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Firma DIWAN CHAND-PARMA NAND AND. 
" * oTHERS—DEFENDANTS—RESPONDENTS.: -` ` 


Contract Act (IX of: 1872),".ss. 251, 258—Civil Pride: A 


cedure Code (Act V of 1908), O. XXIII; r,-8—Swit by". 
firm—Comproimise by one pertner—V- ‘alidity—Partners’ . 
power: :ta- compromise suits—_Deéath of spartner=Dis- “ 
solution. ~” 

Evén-if a ‘adit is instituted in the name ‘of ‘a firin | 
for. the sake of convenience, all the partherg sre in 
reality plaintiffs and, if the suit -is'to be adjusted : by. : 
a lawful com promise: ‘according to- the provisions; “OES 2 

“0, XXUI, r. 3, Civil Procedure Code, the sgreement, 
must be assented to by .all_ the parties. concerned, = A`- 
compromise stands on a footing similar to arbitration 
and it should be - distinguished’ - from - ra discharge 
granted in the ordinary ‘Course of -business. 
Mohammad Akbar v Dwarka Nath (4), “Bhagvan 
Manaji Marwadi v. Hiraji Premaji Marwadi (5) and 
Diwan Chand v. Punjab National Bank, Limited (6), 
referred to. -Diwan Chand-Parma- Nand v. Ram Das- 
Uttam Chand 1), Mayadas-Lakhmidas v. Bhagwandas 
Parmanand?) and Mangalsen v. Bhagwandas-Parma- 
nand (3;, distinguished. [p. 3, col 2.] 

According to s. 253 of the | Contrect Act, a 
partnership is dissolved by the death of a partner in 
the absence of any contract to the contrary, and the. 
latter provision being inthe nature of an exception, 
the burden of proof would be on those who set up 
such a contract. |p. 3, col. 1] ` 

Miscellaneous First Appeal. from an 
order of the Senior. Subordinate Judge, 
Lyallpur, dated the 12th Jupe, 1929. | 

Messrs. Mehr Chand and Hem Raj Maha-' 


jan, for the Appellant. 

Messrs. Badri Das, S. L, Puri, Jiwan Lal 
Kapur and Kidar Nath, ` for the Respond- 
ent. 

Judgment.—Civil Appeals Nos. 2091 
and 2092 of 1929 are connected appeals. 
arising out of two suits arising out of busi- 
. ness dealings between two firms, - viz., - 
Messrs. Kesho Ram Poddar of Karachi and 
Messrs. Diwan Chand-Parma Nand of- 
Lyallpur. It appears that the latter firm 
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on as commission ' agents of the former 
firm for some timein the years 1919-20. On 
the 6th May, 1920, the latter firm sued tho 
former for recovery of Rs. 1,160-11-3. About 
a year later, i. e., on the 18th April, 1931, 
the former firm instituted asuit for accounts 
against the latter. Both the suits were 
being tried together: 


.18th May, 1922, from which an appeal was 
preferred to this. court.. 
‘accepted by this court on the 13th. Pébruaty, 
-]926; and the case. was remanded:. wiih 
certain’ directions. ` A preliminary decree 
>was once -inore. passed and‘..accounts were 
“being examined | through -a local commis- 
“stoner when a ‘petition was preserited ori the 
“the Ps September, 1928, ‘stating “that 
-both the suits “had been compromised 
and `- praying that in accordance 
with ihe terms of that compromise, the 
suits -be dismissed. In support of the 
alleged compromise a receipt Ex. D-X dated 
13th September, 1928, signed by Kesho Ram 
Poddar, a partner of the firm Messrs. Kesho 


Ram Voddar was produced. This petition, 


was oppcsed by Ram Niwes, wh) was con- 


ducting the suit on behalf of Messis. Kesho' 


Ram Poddar and who alleged that the com- 
proniise was obtained by fraud and collusion 
and that in any case Kesho Ram, who was 


alleged to have compromised the ‘suits out 
of court had no power todo so according to` 
law, without the concurrence of the other 4) 


partners of the firm, including Ram Niwas 
himself .who claimed to be a partner. It 
was further alleged that the firm had been 
dissolved and hence one partner alone had 
no authority to act on behalf of others. 
The defendants denied that Ram Niwas was 


a partner atall and contended that he had- 
no locus standi to dispute the- validity of- 


the compromise. They further pleaded that 
evenif he was a partner, the compromise 
with Kesho Ram was valid and binding on 
him.’ The pleadings of oP parties gaye 
rise to the following issues ; . 


A preliminary decree . | 
“was “passed in the suit for accounts-on the’ 


This appeal was - 


9 ° 


(i) Are there any reasons why the re- 
ceipt exhibited as D/X,dated 13th September 
1928, signed by Kesho Ram Poddar, a part- 
ner of ithe plaintifffirm (Kesho Ram 
Poddar) be not accepte. and this case and 
the connected case dismissed? 

(ii) Whether the plaintiff firfn was dis- 


- solved and whether the said receipt was - 


passed by Kesho Ram after ikc cissolution. 
If so, how shall it affect the case? 
_ Evidence of the parties was recorded, 


but the learned Subordinate Judge found it.. 


difficult to come to a conclusion on the ques- 
tion whether Ram Niwas was a partner of 
the firm and directed Ram Niwas to pro- 
.duce the account books of the firm, Ram 
Niwas produced only two books subsequent 
to the year 1921 and stated that the prior 
books were not in his possession. The 
learned Subordinate Judge, however, was 
of opinion that the prior books were in his 
pe and had been intentionally with- 

eld by him. He, therefore, drew a pre- 
sumption against Ram Niwas in this res- 
pect andrejecting his objections dismissed 
boththe suits on the basis of the alleged 
compromise, From this decision the pre- 
sent appeals have been-preferred, 

There are three. main paints which call 
for decision in these appeals, viz., 

(i) Whether Ram Niwas wasa 
the firm Kesho Ram Poddar. 

(it) Whether that firm was dissolved þe- 
fore the alleged compromise; ~— and 

(iti) Whether, in any event, the compro- 
mise effected by Kesho Ram is binding on 
all the partners of the firm—whether it has 
been dissolved or not, 

As regards the first point, the learned 
Subordinate Judge has shown that the oral 
evidence is unsatisfactory. Ram Niwas, 
though now claiming to be a partner in the 
firm, had previously made a statement 
that his father and not he, was a partner 
in it. On theother hand, Kesho Ram who 
now denies that Ram Niwas is a partner 
had previously described him as such in an 
affidavit. The learned Counsel for the ap- 
pellant has laid great stress on the fact 
that Ram Bilas, who acted as an attorney 
for filing the present suit on behalf of the 
firm Kesho Ram Poddar, derived his power 
from Ram Niwas,-who wes described there- 
in asa Managing partner. It was urged 
that as the respondents had not objected 
tothe suit being filed in pursuance of the 
power-of-attorney given by Ram Niwas 
they should be taken tohave admitted 
the fact that Ram Niwas . was 
a managing partner of the firm. But Ido 


partner in 
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not think this fact can be said to eonclude 
the issue. The description of Rem Niwas 
asa Managing partner did not occur in the 
body of the plaint and. the fect not being 
relevant for the real points at issue between 
the two firms, there was no occasion for the 
respondents to admit or deny it. Similarly, 
the description of Ram Niwas by himself. 
as a partner in some statements in the 
course of the suits., was not material from 
the point of view of the respondents and. 
these statements cannot in ang case be 
treated on a higher footing than admis- 
sions by a party in his’own favour. The - 
fact whether Ram Niwas was or was not 
a partner did not become material and 
was never in issue till the question of th 
validity of the compromise effected wil 
Kesho Ram arose. This matier being. put 
in issue and Kesho Ram, who effected 
the compromise being admittedly a partner, 
the onus lay on Ram Niwas to show that 
the compromise was not valid. As stated 
already, the learned Senior Subordinate 
Judge found the oral evidence unsatisfac- 
tory, and he, therefore, called upon Ram 
Niwas to produce the books of the firm in 
order to enable him to determine satisfac- 
torily the questions whether Ram Niwas 
was a partner in the firm and whether the 
firm had since been dissolved as alleged 
by him. Ram Niwas, however, failed to 
produce the required books. He only pre- 
duced two books, viz., rokar for the year 
1921-23 and a combined khata and sur baht 
for the same period. He stated that no 
other books were in his possession. But the 
learned Senior. Subordinate Judge has re- 
ferred to previous statements of Ram Niwas 
indicating that all the books were in his 
possession. The present suit itself related 
to a period from 1919 to 1921 and as Ram 
Niwas was conducting it, it cannot be be- 
lieved for a moment that he was not in 
pessession of the books prior to 1921. Al- 
though Ram Niwas was given twoi months 
for production of the books; he never repre- 
sented during that time that he ‘was not 
in possession of all the books or made any 
application to summon the person who was 
in possession of ihe books to produce them. 
Taking into consideration the statement of 
Ram Niwas (Ex. D/E) dated the 6th April, 
1922, in which he admitted that his father 
and not he, was a partner in the firm and 
which had not been satisfactorily explained 
and his suppression of those account books, 
which would have materially assisted in 
thé decision of this question, I agree with 
the learned Senior Subordinate Judge's 
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finding that Ram Niwas has failed to prove 
that ke is a partner in the firm Kesho Ram 
Poddar. AG. 
_ On the above finding it is unnecessary to 
give a decision on the other two points; for 


- if Ram Niwasis not a partner he has ob- 


viously no locus standi to object to the 
comproinise by .Kesho Ram, who was ad- 
mittedly a partner inthe firm. But I may 
briefly deal with these points also. As 
regards the question,.whether the firm has 
been dissolved Kesho Ram has himself ad- 
mitted ethat one Gobind Prasad was a 
partner inthe firm and there is evidence 
on the record to show that this partner 
died about 1922. According to s. 253 of 
the Indian Contract Act, a partnership is 
dissolved by the death of a partner in the 
absence of any contract to the contrary. The 
latter provision being in the nature of' an 
exception, the burden of proof would, I 
think, be on the respondents to prove the 
existence of such a contract. No evidence 
of such contract having been adduced by 


‘the respondents; it must, therefore, be held 


that the firm has become dissolved accord- 
ing to law, owing to the death of Gobind 
Prasad. ove 

As regards the last point, the learned 
Counsel for the respondents mainly -relied 
on the proposition of law that in the absence 
of fraud or collusion one partner of a firm 
is competent to give a valid discharge in 
respect of a debt due to the partnership: 
cf. Diwan Chand-Parma Nand v. Ram 
Das-Uttam Chand (1). It wasfurther urged 


“ that the dissolution of the firm would not 


make any difference in this respect in view 
of the provisions of s. 263 of the Indian 
Contract Act. It was contended that if a 
partner could give a valid discharge there 
was no reason why he should not be able 
to compromise a suit as well. In support 
of this contention reliance was placed on 
Mayadas Lakhmidas v. Bhagwandas Parma- 
nand (2) and Mangalsen v. Bhagwandas 
Parmanand (3). The learned Counsel for the 
appellant on the other hand relied chiefly on 
certain authorities like Mohamad Akbar v. 
Dwarka Nath 6 I. CO. 63 (4), Bhagvan Manaji 
Marwadi v. Hiraji Premaji Marwadi (5) 
and Diwan Chand v. Punjab National 
Bank Limited (6), in which it has been held 
(1) 136 Ind. Oas 260; 12, Lah. 270; AIR 1931 Lah. 
136; 32 P L R 583; Ind. Rul. (1932) Lah, 212. 
(2) 76 Ind. Oar. 359; A I R 1924 Sind 41. 
(3) 80 Ind. Oas, 583; A I R 1925 Sind 63. a 
(4) 6 Ind. Oas. 63; 11 O L J 658; 140 W N 1108. 
ie Ind. Cas. 519; A I R 1932 Bom. 516; 34 Bom. 


L 
(6) 133 Ind. Oas. 558; A I R1932 Lah, 291; Ind. 
Rul, (1931) Lah, 798, 57 en o T 
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a : 
that a partner has no power -to refer a 


` dispute to- arbitration without the concur- 


rence of thé other partners. He contended 
that the power to compromise stands on a 
similar footing and that it should be ‘dis- 
tinguished from the power to grant a dis- 
charge in the ordinary course of business. 
He also referred to Lindley on Partner- 
ship (9th edition) at page 195 and Hals- 
bury’s Laws of England Vol. 22 at page 28, 
where the law on the point is thus summed 
up: 

“In the absence of fraud, one partner may release 
a cause of action in which he and his partners are 
plaintiffs, but he must have express authority to 
consent to-judgment, or to submit to arbitration or 
to compromise an action.” ` 

In my opinion the contention of the learn- 
ed Counsel that a compromise stands on a 
footing similar to arbitration and that it 
should be distinguished from a discharge 
granted in the ordinary course of business 
is sound. The power of a partner to grant 
a discharge is derived from s. 251 of the 
Indian Contract Act; but a compromise, 


-which involves ‘give and take’ and re- 


adjustment of the claim cannot, I think, 
be said to fall properly within the scope of 
s. 251. The learned Senior Subordinate 
Judge has held that there was no fraud 
or collusion but this, by itself, would not, 
I think, be sufficient to render ‘the ‘com- 
promise binding on all the partners. Al- 
though the suit was instituted in the name 
of a firm for the sake of convenience, all 
the partners are in reality plaintiffs and if 
the suit is to be adjusted by a lawful com- 
promise according to the provisions of 
O. XXIII, r. 3, Civil Procedure Code, the 
agreement must, I think, be assented to by 
all the parties concerned.” In this aspect 
of the question, if Ram Niwas were a part- 
ner, the compromise by Kesho Ram would, 
in my opinion, not be binding on him. The 
only authorities in point, which the learned 
Counsel for the respondents has been able 
to cite are Mayadas Lakhmidas v. Bhagwan- 
das Parmanand (2) and Mangalsen v. Bhag- 
wandas Parmanand (3). In thése cases, 
stress appears to have been laid on the fact 
that the compromise therein was made by 
a managing partner. In-the present in- 
stance, Kesho Ram who has been at’ Calcutta 


- for some years was evidently not a manag- 


ing partner. Moreover it appears-that in 
Mangalsen v. Bhagwandas Parmanand (3), 
there was a difference of opinion 
between. the learned Judges of the-Bench 
and the matter had been referred to a third 
Judge.~ The latter seems to have decided 
the point chiefly on the basis of'a quotation: 
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from Lindiey on Parinérship, but that 


*# s quotation seems to ‘deal with cases in which 
-œa ‘release’ was granted by one of the 
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plaintiffs and it is not clear whether there 
was any ‘adjustment’ or ‘compromise’ of 
the suit in the sense of O. XXIII, r. 3, Civil 
Procedure Code. According to the English 
Law as summarized in Halsbury’s Laws of 
England (Vol. 22 at page 28), it would ap- 
pear that one-pariner alone has no power 
to compromise an action. - This view seems 
to be based on Crown v. Lewis (7), 

However, as-I have held that Ram Niwas 
has not been proved to be pariner in the 
firm, these appeals must fail. I accord- 
ingly dismiss them with costs. 


Ae Appeals dismissed. 
(7) (188) 36 W R 480. 


BOMBAY HIGH COURT. 
Second Civil Appeal No. 663 of 1929. 
© > July 30,1932. 
` PaTKAR AND Muxpuy, JJ. 
BHAGIRATHIBAI BHALCHANDRA 
` NARAYAN — PLAINTIFF— APPELLANT 


i versus 
DWARKABAI SHANKAR BAJI— 
. DEFENDANT ~ RESPONDENT. 

Hindu Law—Maintenance—Widowed  daughter-in- 
law—Gift of part of —self-acquired property by 
father-in-law—Daughterin-law, if -entitled to be 
maintained out of property gifted. i 

Under Hindu Law, a widowed daughter-in-law is 
entitled to maintenance out of the ancestral property. 
and also the self-acquired property of the father-in- 
law inherited .by his heirs, but net out of his _self- 
acquired property disposed of by him by way of 
gift. Savitribat v. Luximibai and Sadasiv 
Ganoba (1), Kalu v. Kashibat (2), Yamunbai v. 
Manubai (3)-and Bai Parvati -v Tarwadi Dolatram 
(4), followed. =. ss - ee ` 

Second. Ciyil Appeal against the decision 
of the District Judge, Thana, in Appeal 
No. 95 of 1926, reversing that of the Sub- 
ordinate Judge, Dahanu, in -Civil Suit 
No. 39 of 1924. . AN . 

Mr. J.-R. Gharpure, for the Appellant. 

Patkar, J.— This is a suit by the 
daughter-in-law against the donees of the 
father-in-law of his self-acquired property. 
The finding ofboth the lower Courts is that 
when the husband of the plaintiff died the. 
income of the ancestral property was 
Rs. 10a year. Subsequently. the father 
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migrated from his native village Nivendi ` 


in Ratnagiri to the Thana. District and 
acquired immovable’ property. The 
learned Subordinate Judge dismissed the 
plaintiffs suit. On appeal thelearned Dis- 
rict Judge held that. the plaintiff . was 
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entitled tomaintenance out of the ancestral 
Nivendi property and also certain property, 
which though self-acquired was not the 
subject-matter .of the gift by the father-in- 
law but was inherited by the plaintiff's 
sisters-in-law. z ‘ 

We have heard a learned and interesting 
argument from Mr. Gharpure on behalf of 
the appellant wbo has relied on certain 
texts appearing in Chapter XII relating to 
resumption of gifts in Mitakshara on 
verses 175 and 176 of Yadnyavalkya, 
Gharpure’s Translation, pages 312 and 313, 
Mayukha, Chap. IX, pl. 4, Gharpure’s 
Translation, page 168, and Texts of 
Narada; Chap. XII, verses 4,5 and6. It 
is urged that the donees of the self-acquired 
property of the father-in-law are liable to 
pay maintenance to the plaintiff out of 
such self-acquired property and that the 
texts were not considered in the previous’ 
decisions.of this court, and reference is 
made to Gholapchandra Sircar’s Hindu 
Law, 6th Edn., pages 605 and 606. It would 


‘have been necessary to go into the texts 


and consider whether they are preceptive 
or mandatory and support the contention on 
behalf of the appellant if the question were 
res integra, but we thitik that we are bound 
by the decisions of this court in the cases of 
Savitribat v. Luximibat (1), Kalu vi 
Kashibai (2), Yamunabai.v. Manubai (3), 
and Bai Parvati v. Tarwadi Dolatram (4). 

In the Full Bench case of Savitribai v, 
Luximibai (1) it was held that a Hindu 
widow is not entitled to maintenance from 
her husband's relatives whether they are 
separated or unseparated from him at the 
time of his death if they have not any 
ancestral estate or estates belonging 
to him in their hands. At pages 610 and 
611* the texts of Mitakshara, Chapter IX, 
pl. 2 to, which prohibited the alienation 
of property until maintenance of the family 
was provided for, and the texts of Smriti 
Chandrika and Narada, were referred to 
and considered. f ; . 

In Kalu v. Kashibai (2) it was held that ` 
a daughter-in-law has no legal right to be 
supported by the father-in-law who had no 
ancestral property notwithstanding that 
she was in indigent circumstances. It was 
held -that -when Hindu jurists speak of 
rights of females ofthe family (other than 
a wife or mother) to maintenance without 


reference to the existence of family property 
(1) 2 B573. ; : 
(2) 7B 127. 
(3) 23 B 608; 1 Bom. L R 95. 
(4) 25 B 2863; 2 Bom. L R 894. 
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“their tone is preceptive and the injunc- 
tions they contain are rather of ethical than 
of legal obligation.” - 

In Yamunabai v. -Manubai (3) it was 
observed by Ranade, J., that the principle 
that a son’s widow has no legal claim for 


mainienance against the self-acquired pro- 


pertyin the hands of her father-in-law 


has been affirmed in a series of decisions,. 


but it was held that when such proper- 
ty devolvesupon his heirs the daughter-in- 
law has a claim against it in their hands 
for maintenance if her husband had lived 
in union with his father. The moral 
obligation of the father is converted into a 
legal obligation when his self-acquired 
property devolves upon his heirs. Savi- 
tribat’s case (1) was distinguished on the 
ground that there was separation in that 
case between the widow's husband and the 
défendants, and 
where there was no separation, it would be 
straining the texts too far to hold them to 
be preceptive only. 

In Bai Parvati v. Tarwadi Dolatram (4), 
it was heldthat a widow of predeceased 
unseparated son has no right to mainten- 
ance from a person to whom her father-in- 
law has bequeathed the whole of his self- 
acquired property. -Reference was made to 
Ranade, J.’s observation at page 611* in 
Yamunabai's case (3) that ifthe heir were a 
testamentary deviseethe incidents of self- 
acquisition would protect such property in 
his hands, and it was held that according 
tothe Full Bench decision in Savitribai’s 
case (2) the widow of an unseparated son 
could not claim maintenance as a legal 
right from the self-acquired property of 
her father-in-law in his hands, and if so, 
a testamentary disposition of such property 
would not attach toit any legal obligation 
in the hands of a devisee any more than a 
gift inter vivos would attach thereto such 
legal obligation in the hands of the donee. 
No distinction can be drawn between a be- 
quest and a gift. Ifa legatee from the father- 
in-law of his self-acquired property is not 
bound to maintain the daughter-in-law, 
equally a donee of the father-in-law of such 
property cannot be held bound tomaintain 
his daughter-in-law. It appears from 
Bai Parvati’s case (4) that the legatee was 
the next heir. The fact that the donees in 
this case are the next heirs is immaterial. 
We think that we are bound by the decisions 
ofthis court, and are, therefore, unable 
to accede to the contentions urged on 
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behalf of the appellant. It follows, therefore, 
that the plaintiff daughter-in-law is entitled 
to maintenance out of the ancestral prop- 
erty and also the self-acquired property of 
the father-in-law inherited by the sisters-in- 
law, but not out of theself-acquired prop-' 
erty of the father-in law disposed of by 
him by way of gift. ‘ 

The result is that the decree of the lower 
Appellate Court must be confirmed and the 
appeal must he dismissed. 

Murphy, J.—This appeal is against the 
decree in asuit for maintenance by a Hindu 
widow out of property inthe hands of her 
father-in-law’s donees. The findings of fact 
were that the father-in-law inherited ancest- 
ral property yielding about. Rs. 10a year. By 
teaching and working as a priest and clerk, 
he in the course of twenty years or so 
acquired some other property. This he 
gifted away before he died. For the greater 
part, it-has been held that the nucleus of 
the ancestral property had not contributed 
‘to the self-acquisition, and maintenance at 

- Rs. 10 per annum was charged on the 
ancestral property and a portion of the 
self-acquired property which had been 
omitted from the deed of gift. The widow 
has appealed. 

Itseems to me that the first appeal 
court’s decree is correct, The rulings of 
this court in previous cases, though not. 
exactly on parallel facts, are contained in 
Kalu v. Kashibai (2), Yamunabai v. Manu- 
bai (3) and Bai Parvati v. Tarwadi Dolat- 
ram (4). Mr. Gha-pure, the learned Advo- 
cate for the appellant, has based his argu- 
ment onthe Sanskrit texts in the original 
aathorities. But since the law on the point 
has been decided since 1897 to be thata 
Hindu owning self-acquired property can 
dispose of it in his lifetime-by a will and 
hasno more than a moral obligation to 
support his daughter-in-law, we cannot 
reconsider the matter as a Division Bench. 

N.-A. Appeal dismissed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 2295 of 1926. 
April 11, 1933. 
Jar LaL ann AGHA Haar, JJ. 
MUHAMMAD DIN — PLAINTIFR— 
APPELLANT 
versus 
GURBAKHSH SINGH AND ANOTHER — 
- DEFENDANTS —RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O VII, r. 10 - 
Order returning plaint—Delay of office in actually 


Ga 


returning the plaint —Limitation—Plaintif’'s right to 
exclusion of period between order and actual return 
of plaint. < 
On the 25th of March, 1924, a Subordinate Judge 
ordered a plaint to be returned to the plaintiff 
for presentation to the proper court. The plaint 
was not actually. returned to the plaintiff by the 
office of the Judge until 10th April, 1924, No date 
was fixed by the Subordinate Judge when he 
passed his order onthe 25th March, 1924, ‘on 


which the plaintiff should ask the office to hand - 
plaint to him, in pursuance of the corder 


over the | f 
returning the plaint: 

Held, that-in computing the period of limitation 
the. plaintif was entitled to exclusion of the period 
from 25th March, 1924, tothe 10th April, 1924. 

No litigant party can suffer on accountof the laches 
or delay of the court or its office, 


Second Civil appeal from the decree of 


the Additional District Judge, Lyallpur, | 


dated‘ the 7th June, 1926, affirming that of 
the Senior Subordinate Judge, Lyallpur, 
dated the 5th November, 1924. 

“Lala Badri Das, R. B., for the Appel- 
Jant. - 


Agha Halder, J.—This second appeal 


arises out of a suit instituted in the Court’ 


of a Subordinate Judge at Lahore on the 
3rd May, 1923, by the plaintiff; who is an 
ironmonger of Lahore, against the three 
minor. defendants whose father,Kapur Singh 


carried on business at Toba Tek Singh in- 


the District of Lyallpur, for the recovery 
of-a sum of, Rs: 2,295, being the price of 
goods supplied by him to Kapur Singh. 

On the 25th March; 1924, the Subordinate 
Judge, Lahore, held that he had no local 
jurisdiction to try the suit and, therefore, 
ordered the plaint to be returned to the 
plaintiff for presentation to the proper court. 
The-plaint was- not actually returned to 
the plaintiff by the office of the Subordi- 
tate Judge -at Lahore until- the 10th 
April, 1924. On that date the Courts at 
Lyallpur happèned to be closed on account 
of an- epidemic of plague in that District. 
The plaint was 
22nd April, 1924, at Lyallpur on the re- 
opening of the Courts. i 

It is admitted that, if allowance is made 
for the period between the 25th March, 
1924, and the 10th April, 1924, the plaint- 
ifs suit would be within limitation. The 
learned Judge of the lower Appellate 
Court was of opinion that the plaintiff was 
remiss in not trying to obtain the plaint 
from the office of the Subordinate Judge at 


Lahore, earlier than the 10th April, 1924, ` 


when it was actually returned to him. “In 
this view the Additional District Judge 
appears, to be in, error, . No, date was 


fixed by the Subordinate Judge when he 


‘passed his order on ihe 25th March, 1924 


THAKUR DAS V, MALIR CHAND, 


. trial Court for 


` Costs of 
_ result. - 


presented, ‘therefore, on the: 


-debtor to his creditor u 


‘refers. 


on which the plaintiff should ask thé office 
to hand over the 


ance of the order 


Code.’ Under [these circumstances, if the 
office was dilatory in keeping the plaint in 
its possession during all this interval bet- 


"ween the 25th March, 1924, andthe 10th 
April, 1924, the appellant cannot be held : 
A number of cases were cited . 


responsible. I 
bythe learned Counsel for the appellant, 


| but it is not necessary to discuss “them here 


because the general principle is -well 
understood that no litigant party.can. suffer 
on account of the laches or delay ofthe 
court or its office. This being my view, in 
my judgment, the courts below were ‘not 
justified in throwing -out the plaintiff's 
suit as barred: by limitation. Ao tae, Pate 

I would, therefore, allow this appeal and; 
setting aside the decrees of the two courts 
below, remand the case, under O, XLI, r. 
23 of the Civil Procedure. Code, to the 
decision on the merits. 
the appeal had been disposed of ona pre- 
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plaint to him, in pursu-. 
returning the plaint. 
under O. VII, r. 10 of the Civil Procedure. 


As ` 


liminary point and the decision of the ` 


Court below hag been set aside, the ap- 
pellant is entitled to a refund of the court- 
fee paid on his memorandum. of appeal in 
this court, and I would order accordingly. 

these proceedings would abide the 


Jai Lal, J.—I agree. 


As Appeal allowed.. 


ees 


_ LAHORE HIGH COURT. ... 
First Civil Appeal No. 2871 of 1926. 
. November 14, 1932. 
TEK CHAND AND MONROE, JJ, 
THAKAR DAS BHATIA—DERENDANT— 
ÅPPELLANT g 
VETSUS 


-. MALIK OHAND—PLAINTIFF AND THE 


OFFICIAL RECEIVER, DELHI— 
DEFENDANT— RESPONDENTS. . 

Debtor and creditor—Agreement to pay out of speci- 

fic fund— Whether operates as assignment. é 
An agreement between a debtor and a ereditor 
that the debt owing shal! te raid cut of a specific 
fund coming to the debtor, or an order given bra 
pon aperson owing money or 
holding funds kelonging to the giver of the order 
directing such person to pay such funds tothe credi- 
tor, operates as an equitable assignment. of that part 
of the debt or funds to which the agreement or order 
William Brandit's Sons & Co. v. Dunlop 
Rubber Company,.Ltd (1), Jat Mal-Ram Kishen v. 


Hakim Multani Mal 2}and Jhaman Lal v, Sant Lal 
(3), referred to, : ee 
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First Civil Appeal from the decree of the 
Senior Subordinate Judge, 
dated the 25th August, 1926, 

Messrs. Gobind Ram Khanna and Ajit 
Ram, for the Appellant, i 


Messrs. Gobind Das and Narotam Singh, 


for the Respondent. 

Tek Chand, J.—Thakar Das, defendant 
No. 1, obtained a money decree for Rs, 4,900 
against Uttam Chand, defendant 


a sum of Rs. 5,588 which was in deposit 
with thee Assistant Controller of Dairy 
Farms, Circle 1, Lahore Cantonment, on 
behalf of Uttam Chand, defendant No. 2, 
on account of butterand cream supplied by 
him tothe Rawalpindi and Peshawar Go- 
evernment Dairies. 
Chand - preferred an objection, alleging 
that the aforesaid money had been assigned 
by the judgment-deb:or Uttam Chand to 
him, The objection was disallowed and 


Malik Chand has insti.uted a suit for a 


declaration that the amountis not liable to 
attachment in execution of the decree ob- 
tained by Thakar Das against Uttam 
Chand, Thesuit has been decreed by .the 
Senior Subordinate Judge, Thakar Das 
defendant No, 1 appeals. 

The relevant facts are that Uttam Chand 
„entered into a contract with the Assistant 
Controller of Dairy Farms for the supply 
of butterto the Rawalpindi and Peshawar 
Cantonments for one year, commencing 
the Istof April, 1923 and ending the 3lst 
of March, 1924, After some time he found 
himself unable to provide the necessary 
money for carrying out the con- 
tract and approached Malik Chand, plaintiff 
for financial assistance. The plaintiff 
agreed, ard'on the 6th of September, 1923, 
two agreements Exs. P-1 and D-1 were 
executed by the parties whereby the plaint- 
iff undertook to advance-the necessary 
funds to Uttam Chand and the latter 
agreed to send the plaintiff weekly . receipts 
for the butter supplied by him to the Dair- 
ies and authorised the plaintiff to deduct six 
pies per pound of butter “as commission in 
the shape of the interest”. out of the price 
-and hand over the “balance” to Uttam 
‘Chand. It was also agreed that ttam 
Chand would get a ‘letter from the officer-in- 
charge of the Dairies to the effect that thé 
plaintiff should send -bills for the butter 
supplied and obtain cheques for ‘the price 
thereof and that he should himself cash these 
cheques. It was further stipulated that ‘as 


“the entire amount of money will be invested 
by. the plaintiff -ànd cheques -for bills will 


Rawalpindi, | 


No. 
2. Inexecution of this decree he. attached’ 


The plaintiff. Malik- 
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€ 
also be issued in his name no other creditor 
or representative of Uttam Chand shal 
have any concern with that money. 

In accordance with this agreement, Uttam 
Chand. wrote to the Dairy authorities on the 
6th and 13th of September respectively, 
asking themto receive the bills for butter 


from the plaintiff and to issue cheques in 


his name. In the second of these: letters, 
dated the 13th of September, 1923,(Ex, P-11) 
Uttam Chand specifically stated that “the 
cheques payable to me on account of the 
cost of butter supplied were to be issued in 
future in favour of Malik Chand who was 


paying all the cost of butter and cream pur-~ 


chased by me” and that this “may continue 
until Lala Malik Chand Kohli himself 
writes to you to the contrary. Moreover, 


my other creditors shall have noclaim over, 


any money due tome on account of cost of 
butter supplied by me.” It is thus clear 
that an irrevocable authority was given by 
Uttam Chand to Malik Chand to receive the 
amount of the billsand appropriate it to- 
wards repaymentof the amount advanced 
hy him to Uttam Chand and interest thereon 
at the rate stipulated in the agreement, 

It is contended by Mr. Gobind Ram 
Khanna on behalf. of the appellant, that the 
relationship created between the parties by 
this agreement was merely one of banker 
and customer and that no assigimentof 
the money lying at the credit of Uttam 
Chand with the Dairy authorities wag ‘craat- 
ed in favour of the plaintiff. In my opinion 
this contention is without force, and’ I have 
no hesitationin overruling it, It is settled 
law that 

“An agreement between adebtor and a creditor 
that the debt owing shall be paid out of a specific 
fund coming to the debtor, or an order given bya 
debtor to his creditor upon a person owing money 
or holding funds - belonging to the giver of the 
order directing such person to pay such funds to 
the creditor, operates as an equitable assignment of 
that part of the debt or funds to which the agreement 
or order refers”, (Ohitty on ,Contracts, 18th Edition 
page 970). 

Reference inthis connection may: also be 
made to the leading decision of the House 
of Lords in William Brandit’s Sons & Co. v. 
Dunlop Rubber Company, Ltd. (1), where 
it was laid down that an agreement by 
merchants with a bank that the price ol 
goods sold by the merchants should be re- 
mitted direct by the purchasers to the bank 
constitutes an equitable assignment of the 
price to the bank. There are numerous 
cases in this provincein which these princi- 
ciples have been applied to ‘agreements 

(1) (1903) A O 454; 74 LJ K B893; 93° L T495, iL 
Oom. Oas. 1; 21T L'R 710. 2 |: 
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similar tothose of the case before us. See 
Jat Mil-Ram Kishen v. Hakim Multani Mal 
(2) and Jhaman Lal v. Sant Lal (3). ‘I hold, 
therefore, that the plaintiff was the assignee 
of the price of butter supplied under the 
- contract to the Dairies at Rawalpindi and 
Peshawar, and that Uttam Chand or his 
creditors had no right to realize the money. 

: Mr. Gobind Ram Khanna, however, con- 
tended that the plaintiff himselfhad broken 
the contract inasmuch as he ceased supply- 
ing funds for the performance of thecon- 
tract after’ November, 1923, and that he 
being guilty of breach of the contract, has 
Tost his right to recover the amount under 
the agreement. In my opinion, the evidence 
on the record does not support this conten- 
tion. On the other hand‘ I find it fully 
established that, contrary to the terms of 
the agreement, Uttam Chand began to 
to appropriate to ‘other purposes the moneys 
taken by him from the plaintiff for the pur- 
chase of buiter. (His -Lordship referred to 
the evidence and proceeded): I hold, there- 
. fore, that the plaintiff's suit has been 
rightly decreed and this appeal must be 
dismissed: with costs. 

' The decree-sheet prepared by the lower 
Court is defective and should be corrected 
soas‘to grant the plaintiff a declaration to 
the effect that the money lying with the 
Assistant Controller of Dairy Farms, Circle 
J, Lahore Cantonment, to the credit of Ut- 
tam Chand, defendant No. 2 on account of 
butter supplied: to the Rawalpindi and 
Peshawar Government Dairies, is not liable 
to: attachment in, execution of the decree 
obtained by Thakar Das, defendant No.1, 
against Uttam Chand, defendant No. 2. 

Montos, J.—I agree. ` 


Appeal dismissed. 
Rer 128 Ind: Cas, 491; AIR lygu Lah. 620; 381 P L 


(8) 43 P R 897. 





ANA . BOMBAY HIGH COURT. 
. Second Civil-Appeal No. 397 of 1929. 
July 25, 1932. 
. Parkar AND Murray, JJ. 
RAMCHANDRA KHASERAO THORAT— 
< PLAINTIF#— APPELLANT 
versus 
GANESH BALVANT TAGARE— 
DEFENDANT—RESPONDENT. 
i Transfer of Property Act (IV of 1882), 
Purchaser of part of equity of redemption—Redemp- 
tion of whole mortgage by purchaser—Suit for 
redemption by original owner against purchaser— 
Limitation applicable—Charge—Adverse possession— 
Limitation Act (IX of 1908), Sch. I, Arts. 144; 148... 
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Where T, the owner of four lands mortgaged 
them ia 1877, with possession and sold two of them 
to P in 1891, and P brought a suitin 1904, to 
redeem the properties comprised in the mortgegé of 
1877, impleading T as a party tothe suit and P 
succeeded, thus redeeming and recovering - posses- 
sion of the four lands in 1806, and subsequently in 
1924, T brought a suit against P for redemption 
and accounts of the mortgage transactions’ and for 
possession of the suit properties : 

Held, that by virtue of the redemption by P of 
the whole mortgage, he acquired a charge on the 
two lands not sold to him, under s 95, Transfer of 
Property Act, and asuit by T to recover possession 
of those lands on’ payment of the ‘proportionate 
amount of expenses incurred in redemptfon would 
be governed by Art. 144, Limitation Act,and not 
by Art 148 ofthe Act Vasudev v. Balaji (2), 
Munia Goundan v Ramasami Chetty (4) and Purna 
Chandra Pal v. Barada Prosanna Bhattacharjiya 
(5), relied on, Ashfaq Akmadv Wazir. . Ali. c), 
dissented from, [p 9, col. 2.) . é 

Held, also, that P was nota co- sharer, in any | sense 
of T and hence the principle that the possession of 
a co-ebarer is on behalf of all co sharers did not 
apply and as P's possession was to the knowledge 
of T open, notorious and exclusive, T's suit would 
become barred by limitation under Art 144, Limita- 
tion Act, after twelve years from the date when P 
obtained possession. Chandbhai v. Hasanbhai (°), 
distinguished. | : 

Second Civil Appeal ‘from the - decision 
of the Assistant Judge at Satara, in Appeals 
Nos. 510 and. 513 of 1925, reversing 
that of the Subordinate Judge, Islampur, in 
Civil Suit No. 300 of 1924. 

Mr. K. N. Koyajee, for the Appellant.. 2 

Mr. M. R. Jayakar, (with him Mr. K. A 
Padhye), for Respondent..., 

Patkar, J.—The suit anda, “Survey 
Nos. 154, 155, 156 and 157, belonged to Thorats 
who mortgaged them to 'Yadavs in 1877. In 
1891 Survey Nos. 156 and 157 were s:ld.to 
Tagares by two documents, Exs. 62 and 
63, for Rs. 93 each. ‘Tagares brought a suit 
in 1904 against the or.ginal mortgagees- 
Yadavs for redeeming -the properties com-. 
prised, in the mortgage of 1x77. . To 
this litigaticn the original owners, Thorats, 
were parties. .Thorats contended in that 
litigation that the sale-deeds in favour of 
Tagareg were in the nature of mortgages 
but the contention was overruled; and 
Tagares were allowed to redeem qn pay- 
ment of Rs. 1,552-80. Tagares obtained 
possession in 1906. The plaintiffs Thorats 
have brought the present suit in 1924 
against Tagares for redemption and ac- 
counts of the mortgage transacticns and 
for possession of the suit properties. 

Both the courts held that the sale-deeds 
relating tothe lands, Survey Nos. 156 and 
157, were in fact transactions of sale and 
not mortgage. With regard to the other 
two Survey Ncs. 154 and 155, the Subordi- 
nate Judge held that Tagares occupied the 
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position, of: the original’ mortgagees and 
that art. 148 of the Indian Limitation Act. 
applied and not Art: 144, and therefore 
allowed redemption of the lands, Survey 
Nos. 154 and 155, on payment of the pro- 
portionate amount of Rs. 665 8-0. ` . 
_ On appeal, the learned Assistant Judge 
held that the ‘suit relating to Survey 
Nos. 154 and 155 was barred by limitation 
under Art. 144 of the Indian Limitation 
Act, and as he confirmed -the finding of the 
lower Court that the transactions relating 
to Survey” Nos. 156 and 157 were in fact 
sales, he dismissed the suit. 

In this appeal itis urged on behalf of the 
appellants that the finding that the transac- 
tions relating to Survey Nos. 157 and 156 
were sales and not mortgages should not 
be accepted. Further it is urged that the suit 
to get possession of Survey Nos. 154 and 155 
is not barred by limitation on the ground 
that Tagares stood in the position of stran- 
gers and became subrogated to the rights 
of ‘the mortgagees according to the decision 
in Tangya Fala v.. Trimbak Daga (1). It 
is also urged that if under s. 95 of the 
Transfer of Property Act the redemption 
by Tagares gave them a charge on Survey 
‘Nos. 154 and 155 and Art. 144 of the 
Indian Limitation Act applied, the suit 
relating to Survey Nos. 154 and 153 would 
not be barred till it was proved that Tagares 
set up an adverse title and their possession 
commenced to be adverse to Thorats, the 
original owners of the property, more than 
twelve years before suit. j 

The question as to the real nature of the 
transactions relating to Survey Ncs. 156 
and 157 was`litigated between the parties 
“in the previous suit for redemption brought 
-by Tagares against the original mortgagees 
“Yadavs. In that suit the original mort- 
gagois Thorals’ were parties and it was 
held that the transactions represenled a 
‘sale and not a mortgage of the two survey 
numbers. The concurrent finding of both 
the. courts, based on the evidence in the 
present case, even apart from the previous 
decision, that the transaction relating to 
Survey. Nos. 156 and 157 represented a sale 
and nota mortgage, must be accepted. 

. The next question is whether the suit of 
the plaintiffs Thorats relating to Survey 
‘Nos. 154 -and 155 is in time. The case of 
Tangya Fala v. Trimbak Daga (1) does not 
bear on the question of limitation. In that 
case astranger, who paid off a subsisting 
mortgage, was considered as subrogated 


> mA 35 Ind. Cas, 794;40 B 646; 18 Bom. L R 
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to the position of the mortgagee on the 
analogy of s. 95 of the Transfer of Property 
Act. The suit related to the enforcement 
of the equitable right of a person who 
paid off a subsisting mortgage and did not 
‘relate to the question of limitation which 
“arises in the present case. Sofar as Survey 
Nos. 156 and 157 are concerned, Tagares 
acquired the rights of the original owners 
and brought a suit for redemption against 
‘the mortgagees to which the Thorats wére 
parties. Asthe mortgage was indivisible, 
Tagares were allowed to redeem all the 
four survey numbers on payment of the 
amount due on the mortgage. Tagares had 
acquired title to Survey Nos. 156 and 157, 
but so far as Survey Nos. 154 and 155 were 
concerned they were in the position of stran- 
gers though it might be said that they had 
acquired aright toa portion of the equily 
of redemption by purchase of two out of 
the four properties comprised in the mort- 
gage. In a case where a co-sharer redeems 
a mortgage and gets possession of the whole 
property, it is held ‘by this court that 
Art. 144 of the Indian Limitation Act ap- 
plies and not Art. 148 toa suit brought by 
the other co-sharer to recover possession of 
the property on payment of a proportionate 
part of the mortgage debt. In Vasudev v. 
Balaji (2) it was held, dissenting from 
‘the judgment of the Allahabad High Court 
in Ashfaq Ahmad v. Wazir Ali (3), that 
Art. 148 would be inapplicable on the 
ground thatthe pcsition of a re- 
deeming mortgagor is that of a charge 
holder and a distinction is drawn between 
a charge and a mortgage in the Transfer 
of Property Act by s. 100, and what a 


‘redeeming co-mortgagor has, is a charge 


and not a mortgage, and therefore, Art. 148 
would not apply. It was also held that 
the suit was barred by limitation after 
twelve years from the date of the redemp- 
tion under a decree passed against both 
the mortgagors. - This position has now 
been accepted by the Madras High Court 
in Munia Goundan v. Ramasawmi Chetty 
(4) and by the Calcutta High Court in 
Purna Chandra Pal v. Barada Prosanna 
Bhattacharjya (5). 

Section 95 of the Transfer of Property 
Act, before its amendment by Act XX of 
1929, refers to one of several mortgagors 
redeeming the mortgaged property, and 

(2) 26°B 500; 4 Bom. 1. R17. : 

(3) 14 A]; A WN 1891, 211. 

(4) 45 Ind Cas 887- 41 M 650; 34 M LJ 598;8 L 
W ER: 24 M L T 22: (1918) M W N 448, 

a 45 Ind, Cas. 783; 46 O., 111; 22 O WN 


_proportionate amount of the expenses 
-curred in redemption will be governed by 
‘Art. 144 ofthe Indian Limitation Act and 
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it. says that“iwhere one of several mort- 
gagors redeems the mortgaged property and 
obtains possession thereof, he has a charge 
on the share of each of ‘the other co-mort- 


gagors in the property for his portion of- 


the expenses- properly incurred “in so 
redeeming and obtaining possession.” Ta- 
gares in this case cannot be said to beone 
of the several mortgagors, nor can they 
be said to be co-shares with Thorats, They 
were entitled to a portion .of the equity of 
redemption in the lands, Survey Nos. 156 
and 157, and so far as Survey Nos. 154 and 
159 “were concerned, they had no title as 
co-sharers, In Umar Ali v. Asmat Ali (6), 
reference is made to s. 95 of the Transfer 
of Property Act as being unskilfully drawn 
and clumsily worded section and. the 
phrase “one of several mortgagors” was 
held to mean one of the several persons 
interested in the equity of redemption, 
and the ; expression “expenses properly 
incurred in so redeeming” included the 
NENG e-debt. It is clear, therefore, on 

he authorities, that by virtue of the re- 
dan by Tagares of the whole mort- 
gage, they acquired a charge on the 
properties, Survey Nos, 154 and 155, under 
a. 95 of the Transfer of Property Act, and 


‘a suit by Thorals to recover possession of 


those survey numbers on payment of the 
in- 


not by Art. 148 of the Act. 
A distinction is, however, drawn where 
aco-sharer redeems a mortgage and it is 


‘held that the possession of the co-sharer 


after redemption is on behalf of all the 
co-sharers, and therefore though a co-sharer 
has redeemed the properties and has 
acquired a lien under s..95 of the Transfer 
of Property Act, his possession does not 


‘contradict the possession of the other co- 


sharers, and his possession is presumably 
on behalf of all, and unless there is ouster, 
adverse possession under Art. 144 would 
not begin. 


In Ramachandra’ Yashvant Sirpotdar v. 


- Sadashiv Abaji Sirpotdar (7) it was held 


that the holding by. a co- -sharer asa lienor, 
did not, in any way, contradict the ulterior 


proprietary ` right of his co-sharer, and it - 


was observed as follows (page 424") : — : 


< -“On the contrary, it implied and preserved their 


right, since it would be impossible for a man to 
16) 130 Ind. Cas 899; 58 G 1167at p 1176; A I 
R1931 Cal. 251;.35 0 W N 409; 530 L J151; Ind, 


` Ral. (1931) Cal. 409, 


nos 
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hold a lien on his own property. But, then, as long 
asa possession can be referred to a right tonsistent 
with the subsistence of an ownership in being at 
its commencement, so’ long must the possession be 
referred to that right, rather than to a right which 
contradicts the ownership." 


In Vasudev v. Balaji (2), the finding of 
the lower Couris that the co-sharers’ posses- 
sion was adverse was accepted and the 
suit was held barred under Art. 144. 

In Bhaiji Shamrao v. Hajimiya Muham- 
mad 8), where one of the tenants-in-common 
redeemed the mortgage without the know- 
ledge of the other co-tenanis, ifewas held 
by Scott, C.J., on difference of opinion 
between Beaman J ., and Hayward, J., that 
the possession of joint property by one 
co-sharer did not constitute adverse posses- 
sion against any other co-sharer ‘until thera 
had been a disclaimer of the latter's title 
by open assertion ofa hostile title by the 
former, It was held by Beaman, J., that a 
suit would be barred by Art. 144 whether 
redemption was with or without the 
knowledge of the co-sharers, Hayward, J, 
differed. The precise point was not dis- 
cussed in the judgment of Scott, C. J. 
who followed the previous decision of this 
court, and held that the porsession of joint- 
property .by one co-sharer did not con- 
stitute adverse possession against any other 
co-sharer until there was a disclaimer of 
the latter's title. 

In the present case Tagares were nat 
co-sharers in any sense. of Thorats, and 
therefore, the principle that the possession 
ofa co-sharer is on behalf of all the co- 
sharers would not apply. The case of 
Chandbhai v. Hasanbhai (9), can also be 
distinguished on the ground that it was 
a case ofa co-sharer redeeming the mort- 
gage. It, therefore, follows that if Art. 
144 applies and a stranger redeems the 
property and holds it as owner to the 
knowledge of the original owner, the title 
to recover possession on payment of. the 
proportionate part of the mortgage money 
would become barred under Art. 144 after 
the lapse of twelve years, The case of a 
co-sharer or a tenant-in-common redeeming 
the mortgage stands on a different footing. 

In Sambu Hanmanta v. Nama Narayan 
(10) the redemption was atthe request of. 
the original mortgagor and it was held 
that the possession of the strangers re- 
deeming the property at the instance of 
the plaintiff was in their position as lienors, 


(8) 15 Ind. Cas. 500; 14 Bom. LR 314. i 

(9) 64 Ind. Cas. 205; 23 Bom L R 1033; 46B 213; A 
I R 1922 Bom. 150. 
7 go 12 Ind. Cas eee 13. ‘Bom. L R, 867; 35 B 


“438. 
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and that *the lien would exist for ‘twelve 
years and that after the expiration of the 


twelve’ years their lien would be gone 
and their possession thereafter would be of 


persons holding without any right and the - 
original owner would hbe.. 


suit by the 


barred ‘by limitation by the efflux of 


twelve years from the date of the extinction - 


of the lien. It is somewhat difficult to 
follow the reasoning in that case, as in 
the case ‘of Vasudev v. Balaji (2), the 
possession ef even a co-sharer who was in 
possession as- a lienor under s. 95 of the 
Transfer of Property Act was held to be 
adverse on the evidence in the case from 
the. date of the redemption, but the facts 
iu that case.are quite distinguishable as 
the redemption was at the request of the 
original mortgagors. 

In the previous suit Thorats objected 
that the transaction with reference to the 
two Survey Nos. 156 .and‘157 did not 
represent asale but represented a mort- 
gage, and they were parties to the redemp- 
tion decree. and knew that Tagares, who 
had no title to Survey Nos. 154° and. 155, 
redeemed them under the decree and 
remained in possession. Their possession, 
therefore, to the knowledgeof Thorats was 
open,’ (notorious and exclusive, and the suit 
of Thorats would become barred by limita- 
tion under Art, 144, aftertwelve years from 
the date when Tagares obtained possession. 

In Munia Gounden v. Ramasami Chetty 
(4), where redemption was effected by the 
purchaser from the father of ancestral prop- 
erty, it was held that the possession of 
such purchaser after redemption was_that 
of-a lienor under s. 95 of the Transfer of 
Property Act, and the suit of the purchaser 
from the son was not governed by Art. 
148 of the Indian Limitation Act but was 
barred under Art.126, or in the alternative 
under Art. 144. It was observed by Sadasiva 
Ayyar, J., as follows (page 658*) :— 

. “In this case, it is clear on the proved documents 
and the facts found by the lower Appellate Court 
that thd third defendant when he purchased’ in 


1897 had the animus to claim title aa the sole.owner 
of the .equity of redemption and not merely to claim 


title to the first defeadant's father's one-fourth share, ` 


and that he took possession in April, 1898, with 
the animus to hold the whole half share ‘ against 


all the world and nota mere co sharer with the first ` 


defendant in that half share." 

The same view as’ accepted in “Purna 
Chandra Pal v. Barada Prosanna Bhat- 
tacharjya (5), where it was held, following 
the decision in ‘the case of Vasudev v. 
Balaji (2), that a suit brought more: than 
twelve years from the ‘date when the charge 

*Page of 41 M ae 
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came into existence and more than twelve 
years from the date when exclusive posses- 
sion was obtained in asuit for redemption, 
would be barred under Art. 144 of the Indian 
Limitation Act. 

In the presenb case, Tagares obtained 
possession of Survey Nos. 154 and 155 with 
the animus of holding the property as 
against the whole world and had no intention 
to hold it on behalf of the original owners 
Thorats. The claim, therefore, of the 
original owners, Thor ats, was rightly held 
by “the learned Assistant J udge to he barred 


by limitation. 


The appeal, therefore, must be dismissed 
with ccsi!s.: l 
~ Murphy, J.—The facts are that the original 
owners, the Thorats, mortgaged four separate 
numbers in 1877 to a man named Jadhav 
for Rs. 1,000. In 1891 they sold the equity 
of redemption of two of these survey numbers 
to Tagares, by two separate , deeds each 
for Rs. 99. In 1904 Tagares sued to redeem 
the four survey numbers covered by the 
moitgage, as they were bound to do, and 
were decreed recemption. They did redeem 
and got possession in 1906. The original 
owners, the plaintiffs, were parties to the 
suit, The defendants were in possession 
from 1906 to 1924 when this suit was brought. 
It wes to redeem the two survey numbers 
which had been redeemed by Tagares, but 
in which it is now contended ths “original 
owners still had the equity. of redemption, 
The suit hasfailed in the court below, on the 
ground that it is governed by the ‘twelve 
year limitation rule in Art. 144 of the 
Indian Limitation Act, and not by Art. 148 
which fixes the period of limitation for a 
sult to redeem. 

The queslion turns on a finding as to 
the real character of the possession of a person 
interested only in a portion of mortgaged 
properiy, who redeems the whole mort- 
gage. 

It is clear that under s. 95 of the Transfer 
of Property Act he holds a charge on it, 


‘which he can enforce within the period of 


limitation cet out in Art. 132. He is in 
the position of the mortgagee to that extent 
—but does this make him a mortgagee? 
If not a mortgagee, is he a co- -owner, and 
if so, from what point does_his adverse 
possession begin, if his possession is adverse 
at all? 

There is no decided case on the exact 
point. We have been referred to the Cases 
of Ramchandra Yeshvant Sirpotdar v. 
Sadashiv Abaji Sirpotdar. (F);- Vasudev v. 
“Balaji (2),Tungya Fala v. Trimbak Daga (I) > 
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(1), and Bhaijt Shamrao v. Hajimiya 
Mahammad (8), But these are all cases 
of co-sharers, where the point of departure 
for limitation would be asin Art. 144. 

Here the redeeming mortgagor had no 
interest in the property in question, and 
was merely holding it as having been 
compelled to redeem it, and so long as the 
charge he had on it was not discharged. 
The leading case seems to me to be that 
of Vasudev v. Balaji (2). In this case the 
other party interested was a co-mortgagor 
and twelve years limitation was held to 
apply by Sir Lawrence Jenkins and the 
point of departure was the date of redemp- 
tion. 

The other point—the real character of 
the transaction of the sale of the equity 
of redemption by Exs. 62 and 63—has been 
found against the appellants on the facts by 
both courts below. 

I think that the svit was not in time and 
that the appeal must be dismissed with 
costs. 


NA. Appeal dismissed. 


LAHORE HiGH COURT. 
Criminal Appeal No. 1220 of 1932. 
March 17, 1933. 

COLDSTREAM, J. 

NAWAB DIN—Convior—APPELLANT 
Versus 

EMPEROR— Opposites Party. | 

Penal Code (Act XLV of 1860), 8. 201—Person 
secretly burying body of man just murdered, 
whether guilty—Evidence Act (I of 1872), s. °27— 
Accused in detention as suspect—Statement and 
discovery of body in consequence—Admissibility of 
statement. 7 

A person who secretly buries the headless body 
of a man just murdered is prima facie guilty 
under £, 203, Penal Code, unless he can establish 
that his act was innocent. It is not necessary 
for a conviction that the accused should be aware 
of the identity of the offender, or that the offender 
himself must have been convicted. Emperor v. Rino 
Subedar (1) and Bulagi v. Emperor (2, referred to, 


Where the accused was under detention as a 
suspect when he made a statement as to the 


burial of a dend body and pointed out the place. 


where the body was discovered directly in ccnse- 
quence of this statement: h 
Held, thatthe statement was admissible under s. 


27, Evidence Act. | 

Criminal Appeal from an order of the 
Sessions Judge, Amritsar, dated the 13th 
September, 1932. 

Dr. Nand Lal, for the Appellant. 

Diwan Ram Lal, Assistant Legal Remem- 
-brancer, for the Crown. 

Judgment.—The appellant, Nawab Din 
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was tried along with two others Jhandu and 
Khair Din by the Sessions Judge of Amrit- 
sar on a charge of murdering a money- 
lender Uttam Chand on the night of the 
2nd July, 1932, at Mehmadpura. The 
principal witness was a professed accom- 
plice Ismail who turned approver. The 
learned Sessions Judge held that the evi- 
dence of Ismail was not corroborated by 
independent evidence showing that the ac- 
cused were the murderers. He acquitted 
Jhandu and Khair Din. Against Nawab 
Din there was evidence that he had inform- 
ed the Police during the investigation that 
he had joined in the burial of Uttam 
Chand's headless body as stated by the 
approver and had pointed out to the Police 
a manure heap in Ismail’s land from which 
Uttam Chand’s body was exhumed, Find- 
ing this evidence satisfactory corroboration 
of Ismails statement regarding the dis- 
posal of the body the Sessions Judge con- 
victed Nawab Din under s. 201, Indian 
Penal Code, and sentenced him to seven 


‘years’ rigorous imprisonment. 


It is argued by Dr. Nand Lal Counsel 
in appeal that the conviction is: bad inas- 
much as it isnot proved that his client buried 
the body with the intention of screening the 
actual murderer, that the evidence of his 
having told the Police that he buried the 
body and pointed out the place where it 
was is inadmissible under s. 27 of the 
Evidence Act, because he wes not then in 
Police custody, and that in any cese the 
sentence is excessive. 

There is nothing in s. 201 of the Penal 
Code, to support the first contention. A 
person who secretly buries the headless 
body of a man just murdered is prima facie 
guilty under this section unless he can es- 
tablish that his act was innocent. It has 
indeed been held that it is not necessary 
for a conviction that the accused should be 
aware of the identity of the offender whom 
he intends toscreen [Emperor v. Riny Sube- 
dar, 16 Ind. Cas. 753 (1)}-] Nor need the 
offender himself have been convictéd |Bu- 
lagi v. Emperor (2).] 

t£ is clear from the evidence of Malik 
Haq Nawaz Khan P. W. No. 31, the inves- 
tigating officer, as well as from that of 
Anup Singh P. W. No. 22, on which Coun- 
sel himself relies that the appellant was 
under detention as a suspect Shamil Taftish 
(he was formally arrested after the “body 
was exhumed) when he made the statement 

(1) 16 Ind. Cas. 753. 

(2) 112 Ind, Cas. 347; 9 L 671 at p. 674; ATR 
1928 Lah. 476; 29 Cr. L. J. 1019. - 
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about the burial of the body and pointed 
out the manure heap sée Bulagi v. Emperor 
(2). It is also clear that the body was dis- 
covered directly in consequence of this 
statement and not of any statement made by. 
Ismail : 

The evidence establishes the appellant's 
guilt beyond doubt. I see no good reason 
for interfering with the sentence and I dis- 
miss the appeal. 

N-A. Appeal dismissed. 


- LAHORE HiGH COURT. ; 

Second Civil Appeal No. 1951 of 1932. 

April 26, 1933. 

ADDISON, J. 
Musammat NANDI—PLAINTIFF — 
; APPELLANT : 
VETSUs x 
PALA SINGH—DEFENDANT—RESPONDENT. 
Punjab Alienation of Land Act (XIII of 1900); 
ss. 6, 14--Sale void for want of  sunction— Vendee's 
right of possession asusufructuary mortgagee 

Under s. 14 of the Punjab Land Alienation Act 
a gale which cannot operate as a sale for want of 
the Deputy Commissioner's fanction takes efect 
automatically as a usufructuary mortgage in Form 
(a) permitted by s. Gfor such term not exceeding 
twenty yeara and on such conditions as the Deputy 
Commissioner considers reasonable. . Without 
the intervention of the Deputy Commussioner, 
ihe alienee is ‘entitled to look upon himself as a 
usufructuary mortgagee subject to certain conditions. 


Second Appeal from the decree of the 
Additional District Judge, Ferozepore, 
dated the 29th August, 1932, affirming that 
of the Subordinate Judge, Third Class, 
Ferozepore, dated the 6th November, 1931. 

Sardar Jhanda Singh, for the Appellant. 

Mr. Lal Chand Mehra, for the Respon- 
dent. i 


Judgment.—One Samand Singh obtain- 
ed in 1906 from some Revenue Assistant. 
general permission to purchase land from 
agriculturisis though he himself was a non- 
agriculfurist. This general permission was 
of course valuelessand of no effect. -On 
the 10th June, 1919, Samand Singh purchas- 
ed 2 kanals 19, marlas of land from a Jat 
agriculturist Pala Singh. He was able 
to get the sale deeď registered by showing 
the Sub-Registrar his useless certificate, 
Mutation ‘was, however, refused by the 
Revenùe officials, :Samand Singh then died - 
and his widow Musammat Nandi brought 
the present suit against Pala Singh for 
possession under the sale deed. The courts 
below have concurred in dismissing the 
suit on the ground that such a sale required 
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the sanction of the Deputy Commissioner 
which had not been accorded. Against 
this decision ihis sececnd appeal has been 
preferred. i ; 

The only point argued was that though 
Musammat Nandi was properly refused 
possession as owner under the sale deed 
yet she should have been given possession 
asa mortgagee under the same deed by 
virtue of s.14 of the Punjab Alienation 
of, Land Act, XIII of 1900, which runs as 
follows:— 

“any permanent alienation which under a. 3 is 
not to take effect as such until the sanction of a 
Deputy Commissioner is given thereto shall until 
such sanction is given or if such sanction has teen 
refused, take effect as a usufructuary mortgage in 
form (a) permitted by s. 6 for such term not exceeding 


twenty years and on such conditions as the Deputy 
Commissioner considers to be reasonable.” 


This means that until the sanction of the 
Deputy Commissioner is given to a perma- 
nent alienationof the present nature the 
alienation shall take effect automatically 
as a usufructuary mortgage in form (a) 
permitted by s. 6for suchterm not exceed- 
ing twenty years and on such conditions 
£s the I‘eputy Commissioner considers 
reasonable. Thatis, without the interven- 
tion of the Deputy Commissioner, the 
alienee is entitled to look upon himself as 
a usufructuary mortgagee subject to 
certain conditions. The sale has been 
proved andis not denied before me. This 
point was not taken before the two courts 
below but it involves noinquiry into facts 
and is merely a question of law. . 


I accordingly accept the appeal, set 
aside the order of the courts below, and 
grant Musammat Nandi possession as mort- 
gagee under the deed dated the 10th June, 
1919 which shall, until the sanction of the: 
Deputy Commissioner is given thereto or if 
such sanction is refused, take effect ag: 
usufructuary mortgage in form (a) permitted 
by s. 6for suchterm not exceeding twenty: 
years and cn such conditions as the Deputy 
Commissioner considers to be reasonable. . 
The parlies will bear their own costs 
throughout anda copy of this decree will 
be sent tothe Deputy Commiss‘oner along 
with the original deed, by the. trial Court 
for such action as he may take. In the 
meantime immediate possession as mort-. 
gagee can be given by the trial Court in‘ 
execution. It will depend upon the orders ` 
of the Deputy Commissioner for how long” 
the possession will be and it may even be’ 
the case that he accords sanction. to the 
alienation being a permanent one. The ` 


-court’s decree, however, at présent can only 
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be to give possession as mortgagee under 
s. 14 of the Punjab Alienation of Land Act. 
A. Appeal accepted 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. i 
Civil Appeal No. 16-19 of 1931. 
July 7, 1931. 

Fraser, J. C., AND Saapuppin, A. J. O. 
MUHAMMAD ZAMAN AND OTHERS — 
DEFENDANTS — APPELLANTS 

- versus 
SHER MUHAMMAD— PLAINTIFF — 
; RESPONDENT. 
Civil Procedure Code (Act V of 1908’, s. 50,0. XXI, 
r. 22-—Omission to issue notice to legal representative— 
Validity of sale—Inference of substantial in- 


TY. 
w notice under O. XXI, r. 22, Civil Procedura 
Codé, is necessary in orderthat the court should 
obtain jurisdiction to sell property by way of execu- 
tion as against the legal representatives of the 
deceased judgment-debtor and asale held without 
issuing such notice is null and void and not merely 
irregular. Raghunath Das v Sunder Das (8), fol- 
Chidambaram Pillai (5) and 
Malkarjan v. Narhari (9), distinguished, Raghu- 
nathaswami v. Gopaul Rao (1), Tarangint Debi v. 
Raj Krishna Mondal (2), Sarada Prosad v. Krishna 
Dome (3), Brahmdeo Narain v. Salig Ram (4), 
Doraisami_v.Chidambaram Pillai (5), Raja Gopala 
Aiyar v. Ramanuja Chariar (6) and Rajayyav. 
Annapurnammal (1), referred to |p. 15,col. 2.) 
From the failire to comply with such an essen- 
tial rule of law an irresistible presumption of sub- 
stantial injury would arise suificient to justify the 
. cancellation of the sale even though the plaintiff had 
failed to prove substantial injury affirmatively. [p. 
16, col. 3.] WG 
Appeal from an order of the Divisional 
Judge, Peshawar, dated the loth January 


1931, . 
Lala Belt Ram, R, B., and Lala Hawandas, 
for the Appellants. 


lowed, Doraisami v. 


ent. 


suit obtained a money decree for mesne 
profits against Shah Nawaz, father of Sher 
Muhammad, who is plaintiff inthe present 
suit. They took out execution by attach- 
ment of certain houses, which were auction- 
ed and bought by the decree-holders on 21st 
August, 1924. The sale was confirmed by 
the executing Court on 4th November, 1924, 


and sale certificate granted on 12th March, . 


1925. Some time afterthis an application 
was put in on behalf of the present plaint- 
iff, who was then a minor, by his ser- 
` vant Sakhi, asking for cancellation of 
the sale. It was rejected on the ground 
that the proceedings had been completed. 
In October 1926 Shah Nawaz’sson instituted 


x 


Mr. Ahmad Khan, K. S., for the Respond- 
Judgment.—Defendants in the present 


i44ł0 


the present suit asking for a declaration of 
the invalidity of the auction sate. It was 
dismissed by both the lower Courts, but an 
appeal was accepted by a Bench of this 
court under date 9th April 1929 and the 
case was remanded for trial under O. XLI, 
r. 23. ‘One of the principal questions raised 
was the date of Shah Nawaz’s death. The 
material findings of the trial Court were 
that he died between 22nd and 28th August 
1924 and was therefore alive at the time of 
the sale; further, that there had been mate- 
tial irregularities in the proceedings but 
not of sucha nature as to warrant cancella- 
tion ofthe sale. The Sub-Judge therefore 
dismissed the suit. On appeal the Divi- 
sional Judge held that Shah Nawaz died on 
19th August 1924, 4. e., two days before the 
sale. He agreed with the trial Court that 
though there had been very serious irregu- 
larities, no substantial injury was proved. 
He followed a ruling of the Madras High 
Court in Raghunathaswamiv. Gopaul Rao 
(1) and held that in view of the failure to 
bring the deceased Shah Nawaz’s legal re- 
presentatives on to the record before the 
sale, the sale was .a nullity. He therefore 
accepted the appeal and granted plaintiff a 
decree. The decree-holders prefer a further 
appeal to this court. ` 

The date of Shah Nawaz’s death is the 
first point for determination. The only piece 
of documentary evidence in this respect is 
the death register maintained by the village 
chaukidar, in which at entry No. 922 Shah 
Nawaz is shown as having died on 19th 
August 1924 and entry No. 922 then exist- 
ed, for an extract of it was transferred to 
the register of deaths maintained in the 
Civil Surgeon’s Office. In view of an ap- 
parent tampering with the date of the fol- 
lowing entry, No. 923, the Sub-Judge wasin- 
clined to doubt the value of the chaukidar’s 
register which contrary to the rules had 
remained in “his possession after its com- 
pletion. He was also influenced by cer- 
tain evidence, produced by the ‘decree- 
holders which endeavoured to show that 
Shah Nawaz was actually alive on 21st 
August. The Divisional Judge took the 
contrary view and after hearing Counsel 
we have no hesitation whatsoever in agree- 
ing with him, ‘There is nothing particular- 
ly suspicious in entry No. 922 itself, and 
there is nothing extraordinary in the chau- 
kidar’s remembering the exact date, even 
though the entry itself was not made till 
a few days later. It is not conceivable that 

(1) 68 Ind. Cas. 667; A I R 1922 Mad. 307; (1921) 
M WN 732; 41M L J 647; 15 L W 123, i 
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a wrong date was written up then with the 
definite object of establishing the plea 
which is now put forward on behalf of Shah 
Nawaz'sson. We hold that the judgment- 
debtor was dead at the time of the 
auction. Itis clear that there was ncither 
at that time nor at any time before com- 
pletion of the proceedings any legal repre- 
sentative brought on the record to represent 
the deceased yudgment-debtor's estate. 

We have now to consider whether in such 
circumstances the sale held without notice 
to the deceased judgment-debtor's legal 
representative was illegal or was merely 
irregular. The High Courts in India are 
not agreed upon the point. The latest 
authority of the Calcutta High Court is to 


the effect that where a judgment-debtor dies ` 


after the issue of a sale proclamation his 
heirs should be made parties to the execution 
proceedings, but failure to implead them is a 
mere irregularity, which will not vitiate the 
sale: see Taranginit Debi v. Raj Krishna 
Mondal (2). It’ 1s to be noted however that 
there are dissentient notes even in the Cal- 
cutta High Court: see the judgment 
of Cuming, J., in Sarada Prosad v. Krishna 
Dome (3). The Patna High Court is in 
favour of the view that the omission is an 
irregularity not an illegality: see Barhmdeo 
Narain v. Salig Ram (4). There is a ruling 
to the same effect to be found emanating 
from the Madras High Court in Doraisami 
v. Chidambaram Pillai (5). 

This last case, however, has been overruled 
by a Full „Bench decision of the Madras 
High Court in Raja Gopala Aiyar v. “Rama- 
nuja Chariar (6) followed by a single Judge 
. of the same court in Rajayya v. Annapur- 
nammal (7). These rulings refer indiscrimi- 
nately to notice issued either to the judg- 
ment-debtor himself more than one year 
after the date of the decree, or to the legal 
representative of a deceased judgment- 
debtor, and we takeit that there is no 
distinction between these two classes. They 
are both dealt with by oneand the same 
Order*(O. XXI,r. 22) and the same consi- 
derations apply to both. The question is 
in-our opinion definitely settled by a 

(2) 115 Ind. Cas. 520;32 O WN418 

(3) 91Ind. Cas. 711; A I R 1926 Cal. 539. 

(4) 86 Ind Oas 141; A I R1925 Pat. 384; 


6PL 
T 67; (1925) Pat. 53. 
(5) 75 Ind. Oas. 48; A IR 1994 Mad. 130: 47 M 63; 


45 M L J 413; 18 L W577; 33ML T 25; (1923) M, 
W N817 a 


(6) 80 Ind. Cas, 92; ATR 1924 Mad. 431; 47 M 
288; 46M L J 104; 19 L W179; (1924) M W N 182; 
34 ML T 37 (F B). 

(7) 92 Ind. Oas. 308;.A I R 1926 Mad. 138; 22 L 
W 828; 50 M L J 662, i 
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ruling of their Lordships -of the Privy 
Council ın Raghunath Das v. Sunder Das (8). 
Their Lordships laid down that ’a notice 
under s. 246 of the then Code (correspond- 
‘ing to the present O, XXI, r. 22) is necessary. 
in order that the court should obtain 
jurisdiction to sell property by way of 
execution as against the legal representa- 
tives ofthe deceased judgment-debtor. It 
‘is true that their Lordships were dealing 
with the Official Assignee on whom repre- 
sentation of the estate had devolved by 
Statute, but there 1s no distinction to be 
drawn. between the civil death ofa judg- 
ment-debtor as a result of insolvency and 
the actual death of the judgment-debtor. 
An attempt had been made to distinguish 
this dictum of their Lordships on the 
ground that itcovered old s, 248 and there- 
fore, did not contemplate the innovation 
which was created in the Code of 1908 by 
the introduction of sub-r. (2) in O. XXI, r. 22, 
Sub-r. (2) provides thatin certain circum- 
stances the court may refrain from issuing 
notice and yet proceed with the execution. 


The argument is that in consequence 
of sub-r. (2) the issue or non-issue of notice 
can nolonger be regarded as the test of the 
court’s jurisdiction. It would seem how- 
ever, that the result of the introduction of 
this sub-rule was not to alter the test of 
jurisdiction, but merely to enlarge the juris- 
diction in certain cases. The issue, of 
notice in other cases still remains a con- 
tingent precedent to the proper exercise 
of the court’s jurisdiction as laid down by 
the Privy Council. Our attention has been 
invited to another ruling of their Lord- 
ships in (Malkarjan v. Narhari (9) in which 
their Lordships said that a judicial sale 
was not a nullity, if held without notice 
being given tothe proper legal representa- 
tive of the deceased person. This case is 
referred to in Doraisami v. Chidambaram 
Pillai (5) and their Lordships’ judgment 
is unfortunately not before us. From the 
extract quoted it appears however, that 
the executing Court did issue notice to 
some person, but it was held that he was 


_ not in fact the proper legal representative, 


This case, therefore, 1s no authority for 
the view that notice is not the real test of 
jurisdiction, K 


. (8) 24 Ind. Cas, 801; A I R 1914 . P 0129; 41 f 
A 251; 42 072; 18 OW N 1058; 1 LW 567;27 M 
L J 150; 16 M L T 353; (1914)M W N 747; 16 Bom. 
L R 8l4;20 OL J 555;13 ALJ 154 (P 0). 

(9) 25 B 337; 27 I A 216;7 Sar. 733; 5 OW N 
eono 368; 7 Sar, P OJ 7; 2 Bom, L R 927 
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It would seem that there has been some 
confusion of thought between s. 50 and 
O. XXI,r. 22. ‘The former lays down that a 
decree may be executed against the legal 
representatives of the deceased judgment- 
debtor; the latter provides the procedure 
which was to bejadopted before execution 
against such legal representatives can be 
permitted.. Unlike s. 50, it makes the issue 
ofa preliminary notice to such representa- 
live mandatory in accordance with the 
general legal principle that no proceeding 
Shall be taken against any person without 
his being allowed an opportunity of “being 
heard. Failure to observe this principle 
isa violation of elementary rule of justice, 
and for this redson . we conceive that their 
Lordships held that. the court was with- 
out-jurisdiction , to, proceed against the 
legal. representative until after the issue 
of the notice. In his absence and without 
notice to him the court would be proceeding 
against an estate whichhad no legal 
exisjence so far as that court was concernéd. 
Following the principles therefore laid down’ 
in Raghunath Das v.. Sunder Das (8), wé 
hold-that the omission to serve. legal notice 
onthe: plaintiff . after his: father’s death - 
rendered the sale null and. void and. not 
merely irregular.. .. =. te ae 

In view-of-this finding it is „unnecessary: 
for us to‘touch upon the question of ir-: 
regularities. ‘These have : been .described 
fully in-the -judgments of both the lower 
Cotits. The principal one-was a complete: 
failure to issue. any. proclamation of sale. 
The minor ones -were the holding of the. 
sale within 30 days.of the order, the sale of, 
the property . less than that contained in: 
the- plaint, accompanying. the .application, : 
and ‘finally, the sate itself at which nobody 
other than the. decree-holders made a bid.: 
We think that. in. view of this failure at. 
complying with even the. elemen:s .of the. 
prescribed.procedure we would be justified. 
in following the.principles contained in the 
Privy Council's judgment in Tekuit Krishna: 
v. Motichand (10). and., ia hold- 
ing that from. such proceedings. an irre-: 
sistible -presumption .of substantial injury: 
would arise sufficient to justify the cancel-: 
lation of the sale even though the plaintiff: 
as in this case had.failed to prove sub-. 
stantial injury affirmatively. ..On this: 
finding we consider that the decision of 
the lower Appellate Court -granting plaint- 


if a declaratory decree was fully justified. - 


(10) 19 Ind; Cas. 296: 40 O 635; 40I A 140;17 0: 
WN 637; 11 AL J517;17 O L J 513; 15 Bom. L 
R 515; 14 M LT 387; 25 M L' J140 (P70) - 


VASKURI AWYANGAR 9. Vadanet Gandayya. 


. grant plaintiff 


- 


144-106 
There remains one further quegtion for 
consideration however. Plaintiff has come 
to this court claiming an equitable relief 
in the shape of a declaration., Claiming 
equity he must be prepared to do equity, 
and it is possible that if he were granted 
an ‘unconditional relief injustice might be 
caused to the decree-holders, who would 
no longer be able to proceed in the execu- 
tion of their decree, As his father's heir 
and in possession of his property plaintiff 
is bound to satisfy the decree, and if the 
houses are 
presumably be in a posilion to do so for 
it is part of his case that the houses were 
sold at a very much lower figure than their 
market value. We propose, therefore, to 
a conditional decree in» 
the following terms: He is given a declara- 
tory decree to the ‘effect ihat the sale-of 
2ist August, 1924, will not be binding on 
his ‘interests as legal representative of his 
father. He will depcei. the decretal money 
in the executing Court within three months 
from this date. In case of his failure to 
do so, the decree-holdérs will be at liberly , 


.lo take out fresh execution proceedings, 


against him according to law. Plaintiff 
will recover half his custs in all courts. _ 
NA. Order accordingly. 


Ta 


TT . MADRAS HIGH COURT. 
Second Civil Appeal No. 1590 of 1928. 
` December 2, 1932. ; 
h s . ČURGENVEN, J. ` 
- VASKURI AYYANNA— APPELLANT t 
- VETSUS : Š 
-VEDANGI GANGAYYA—RESPONDENT. 
-Civil Procedure Code (Act V of 1908), O. XLI, r. < 
22—Objections | attacking decree itself cannot be : 
raised under r. 22—Transfer of Property Act (1V < 
of 1882), s. 108—Applicability to security bonds ` 
given to -court—Covenant . for quiet enjoyment ’ 
—Trespass by strangers, effect of. oe , 
Order XLI, r 22, Oivil Procedure Code, while it. 
allows a respondent to support the decree an any 
of the grounds decided agginst him, will not permit 
him to take objections -which instead of supporting ` 
the decree, attack it. Such objections can be raised.. 
only by way of across-objection |p. 17, col, 1.) ; 
Where in connection with proceedings for the 
determination of mesne profits a keceiver was 
appointed to auction the land and the respondent . 
executed a document in respect of the ` 
second crop undertaking to raise the . second 
crop and to deliver acertain quantity of paddy and 
binding himself personally for the loss: 
Held, (i) that although the Transfer of Troperty 


Act might not apply, the principles of 5. 108 of that ` 
Act which defines the rights and liabilities of a lessor `’ 


and a‘lesses, would apply to the case. 


restored ‘to’ him, Ae would © 
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(it) that the fact the land was trespassed upon 
by strangers wus no excuse for not delivering the 
paddy. 

So far asthe covenant for quiet enjoyment forms 
part of the contract, the law is that the lessor 
does not covenant against the wrongful. acts of 
strangers. Udayakumar Das v Katyani Debi(1), 
Vithilinga Padayachi v. Vithilinga Mudali .(2) and 


Srinivasa Aiyangar v. Rangasami Aiyangar (3), 


referred to. 
Appeal against the decree of the Court 


of the Subordinate Judge, Narsapur, in 
A. S. No. 268 of 1927, “preferred against the 
„order of: the Court of the District Munsif, 
Narsapur, dated the 27th April, 1927, and 
made in C. M. P. No. 2051 of 1925, in 0. 8. 
No..166 of 1921. 

Mr, P. Somasundaram, for the Appellant. 

Mr.G. Lakshmanna, for the Respondent: 
* Judgment.—In connection with pro- 
ceedings for the determination of mesne 
profits Receiver was appointed to auction 
the land and thé respondent in this case 
has executed: a, document in respect of 
the’ second crop, -due for harvest in 
February, 1923. The. document is Ex. J 
and is styled a security bond. Under it 
the respondent undertook to raise the 


dalva (second) crop of 1923 and to- deliver. 


70 bags of dalva paddy. If he failed so 
to deliver them, he bound himself person- 
ally for the loss which might be awarded 
by the court. In pursuance of this arrange- 
ment an application was made to the court 
to enforce the:terms of the document and 
the District Munsif passéd a decree for the 
full 70 bags at the rate of Rs. 6-4-0 per 
bag. In ‘appeal by the respondent the 
learned Subordinate Judge-found’ on the 
merits that he was prevented from raising 
the crop according to his undertaking and 


reduced the amount payable to 20 bags.“ 


‘This is a-second appeal preferred- by one 
ofthe plaintiffs in the original action, 
osuning the full amount according to 
Ex. J. 

Mr. Lakshmana wants to-take the «pre- 
liminary point that an application of this 
nature would, not lie and that the proper 
course would be to enforce Ex. J.-in.a 
separate suit. The learned Subordinate 
Judge has discussed this question, though 
not: very lucidly, and, as his ‘decision 
shows,must be-taken to have accepted the 
maintainability of the application. 
Ido mot. think that I can entertain an 
objection of this character because O. XLI, 
r. 22, Civil Procedure Code while.it-allows 
arespondent to support the decree on. any 
of the grounds decided against him will 
not permit, -him,sto. take -cross-objections 
to it unless hechas filed a memorandum 
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‘Here: 


of objections: The effect of this objection 
would be not to support the decree vut to 
cut the ground from under it, and accord- 
ingly as. there is no memofandum of objec 
tions, I must Hold that it is inadmissible. . 

Cothing now to the merits, the respondent 
made objection to. the.claim on twoseparaté 
grounds. The. first was that he was 
-prevented from, taking possession of tHe 
land by one Venkataratnam. As to this- 
thë learned Subordinate Judge finds the 
-allegation unproved. Mr. Lakshmanna 
would put his objection on a wider ground, 
namely, that it is not shown that :the lessor 
has put the lessee into possession of the 
property. But this again would be an 
objection of a character which could only 
be.made by a memorandum of. objections 
because if it were to succeed, thé award 
.of the lower Court must be set aside 
altogether. 

The other objection is based on the 
ground that the respondent was prevented :. 
from cultivating the land with, paddy.. 
The circumstances have been given in 
para. 11 of the Subordinate Judge's. judge.” 
ment. It is no doubt true that the neigh- ` 
-bouring . landowners ` exercised pressure : 
upon him not to cultivate the dalva crop, - 
butI must agree with the lower Court that. 
they had nolegal grounds for doing so and. : 


that, since sufficient water was .availahle, se 


the ‘respondent was not prevented by any 
physical causes from raising:thé crop. If 
he had gone.” -ahead in spite of the ób- 
struction offered and had been resisted, 
I infer that that resistance would have besi 
an illegal act. The law upon this subject. 
‘is quite Glear. Ithink that, whether or not 
‘Ex.J is technically a lease, it had for the 
present -purpose the same practical effeat 
asa lease and was subject to `thè:samè 
Jegal incidents.. I have not been. shown 
that the respondent's liabilities under -it 
would be in any respect different from. 
those ofa lessee and I must take it that 
they would be subject to the same quali: 
fications. Although the Transfer of Pro- 
perty Act may not apply, the principles 
of s. 103, which defines the rights and 
liabilities of. a lessor and a lessee, will 
apply, cl. (e) embodying a covenant for 
‘quiet enjoyment,- cl. (b) binding the lessee 
as regards the payment of rent Pand- cl. (e) 
defining the only circumstance in which 
the leaseshall be deemed to be void. So’ 
far as: the covenant for -quiet énjoyment 
forms. part of the contract, the law 
is that the lessor does not covenant 
against “the wrongful .acts of strangers; 


is. a. ; 


“for ihe law itself does defend every man 
‘against wrong and therefore though one 
warrants) land to another expressly or 
-covenants for quiet enjoyment generally, yet 


_he does not defend against tortious en- 
tries.” (Woodfall, 29nd Edition, . page 
876).. This principle has received a 


tended consideration by Mookerjee, J., 

Udaya Kumar Das v. Katyant Debi (D. 
Other authorities for the same proposition. 
are ‘ithilinga Pa ayachi v. Vithilinga 
Mudali.(2) and Srinivasa Atyangar v. Ranga- 
sami Aiyangar (3). The covenant for quiet 


enjoyment; they lay down, is only a covenant’ 


against disturbance by somebody claiming 
under a lawful title. It does not extend 
to disturbance by a trespasser. On the 
finding therefore. that the respondent was 
not . prevented from cultivating by any 
awful act on the. part of a third party, 
he cannot piead that he is excused pay- 
.ment ofany portion of the amount con- 
tracted for. Nor is it'open to the court 
to exercise its discretion in :educing that 
amoint. The ‘learned Subordinale Judge 
-has not defined the legal. principles upon 
which he conceives himself competent: to 
make sucha reduction, but from expres- 
- sions which he uses he: would appear 10 
be ‘under the impression that ..he. was 
assessing . mesne profits, because one` test 
which he applies is whether the appellant 
exercised | -ordinary diligence. I. do not 
think6hat this is the correct view to take 
-of the Jaw and the facts and-I must 
uphold the decision of the District Munsif 
that the ‘appellant: is entitled toan award 
of the full sum... The appeal is-accordingly 
-allowed .zand the decree of the lower 
-Appellate Court set aside and that of .the 
District Munsif restored with costs here and 
in ee whi Appellate Court. 
: Appeal allowed. 
it he Cas. 126; 49. Otas; 33 O LJ 292; A I 
R 1922 Cal. 87. ae 
(2)15 M 111. 
(025 Tnd, Oas. 812; JL W 858, 
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` Civil Revision Petition No. 16 of 1933. 
- March 3, 1933: 
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oe: Eee a 
= versus - 

“AMIN CHAND mos Gan Ei SEBA 
. Givil Procedure Code. (Act: V of. im), ss 109 (a), 
110Order dismissing appeal. . abatement— 

Whetber ‘final order’ Whether or ar -affirming the 
Recision.of court, below, . 2 
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An order dismissing an appeal on the ground 
thar it had abated totally on account of the failure 
of the appellant to implead the legal representatives 
of a deceased respondent within the prescribed 
time isa “fival oraer passed on appeal," within 
the meaning of s. 109 aj, Civil Procedure (ode, ~ 
Abdul Majid v, Jowahir ‘Lal |), dist.nguished, 
Abdulla Asghar Ali Khan v, Ganeshi Das Vig (2), 
relied on. {p. 19, col 2] 

Further such an order is alsó an order affirming 
the decision of the court below within s. 110, Oivil 
Procedure Code [p. 19, col. 2.] 
` In order to affirm the decision of the court below 
within the meaning of the section, it is suffi- 
cient for the Appellate Court to affirm ghe decree ; 
it need not also affirm the grounds of fact upon 
which the judgment was passed. Tasadduq Rasul 
‘Khan v. Manik Chand (3) and Bhagwan Das Naik 
v. Mahadeo Prasad Pal 14), ‘followed, Radha 
ah v. Jamna Prasad (5), not followed. [p. 20, 
0. 

Petition for grantof a certificate giving 
leave toappeal to His Majesty in Council. 

Mr. Mehar Chand Mahajan, for the Peti- 
tioner. 

Mr. Kishen Dayal, for the Respondents. 

Addison, J.—The is an application for 
leave to appeal io His Majesty in Council. 
In 1925 the firm Chunilal Tulsi Ram 
sued two individuals namely Amin Chand 
and his father Mast Ram, for accornts. 
It was found that the parties carried on 
‘business in. partnership and ultimately 
on the 31st January,1928,the two defendants, 
‘Amin Chand and Mast Ram, obtained, 
after accounts were taken, a final - ‘decrée 
for Rs. 16,835 against the firm Chunilal 
Tulsi Ram. The fiim appealed to this court 
on the 9th October, 1928.. During the pen- 
dency of the appeal - ‘Mast Ram died. onthe ~ 
‘13th June, 1929. It was not till the: llth 
March, 1931, that an application wes made 
to bring on the record the other legal re- 
presentatives of Mast Ram namely, three 
‘other sons as well as grandsons. The 
-respondent Amin -Chand objected to the 
‘other legal representatives of Mast Ram 
being brought on the record and claimed 
‘that as the appeal had abated so far as 
Mast Ram was.concerned and ag it was 
a joint and indivisible decree, therefore, 
the appeal could not proceed agaifist’ Amin 
‘Chand also. It was asked thatit should be 
-held that the whole appeal had abated and 
was liable todismissal.. This court held 
that the appeal had abated as regards :Mast 
Ram and there was no sufficient..ground 
for setting aside ihis- abatement. - Gèr- 
tain other contentions to the effect” that 
the appeal could proceed against- Amin 
Chand’ only were rejected, Finally - “the 
whole appeal was dismissed as it Was - held 
that it could ‘not proceed against: Amit 
Chand alone asthe decree in favour-of ee 
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him and Mast Ram was one indivisible that it did deal judicially with the matters 
decree. It is against this decision that before it inasmuch as the Judicial Com- 
leave is asked to appeal. to His Majesty missioner considered the judgment-debtor's 
in Council. contention that the appeal had not abated, 

It was arguedon behalf of the petitioners ard held thatit had. He considered the 
that the order of this court fell within s.109 prayer for revival of the arbitration and’ 
(a) and the first two paragraphs of s. 110 refused it. He rejected the application: 
of the Civil Procedure Code. It wasclaim- to set aside the abatement. Whether the 
ed, however, thatthe last clause of s. 110 order made was right or wrong was im- 
“and where the decree or final order appeal- material; there was no appeal against 
ed from affirms thedecision of the court it and it was in the circumstances clearly 
immediately below the court passing such final. Their Lordshipsof the Privy Council. 
decree of final order, the appeal must thought that when anorder was judicially 
involve some substantial question of law”, made by an Appellate Court which had 
did not apply as the appellate order of theeffectof finally dispos ng of the appeal, 
this court could not be held to have affirmed such an order gave a new starting point 
the order ofthe court below. As, however, forthe period of limitation prescribed by. 
-theorder was a final order passed on Art. 182 (2) of the Act of 1908. A 
appeal and involved the question of more It follows from the latest decision on 
than Rs 10,000, it was claimed that an this queslion by their Lordships of the, 
appeal lay as of right to His Majesty in Privy Council thatthe order passed by 
Council. i us was a finalorder passed on appeal with-. 

Reliance was principally placed on in themeaning of s. 109 (a) of the Civil, 
Abdul Majid v. Jowahir Lal (1) by the Procedure Code. It was also an order deal- 
learned Counsel appearing for the peti- 10g judicially with the matters before the, 
tioners. In that case an order of His Majes- court andthe effect of it was that the 
ty in Council dismissing an appeal for appeal as a who:e was dismissed by ts. In, 
want of prosecution washeld not to deal these circumstances. it seems tome that 
judicially with the matter of the suit and there isno escape fiom the conclusion that 
could in no sense be regarded as an order theorder passed by us was a final order 
adopting or confirming the decision affirming the decision of the court below. 
appealed from. It merely recognised This means that the appeal must involve a 
authoritatively thatthe appellant had not substantial question of law before leave 
complied with the conditions under which to appealto His Majesty in Council canbe 
the appeal wasopen tohim- and that, there- given. PAN i 
foře, he wasin the same position as if, he In Tasadduq Rasul Khan v. Manik Chand 
had not appealed at all. The guestion-in- (3), it was laid down by their Lordships of 
volved in that case was whether the order the Privy Council that the word ‘decision’ 
in question was a final order of the-Appel- ` in the clause in question means merely the 
late Court within the meaning of Art. 179 decision of the suitby the court and can- 
el.(2) of Sch. II tothe Limitation Act, 1877, not, like the word ‘judgment’, be defined, 
which corresponds with Art. 182, cl. (2) of as meaning the statement of grounds 
Sch. I of the Limitation Act of 1908, upon which thecourt proceeds to make 
Strictly speaking, therefore, this authority the dectee. In order to. affirm the decision 
isnot onall fours with tbe present of the court below withinthé meaning of 
case. . Further, this authority has the section, therefore, it was, sufficient for 
been - reviewed by their Lordships of theAppellateCourt to affim. the decree; 
the Privy Council in Abdulla Asghar Ali it need not also affirm the grounds of fact 
Khan v.Ganeshi Das Vig (2). It was held upon which the judgment was passed, 
in the latter case that an order such as On similar reasoning It was held bya 
has been passed by usin the present case Division Bench of the Allahabad High 
was'a final order of the Appellate Courtand Court in Biagwan Das Naik v. Mahadeo 
: hee mere re Te See Prasad( ), that an order dismissing an 

s f . 649: 33 50: ad G24; ‘eo’ E | D 
Ben L Raas, 18 O W N 963,19 O LJ 626, 27M ane aes BADE a failure to furnish 
LJ 17:(1914) MW N 45;16 M LT 441 L Wo Securily Jor “ops un er the .provisions of 
483 (P ©). - 0. XLI, r. 10 of the Civil Procedure Coda 


(2) 142 Ind Oas, 326;37 O WN 412; 100 W.N | 
183: 37L W 296; (1933) M W WN 170; e 25 A109, 30 IA 35; 5 Bom, L R 100 


A I R1933 P O 88; Ind. Rul, (1933) P C 61; (1933) 8 
A L J 239. 35 Bom L R337, 6EMLd 421970 (t) 71 Ind. Cas. 959; 45 A390, 2A LJ 271 AT 
L J 130¢@ 0). © ‘ - R 1923 All, 298, | a 


go 


“was anorder which had the effect of affirm- 
ing the decision of the court below, the 


words used in s. 110, being “affirms the: 


decision ofthe court” and not “affirm ihe 
decision ofthe court on merits’. 
further said‘that the words “final order 
passed’ on appeal” in s. 109 (a): of the Orvil 
Procedure Code should be construed broadly 
so asto include an order directing the 
dismissal of the appeal consequent upon 
the failure of “the appellantto furnish 
security for ‘the’ costs of the respondent. 
In this respect such decisions as Radha 
Kishe v: Jamna Prasad, 5 Ind: Cas. 
(5), were not ‘approved. 


court'in Satte v. Amar Singh (6), that when. 
the High Court dismissed appeals as being 
insufficiently stamped and declined to ex- 
ércise ils discretion under s. 149 of the 
Civil. Procedure Code, such judgments 
must be considered as affirming the decisions 
of the-courts bélow. a E 
I would therefore hoid that there was a 
decree or final order passed on appeal by 
this court which affirmed the decision of the 
court immediately berow and that therefore, 
the appeal must involve scme substantial 
qucs ion of law. It seems to mie impossible 
to hold that ‘there is any substantial qves- 
tion of law involved in this ‘cease. The 
application to bring the legal representatives 
of the deceased Mast Ram was obviously 
belated ‘and there was no sufficient cause 


to allow them to be brought on the recordi 


Asthe suit was brought against Mast Ram 
and Amin Chand as ‘individuals, it could 
not be suddently turned into a suit'against 
a joint Hindu family. whén all the evid- 
ence had been finished before the hearing 
of the appeal. Amin Chand and Mast Rem 
were‘not sued as a firm and the provisions 
of O. XXX, clearly could not apply: These 
were the only questions which were claimed 
to raise substantial questions of law and 
it seems to me that they do not’ do so. It 
is of course sufficient that‘there should be a 
substantial question of law, not of general 
importance but as between the parties. 
It cannot however, be said that there isa 
substantial question of ‘law between the 
parties. ` : 


Nor do I think that this- is. a case which 


is otherwise -fit:for appealto His Majesty” 


in Council within. the | provisions of s: 109 


(c) of the Civil Procedure Code. It is an 


(5) 5 Ind Ons’ 940. . 
(6) 54 Ind, Cas. 400; 1 Lah. 220; 
~ 16 P-WeR 1920;1 PLR 1920; 


rUDRAPPA NAYAK v. DAsah. 


Ib wes: 


940 
< It was held bya Division Bench of this- 


2UPLR (L) 27; - 
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ordinary case for which this special pro- 

vision was not intended. “eae 
With these remarks I would - dismiss 

the application for leave to appeal to His 

Majesty in Council with costs. 

- Agha Haidar, J.—I agree. - : 

-A 5. ‘Application dismissed. 





.. MADRAS HIGH COURT. j i 
Second Civil. Appeal No. 293 of 1929: 
oi March 6, 1933. 
; PAKENHAM WALSH, J. - = 
RUDRAPPA NAYAK AND oTHERS— . 
PLAINTIFFS—APPELLANTS ` 
è versus LS. 
DASAN AND OTHERS DEFENDANTS. 
| — RESPONDENTS. . , 
, Poramboke—Fntry of land in settlement register 
ås catile siand— Wheiher amounts to grant—Power 
of Government to assign such land—Jurisdiction of 
Civil Court. : 
: The registration ofa land as cattle stand in the 
settlement registera does notimply any grant and 
there is nothing in law to warrant the view thit- 
onc2 it has been regi.tefed as cattle stand, Govern- 
ment can only, transfer it provided they do mot 
prejudice the rights of the villagers by diminish- 
ing the cattle stand ground beyond what: is requir- 
ed The Revenue Officials must be left. to their 
own judgment in such matters and their judgment 
cannot be questioned by the Oivil Courts. Collector 
of Godavari District v. Pedda Rangiah (1), Rama- 
swami lyer v. Secretary of State for India (2) and 
Bholanath Nundi v Midnapore Zamindari Co. (3) 


‘ referred to x 


- Appeal agairst the judgment and decree’ 
of. the Court ‘of the Subordinate Judge, 
Tuticorin, dated the :24th September, 1928 
madein A..S. No. 59 of 1927 preferred 
against the judgment and decree dated the 
22nd December, 1926, of the Court- of the 
District Munsif, Koilpatti, ia O. S. No. 51 of 
1925. i 


f Judgment. - The plaintiffs as represent- 


ing the villagers: of Kalingapatti brought 
asuit for a declaration that the plaint 
property Survey No. 225 measuring 96 cents 
and Survey No. 1690 measuring 3. 83 acres 
have been set. apart for commuyal pur- 
poses from time immemorjal and that the 
Secretary of State (the 3rd defendant) 
had no right to assign portions of the above 
survey numbers to;defendants Nos. 1 and 2, 


~ These two survey numbers are both Te- ` 


‘gistered as cattle-stand in the re-settle- 
ment registers. Both the courts found,‘as 
a matter of fact, that Survey . No. 225 is 
not being used for this purpose but is . 
used for other purposes and that-of the 3 
aeres .83 Gents of: which Survey..No. -1690 


‘consists, only portions:are used aS-cattle. . 
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stand “and that 59 cents assigned: in. that 
number are not being so used. The suit 
was dismissed in the trial Court and. the 
decree was confirmed . in, the lower Ap- 
pellate Court. Against. this; the plaintiffs 
have preferred this second appeal. . i 

The registration of the land as cattle 
stand in the settlement registers doesnot 
imply any grant: see decisions in S. A. No. 
1656 of 1928 and 8. A. No. 692 of 1926 of 
this ‘Court. In the former case, Wallace, J., 
held that “the mere registry of land ina 
-village as a particular kind of poramboke 
creates no vested right in the villagers to 
hold it.as against Government” and in 
S. A. No. 692 of 1926 he held that the mere 
eentry of the field as grazing ground 
-poramboke in the settlement registers 
which is. what the lower Appellate Court 
relies upon is of course no proof of any 
‘dedication. It is not argued before me 

that any.grant or dedication has , been 
. proved inthe present case, but it issaid 
-that once it has been registered as cattlé- 
.. tand, Government can only transfer it 
| provided they do not prejudice the rights 
-of the villagers by diminishing the cattle- 
‘stand ground beyond what is required 
and that there. is no finding that the 
land: left was sufficient for the use of 
cattle by thé villagers. This argument was 
also raised in S, A. No. 692 of 1926. Wallace, 
-J, there remarks: `. 
|” “It is urged thatthe only prin:iple which ought 
to guide Collectors in consenting toa reduction of 
-the area of grazing ground porambake is the con- 
“sideration of whether the extent left still suffices 
for the village needs; that is generally so and has 
been recognised -as a correct principle by ‘various 
Board's proceedings and Government orders. See 
Es. JX. But that principle is not embodied in the 
Board's Standing Orders as a sine qua non nor is’ it 
the ‘only principle to be considered. For example, 
. another principle is also set out in the G. O's (to) 
the general needs of the whole village. Another prin- 
“ciple, one may ‘perhaps add, might be the- neces- 
sity for raising public revenue, or the advisability 
of restoring the loss of revenue which Government 
has suffered by the decision in 1873 to transfer from 
patta land to poramboke All these requirements 
have to ‘be considered broadly by the Collector in 
a case likethe present. It might be for example 
that the questionthat the Collector has to decide 
is whether existing grazing ground should not, to 
the advantage of the whole village, beconverted into 
tank bed or into house site, even though thereby 
the need for grazing ground is unduly curtailed. 
The revenue officials must be 
judgment in such matters and their judgment 
cannot be questioned by the Civil Court. We see 


the undesirable result of the Oivil Courts’ interferen- ` 


ce in the present case " 


` Collector ‘of -Godavari District v. Pedda : 


Rangiah (1) which is quoted forthe ap- 
pellants appears. to be against them: Jt 
GAM LT 440, = 


RUDRAPPA NAYAK 2, D.SAN. 


‘the dismissal. of the is. de 
-which was’ by a single Judge; Venkatas- 


„ing the ‘p.in¢iple ihat Courls 


-Teconcilable with the discretion of 


left to their owo | 


e zk 
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was there held,- that according to the 
common law of the country the control 
of the grama natham vests in the Revenue 


-authorities and they are at liberty to grant 


portions of it at their discretion to persons 
who apply for it. In that case the plaintiff 
sued the Collector on behalf of the Secretary 
of State to have the grant set aside and 
for a declaration that the plaintiff and 
others were entitled to use the land asa 
standing place for the village cattle and for 
common village purposes and that the Col- 
lector had no right to make any grant of the 


- land. The other case quoted Ramaswamt 


Iyer v. Secretary of State for India (2), 
so far as the point decided there is con- 
cerned, does not help the appellants, There 
the land was described in the settlement reg- 
ister as Mandai poramboke but the Govern- 
ment subsequently transferred it to Natham 
poramhboke and the suit plot was allotted 
by the Government as house sites and grant- 
ed to certa’n residents of the village, In 
that case it was not preved that the re~ 
maining area was not sufficient having 
regard to the needs of the community.-It 
was held that the plaintiffs’ customary 
tight was not an absolute one and -the 
court could restrict the user to the remain- 
ing portions of the land. The résilt-was 
suit... This. decision 


ubba Ra6,J., is however, relied on as indicat- 
can decide 
what is the reasonable amount of land to 
be left for the purpose required. This is 
an obiter dictum and with great respect, I 
am unable to see how such a principle Pea 
the 
matter. The Privy 
in that connection, 


Government in the 
Council case quoted 


. Bholanath Nundi v. Midnapore Zamindari 


Co, (3), was not a case wherein Govern- 
ment was concerned, the plaintiffs, þeing 
resident cultivators of the village belong- 
ing tothe defendants, the proprietors of 
an indigo concern, claimed a right of free 
pasturage over the waste lands of the 


_village. With respect, I prefer to follow 


the opinion of Wallace, J., in Second Appeal 


_No. 692 of 1926 and I am bound to doso 


as the case before him was decided on the 
actual, point. In the result. the second 
appeal fails and is dismissed with ccsts 
(one set). : ee 

N. KA. Appeal dismissed. 

(2) 129 Ind. Ces 639; 59 MLA x44; (1930) MW 
N 515, 32 L W 978; Ind. Rul (1931) Mad. 294; A I 
R1931 Mad. 213, S D : 

(3 3: 0505; 3LI A 75; 14 ML J 152;80W N 
425; 8 Sar. P O J 611 (P Q). h 


2) 


| LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 1238 
< of 1931. 
December 1, 1932, 
- BRIDE, J. 
TOTA RAM—JUDGMENT-DEBTOR—- 
. APPELLANT - 


VETSUS 
ISMAIL HASSAN AND OTHERS— 
DEcREE-HOLDERS—RESPONDENTS, 
- Civil Procedure Code (Act V of 1908), O. XLI, 
5, 22~Appeal withdrawn— Subsequent c oss-objection 
:to ,appeal filed by opponént—Maintainability—Res 
judicata. 

Where. by an oversight the Counsel of an appel- 
‘lant drafted the appeal memorandum asif he were 
‘retained by the.opposite party and on discovering 
-the fact withdrew the appeal: 

_ Held, that the withdrawal did not in any way 
operate as a bar to his preferring a cross-objection 
“to an appeal preferred by the opposite party. There 
was no 7e8 judicata. Ramji Das v. Ajodhia Prasad 
(1), Parbhu Dayal v. Murli Dhar (2), distin- 
_ guished. : i 

the 


_ Miscellaneous Second Appeal from 
‘ordér of the District Judge, Karnal, dated 
the 22nd May, 1931, reversing that of 
the Subordinate Judge, Second Class, 
. Panipat, dated the 20th January, 1931. 

Mr. Shamair Chand, forthe Appellant. 
Shambhu Lal Puri, for the Respond- 
ents, 


Judgment. One Ibrahim had obtained 
‘a decree against Tota Ram restraining 
“the latter from interfering with a plot 
‘P. Q. R. S. Subsequently he presented an 
application alleging that encroachment had 
‘been made by Tota Ram cn the plot. 
: The lower Court found that the applicaticn 
‘was within time so far as encroachment 
‘on a portion A B C D was concerned 
but was time-barred with regard to the 
‘portion E F G: Theapplication was accord- 
ingly dismissed as regards ihe latter 
` portion and was allowed in respect of the 
former. Both parties preferred appeals, but 
‘by oversight Counsel for Ibrahim drafted 
the grounds of appeal as though he had 
“been retained by the opposite party. ‘The 
_only ground taken up in the memorandum 
of appeal was that the application was time- 
barred and -should have been dismissed 
‘an toto. This mistake was discovered sub- 
sequently. Ihe appeal was withdrawn and 
“was dismissed on the 8th of Apil, 1931. 
‘Thereafter Ibrahim filed crcss-objections 
under O XLI, r. 22, Civil Procedure Code, 
.in the cross eppeal filed by Tota Ram, 
These cross-objections were admittedly with- 
_in time and were eventually accepted on 
-the 22nd May, 1931. From this decision 
the present appeal has been preferred. 
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The main contention of the fearned 
Counsel for t'e appellant is that the appeal 
of Ibrahim having been dismissed on the 
8th April, 1931, his cross-objections could 
not be entertained. He has cited Ramji 
Das v. Ajodhia Prasad (1) and Parbhu 
Dayal v. Murli Dhar 78 Ind. Cas. 677 (2) 
in support of the contention. But these 
authorities are distinguishable. In the 
first case the appeal had been dismissed 
on merits and the same points were raised 
-in ercss-objections. In thesecon@ case the 
-appeal had been withdrawn but the cross- 
objections were based on the same grounds 
on which the appeal was based. In the 
present case, as pointed out already, the 
appeal on behalf of Ibrahim was drafted 
erroneously on the ground of limitation. 
Even if it be held that as a result of 
the dismissal of the appeal the question 
of limitation was decided against Ibrahim 
this could not in any way be a bar to the 
cross-objections subsequently filed on his 
behalf which were based entirely on differ- 
ent grounds. The authorities relied on by 
‘the learned Counsel proceeded really onthe 
-principle cf res judicata as was pointed 
out in Bharey Akhey Ram v. Basant Lal 
(3) and Abdul Rahim v. Raghbir Chand 
(4). In the present instance the dismissal 
of the appeal filed on behalf of Ibrahim 
could not operate as res judicata so far as 
the grounds 1aised in the crcss.objections 
weie concerned. Consequently there was, 
inmy opinion, no legal bar to the entertain- 
ment of the cross-objections in the circumst- 
ances of this case 

I dismiss the appeal with costs. 


A. Appeal dismis ed. 
(1) 25 A 628. 

(2) 78 Ind, Cas. 677; A I R 1924 All. 867; 22 
AL J 365; 10 O &A LR 528; Lk 5 A 298 


Civ. 

(3) 80 Ind. Cas 106; A I R 1924 All BO; £2 
A LJ 823; 46 A 894; LR 5 A 605 Civ, 

(4) 112 Ind. Cas 689; AIR 1929 Lah. 161. 





MADRAS HIGH COURT. 
Appeal against Order No. 468 of 1931. 
December 9, 1932. 
PakENHAM WALSH, J. 
ISIDORE FERNANDO—Ptiarntirs— 
APPELLANT 
versus 
THOMMAI ANTONI MICHARL 
FERNANDO—DerenDant— RESPONDENT, 
Civil Procedure Code (Act V of 1905), s 18 (bi— 
Ceylon Ordinance (JI of 1889), 8 7, Chap 62— 
Decree of Ceylon Court under summary proeedure— 
Suit in British India on such decree—Maintainability 
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—‘Decrge on the merits, meaning of—Suit on foreign 
judg nent—Necessity of judgment 
A decree under the summary procedure of the Court 


of Ceylon as distinguished from aner parte decree 


under the regular procedure is not one on thejmerits, 
within the meaning of s. 13, Civil Procedure Code. [p. 
23, col. 21 5 a 

A suit ona foreign judgment cannot be maintained 
under s. 13, Civil Procedure Gode, unless there isa 
‘judgment’ and no judgment is contemplated in an 
ex parte summary procedure under 8. 7V4 and form 
19 of the Ceylon Ordinance IT of 1289. [p 23, col. 2:] 

(Case law discussed) © i i 

Where a suit is laid ona foreign judgment, if the 


‘judgment does not satisfy the conditions ofs 13 (b), 


it must be dismissed. It cannot be tried on the 
merits. Arunachalam Chettiar v. Muhammad Salihu 


.Marakayar (13), referred to. [p. 27, col. 1.] 


Appeal against an order of the Court of 
the Subordinate Judge, Tuticorin, dated 


‘16th September, 1931, and made in A. 8. 


. No. 153 of 1930, preferred against the decree 
.of. the Court of the District Munsif, Sri- 
_vaikuntam, dated the 24th October, 1930, and 


passed in O. S. No. 529 of 1929, 
Judgment. —The plaintifi-appellant in 
this case instituted a suit against the de- 


.fendant-respondent as the assignee of a 


foreign judgment passed by the District 


-Court of Colombo on a promissory note for 


.& sum of Rs. 1,300 with interest. 


The suit 


_in Ceylon was filed under the Summary pro- 


cedure, Chap. III of the Ceylon Ordinance, 
No.. II of 1889, The defendant did not ap- 
pear to obtain leave to defend that suit in 


‘time, and so an ex parte decree was passed. 


He then appeared, asked for the matter to 


: be re-opened and for leave, to defend the 


«Bui. 


_ The court noted ds follows: 
“Defence unsatisfactory Leave to defend will be 
granted on defendant giving security in Rs. 1,300 


-oa or before 12th January, 1925" 


Hi 


The security was not'furnished and on 14th 
January, 1925, the entry wes — 

“Mr, Sivaprakasam moves for julgment. 
lowed. Decree entered,” 


Execution was taken out and notice served 
on the defendant. The plaintiff then as- 


Al- 


. signed his decree to the present plaintiff- 


appellant, who instituted the suit under 
s, 13; Civil Procedure Code on the foreign 
judgment. Defendant was then living in 
Tuticorin. The first issue was, ‘‘ Whether 
the foreign decree relied upon in the plaint 
is "not a decree on the merits? If not, is 
the suit maintainable?” The trial Court 
found the issue in favour of the plaintiff 
and gave a decree as prayed for with costs. 
But the lower Appellate Court held the 
issue in favour of the defendant and re- 
manded the suit for fresh disposal on the 


_ merits. Against this decree the present ap- 


- peal has been filed. 
‘. “The precise point taken in the present 


appeal is whether a decree under the sum- 


‘FERNANDO V: FERNANDO. “ 
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mary procedure of the Court of Ceylon as 
distinguished from an ex parte decree under 
the regular procedure is one on the merits, 
‘and ib appears to be barren of authority. 
‘Mahomed Kasim & Co. v. Seent Pakir (1), is 
a casein which the Full Bench overruled 
the decision in Janoothassan Sait v. Maho- 
med Ohuthw (2),,in which a decree under 
the summary procedure had been held to be 
an ex parte decree on the merits. If we 
take the actual words of reference to the 
Full Bench in Mahomed Kasim & Co. v. 
Seeni Pakir (1): : eon 


“Does a suit lie in this country on a foreign-judg~ 
ment given on default of appearance of the- defend- 
ant on the plaint allegations without any trial or 
evidence?” , ean 
then the answer to that question “by ‘the 
Full Bench would settle the matter against 
the appellant. But the argument. is raised 
that the distinction between ‘summary pro- 
cedure and regular procedure was not con- 
sidered in that-case which related to a 
decree under the regular: procedure.. I 
shall, therefore, set forth in some detail: the 
arguments raised by the learned Advocate 


-for the appellant. 


Section 7 of the Ordinance, Il of 1889, 
Ceylon, runs as follows :— f 
“The procedure of an action may be either regular 


.or summary. a 


Illustration. ; i 

Tn actions of which the procedure is regular, the 
person against whom the application is made is 
called upon to formally state his answer to the case 
which is alleged against him in the application before 
any question of fact is entertained by the court, 
or its discretion thereon is in any decree exercised. 

In actions of which the procedure is.s1mmary, the 
applicant simultaneously with preferring nis appli- 
cation ‘supports with proper evidence .the statement 
of fact madetherein; and if the court in its discretion 
considers that a prima facie case is thus made out :— 

(a) Wither the order sought is immediately passed 
against the defendant before he bas been afforded 
an opportunity of opposing it, but subject to the 
expressed qualification that it will only take effect in 
the event of his not showing any good cause against 
itona day appointed therein for the purpose. 

(b) Or aday is appointed by the court: for enter- 
taining the matter of the application on the evidence 
furnished and noticeis given to the defendant that 


-he will be heard in opposition to it om that day if 


he thinks proper to come before the court for that 

purpose.” - | : an i 
Section 703 of the -Ordinance makes a 

summary procedure applicable to promis- 


` sory notes and prescribes a form of sum- 


mons Form No. 19, wheréas the form of 
summons for regular procedure is Form 


“No. 16. Sections 704, 705, 706 and 707 deal 


with summary procedure. Section 85 deals 
with the default of the defendant to appear 
(1) 100 Ind Cas 555; 20 M 261, 52 M'L J 240; 25 L 
W 207; A IR 1927 Mad 265 (F B). nee 
(2) R” Ind Cas 4?5; 47 M 877; 47 ML J 356; 20 LW 
$77, ALR 1925 Mad, 155. A 
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in weuit. At this point may be noted two 
differences between the Ceylon procedure 
and that under our Oivil Procedure Code. 
The first is that, so far as I can see, verifi- 
cation of the plaint required here under 
©. VI, r. 15, Civil Procedure Code, is not 
xequired in Ceylon where under s. 46, every 
plaint presented by a proctor on behalf of 
a plaintiff shall be subscribed by such 
‘proctor, and there is no further requisite, 
ut if the plaintiff signs it himself, the signa- 
ture must be verified by an officer of the 
« court (s. 46). Í : 

- The second differenceis that both under 
‘the summary procedure and the regular 

procedure, if the defendant is absent the 

court. grants a decree without taking any 
further “evidence, and in P. L. S. Firm, 

„Colombo v. Sulaiman (3), Odgers and .Wal- 
Jace, JJ., held, dealing with the case of 
regular procedure under s. 85, that the court 

chad no option but to do so. 

Looking at the illustrations in s. 7 one 
other point may be mentioned under the 
summary procedure that there must be an 

affidavit as well asthe plaint. In P. L.S. 
Firm, Colombo v. Sulaiman (3), Odgers, J., 

noted that there was no explanation how 
‘there came to be an affidavit in that case 

which was one under the regular procedure. 

He was not prepared to 1ely on the affidavit 
_to make the decree one on the merits. He 

says: | 
4 Taaie pcss ble explanation is that this suit 
, though begun as a regular suit—and we know that 
„all the defendants except two originally appeared 
- and, filed-answer—was, after the dismissal of the suit 

‘against them, converted into a summary sult and it 
: will be remembered that in summary suits an-afidavit 
> ig required ” ; | ; 

- Although it was argued before me that 
“a regular suit cannot be turned into- a sum- 
; mary suit, it has to be remarked that on 
: the copy.of Ex. A the plaint in the Ceylon 
+-Gourt, it is noted that the suit was instituted 
“asa regular suit. There is no indication 
, how it came to bė turned into a summary 
` puit, and possibly the entry “regular” is a 

-a mistake. . 


‘-"'Noting these points I proceed with the 


_ arguments of the appellant. Under s..7 of 
_ the Ordinance, when the application is made 
. by the plaintiff he is to support “with 
- proper evidence the statement of fact there- 


“in” (vide illustration to s. 7). This appears - 


simply to mean an affidavit and the docu- 
; ment (s. 705); and if the court in its discre- 


. tion-considers that a prima facie case is thus 


| made out:— | 


+ (3) 193 Ind Cas $79; 30 L W 319.at p 34:57 ML 
3459; A IR 1930 Mad 149; Ind Rul (193 >) Mad 515. 
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- strict 
from exercising any discretion on this 
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(a) Wither the order sought is immediately passed 
against the defendant before he has been affurded an 
opportunity of opposing it, but subject to the expres- 


-sed qualification that it will only take effect in the 


event of his not showing any good ‘cause against it 


.on a day appointed therein for the purpose 


(b) Or a day appointed by the court for entertain- 
ing the matter of the application on the évidence 
furnished, and notice is given tothe defendant that 
he will be heard in opposition toit on the day if 
he thinks proper to come before the court for that 
purpose.” : I3 
It is pointed out that the court in a regular 


‘procedure has, under the first illustration, 


no discretion as to the course to be*pursued, - 
but in summary suits it has an alternative 


procedure. I find it somewhat difficult to 


be- sure of the exact meaning of the first 
illustration. f 


Dealing with summary procedure under, ~- 


s. 705 ofthe Ordinance the plaintiff is 


“Teguired, on presenting the plaint to pro- 


duce tothe court the instrument on which . 
he sues, and he must make affidavit that 
the sum which-he claimsis justly due to 
him fromthe defendant thereon. If the 
instrument appears tothe court to be prop- 


-erly stamped, and not to be open tosus- 


picion by reason of any alteration or erasure 
or other matter ontheface of it, and not 
to be barred by prescription, the court may, 


in its- discretion, make an order for the: 
‘service on the defendant of the summons 


above mentioned.” - : 


- - The first part of the illustration to s. 7 


of the Ordinance which deals with regular 
procedure cannot surely mean -that the 
court must issue summons ‘even though the 
document is not properly -stamped, or the 
claim is barred prima facie-by limitation. 
illustration which in, its 
terms would forbid the court 
matter seems to be too wide if read. in 
this sense. Consequently, I find it some- 
what difficult to be certain of thé precise 


-degree of distinction between the discre- 


tion in regular procedure- and in, sum- 
mary procedure in scrutinizing the plaint. 


The learned Advocate for ihe appellant 
Mr. Patanajali Sastri, said that it can any- 
low ‘be gathered that, the court has- to 
apply its mind more precisely before issu- 
ing summons in the summary procedure 
than in the regular procedure and that 
must, I think, be admitted. There must 
be an affidavit filéd, along with the plaint 
and the documents relied on which presum- 
ably constitute “proper evidence”. ` 

For the respondent emphasis is laid on 
the difference between Forms. Nos. 16 and 
19. Form No. 16says: . | . E 


sree 


1938 


““Thattia default of:/appearance the action will 
be proceeded with ‘and heard and. determined in 
your absence.” 

In Form No. 19 for. summary ‘prdeedure 

it is said: 

“In default whereof ‘the plaintiff” will be en- 

titled at any time after, expiration .....days to obtain 

- & decree......... 

Against this itis argued that.inP. L. S. 
` Firm, Colombo. v.. Sulaiman (3) speaking 
‘about the difference of these summons 
. Wallace, J , said:that: 

“the form of the- decree nisi. No 22 affords no hint 
thatthe merits of the matter in. issue.in the suit 

. have been considered”. 

The argument “which was there sought to 
| be advanced was that the words 

“in default of your so appearing the action will 
be proceeded with and heard in yourabsence” 
in Form No. 16 pointed to an adjudica- 
tion on ‘the merits, but Wallace, J., held 
that. 

_ “the decision remains a decision for default of 
appearance and not on. the merits.” 

So although it-was there sought to be 

argued that while Form No. 19 - referred 


_to a decree not on the merits, and 
Form No.- 16 referred to one on 
the merits- it was held that the 


decision under ss. 85, 704 and 705 was not 
onthe merits. Here the reverse argument 
. is sought to be raised, and- itis argued 
that though the form of summons No. 19 
. appears to ‘refèr toan ex parte decree, not 
to one en the merits, that form must be 


, Tead ‘with the actual procedure prescribed. _ 


“in the Ordinance (vide remarks of Wallace, 
_J., at page 356*). 
very, strongly argued for the respondent 


, that” to accept. the argument for the appel-. 
_ lant involves that ihe court decides „the. 


` suit before any notice has: been issued to 
“the deferidant, again it is strongly argued 
that as observed” by Wallace in- P. L. S. 
Firm Colombo v. Sulaiman (3) : 


“When the::court has taken ae. and decidcs . 


. on evidence it must wrilea judgment 
(Vide ss.. 
‘Bays: ` 


the case the points ‘for determination, 
_ ion thereon; and the reasons for such decision.” 
No, doubt while there is no judgment 
-in this case the want of a judgment was 
taken into account in that- case- to prove 
that the decision was notone on merits 
“in a suit under the regular procedure. 
- But the argument’ seems to bë equally 
‘applicable to a cases under the summary 
`~ procedure. At this point I may notice-an 
argument for the respondent which 
dees not appear to have’ been ‘Taised in 


*Page of 30 L Wi, Ee “ee 








-from the absence ofa judgment, is 


On the other hand ib is- 


-184 and 189) and’ that 8. “187. 
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“any of the previous cases, namely.that s. 13, 
-Civil Procedure Code, speaks ofa “j judg- 
-ment” and s. 2 (9) defines a IEn as 
“the statement given by the Judge of the 


grounds ofa decree or order. It is not 


-possible to knowin all the cases referred to 
‘whether there was a judgmentor not ‘and 
‘the -words-decree and judgment seem” to 


have-been loosely used in those cases but 


. Janoothasan Sait v. Mahomed Ohuthu (2) 


was certainly a- decree on a summary 


-procedure and the argument does -not.ap- 


pear to have been raised there. On-the other 
hand it is equally true that the argument rais- 


- ed before me, which seeks to show that an ex 


parte decree in a’ summary suit .stands 


-on a higher level than one under the regular 
procedure, was not raised either in Janoo- 
-thasan Sait v. Mahomed Ohuthu (2) or in. 
-any other case, 
“Sastri admits that the conclusion reached: in 


although Mr. Patanjali 
Janoothan Sait v. Mahomed Ohuthu (2) could ` 
have been reached by this short cut which 
was-not thought. of. In fact it was assum . 

edin all these trials that if an ex parte 


-decree in the regular procedure under 


s. 704 was not one on the merits, a fortiori, 


-one under the summary procedure was. not 
- 80. 


To return then to the argument grown 
the, 
order given by the Ceylon District Court a 
judgment? ‘ 
I feel no-doubt that it is not a’ judgment, 


-The entry dated 14th January, ‘1929, . 


simply as follows: —“Mr. Siva prakhea: 
moves for “judgment.: Allowed. Decree 
entered’ and it certainly -appeats from the . 


- whole scheme of the Code and the words; 
- especially of s. 704 and Form. No. 19, that - 
‘no judgment - 


is contemplated -in ‘an “ex 
parte summary procedure for even. ifian 


- ex parte regular procedure, there is no judg- 
ment-as isseen from the remarks'in Burn 


v. Keymer, 20 Ind. Cas. 971 (4) -and P. L. 


i - S: Firm, Colombo v. Sulaiman G} quoted 
. “the judgment shall contain a concise statement of _ : 
the decis- . 


above. - 
It was argued for the appéllant - ‘that 
“judgment” and “decree” mean the same 


thing,-and that the words have been , in- 


- differently used in judgments. of this court 


discussing such cases but it seems to me 
that while under the Ceylon Code it may be 
quite possible and proper to give an ex 
parte decree both in summary procedure 


‘and regular procedure without any judgq 
‘ment,. this willnot be of any avail against 


the express words of s. 13 of the Civil 
Procedure Code which requires “a, judg- 
(4) 20 Ind Gas 971;.7 LB R 56; 6 Bur E160. . 
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Ment”. In fact itmay very wellbe that 
the-reason for requiring a judgment. and 


not merely a decree is that such a judg-. 


‘ment willbe of assistance in enabling the 

-court to gather whether s. 13 (b), Civil 

Procedure Code, applies, and whether there 

has been a decision onthe merits of the 

case or not. In any cassIam bound by 

me. clear words of the Civil Procedure 
ode. 

I shall now deal briefly with some of 
the cases referred to. As I said if we 
“regard thedecision by the Full .Bench in 
„Mahomed Kasim & Co. v. Seeni Pakir (1) in 
vthe terms of the reference, the decision is 
“clearly against -the appellant. But if a 
‘distinction is to be drawn between a dec- 
ree in a summary and in a regular suit, there 
-is -practically no authority since Janoo- 
“thasan Sait. v. Mahomed Ohuthu (2), which 
„referred to a summary suit, has been 
generally overruled by the Full Bench 
‘case. Burn v. Keymer (4), the decision 
of a Single Judge, quoted for the appellant 
must be held to have been overruled by Abdul 
Rahiman v. Mahomed Ali Rowther (5). 
‘English cases are of very- little use 
‘because as pointed out by Venkatasubba 
Rao, J., in Mahomed Kasim & Co. v. Seeni 


_Pakir (1), Indian Law is more stringent | 


‘than the: English Law and is. governed 
. strictly by s. 73 (b), Civil, Precedure Code, 
1908. I donot think we can get much as- 
_ sistance from the general remarks in Jones 
`v. Stone (6). 
cases went much further in basing actions 
-on foreign judgments. Therule “that the 
-decision must have been on the merits is 
comparatively modern. G. S. C. Cole v. 
C. A. . Harper (1) is , clearly distin- 
. guishable. Except Burn v. Keymer (4) which, 
as I pointed out, must be held to 
. have been overruled by Abdul Rahiman v. 
Mahomed Ali Rowther (9), there is the only 
„one decision whichcan be quoted for the 
appellant, Ishri Prasad v. Sri Ram (8). 
Even that judgment had considered a 
registered document in coming to the con- 
clusion of the genuineness of the plaintiff's 
claim. In Viswanatham| Reddiv. Keymer 
(9) reported in Keymer v. Viswanatham 


so 116 Ind Gas 485; 6 R 552; A I R 1928 Rang - 


> a) (1824) A O 122 at p 124; 63 L J P O 68; 6 R 437; 
7oLT1 
(7) sD Ind “Oas 780; 41 A521; 17 ALJ 501. 
(8) .05 Ind Cas 186; 50 A 270; 25 AL J887;AIR 
~ 1927. All 510 
_ (9) 27 Tad Oas 335; 39 M95 abp 99,27 ML JEN. 
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In fact at one time English - 
‘on technicalities. 


. ment). 
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Reddi (10) it washeld that whan the de- 
fendant refused to answer interrogatories 
which the plaintiff was allowed to exhibit 
callingon the defendant to speak as to 
some ofthe material mattersin dispute and 
the defence was thereupon ordered to be 
struck out and the defendant tobe placed 
in the same position as if he had not 
defended and judgment was entered for 
the plaintiff, this was not a decision onthe 
merits of the case within the meaning of s. 
13 (b), Civil Procedure Code. 

lt has been argued for the réspondent in 
this case that the failure of the defendant 
to give necessary security and consequent- 
ly his written statement not being taken 
into account and his not being allowed to 


-defend the case, brings the case, under 


this aspect, within the ambit of the decision 
in Keymer v. Viswanatham Reddi (10). But 
it has been pointed out. I think correctly, 
by Mr. Patanjali Sastri for the appellant 
that there is a clear distinction between a 
defence, which the party has the right to 
make— being struck off, and permission to 
defend—being a thing "which he gets by 

special leave “of the court - being reftiaed 
owing to his having failed to furnish Se- 
curity. 

I agree therefore that this case cannot be 
said to be directly covered by. the decision 
of the Privy Council in Keymer v. Viswa- 
natham Reddi (10) but it is indisputable, 
that the Privy Courcil based its: decision in 
that case on very general grounds and ‘not 
‘It was there pointed out 
that the defendant had denied several al- 


` legations made by the plaintiff, but there 


was no single matter considered and ad- 
judicated at all, and it appeared to their 
Lordships that 

“no such cecision as that can be regarded as a 
decision givenon the merits of the case within the 
meaning of s. 13 (b), Civil Procedure Code” 

Herethe defendant put in a statement 
denying the -truth of several of plaintiff's 
allegations, and had in support of it an 
affidavit, and, ` as stated by the learned 
Subordinate Ji udge r.ot one of those matters 
was ever considered. (Vide paras. 9 and 
13 of the lower Appellate Court's judg- 
In fact the appellant is bound on 
his own argument to maintain that tha 
Judge had not, and could not have consi- 
dered any of` “those matters ab that staga 
because the argument is based on the fact 
that his decision was reached on the pre- 

(10) 38 Ind Cas 6&3; 10M 112; 15 A LJ 92; 21ML 
T 78; 32 ML 3 35; 5 Ls W 342; 19 Bom. L. R. 206; 21 
OW N 358; 250 LJ 233; 10 Bur LT 175; 441-4 6 
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sentation’ of the plaint, and before any 
‘notice at all was given to the defendant. 
“Muhammad Moideen v. Chinthamani 
‘Chettyar (11) was a case of a decree on 
consent which acts as estoppel. Oppenheim 


‘& Co. v. Mahomed Haneef (12), has been. 


dealt with in Mahomed Kasim & Co. v. 
Seeni Pakir. (1) and has not much bearing 
on the present application, The Full Bench 
case was followed in Arunchalam Chettiar 
v, Muhammad Salim Marakayar (13). : 
© Not a single decision has been quoted 
before me in which an ex parte decree ob- 
tained under the sumniary procedure has 
been held to be one on the merits, whereas 
an ex parte decree. obtained on the regular 
procedure under -s. 704 of the Ordinance, 
-has been held by the decision of the Full 
Bench to be not on the merits. Iam also 
impressed by the fact that the Privy Council 
in Keymer v. Viswanatham keddi (10) based 
their decizion on very broad grounds, and 
`I am also unable to detect any flaw in 
the argument, which has never apparently 
been raised before, that our Code dis- 
tinctly requires that “a judgment” and 
` nothing less is what is required by s. 13, 
Civil Procedure Code. There is no judg- 
ment in this case. í 

After a careful consideration of the very 
_ able arguments advanced on both sides, I 
consider that the learned Subordinate 
Judge is correct. The decree is confirmed 
and the appeal is dismissed with costs. 

[The Memorandum of objections filed by 
the respondent was subsquently heard on 
the 13th day of December, 1932, and the court 
‘delivered the following judgment on the 
gaid Memorandum of cross-objec:ions. | 

The order of remand mus} be set aside. 
The contention that the suit can be tried 
on the merits is opposed to Lhe ruling in 
Arunachalam Cheitiar v. Muhammad Salim 
Marakayar (13). The suit is laid on the 
foreign judgment and if the judgment does 


not satisfy the condition of s. 13 (b), it 


must be dismissed. : 
‘ The Memorandum `of cross-objections is 
‘allowed with costs and the suit will stand 
dismissed with costs, - : : 
N. K.-A: Appeal dismissed, 
` Cross-objection allowed. 


+ , (11)120Ind Cas 751; 52M 503; 29 L W575: 11929) 
M WN 353: AL R 1929 Mad 469; 56 M LJ 547; Ind 
` "Rul (1930) Mad 47. - 
~ (12) 74 Ind Cas 616;45 M496; 26 O W N 612; 16 L 
W 33: 31 MLT 291:4 UP LR (PO) 36;A1 R 1922 
P O 120: (1422) M W N 396: 43 ML J 422; 24 Bom 
L R 1245; 36 Ol, J 414-491 A 174(2 0). fi 

(18) 107 Ind Oas 810; 26L W 803; A IR 1928 Mad 
833, Mra oh Bes a KAT 
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MADRAS HIGH COURT. © 
Fecond Civil Appeals Nos. 59 and 157 
| of 1927. i 
February 14, 1933. 
CurGENVEN AND SUNDARAM OHETTY, JJ. 
SIVASUBRAMANIA THEVAR- 
DEFENDANT—ÅPPELLANT 
` versus 
DIWAN BAHADUR T. N.S. 
THEERTHAPATHI ZAMINDAR 
or SINGAMPATTI—PLAINTIFF 
— RESPONDENT. 


~ Contract—Lease of land by auction—Completicn of . 


contract on acceptance of highest bid—Oral lease, 
validity of—Unregistered auction list and muchilikka, 
effect of Omission to produce such documents— dd- 
missibility of secondary evidence~Tranafer of 110- 
‘perty Act IV of 1882 ,s 107—Evidence Act (I of 1812, 
s. 65 

~ An agricultural lease does not fall within s. 107, 


Transfer of Property Act, and therefore could be 


made either orally or in writing, though if in writing 
s8 17 of the Registration Act requires that it should 
be registered. [p. 22, col. 2] É 
With the object of leasing certain home farm lands 
within a zemindari for a term of seven years an 
auction washeld by the zemindar The defendant's 
bid was the highest and he paid the deposit that had 


.to te paid. The ‘plaintiff subsequently leased the 


land to others. In asuitfor ejectment the defendant 
alleged that there was a subsequent auction list and 
a muchilikka and as thes: were unregistered there was 
no valid leas: 

Held, ti) thata completed oral contract of lease 
resulted fromthe acceptance by the selling officer of 
the defendant’s bid Sheo Lall Bohra v. Sheik 
Mahomed (|), Chitiboby Adenna v. Garimala Jagga- 
rayadu (2 ,referred to. [ibid] .- 

iii thatas the plaintiff did not produce the auction 
list or muchilikka he could not be allowed to prove 
that the bargain between the parties was.reduced to 
writing in those documents. [p. 29, col. 1.] 

Under e. 65 of the Evidence Act, and upon general 
principles a party ought not to be allowed to defeat 


. his opponent by force of a document which he has in 


his possession and will not produce. [ibid.] 


Second Civil Appeals against the decree 
ofthe Gourt of the Subordinate Judge, 
Tinnevelly, in O. S. No.17 of 1925. 

Messrs. K. Rajah Ayyar and K. 
Venkateswara Iyer, for the-Appellant. 

The Advocate General and L. S. Veerara- 
ghava Iyer, for the Respondent. 


Judgment.—The suit out of which 
these appeals arise was brought by the 
zamindar of Singampatti and three ‘other 
plaintiffsin the following” circumstances. 
With the object of leasing certain 
homefarm lands within the zamindari for a 


-term of seven years (fasli 1331 to 1337), 


an auction was held in March 192],. the 
lease to goto the competitor who bid the 
highest.lease amount. The lst . defendant 
(hereafter to be called the.defendant) secur- 
edit for a sum of Rs. 9,000. Towards this 
amount he -deposited Rs. 500. on J4th 
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March, and. the balance was to-be paid in 
five yearly instalments of Rs. 1,500 and 
a final instalment of Rs. 1,000. By March 
1924, he had paid Rs. 6,500. The defendant 
was let-into- possession of the lands as from 
the Ist July, 1921, i. e. unders. 145 of 
the Criminal Procedure Code a 
Receiver was appointed to harvest the 
crops and realisethe sale proceeds. What 
had happened was that the zamindar, 
alleging a voluntary surrender ‘by the 
defendant in May; 1924, had leased the lands 
afresh to the-2nd to 4th plaintiffs. In view 

of the situation thus created, the zamindar, 
` and-his new tenants filed the present suit 
‘praying for either.a permanent injunction 
restraining the defendants from interfering 
with the plaintiffs’ possession or, if it should 
‘be found that the defendants were in Pos-: 
session, for delivery; and further for a 
‘declaration. that- the plaintiffs were enti- 
tled tothesumof Rs. 5,600 deposited in 
‘Court by the Receiver appointed in the 
possession proceedings. It was alleged in 
the plaint that the defendant's lease was 
‘only for one year. There were further 
allegations that the defendant, while in 
occupation of the land, had caused damage 
amounting to Rs. 4,000 to trees and to a 
tank, and ‘that, to compound for his liability 
lie had, as already stated, voluntarily 
‘surrendered the lease in May, 1924. It was 
added that he was underetood'to be setting 
‘up a seven years’ lease, and that even if 
true the lease was invalid, the document 
which purported tocreate it being unregis- 
tered. The defendant, in his written state- 
‘ment, traversed the allegations of fact in 
the plaint-and maintained that the lease was 
for seven years, and was valid. The fin- 
dings at the trial were in the first place 
-hatso far from the plaintiff succeeding in 
establishing a lease for ‘one year, there 
-was overwhelming evidence that it was 
false, and that, subject to the question of 
‘its validity, the lease was for a term of seven 
years. The allegations of damage and of 
consequent surrender were also discredited. 
Qn the question of thé validity of the 
lease, however, and the further question ‘of 
- the: effect of part performance, the learned 
‘Additional Subordinate- Judge found for 
the plaintiff, and accordingly decreed pos- 
session, This decision is attacked by the 
‘defendant in A. S. 59 of 1927. In A.S. 157 
-of 1927: the plaintiff claims the sum realised 
by. the Receiver, a question which will only 
arise ifthe decision of the trial Court upon 
the main point is confirmed. 

.-. Dealing then with A. 8. No. .59,. we. may 
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‘resulted in a valid lease. 


zemindar, 
written documents came into existence sub- 
sequently, he contends, they did not embody 
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note to kegin with that the wholé story of 
a year’s Tease, of the defendant's acts of 
‘waste and damage, and of a voluntary - 
surrender, has been here abandoned. We 
are now concerned only with the question 
whether the steps taken by auction and 
otherwise to let the property for seven years 
The law applica- 
ble to the case is clear: If the lease. had 
fallen within the Transfer of Property Act 
it could only have been made, as s. -107 
provides, by a registered instrument. But 
it was an agricultural lease, and such leases 


-are excluded bys. °117. It could therefore 


have been made either orally or in writing, 
though ifin writing s. 17 of the Registra- 
tion Act requires thatit should have been 
registered. Admittedly there isno register- 
ed lease or agreement to lease. For the 
lease to be valid, then; it must be found 
that it originated in an oral contract. 

The case for the appellant 


terminating with the 
acceptance ‘by the Dewan, on behalf of the 
of his bid of Rs. 9,000. If any 


the contract which was already completed. 
Per contra, the learned Advozate General 
for the respondent has endeavoured to show 
that there was an intention common to the 
parties that a lease deed should be’ executed, 
and that this intention was fulfilled. 

No attempt has been madeto dispute the 


„position that, if no proofis forthcoming that 
the. parties committed the lease to wti- 


ting, a completed’ oral contract of léase 
resulted from the acceptance by the selling 
officer of the defendant's bid. If authority’ 
be needed for this proposition, it is to be 
found in the Privy Council case Sheo Lall 
Bohra v. Sheik ‘Mahomed (1) where some 
lands were sold’ by Government, and 
their Lordships held that ‘in the sale the 
Government was exactly in the situation 
of an individual selling his property by 
auction; and when the property was knocked 
down, the relation of vendor and vendee 
existed between the. Government and 
thé highest bidder’. So far as the sale: of 
goods is concerned, ‘this principle has been 
embodied in s. 64 of Act III of 1930. A 
case-‘bearing’ some resemblance to the 
present one is Chitiboby Adenna v. Gari- 
malla: Jaggarayadu (2). The Vizianagaram 
Samasthanam sold ‘the occupancy rights 
in a jeroyttt land by auction to “the 
1 W R4 
i EH 29 Ind Cas 12; 22M L J 617. 


“is that such 
an oral contract is to be found in the 
-auction proceedings, © 


1938 |. 


defendants, and 
-a cowlee to the plaintif,- who:' sued 
in ejectment. It was heid that the 
defendants’ title was complete as soon as 
the land was knocked down, and the con- 
tention that it could only be completed by 
an.exchange of patta and muchilikka was’ 
repelled. © :. : 

The requirements of an oral lease being thus. 
satisfied, we have then to see whether what 
would otherwise stand as such a lease, has 
been replaced by some document -which 
may be cgnstrued, so far as its terms are’ 
concerned, -as a lease in .wriling and 


which.would therefore render oral proof cf. 


the terms ofthe lease inadmissible. under 
s. 91 of the Evidence Act, and would in its 


turn, being unregistered, fail to effect the- 


contract or to be admissible in evidence of 
it, under s. 49 of the Registration Act. 
The learned Advocate-General offers three’ 


such documenis, either alternativély or in. 
r ? x 


combination as fulfilling this requiremen:. 
_ They are (a) the auction list, (b) a muchilikka; 
which the defendant is said to have signed 
on the day after the auction, and (c) an 
agreement dated the 15th June, 1921, bit 
ae signed by the Dewan till the 29th 

uly. 
has been produced by the defendant 
(Ex. 21). There is even .some doubt 
whether document (b) came into existence 
at all; but assuming that it did, both it 
and the auction list have been withheld 
by the plaintiff and since no explanation 
has been offered in justification of this 
conduct, we can only conclude that they 
have been suppressed. because they would’ 
have fatally. exposed the. fa’sity of the 
case originally set.up. In their absence 
the. plaintiff has sought to establish their 
contents by secondary evidence, largely in 
the shape of admissions extracled from the. 
defendant. It seems to us in the highest 
degree improper that such a method .of. 
proof should be allowed. The. point has. 
not been fully argued, but we can find 
no justification for such a course in. s. 65 
of the Evidence Act, and upon general pin- 
ciples a party ought not to .be allowed to 
defeat his opponent by force of a document 
which he has in his possession and will 
not produce. ‘The learned Advocate- 
General-has sought to draw a. distinction 
between -the secondary evidence of the 
contents o£-a document and oral evidence 
to the effect that the bargain between the 
parties was committed to writing, and 
contends -that he. is entitled to use the 
latter kind of evidence and thatit is enough 


‘SIVASUBRAMANIA V. ZAMINDaR. OË sinGabamrtt. 
subsequently granted: 


Only the last of these documents, 


65° 


for .his purpose. Whatever may be the 
merits of this distinction, we. are ‚clear that 
that evidence is not enough for his pur- 
pose, and that unless we can cscertain 
with some .close approach to accuracy and: 


completeness what the two ‘missing docu-. j 


‘ments contain: we cannot safely conclude: 
` that either orboth together, amounts to a. 


lease deed. To take first the auction list, 
the defendant admits that he signed it.: 
In one place-he says that it contained all. 
the terms. to be found-.in Ex. 21, and that 
he signed no other document. Laler on 
he speaks of signinga muchilikka on the 
day after the auction, and that, he says, was. 
the. document in which all the terms of 
the lease were embodied. ‘I thought that 
that muchilikka was to be the sole record. 
of the lease’. From two of his witnesses, 


D. Ws. Nos. 3 and 4 was extracted the state-_ 
ment that the defendant signed a muchilikka : 


containing the terms of the lease.. We are. 7 


not prepared .to act upon these state-. 
ments, couched. as. they. are’ in the most 
general terms, in the circumstances of ithe 
case: It-is unnecessary to cite examples 


from the cas: law. upon the subject in ` 


illustration of the difficulty which courts 
have sometimes felt in deciding, often after 
finding it necessary to make a close 
scrutiny of its terms, whether a. given 


document, in the language’ of the..Privy: . 


Council in Subramanian v. Lutchaman (3) 
‘constitutes the bargain between the parties, 
or is merely ‘the record ‘of an already 
completed transaction’. 
necessary enough that the document should 
contain a complete recital of ‘the terms, 
which is the mest that: can be derived fom. 


‘the siatements of the witnesses. It may 


well be tha', if these documents. .. were 
examined, we should be led to the con- 
clusion that. the completion of the auction, 
and not they or one of them, marked the 
completion of the contract. .See forexample 
Narain Coomary v. Ramkrishna Dass (4) 
for an instance of this kind. The defend- 
ant is entitled to ask us to make every 


presumption in his favour, both because the ' 
-objection taken is 


a technical one not 
affecting ithe ‘substantial justice of the 
case, and in viewof the plaintiffs’ conduct 
in suppreesing these documents. Weattach 
no importance to the argument” that it is 
improbable that the parties should not have 
had a written instrument in contemplation, 


(3 71 Ind Oas 650; £O O 338: A 1 R'1923 PO50:.44 


M LJ 602; 52 M LT 184; 25 Bom L R 582:1 R686; 
2 Pur L J 26; 380 L J 41; 18 L W446; 1923) M W 
N 762; 28 OW N1;501A77(PR 0), ro 5 

(4)50 864, - ee ee $ 


It is not’: even ies 


30 
in” face of the defendant's assertion that 
the Dewan assured him that registration 
was unnecessary since he held the Zamin- 
dar’s power of attorney. We are accordingly 
unable {o find that the oral lease which was 
constituted iby the acceptance of the 
defendant's bid was embodied either in the 
auction list or in the muchilikka, — 

‘There remains the document, Ex. XXI, 
signed by the Dewan. This is styled an 
agreement, and opens with the recital “You 


have settled the fixed lease (or rent), at- 


Rs. 9,000”. It goes on to define some of 
the terms upon which the defendant is to 
hold the land. It maybe that, if internal 
evidence alone were in question, it could 
` be..read as a lease-deed. But: it was 


not signed by the Dewan until some four. 


and a half months had: elapsed since the 
auction, and by then the defendant had 


not only been for nearly a month in- 
possession of the land but had also made a- 


number of payments. (See Exs. 9 to 12) 
as lessee. Further, 
with above that the lease had already been 
constituted by ihe earlier 
leaves little or no room for the contention 
that this is the instrument which created 


it. 


We are accordingly unable to agree with - 


the lower Court that the Jease is invalid 


under s. 49 of the Registration Act because: 


it was a lease in writing. This finding 


is sufficient to. dispose of the case, and: 


the defendant has no need to resort to the 


doctrine of part performance, upon w 
We. 


some argument was addressed to us. 
allow Appeal No. 59 and dismiss the 
plaintiff's’ suit, 
Appeal No. 157 by the plaintiffs is dismissed 
with ‘costs of the -1st respondent. x 
- N. Kari. . Appeal No. 59 allowed: | 
Appeal No. 157 dismissed. 


i MADRAS HIGH COURT. 


Civil Revision Petition No 1090 ot 1932. - - 


January 1, 1933. 
| PAKENDAM Wash, J. 
RATHNAMMAL— PETITIONER 
; versus “`. ki 
SUNDARAM ACHARI AND OTHERS - 
RESPONDENTS. 


Civil -Procedure'Code (Act V of 1908), es. 47, 60—~. 


Decree against: assets—Execution . against property 
‘in the hands of party exonerated before trial, 
legality of. ` 


A suit was brought against defendants Nos. 1 to 6” 
deceased person” 


‘for value of paddy received by a 
whose assets were said to be in the hands of the 


RATHNAMMAL D. SUNDARM ADHARt. 


the argument dealt. 


documents. 


with -costs . throughout... 


uito 


defendants. Defendants Nos. 4-6 were exonerated 
before trial. A decree was passed againgt lst and 
2nd defendants. Deceased had by his will granted 
a life-interest in a certain property to his widow, 
2nd deféndant, with vested remainder to 4th 
defendant Afterthe decree 2nd defendant died and 
the plaintiffs sought to proceed in execution against 
this property which hid come into the possession of 
4th deféndunt on her death. The executing Court: 
held that the property in 4th defendant's hands was - 
iable: ` i 7 

Held, that as the 4th defendant had been exone- 
rated and she was not the legal representative of” 
?nd defendant the decree could not be executed 
against the property in her hands and the order was 
wrong. - - h 

There can be no decree simply fgainst the 
assets of a deceased person; a decree must always 
be for assets .in the hands of some person, Kalı- 
appan Servaikaran v. Varadarajulu (1), referred 
t - = 


o 5 si 
The rule of constructive res judicata in executicn 
proceedings has to be applied with great caution 


Petition under s. 115 of Act V of 1908 
and s. "107 of the Government of India Act, 
praying the High Court to revise the order: 
of the District Court of Madura dated the 
lst March, 1932, andmadeinA.S No. 180 of 
1931, preferred against the order of the’ 
Court of the District Munsif, Maduwa 
Town, dated the 20th July, 1931 and mede- 
in E. P. No. 203 of 1931, in 8. ©. S. No. 1709 
of 1921, Sub-Court, Madura. 


Judgment.—A suit S. ©. No. 1709 of 1921. 
on the file of the Sub-Judge, Madura, wis 
brought against defendants Nos, 1-6 for. 
the value of paddy received by one 
Ganapathi: Achari, deceased, whose assets’ 
were said to bein the hands of the defend- 
ants Defendants Nos. 4-6 were exonerated 
before trial. A decree was passed against, 
Ist and 2nd defendants. Deceased had: 
by his will granted a life-interest in the. 
property now sought to be proceeded against 
to his widow 2nd defendant with vested. 
remainder to 4th defendant. After the 
decreé 2nd defendant died and the plaint-. 
iffs sought to proceed in execution against 
this property which had come into the 
possession of 4th defendant on her death. ` 

The latter objected as she had been 
exonerated in the suit but both the lower 
Courts found that the property was liable. 
She files this revision petition. The view of 
thelower Courts with regard to the said prop- 
erty of the deceased in her hands being 
liable for the decree is, I consider, clearly 
wrong. 

She was exonerated before filing any 
written statement, by the plaintiffs them- 
selves, so that esloppel cannot be and is 
not pleaded against her in respect. of` 
anything that happened in the suit, There 


ins 
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can be np decree simply against the assets © 


of a deceased peison. Section 50, Civil 
Procedure Code talks of “judgment-debtor”. 
The recent judgment of Jackson, J.,. and 
myself in L.P. A. No. 290 of 1927 may be 
-referred:to, but it is too obvious to require 
elaboration that a decree must always be 
for assets in the handsofsome person: Vide 
Kaliappan Servaikaran y. Varadarajulu 
(i). It is no answer to say, as the learned 
District Judge does, that the object.of the 
decree was to fasten the liability for the 
debt on All the assets of the -dece sed 
debtor. That may have been the object 
of the suit, but the decree will not bind 
anyone but the judgment-debtors and their 
legal representatives. So also it is not 
true that 4th defendant when she was 
exonerated had no saleable intérest in the 
property. The learned Pleader for the 
respondents attempts to argue that because 
2nd defendant was in physical possession 
of the property. afer the testator's death 
she must be treated as having been in 
entire possession for the purpose of ‘the 
suit. No authority is quoted for such a 
sirange proposition. Its fallacy is clear if 
we consider what weuld have happened 
had she not died and had plaintiffs prc- 
ceeded to execute their decree against her. 
They- could only have sold her. life-interest 
in-the suit property; therefore, they cannot 
be in any better position after her. death. 


The cases quoted for the plaintiffs arenot 


in point. Angadi Mallappa v.Neelana Gowdra 
Kare Gowd (2), only decided that wherein 
a suit filed: by creditors of a deceased 
against his-heirs and against certain persons 
impleaded as being in possession of his 
asse(s’-those in possession colluded with 
the plaintifis in allowing a. decree to be 
passad, the decree was not binding on the 
real heirs. That has nothing in common 
with the present case, but a remark is 
relied ony “Where a decree is obtained 
without fraud or collusion agaist persons 
in. possession of the deceased debtor's estate 
it wille be binding on his heirs. This does 
not state that a part. legatee, remains 
anything but a part legateesimply because 
he is in actual possession. Gnanambal 
Ammal -v. Veerasami ‘Chetty (8), has also 
no application. In that case there was a 
genuine mistake of fact. There was no 
mistake of fact here. The plaintiffs knew 


the terms of the will and exactly what 
_ (1) 3 Ind. Cas, 737; 33 M75;6ML1T199;19M L 
1 


J 651. 
(2) 93 Ind. Cas. 625; 50 ML J 442; (1926) M W N 
174: 6 A IR 192 Mad. 487, 
(3) 81 Ind. Cas, 920; 29M L J 698, 


on 4th defendant, 


e ol 
2nd and 4th defendants respectively took 
under it as legatees, and in fact originally 
impleaded the 4th defendant but chose to 
exonerate her, Kasthuri- Ranga Iyer `v. 
Venkatarama Iyer (4), has also no applica- 
tion. Fourth defendant is not being proceed- 
ed against as the legal representative ‘of 
2nd defendant and she is not her legal 
representative. 

As the 4th defendant is, therefore, neither 
a judgment-debtor nora legal representa- 
tive of a judgment-debtor, and as the 
decree does not affect her, it is’ un- 
necessary to consider whether the plea 
of limitation which she took in the 
first court was rightly or wrongly decided’ 
against her. à 

The learned District Judge, however 
mentions at the end of his judgment that 
the non-contesting of. Execution Applica- 
tion No. 711 0f1928 by the petitioner made 
the matter res judicata. This point was 
not raised in the executing Court and con- 
structive res judicata in the matter of 
execution petitions has to be very cautiously 
applied. i 
.. Now the execution application in ques- 
tion was merely one to transfer the decree 
to the Melur District Munsif’s Court for 
execution. Assuming, purely for the sake 
of argument, that from the fact that transfer 
was ordered, we may presume proper service 

| nde the non-appearance 
against a petition to transfer a decree with 
which the 4th defendant had no connection 
can obviously not create any constructive 
res judicata that the property of the 
testator in her hands is- liable to be 
proceeded against. The simple answer ïs 
that she had no locus standi to oppose 
any such transfer application because she 
had been exonerated from the decree. 


` The last. argument addressed. for the 
plaintifs to me is that I should not 
interefere in revision where no substantial 
injustice has been done because the 
plaintiffs, who represent a temple, are 
morally entitled to the property. fs 

_ To allow a party against whom no pro- 
ceedings can be taken in execution to be 
proceeded against, merely because the 
plaintifis, knowing the exact rights of the’ 
party and of everyone concerned made a 
mistake in exonerating her in the suit.’ 
would be subversive of all ideas of lega 

procedure and cannot be permitted on 
any ground of alleged moral right of the’ 


temple to . the propérty. ‘The `` revision 
“(4 24 Ind. Cas, 280; (1914) M W N 354, 


; ase 

$3- è 
petition is, therefore, allowed with costs 
throughout and the execution application 
against, the 4th defendant must stand 
dismissed, 


| NSKA., ` Revision petition allowed. 


ALLAHABAD HIGH COURT. 
. Criminal Revision No. 612 of 1982.. 
: October 5, 1932. 
ae PULLAN, J. 
GURDIAL . AND oTHERS—APPLICANTS: 
i versus Ny 
. | EMPEROR—Obpposits PARTY. 

Civil, Procedure Code (Act V of 1908), 0. XXI, 
r. 24 (8\—Provisions, if mandatory— Date for return 
fixed in process—Subsequent attachment, legality of 
— Penal Code (Act, XLV of 1860), s. 424-—Refasal 
to return property—If an offence. ‘ 

Where a process has a date fixed for its return 
under O XXI;r 24 3',Civil Procedure Code, it 
cannot be. executed after that date and any person, 
whose property is attached after the date fixed for 
the return of the process may, when charged with, 
a criminal offence under s, 421, Penal Code, 
plead.that this property has never 
fully removed from his possession and that; there- 
fore, he can commit no offence by taking the props 
erty. in his own use Skeikh Nasir. v. Emperor 
(1) and Emperor v..Gopalasamy (2), relied on. . 

The -provisions of O. KAI, r. 24 are 

An offence of refusing to return property is not 
contemplated by.s 424, Penal Code. : 

Mr. .K.. D. Malaviya, for the Applicants. 

‘The Assistant Government Advceate, for 
the Crown. - E ma, 

Judgment.—This is an application inre- 
vision of an order of the Sessions Judge of 
Mainpuri, The four appellants are cultiva- 
tors whose crop was attached in execution 
of a decree and they have been prosecut- 
ed under s. 424, Penal Code, for removing that, 
crop from the possession of the shana. 
The main ground for’ revision of the order 
is that the warrant of attachment was re- 
turnable on 12th April, 1932, and the attach- 
ment was made on 15th April, 1932. The 
warrant, therefore, had no force cn the date 
on which the attachment was made, and 
itis: argued on behalf of the judgment-_ 
debtors that in those circumstances they. 
committed, no offence when they removed 
the crop from the possession of the: 
shahna on 18th April. The Sessions Judge- 
would not consider- the point because in his‘ 
opinion once the’ attachment had been- 
made and no application was made by- 
the. judgment-debtors to challenge its le- 
gally, they could -not lawfully remove the 
crop and they are therefore . guility of an 


. 


been law- ` 


GUrebtat v. iubticdk. 


mandatory, . 
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offence under s, 424; Indian Penal Code in 
that they dishonestly removed their own 
property. The provisions of O. XXI, r. 24 
are mandatory end cl. (3) as applied to this 
High Court runs: ; i : 
~ “to every such process a day shall be specified cn 
or before which it shall be executed and that day shall 
be-specified on or before which it shall be returned 
to the court.” 


It appears to me thet where the process 


“has a date fixed for its return under this 


section it cannot be executed after. that 


ed, after the date fixed for thé return’ of 
the process, may when charged with a 
criminal. offence under s. 424, Indian Penal 
Code, say that this property has never been 
lewfully removed from his possession and 


< date and any person, whose property is attach- . 


that therefore he can ccmmit no offence by ` 


taking the property in his own use. This 
appears to be the view taken by the.Caleutta 
High Court in Sheikh Nasir v Emperor (1) 
and by the Madras High Court in Empc- 


ror v. Gopalasamy (2). In the latter ruling it | 


is pointed out that there is no presump; 
tion that’ a distraint made for arreais of 


rent is legally made and if persons are- 


charged with having dishonestly removed 


property to avoid it, the prcsecution must.” 
In this- 
case the prosecution has failed to prove that: 


prove that it wes a legal distraint. 


ihere was a legal distraint. Thus in my 


opinion .no offencé “under s. 424 was com: 


mitted. A second question arises in this 
case owing to the fact that the shahna im- 


mediately made over the property tothé | 


judgment-debtors for theshing,. and itis 


at leest questionable whether it can ‘be . 


held that once the property was ‘made over 
to the judgment-debtors for threshing if 
cen be said tobe no'longer in their pcs- 
session but in that- of the shahna. If the 
property is in their possession ‘they could 


only be charged:with refusing to return it; | 


not with removing. it, and such an offence 
is not contemplated by s. 424, Penal Code: 
I accordingly llow this revision-and set 
aside the conviction. and sentence ofrall the. 


-applicants and direct the fine if paid, shall 


a Ni-A. i 


Pi 


be returned to theni. 


They need not surren~ 
der to their bail. : a : 


“. Revision allowed.’ -: 
(1) 5 Ind Oas, 409; 37 O 122;-1L Or. L J 128; 14 0. 
N 282 l Co 


(2) 23 M729, 1 Weira | 


E a ; a gé Pi 
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ALLAHABAD.HIGH COURT. 
Fist Civil Appeal No, 32 of 1927. 
June 15, 1931. 
SEN AND BAJPAI JJ. 


JAMNA PRASAD AND OTAERS—DEFENDANTS 
—APPELLANTS 
4 a veETSUS 
Musammat DURGA -DEI AND ANOTHER | 


— PLAINTIFFS AND DEFENDANTS— _ 
| RESPONDENTS. 

Hindu Law —Joint family—Joint family property, 
acquisition of~—Partition—Vartition between brothers 
—Lffect on minor.sons— Son's right to re-open parti- 
tion—Succeesion—W idow— Widow's right to deal with 
‘corpus of property—Spirtiual benefit of husband— 
Widow's liability to render account to reversioner— 
Waste by widow—Appointment by Receiver—Trans- 
feree from, effect on—Will—Construction of will— 
Restrictions on alienation~Family arrangement, 
what is. 

lt is well settled that where there is a nucleus 
of ancestral property andthe members of a joint 
Hindu family acquire property with the help’ of 
that nucleus, such acquired property becomes joint ` 
family property. It is also well settled that even 
if there isno nucleus but if the members of a joint 
Hindu family acquire property by joint labour and 
throw it into acommon stock then such property 
becomes joint family ,property. [p.35,col.2] | 

It is an ordinary incident of Hindu Law that when 
partition is effected between two brothers and these 
brothers have certain minor sons, each brother 
represents his own branch consisting of himself and 


his sons, and itis always-open toaminor member to . 


allege that a certain partition effected between his 
father and his ancle was unjust and unfair and on 
that ground to claim a re-opening of the partition 
[p. 36, col. 2 ] - 

lt is well settled that movable property stands on 
the same footing as immovable property so far asthe 
rights of the widows to deal with the corpus are con- 
cerned. A reversioner is entitled to see that the entire 
movable property should be-kept in tact for the time 
being the widows being entitled only to the usufruct, 
A widow is, therefore,liable tojrender an.account of the 
amounts of the debts due to her deceased husband 
at the time of his death which have been realised 
by-her. [p. 38, col.-2.] ` oY oo 

It is true that a widow is entitled to spend some- 
thing for acts which might conduceto the spiritual 
welfare of the husband and in this respect her 
powers are greater than in mundane matters of 
legal necessity. But the sum that she can spend 
must be reasonable and chould not ` be outof all 
proportion having regard to the total property that- 
has come into her hands. [ibid.]. 


Though it is only in rarecases that court would 
appoint a Receiverof property that has come into the 
hands of-a widow.on account of reckless waste on 
her, part, atthe same time,itislegal to appoint 
a Receiver under certain exceptional circumstances, 
lf wasté is established and the advisability for the” 
appointment of areceiver proved, a transferee from 
the widow is liable to be ousted just as much as the 
widow for he does not obtain a higher right 
than the widow herself [p. 39, col. 1] Prey 

A will must bereadas a whole. Where a will 
contains specific words of devise and confers an 
absolute title, any conditions relating to alienation 
must be deemed to he repugnant. [p. 36, col, 


p 


“A family arrangement isfounded on the assump- 
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tion that there waa sémé antecedent title of some 
kind between the parties and the agreement acknow- 
lédges and defines what “that title was. It isa 
transaction between members ofthe same family 
which is for the benefit of the family generally, as 
for example, one which tends to the preservation of 
the family property, to the peace or security of the 
family and avoidance of family dispute and litigation 
or to the saving of the honour ofthe family. Such 
an arrangement very often follows disputes amongst 
the members of the family, butit is not necessary 
that these disputes should be necessarily founded 
upon just claims. All that ismecessary is that each 
party must intend to press his claim to the 
property by litigation or otherwise and the fact that 
the claims of one of the parties might, if pressed 
in a courtof law prove unfounded will not invali- 
date a family arrangement if it is otherwise brought 
about in good faith. [p 38 cols. 1 & 2.] w 
First Civil Appeal from a decision of 
the Sub-Judge, Azamgarh, dated the 10th 


December, 1925. 


Messrs. Tej Bahadur Sapru, K.N. Katju 
P. L. Banerjee, K. Verma, S. K. Mukerji 
and I. B. Banerji, for the Appellant. 

Messrs. Igbal Ahmad and Mukhtar Ahmad, 
for the Respondents. 


Judgment.—The suitout of which this 
appeal has arisen was instituted by Musam- 
mat Durga Dei, daughter of Babu -Maha- 
deò Prasad, against Musammat Basanta 
Koer, and Musammat Bhagwanta Koes, 
widows of Babu Mahadeo Prasad, defend- 
ants first party, and againstthe sons-and 
grandsons of Babu Baldeo Prasad (the 
brother of Babu Mahadeo Prasad), defend- 
ant second party. The reliefs which the 
plaintiff claimed were for a declaration, 
that the document, dated 31st May, 
1924, executed by Musammats Bhagwanta 
Koer, “Basanta Koer and Jamuna Prasad,’ 
was null and void and that the defendants 
second party had- not acquired any right 
under it tothe estate of Mahadeo Prasad, 
` for the appointment of a Receiver of the 
entire property left by Mahadeo Prasad’ 
and for an order directing the defendants 
to deposit in court or in: some bank the 
amount in cash left by Babu Mahadeo 
Prasad or otherwise realized; and as’ an 
alternative to the relief regarding the ap- 
pointment of a Receiver the plaintiff pray- 
ed for a perpetual injunction against the’ 
defendants first party to the effect that they 
should not realize those debts due to 
Babu Mahadeo Prasad, the realization of 
which might not be- necessary and that: 
they: should realize those debts the realiza- 
tion of which might be- necessary and 
deposit them in court or in some bank 
and appropriate the interest thereof. Itis: 
necessary at this stage to append an ad- 
mitted pedigree which will be useful for 
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the elucidation of ihe pleadings of the parties. 


: LALA BANSIDHAR 





| 
Lalu Narain Dis 
did child!ess 
1877. 





| 
lala Behari Lal 
died childless 
1879. 


| 
Lila Ram Charan 
Lal died chila- 
less, 


| | 
lala Sheo Charan | ala Dei Dayal 
died childless dead 








Lala HA ae Prasad 
died 1909 


(1) Musammat (2) Musammat 
Bhagwanta Koer, Basanta Keer, 
defendant (issueless) de- 
No, 2 fendant No. 1. 





|| = 
Jamuna Prasad 


Lala wae! Prasad 
died 19}1 
| 





Babu veri Prt 
sad (alive) 
defendant 

No. 6 


TAA Bisheshar 
Prasad (alive) 
defendant 
No. 3 


| | 


|| 
Deo Pragad 


‘ defendant defendant 
No 5 minor. 


| ` No 4 
| 
| 











Read Krishna d aa Prasad 


Musenmat Tulsha Musammat Ram Musammat 
- Koer dead. Dei died Durga Dei Dass defend- defendant No, 8 
I - childless, _ Plaintiff ant No. 7 minor. minor. 
7 | | gi GENG Ia LAB : 
Prasid Makundi Babu Ma- Sita Ram Radhe Shiam 
(adult). thura Prasad minor, minor. 
* (adult). 
The — plaintiff's case was that Lala Bisheshar Prasad, the only son of 


Bansidhar was the common ancestor of the 
parties, but he was possessed of no prop- 
erty; that his sons were separate; that 
Behari Lal was possessed of some small prop- 
erty and Narain Das had considerable 
movable and immovable property; while 
the other sons of Bansidhar had no prop- 
erty worth the name; that on 26th March, 
1887, the aforesaid Behari Laland Nerain 
Das bequeathed their entire movable and 
immovable property by means of a will 
to their nephews, Mahadeo Prasad and 
Baldeo Prasad; thet later on, on 16th May, 
1890, Baldeo Prasad, after having relin- 
quished all his claims in the properties 
possessed by himself and his brother 
Mahadeo Prasad on receiving a sum of 
Rs. 1,00,000 lived as a separated member 
along with his son Bi-heshar Prasad, and 
the relations between the two brothers 
became strained and Baldeo Prasad ulti- 
mately filed a suit for the cancellation of 
the document of 16th May, 1890, but he 
was unsuccessful up to the High Court 
and no claim was made cn behalf of 


Baldeo Prasad who was in existence at 
the time of execution of the document of 
1890, for the cancellation of the said docu- 
ment: it was further pleaded that Maha: 
deo Prasad after 1899 acquired consider- 
able cash and property by his personal 


` efforts and died on 3rd June, 1909, as a 


separated Hindu possessed of a great deal 
of property and his heirs at the time of 
his death were his widows with limited 
rights and the plaintiffas the next quali- 
fied reversioner, that after the death of 
Mahadeo Prasad his widows came under 
the influence of Bisheshar Prasal and 
adopted various methods for depriving the 
plaintiff of her just rights in the reversion 
but were all along unsuccessful, and, 
therefore,on 31st May, 1924, a document 
was executed by which seven annas of the 
entire property left by Mahadeo Prasad 
was given to Jamuna Prasad and , nine 
annas were retained by the two widows, 
The plaintiff, therefore, prayed that, as- 
this document was highly prejudicial to 
her interesis, it might be cancelled and 


1933 . 


as the swidows, had been guilty of gross 
acts of wasteand mismanagement a Re- 
ceiver shouldbe appointed. of the prop- 
erty and the widows be directed to render 
accounts ofthe movable property left by 
Mahadeo Prasad. : 

The main contesting defendants were 
defendants second party, and their 
case was that Lala Bansidhar died leav- 
ing considerable property; and his sons 
acquired while they were joint still greater 
properties and, therefore, the will of 26th 
March, 1877 was invalid because no member 
of a joint Hindu family was entitled to 
transfer joint family property by means 
of a will; thatthe said document was not 
in reality a will but was a devis; for 
the management of the property and the 
maintenance ofthe estate; that Mahadeo 
Prasad and Baldeo Prasad entered into 
possession of the said property not under the 
will but as survivors of a joint Hindu family 
and therefore, the document of 16th May, 
1890, was ineffectual inasmuch as Bisheshar 
Prasad, a son of Baldeo Prasad wasin exist- 
ence at that time, and Baldeo Prasad 
had no rightto barter away the rights of 
Bisheshar Prasad in a property worth about 
twenty lacs of rupees for a small pittance. 
Moreover, Baldeo Prasad executed the 
document of 1890 as a result of undue 
influence, misrepresentation and misconcep- 
tion of his rights and the rights of his 
minor son.” The defendants pleaded that 
they had lived all along with Mahadeo 
Prasad as members of a joint Hindu family 
and had been constantly benefited by the 
family property, and were in possession 
of the property as survivors; they further 
pleaded that after the death of Madadeo 
Prasad,several legal proceedings were insit- 
tuted, bringing about diverse disputes in the 
family and those disputes were set at rest 
by the document of 3lst May, 1924, and 
therefore that document was in the nature 
of a family settlement and was consequently 
binding upon the plaintiff, 
-widows of Mahadeo Prasad denied the 
allegations of waste made against them. ` 
~ The trial Court decreed the suit for a 
declaration that the deed, dated 31st May 
1924, was not binding on the plaintiff and 
for the appointment of a Receiver over the 
property mentioned in the plaint, except 
debts, cash, ornaments, promissory notes 
for Rs. 25,400 movables and the houses 
Nos, 76 to 82 on the list appended to the 
plaint. The actual appointment of the 
Receiver was left for the execution depart- 
ment. The widows of Mahadeo Prasad were 
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further directed to give an account of the 
amounts of debts (including the promissory 
notes for Rs. 25,400) due to Mahadeo Prasad 
at thetimeof his death which’ have been 
realized by them and to deposit the same 
after deducting Rs. 25,000 in the Imperial 
Bank. The widows were also declared 
entitled to receive profits of the property 
from the Receiver and interest on the amount 
deposited by them. The defendants have 
come up in appeal to this court, and -the 
points urged in appeal are that the evidence 
on the record proves that there was a nucleus 
of ancestral property which the sons of 
Bansidhar got from „him and that they 
acquired other properties with the help of 
thisnucleus as members of a joint Hindu 
family, and thatin any event, the five bro- 
thers remained joint in mess, business and 
every other thing and threw all their 
earnings inthe common hotchpot with the 
result that all the properties acquired by 
them received the stump of joint family 
property and, therefore the will of 1877, if 
it was a will at alland not a mere device 
o ensure the proper management and 
preservation of the estate, was an invalid 
document. It was further urged that for 
the above reasons and the reasons mention- 
edin the written statement the document 
of 1890 was also invalid and that, although 
it amounted to a separation between 
Mahadeo Prasad and Baldeo Prasad, yet 
Bisheshar Prasad was not bound by ‘the 
said document and the ‘possession of 
Mahadeo Prasad was not adverse to 
Bisheshar Prasad or his son. Inthe alter- 
native it wascontended that the document 
of 31st May, 1924, wasin the nature of a 
family settlement and binding upon the 
plaintiff. Lastly it was argued that no 
waste had been proved and nocase for the 
appointment of a Receiver or rendition of 
accounts had been made out. f : 

We shall deal with all the points raised 
in the appeal in our judgment, but by far 
the most important point “is the question 
whether the five brothers of Bansidhar were 
joint had possessed of joint family property 
and whether the will of 1877 is a valid 
document, and weshall discuss this point 
first. It is well settled that where there is 
a nucleus of ancestral property and the 
members ofa joint Hindu family acquire 
property with the help of that nucleus, 
such acquired property becomes joint 
family property. It .is also well settled 
that even if there is no nucleus but if the 
members of a joint Hindu family acquire. 
property by joint labour and throw.it into 
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a common stock,then such property becomes 
joint family property. We think that 
there is evidence on the record to show that 
{he relations between the five brothers were 
cordialand that they were perhaps living 
together. On the question of nucleus the only 
evidence that has been relied on by the 
_appellants is a statement contained in the 
will of-the 26th March, 1£77, wherein 


_Behari Lal says that `. 


_ “a moiety share in an ancestral shop facing the 
‘east Muhalla Asafgunj is exclusively owned by me,” 


and it is argued from this that there was 
-an ancestral: shop which would form the 
basis of a nucleus. We think that this 
dubious statement cannot be relied upon 
as proving any nucleus. It does not appear 
‘how Behari Lal had a moiety share when 
at the time when the will was: executed 
there were at least: three co-parceners; nor 
‘does it appear as. to -what became of the 
other moiety share. If there was any 
ancestral shop owned by Bansidhar, ‘it--may 
well have been divided--by the brothers 
amongst -themselves before they star- 
ted on their own business. A shop does 
not necessarily mean a-running business 
but may simply-mean-a house. : 

“There is also no ‘evidence that subsequent 
properties were acquired by the help of 
this shop. We are therefore of the opinion 
that the above statement is too slender a 
foundation upon which the theory of nucleus. 
can be built up. It next remains to be 


seen whether the brothers carried on busi- . 


hess jointly and acquired properties by 
means of joint labour, We shall show 
later on that the entire conduct of the 
parties as evidenced by their declarations. 
in various’ documents and proceedings is. 
consistent only with the theory ihat the 
brothers were carrying on separate business. 
and acquired properties separately, but 
we should like in the first instance todeal 
with the evidence that has been produced 
by the appellants to show the acquisition of 
properties’ by means of joint labour. [Their 
Lordships examined the documentary 
evidence and ihe conduct of the parties 
and concluded.] Our conclusion therefore 
is that the five sons of Bansidhar ‘were 
Separate in business and the property 
covered by the will of 1877 was ‘the 
Béparate property of Behari Lal and Narain: 
Das. The will of 1877 is therefore à valid 
document. It was next contended béfore. 
us that the document of 26th March 1877 
is not awill at all-but is simply a cloak. 
or device, topreserve the property in the 
family” and therefore Baldeo* Prasad “and, 
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“Mahadeo Prasad got the propert? not as 
legatees but as heirs under the Hindu 
Law. We were esked to read ihe docu- 
ment asa whole end special stress was 
laid upon those passages where the exe- 
cutants say that Baldeo Prasad and Maha- 
deo Prasad will have no right to transfer 
‘the property but will go on managing it 
under the guidance of certain trusted 
servants. It wasargued that the document 
contains no specific words of device. We 
are unable to accept this argument al- 
though we agree that the document should 
be read asa whole. Weare of the opinion 
that the will contains specific words of 
device and the conditions relaling to 
alienation are repugnant inasmuch as an 
absolute title was conferred in the first 
instance on Baldeo Prasad and Mahadeo 
Prasad, nor do we think thatthe real object 
of the executants was the preservation of 
the estate in the family for there is no 
formulation of a scheme nor is the ultimate 
„destination of the estate provided for We 
are therefore of the opinion that Baldeo 
Prasad and Mahadeo Prasad entered into 
“possession of the bequeathed property as 
legatees and not as heirs or survivors of 
a joint Hindu family. : 
‘We have now to consider the effect of 
the release executed by Baldeo Prasad in 
1890. Under this document Baldeo Prasad 
relinquished all hisrights in the property 
which was obtained under the will or 
acquired subsequently by the two brothers. 
- We think that’ this document effected a 
‘complete separation betweenthe branch. of 
Mahadeo Prasad on the cone hand and 
Baldeo Prasad on the other. We do not 
_agree with the ‘contenticn of the appellant 
that this document effected a partition 
between Baldeo Prasad and Mahadeo 
Prasad but left Bisheshar ` Prasad still 
joint with Mahadeo Prasad. It is an 
ordinary incident of Hindu Law that when 
partition is effected between two brothers 
and these brothers have certain minor sons, 
each brother represents his own branch 
consistirig cf himself and his sons. If it 
‘were not so, no partition in a joint Hindu 
family could be effected as long as there. 
aie minors livingin the family. Ofcourse 
it is always open to a minor member to 
allege that a certain partition effected 
between his father and his uncle was unjust 
and unfair and on that ground to claim 
a reopening ‘of the partition but we find 
that in this case no. such, claim was ever 
set forth either by Bisheshar Prasad or 
Ishri Prasad, the twosons of Baldeo Prasad 
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and we also notice that when Baldeo 
Prasad brought a suit for the cancellation 
of this document of release, the High Court 
in its judgment, dated 2nd July 1896, 
observed as follows: 

“The whole value ofthe property of the brothers 
consisting of Government promissory notes, im 
movable properties and outstanding debts was 
according to the defendant (Mahadeo Prasad) nearly 
five lacs of rupees. There is nothing to show that 
it wasmore and the allegation in the plaint that 
the property was worth 20 lacs of rupees is wholly 
unsupported and is evidently an exaggeration. Out 
of the amoynt stated by the defendant (Mahadeo 
Prasad) as mentioned above the outstanding debts 
amounted to Rs. 2,632,247 so that the- remainder of 
the property was worth a little more than two 
lacs of rupees and the plaintiff's (Baldeo Prasad’s) 
half share was worth a little more than one lac, 
some of the outstanding debts were probably bad and 


irrecoverable debts.” 

This shows. that the partition ef- 
fected by Baldeo Prasad cannot be 
said to be unjust and unfair. Further 
we are of the opinion that it is not 
open to anybody in the branch of Bal- 
‘deo Prasad to question this partition 
of 1890. Bisheshar Prasad was born in 
1885 and he could not question this parti- 
tion until 1905, that is to say, within three 
years of his attaining majority. Ishri 
Prasad was bornin 1905, and it is aruged 
that Bisheshar Prasad had till then the 
right to question the partition. Ishri 
Prasad obtained a fresh right by reason 
of his birth which would subsist till 1926. 
Jamuna Prasad was not born in'1890, and 
he had no independent right of his own to 
question the document. He could only 
come to court under the cover of Bisheshar 
Prasad, and Bisheshar Prasad’s right becam 
extinct in 1906. The cause of action arose on 
16th May 1890, andit is from that date that 
the period of limitation has to be reckoned. 
Ishri Prasad’s subsequent birth in 1905 does 
not create a fresh cause of action or anew 
starting point from which limitation can 
be reckoned. This isthe principle that can 
be deduced from the case of Rameshwar 
Baksh Singh v. Arjun Singh (1). The result 
therefore is that the document of 1890 must 
be taken to effect a complete separation 
between Baldeo Prasad and Mahadeo Pra- 
sad which is binding upon the two branches 
and itis notopen to any of the sons or 
grandsons of Baldeo Prasad to question it 
now. In this connection it was contended 
that the deed of release cannot be binding 
because it is based on wrong statements 
of facts but according to our findings the 
deed of release does not contain any false 
recitals. 


1) 23 A 194; 28 L A 1; 7 Sar. 804 (P 0}. 
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It was not contended- before us that 
although Baldeo Prasad separated himself 
from Mahadeo Prasad yet the sons of the 
former remained joint with Mahadeo Pra- 
sad and were constantly benefited from his 
property and that in any event there was no 
open assertion of a hostile title by Mahadeo 
Prasad against the suns of Baldeo Prasad, 
If we are correct in our opinion that Baldeo 
Prasad effected a separation not only on 
his individual account but also on behalf 
of his minor son, then it is clear;that it 
was necessary for Mahadeo Prasad to declare 
in season and out of season that he was 
asserting a title in the property in his pos- 
session adversely to that of Bisheshar Pra- 
sad. Partition: had been effected and 
Mahedeo Prasad was enjoying the property 
exclusively without any inter’erence by 
anybody. .The mere fact of his sole enjoy- 
ment was anopen and clear assertion of his 
title. We also find that in 1897 Mahace» Pra- 
sad brought a suit against, Hashmat Bibi 
and Baldeo Prasad was impleaded asa 
pro forma defendant. The plaint is at 
page 535 of our record and in para,4 of the 
plaint it was clearly stated that although 
the bond sued on was executed in favour 
of the plaintiff and Baldeo Prasad, yet 
Baldeo Prasad, having taken one lakh of 
rupees from the plaintiff, relinquished all 
the’ property, ete., and the judgment of the 
Subordinate Judge in this suit proceeded on 
the basis that this statement of his was 
correct. We therefore find that the docu- 
ment of release was mentioned prominently 
in this litigation in which Baldeo Prasad 
was impleaded asa defendant and this was 
a clear assertion of title’ and it was open to 
Baldeo Prasadto set up the title of his 
minor son but he did nothing. of the 
kind. There are certain other documents 
printed at pagesd53 and 577 of our record 
which go to show that the deed of release 
was acted upon and Mahadeo Prasad was 
asserting atitle adverse to the interests cf 
Baldeo Prasad and his son. We think, 
there is no substance in this plea advanced 
on behalf of the appellant nor do we think 
that there is any substance in the averment 
that thesons of Baldeo Prasad were living 
jointly with Mahadeo Prasad. We are 
fully conscious of the fact that the branch 
of Baldeo Prasad from time to time received 
help at the hands of Mahadeo Prasad, but 
this is only natural. He was a man of 
means andit is not unreasonable that he 
should have on occasions like those of 
marriages given substantial assistance to. 
his poorer relations, but we unhesitatingly 
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reject the theory of jointness advanced by 
the appellants. Mahadeo Prasad before his 
death wrote a letter to Har Kishen Das, 
the father of Durga Dei’s husband, in which 
‘he said: - 

i Tf I die then do not Jet my brother Baldeo Prasad 
er his:sona Patru Lal (alias Bisheshar Prasad) or 
Ishri Prasad touch my body, because when Baldeo 
‘Prdgad and I were joint then also Baldeo Prasad was 
‘desiring (to take) my life; this was the reason of our 
.deparation of. which 19 years have gone by... After 
this, three years ago when Patru desired to administer 
poison to us upon which westopped that boy’ B frequent- 
ing the house wholly:” 


“This letter i is referred to by the Subordinate 
Judge in his judgment in Suit No, 157 of 
1913 between Musammat Durga Dei and 
‘Bisheshar- Prasad and others., In the same 
judgment “there. is also a reference to a 
areport made by a Police official about 
the time of the death of Mahadeo Prasad 
which isto the following effect: 


“Today. Babu Mahadeo Prasad who is ill from ` 


a long timéis-about to die and Musamniat Basanta 
-Koer and Bhagwanta Koer his wives are taking him 
by train to Kashi in order that after his death his kria 
karm may be performed there. Baldeo Prasad the 
brother of Mahadeo Prasad and Ishri and Patru, 
sonsof Baldeo Prasad are also going to Benares 
and have an intention sfter his death of taking away 
forcibly his corpse and ‘in order to establish their 
rights to theassets left by him of doing the kria karm 
mb alaa. This will give rise to breach of peace.” 


~- These two documents which were held to 
:be genuine by the then Subordinate. Judge 
prove conclusively that Mahadeo Prasad 
“was not living jointly with the sons of 
~Baldeo Prasad. - So far we have shown that 
the claim of the appellant to the property of 


Mahadeo Prasad on the ground of jointness- 


-must fail.. We have now to consider the 
_ alternative case set up by them..to the effect 
: that under ‘the document dated 31st May, 
1894, which is said to bein the nature ofa 
“family settlement, they are entitled to at 
. least 7 annas of the property left by Mahadeo 
Prasad. It-has been argued before us that 
the doctiment of 3lst May, 1924, is a family 
séttlemént and is therefore binding not only 
“upon the contracting parties but also upon 
the: plaintif. We shall assume that a 
genuine bona fide family arrangement enter- 
ed into between a Hindu widow and other 
members of the family will bind not only the 
` partiesto the agreement but also the 
reversioner, and we have therefore got tosee 
whether this document fulfils the conditions 
of a genuine family settlement. “A family 
arrangement is fcunded on the assumption 
that there was some antecedent title of some 
kind betweenthe parties and the agreement 
‘acknowledges and defines: what that. title 
‘was. Lord Halsbury in his Laws of England, 
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Vol. 14, p. 540, defines a family arrange” 
ment as: 

“a transaction between members of the same. family 
which is for the benefit of the family generally aa 
forexample, one which tends to the preservation of 
the family property, to the peace or security of the 
family and the avoidance of family disputes and 
litigation, or to the saving of the honovr of the 
family.” 

Such an arrangement very often follows 
disputes amongst the members of the family, 
but it is not necessary’ that these disputes 
should be ‘necessarily -foundéd upon just 
claims. . All thet is necessary is that ‘each 
party must intend to press his claim to the 

roperty-by litigation or otherwise, and the 
ee that ‘the claims of one of the paities 
‘might, if pressed in a Court of law, prove 
unfounded, will uch invalidate a family 
arrangement it is otherwise brought 
about in good faith. In this case however, 
we have come to the conclusion that this 
arrangement cannot be upheld. - [Their 
Lordships considered evidence in support of 
this conclusion, and proceeded.) The 
only questions that we have yet to -decide 
are questions that centre round the allega- 
tions of waste made by the plaintiff and 
determine whether’ the orders directing 
accounts andthe appointment of a Receiver 
are justified or not. There cannot be the 
slightest doubt that defendants Nos. 1 arid 2 
are liable to render an account of the 
amount of debts due to Mahadeo Prasad at 
the time of his death -which have been re- 
alized by them and to deposit the same 
inthe Imperial Bank as ordered by the 
Court below. It is well settled ihat 
movable property stands on the same 
footing as immovable property so far ` 
as the rights of the widows to. deal with 
the corpus aie concerned . From the 
application ofthe widows for a. suce-ssion 
Certificate it appears that the amount due 
to Mahadeo Prasad under bonds, account 
books, decrees and promissory notes was 
Rs, 2, 37 ,101-9-5, and the plaintiff is entitled 
that the entire movable property should 
be keptintact for the reversionef, the 
widows being entitled only 10 the usufruct. 
The widows made no attempt to give a 
satisfactory explanation as to how they 
dealt with all this money,- It is said that 
they spent about Rs. 1,25,C00 in building a 
temple and a tank. Tt is true that the 
widows are entitledtospend something for 
acts which might conduce to the spiritual 
welfare of thé husband and in this respect 
their powers are greater that in mundane 
matters of legal necessity but regard being 
had to the extent of the total property, that 


- by Bisheshar Prasad. 
-realized from tenants and suits for eject- 


‘properties have been purchased 
“names 
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came irfto their possession thissum is out of 
all proportion. ‘ es: 

The learned Judge of the court below 
has held that Rs, 25,000 is ample on this 
head, and we are in agreement with the 
court below that the widows should not have. 
spent more than Rs. 25,000 on the temple. 
and the tank from the corpus of the pro- 
perty. It appears that in a letter which 
Mahadeo Prasad wrote a few days before 
his death to the father-in-law of the plain- 
tiff he expressed a desire that the temple 
should be built by spending a sum within 
Rs. 5,000 to Rs. 10,000. We therefore 
maintain the order of the court below reg- 
arding the rendition of the accounts in the 
manner provided therein. The question 
of the appointment of a Receiver has given 
us some difficulty, but after giving the 
matter our careful consideration we have 
come to the conclusion 
order of the court below is justified. We 
are aware of the fact that it is only in rare 
cases that such an order should be made, 
but at the same time it is legal to appoint a 
Receiver under certain exceptional circum- 
stances. Thei learned Judge of the court 
below has dealt with this point exhaustive- 
ly, and we are in entire agreement with 
him, Quitea number of trees have been, 
cut and the wood appropriated for providing 
a fuel stall to Bisheshar Prasad. Several 
houses have been’ allowed to fall down and 
their materials too have been appropriated 
Nazrana has been 


ment against them have been withdrawn 
with the result that tenants have acquired 
occupancy rights in certain cases, Certain 
in the 
of Bisheshar Prasad and other 
relations, and the money for such acquisi- 
tion has come out of the kothi . 

All these matters have been mentioned 
in detail in the judgment of the court below 


“with which we are in full agreement, and 
it is not necessary for us to state in detail - 


the oral evidencethat goes to support these 


- allegations. We might however add that 


from the year 1909 when the collusive 
arbitration proceedings were taken after 


- the death of Mahadeo Prasad right up to 


31st May, 1924, when the so-called family 
settlement was made, the widows have 
completely identified themselves with the. 
other defendants whose interests are adverse 
to that of the plaintiff. On their own 
showing the entire management of their 
property is in the hands of Bisheshar 
Prasad, who has been trying for a long 
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number of years to obtain the property bY 
fair means or foul and who, as is only 
natural, is expected to make as much profit 
out of the estate as he possibly can, thus 
prejudicing the rights of the plaintiff. This 
aspect of the case has to a great extent 
influenced usin maintaining the order for’ 
the appointment of a Receiver. -It was 
finally contended before us that in respect 
ofthe 7 annasofthe property no Receiver 
could be appointed inasmuch as the 
widows have madea transfer ofthat portion 
of their property in favour of Jamuna 
Prasad, andit is argued that an alienation 
outright cannot give the reversioner a cause 
of action for obtaining a relief by way 
of ihe appointment of a Receiver and 
that the alienation will hold good for 
the lifetime of the widows.This argument at 
first sight appears plausible,but is fallacious 
in the extreme, for if it were- allowed to 
succeed, the result would be that the 
widows after having embarked upon.-a 
scheme of waste could defeat the reversioner 
in his just claim by alienating the property 
to athird person who might be in collusion 
with them. If therefore waste has been 
established and the, advisability for the 
appointment of a Receiver proved, the third 
party is liable to be ousted just as much as 
the widows, for he does not obtain a higher 
right than the widows themselves. Weare 
therefore of the opinion that the decree of 
the court below is correct, and we dismiss 
this appeal with costs, 


R.L. A, Appeal dismissed, 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1727 of 1932. 
f March 2, 1933. i 
BROADWAY, J. 
CHANDAN AND OTHERS—PLAINTIFFS 
— APPELLANTS 


r versus ‘ 
GHULAM RASUL SHAH—Deranpaxt ` 
-—RESPONDENT. l 
Injunction—Right of publie to use publie thorough- 
fare—Restriction of general right by issue of perma- 


-nent injunction on any particular individual— 


Legality of. 

‘Thera is no doubt that the public generally has 
aright to use a public thoroughfare and a Court 
will not be- justified in restricting that general 
right by the issue of any permanent injunction to 
any particular individual. Where it has been 
established that the processions complained of are 
taken out under license from the authorities and it 
is for the authorilies to impose such.conditions as 
may be deemed necessary for the safeguarding of 
the public peace and the freedom of every indivi- 
dual to use the public thoroughfares without any 
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improper obstruction, a refueal to grant an injunc- 
tion restraining an individual frem the use of the 
public thoroughfare, is not open to question. 
Mohammad Jalil Khan v. Ram Nath (|), distin- 
guished. 


Second Civil Appeal from a decree of the 
District Judge, Dera Ghazi Khan, dated the 
13th August, 1932, reversing that of the 
Subordinate Judge, Fourth Class, Dera 
Ghazi Khan, dated the 13th October, 1931. 

Mr. Ajit Prasada, for Mr. M. L. Puri, for 
the Appellants. 

Mr. Jalal-ud-Din, for the Respondent. 

Judgment.—This second appeal has 
‘arisen out of a suit brought by certain 
Sunnisof Taunsa against Ghulam Rasul 
Shah, a. Shia of the same place, for a 


perpetual injunction restraining him from. 


the use of the public thoroughfare demarcat- 
ed ona plan attached to the plaint for the 
purposes of religious procession during the 
Muharram, or throughout any period during 
the year, or for any time whatsoever. The 
trial Court granted the plaintiffs the. 
injunction prayed for holding that the acts 
complainedof by the. plaintiffs interfered 
with their prayers and injured their religious 
feelings. 

Now it is clear that the processions 
complained of were always taken out under 
a license issued to the defendant by the 
executive authorities, and it is obvious that 
if any of the conditions of that license were 
infringed the matter should have been 
brought to the notice of the authorities 
concerned, who no doubt would have taken 
the steps necessary to prevent any such 
breaches in the future. Nosuch complaint 
appears to have been made to the authorities. 
On an appeal by the defendant to the 
District Court the learned District Judge 
came to the conclusion that the Civil Courts 
were not justified in issuing a permanent 
injunction against anybody restraining him 
from the useofa public thoroughfare for 
religious processions. The plaintiffs have 
preferred this appeal to this court. 

Mr. Ajit Prasada for the appellants has 
drawnmy attention to Muhammad Jalil 
Khan v. Ram Nath (1) and has urged that 
that and that other authorities referred to by 
the learned District Judge support’ the 
plaintiffs in their claim for the injunction 
that has been refused them by the lower 
Appellate Court. He has urged that the 
appellants have proved that certain acts 
done by the defendant injured their religious 
susceptibilities und interfered with their 
prayers and that, therefore, the Civil Courts 


(1) 131 Ind Cas, 40; AI R1931 All. 341; Ind, Rul- 
(1931) All..344; (1931) A Ld 354. 
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had jurisdiction to restrain the defendant 
from repeating these acts. On the other 
hand, Mr. Jalal-ud-Din has urged that, 
while his client has no objection to the 
plaintiffs being given a declaration that 
they are entitled to say their prayers without 
interruption, the Civil Courts would not be 


-justified in granting the injunction prayed 


for, and the learned Counsel has also based 
his arguments on the authority cited by Mr. 
Ajit Prasada. Reference to that case shows 
that the plaintiffs there claimed a right to 
take out processions ofa religious character 
without interruption or interference on the 
part of the defendants. Noinjunction was 
granted to the plaintiffs, but a declaration 
was given them in certain - terms which. 
recognised the right of the public generally 
touse public thoroughfares to take out 
religious and social processions accompanied 
by music even while passing places of 
worship but this declaration was made 
subject to any orders or directions issued by 
the Magistrate or the Police for preventing - 
breaches of the public peace or obstruction 
of the thoroughfares orfor other matters 
mentioned ins. 144, Criminal Procedure 
Code, or under other statutory provisions or 
for regulation of traffic, provided that the 
exercise of such right does not amount to a 
nuisance recognised by law. 

The only right that the plaintiffs in the 
present case claim is the right to say their 
prayers in their mosque according to their 


‘own religious convictions. This’ right, Mr. 


Jalal-ud-din points out, is not denied “by 
the defendant, and it would be, therefore, 
futile to grant a declaration ona matter - 
which is not really disputed. There'can be 
no doubt ‘that the public generally has 
the right touse a public thoroughfare and 
I donot think that a court would be justified 
in restricting that general right by the 
issue of any permanent. injunction to any 
particular individual. In the present case 
it -has, I think, been established that the 
processions complained of are taken out 
under license from the authorities and it is 
for the authorities to impose such conditions 
as may be deemed necessary for the 
safeguarding ofthe public peace and the 
freedom of every individual to use the 
public thoroughfares without any improper 
obstruction. I think, therefore, that the 
refusal to grant the injunction prayed for is 
not open to question. 

I would, therefore, dismiss this appeal 
with costs. 


N.-A. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 120 of 1932. 
July 5, 1932. 
GRILLE, A. J. O. 
NARESHWAR AND ANoTHER—APPLICANTS 
Versus m 
OHABILDAS-—NON-APPLICANT. 
Limitation Act (IX of 19081, s. 5—Carelessness of 
Pleader- When sufficient cause for extension of 
time 
Whether a litigant is entitled to an extension of 
limitation owing to a mistake of his Pleader must 
depend entirely on the circumstances of the case. 
He is not precluded from showing that he acted on 
the advice given him by his Pleader, but that advice 
must be honest advice arrived at after study of the 
ease. He is not eatitled to extension of time if the 
advice of the Pleader was given recklessly and 
carelessly. 


Application for Revision against an order 
of the District Judge, Nimar, dated the 19th 
November, 1931, in Miscellaneous Criminal 
Appeal No. 21 of 1931, against the decision 
in the case of Insolvency No. 34 of 1927, 
decided by the Sub-Judge, First Class, 
Burhanpur, dated the 24th March, 1931. 

Messrs. M. D. Khandekar and K. B. Tare, 
for the Applicants. 

Order.—This is an application in revi- 
sion against the order of the District Judge 
Nimar, setting aside the order of the In- 
solvency Court rejecting the Receiver's 
application for annulment of a sale deed 
under s. 53 of the Provincial Insolvency Act. 
The application is filed beyond the period 
within which according to the establishment 
practice of this court such application 
would be filed, and I am asked to condone 
the delay under the provisions ofs. 5 of 
the Limitation Act, on the ground that the 
parties were under the impression that an 
appeal lay against the order that the period 
of limitation is 90 days, and that they had 
been ‘informed by their Pleader at Khandwa 
accordingly and only discovered their error 
when they came to Nagpur and approached 
Counsel here. 

In ‘showing cause why discretion should 
be exercised in their favour the applicants 
rely on Sunderlal v. Collector of Belgaum 
(1) and Nagindas Motilal v. Nilaji Moroba 
Naik (2) and en unreported ruling of this 
court, Criminal Revision No 28-B of 1926, 
decided on 12th of April, 1926 reported as 
Baban v. Emperor (3). The decision in 


(1) 52 Ind Cas. 897; 43 B 376; (1919) M W N2534; 
23 0 WN 753; 21 Bom. la R 114848 I ALS 


(P O). 

(2) 80 Ind. Cas 862; 48 B 44?; 26 Bom. L R 395; A 
LR 1934 Bom. 399. 

(3) 96 Ind. Cas 857; A I R 1926 Nag. 503; 27 Or 
L J 1001; 9N L J180. 
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Sunderlal v. Collector of Belgaum (1) is a 
decision of their Lordships of the Privy 
Council and the greatest reliance is placed 
on it. Inthat case the difficulty in the mind 
of the applicant who wished to appeal 
from the decision of the Subordinate Judge 
lay as tothe valuation to be put upon the 
consequen’'ial relief on a declaratory decree 
and the advice of the Legal Remembrancer 
wes sought. That Officer gave his opinion 
that for purpcses of jurisdiction the appeal 
lay to the High Court. On the appeal be- 
ing presented there, beyond the period of 
limitation fixed for presentation to the 
District Court, the High Court held that 
jurisdiction lay in the District Court and 
returned the appeal for proper presentation 
to that court. That court happened to be 
presided over by the officer who had given 
the decision as, Legal Remembrancer, and 
he admitted the appeal without prejudice 
to any objection that might be taken by the 
respondent as to limitation or otherwise. 
As the Judge himself had given advice to 
Government, which was a party to the ap- 
peal, the appeal was removed from his file 
and eventually heard in the High Court 
which decided on the objection taken on the 
question of limitation, that the delay in. 
the presentation of the appeal to the District 
Court should be condoried. This decision 
was upheld by their Lordships of the Privy 
Council in these words : 

“The learned Judges of the High Court, after hear- 
ing the parties and considering the affidayits which 
were filed wers rightly satisfied that the defendants 
had sufficient cause for not having preferred their 
appeal to the Court of the District Judge within tha 

eriod of limitation. The fact that the defendants 
fad acted on mistaken advice as to the law in ap- 
pealing to the High Court in 1910 did not preclude 
them from showing that it was owing to their re- 
liance, on that advice that they had not presented 
the appeal to the Court of the District Judge within 
the prescribed period of limitation.” | 
This ruling is nobso entirely comprehensive 
as the applicants claim it to be. Their Lord- 
ships held that on a consideration of the 
aifidavits inter alia the decision of the High 
Court was correct, and also laid down asa 
principle that the fact that the defendants 
had acted on the legal advice did not 
automatically exclude them from showing 
that reliance on such advice was the reason 
for their delay. * But I do not consider that 
the ruling intended to cover a case such 
as the present one before me where the legal 
advice, if given at all, was given with such 
carelessness and recklessness as tọ be prac- 
tically in disregard of the law. 


The previous practice of this court had 
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been to consider that such orders as the one 
passed by the learned District Judge were 
appealable. In Ramchandra v. Ramchand- 
ra (4) it is laid down by a Full Bench of 
this court that such orders were not appeal- 
able and that only an application in 
revision against them lay. This ruling is 
published in the June and July number of 
the Nagpur Law Reports which was made 
available to the public at the end of July 
or at the beginning of August, 1931. The 
order against which the present application 
is made was passed on the 19th of Novem- 
ber, 1931. The applicants had filed affi- 
davits to the effect that ihey consulted their 
Pleaders at Khandwa and were informed 
that an appeal lay and that the period of 
limitation was 90 days. Those affidavits 
do not stale the names of the Pleaders 
who gave this advice, and affidavits by the 
Pleaders concerned would have been con- 
siderably more in point, but such affidavits 
have not been filed and in the case of Nagin- 
das Motilal v. Nilaji Moroba Naik (2) the 
affidavits of the Pleaders who gave the wrong 
advice were filed stating that they had 
given such advice, and in Sunderlal v. 
Collector of Belgaum (1) there was no doubt 
-as to the officer who gave the incorrect 
advice. The reason why the essential 
- affidavits have not been filed in this case 
‘may be that any Pleader consulted would 
not be willing to admit that in giving advice 
ona question of most common occurrence in 
“theinsolvency law, he had ignored the Full 
‘Bench decision of this court. That any 
Pleader: should be ignorant of such an im- 
portant ‘recent decision is difficult to be- 


lieve, and this lessens ‘considerably ‘the’ 


“importance.to be attached to the affidavits 
filed by the applicants. Even if they are 
to be accepted in their entirety, they cannot 
prevail against the ruling in Vithia Vv. 
Sakhya (5) where it was laid down that 

: piven due care and attention the mistake 
might have been avoided; mere carelessness 
on the part of the legal adviser leading to 
presentation of the appeal in.a wrong court 
cannot entitle the appellant to an extended 
period of limitation for appealing. The 
same principle applies to carelessness (and 
_in the present case the carelessness is gross) 
as to the law in respect of the period of time 
allowed inthe questioning a particular 
order of the District Judge. The ruling in 
Baban v. Emperor (3) does not help the 

| applicant. Vithia v. Sakhya (5) is quoted 


(4) 134 Ind. Cas 687; 27N L R 179;A IR 1931 
Nag 153. Ind. Rul. (193i) Nag.175 (PB). = 
(5) 1 Ind. Cas. 904; 5N L R 25. 
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with approval, but the delay. was “excused 
on ihe ground that the mistake was an 
honest mistake, although due to careless- 
ness on the part of the Pleader. In Vithia 
v. Sakyha (5) it is laid down that due care 
and attention by the Pleader isthe criterion 
to be taken and the mistake in Baban v. 
Emperor (3) was one which a Pieader might 
make without being unduly careless. No 
such excuse can be afforded in the present 
case, where the mistake was one of great 
magnitude in ignoring a decision of a Full 
Bench of this court which had been avail- 
able to the public for more than three 
months. The mistake which had been 
condoned in Nagindas Motilal v, Nilajt 
Moroba Naik (2) was of far less magnitude; 
there the mistake was due toa failure to 
notice one section in ari amendingAct which. 
changed the period of limitation in respect 
of one particular branch fof the civil law, 
namely, that-of appeals to His Majesty in 
Council, that is a very different matter 
from failing to. notice the effect of a Full 
Bench decision concerning the law in the 
province where the Pleader himself practis- 
es. 

Whether a litigant is entitled to an ex- 
tension of limitation owing to a mistake of 
his Pleader must depend entirely on the 
circumstances of each case. As the deci- 
sion in Sunderlal v. Collector of Belgaum 
(1) lays down, he is not. precluded from 


‘showing that-he acted on the advice given 


him by his Pleader, but that advice must 
be honest advice arrived at after astudy of 
the case and to hold that the client-.is en- 
titled to shelter behind the advice of a 
Pleader given carelessly and recklessly 
would be. to defeat the object with which 
the discretion permitted under s. 5 of the 
Limitation Act, is given and might give 
rise to grave abuse, . ae 

. The result is that the application for re- 
vision must be rejected as time-barred. 

A. Application rejected, 





SIND JUDICIAL COMMIS- | 
SIONER’S COURT. . 
Judicial Miscellaneous Application No. 
` 202 of 1931. | 
September 1, 1931. 
RUPOHAND, A. J.C. 
ASSUDOMAL DWARKADAS— APPLICANTS 
versus f < 
JESSMAL JETHANAND— Opponents. 
Arbitration Act (1X of 1899), s 8—Death of parties 


“to reference—Reference, if becomes infructuous— 


Neglect of arbitraior to act for three years—W hether. 
justifies appointment cf another in his place: ` 


t 
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A reference, to arbitration duly signed on behalf of 
contesting firms by their representatives does not 
ipso facto come to an end on the death of such re- 
presentatives, and in that case the court should not 
refuse to exercise its discretion to compel arbitration 
especially when such refusal might mean the rejec- 
tion of a plaint which may now be filed on the original 


_ cause of action on the plea of limitation. 


_ Receiver. 
firm’s books. The Receiver died a few days’ 


Where an arbitrator neglects to act for nearly three 
years after his appointment another arbitrator may be 
appointed in his place. 


Mr. Srikishendas H. Lulla, for the Ap- 
plicants. i 

Mr. Khanchand Gopaldas, 
Opponents, 9 i | 

Order. -Thisis an application under 
s. 8, Arbitration Act. The facts giving 
rise to it are hardly in dispute. It is proved 
by documentary evidence that in Suit No. 
392 of 1927, Gobindram v, Firm of Sunder- 
das Sobhraj which was a suit for settlement 
of partnership account of the old firm of 
Messrs. Assudomal Dwarkadas, Dwarkadas 
since deceased, defendant No. 2 in that suit, 
was appointed as Receiver to collect its out- 
standings. One of the debtors of that firm 
was the firm of Messrs. Jessmal Jethanand, 
anda sum of Rs. 800, with interest due 
thereon was being claimed from that firm 
on the strength ofa hundi dated the 10th 
Vesakh 1984, corresponding to (?) which was 
said to be payable 181 days after its 
execution. i ES 

On 17th April 1928, the court empowered 
the Receiver to settle this claim by a 


for the 


.reference to arbitration vide application 


for sanction and order thereon, Exs. 5-2 
and 5-3. In pursuance of that order the 
reference (Ex. 3) now in dispute was execut- 
ed in favour of one Jeoosing as arbitrator. by 


. the Receiver as representing the old firm of 
. Assudomal-_Dwarkadas and by .Jessmal as 
representing the debtor firm. On. 8rd July, - 


1928, -Rs.-300 were paid by Jessmal to the 
Exhibit 5-5 is the entry in that 


later and Sobhraj defendant No. 3 in the 
suit,was substituted in his place as Receiver 
In 1919 Jessmal died. On 30th January 
1930, an award was passed in that suit 


. holding that the old firm of. Assudomal 


Dwarkadas was dissolvedin June 1927, that 
asthe new firm of Assudomal Dwarkadas 
which consisted of Gobindram, Dwarkadas 


. and Sobhraj. Neumal, plaintiff, and defend- 


ants Nos. 2 and 3,in that suit had taken over 
the outstandings of the old . firm, such out- 
standings were to be their property. 


. Sobhraj died in 1930 after the award was 
, passed. The present application has been 


filed by the firm of Assudomal Dwarkadas 
by itsmanaging partner Gobindram against 
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- the firm of Jessmal Jethanand by its 


managing partner Holaram Jessmal, for 
the appointment of a substitute in place 
of Jeoosing and is opposed on several 
grounds. 

It is argued that the application is out 
of time and that at any rate there has been 
such laches on the part of the applicants, as 
should disentitle them to the exercise of. 
discretion in their favour. But the appli- 
cation is made within three years of the 
date of the reference, and so no 
question of limitation arises. The delay 
has also been sufficiently explained by 
Gobindram. After thé reference Jessmdl 
had paid Rs. 300 and had shortly there- 
after died. His son Holaram was out of 
Karachi and the arbitrator, who is said to 
be interested in Holaram, put off the Recei- 
ver and Gobindram on the plea that he 
would proceed with the matter on the 
return of Holaram, and that it was only 
shortly before the present application that 
the arbitrator refused to act because Hola- 
ram on his return so wished it. Holaram 
admits that he was out of Karachi for some 
time though not all that time which has 
been deposed to by Gobindram. It is pos- 
sible that on account of the death of -the 
first Receiver, and the course which ‘the 
litigation took, this application was not 
made with as much expedition as it might 
have been done under ordinary circumst- 
ances. But I do not think that this is a 


‘case in which the court should refuse to 


exercise ifs discretion. 

- Itisurged that the applicants have not 
served the opponents with the requisite 
notice to concur in the appointment ofan. 
arbitrator. But that point again has been 
proved to the hilt. Exhibit 6-5 is a.copy of Mr, 
Lulla’s notice dated 29th April, 1931, in that 
behalf. Gobindram has deposed that he 
accompanied the peon of Mr, Lulla to serve 
Ex. 6-5, but Holaram declined to take it, 
Exhibit 4 isa certificate of the Telegraph 
Office of a telegram sent ‘to the same effect 
which was refused. I prefer this evidence 
to the denial by Holaram lihat ‘no notice 
or telegram was tendered to him, moreso, 
when it is hardly likely that the applicant's 
Pleader would fail to comply with the 
preliminaries laid down by the section be- 
fore coming to court. The contention that 
the reference was between the Receiver and 
Jessmal is also without foundation. The 
reference Ex. 3 purports to be between the 
twe firms by their representatives. There 
is no_allegation in the written objections 
that. Holaram was not a partner óf his. 
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father in the firm of Jessmal Jethanand. 
On the contrary the averment that that 
firm was dissolved onthe death of Jessmal 
indicates that he and his son were partners. 
There is likewise no averment that Jessmal 
had no power to bind Holaram by.the re- 
ference, ‘ i 

. My attention has not been invited to any 
rulings to show that a reference duly signed 
on behalf of contesting firms by their re- 
presentatives, whether such representatives 
be partners in the contesting firms or agents 
duly empowered to refer, ipso facto comes 
to an end on the death of such representa- 
tive or that in such an event the court 
should refuse to exercise its discretion to 
compel arbitration. There is therefore 
no substance in the plea that the reference 
became infructuous on the death either of 
the Receiver or of Jessmal, or that the court 
should on that ground refuse to exercise 
its discretion under this section, especially 
when such refusal might mean the rejection 
of a plaint which may now be filed on the 
original cause of action cn the plea of 
limitation. There is also no substance in 
the plea that the arbitrator had not refus- 
ed to act. Gobindram has deposed to 
such refusal; and at any rate the neglect of 
the arbitrator in not acting for nearly 
three- years is in itself a sufficient ground 
a appointing another arbitrator in his 

ace, ' 
‘ The only plea of substance raised in the 


written objections was that in consideration - 


of payment of certain money by Jessmal, 
the applicants had given up their claim 
and had, abandoned the reference. But in 
view of the inconsistent position taken up 
by Holaram in supporting his. technical 
objections he has made no attempt to prove 
such .relinquishment of the balance of the 
claim or the abandonment of the reference. 
At first I hadsome doubts in my mind whe- 
ther this application was on behalf of .the 
old firm of Assudomal Dwarkadas, and 
whether the old firm could enforce the re- 
ference after the award. Neither of these 
pleas has been raised by the opponents and 
no argumentshave been advanced in sup- 
port of them, and I do notthink Iwill be 
justified in going into them especially when 
it.is arguable that if the application has 
been filed on behalf of. the old firm it would 
have been practically in the same form, 
and such slight amendment of the heading 
of the application as was necessary would 
have been really granted, and that notwith- 
standing the vesting of the outstandings 
in three partners of the old firm such part- 
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ners had the power.to enforce payment of 
such outstanding in the name of the old 
firm if they so wished. I accordingly allow 
this application with costs, and appoint by 
consent Mr Jamiatrai, Pleader, as arbitrator 
in place of Jeeosing. 


N-A, Application allowed. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 1392 of 1932. 
February 16, 1933, : 
LAKSHMANA Rao, J. 

BALA KRISHNALAL 
JANAKIPRASAD—Petirioner 


VETSUS 

HYATH KHAN SAHEB — RESPONDENT, 

Provincial Insolvency Act (V of 1920), s3. 75— 
Insolvency petition—Leave to amend~If and when 
can be grantéd. 

Where an insolvency petition was grounded on 8 
sale by the debtor in favour of his wife’ which 
was alleged to bs a nominal and collusive transaction 
intended to delay ani defeat thecreditors and leave 
to insert a paragraph in the petition was prayed for, 
to, the effect thateven ifthe court should héld that 
the debts referred to inthe sale-deed are true, the 
transfer would nevertheless be a fraudulent prefer- 
ence which is voidas against the Receiver; 

Held, that tha amendment was permissible. 
In re Phillip3, Baston, Ex parte (1)and Mahomed 
Ayyub Sahib v. G. P. Gunnis .Co. (2), referred 
to. 


In appropriate cagə3 leave to amend can bè grante 
ed eventhough the amendment is asked for after the 
expiry of the period of limitation prescribed for the 
main proceeding. Charan Das v. Amir Khan (3), 
referred to 

. Civil Revision Petition under s. 75 of the 
Provincial Insolvency Act, 1920, praying the 
High Court to revise the order of the Distriat , 
Court of West Godavari dated the 27th 
August,1932 and made in A. 8. No. 38 of 1932, 
preferred against the order of the Court of tha 
Subordinate Judge of Ellore, dated 7th. 
December, 1931, and madein I.A. No. 330 
of 1931 in I. P. No. 33 of 1931. 

Messrs. V.V, Srinivasa Atyangar and R. 
Sundarajan, for the Petitioner. i 

Mr. Somasundaram, for the Respondent. 

dudgment.— The insolvency petition 
was grounded on thesale by ths debtor in 
favour ofhis wife though it was alleged to 
bea nominal and collusive transaction 
intended to delay and defeat the creditors, 
and what is prayed for is leave to inseri a 
paragraph in the petition that even if tha 
court should hold that the debts referred to 
in the sale-deed are true, the transfer would 
nevertheless be a fraudulent preference 
which is void as against Lhe Receiver. Such 
an amendment is permissible wide. In. re 
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Phillips, Baston, Ex parte (1) and Mahe med 
Ayyub Sahib v. J. P. Gunnis & Co. (2) and 
as pointed outin Charan Das v. Amir Khan 
(3)in appropriate cases leave to amend 
can be granted even though the amendment 
is asked for after the expiry of the period 
of limitation prescribed forthe main proce- 
eding. Under the circumstances leave 10 
amend the petition was rightly granted in 
this case by the Subordinate Judge and 
the order of the District Judge cannot he 
upheld. Itis therefore set aside and the 
order of the Subordinate Judge is restored. 
The petitioner will however pay the costs of 
the respondent in this proceeding in all the 
courts. 

NK.-A. Petition dismissed. 

(1) (1900), 2 QB 329; 69 LJ QB 604; 88LT 
691; 49, WR 16; 7 Manson 277. 

(2) 19 Ind: Gas, 19; 37 M555;13M LT 275; (1913) 
MW N64224.M L J 562. 

(3) 57 Tid’ Oas 606; 48 O 110; 39 M L J 195; 28 
ML T149; 2U PLR PO 1941341 J 1095; 22 
‘Bom. LR 1870; 47 I A 255;13 LW 49; 250W N 
289; 3 P W R 1920 (P O), 
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_ LAHORE HIGH COURT. 
First Civil Appeal No. 2772 of 1928. 
f November 30, 1932. 
ADDISON AND AGHA HAIDAR, JJ, 
Mirza MOHAMMAD HASSAN 
— PLAINTIFF ~ APPELLANT 
VETSUS £ 
SAFDAR MIRZA AND OTHERS—DEFENDANTS 
— RESPONDANTS. 

Muhammadan Law-—Gift—Hiba-bil-iwaz—Transfer 
to minor son for share im" mother's dower-—Delivery 
of possession, whether necessary~-Nature of such 
transfer—Evidence Act (I of 1872), 8. 65~ Secondary 
evidence—Admission by trial Court—Interference in 
appeal. | 

Whether or not sufficient proof of search for, or 
loss of, an original document tolay a ground for 
the admissionof secondary evidence, has been given, 
is a point proper to be decided by the Judge of 
first instance and itmust be treatedas dependent 
very, much on his discretion and his conclusion 
should not be overruled except ina clear case of 
miscarriage. But this ruledoes not apply where 
the Subordinate Judge, who -rejected the copy of the 
document was not the presiding Judge of the court 
when it was admitted in evidence without objection. 
Harripria Debi v. Rukmini Debi (1), distinguished, 
Padman v. Hanwanta (2), relied on. [p 47, col. 


1. - 
: Where ‘a father owed a large sum of dower to 
his wife and after her death transferred some prop- 
erties toher minor son who was entitled toa consi- 
.derable sharé in the dower: 7 
Held, (i) that it is not necessary in the case of a hiba- 
dil-ewaz of this description for possession to be 
transferred as it partakes of the nature of a sale 
and not ofa gift; k 
(Gi) that the transaction vested the property 
absolutely in the minor from the yery beginning and 
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“that the subsequent conduct of the father could not 
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derogatefrom the plaintiff's title. Hsahag Chowdhury 
v Abedunnessa Bibi (3), Sarifuddin Muhammad v. 
Mohiuddin Mohammad (4), Fateh Ali Shah v Mohd, 
Bakhsh (5; and Suba Bibi yv Balgobind Das (8), 
referred to, Sadik Husain Khan v. Hashim Ali Khan 
(7), distinguished. 

(iii) that even if it was an ordinary gift and not, 
a hiba-bil-iwaz, no transfer of possession to the 
son wasynecessary. The father would properly remain 
in possession on behalf of the son. 


First Civil Appeal from a decree of the 
Subordinate Judge, First Class, Delhi, dated 
the.29th October, 1928. 

. Messrs. Kishen Dayal, Mehr Chand 
Mahajan and Bhagwat Dayal, for the Appel- 
lant. 

Messrs. Nawal Kishore and Hem Chand 
Mahajan, and Ajit Parshad, for the Re- 
spondents, 

Addison, J.—The following pedigree 
table is necessary in order to understand 
this case: — . 


ALI MIRZA 
(died in December 1899) 
(leaving a widow Musammat Sufia Begam 
died on 30th March 1911.) 


w S 





Sala ar 


Nawab ‘Amir Musammat 
Mirza Mirza Mirza Kanizak 
| (defendant (alive) Hussain alias 
No. 1.) Kali Begam 
(died on 26th 
y May 1919). 
Musammat Mirza Muhammad 
Kaniz Abbas Hassan alias Wazir 
(defendant Mirza 
No. 7). (plaintiff), 
defendants 


(Nos, 2 to 6). 


Defendants Nos.8to 10 are mortgagees 
from Amir Mirza, Safdar Mirza and Nawab 
Mirza. They obtained a decree for the sale 
of the mortgaged property in 1927, There- 
upon the plaintiffs instituted the present 
suitfor possession by partition of one-third 
of thesix houses mortgaged on the ground 
that his father had made a hiba-bil-iwaz -of 
his share in his favour on the 13th of January 


-1905. Defendants Nos. 1to7 admitted the 


plaintiff'sclaim, but the other defendants 


‘denied it and alleged that Amir Mirza, 


Safdar Mirza and Nawab Mirza were the 
owners who had validly mortgaged the six 
houses to them. It was further pleaded that 
-Amir Mirza, thefather of the plaintiff had 
been dealing withthe property prior to the 
mortgagesin their favour. : 


’ AmirMirza married Musammat Anwar 
Sultan on the 11th of July, 1901,and executed 
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a deed of dower for Rs. 25,000 in her favour. 
A son was born io Amir Mirza and Musam- 
mat Anwar Sultanon the 29th of January, 
1903. Itis the plaintiff's case that he is his 
son. Onthe 6th December, 1904, Musammat 
Anwar Sultan died and on the 13th January, 
1905, the hiba-bil-iwaz in question was 
executed and registered by Amir Mirza in 
favour of Muhammad Hussain alias Wazir 
Mirza, his son by Musammat Anwar Sultan, 
the consideration being the son’s share of 
the dower of hisdeceased mother. At that 
time Amir Mirza’s share was 2-7th, as his 
sister Musammat Kanizak Hussain-was alive 
‘and it wasthis 2-7th share in nine houses 
that was transferred by Amir Mirza to his 
son, the value of this share being -stated-in 
the deed to bé Rs, 2,000. Three of the houses 
have been sold to another person and are not 
now in suit. | . -- 

The Subordinate Judge, First Class, has 
held thatit is not proved that plaintiff is the 
son to whom the gift was made, that the 
alleged deed of gift was being withheld 
improperly and that the father’s subsequent 
conduct in dealing with the property 
showed that there was no bona fide inten- 
tion to make a giftin favour of hisson. He, 
therefore, dismissed the suit and the plaint- 
iff has appealed. It may be mentioned here 
that most of the evidence was recorded by 
the predecessors of the Subordinate Judge 
who delivered judgment. 

Both parties have produced copies of 
entries from the birth and death registers. 
No entry has:‘been found regarding the 
birth of anotherson{o Amir Mirzaand no 
entry has been found ofthe death of the son 
born to Amir Mirza on the 29th January, 
1903. It should follow from this that plaint- 
iffis the son whose birth was registered on 
the 29th January, 1903,and this is supported 
by various members of the family including 
the father of the plaintiff. Further, the 
evidence regarding subsequent marriages 
of the father isto the effect that he did not 
marry again afterthe death of Musammat 
Anwar Sultan till 1917. His second wife 
died in 1918, nochild being born from her. 
His third marriage was in 1919 and there is 
a daughter by that marriage. . This evidence, 
however, has been brushed aside by the 
Subordinate Judge on the ground that the 
relatives would support a false case and 
algo on the ground that the date of birth 
given by the plaintiff in two applications 
for entry to two colleges is the 5th May, 1906. 
His certificate of Matriculation dated the 
93rd May, 1923, gives the same date of 
birth,namely, 5th May,1906. Two days later, 
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namely, on the 25th May, 1923, the plaintiff 
applied for entry to St. Stephen’s 
College, Delhi, and entered the date of his 
birth in that application as the 5th May, 
1906. He did the same when he applied to 
enter the Hindu College on the 10th June 
1926. It isin evidence that the date given 
inthe certificate that he had passed the 
Matriculation Examination is always taken 
from the school register and this certificate 
was obviously obtained in order to be 
enrolled in the St. Stephen’s College and had 
to be givenalong with the application. It 
was, therefore, necessary for the plaintiff to 
give the same date of birth, namely, the 5th 
May, 1906, as had been first given when he 
entered the school. The date of birth, 5th of 
May, 1906, was thus first given when he 
entered school and at that time the plaintiff 
was a minor and was not responsible for it. 
It is very common to make out a person 
entering a schoolto be younger in age than 
he is, in order not to be too old for Govern- 
ment employment when his education is 
completed and for other reasons. The 
mere entry, therefore, of the date, 5th May, 
1906, in the records of these educational 
institutions does not seem to me to be 
sufficient to rebut the very strong evidence 
that he was born onthe 29th January, 1903. 
Had Amir Mirza married again and had 
children shortly after the death of the first 
wife and if his son by his first wife had died, 
there would have been ample evidence 
available to the contesting defendants to 
prove these facts. I have, therefore, no 
hesitation in holding that the plaintiff was 
born of Musammat Anwar Sultanon the 
29th January, 1903, that she died on the 6th 
of December, 1901, and that his father Amir 
Mirza on the 13th of January, 1905, a little 
more thana month after his wife’s death 
executed and registered the hiba-bil-iwaz, 
whichis the basisof the plaintiff's claim. 
By this deed Amir Mirza set out the fact 
that he possessed nine houses along with 
his two brothers and one sister, that his 
share which was 2-7th, was worth -Rs. 2,000 
that he owed his a wife a dower of Rs. 25,000 
and that he in consideration of his son’s 
share of this dower transferred his 2-7th 
share in the property of his son Mirza 
Muhammad Hussain alias Wazir Mirza, the 
son of the wife who had just died.. He fur- 
ther stated that he did soin order that, if he 
married again, his issue by the subsequent’ 
marriage would have no interest in the 
property transferred. He stated that he had 
put his son in proprietary possession of the | 
property and made it his permanent: 
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property and he contracted to spend ihe- 


income o the maintenance and education of 
the son. These terms are taken from acopy 
of the document supplied by the Registra- 
tion Department, the original not having 
been produced. The original dower deed 
dated 11th July, 1901, has however, been pro- 
duced. i 

Tt seems to me that the Subordinate Judge 
could not, when delivering judgment, reject 
the copy of the registered deed as it was 
admitted without objection. Itis true that 
it was said by their Lordships of the Privy 
Councilin Haripria Debi v. Rukmini Debi 
(1) that whether or not sufficient proof of 
search for, or loss of, an original document 
to lay a ground for the admission of second- 
ary evidence, has been given, is a point 
proper to be decided by the Judge: of first 
instance and it must be treated as dependent 
very much on his’ discretion and that his 
conclusion should not be overruled except in 
aclear case of miscarriage. But in the 
present case the Subordinate Judge, who 
rejected the copy of the document was not 
the presiding Judge ofthe court when it 
was admitted in evidence without objection. 
To such a state of affairs Padman v. 
Hanwania (2)is applicable where it was 
said that the first Appellate Court should not 
have treated the -copy of the will taken 
from the Registrar's Office, which was 
filed and admitted in evidence in the first 
court without objection, as inadmissible, 
on the ground- that nosufficient foundation 
was laid for the admission in the first 
court of secondary evidence; for if such 
objection had been, taken in the first court, 
that court would probably have seen that 
the deficiency was supplied. It follows 
that the: document must be treated as 
properly admitted. In any case Amir Mirza, 
the father of the plaintiff, has stated in 
evidence that it was’ burnt by his brother 
Nawab Mirza when Amir Mirza- sold his 
share in five houses to his brother Nawab 
Mirza ip 1912. That is a reasonable 
explanation, for Nawab Mirza might not 
have card to buy his-brother’s share with 
the original of such a document in existe- 
nee. 2 ii 

There is no doubt that subsequent to Lhe 
deed of the gift the father of the plaintiff, 
Amir -Mirza, did act as-if he was still the 
owner of the 2/7th share transférred, in that 
on various occasions commencing with the 

(1) 19 O 433; 19.1 A 79; 6Sar.177 (PC). . - 

(2) 29 Ind. Cas. 807; 93 P R 1915; 18 M L T 54; 19 
O WN 929; 13A LJ 801; 17 Bom. LR 609; 2 L 
W 645; (1915) M WN 500; 220 L J172; 110P W 
R 1915; 29 M LJ 307;11 P L R1916 P 0). 
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year 1906, he mortgaged or sold this share 
of some of the property to various persons. 
The last of these transactions appears to 
have taken place in 1912, except that the 
four morigage deeds in favour of the con- 
testing defendants were executed in 1919 
and 1920 by Amir Mirza and his two 
brothers. On the other hand, the plaintiff 
has been able to produce certain deeds of 
rent executed before this dispute arose in 
which Nawab Mirza, Safdar Mirza and the 
plaintiff and not his father were acknowl- 
edged to be the landlords. One of these 
rent deeds was executed on the 16th March} 
1914, by Abdul Ghafur, another on the 
18th September, 1912, by Parwarish Ali 
and a third by Sharif Hussain on the 
20th July, 1922. There are also réceipisin 
the plaintiff's favour but they start sub- 


‘sequent to the institution of the mortgagee’s 


suits and need not be further considered. 


_It has also been proved that in the Municipal 


tax registers the recorded owner of the 
property is Nawab Mirza. That, however, 
cannot go against the plaintiff's case, as 
obviously Nawab Mirza was not the sole 
owner of the property. 4 

It is clear, therefore, that immediately 
after his wife's death this hiba-bil-twaz was’ 
executed by the plaintiff's father in plaintiff's 
favour, and it is not asserted that at that 
time there was any necessity to enter into 
a sham transaction. On the other hand, 
it was natural that the father should wish 
to make a gift for consideration in favour 
of the young son of his first wife whohad 
just died. It has been established that this 
wife was due a large sum of dower and 
the son had a considerable share in this, 
By the deed in question the father protect- 
ed hisson by granting him his share in 
the property. Hewas the de jure guardian 
of his son and it seems to me thathe could 
act on his son’s behalf in accepting the 
bargain which was undoubtedly for the 
benefit of the son. I, therefore, hold that 
the transaction was not a pure gift but a 
hiba-bil-twaz and that it was a bona fide 
transaction intended to benefit the son of 
his first wife. It does not matter, there- 
fore, that subsequently the father mortgaged 
or sold parts of the property in conjunc- 


_tion with his relatives. It isnot necessary 


in the case of a hiba-bil-iwaz of this 
description for possession to be transferred 
as it partakes of the nature of a sale and 
not of a gift. In Hsahaq Chowdhury v. 
Abedunnessa Bibi (8), it was said that the 


(9) 28 Ind. Cas, 692; 42 O 36l; 19 OWN 
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provisions of the Muhammadan Law applic- 
able to gifts do not apply to a so-called 
gift made in'licu of a dower debt which 
is really of the nature of a sate; while in 
Sarifuddin Muhammad v. Mohiuddin 
Muhammad (4), it was’ held that the transac- 
tion falsely termed in India hiba-bil-iwaz 
is not governed by Muhammadan Law of 
hiba but is amenable to the general law 
in India relating to contracts and the 
transfer of property. Similarly in Fateh 
Ali Shah v. Muhammad Bakhsh (5), it was 
held that a transaction of this kind was 
` tantamount to a sale and by it-an absolute 
title in the property in dispute was con- 
ferred at once. In Suba Bibi v. Balgobind 
Das (6), it wag held that if there was a 
subsisting debt for dower from the husband 
to the wife and he transferred and she 
accepted his share in satisfaction of it, 
the transaction was legitimate and no court 
had any power to disturb it, while it was 
for the defendant to establish that the 
transaction was merely colourable or ficti- 
tious. 

Reliance, however, was placed by the 
learned Counsel for the respondents on the 
Privy Council decision in Sadik Husain 
Khan v. Hashin Ali Khan (7). In that 
case there was a settlement by a Muham- 
madan the parties to which were himself, 
his wife and trustees, Init, it was said 
that it had been ag eed between the parties 
that the settlement should be in full 
satisfaction of the dower debt. The deed, 
however, was never executed by the wife 
and there was no evidence independent of 
the deed to show that the agreement was 
ever entered into between the settlor and 
his wife, that she would accept the provi- 
sion made for her in the settlement. in 
satisfaction and discharge of the unpaid 
balance of her dower and she never elected 
in his lifetime to take the benefits con- 
ferred on her by the deed in lieu of it. 
Tt was held that the conveyance was a 
purely voluntary gift, as subsequent election 
could not be held to be a substitute for 
the original consideration. It does not 
seem to me, however, that this case applies 
to the facts before ee a _ the father 

jure guardian of his minor son 
wa rg obs. 60 54 O 7545310 W N 1088; A 


( 

27 Cal. 8C8 
KO) Tig Ind. Cas. 258; 9 Loh, 428; AIR1928 Lah 
516; Ind. Rul. (1929) Lah. 858. 

(6.8 A178; A WN i886, 5L 

(7) 36 Ind Gas 104; 38 A 627; 31 ML J 607; 14 A 
L J 1248; 190 0192; 18 Bom. LR 1037; 210 W 
N 130; (1916) 2 M W N 577; 21 ML T 40,1 PLR 
157, 4 Ò LJ 22; 250 LJ 363,6 L W378; 10 B 
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and as the transaction was undoubtedly 
for the benefit of his son, he coulde transfer 
the property to his son “in lieu of Rs, 2,000, 
part of the dower debt which the son was 
entitled to on the death ofhis mother. It 
seems to me, therefore, that the transaction 
vested the property absolutely in the minor 
from the very beginning and that the 
subsequent conduct of the father could 
not derogate from the plaintiffs title. 

Even if it were held in the present case 
that this was an ordinary gift and not a 
hiba-bil-iwaz, it seems to me that, no transfer 
of possession to the son was necessary. 
This follows from Musa Miya v. Kadar Bax 
(8). The father recited in the deed that, 
he would use the income for the maintena- 
nce and up-bringing of the son. It seems. : 
to me that it was not necessary to get all: 
the tenants to attorn to the son, 
property was joint property and was manag-* 
ed by various members of the family from 
time to time. All the tenants did not give 
leases but whatever leases have been proved 
are leases in favour of the plaintiff and of 
the plaintiffs two uncles. Even in such 
a case, it does not seem to me that the 
father’s subsequent acts of alienation 
éstablish that he had no intention of transfer- 
ring the property to his son. The father 
would properly remain in possession onbehalf 
of the sonand his subsequentconduct alone. 
would not show that the transaction in its 
inception was meant to be sham. Whatever 
view, therefore, is taken of the case, it 
seems to me that the plaintif must 
succeed, 

The parties are Shias and as Musammat 
Sufia Begam was a childless widow, she, 
would only be entitled to a l-4th share in the, 
value of trees and buildings standing on 
her husband's land as well as of his mov- 
able property. She was entitled to no . 
share in the site of the buildings. At the, 
time of the gift, therefore, Amir Mirza. 
had certainly by 2-7th share in the site of: 
the buildings. The plaintiff's case is that 
he is entitled to one-third, but’ this 1s 
obviously wrong. When Musammat: 
Kanizak Hussain alias Kali Begam died 
in 1919, her share did not go to the plaintiff, 
but to his father Amir Mirza who is still 
alive. The plaintiff's share, therefore, cannot 
be more than 2-7th. It was contended on. 
behalf of the respondents that he was not. 
entitled to that share of the value to .the. 
buildings materials as at the time of the 

(8) 109 Ind. Cas. 31;52 B 316; A I R 1928 P O 108;. 


2% A LJ 457; 470 L J517; 54 M LJ 655; 32 OW 
N 733; 30 Bom. LR 766; 28L W33 (PC). 
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hiba-bil-iwaz to him Musammat Sufia Begam 
was alive. This question- was not raised 
in the trial Court and I am of opinion 
that if’ cannot be allowed to be raised here. 
It involves a question both of law and 
fact. Had the question been raised, it 
might have been pleaded that Musammat 
Sufia Begam's share in the material had 
been satisfied out of the movable property: 
or that she had been. paid in some other 
way, while inorderto determine her share, 
the value of the material in 1899 when 
Ali Mirza died, would have to be arrived 
at. 1 agree, therefore, that this question 
cannot be raised now. . 
For the reasons given, I would accept 
the appeal and would grant the plaintiff 
a decree for possession by partition of a 
- 2-7th share in the six houses in suit. In 
. „the circumstances: of this case, however, 
I would direct that parties bear their own 
cosss throughout. | 
Agha Haidar, J.—lagree. i 
N.-A. AN Appeal accepted. - 


(Translated from Urdu.) 


HYDERABAD HIGH:COURT. 
FULL BENCH. ; 
Uivil Miscellaneous Appeal No. 60 
- of 1341 Fasli. - 
6th Azur, 1342 Ta Gan, 
“1932. 
NAWAB-JEEVAN Yar JUNG BAHADUR, 
‘Nawas Saman: Nawaz JANG BAHADUR 
AND Rar BISESHwAR ‘Nats, JJ: , 
. NASIRUDDIN GHALIB - PLAINTIFF 
T — APPELLANT i 


VETSUS 
KISHNAJEE MAHADAVJEE-- 
DEFENDANT RESPONDENT. : 
Hyderabad Civil Procedure Code (Act III of 
1823-F' 1, 38. 286,524—S. 286,if relates only to the 
court passing decree—Stay of execution—When to be 


ted. 

T Section] 2£6, Hyderabad . Civil Procedure Code, 
řelates only to thecourt which pissed the decree. 

Where it is not proved as a fact that the property 
in dispute isto be sold wrongfully in execution of 
the decree, an order under s 524, Hyderabad “Civil 
Procedure Code, should not be passed When proper 
security is given, the High Court may, however, stay 
execution, in exercise of their inherent powers. 
- Miscellaneous Appeal against an order 
of Nawab Mirza YarJung Bahadur, Chief 
Justice (Judge, Original Side of the High 
Court) datedthe 21st Isfandar, 1341 Fasti. 


Mr. Lakshmi Narsayya, forthe Appel- 
lant. : . f an bah 
“Moulvi Mirza Mohammed: Ali -Baig, for 
the Respondent. ` ~- a SN 
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| court which passed the decree. 


Ag 
Judgment. The Original Gourt has 
vacated the stay .order given ex parte. 
Against the said order the present Miscel- 
laneous appeal has been preferred. From 
the perusal of the records it appears that 
a suit has been instituted before the lower 
Court for setting aside a decree which has 
been passed by the City Civil Court. In 
this connection,. an application has been 
put in alleging that the applicant will. 
suffer greatloss if the decree sought to 
be set aside is executed. This application 


‘was granted: by the lower Court and the 


order was communicated to the City Civil 
Court to stay the decree. Atthe instance 
of the opposite party the former order was 
reviewed and the stay order was vacated. 
We hold that s. 286 Hyderabad Civil Proced- 
ure Code, Act No. I of 1323 Fasli [O. XXI, 
r. 29, Civil Procedure Code (Act V of 1908)], is 
not applicable, as itis relates only to the 
Itis appa-’ 
rent that no decree has been passed by the 
original side of the High Court against-the 
defendant which could be stayed -till’ the 
disposal of the present" suit before it. 
Hence the lower Court has acted rightly 
in vacating the stay order and we 
agree with the order proposed. The 
question to be decided is whether the court 
trying the suit can pass any order 
under s. 524, Hyderabad Civil. Procedure 
Vode, [(O."XXXIX,r 1, Civil Procedure Code’ 
(Act V of 1908)]. We are of opinion that it has’ 
not been proved as a fact that any prop-" 
erty in dispute is to be -sold wrongfully 
in execution of the decree; hence the present: 


< appeal is fit to be dismissed, However- 


the Vakil for the appellant expressed 
before us that he is ready to give proper 
security to the extent of the decretal amount: 
and the learned Vakil for the respondent: 
agrees to the arrangement. Under these 
circumstances, we ‘exercise our inherent 
powers unders. 644 Hyderabad Civil Pro- 
cedure Code, [s. 151, Civil Procedure Code, 
(Act V of 1908)], for the ends of justice and 
order that if the appellant furnishes 
proper security to the extent of the de- 
cretal amount, the Executing Court will be 
communicated to stay. the decree. Res- 
pondent’s costs of this appeal will have to 
be paid by the appellant. | - ae 
NA... Appeal. allowed, 


i 
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f i COURT 


Second Civil Appeal No. 7 of 1929. 
ee. May 5, 1932. 
FERRERS, J. C., AND RUPCHAND, A. J.C. 
SALAMATMAL-— APPELLANT 
l ; versus” ` 
Musammat NURKHATUN AND OTHERS — 
é . . RESPONDENTS. f 
Execution-~ Decree, assignment of—Right of decrec- 
holder to execute until his name ie rcmoved— Practice 
—Pleading—Parties to same Litigation—Inconsistent 
pleas, if may be taken. Pelee ae 
Where a decree-holder assigns -his rights under 
a decree, he continues io hava-a right to execute th3 
decree until his name is removed and re-placed by 
the name of his assignee Nih i 
‘As between the same- litigants one party cannot 
defeat theclaim ‘of the other by a plea negativing 
a contention successfully advanced by him ina 
former suit. A party who has-obtained an order of 
the court and has succeeded under it cannot, after 
he has enjoyed a benefit under that order, say -that 
it: was valid for one purpose’ and ‘‘invalid foran- 
other. | a ane 
¿Mr Kimairai Bhojraj, for the Appellant. 
-Mr. Srikishendos H. Lulla, for the Res- 
yondents. o 
Ferrers, J. C.—The decree which `un- 
„derlies these proceedings wes. passcd so 
--Jopg ago as September; 1919. 
decree on a mortgage. The decree-holder 
was Tarachand and the judgment-debtcrs 
were, Allahrakhio, Sobh), Lehno, and Jivno. 
In February, 1925, an attempt wes made to 
execute this. decree by the sale of one of the 
properties to whichit relates. This attempt 
was made by Salamatmal, the present ap- 
pellant. He claimed to be an assignee of 
the rights of Tarachand, the orginal decree» 
holder. According to law, notice of his ap- 
plication, should have been given both to 
the transferors and the judgment-debtors. It 
so: happened however ibat Allahrakhio, 


had died in the interval. He was apparent-. 


ly. not interested in the property which 
Salamatrai desired to selland for this: or 
some other reason, his heirs were not joined. 
The other three judgment-debtors objected 
tothe application. They made two con- 
tentions: one was that theassignment by 
Tarachand to. Salamatmal had not been 


proved, and the other was that they them- 


selves being.purchasers without notice were 
not affected by the. decree. The. lower 
Court overruled these objections. and 
allowed execution to proceed. The. three 
judgment-dehtots appealed and it was 
held by the Appellate Court that the assign- 
ment hadnot been proved. 'This appears 
to have been the reason why the execution 
was refused. a og 

| Salamatmal believed that this was an 
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- one purpose and invalid for another. 


-him of his right to assign the decree. 
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obstacle which he could easily oyercome- 
He appears to have attemptedto éstablish 
by evidence the assignment which had been 
disputed. He presented another darkhast 
on 4th September, 1926, but it was dismissed 
on 21st February, 1927, on the ground that: 
it wasres judicata. Salamatmal was not- 
daunted by these successive failures. On- 
14th February 1927 Tarachand executed a 
fresh assignment deed. Onthe strengih of 
this fresh deed Salamatmal on 20th March 
1927, brought a third application for 
execution. In the trial Court this applica- 
tion failed upon a preliminary point:which 
was thus worded. 

“Whether the assignor had any valid interest .on 


4th February, 1927, when he executed the fresh 
assignment deed.” 


- The trial Court held that Tarachand had 
already transferred the decreein 1925, and 
after that, he had no remeining interest 
which he couldconvey. Thelearned Judge: 
of the Appellate Court Gonfirmed ihis 
conclusion and dismissed the appea!: In 
this court {wo propcsitions have been urged 
on behalf of the appellant. .These are these: 
(1) that Allahrakhio, Sobho-and Jivno hav- 
ing reprobated the first. assignment as” 
invalid, cannot now assert that it is valid ; 
(2) that the original decree-holder has a 
right to execute his decree unless and until 
his name has been removed.and replaced by 
thename of an assignee. The second of 
these propositions is accepted by the respon- 
dent and it needs no discussion. We are 
of opinion that the appeal can be decided 
on the first point. It is asound proposition 
of law that as between the same litigants 
one party cannot defeat the claim of the 
other by a plea negativing a contention 
successfully advanced by him in a former 
suit. A party who has .obtained an order 
of the court and has succeeded under it 
cannot, after he has enjoyed a benefit 
under that order, say that it was valid for 
This 
however is what the three contending judg- 
ment-debtors are attempting to do. They 
now say that the first assignment made by 
Tarachand is valid in so far as. it porte 
ut 
it is invalid in so far as it purports to confer 
upon Salamatmal, a right to exectte the 
decree. ca A 
- These considerations apply directly only 
to Lahno, Sobho .and Jivno who were 
actually parties to. the first application. 
Tothat application Allahrakhio was not 
a -party nor- had- any representative of 
Allahrakhio been brought on the record, 
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but this deficiency has since been supplied. 
Allahrakhio's representatives 


by or on behalf ofany of them. Mohamed 
Rafiq, one of the representatives of 
Allahrakhio, did appear in the trial Court. 
By him however, this contention was not 
raised. By Sobho Lahno and Jivnoit cannot 
be raised. 
disposed of on a preliminary point this 
appeal must be dealt with under O. 41, r. 23, 
Civil Procedure Code. This appeal must 


be remanded with instructions to the lower 


Court to proceed to determine the remaining 
points in controversy in the application 
according to law. Costs to be costs in the 
cause. 

Rupchand, A J. C.—I ‘concur, and I 
wish to add a few words. Such of the res- 
pondents as were served witha notice under 
O. XXI, r. 16 in the prior proceedings had 
disputed the validity ofthe assignment of 
the decree in favour of Salamatmal. The 
court had given effect to their plea. It was 
therefore not open to them to blow hot and 
cold and to contend that asthe first assign- 
ment was valid, the judgment-creditor had 
nointerest left in; them which they could 
transfer under the second deed of assign- 
ment and that therefore, the second deed of 
assignment was invalid in law. With 
regard to the heirs of Allahrakhio who 
were not parties tothe previous proceedings, 
only one appeared in the-present proceed- 
ings, but he raised no such plea. The 
learned District Judge was therefore, in 
error in holding that as he was not ap- 
probating and reprobating, it was open 
to him to go into the questidn raised by 
the other respondents. In.my opinion, he 
should have confined the parties to their 
respective pleadings. It is also to be 
noticed, that not only there was no proof 
before the Gourts “below that the first 
assignment was a valid assignment but 
there wes a finding of the court in the prior 
proceedings to the effect that no valid assign- 
ment had been proved. It may be that 
the first assignment was a valid assignment 
and that Galamatmal had in the prior 
proceedings neglected to establish its 
validity. But that wes no ground for 
assuming that there was a prior valid 
assignment as seems to have been done. 
It is to be regretted that the contesting 
respondents should have been able to delay 
the execution of the decree for a period of 
five years by adopting such means and 
it is hoped thatthe trial Court would now 


have been’ 
served with notice of the present proceedings.’ 
In this court there has been no appearance: 


The ap lication having been, 
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proceed with the determination of: the 
remaining points in issue as expeditioi sly 
as possible. 


NA. Appeal remanded. 


OUDH CHIEF COURT. 
~ Criminal Reference No. 48 of 1931. 
November 26, 1931, 
Kiser, J. 
Mr. 8. F. LEE—Appricant 
VETVSUS r 
Mus. M. LEE — COMPLAINANT — 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1899,8 488— 
Application under—Compromise contemplating the 
passing of orders by court— Validity —Jurisdiction— 
Permanent residence of parties. 

Where a husband has in fact neglected or refused 
to maintain his wife and has thus forced her to make . 
an application under s. 488, Criminal Procedure 
Code, his entering intoa compromise to pay her a 
fixed’ monthly allowance when summoned before the 
court, without any attempt , to rebut the wife's 
allegation cannot be said to annul his previous 
refusal to maintain her so as to take the case outside 
the provisions ofs 188 of the Code, but where such 
compromise contemplates the passing of an order 
under s. 438 an order in the terms of the compro- 
mise can properly be pissed by the criminal Court 
under that section. Hakim Devi v. Sham Singh 
(3) and Mangayyamma v Appalaswami (4), relied on, 
Budhu Ram v Khem Devi (li and Sham Singh v. 
Hakam Devi (`), distinguished. [p. 53, col 1] 

Where the parti s to an application under s 488, 
Criminal Procedure Uode, have their permanent 
residence within the jurisdiction ofa court, that 
court has the jurisdiction to entertain the application 
although the husband may have deserted ‘his wife 
from a diffgrent place where he was only on a seasonal 
visit [p 53, col. 2.] 

Criminal Reference made by the Sessions 
Judge, Gucknow. | , 
| Messrs?-8-G.-Brahmacharan and G, N. Mu- 
kerjee, for the Applicant. 


Mr. R. F. Bahadurji, for the Opposite 
Party í i 

The Government Advocate, for the 
Crown. : 


Judgment.—This is a reference made by 
the learned Sessions Judge of Lucknow 
arising out of an order of maintenance made 
by the City Magistrate of Lucknow under 
s, 488, Criminal Procedure Code. One Mrs. 
Lee made the application for maintenance 
against her husband Mr. Lee, an employee 
in the East Indian Railway on 12th Octo- 
ber, 1926, praying for maintenance for herself 
and her three daughters whose ages on the 
dale of the application were seven, four 
and two years respectively. She alleged 
that her husband had deserted her since 
March, 1920, and had given her scatcely 
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anything for her maintenanéé aid that of her 
children. At that time Mr. Lee was receiv- 
ing asalaryof Rs. 250 a month. On notice 
being served on Mr. Lee, he appeared in the 
Magistrate's Court and came to an agree- 
mentin court with the applicant under the 
terms of which he was to pay her Rs. 60 


per mensem. This agreement whichis dated 
26th November, 1926, was attested both by 


Mr, and Mrs. Lee before the Magistrate, - 


on which the Magistrate made the following 
order: Ay 
“I make an order under s. 4€8, Criminal Procedure 


Code, and interms:of this compromise to the effect ‘ 


that Mr. Lee would pay Rs. 60 a month as main- 
tenance allowance to his wife with effect from 
the date on which be gets his next pay and shall 
continue to do so every month through this court till 
ordered otherwise.” 


The Magistrate’s order was signed by 
both parties, Mr. Lee having noted in his 


own hand that he signed it “in. token of: 


notification.” On 28thMarch, 1927, on the 
application of Mrs Lee and on the basis 
of the agreement referred to above, the 
maintenance allowance was raised by the 
same court from Rs. 60 to Rs, 100 per 
month. On 20th February, 
application of Mrs. Lee, the allowance was 
further raised’ by the same court from 


Rs. 100 to Rs. 1295 per month. On 30th 
June, 1931, on a further application by Mrs.’ 
Lee the allowance was one more raised by, 


the same court. under s. 489; Criminal] Pro» 
cedure Code., from Rs. 125 to Rs. 175 per 
month. Until the last-mentioned .applica- 
tion Mr. Lee appears to have acquiesced 
in the order passed by the Magistrate from 
time to time, but when the Magistrate 
increased the allowance to--Rs. “175 per 


month, he applied in revision:to *Hé Bes- 


sions Judge of Lucknow. In “his” applica- 
tion in revision he challenged the order -of 
the Magistrate dated 30th June, 1931, in 


creasing the allowance from Rs. 125 to 


Rs. 175 per month having been made with- 


out jurisdiction and not in accordance with |` 


law. His application did not specifically 
refer to any previous orders in the mainteance 
proceedings. The case however appears to 
have been argued before the learned Ses- 
sions Judgeon the footing that the main- 
tenance order passed by the City Magis- 
trate, Lucknow, on 26th November, 1926, 
was void ab initio on the ground that when 
a compromise has been entered into bet- 
ween the parties to a case under s. 488, 
Oriminal Procedure Code under the terms 
of which the husband undertakes to pay 


-maintenance to his wife, there remains no 


refusal to maintain his wife on the part 


MRI S, F. URE V. MRS, M. LER. 


1929, on the 


-mean that s. 
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of the husband and therefore s. 488 has no 
longer any application. This contention 
found favour with the learned Sessions 
Judge who considers that in the circumst- 
ances the Magistrate had no jurisdiction to 
make anorder of maintenance and therefore 
his proceedings were void under s. 530 (n), 
Criminal Procedure Code, and should be 
set aside. He accordingly referred the case 
to this court witha recommendation that 
the orders of the City Magistrate should be, 
declared to be unenforceable. 

The learned Sessions Judge has mainly 
relied in support ‘of the view taken by him 
on the rulings in two Lahore cases, 
namely Budhu Ram v. Khem Devi (1) and 
Sham Singh v. Hakam Devi (2). It is true 
that these cases do prima facie appear to 
lay down the proposition that where once 
acompromise is entered into for main- 
tenance there is no refusal to maintain on 
the part of the husband and therefore, 
s. 488 has no longer any application and 
the proper remedy is by way of a suitin 
the Civil Court to enforce the compromise. 
It would however appear that ifthe full 
facts of these two cases had been set out 
in the judgments, it would be found that 
the proposition laid down was not intended 
to be .a general proposition applying to 
all casesin which the parties to an appli- 
cation under s. 488, Criminal | Procedure 
Code, enter into a- compromise under the 
terms of which the husband is to pay 
maintenance tohis wife, but only to cases 
in which such compromise was arrived at 
independently ofthe court. This is estab- - 
lished, by the later case of Hakam Devi v, 
Sham Singh (8), which was between the 


‘same parties as the last case referred to 


and decided by the same learned Judge 
of the Lahore High Court. In this case 
it..was held, after reference to the previous 
case between the same parties Sham Singh 


‘vy. Hakam Devi (2), that’merely because. the 


parties compromise as to what is the 
proper rate of maintenance, this does not 
nt 488, Criminal Procedure 
Code, is no longer applicable. Nor does 
it mean that it can no longer be said 
that the husband has neglected or refused 
to maintain his wife. A similar view. 
was taken by the Madras High Court in 


i {) 95 Ind’ Cas 315;A IR 1926 Lah 469; 27 Cr. L 
(2) 127 Ind. Cas 13; A I R190 Lah. 524; Jnd: 


Rul. (1980) Lah, $13; 31Cr, LJ 1179; (1970) Cr, Cas, 


(3) 132 Ind. Cas 854; AIR 1931 Lah. 574; Ind 
Rul, (1931) Lah. 694; 32 Or. L J 998; (1031) Or. Cas, 
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Managayyamma v. Appalaswami (4), in 
which alearned Judge of that court con- 
sidered Budhu Ram v. Khem Devi (1) and 
‘Sham Singh v. Hakam Devi (2) and found 
‘himself unable to agree with the proposi- 
tion of law laid down therein, if the cases 
referred to a compromise of which an 
essential part is the passing of an order 
under s. 488, Criminal Procedure Code. _ 
_ He held in that ‘case that a Magistrate 
is under no necessity to pass an order 
under s. “488 where the compromise is 
entirely independent of the court, but 
if it isa compromise of which an essential 
part is the passing of an order “under 
s. 488 such order can be enforced under 
‘that section. In my opinion, where a 
‘husband has in fact- neglected or refused 


‘to maintain his wife and has thus forced. 


her to make an application under s. 488, 
Criminal Procedure Code, his entering into 
a compromise to pay her a fixed monthly 
allowance when summoned before the court, 
-without any attempt to rebut the wife's 
allegation cannot be said to annul his 
previous refusal to maintain her -so as 
to take the case outside the provisions 
-of s. 488 -of the Code, but where such 
compromise contemplates the passing of 
an order under s. 488, an order in the 
terms of the compromise can properly be 
passed by the Criminal Court under that 
section.” Thelearned Counsel for Mr, Lee 
has endeavoured to establish that the com- 
promise in- the present case was entirely 
independent of the court and did not 
contemplate an order being passed under 
s. 488. In support of this argument he 
relies on the statement in the preamble of 
the compromise dated 26th November, 1926, 
which runs as follows: i 
“The above-named plaintiff and the defendant Mr. 
5. F. Leehave agreed upon the following terms 
embodied in this compromise and consequently the 
complaint of the above-named plaintif may be filed 
and not proceeded any further. Bòth the parties 
agree to abide by the terms of the compromise.” 
Then follow the terms of the compromise 
itself which the learned Counsel does not 
appear to have read, as these terms clearly 
contemplate that an order shall be passed 
by the court under s. 488, Criminal Proce- 
dure Code, in accordance with the com- 
promise. Thuspara. 2 lays down “that 
this amount shall be paid every month 
through this court”; para. 3 lays down: 
“that the plaintiff has a right to apply to this 
court fora revision of this rate of her mainten- 
(4) 131 Ind Oas. 173; AIR 1931 Mad. 185; 60 M 
LJ 213; 33 L W 405; (1931) MW N 327; 32 Or L 
J 83; ind, Rul, (1931) Mad. 509; (1931) Or. Cas. 
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: was present in person and who 
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ance allowance whenever the defendant gets an 
increment in his pay,” 

“Paragraph 5 lays down: 

“whenever the Loreto Convent refuses to keep the 
children and topay for their board and lodging it 
will be open to the plaintiff to apply to this court 
for a revision of her maintenance allowance in 
order toenable her to meet “the expenses: of the 
children also;” i : sees 
while para. 6 records certain undertakings 


- given bythe wife: 


“as long as he continues to abide*by the orders 
of this court as laid down in the terms of this 
compromise * : a 

Thus reading the compromise as a 
whole, it is abundantly clear that the par- 
ties contemplated that the court should 
pass an order -under s. 488, Criminal 
Procedure Code, in the terms of the compro- 
mise, Such an order was duly passed by 
the court. It was accepted by Mr. Lee who 
signed 

the order in token of notification thereof. 
“This incidentally ‘convicts: him of bad 
faith in stating in his application to the 
learned Sessions Judgethat the order was 
passed ex parte. In my opinion therefore 
the order of the learned City Magistrate 
granting maintenance to Mrs. Lee was a 
proper order passed in accordance, with 
law. The reference is accordingly rejected. 
The learned Sessions Judge did not go 
into the other matters raised in Mr. Lee's 
application. This court is competent’ to 
deal with*them in the exercise of its 
revisional jurisdiction. Only two points 
are raised, and in my opinion there is no 


“ substance in either of them. The fifst. is 


that the learned City Magistrate was in- 
competent to pass any order in the matter 
as the Jast residence of the parties together 
“was in Naini Tal and Mr: Lee is now 
residing in Calcutta. It appears however 
that the permanent.residence of the parties 
at the’time of the passing of the mainten- 
ance order was Lucknow. They were only 
on a seasonal visit to Naini Tal in 1925 
atthe time when Mr. Lee deserted his 
wife. Thesecond relates to the amount ‘of 
the allowance. It is stated by Mrs. Lee 
that her husband is earning about Rs. 500 
per mensem and this is not contradicted 
by the learned Counsel for Mr. Lee. Even 
df he were only earning Rs. 450 or 
Rs. 400 per mensem, it cannot be said that 
an allowance of Rs. 175 per mensem for 
the maintenance of his wife and his three 
young daughters is excessive. Mr. Lee's 
- application is accordingly rejected.. 
N-A. Application rejected, 
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COURT. . 
Miscellaneous Civil Appeal No. 12 of 
. ; - 1930. 
August 24, 1931. 
MILNE, J. C., AND Aston, A. J. O. 
. JAIKISHINDAS AND OTHERS— 
ed APPELLANTS 
VETSUs . 
NARAINDAS AND . ANOTHER—RESPONDENTS. 
Civil Procedure Code (Act V of 1908),0. XXXIX, 
r iI—Mortgagee or attaching creditor proceeding to 
sell: right, title and interest of debtor—Injunction, if 
can be issued torestrain him—Balance of conveni- 
nce. . 
ii Where a mortgagee or attaching creditor proceeds 


` to sell the right, title andinterest of his debtor, the 


-balance of convenience iain favour of the creditor 
and no injunction should issue restraining him from 
effecting such sale during the pendency of a suit to 
which he isa party and where his claim is being 
impugned. All thatthe court might do ex majore 
cautela is to require the creditor to give an under- 
taking that at the time of the sale, whether it be 
through the court or otherwise, the intending pur- 
chaser should be informed of the pendency of the 
suit.’ Ismail-Ghulam Hussain v. Tyeballi Essaji (1), 
‘relied on. i 

Miscellaneous Appeal against an order of 
the First Class Sub-Judge, Sukkur. 

Mr. Asudomal Rewachand, for the Appel- 
Jants. 
` „Mr. Fatechand Asudomal, forthe Respond- 
“enis, - l 


Judgment.—This is an appeal against 
the order of lhe First Class Sub-Jdudge, 
Sukkur, who directed that the auction sale 
“which had been stayed should proceed, it 
‘being made ,clear ihat the eight’ annas 
‘share of the plaintiffs respondents was not 
being sold. 

' The facts briefly are that a decree had 
been obtained'on a mortgage against the 
‘father Pessumal. The present suit is brought 
-by the minor sons of Pessumal for part’ tion 
of the family property on the ground that the 
mortgage decree obtained against their fa' her 
Pessumalis not binding on them until it is 
proved that the debt incurred by their father, 
defendant No. 1, was for legal necessity, 
‘and they applied for an injunction that the 
sale in the suit brought by the mortgagees 
against Pessumal, their father, should 
-not proceed until the present suit is decided. 
The learned First Class Sub-Judge ordered 
that the sale should proceed, but that it 
should be made clear that the plaintiffs’ 
‘eight annas share in the property was not 
to be sold pending the disposal of ihe pre- 
sent suit. The question with regard to in- 
terloeutory injunctions was considered at 
some length in a ruling of this court in 
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Ismail Ghulam Hussain v. Tyebalfi Essajt 


(1), where it wes laid down that where a 
mortgagee or attaching creditor p-ocecds 
to sell the right, title and interest of his 
debtor, the balance of convenience is in 
favour ‘of the creditor and no injunction 
should issue restraining him from effecting 
such sale during the pendency of a suit to 
which heis a party and wherein his claim 
is being impugned. All that the court 
might do ex majore cautela is to 1equire 
the creditor to give an undertaking that at 
the time of the sale, whether it be through 
the court or otherwise, the intending pur- 
chaser should be informed of the pendency 
of the suit. ; 

Now the order which the appellents re- 
quest should be passed, viz., that the auction 
should proceed in respect of the right, title 
and interest of their judgment-debtor, is 
the order which according to the ruling 
quoted would be the proper order in such 
cases. It is clear that the plaintiffs im the 
present suit, who are minor sons of Pessu- 
mal, would not be prejudiced by .such an 
order. If their own right, title and interest 
in the suit property is provedthey would not 
be affected by the proposed order. We there- 
fore vary the order of the lower Court and 
direct that the sale of the judgment-debtor's 
right, title and in'erest in the property 
shou'd proceed, it being made clear at the 
time of the sale to the intending purchasers 
that the present suit is pending.. Costs on 
respondents. 

N.-A. Order accordingly. 


(1) 125 Ind. Cas. 208; A 1R 1929 Sind Isz,24 S 
L R81; Ind. Rul, (1930) Sind 176. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. | 
Second Civil Appeal No. 244-B of 1920, 
November 40, 1932.. 
3 NiyoGI, A. J. C. : 
SADASHEO KRISHNARAO BUTY 
— PLAINTIFF APPELLANT 


cersus 
SADASHIV RAMCHANDRA 

AND ANOTHER— DEFENDANTS— RusEONDENTS. 

Hindu Law—Debts—Surety for honesty of servant 
—Kn‘orceability of liability against widow. 

Where a Hindu his become surety for the honesty 
of another any liability he may incur in consequ- 
exce of the dishonesty of the principal debtor, e. g. 
misappropriation of hie master’s mouey cannot be 
enforced against his widow, 

Tne test to determine whether the suretyehip is 
for payment or for honesty is whether the sct gives 
rise to the liability of a civil natureon the one hand 
or criminal ortortious on the other. - 5 
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Secortd Appeal against the decree ofthe 
Third Additional District Judge, Amraoti, 
in Civil Appeal No. 59 of 1930, dated.the 11th 
April, 1930,. arising out of Civil Suit No. 
334 of 1927 in the Court of the First 
Sub-Judge, Second Class Amraoti, dated 
the 28th April, 1929. 

Mr. A. V. Zingarde, for the Appellant. 

Messrs. M. R. Bobde and D. K. Amin, for 
the Respondents. ; 

Judgment.—This appeal arises out of 
a suit filed by Sadasheo Krishnarao Buty 
against Sadasheo Ramchandra and Sheo- 
ganga, wife of Anandrupsa, for recovery of 
several amounts totalling Rs. 703 which 
were misappropriated by Sadasheo Ram- 
chandra, while he was in the plaintiffs 
service. Musammat Sheoganga was im- 
pleaded in the suit as being the widow of 
Anandrupsa, who, as asurety, had under- 
taken to reimburse any loss that would be 
caused to the plaintiff on account of the 
neglect or misconduct on the part of Sada- 
sheo in the performance of his service. 
Ths agreement between the plaintiff and 
Sadasheo Ramchandra, defendant No. 1, 
together with Anandrupsa, the surety, was 
incorporated ina document executed on 5th 
April, 1922. The trial Court decreed the 
suit against both the defendants. Sheoganga 
preferred an appeal against the decree, 
which was allowed by the Third Additional 
District Judge, Amraoti. The plaintiff 
Sadasheo Krishnarao has come up in 
second appeal -urging that Mausammat 
Sheoganga was liable to pay the surety- 
debt of her husband, Anandrupsa. 

The only point for determination in 
this appeal is whether the liability incurr- 
ed by Anandrupsa as surety can be 
enforced against his widow Musammat 
Sheoganga. On behalf of the appellant it 
is contended that Anandrupsa was a surety 
for payment and not merely for honesty. 


The material portion of the service bond,. 


Ex. P-12, is as follows: — 

“I shall do my work honestly and in obedience to 
the custom and orders, In case I act in con- 
travention to the orders I shall be responsible for 


all the loss that might be caused from to-day till . 


the date of my dismissal.” 


This was the covenant of the principal 
debtor. And the surety undertook the 
liability in these terms: 

“| hereby stand surety for the above-named person 
and bind myself to the effect that I shall make 
good to you all the loss of money that the 
above-named person may cause to you by acting in 
copiravention to the agreement that he has made 
-with you From the date of his joining service till 


the date of his dismissal, I shall conpensate for that - 


personally.” 


KRISHNA RAO BUTY V. RAMOHANDRA. 


“tion, namely, by the 


. for the loss. 


“debt. 
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The contention is that since Andndrupsa 
expressly covenanted: to compensate for any 
loss that would be caused by Sadasheo 
acting contrary to his agveement, he 
became a surety for payment. The 
principal debtor's agreement was to per- 
form his work “honestly” and the surety 
agreed tomake good the loss which would 
be caused by the violation of this stipula- 
dishonesty of the 
principal debtor. The loss may be accrued 
by reason of the neglect or misconduct on 
the part of the servant. The loss whichis 
due to neglect . would give rise ‘to civil 
liability, whereas the one due to dishonesty 
would give rise _to criminal liability. 
Undertaking given by the surety, in so 
far it is intended to discharge, a civil 
obligation may well be regarded as guar- 
antee for payment. But the loss which 


„arises from misconduct, namely, dishonesty 


of the servant cannot imply a civil liability 
on the part of the surety to compensate 
The appellant relies: on 
Tukarambhat. v. Gangaram (1), Thanga- 
thammal v. Arunchalam Chettiar (2), Gopal 
Rao v. Bera Manufacturing Company 
Ltd. (3), and Mayaram v. Bhaironprasad 
(4). These cases lend no assistance to 
the solution of the question under con- 
sideration since in those cases the guarantee 
wes for payment of a debt and not: for 
honesty of an individual. According to 
the Text of Brihaspati the’ fons are 
not liable to pay the debt incurred 
by the father for spiritious liquor, for 
losses at play, for idle gifts for promises 
made under the influence of love or wrath, 
or for suretyship, nor the balance of a fine 
or toll liquidated in part by their father. 
The surety debt of the father is ordinarily 
an avy avaharik debt unless ihe suretyship 
is for payment of money lent or’ for 
delivery of goods, but not when it is for 
appearance or for honesty. When a man 
guarantees io reimburse the-_ loss 
caused hy another’s dishonsty, he virtually 
agrees {o take on himself an obligation 
which springs from a criminal or tortious 
act of the other It ison this account that 
the liability incurred by a Hindu’ father 
as asuréty for honesty is treated by the 
ancient Hindu juris's as an avyavaharik 
The test to determine whether‘ the 
suretyship is for payment or for honesty is 

(1) 23 B454. 

(2) 48 Ind. Cas. 76; 41M 
(1918) M W N 673, 


(3)1 NL R173, 
(4) 71 Ind. Cas. 351; 19 N LR 29; A I R 1923 Nag. 
119. ° : 


1071; 35 M LJ 229; 


56 
whether the act gives rise tothé liability of a 
civil nature on theone hand or criminal or 
-tortious on the other. Itis on this priv- 
‘ciple’ that a debt incurred by a Hindu 
father in standing surety against embezzle- 
-ment has been held as an illegal debt not 
binding on his sons. In. Satya Chandra v. 
Satbir Mahanty (5) andin Gobinda Chandra 
-Dass v. Hayagriba Upadhya (6) a liability 
-incurred by the father as surety for com- 
-pensating losses if caused by a guardian 
-of a minor by reason of.waste, damage, 
“misappropriation, stealing, fraud, or care- 
lessness or insolvency was held to be not 
binding on the son. In an analogous case 
Jackson, A.J. C., held that a person who 
(guarantees essentially the character of a 
person and agrees to compensate for the 
loss: caused by dishonesty or disobedience 
ig a surety for honesty. 

. In view. of the aforesaid considerations, 
‘Tagree with the lower Appellate Court’s 
.view and hold that Anandarupsa was only 
:@ surety for honesty, and any liability 
-that he incurred in consequence of dis- 
¿honesty of the principal debtor, (in this 
case misappropriation of his master’s 
. money), cannot be enforced against his 
widow. ; 

The result is that the appeal stands dis- 
missed with costs. 


A. Appeal dismissed. 
« (5) 5l Id Cas 791;4 P L J 3u9 


(6) 138 Ind Cas 414; 10 Pat. 94; A I R 1932 Pat. 


162, Ind. Rul (1992, Pat. 181; 13 PL T 473. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


: Civil Revision Application No. 27 of 1931. 
4 December 22, 1931. | 
PERRERS, J. C., AND RUPOHAND, A. J.O. 
GOURI DUTT JANKIDAS — 
APPLIOANT 


Versus 


P. T. 8. SHANKER—Opposirs PARTY. 
Civil Procedure Code (Act V of 1908), 8. 10— 
Absence of jurisdiction of court in which suit is 
instituted—Institution of suitin court of proper 
jurisdiction —Later suit, if a continuation of former 
—-Limitation for suit, when arises—Limitation Act 

(iX _of 1908), 8. 14-—-Whether applies, ` 

Where a suit wasinstituted in a court which has 
no jurisdiction to try itandit becomes necessary 
to institute a suit in a court of competent jurisdic- 
tion, the second suit cannot be regarded as a con- 
tinuation of the first suit although the subject-matter 
of the two suits is identical The period of limi- 
-~ tation for the second suit starts from the institution 

of that suit. : 
The plaintiff may, owever, claim under s 14, 
‘Limitation Act, exemption for thetime during which 
he was prosecuting with due diligence and in good 
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faith his first suit Ma Than v. Maung Ba* Gyan (|), 


distinguished. 
The provisions of s, 10, Civil Procedure Code are 
mandatory. 


Mr. Chunilal Fajnik, for the Applicant. 

Mr. Asudomal Rewachand, for the Op- 
posite Party. 

Ferrers, J. C.—About the facts -of this 
application there is no dispute. The 


‘plaintiffs are commission agents residing in 


Sirsa. On 2nd April, 1929, they brought a 
suit against the respondents in the court 
at Hissar within the jurisdiction of which 
they resided. On 22nd April, 1929, a 
counter-suit was brought by the respondents: 
against the applicants in the court at 
Tuticorin. Pending the decision in thesuit 
filed at Hissar, the suit filed at Tuticorin 
was stayed. On 9th June, 1930, the court 
at Hissar came to the conclusion that it 
had no jurisdiction. It therefore, returned 
the plaint which was presented at Karachi 
on 29th of August. The court at Karachi 


-stayed the suit under s. 10, Civil Procedure 


Code, on. the ground that’ the matter 
directly and substantially in issue was” 
similarly in issue in a previously instituted 
suit between the same parties. The appli- 
cants have applied against this order in 
revision. 4 

Their grievance is that the suit at 
Tuticorin has been stayed and now the 
suit at Karachi has been stayed also. 
Weare of opinion however that the stay 
order so far as regards the suit at Karachi 
is correct. The suit in Karachi was in- 
stituted when the plaint was presented on 
29th August, It is quite clear that where 
a suit has been instituted in a court 
which is found to have no jurisdiction, and 
it is therefore necessary to institute a 
second suitin a court of proper jurisdic- 
tion, the second suit cannot be regarded 
asa continuation of the first even though 
the subject-matter and parties to the two 
suits are identical. Were this not so, s. 14, 
Limitation Act, would not be neeessary. 
The only ruling upon which the applicants 
were able torely will be found in Ma Than 
v. Maung Ba Gyan (1). In that suit the 
court was dealing with doctrine of lis pen- 
dens. Discussing s. 52, Transfer of Property 
Act, the court said: 

“The wording of s. 14, Limitation Act, and of O. VIT 
r. 10, Civil Procedure Code, shows that a suit re- 
mains a suit though a court cannot entertain it for 
want of jurisdiction.” 


As the law then stood and for the 
purpose of lis pendens this may- be true, 
Pee Ind. Oas -797;A IR 1927 Rang. 145;5 


1933. 


But it-dées not affect the present question. 
A suit was ‘pending in Hissar; 
was not the same suit as was subsequently 
instituted at Karachion 29th August. That 
suit was instituted subsequently to the 
suit which was filed at Tuticorin on 22nd 
April, 1929, The order of the lower Court 
is correct and we dismiss this application 
with costs. 

‘Rupchand, A. J. C.—The provisions of 
s. 10, Civil Procedure Code, are mandatory, 
and provide that where a suit is instituted 
in a court to which the Code applies, the 
court shall not proceed with the trial of 
the suitif: (1) the matter in issue in suit 
is also directly and substantially in issue 
in a previously instituted suit between 
the same parties and (2) that the previ- 
ously instituted suit is pending: in one of 
the courts specified in that section. Now 
thereis no dispute that the present suit 
and the suit pending in the Tuticorin 
Court are between the same parties and 
that the subject-matter in issue in both 
the suits is the same and that the Tuticorin 
Court is one of the courts specified in the 
section. The only question therefore is 
whether the suit in Tuticorin is a 


pre- 
viously instituted suit. According to the 
ordinary meaning of that expression, 


again this is so. The suit in the Small 
Cause Court, Karachi, was instiluted only 
on the date when the plaint was presented 
in the Small Cause Court and it was 
instituted nearly 16 months after the suit 
in the Tuticorin Court. 

“The learned Pleader for the applicants 
has argued that the expression “previously 
instituted suit” should receive ‘a different 
interpretation from that which it ordinarily 
conveys and that although the plaint was 
presented in the Small Gauge Court, Kara- 
chi, on 29th -ugus', 1930, the suit ‘should 
be deemed to have been instituted on 2nd 
April, 1929, when the plaint wus first 
presented in the Hissar Court. But hehas 
been unable to satisfy us that there are 
sufficient grounds for our departing from 
‘the ordinary meaning to be attached to 
‘this expression. The case of Ma Than v. 
Maung Ba Gyan (1), referred to by the 
learned Pleader, has no bearing on the 
present case and for more reasons than one. 
The words “previously instituted suit’ 
which occur in s. 10 do notoccur in s. 52, 
Transfer of Property Act; and whatever 
might have been said in favour of the 
question whether the-dectrine of lis pendens 
expounded in that section should not apply 
to a case which was instituted at first in a 


but it, 
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wrong Court “and was su bsequently brought 
in the proper court for no fault of the 
plaintiff cannot .apply to the provisions 
s. 10; and this is abundantly clear from 
the consideration of the question, that 
during the time which elapses between the 
return of the plaint by the court where it 
was first presented andthe time when it 
was filed in another court what is to 
happen with the case which has, been 
presented in the proper court and comes 
‘on for hearing between those two dates? 
Isthat other court not to proceed with 
the trial of the suit during the interval? 
In the next place it is to be observed 
that the Legislature has thought fit to 
amend the provisions of s. 52, Transfer 
of Property Act, by Act XX of 1929, two 
years after the case in Ma Thanv. Maung 
Ba Gyan (1) was decided to make it 
abundantly clear that the pendency of the 
suit or proceedings for the purpose of the 
doctrine of lispendens shall be deemed to 
commence from the date of presentation of 
the plaint or the institution of the‘ ‘pro- 
ceedings in the court of competent jurisdic- 
tion. The Rangoon case is therefore no 
longer good law. 

Lastly it would appear that if a suit 
remains a suit though a court cannot 
entertain it for want of jurisdiction and 
has to return the plaint to the court in 
which the suit should have been presented, 
as held in the Rangoon case, the pro 
visions s. 14 so far as they provide for 
extending the period of limitation in such 
cases would be redundant. But this is 
not so. In a number of rulings it hag 
been held that where the suit had been 
instituted in a wrong court and the plaint 
has been ordered to be returned, the 
period of limitation does not commence 
from the date when the plaint was first 
presented but from the date when it was 
subsequently presented in the proper 
court, although it is open to the plaintiff 
torely upon the provisions ofs. 14- to claim 
exemption for the time during which‘ he 
was prosecuting with due diligénce and in 
good faith his first suit. For these reasons 
l concur with. the order passed by the 
learned Judicial Commissioner. `. 

NA, Application- dismissed. | 


ha 


` MADRAS HIGH COURT. 
Appeal Against Appellate Order No. 135 
of 1929. 
i February 2, 1933. 
Parensam WALSH, J. 
V. G. NATARAJA MUDALIAR— 
DEFENDAN'T—APPELLANT 


VeETSUus 
THe OFFICIAL ASSIGNEE or MADRAS— 
PLAINTIFF — RESPONDENT. 
Limitation Act (IX of 1908), Sch I, Art. 188—Batta 
memo—Payment of batta—Whether constitutes a 
step-in-aid of execution. 


Where in abatta memo presented to a court by a’ 


decree-holder, there was an entry “sale warrant” 
under “ Particulars of Process” and “ Immovable 
property under “ against whom ;” 
, Held, that this ‘was sufficient to indicate that the 
court was asked to issue asale warrant, the batia 
being paid for it, and that this was a step-in-aid of 
execution, Vijiaraghavalu Naidu v. Sriniwasalu 
Naidu (1), Arunachalam Chettiar v. Latchmanan 
Chettiar (2),Raman Chetty v  Ramaswami Pillai 
(3), Govindaswamy Pillai v. Govinda Padayachi (4) 
and Alagamuthu Pillai v. Denasagana Fernandez 
(5), considered ; 

Appeal against the order of the Court of 
the Subordinate Judge, Vellore dated the 


8th of October, 1928, and made in 
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A. S. No. 60 of 1928 (A. S. No. 68 of 1928 
on the file of the District Court of North 
Arcot) preferred against that of the 
Court of the District Munsif, Vellore, dated 
the 25th of February, 1928, and made 
in M. P. No. 87 of 1928 in E. P. No. 863 of 
1927 in O. S. No. 217 of 1918. 

. Messrs. V. Marayanaswami Tyer 
V. Subramania Tyer, for the Appellant. 
` Mr. N. Sivaramakrishna Iyer, for the 
Respondent. 

Judgment.—The question ip this case 
is whether the execution petition which was 
filed on 24th June, 1927 is barred by 
limitation. The previous application was 
on 23rd February, 1924. To save limita- 
tion the decree-holder relies upon the' batta 
paid on 2nd July, 1925, for the auction 
sale of property. The question is whether 
the payment of batta is a step-in-aid of 
execution. Both the courts have held in 
favour of the decree-holder; against that 
decision this second appeal is filed. 


and 


The following is an extract of the batta 
memo :— 


; “Batta memo filed on behalf of the plaintiff,” 
LL a a a E DA EAEE AR R a SECA KANAAN ANNA TENANAN gagana ANA ANAA AA AA 


` Particulars ` 


o Against whom 
the Process. 








Sale Warrant Immovable property 


, There appears to have been four cases 
in this High Court as regards payment 
of batta saving limitation. The first is 
the Bench case in Vijiaraghavalu Naidu 
v. Srinivasalu Naidu (1), where it was 
held that a step-in-aid had been taken. 
The second is Arunachalam Chettiar v. 
Latchmanan Chettiar (2), where Wallace, 
J., held that the payment of process fee 
for the issue of a warrant of arrest in 
execution ofa decree where the batta memo 
itself does not apply for the issue of 
process is not a step-in-aid of execution 
so aS to save limitation. As observed by 
Jackson, J., in Raman Chetty v. Ramaswami 
Pillai (3), the third case, the actual paper is 
not quoted in the judgment, nor was it 
found in the record. In Arunachalam 
Chettiar v. Latchmanan Chettiar (2), 
(1) 29 M 399, 


(2) 82 Ind. Cas. 497: 47 M L J 537; 20 L W713: 
oe M W N6840; A I R 1924 Mad. 906; 35 M L T 


(3) 110 Ind. Cas. 205, 56 ML J64: AIR 1928 
Mad. 563; (1928) M W N 699; 29 L W 327, 





Residence. Batta. Remarks, | 
Rs a. p. 
.. District Mungif's Court, 
Vellore se 1-00 


Wallace J., relied on Vijiaraghavalu Naidu 
v. Srinivasalu Naidu (1), as indicating the 
then view ofthis court thata mere payment 
of baita for process where the batta memo 
itself does not apply for the issue of 
process will not be astep-in-aid. In that 
case Vijiaraghavalu Naidu v. Srinivasalu 
Naidu (1) a batta memorandum was held 
to be a step-in-aid and the judgment says 
that it asked that process may issue and 
for this purpose the necessary batta was 
deposited. Jackson, J., says in” Raman 
Chetty v. Ramaswami Pillai (8), that he 
does not think it can be gathered from 
that in judgment that it was a distinct 
application for process over and above 
what was in the form. In Govindaswamy 


‘Pillai v. Govinda Padayachi (4), Madhavan 


Nair, J., held that the “process application” 
for which batta was paid “to attach the 
properties in the house of the defendants” 
and which stated “that one rupee might 


(4) 89 Ind. Oas. 894; 48 M LJ678;21 L W 684; 
(1925) M W N 591; A IR 1925 Mad. 880, : 
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be recesved for the purpose”, was-a step- 
in-aid. Thus there are one Bench case and 
three sing:e decisions. Of these Govind- 
aswamy Pillai v. Govinda Padayachi (4), 
where attachment was distinctly asked for 
is not of much ‘help. Of the other two 
decisions by single Judges, both consider 
themselves in agreement with the Bench 


case Viziaragharalu Naidu v. Srinivasalu 
Naidu (1). But ag observed in Raman 
Chetty v. Ramaswamy Pillat (3), by 


Jackson, J., in Arunachalam Chettiar v. 
Latchmanan Chettiar (2), the actual words 
in the batta meńorandum are not set out. 
Jackson, J., says that “it is difficult to 
apply rulings which contain no citation 
of the document in question. In fact for 
that reason alone I should be prepared to 
igndre the case law and trust to the plain 
interpretation to the statute’. He con- 
tinues “I had thought of referring the 
matter to a Bench but on a consideration 
of the cases I hold that Vijiaraghavalu 


Naidu v. Srinivasalu Naidu (1), is clear . 


authority, cf Alagagamuthu Pillai v. 
Devasagaya Fernandez (5), which is -not 
cited in Arunachalam Chettiar v, Latch- 
manan Chettiar (2). I cannot help thinking 
that the brackets in the report are mis- 
placed, because Vijiaraghavalu Naidu v. 
Srinivasalu Naidu (1), is referred twice in 
Arunachalam Chettiar v. Latchmanan 
Chettiar (2), and in fact in the previous 
paragraphs, Jackson, J.. says that the 
learned Judge in that case considered 
Vijiaraghavalu Naidu v. Srinivisalu Naidu 


(1). Alagagamuthu Pillai v. Devrasagaya 
Fernandez (5), -which is not cited in 
Arunachalam Chettiar v., Latchmanan 


Chettiar (2), is such a clear case as not 
to be of much help. In the present case 
the court passed an orderon 3lst January, 
1924, that the properties should be sold on 7th 
July, 1924, and on 2nd July, 1924, the process 
fee was paid for issue of a sale warrant. 
Under r. 187 of the Civil Rules of Practice, 
the bdtta for the sale warrant has to be 
paid a week before and the warrant cannot 
be prepared till the batta is paid. If the 
batta is not paid the execution petition 
is liable to be dismissed. It seems to me 
that the entry “sale warrant’? under 


“Particulars of Process” and “Immovable: 


property” under “against whom”, is suffici- 
ent to indicate that the court was asked 
to issue a sale: warrant the batta being 
paid for it. I, therefore, agree with the 
view of-both the lower Courts that this 
(5) 32;Ind. Cas. 484; 3 L W383i; 19 M LT 146; 
(1916) 1M WN | > rata. a az ae 
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is a step-in-aid of execution. Thé second 
appeal fails and is dismissed with costs. 
N. K. A. . Appeal aismissed, 


PATNA HIGH COURT. 
Miscellaneous Judicial Case No. 20 of 1932. 
November 11, 1932. 

KULWANT SAHAY AND MAOPHERSON, dJ. 
Raja PRAMATHA NATH MaA LIA—- 
DEFENDANT— PETITIONER 

versus 
Me. I. S. MACK EY—P.uarintirr— Oprosita 
PARTY.. 

Civil Procedure Code (Act V of 1908, s lI— 
Res judicata—A pplication for amendment of decree 
—Dismissal for failure to file process forns— Ap- 
plication for review—Rejection —Second apy lica- 
tion for amendment— Whether barred. 

Where an application for amendment of adecree 
was dismissed for default on account of the appli- 
cant’s failure to file the prccess forms and an appli- 
eation for review ofthat order also having been dis- 
missed, he applied a secondtime for amendment of 
the decree : 

' Held, that asthe previous application for amend- 
ment was not heard and decided on the merits, 
the rejection of that application did not operate ag 
a bar to the entertaining of the second application 
aad that the principle of res judicata did not apply. 
Langat Singh v. Janki Kuar (li, relied on, 

Mr. P. B. Ganguli, for the Petitioner. 

The Government Pleader, forthe Opposite 
Party. 


Kulwant Sahay, J.—Thisis an applica- 
tion foramendment ofa decree made by 
this court. The applicaticn is on behalf 
of defendant No. 3. The decision of this 
Court so far as this defendant is concerned 
is that the appeal be dismissed as against 
him with costs. There was another defend- 
ant, namely, defendant No. 14, whose 
Advocate asked for costs also, and it was 
ordered thatthe appeal be dismissed as 
against the said defendant No. 14 and that 
he beentitled tohis costsin this court— 
hearing fee ten goldmohurs. . 

The decree was preparedin this court 
awarding costs jointly to the defendants 
Nos. 3 and 14 and it àwarded ten gold 
mohurs as hearing fee to both of them. 
The petitioner contends that under. the 
terms ofthe judgment he was entitled to 
separate costs and to the full hearing fee 
according to the ordinary scale and that the 
ten gold mohurs as hearing fee was the 
fee allowed to defendant No.14 separately, 
Inmy opinion, the contention is sound and 
the decree must, therefore, be amended by 
awarding separate costs to the defendant 
No. 3 and defendant No. 14. The defend- 
ant No.3 is entitled tohis costs and to the 
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full hearing fee according to the ordinary 
scale and the defendant No. 14 is entitled 
to his costs and ten gold mohurs -as his 
hearing fee, according to the terms of the 
judgment. A point has been taken on 
behalf of the learned Government Pleader 
tothe effect that the present application 
is not maintainable because a previous 
application tothe same effect had been 
rejected by this court. It appears that 
upon the previous application a notice 
was ordered to issue, but the petitioner 
failed to file the process forms although 
‘hé had deposited the talbana and -copies 


and, therefore, the previous application 
-was dismissed for default, He made an 
application for review of that order and 


“that application was also dismissed. It is 
contended that the rejection of the previous 
application operates as a bar, on the 
‘principle of res judicata,to the hearing 
of the present application. In my opinion 
‘the objection cannot be entertained. The 
previous application was not heard and 
decided on merits. Notice was ordered 
toissue but notices were not issued on 
account of default on the part of the 
petitioner. The case of the petitioner may 
not be worse than the case of a plaintiff 
whose suit has been dismissed for non- 
‘service of summonses upon the defendants. 
Under O. IX, r.4, such a plaintiff has the 
tight to institute afresh suit subject, of 
course, to the lawof limitation. Similarly 
the dismissal of the previous application 
inthe present case cannot operate as an 
estoppel and does. not debar him from 
making the present application inasmuch 
asthe previous application had been re- 
jected without adjudication on merits. 

‘The point was considered by the Calcutta 
High Court in Langat Singh v. Janki Kuar 
(1), and the cases cited there support the 
view which I am inclined to take on the 
point. ` 

This application is, therefore, allowed as 
indicated aboye. There will be no order 
for costs in this application. 


Macpherson, J. - I agree. 
| NA. . Application allowed. 


(1) 12 Ind, Oas, 151; 39 C 265. 
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_ COCHIN CHIEF COURT: 
Civil Miscellaneous Petition No, 29 
of 1108. 
15th Vrischigom 1108. 
Corresponding to November 30, 1932. 
N. R. SAHASRANAMA AYYAR, J. 
AVARA CHAKKO - PETITIONER 
TETSUS 
THe DIWAN or COCHIN—Countsr - 
. PETITIONER. . 

Cochin Civil Procedure Code; s 584—Claim for 
damages—Dismissal of — Appeal—Modification of 
decree—Review—Award of interest pefdente lite—~ 
Ground not raised in appeal memo. or argument—- 
‘Review, if can be allowed, 

Where thetrial court decreed a claim for damages 
as against the defendant to the extent of a certain 
amount with interest thereon at 6 per cent. per 
annum after date of suit till realisation but the Chief 
Court modified the decree by reducing the principal 
amount and confirming the trial Court's decree in 
other respects, and the defendant applied for re- 
view : 

' Held, that such award of interest pendente lite 
upon a claim for unliquidated’ damages was wrong 
but as the ground was not tukenin the appeal 
memo nor raised inthe argument, it did not con- 
stitute any mistake or error on the part “of the 
‘court or one apparent on the face of the record. 

- Held, also, that in the circumstances, the ground 
on which review was sought did not -constitute 
any other sufficient reason. | 

_ Section 584, Cochin Oivil Procedure Code, does 
not contemplate that a party litigant who loses 
upan a point has only to show that there was a 
prima facie tenable or arguable defence or objection 
which he could havetaken, but did not take, in 
regard to that matter, and he will be entitled to 
have the suit, appeal or other proceeding as the 
case may be, re opened. 


Petition under s. 584 of the Code of Civil 
Procedure praying this court to review the 
judgment passed in A, S. No. 75-06 dated 
the 15-10-1107. 

Messrs. C. M. Venkitachala Iyer 
E. M. Mathew, for the Petitioner, 


Judgment.—This is an application under 
s.. 081, Civil Procedure Code for review 
ofthe judgment of thiscourtin s, 75 of 
1106. The appellant Mr. Chakko, who was 
the lst defendant inthe suit, is the peti- 
tioner. The suit, so far ashe was con- 
cerned, was one to recover dam¢ges for 
actionable negligence on his part in the 
discharge of his duties as Superintendent 
of Excise Revenue. Thetrial Court dec- 
reed the claim as against him to the 
extent of Rs 1,02,438-0-0 with interest 
-thereon at 6 percent. per annum from 
the date of suit till realisation. This court 
modified that decree by reducing the 
principal amount decreed to Rs. 34,515-0-0 
and confirmed the trial Court's decree in 
other respects. That involved an affirman- 
ceof the award of interest from the date 


and 


1933 Wana bako v. 


of suit, and the review sought is in iespect 
thereof.* ` 

For the petitioner it is argued that such 
award of interest pendente lite upon a 
claim for unliquidated damages was wrong, 
‘andthat it constituted a “mistake or error 
apparent on the face of the record”, or at 
all events, “other sufficient reason” within 
the meaning of s. 584, Civil Procedure Code. 
The first position involved in the argu- 
ment must be conceded to be well borne 
out, not only by the authority of. this 
court in 22 Cochin 17, but also by nu- 
merous British Indian decisions; (vide 
Suleman v. Abdul Latif (1) Marshall’s 
Report of Civil Cases 105, Eramji Hor- 
masji v. Commissioner and Deputy Com. 
missioner of Customs Salt and Opium (2), 
Crewdson v. Ganesh Das (3), Firm Moti 
Lal-Madan Lal v. Firm Kishori Lal and 
Brathers (4), Kesarlal Girdharilal Desai v. 
Jagubhai Hiralal (5) and Ratanlal v. 
Brijmohan (6). But the contrary position 
also appears to be equally well supported 
by the language of s. 207, Civil Proced; 
ure Code which enacts that “where a dec- 
ree is for the payment of money, the court 
may in the decreeorder interest at such 
rale as the court deems reason- 
able to be paid on the principal sum 
adjudged, from the date of the | suit 
to the date of the decree, in addition 
to any interest: adjudged on such principal’ 
sum for any period prior to the institution 
of the suit, with further interest at such 
rate as the court deemsreasonable onthe 
aggregate sum so adjudged, from the 
date of the decree to the date of pay- 
ment, or to such earlier date as the court 
thinks fit’. The case in Pannatal Sagare 
Mull v. Mukhram Radha Kissen (7) is 
an authority directly in support of that 
view. However that “may be, it apppears 
to me that the second of 
involved in the argument does not follow. 
It is necessary to mention here that the 
point was not taken inthe appeal memo, 


(1) 194 Ind Oas 89!:57 I A25; A I R.1930. 
P O 185: (1930) A.L J 868; 34 OW N 737: Ind Rul. 
(1930) P O 267; 32 Bom. L R 1152; 59 M L J 121; 
52 OL J10; 32 L Waleh; 24 P L R328(P 0). 
.Q2)7BH CRAOJ 89. ; 

(3) 120 Ind. (las 482; A I R1930 Lah. 374; Ind 
Rul, (1930) Lah. 66; 11 Lah, L J 537; 31 PL R 
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(4) 60 Ind Oas. 288; 32 OL J 239, 

(5) 94 Ind. Oas. 686; 27 Bom. L R228; AIR 1625 
Bom, 406; 49 B 282, 

(6) 133 Ind. Cas. 861; AIR 1931 Bom. 386; 33 
Bom. L R 703; Ind. Rul. (1931) Bom. 445. 

(7) 80 Ind, Ons, 8%; 39C LJ 77; A°I1R-1924 Cal, 
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nor urgedat the hearing of the appeal. 
The ground being one which could be 
waived by the party, there could have 
been no conceivable duty on the part of 
the court totake it up of its own accord. 
The omission could not, therefore, be any 
mistake or error’ on the part of the court, 
much lessone ‘apparent on the face of 
the record’ within the contemplation of 
s. 584, Civil Procedure Code. The question’ 
as to whether such omission on the part of 
the party would come within the ambit of 
the ‘other sufficient reason’ mentioned in 
the section, appears to me to be one not 
capable of a categorical answer without 
reference to all the circumstances of the 
case. Two special Judges were appointed 
for hearing this and a few other appeals, 
Very eminent members of the bar appeared 
on either side. The hearing of the appeal 
lasted continuously for over a month and 
a half. The arguments on either side were 
exceptionally able and exhaustive Added 
to all this, the fact remains that, as already 
pointed out, upon the question of law omit- 
ted to be urged inthe appeal, there are 
two equally eligible views. In ‘these cir- ` 
cumstances, the prayer for review does not . 
appear tometo come with any good grace 
at all, nor do I find it possible to hold’ 
that any ‘sufficient reason’ within the 
meaning of the section is disclosed- by the 
facts of the case. If a review wereto be 
granted on groundssuch as the above, I 
think it would be going against the 
spirit of the section and defeating the in- 
tention of the Legislature which, asis clear 
from the guarded language employed by 
it, means to give that remedy only in 
cases where exceptional grounds of the 
nature indicated by the’ section exist. If 
the petitioner's. learned Vakil’s position 
were to prevail, it would follow that a 
party-litigant who leses upon a point has 
only to show that there was a prima facie 
tenable or arguable defence or objection 
which he could have taken, but did not 
take, in regard to that matter, and he 
will be entitled to have the suit, appeal or 
other proceeding asthe case may -be, re- 
opened. I am unable toaccede to a pro- 
position involving such far-reaching 
implications. No good ground for . review 
has thus been made out. - 

ae application is accordingly reject- 
ed. aie te É 


NA, _. Application rejected, 
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PATNA HIGH COURT. 
Miscellaneous pues Ncs. 81 and 85 of 
1931. 


November 16, 1932. 
Couxtney TERRELL, C. J , AND MUHAMMAD 


Noor, J. 
CHHATERBIJAI SINGH—Jopement 
DEBTOR— APPELLANT 
VETSUS 
DAMODAR DAS—DecreEx-HoLDER— 

- RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90-Sale in separate lots—Irregularity extending 
to whole property and to all lots—Eficacy `of sale, 
if can be retained with respect to some lots only 

Under O. XXI, r. 90,0 P O,a court is entitled to 
divids a sale into separate parts and to set aside the 
salein respect of some only of the lots only in cases 
in which both the irregularity andthe injury to the 
objector can satisfactorily be allotted to one part 
only of the sale But where the irregularity extends 
to the whole property aud to all the lots, it is not 
justifiable to retain the efficacy of the sale with 
respect tosome.of the lotsonly in which the sale 
price obtained cannot be shown to be inadequate in 
view of the advertised sale valne. Is 

Miscellaneous Appeal from an order of 
the Subordinate Judge, Shahabad, dated 
the 21st March, 1931. 3 

Mr. C. P. Sinha, for the Apprllanis. 

The Government Pleader and Mr D. N. 
Varma, for the Respondents. 

Courtney Terrell,C.J. Appeal No. 89 of 


1931 ofis fiom a decision of the Subordinate ` 


Judge of Shahabad, the appellan‘s being 
the judgmént-debtors. The plaintiffs in the 
suit had obtained a decree against the 
judgment-debtors for a considerable sum of 
money and proceeded to sell certain, pro- 
perties belonging to the judgment debtors 
as joint family property. The property 
was located in several distinct v Mages 
and it was advertised for sale in seperate 
lots and ultimately sold. Certain of the 
judgment-debtors being share-holders in the 
defendants’ family sked that the sale 
should be set aside underO XXI, r. 90, of 
the Civil Procedure Code, on the ground 
that there were ir.egularities in the conduct 
ofthe sale and that they had suffered loss 
or damageon account of such irregularities, 
The learned Subordinate Judgefound as a 
fact, after considering the evidence, that 
there had been serious irregularities in the 
conduct of the sale inasmuch as thesale 
proclamation had not been served on the 
spot and thatthe irregulurity extended to 
all the lots which were ultimately sold. 
But in considering the application to set 
aside the sale of each and every lot, he 
proceeded to divide the lots into two 
classes. Notwithstanding that the irregu- 
larity extended to the whole of the property 
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sold, he pointed out that asto three of them, 
onhis view of the evidence, no loss could be 
sh wn t? have been sustained in respect of 
those lots inasmuch as the sale price 
obtained was within measurable distance, 
of the advertised value. 

In support of- the learned Subordinate 
Judge's decision it has been argued that 
the court was perfectly entitled, having 
regard tothe proviso to O. XXI, r. 90, to 
divide the sale into separate plots and to 
set aside the sale in respect cf some only of 
the lots and I can well unders‘sad that as: 
a broad proposition that may wel] be true 
but the circumstances under which that 
can be done are limited cnly to cases, in 
my opinion, in which both*the irregularity 
and the injury to the object:r can be satis- 
factorily allotted toone part only of the 
sale in which case that part of the sale 
may properly be set aside. There may 
conceivably be other circumstances but in 
cases such asi have described, the court 
mey well be justified insetting aside ihe 
sale. Buthere where the irregularity es- 
tends tothe whole property and to all the 
lots, it is not justifiable do retain the 
efficacy of the sale with respect to some o: 
the plots only in which the sale price 
obtained cannot be shown tobe inadequate 
in view of the advertised sale value. On 
this point the judgment-debtors who have 
objected are, in my opinion, justified in 
their objection to the otder*of the learned 
Subordinate Judge ani fresh sale pro- 
clamation should be issued and the entire 
property put up for sale, , 

As to the Appeal No. 81 of 1931 that 
objection was dismissed. It was an objec- 
tion by one of the share-holders in the 
defendants’ joint family property. The 
objection wasdismissed for reasons into 
which itis unnecesary- tb" go. The objec- 
tion of the shave-holders in Appeal No. 
85 of 1931 having teen efficac.015 and the 
sale having Leen set ‘aside, it is mot necess- 
ary to consider whether or not the objection 
in Appeal No. 81cf 1931 was justifed and 
accordingly I would allow Appeal No. 85 
of 1931 with ccsis and as fo Appeal No, 
S81 of 1931 I would dismiss thst appeal 
but without costs. Appeal No, 81 of 1931 
wes not pressed end weare notin a posi- 
tion to say anything as to its merits. 

Muhammad Noor, J.—I agree. 

N.-A. Appeal No, 81 dismissed: 

Appeal No. 85 allowed, 
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SIND JUDICIAL COMMISSIONER'S 


. COURT. 
Criminal Revision Application No. 68 
of 1981. 


August 11, 1931. : 

MILNE, J. O. AND Aston, A.J. CO. 

TULSIDAR BHAVANMAL— 

APPLICANT 
Versus 
EMPEROR— OPPONENT. 

Peral Code {Act XLV of 1860), s 499, Exceps. (1) 
(viii \ix)— Defamation—Plea under Exrceps (1) 
(vii) and (ix)—Truth of imputations and reasonable 


belief that imputations were true, whether rele- 
van', 

Under the first Exception tos. 499, Tenal Coce, 
the accused has to establish not cnly that theim- 
putation which he made was for the public good 
but also that-it was true and the question as to 
whetaer the accused had good reason for believing 
the imputation fo be true is relevantto the question 
of good faith in Exceps. (viii) to (ix) to s. 499, 


Mr. Srikishendas H. Lulla, for the Ap- 
plicant. 

Mr. C. M. Lobo, for ihe Crown. 

Judgment. —This is an’ application for 
tha revsion of the order of the learned 
Judicial Commissioner who summarily 
` dismissed the appeal from the conviction 
anc sentence of the learned Special Ist 
“Clas Magistrate, Karachi, wha convicted 
the applicant under s. 500 of the Indian 
Peral Code and sentenced him to a fine of 
Bs. 200. 

Is appears that the complainant filed the 
complaint against the accused who was 
his tenant complaining that the accused 
hac. defamed him by publishing defamatory 
imputations against him to “the District 
Magistrate. . The learned Special Ist Class 
Magistrate issued process. The defence of 
the accused was based on the Ist, 8th and 
9. Exceptions to s. 499, Indian Penal 
Cole. During the cross-examination of the 
complainant before the charge the Pleader 


_ for the accused put the following question: — 


“ See the Alwahid of June, 2 th 196, and say if 
that is the report as given in that paper?” 

The Court thereupon passed the follow- 
ing order :—- 

* Question disallowed as entirely irrelevant. Nor 
in my opinion has the truth or falsityof the statement 
which is the subject-matter of this complaint, 
anvthing to do withthe case” 


Under the lst Excep. to s. 499, Indian 
Penal Code, the accused has to establish 
net only that the imputation. which he made 
was for the public good but also that it 
was true. And the question whether the 
accused had good reason for believing the 
imputations to be true would be relevant 
to the question of “good . faith” in Exceps, 


In re MUHAMMAD WASIM, 63 


s 
8 and 9 to s. 499. It follows than that 
the order of the learned Special Ist Class 
Mags.raie deprived the accused af an 
opportunity of establishing from the mouth 
of the complainant a part of his defence. 
It seems to me in the circumstances that 
the whole of the proceedings after this 
order was a nullity. I would therefore, 
quash the conviction and the charge and 
remand the case to the learned District 
Magistrate for disposal according to law 
by such Magistrate, other than the Special 


Ist Class Mag'strate, Karachi, as he 
appoints. Fine “if paid to be refund- 
ed. f ‘ , 
A. 7 


Conviction quashed. 


__ OUDH CHIEF CCURT. 
Criminal Miscellaneous Application No. 86 
of 1932, 

< November 15, 1932, 
Wazikr Hasan, C. J., AND SMITE, J. 
Inre MUHAMMAD WASIM, 
g AN ADVOCATE. 

Contempt of court— Advocate expressing al meeting 
of Bar Arsociation thatthe man in the street has 
lost confidence in the administration of justice in the 
province— Whether contempt of court—Unconscior s 
use of expression —W ritten apology~ Whether suf- 
cient—Confempt ~of Courts Act (XII of 1986, 
ss, 2, 3, 

Where at a meeting ofa Bar Association, a lead- 
ing Advocate in the course of aspeech said, “the 
man in the street has Jost confidence in the admi- 
nistration of justice in the province” : 

Held, thatthe use ofthe expression constituted 
contempt , of court, but that as the offence was com- 
mitted unconssiously and as the Advocate tendered 
a written apology to the court, the apology could be 
accepted as sufficient amends, 

The Government Advocate, for the Crown. 

Messrs. K. N. Katju and Zahur Ahmad, 
for the Advocate. 

Judgment.— On 4th November, 1932, this 
court issued the following notice to Mr. Mu- 
hammad Wasim, an Advocate of this court 

“In the Ohief Court of Oudh at Lucknow. 
Notice. 

To Mr. Muhammad Wasim, Advocate, 

Lucknow. 

Whereas information has been received by the 
Hon'ble Court that you in addressing a meeting of 
the Oudh Bar Association in the afternoon of the 
19th day of October, 19.42, in the. precincts of the 
Hon'ble Court, made, use of the following ex- 
pression to the effect: ‘Every man in the street 
refuses to believe in the integrity and honesty of the 
Judges of the Chief Court"; And whereas in the 
opinion of the Hon'ble Court this expression, or an 
expression to that effect, prima facie, amounts to 
contempt of court, the Hon'ble Court has ordered 
that notice be issued to you to show cause why pro- 
ceedings should not be taken against you under s. 2, 
Contempt of Courts Act (XII of 1928) Andin 
pursuance of that order- you are hereby required to 


64 Pn re MUHAMMAD Wastt. 


appear before a Bench of the Hon'ble Court in Court 
No. 1, at J0-30 a. m. on Monday, the 7th Novem- 
ber, 1932, to show cause why such proceedings 
should not be taken against you. 

Given under my hand and the seal of the court. 

(Sd) M. Upadhys, 
4th November, _ Registrar, Chief Cuurt of 
1932 ‘Oudh.”” > 

In pursuance of this notice, Mr. Muham- 
mad Wasim appeared before us on Tth 
November,: 1932, and denied the use of the 
expression attributed to him in the afore- 
mentioned notice, but he admitted, and his 
Counsel admitted the same in the proceed- 
ings of the court, that he had used in his 
speech delivered at the meeting of the Oudh 
Bar Association held on 19th October, 1932; 
the following words: = 

“The man in the street has lost confidence in the 
administration of justice-in the Province of Oudh” 

On 9th November, 1932, the Government 
Advocate ‘presented the following petition 
in this court : aa 

“In the Chief Court of Oudh at Lucknow. 

In re Mr. Muhammad Wasim, Advocaie 

The humble petition of G. H Thomas, Government 
Advocate, Chief Court, respectfully sheweth: (1) 
That in ‘the above case Mr. Muhammad Wasim filed 
a written statement on 7th November, 1942, and in 
para, 15 of the said written statement it is stated that 
Mr. Muhammad Wasim in his speech, delivered at the, 


meeting of the Oudh Bar Association, held on |fth. 


October, 1932, made use: of the following expression 
‘The man in the street has lost confidence in the 
administration of justice in the Province of Oudh.” 


| (2) That considering the context and the surrounding 


circumstances your humble petitioner is of opinion 
that the above expression has only ons meaning: 
that the public has lost confidence in the adminis- 
tration of justice in the Province of Oudh, by the 
” Ghief Court of Oudh. (3) That your petitioner is of 
opinion that the aforesaid expression prima facie 
amounts to contempt of court and the defendant 
should ‘he called upon to show cause why proceedings 
of contempt of court should not be taken against 
him in respect of this expression also. It 1s, therefore 
prayed that: (i) a further notice be issued to Mr. 
Muhammad Wasim to show cause in respect of the 
above expression; (ii) and the said expression be 
included in the charge as additional or an alternative 
ċase or both.” 

Thereupon the court issued the following 
notice to Mr. Muhammad Wasim, and also 
directed the office to serve a copy of the 
Government Advocaie’s application on Mr. 
Muhammad Wasim: 

“In the Chief Court of Oudh at Lucknow. 
Inre Mr. Muhammad Wasim, Advocate. ee tig 
(Criminal Miscellaneous Application No €6 of 1932:) 
| Notice. : 
To Mr. Muhammad Wasim, Advocate, 
© Lucknow. 

‘Whereas in para. 15 of the written statement filed by 
you on 7th November, 1932, in thecase noted above 
you have admitted that in a meeting of the Oudh 
Bar Association held on 19th October, 1932 in the 
precincts of the Hon'ble Court, you made use of-the 

owing expression: < eee 
sola Baan in the street has lost confidence in the 
pdministration of justice inthe Proyince of Qudh,” 


jatia 


And whereas the Government Advocate has today 
filed the enclosed petition to the effect thag the afore- 
said expression prima facie amounts to contempt of 
court praying’ that you should: ‘be called upon to 
show cause why proceedings of contempt of court 
should: not be taken against you for using 
the aforesaid expression, the Hon'ble Court has 
ordered tliat ‘notice be issued’ to you to show caure 
why proceedings should net be taken against you 
under s. 2, Contempt of Courts Act (XII of 1926), 
for using the aforesaid expression. Andin pursuance 
of that order you are hereby required to appear be- 
forea Bench of the Hon'ble Court tryiag the case 
noted in the heading in Court No. 1 at 10-30 4 m., 
on Thursday, 10th November, 1932 ,te show cause 
why such proceedings should not- be taken against, 
you in addition to the proceedings alréady pending 
against you in the case noted in the heading. Given’ 
under my hand and the seal of the court.” : 
< (Sd; M. Upadhya, 

9th November, Registrar, Chief Court of 

1952. Oudh x : 

The case came up for hearing before us, 
in the afternoon of: the 10th instant. The. 
Government Advocate opened his address 
by asking us.to hear him and the opposite 
party on the subject-matter of the notice 
of 9th November, 1932, and to give a deci- . 
sion thereon, dnd_ further to permit him 
to reserve his right of pressing or not 
pressing the charge in the first notice. We 
accepted both these prayers. Thereupon 
Dr. Katju, on behalf of Mr. Muhammad 
Wasim, handed over to us a written decla- 
ration of apology, to which was added a 
prayer that the court might be pleased to 
accept it. The learned Government Ad- 
vocate also joined Dr. Katju in this prayer. 
We then expressed onr willingness to accept 
the tendered apology. The written decla- 
ration referred to above is as follows: : 

“In the Hon'ble Chief Court of Oudh at Lucknow. 

. Inre Mr Muhammad Wasim, Advocate... . 

As regards the second charge I submit that I never 
intended to impeach the honesty and integrity of the’ 
Hon'ble Judges of this Hon'ble Court by the ex-. 
pression used by me and 1 offer my apology to this 
Hon'ble Court and pray that the Hon'ble Court’ may 


be pleased to accept it” í 
10th November, 1932 (Sd) M. Wasim. 
Mr. Muhammad Wasim is a leading 
Advocate of this court. The court was: 
shocked to recieve the information that- Mr. 
Muhammad Wasim had permitted himself 
the use of an expression which coula well 
be constiued to amount contempt of court 
‘and the ¢ourt had no other alternative left. 
than to call upon Mr. Muhammad Wasim , 
to answer the charge. The court is further ` 
of opinion that the expression which Mr. 
Muhammad Wasim admitted having made 
use of, has the same meaning when constru- 
ed in the light of the context and the sur- 
rounding circumstances as the expression 
the use. of which was attributed to him in 
the first notice, Mr, Muhammad Wasim ‘has’ 
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now, we are confident, fully realized, though 
somewhat late in the day, the grave 
character-of his utterance and has tendered 
a written apology to us with a prayer that 
we may accept it and he has also with- 
drawn the written statement which he had 
filed on 7th November, 1932. Having re- 
gard to the position which : r. Muhammad 
Wasim occupies at the Bar of this court, 
we feel relieved to think that we are not now 
called upon to inflict any punishment for 
the offence*which he has, albeit, we fully 
believe, unconsciously, committed. In the 
circumstances, we accept the apology as 
sufficient amends and direct, in accordance 
with. the proviso to s. 8, Contempt of Courts 
Act, 1926, that Yr. y uhammad Wasim be 
discharged. . 

A. Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


Suit No. 113 of 1932. 
August 25, 1932. 
Aston, A, J. O. 

DEVALBAI — PLAINTIFF 


VETSUS 
DEWANDAS BHAMBLOMAL AND 
ANOTHER— DEFENDANTS, 

Hindu Law—Maintenance—Suit by widow— 
Right denied—Order for interim maintenance, whe- 
ther can be passed. 

Quere—Whether in suit for maintenance by a 
Hindu widow, an order can be made directing the 
defendant to pay interim maintenance -when her 
right is denied by the defendant. 

Where a widow sued her father-in-law's son for 
maintenance and the latter denied his liability on 
the ground that the father-in-law had made a will, 
interim maintenance in excess of amount provided 
for imthe will was refused. Bai Parvati v. Tarwadi 
Dolatram (1), Gopal Chandra Pal v. Kadambini Dasi 
(3), In re Goods of Govinda Chandra (4), Rangam- 
mal v. Hchammal (5) and Laxmibai v. Sambha (6), 
referred to. 


Mr. Jamiatrai Lalchand, for the Plaintiff. 

Mr. Srikishendas H. Lulla, jor the Defend- 
ants. 

Order.—This is an application under 
8,151, Civil Procedure Code for the interim 
maintenance pending the decision of this 
suit.. 

Plaintiff is a widow. Defendant Visram- 
das is the son of the deceased father-in-law 
of the plaintif. In the plaint itis contended 
that the family was joint. 


plaintiff's father-in-law Dewandas Bhamblo- 
mal, was separate property. i 
With regard to this application, reliance is 
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According to . 
the defendant the property owned by the | 
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placed-on Mulla’s Hindu Law, 7th Edition, 

ara. 564, in “which it is laid down that a 

ather-in-law is under a moral obligation out 

of this separate property to maintain the 
widow of his deceased son, but when the 
father-in-law dies, his heirs are under a 
legal obligation to maintain her, 

The Bombay High Court in Bai Parvati 
v. Tarwadi Dolatram (1) has held that where 
the father-in-law leaves a will the legal obli 
gation does not arise. Other High Courts 
have dissented from this view: See Jeot 
Ram v. Lanji, 119 Ind. Cas. 253; (2) Gopal 
Chandra Palv. Kadambini Dasi73 Ind. Cas, 
235 (3) In the Goods of Gobinda Chandra 
(4) and Rangamal v. Echammal (5). See also 
Laxmibaiv. Sambha (6). 

Mr. Kodumal for the plaintiff was 
asked whether he had any precedent for 
anorder of interim maintenance and in 
reply he referred to Suits Nos. 227 of 1931 
and 450 of 1928. In Suit No. 227 of 1931, 
as Mr. Lulla points out, the right to main- 
tenance was not denied, the only question 
for décision was the amount of maintenance 
to which the plaintiff was entitled:In the other 
suit relied on, namely suit No. 450 of 1928, the 
order was passed by the consent of the 


. parties. The only other authority relied on is 


Yusaf Saheb v. Subbhan Bibi, 861. C. 909 
(T) where the court held, obiter that courts 
have power to grant interim maintenance, but 


the court in that case drew attention to the. 


fact that English Courts have refused to 
make an order for advancement of income 
where the right was not a clear right, 

The position therefore is that the plaintiff 
in this suit bases her claim on. the alleged 
jointness of the family. The defendant 
resists the claim to maintenance on the 
ground that there was a valid will and that 
the Bombay decision is in his favour, and 
onthe fact that this court as a rule follows 
Bombay decisions in preference: to the 
decisions of other High Courts. On the other 
hand, there is the fact established in the 
pauper application that the plaintiff is a 
pauper, that her circumstances will give the 


* defendant unreasonable advantage caused 


by her poverty and if the plaintiffs case is a 


“true one, it will give the defendant an advan 
_tage to which he is in no way entitled. 


(1) 25 B 263; 2 Bom. L R894, 

(2) 119 Ind. Cas. 253; AI R 1929 
Rul. (1929) All. 1005. . 

(3) 73 Ind. Cas. 235; A I R 1924 Cal. 364, 

(4)-23 Ind. Cas. 539; o W N 1141. 

(5) 22 M 305; 9 M LJ1 

(6) 133 Ind. "Cas. 230; INT E 347; A I R 1932 
Nag. 11; Ind; Rul. (1932) Nag. 

(7) 86 Ind. Cas, 909; aL. J 395; (5 a W 
N 109; 22 L W 308; A IR 1925 Mad, 443, 


All. 751; Ind 
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“The defendant is willing that plaintiff 
should receive Rs. 20 a month from May, 
1932, the date of her father-in-law’s death 
without prejudice to her rights, this sum 
being the, amount to which ‘she would: be 
entitled under the will. | i 

I do not think that in view of the conflict 
in the decisions it could be held that the 
plaintiff's light to maintenance at a rate in 
excess: of the. amount provided for in the 
alleged will is clear. In the circumstances 
I am noi prepared to make an order in 
excess of Rs. 20 a month which is offered. 
The plaintiff, accordingly, without prejudice 
to her rights is to have interim maintenance 
at the rate of Rs. 20 a month from the 
date of the, death of Dewandas. The interim 
maintenance to be paid to the plaintiff within 
3 days and to “continue until the disposal 
of the suit.- Issues. ‘on it September. 

A. se a ` Order accordingly 


Oa MADRAS HIGH COURT. 
o Appeal Against aTi -ate Order No. 99 
C 29 * 
February:3, 1933. 
. PAKENHAM WALSH, J. 
i “RAMANATHAN CHETTIAR— 
ORENT TERANG 


“Tan ESTATE COLLECTOR oF SIVA- ` 
“GANGA-—PLAINTIFF —RESPONDENT. : 
Limitation Act (1x of 1908), Sch. I, Art. 18%: ()— 

- Drawing, out money. „from court—Whether step-in- 

“aid: -> 

- The mere. drawing: out. of money from the court, in 
the absence of anything to show that there was an 
application either befure or after, is nota step-in- 
aid of execution within Art 182 (5, of the Limitation 

Act. Sabapathy Chetty{v. Shunmugappa -Chetty (3) and 
Koornayya v, Krishnama Naidu (6), distinguished. 
Hem Chunder Chowdhuriv Broji Soonduri Debee 4) 
and Fazal Imam v. Metha Singk:10), referred to. 

. Appeal against the order of the District 
Court of Ramnad at Madura, dated the 24th 
November; 1928, and made in A. S. No, 235 
of 1928, preferred against that -of the 
Court ‘of the Revenue Divisional Officer, 
Devakottah, dated the 31st March, 1928, and 
made in M. P. No. 582 of 1927 in 6. S. No. 
1862 of 1918. . > 

Mi. V. Ramaswamy Ayyar, for the Appel- 
lan’ 


i K: Kuttikrishna Menon: for the Res. 
pondent. 

Judgment. —The matter is one of ‘limi- 
tation arising in execution of a decree. 
There was a decree obtained against the ap- 
-pellaat by the Sivaganga Estate on 7th 
‘June 1920. In execution of the decree the - 
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Estate after arresting the appellant ccl- 
lected Rs. 682-5 6 on 29th October, 1920. The 
appellant appealed and on: 13th November, 
1923, the decree in execution of which 
money had been collected wes reversed. 
The decree-holder then deposited a certein 
‘amount in court and cn 21st October, 1924, 
intimation was given by the Revenue Divi- 
sional Officer to the appellant that the 
money had been deposited. The appellant 
received it on 3]st October, 1924 and on 9th 


July, 1927, filed the present petition claiming - 


interest by way of restitution on the amount 
during the time it was in. the hands of the 
other side until the amount was paid to him 
by the Revenue Divisional Officer. The 
Revenue Divisional Officer dismissed the 
petition on the ground that it was not pre 
sented within three. yeais from the date of 
the remittance of the principal amount. 
This apparently is an error because the. 
principal amount wes remitted on 26th 
October, 1924 and the petition: was within 
three yet. rsof this date. On appeal the 
District Judge confirmed the order on the 
ground that the epplication of the defendant 
was not one forthe execution ofthe decree 
within the meaning of Art. 182 of the Limi- 


- tation Act and that such amount due to the 


defendant by way of interest had not been 
stated in the decree and had to be deter- 
mined separately. An application for pay- 
ment of interest could not therefore be 
regarded es an application for execution of 
the decree. Before me it is argued that 
this reasoning is wrong:, Vide Somasun-- 
daram v. Chockkalinga (1), Unnamalai 
“Ammal v. Arunachalam (2). In the latter 
“case, it was held that the application is 


sgoverned by Ait. 182 and not by 181. 


It has however, to be seen whether this 
application, execution petition, is in time. 
“The decree wes on 13th November, 1923, 
and the decree isin the petitioner's favour. 
He has toshow that-he took a step-in-aid of 
Jt has been 
-argued before the learned District Judge 
that he made an application to the Sub- 
- Treasury to draw-the money. . The letter of 
-the Revenue Divisional Officer. was dated 
21st October, 1924, andthe application to 
draw the money was, it is argued, a step-in- 
-aid -of execution. As observed abore. the 
learned District Judge dismissed : the appli- 
cation onother grounds. I therefore. made 
a reference tothe Revenue Divisional Off- 


- cer to see whether there had been any such 


(1) 38 Ind’ Cas. 806; 40 M 780; 5 L W 267 
(2) 42 Ind. Cas. 530; 6 L W 359; (i917) 4 W NG 
‘33M L J 413; 22 M LT 333, 
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applination. Tt appears that there was no 
application apart from the presant Execu- 
tion Petition. But it has been argued that 
the money would not have been “paid out 
without an application and therefore an 
application may be presumed. The letter 
of intimation by the Revenue Divisional 
Officer was on 21st October, 1924, and runs 
as follows :— 

“Please take notice thata sum of Rg 781-f-8 has 
been deposited in the Sivaganga Sub-Treasury in 
satisfaction of the decree in A. S No. 796 of 1920 on 
fileofihe District Court at Ramnad at Madura on 
Special Deputy Collector's S S. No. 18%2 of 1918 and 
the same has been ordered to be paid to you by 
the Sub-Treasury Officer, Sivaganga in my R.O O. 

A. Na 3-2013-24 dated 27th September, 1924." 


Now the intimation should have taken 
some such form as this “To the Sub-Trea- 
sury Officer. Pay such and such sum to 
Ramanathan Chettiar due to him in satis- 
faction ofthe decree in A. S. No 96 of 1920.” 
There isnothing to show that any applica- 
tion by the petitioner was necessary. In 
courts such payment orders are made by 
cheques drawn on the treasury. Sabapathy 
Chetty v. .Shunmugappa Chetty (3), was 
relied on to show that a mere payment out 
by court was a step in-aid of execution but 
twothings have got to be observed in that 
case. In thatcase the learned Judge was 
dealing with Art. 183 where expressly 
payment out establishes revivor. Secondly 


as a matter of fact, there was an application” 


in that case. On page 455* the Judge says 
“As regards Art, 182 the cases in Venkata- 
rayalu v Narasimha (4), Keral1 Varma 
Valta Rajah v. Shankaran (5), Koormayya 
v. Krishnama Naidu (6), Babu Chand v. 
Mugutra (7) and Thangi Sehttith v Duja 
Shetti (8), take the view that payment out of 
a sum from court is a step-in-aid of execu- 
tion under Art. 182, el 5. But Hem 
Chunder Chowdhry v. Broji Soonduri Debee 
(9), FazalImam v. Metha Singh (10), and 
other cases take the contrary view. The 
first part of this is put tco widely. In 
Koormayya v. Krishnama Naidu (6), there 
was somereport from the Sheristadar under 
a subsequent order from the Judge. Their 
Lordships held that it must be inferred 
from this document that there was a 
request for the payment of the money 

(3) 78 Ind, Cas 832; 46M L J 453; 19L W 582; A I 
R 1924 Mad. 638, 

(4) 2 M 174. 

(5) 16 M 452, 

6) 17 M 165. 

tn} 22 B 340. 

(8)-48 Ind. Cas 226; 35M L J 576; (1918) M W N 
748:8 L W 519; 24 M L T 483, 

(9) 8 O 89: 100 L R 272, 

(10) 10 0519 


*Page of 46 W. L. J.—[#d.} 


time-barred 


. which has been issued under the 
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realised in swtisfaction of the decree. Any 
such request is sufficientto keep the decree 
alive, Itwas distinctly held therefore that 
‘thee was an pplication. Here there is 
nothing tə show, that in connection with 
the. intimation. received from the Revenue 
Divisional Officer there was any application 
either before or after by the petitioner so 
that such application might be construed as 
a step-in aid of execution. In all the other 
cases quoted there was an application, 
Therefore, I must hold that the mere drawing 
out of the money is no; as‘ep-in-aid of exe- 
cution. If so the present application is 
and the appeal fails and is 
dismissed with costs. 

NAK.-A. Appeal dismissed, 


LAHORE HIGH COURT. 
Criminal Appeal No. -823 of 1932. 
November 10, 1932. 

HARRISON AND DALIP Sines JJ., 
EMPEROR— APPELLANT 
versus 
KALU AND OTIIERS — RESPONDENTS. 

Criminal Procedure Code (Act,..V of 18985, s. 54 
(7)—Arrest of offenders in Native State by British 
Police Officers, when proper Interpretation of 8. 
54 (7)~-lvidence Act I of 1874). Ss, :dl4— Warrant 
— Presumption of existence, 

Section 54 (7), Uriminal Procedure Oode, means 

that at thetime the Police take action there must 
be in existence asa fact, as opposed to any belief 
which may be entertained by any person, a warrant 
Extradition Act. 
The concluding words of the clause do not merely 
define. the nature of the offence which must have 
been committed. Subodh Chandra Roy v Emperor 
ttz, followed, |p. 68, col. 2.] 
. Under s. i14, lividence Act, it may be presumed 
that a warrant once signed and issued remains 
actually in existence until such timeas we know 
it has been destroyed [p 69,col 2] 

Grimiral Appeal from an order of the Ses- 
sions Judge, Karnal, dated the 29th April, 
1932, reversing | that of the Sub-Divisional 
Magistrate, Kaithal, dated the 25th Febru- 
ay, 1932. 

r. C. H. Carden Noad, Government Ad- 
vo a e, for the Appellant. 

Messrs. Vishnu Datt’ and Makhan Lal, 
for Lhe Respondents. 

Harrison, J. Twenty six men of the 
village Pegan weresent up by the Police be- 
fore the Section 30 Magistrate under various 
sections, twenty-five ofthem underss. 225, 
233 and 392-149 and one man Kundan under 
sa. 224 and 392, Indian Penal Code. Two 
were acquitted by the Magistrate namely, 
Mewa and Shankar. They are both very 
young and were found not to have taken 
any part in the rioting. The remaining 
twenty-four were convicted: Kundan under 
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ps. 224 and 392, Indian Penal Code; the re- 


maining twenty-three under ss. 225, 333, 149.. 


In addition, Kalu was convicted under 
s: 292, Indian [enal Code. 

They all appealed and, while accepting 
allıhe appeals and acquilting all the ap- 
pellants, the Sessions Judge has expressed 
his opinion asto whom he’ would have con- 
vitted had he taken a different view on a 
somewhat technical point of law. This | is 
whether the attempt made by the Police to 
effect the arrests of Kalu.and Kundan is 
covered bys. 54 (7) of the Code of Criminal 
Procedure., 

The Orown has presented an appeal 
against all these acquittals’ and it is urged 
not only thatthe Sessions Judge has taken 
an erroneous view as tothe applicability 
and meaning of s. 54 (T) but also that in 
addition, to ‘eleven ‘men of-whom the Ses- 
sions Judge was prepared: to uphold the 


convictions, the remaining thirteen con-. 


vicled by the Magistrate should now be 
found guilty. 

The facts are briefly. that, sometime 
about May, 1931, the agent. to thé Gover- 
nor-General, Punjab States, sent two war- 
rants tothe District Magistrate, Karnal, 


requiring him to effect. the arrest of two 


men, Kalu and Kundan -of the Jhind 
State, who were believed to bein the Karnal 
district, This was duly endorsed and sent 


down to thana Rajaund and madeover by. 


the Sub-Inspector of that thana to Head 
Constable Qamar Abbas for service. He 
went to'the village where these two men 
were said to be, failed to effect their arrest; 
and endorsed the warrants accordingly. 
No more is known of the subsequent history 
ofthese warrants but, in the ordinary course 
of official business, they should have been 
sent on to the Superintendent of Police and 
by him forwarded, in due course, to the 
District Magistrate, after hehad or had not 


ordered a further attempt to be made to 


arrest the abscondeis. We do know the 

negative faci ihat they did not reach the 
District Magistrate or the agent to the 
Governor-General, for, on 23rd December, 
1931, the District Magistr ate issued a robkar 
Ex., P. P, together with two fresh 
warrants, which had been received from 
the Agent, pointing out that the previous 
warrants had been lcst and more care must 
be taken over the fresh ones. We also 
‘know that on the Ist of September, 1931 
the Assistant Superintendent of Police 
deputed Qamar Abbas, Head Constable, 
the same man who had failed to effect the 
arrest on the first occasion to make 
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another.efort, Qamar Abbas took.a party 
to the village where it arrived about sunset 
or 7 o'clock on the Ist September, 1931. 

Enguiries were made and eventually the 
party wes divided into two: one remaining 
in the village and the other going out to 
try and find the two wanted men., They 
vere both found together. Kundan was 
actually arrested and Kalu ran away. 
On theit way back to the village ‘the party 
was met by a large number of villagers. | 


‘Kundan called upon them for assistance 


and they rescued him in spite of the Police 
putting upa stout resistance during which. 
a rifle was discharged which didno harm . 
as the barrel was pushed up by Kundan, 
The Police were seriously injured, one- man. 
Sikandar Khan more especially, sustain- 
ing an injury “‘tothe-knee which is incur- 
able and the three others , Sher Khan, Dhani 
Ram and Duni Chand, being less ser- 
iously damaged. There were two rifles 
amongst the Police party and one of these 
was eventually recovered from Kalu who 
was convicted by the irial Senne 
under s. 592, Indian Penal Code. 
effecting his escape Kundan took with a 
the handcuffs, which were still attached 
to his wrists, and at the other end of these 
handcuffs, the belt of the constable who 
was detailed to guard him. He also was 
convicted under s. 392, by the trial Magis- 
trate. 

- The contention put forward. by the 
accused throughout ıs that the Police 
were not authorized to attempt to arrest 
Kundan ‘and Kalu in yirtue of s. 54,-sub- 
s. (7), of the Code of Criminal Procedure. 
This deals with arrests on the strength 
of warrants issued from Native States. It 
lays down that any Police - Officer may 
without warrant arrest any person regard- 
ing whom he has received credible infor- 
mation or entertains reasonable suspicion 
that he has committed any act outside 
British India which would be an offence. 
in British India and “for which he is, 
under any law relating to extradition or 
under the ‘Fugitive Offenders Act, 1881, 
or otherwise, liable to be apprehended or 
detained- in. custody in British India’, 
This postulates the existence of two factors; 
the first, knowledge by the Poli- 
ceman who effects or attempts to effect 
the arrest and, secondly, the exis- 
tence of the state of things defined in 
thesecond part of the sub-section. It can 
be andhas been argued that these words 
define the nature of the offence which 
must have been committed, that is to say. 
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itmust ke an extraditable offence. This 
contention has been disposed of in Subodh 
Chandra Roy v. Emperor (1) and the con- 
clusion there arrived at is, for the very 
sound reasons given in the judgment, 
that the possibility of the words referring 
to and defining the offence is negativ- 
ed by the surrounding circumstances 
and the wording ofthe section as a whole 
and that they can only mean that at the 
time the Police take action there must 
be in existence as a fact as opposed to 
any belief which may be entertained by 


any person, a warrant which has been issued. 


under the Extradition Act. 

The consequence of accepting the alter- 
native interpretation is very clearly ex- 
plained in that judgment. In the event 
of non-cognisable extraditable offence being 
supposed to have been committed in a 
Statethe Police cin British India would 
be clothed with greater authority than the 
Police in the State in which the offence has 
been committed provided the Code of 
Criminal Procedure is in force there. 

Tt might have been urged that the portion 
of the judgment of Mukerjee, J., which deals 
with this point is obiter in the sense that 
both Judges agreed that-the condition lejd 
downin the earlier part of the sub-section 
had not been complied with and so the case 
was concluded. Obiter or not, the reason- 
ing ig cogent and convincing and I am very 
c:early of opinion that there can be no sort 
of doubt that the latter part of the sub- 
section lays down that there mustbe a 
warrant in existence which has been issued 
under the Extradition Act. It is not 
necessary that it should be present or 
available to any particular Officer. It must 
merely exist. In this case the all-impor- 
tant question is whether itcan or should 
be imferred that ths original warrants were 
in existence on the Ist of September, 1931. 
The Sessions Judge looked at the matter in 
this way; “The fact that he (the Head Con- 
stable) wasasiedto “arrest orally by 
the Superintendent of Police or Assistant 
Superintendent of Police shows that the war- 
rants. did not exist at the time.” This 
‘comes perilously near to presuming that 
the afficial act performed by the Superin- 
_tendent of Police was a deliberate breach 
ofthe law and that having ascertained 
that the warrants were notin existence, he 
deliberately passed an illegal order. The 
fact that this‘ oral order which incidentally 

(1) 85 Ind. Cas, 913; 52 C 319 at p 331, 337; 29 
OW WN 9a; 
Or. L J 625. 
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was not arequest, was given by the Assis- 
tant Superintendent of Police, appears to 
me to point to a precisely contrary con- 
clusion. It maybe presumed that official 
acts ate regularly performed and the fact 
that the Assistant Superintendent of Police 
orally, and presumably whenin camp at 
the thana Rajaund, ordered the Head Con- 
stable toeffect the arrest, points to the 
belief ofthe officer in question that the 
Warranis werein existence and had not 
been destroyed. Knowing as we do that 
a search was later made and that. the 
warrants could not be discovered, it is cer- 
tain that, at the timé the later 
search was made, they had been lost 
in the sense of being mislaid and, I think, 
itis safe to infer that they-had probably 


been lost in this sense by the 1st of Septem- 


ber, 1931. This, however, is a very different 
thing from saying that they ceased to exist. 
Under s. 114 of the Indian Evidence Act, a 
presumption may be made that a thing 


‘or state of things, which has been shown to 


be in existence within a period shorter 
than that within which such things or states 
of things usually cease to exist, is stillin 
existence, The presumption under this 


section appears to me to be that a warrant 


once signed and issued remains actually 
{n eaistence until such time as we know it 
has been destroyed, It is, of course, possible 
that, having been mislaid, these pieces of 
paper were destroyed by mistake together 
with other papers which were no longer 
required and that a mistake was made by 
some subordinate in so destroy- 
ing it, I can, however, see no reason for 
presuming that such a mistake had been 
made by the 1st of September, 1931. 7 
` The fact again that the Assistant Superin- 
tendent of Police ordered thé Head Consta- 
ble to try again points to a decision having 
been come to that further efforts should be 
made to effect the arrest in accordance 
with the warrants dnd that they would 
not be sent back to the agent with a note 
that it was impossible to execute them. - 
Taking everything into account, I am of 
opinioa that, on the facts as shown, the 
presumption is that the warrants were still 
in existence. The action of the Police was, 
therefore, legal, and it remains to be seen 
what findings should be given on the facts. 
[The rest of the judgment is not material for the 
purposes of this report — Hd 


Dalip Singh, J.—I agree. : 
A. Appeal accepted in part. 
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` ALLAHABAD HIGH COURT. 
Execution First Civil Appeal No, 462 of 
an 51931, 
December 8, 1932, 
_ Nramar ULLAH AND Kison, JJ. 
Pandit RAM CHARAN—DscreEr-HoLDER— 
APPLICANT ; 
8 versus 
PARMESHWARI DIN— JUDGMENT- 
‘ DEBTOR— OPPOSITE PARTY 
Transfer of Property Act (IV of 18821,s. 52—-Mort- 
gage—Suit for foreclosure—Transfer during pendency 
of suit—Final decree—Execution against transferee 
pendente lite—Maintainability of—Civil Procedure 
Code (Act V of 1908}, s. 47—Applicability of —Appeal 
to High Court—Competency of. an 
A mortgagee under a mortgage-deed instituted a 
suit for the enforcement of his mortgage by fore- 
Glosure and a preliminary decree was passed. During 
the pendency of the foreclosure suit the mortgagor 
executed a deed of usufructuary mortgage in favour 
oftherespondent who subsequently purchased the 
mortgagor's equity of redemption in execution of a 
simple money decree. A final decree for foreclosure 
was passed and in- execution of his decree the decree- 
holder obtained delivery of possession against . the 
. mortgagor .The respondent had in the meanwhile 
obtained entry of his name in the record of rights, 
In the mutation proceedings that followed, the decree- 
holder was unsuccessful in having the name of the 
respondent expunged. Therefore, he made a second 
application for execution of decree praying that 
delivery of possession be made as against the res- 
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pondent on -the ground that he was a transferee, 


-pendente lite: ~ , 
“ Hela, (i: that the respondent having taken a mort- 
gageand having purchased the equity of redemption 
of the mortgagor during the pendency ci the fore- 
closure suit ‘was bound by the decree which was 
eventilally passed against his transferor the mort- 
gagor and thatthe transfers in his favour could not 
afiect-hia rights under the decre to any extent-;. |p. 
Ti; eol LE 7 ae: ` : - 
(ii that the appellant mortgagee was entitled to 
execute his decree not only against the mortgagor 
but also his-transferee . pendente lite, the respon- 
_dent; [ibid] Co ay 
(iii) that s 47, Civil Procedure Code, was ap- 
plicable to the case and an appeal to the High Court 
was competent; [p..7!, col 2.] i 
(iv) that the execùtion taken against the mortgagor 
was nota complete execution of the decree m d the 
_ decree-holder could maintain a second application 
for execution dgainst the-respondent. Bhagwati v. 
Banwari.Lal(!) and Gaya Bakhsh Singh v. Kuar 
Rajindra Bahadur Singh (2), distinguished. [ibid.j 


Execution First Civil Appeal from the 
decision of the Subordinate Judge, Cawn- 
pore, dated the 80th June, 1931. 

Dr. K.N. Katju and Mr. Banke Behari Lal 
for the Applicant. 

Messrs. P. L. Banerji and -Basudeva 
Mukerji, for the Opposite Party. : 

Judgment.—This is a decree-holder’s 
‘appeal and arises in the following circum- 
Stances:-~ ` : 

The appellant was a mortgagee under a 

‘deeds executed by one Noorul Hasan and 
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instituted Suit No. 57 of 1923 far the cn- 
forcement of his mortgage by foreclosure, 
and obtained a preliminary -decree ex 
parte. Subsequently the ex parte decree 
was set aside and after contest, another 
preliminary decree for foreclosure was 
passed on the 30th September, 1924. Dur- 
ing the pendency of the foreclosure suit, 
Noorul Hasan executed a deed of usufruc- 
tuary mortgage in favour of the respondent 
Parmeshwari Din, on the 15th February, 
1924. Subsequently on the 25th February, 
1928, Parmeshwari Din purchased Noort] 
Hasan’s equity of redemption in execution 
of a simple money decree. The appellant 
made his application for final decree some- 
time after the 25th February, 1928, men- 
tioning Parmeshwari Din as one ofthe 
oppcsite party in the heading of his ap- 
plication. On the 28th July, 1928, when 
the application was heard, he discharged 
Parmeshwari Din, and the court recorded 
an order to that effect. A final decree for 
foreclosure was passed on the same day. 
The decree-holder obtained delivery of. 
possession against Neorul Hasan on the 
29th March, 1929, in execution of his decree. 
Inthe mutation proceedings which followed, 
dispule arose between the appellant and 
Parmeshwari Din, who had obtained entry 
of his name in the Record of Rights. Ap- 
parently the decree-holdér was unsuccess- 
ful in having the name of Parmeshwari 
Din expunged. Thereupon he made a 
second application for execution of deciee 
on the 2ist August, 1930, praying that 


‘delivery of possession be made. as against 


Parmeshwari Din, who is bound by the 
final decree passed against Noorul Hasan, 
he being a transferee pendente lite. Par- 
meshwari Din objected to any proceedings 
in execution being taken aguinst him. 
His principal pleas were that, ashe wasno 
party to the foreclosure decree, no execution 
could be taken out against him and that 
the decree having been once executed, a 
second execution was not permissible.: Jt 
was also contended that an application of 
the kind made by the appellant was not 
maintainable and that his only remedy 
was to institute a iegular suit. This lest 
mentioned plea found favour with the lower 
Court. Accordingly the appellant’s ap- 
plication was dismissed, and he was direct- ` 
ed to seek his remedy by a regular suit. 
The learned Advocate for ihe appellant 
argued that Parmeshwari Din, having 
taken a mortgage and having purchased 
the equity of redemption of- Noorul Hasan 
during the pendency of the foreclosure -suit 


. 
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tually.passed against his transferor Noorul 
Hasan, and that the transfers in his favour 
cannot effect his rights under the decree to 
any extent. 

We are clearly of opinion that this con- 
tention is sound. Section 52 of the Trans- 
fer of Property Act, lays down that, during 
the active prosecution in any court ofa 
contentious suit in which any right to 
immovable property is directly and. speci- 
fically in question, the property cannot be 
transferred or otherwise dealt with by any 
party to ¢he suit or proceedings .sə as to 
affect the rights of any other party thereto 
under any decree or order which may be 
made therein, except under the authority of 
the court and on such terms as it may ime 
pose. It is not suggested that permission 
of the court was obtained for either of the 
we transfers in favour of Parmeshwari 

in. 
closure suit. was-a contentious one. It is 
equally undeniable that the mortgaged 


property was: directly and specifically in ' 


question in the foreclosure suit. It is clear 
that the transfers taken by Parmeshwari 
Din cannot in any manner affect the rights 
of the decree-holder, the appellant before 
us. One of his rights under the decree in 
the foreclosure suit was to extinguish 
Noorul Hasan’s right of redemption and to 
obtain actual possession of the mortgaged 
property. If Parmeshwari Din's- -objection 
as regards the appellant’s right to take pos- 
session in execution of his decree be allow- 
ed lo prevail, his (the decree-holder’s) rights ` 
under the foreclosure decree would be 
materially affected. In this view the ap- 
pellant was entitled to execute his decree 
not only against Noorul Hasan but also 
ne transferee pendentz lite, Parmeshwari 
in, 

A number of technical „objections Have 

, been raised before us. , First, it is contend- 
ed that s. 47 of the Civil Procedure Code, 
does not apply, and consequently the order 
. of the lower Court cannot be the subject of 
an appeal. to this.court. In our opinion, 
this contention has no force. That Parmesh-. 
“wari Din 1s a representative-in-interest of 
` Noorul Hasan can adniit of no doubt. The 
question arises between the decree-holdey. 
. on the one side and the representative of 
the judgment-debtor ‘on the other. -The 
controversy between the parties is clearly 
one. relating to the execution of décree. In 
fact, the appellant's application for execu- 
tion of decreé was resisted by the respon- 
dent. We think that s: 47, Civil Procedure 


It cannot be doubted that the fore- 
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was bound by the decree which was even-, 


Code, is fully applicable and that an ap- 
peal to this court is competent. 

It was argued that the respondent; though 
a transferee pendente lite, had a right of 
redemption by virtue of transfers made in 
his favour, though pendente lite and that he 
should not have been discharged after 
being impleaded in -the application for a 
final decree. Reference is made to 
O. XXXIV, r. 3, Civil Procedure Code. We 
think that O. XXXIV, r. 3, Civil Procedure 
Code, should not be read ‘independently of 
other provisions of the law, When read 
with s. 52, Transfer of Property act, there 
can be no doubt that a final decree ‘passed 
‘against Noorul Hasan is as effective against 
his transferee pendente lite as against him- 
self.. The transferee could have redeemed 
even though he was no party. He did not 
avail himself of the opportunity and the 
final decree extinguished not only the rights 
-of Noorul Hasan, but also the rights of his 
‘transferee pendente lite. 

It is next argued that the appellant hay- 
ing taken out execution of his decree against 
“Noorul Hasan and having obtained -de- 
livery of possession against t him the decrea 
‘should be deemed to have been..completely 
‘exécuted, and no further execution pro- 
ceedings can take place. The appellant's 
appliéation is said to be virtually one un- 
der O, XXI, r. 97, Civil Procedure Code, 
‘that is, an application by a decree-holder 
“who is ‘obstructed in taking possession of 
‘the property in respect of which a warrant 
of delivery of possession has been, executed. 
‘We do not think this argument is sound. 
The decree has not been fully and effective- 
ly exécuted. There can be no doubt that 
‘the’ decree-holder could have, in-the first 
instance, applied for execution “not only 
„against Noorul Hasan but also against 
‘his transferee pendente lite. Had. he done 
so, there could be no argument against 
‘the maintainability of such application so’ 
far as Harmesnwari Din was concerned. 
The position cannot be materially different 
if an application was made in the first in- 
stance only against Noorul Hasan; and 
when the decree-holder subsequently dis- 
covered that the execution taken out against 
Noorul Hasan was infructutous, he applied 
for execution of his decree under'0. XXI, 
r. 11, Civil Procedure Code, against the 
respondent, who should as much be consi- 
dered to.be.the judgment-debtor as Noorul 
Hasan himself. We are clearly of opinion 
th.t the execution taken out against 
Noorul Hasan was not a complete execu- 
tion of the decree. Reference was "made to 


. 


‘from the transferee. 


‘an application drawn up under O. XXI 


*144—Suit by proprietary body against 
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two Full Bench cases Bhagwati v. Banwari 
Lal (i) and: Gaya Bakhsh Singh v. Kuar 
Rajindra Bahadur Singh (2). Both these 
cases refer to the right of an auction-pur- 
chaser to apply for delivery of possession 
after he was actually delivered possession 
but was obstructed by a judgment-debtor 
or his representative. It was held in both 
these cases that the auction-purchaser’s 
application was one under s. 318, Civil 
Procedure Code of 1882, or O. XXI, r. 97, 
Civil Procedure Code of 1908. The posi- 
tion of an auction-purchaser is different 
from that of a decree-holder. The former is 
not the holder of a decree capable of execu- 
tion but is merely entitled to delivery of 
possession under O. XXI, r. 95 on the 
strength of his sale certificate. The de- 
‘eree-holder, on the other hand, is entitled 
to execute his decree, that is, he can se- 
‘cure all his’ advantages which the decree 
‘confers upon him. In this case the decree- 
hoider is entitled to recover possession 
} As ‘we have already 
pointed out the appellant's application is 
r. 11, Civil Procedure Code, and is not an 
application under O. XXI, r, 97, Civil Pro- 
cedure Code. His application for execu- 


‘tion is within limitation, and there is no 
‘reason why it should be treated as an ap- 
‘plication under O. KAT, r. 97, Civil Proce- 
dure Code. 


We hold that neither of the 
two cases referred to above has any ap- 
plication and that the appellant was entitl- 


‘ed to maintain a second application for 
‘execution against Parmeshwari Din. 


In the view of the case we have taken, this 
appeal succeeds. It is accordingly allowed. 


“The order of the lower Court is set aside. 


It‘ehall deliver possession to the appellant 
as against the respondent, as prayed for 
in his application for execution. The ap- 
pellant shall have his costs in both courts. 


“NA. 7” Appeal allowed. 
(1) l- Ind. Cas. 416; 31 A°82;6A LJ 71. ` 
. (2) 110 Ind, Cas, &3; 3 Luck 182; 50 W N1083;AI 


-R 1928 Oudh 199. - 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 737 of 1931. 
April 1, 1932. 
_  Harrrson, J. 
ALI AKBAR AND otners—PLainTirFs— 
APPELLANTS 
Baa versus. 
RAKHA—DEFENDANT—RESPONDENT. 
Limitation Act (IX of 1808), Sch. 1, Arts, 142, 
occupiers 


ALI AKBAR D, RAKHA. 
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of shamilat—Denial of title of proprietary body— 
Limitation—Anrticle applicable—Burden of proof of 
adverse possession. . 

Where in asuit by someof the proprietorsof a’ 
village for ejectment of the defendants who had 
been cultivating portions of the shamilat fora con- 
siderable time the defendanis denied the title of the 
proprietary body and claimed the land as theirs : 

Held, that the suit was governed by Art 144 and 
not by Art. 142 of the Limitation Act, and the onus 
was on the defendants to prove adverse possession 
for 12 years, À . 

_ In a suit which does fall under- Art 142 of the 
Limitation Act, the fact thatthe date of disposses- 
sion is not given or proved is immaterial, for, if the 
plaintiff can show possession within -twelve years, 
the fact that he is not in possession ab the time he 
institutes his suit establishes that sometime in the 
jnterval he has been dispossessed. Daulu Mal v. 
Rawal Bakhsh (1), Jai Chand v, Girwar Singh (2), 
Kanhaiya Lal v. Girwar (3) and Secretary of State 
for India v. Chelikani Rama Rao (4), relied on. , 

Second Civil Appeal from the decree of 
the District Judge, Lyallpur, dated the 
13th January, 1931, reversing that of the 


‘Additional Subordinate Judge, Fourth Class, 


Sheikhupura, dated. the Yth November, 
1929. 


Malik Muhammad Hussain, K. B., for the 
Appellants. A 
Mr. Harnam Singh, for the Respondent. 


Judgment.—I take the three Appeals 
Nos, 737, 738 and 739 of 1931 together as ` 
the points raised are the same. 

The land in suit in all three cases is 
a portion of the shamilat deh of Chak Ali 
in the Shahdara Tahsil of the Sheikhupura 
District. Civil Appeal No. 787 of 1931 
relates to 9 kanals 12 marlas of land, 
being a portion of one khasra number. 
Civil Appeal No. 738 of 1931 relates to 228 


“kanals 13 marlas made up of portions of > 


seven different khasra ‘numbers. Civil 
Appeal No. 739 of 1931 relates to 20. kanals 
19 marlas being a portion of onehhasra 
number. All the defendants in all three 
cases have been cultivating portions of this 
shamilat for a considerable time. The 
nature of the land is described in the 
judgment ‘of the trial Court. It formerly 
lay on the east-of the Ravi in the district 
of Amritsar. After the settlement of1892-93, 
it was submerged into the river and when 
it reappeared it camé into the Sheil hupura 
district. The learned Subordinate “Judge 
says that there is hardly any piece of land 
which has been continuously used for 
cultivation and, during the rainy and flood 
season, not only can it not be cultivated > 
but is impossible to walk over it. 
In the year 1917 some of the proprietary: ` 
body brought . suits “agaist the present. - 
defendants who were not members, sought. ~ 
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to eject them as tenants and claimed rent 
for the harvests of 1915-16: It was held 
that the defendants were trespassers and 
decrees for rent were passed against them. 
In the jawab-i-dawa in those cases the 
defendants definitely denied the.title ofthe 
‘proprietary body -and claimed the. land 
then occupied as theirs. ‘The trial Court 
held in all the three present cases that 
Art. 144 of the Limitation Act was applica- 
ble, that the defendants had failed. to 
establish continuous adverse possession for 
twelve years. It, therefore, gave decrees in 
favour of the plaintiff members of the pro- 
prietary body. wa 

On appeal, the learned District Judge 
took a different view of the law of limita- 
tion, held that Art, 142 governed the cases, 
that the plaintiffs had failed to establish 
possession and dispossession within twelve 
years and, therefore, dismissed all the 
suits. After going through the records, 
revenue papers and the evidence: of the 
Special Kanungo, I find the following facts 
established, Counsel on either side agreeing 


on practically all and certainly on everything: 


. Š 


material, 

In Civil Appeal No. 738 of 1931 the 
area in the previous suit was 77 kanals 
‘18 marlas made up of portions of six 
numbers, 
‘defendants are shown as in possession of 


150 kanals similarly made up of unspeci-. 


fied portions, that is to say, the areas are 
given but there is nothing to show that 
whether it is the northern, southern, eastern 
or western portion of the particular number 
which is occupied. In 1921, ‘according to 
“the defendant, 197 kanals were occupied 
and, in 1925, the areanowindispute, of 228 
kanals 13 marlas, out of a total area of 616 
-kanals 5 marlas in seven numbers was occupi- 
-ed by the defendant. The all-important point 
to.my mind is that the original 77 kana's 
18 marlas are unidentified. If it could 
be said which these were and if it could 
-be held that the defendant had succeeded 


‘in establishing his possession over the same 


77 kanals 18 marlas or that the plaintiffs 
‘had failed to prove possession and dis- 
possession of any of the 77 kanals 18 
‘marlas within twelve years Bas the 
case might’ be, the- plaintiffs’ suit mvs: 
“fail regarding this area. f 


In Civil: Appeal No. 737 of 1931 precisely ` 


"the same: area of 9 kanals 12 marlas was 
‘held in 1915-16, that is to say, this same 
‘amount of Jand, and it iscontended that, 
‘if precisely the same. area out of a large 
‘number was held in 1915-16; -in the follow- 


In the jamabandi of 1917 the . 


. Patent Bench. The facis appear 


Jai 


„ALI ARBAR V. RAKHÀ, 78 


ing years and in 1928 when the suit was 
instituted, the presumption. is 
that it is the identical land. There is, 
however, a peculiar point in this case. 
In the judgment of the trial Court the 
following passage occurs: - 

“The khasra girdawari shows that the land in 
suit became khali in 1921 (Rabi) and thereafter was 


“never cultivated and was allowed to become banjar, 


Jhe plaintiffs, therefore, can be presumed to be 
in possession during this period”. > 


As regards this suit it is not shown that 
the plaintiffs have been in possession since 
1921 when cultivation ceased. 

-As regards the third case (Civil Appeal 
No. 739 of 1931), area of 20 kanals 19 marlas, 
there is this peculiarity that in, this .case 
and in this case alone and—Counsel for the 
appellants agrees that this is so—the land 
is shown as continuonsly cultivated from 
1915-16 onwards, that is to say, that since 
1915 there has not been a break in cultiva- 
tion for more than one harvest over 
the area shown as 20 kanals 19 marlas 
No. 2074 min. f 

I now come to the question of whether 
Art, 142 or 144 of the Limitation Act 
governs the case on the plaint and plead- 
ings, Many authorities have been quoted, 
and there appears to me to be some diverge- 
nce of opinion as to the applicability of - 
these two articles. The doubt, however, 
is set at rest certainly so far as this case 
is concerned by Daulu Mal v. Rawal Bakhsh 
(1). This is a Division Beach ruling -a 
recent ruling ofthiscourt and by a Letters 
to me 
to beon all fourson all material points with 
those of this case. This ruling followed 
Chand v. Girwar Singh (2) and 
Kanhaiya Lal v. Girwar (3), and these 
rulings were based on Secretary of State 
for India v. Chelikani Rama Rao (4). 
In that case the plaintiff based his suit 
on title and alleged that the* defendant 
had taken possession of the land at various 
times between 1912 and the date of the 
suit and was in possession at the time the 
suit was instituted. The defendant plead- 
ed adverse possession extending over twelve 
years. In these cases the plaintiffs sued 
on title and their title is not disputed, 


‘They alleged that the defendants had 


(1) 122 Ind Oas, 81; A IR 1930 Lah 608; 31 P L 
R 231 


(2) 52 Ind. Cas. 366;41 A 669;17A LJ 814, 
(3: 119 Ind. Cas, 6; 51 A 1042; AIR 1929 All. 


“753; Ind. Rul. (1929) All. £66; (1929) A L J 
1106. 


(4) 35 Ind. Oas $02; 39 M 617; 31 M LJ 324: 20 
O W N1311; (1916) 2M WN2%4: 14 AL Jilla: 
20ML T435: 4L W 486; 18 Bom. LR 1007;925 ù 
LJ 69; 431A 192(P 0), 


. 
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occupied the land with their permission 
as their tenants and two years before the 
institution of the suit had denied their 
title which denial was tantamount to dis- 
possession. The defendant pleaded adverse 
possession extending over twelve years. 
The only possible distinction is that in 
the latter part of the judgment in Daulu 
Mal v. Rawal Bakhsh (1), the following 
passage occurs: 

“It seems to ms clear that the plaintiff has based 
his suit on his title and has not definitely relied 
on dispossession or discontinuance of possession on 
any specified date”. 

In the present case the plaintiffs have 
pleaded that two years before suit they 
were dispossessed. This is, ‘however, 
immaterial for it is clearly established that 
in a suit which does fall under Art, 142 
of the Limitation Act, the fact that the 
date of’ dispossession isnot given or proved 
is immaterial, for, if the plaintiff can show 
possession within twelve years, the fact 
that he is not in possession at the time 
he institutes his suit establishes that 
sometime in the interval he has been 
dispossessed. It also appears to me quite 
immaterial that in Daulu Mal v. Rawal 
Bakhsh (1), it wassaid that there have been 
several’ acts of dispossession. Following 
this case, therefore, J find that Art. 144 
governs allthese threecases. The plaintiffs 
based their claim on title and the defend- 
ants have to prove their adverse title 
extending over twelve years. 

On the facts detailed above, in the first 


case (Civil Appeal No. 737 of 1931) while the- 


area has now varied in size it has not 
been shown that since 1921-the defendant 
has occupied any portion at all. This suit, 
therefore, must succeed. 


In the second case (Civil Appeal No. 738 of 
1931) while the plaintiffs have shown that 
they have occupied varying portions of the 
total area composing the numbers, which 
measure 616 kanals 5 marlas, during the 
last thirteen or fourteen years, they have 
-wholly failed to show that they have con- 
tinuously for’ a period of twelve years 
occupied any definite corner or portion of 
the area which can be ascertained. It 
follows,therefore, that the plaintiffs landlords 
must succeed, 

In Civil Appeal No. 739 of 1931, the defend- 
ant has proved that he has held adversely 
an area of 20 kanals 19 marlas in the 
same khasra number. This presumably has 
been the sameland throughout. From this 
land the plaintiffs cannot oust him as he 
has proved his adverse title. This 
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aut therefore, must fail and be dismis- 
sed. : 4 . 
“The result, therefore, is that I accept 
Civil Appeal No. 737 of 1931 and decree the 
plaintiffs’ suit in full. I accept Civil 
Appeal No. 738 of 1931 and decree the plaint- 
iffs’ suit in full. I dismiss Civil Appeal 
No. 739 with costs. In Civil Appeals Nos, 737 
and 738 of 1931 the plaintiffs will get 
their costs throughout. In Civil Appeal 
No. 739 of 1931 the plaintiffs will pay the 
defendant’s costs throughout. 
NA. Appeals accepted. 


r 


4 CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 885 of 1931, 
January 11, 1932. 

Prarson AND M. O. GHOSE, JJ. 
SUDAM CHANDRA BAG— ACCUSED— 
PETITIONER 
versus 
EMPEROR-—OPPOSITE PARTY, 

Evidence Act'(I of 1872), ss. 27,‘ 114, illus. (b)— 


| Offence of being in possession of cocaine-—-Dangerous 


Drugs Act (II of 1980), s.-14—Police Officer inter- 
viewing accused who takes him to place where cocaine 
was concealed — Admissibility of statement — Co- 
accused against whom charge is withdrawn—Evidence, 
value of— Criminal Procedure Code (Act V of 1898), 
s 494—Withdrawal of accused from prosecution— Such 
accused, if a competent witness. 

Where a Police Officer, who arrested the accused 
on finding cocaine in his possession, had interviewed 
the accused and was with him for a considerable 
time and walked with him to the places where the 
accused pointed out the spot where the cocaine might 
be found : 

Held, that under these circumstances the accused 
was in police custody at the moment when he made 
the statement as to the spot where cocaine could be 
found and that the statement was admissible under 
s. 27, Evidence Act. A 

A co-accused against whom the charge has been 
unconditionally withdrawn is a more reliable witness 
than an accomplice who is examined under con- 
citional pardon. Queen-Empress v. Hussein Haji (2), 
applied. i 

A Magistrate trying a case has a discretion to 
permitthe Publie Prosecutor to withdraw from the 
prosecution of one of the accused in order that his 
evidence might be available forthe charge against ` 
the other accused tried jointly with him. G.V. ` 
Raman v..Emperor (7), relied on. a 

Messrs. S. K. Sen, Hiralal Gahguli and 
Amritlal Mukherji, for the Petitioner. 

Messrs. Khondkar, and Anilendra Nath 


Roy Chaudhury, for the Crown. : 


M. C. Ghose, J.—The petitioner Sudam 
Chandra Bag was convicted by a Magistrate 
under s. 11, Dangefous Drugs Act for pos- 
cession of a quantity of cocaine and sentenc- 
ed to rigorous imprisonment for nine 


months and a fine of Rs. 1,000. On appeal ` 
-the learned Additional Sessions Judge up- 
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held thg Gshviction but reduced theim- 
prisonment to six months’ and the fineof 
Rs. 500. It is urged in this court that 
there is -no legal evidence to connect 
the accused with the possession of the 
cocaine, ` It appears that one Suren Haldar 
‘was a co-accused with the petitioner. 
After some evidence was taken the Magis- 
trate on the prayer of the Public Pro 
secutor discharged him under s. 494, 
Criminal Procedure Code, and thereafter the 
Public Prosecutor examined him asa pro- 
secution witness. The learned Counsel 
has urged that Suren Haldar, in the 
circumstances, was not a competent wit- 
ness. 

After hearing the learned Counsel who 
quoted many, cases, and after hearing the 
learned Deputy Legal Remembrancer, I 
am of opinion that Suren Haldar was a 
witness competent in law. The trial 
Magistrate was within his discretion in 
permitting the Public Prosecutor io with- 


B., S..CORBET V.: 


draw from the prosecution of Suren Haldar _ 


in order that his evidence might be avail- 
able for the charge against the other accused 
who was being tried jointly with him: 
see the case of G. V. Raman v. Emperor (1). 
It is also urged that even if Suren's 
evidence be competent in law his evidence 
was pointed and: should not be accepted 
without proper corroboration. There .is 
some force in this argument of the learned 
Counsel though it is to be observed that 
the-co-accused against whom the charge 
has been unconditionally withdrawn is a 
more reliable witness than the accomplice 
who is; examined under conditional pardon: 
see the case of Queen-Empress v. Hussein 
Haji (2). 

It is next urged that there was no evid- 
ence to connect the accused with the place 
where the cocaine was found, so that no pre- 
sumption can be drawn that the accused 
was in possession of the. same. ‘The 
evidence is that the petitioner Sudam 
took a: Police Officer to two separate places 
which upon his direétion were dug out and 
the incriminating cocaine was found there. 

“The learned Counsel urges that the alleged 
statement of the accused was made: ata 
time when he was not in police custody 
and therefore his statements are not evi- 
dence under s. 27, Evidence Act. I am 
of opinion that this argumentis not correct 
upon the facts. Though the Police Officer 


(1) 121 Ind. Cas 678; ATR 1929 Cal 319; 58 O 1022; 
3'O-W N 468; 31 Cr. L J 315; Ind. Rul. (1920) Oal. 


106. 
(2) 25 B. 422; 2 Bom. L R 1095. _ 


‘to bare caused an overflow of surplus 
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deposed that he arrested: the accused after 
the. finding of the cocaine, it is clear upon 
the evidence that he had interviewed the 
petitioner and was with him fora con- 
siderable time and walked with him to the 
two places where the petitioner pointed out 
the spot where the cocaine might be 
found. In the circumstances there is no 
doubt as to the fact that the accused was 
in police custody at the moment when he 
made the statement as to the spot where 
cocaine could be found. The Courts below 
were correct in finding that the accused 
was in actual pcssession of the cocaine., 
In the circumstances, I am of opinion that 
the petitioner was rightly convicted and 
that the sentence imposed by the Sessions 
Judge is not, in the circumstances of the 
case, too severe. The Rule is discharged 
The petitioner, if on bail, must surrender 
to his bail and serve out the sentence. 
Pearson, J.~ I agree. 
Ne AL | 


SONAULLA BASUNTA. 


Rule discharged. 


en 


. CALCUTTA HIGH COURT. 
Criminal Reference No. 195 of 193]. 
April 14, 1932. 

MALLIK AND Remrry, JJ 
B. S. CORBET AND OTHERS —lsT Party 
` versus 

SONAULLA: BASUNIA 2np Parry, 
Criminal Procedure Code (Act V of 1898), s I88— 
Causing overflow of water into other lands by raising 
‘level of one's.own lowland—S. 188, if. applies— 
Remedy of aggrieved party—Civil proceedings. 
Where a proceeding under s 133, Criminal 
cedure Code, was started against & person 


Pro- 
alleged 
tain water 


into other lands by raising level of his low 


land: 

Held, that s 123 was not applicable and that the 
persons who were damnified by the tortious act 
might have theinremedy by way of civil proceed- 
ings ‘Jagarnath Sahu v. Parmeswar Narain (1), 
followed ` 


: Criminal Reference made by the Addi- 
tional Sessions Judge, Rangpur. . 

Mr. Radhicaranjan Guha, in support of 
the Reference. 

Mallik, J.—This is a reference made by’ 
the Additional Sessions Judge of Rangpur. 
It arises out of a proceeding under s. 133, 
Criminal Procedure Code. It appears that 
one Sonaulla Basunia purchased some brick- 


the 


field land which was low-lying and into, ` 


which surplts rain water from neighbour- 
ing lands used to flow during the rains. 
It appeurs also that Sonaulla has now 
raised the level of that low-lying land of 
his with the result, that it has prevented. 


“ 


16 


the flow of surplus rain water from the 
adjoining lands causing an overflow into 
other lands. The learned Judge has rte- 
commended that the proceeding should be 
cancelled on the ground that the learned 
Magistrate bad no jurisdiction to deal 
under s. 133, Criminal Procedure Code, 
with the present case. ; 

- The reference, which is not opposed before 
us, should in my opinion, be accepted. 
The facts of the present case seem to be 
on all fours with the facts of the case in 
Jagarnath Sahu v. Parmeswar Narain (1), 
where it was held that in a case like the 


present-one, s. 133 would not be applic- 


able and that if itis found that any injury 
has been caused by any tortuous act of 
the man against whom proceedings under 
s.'183 are sought, then the persons who 
have been damnified may have their remedy 
by civil suits. For the reasons given above 
I would accept the reference and cancel 
the proceedings under s. 133, Criminal 
Procedure Code. 

Remfry, J. - I agree. 

NA. Reference accepted. 


(1) 23 Ind. Cas. 1€1; AIR 1914 All 213; 15 Cr. L 
J 229; 36 A 209. 


ALLAHABAD HIGH COURT. 
Civil Revision No, 195 of 1932, 
February 17, 1933. ` 
BAJPAI, J. < 
Fireu MANGU LAL-GANGA CHARAN 
—PLAINTIFF—APPLIOANT | 
i : VETSUS 
MANNI LAL AND aNoTtHER—DEFENDANTS 
— OPPOSITE PARTY. 

Hindu Law—Joint family firm—Partnership 
between family and strangers—Law applicable— 
Minor’ member's share in joint family, when ‘liable 
for partnership debts—Contract Act (IX of 1872), 
8. 247. . ; 

Where a stranger is associated with the members 
ofa joint Hindu family ina business whose capital 
is derived from the property of the joint family and 
the stranger, the rights and liabilities are determin- 
ed more by the Contract Act than by the Hindu 
Law. [p. 77,col. 2; p.78, col 1.] 

In the case of a partnership of this nature a 
minor member's share inthe joint family property 
cannot be made liable for partnership debts in the 
absence of evidence to show that he was admitted 
to the benefits of the partnership. [p. 77, col. 

“Although where a minor becomes by survivorship 
the sole owner of an ancestral concern in which no 
stranger is associated, his guardian is entitled to 
carry-on-the business on behalf of the minor 


MANGU LAL-GANGA CHARAN V. MANNI LAL. 


` witnesses as well, is erroneous. 
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and the minor’ may be bound by, all acta 
of the guardian necessarily incidental to or Howing 
out of the carrying on of tha trade: but the position 
becomes quite different where new partners are 
being introduced during the minority of the mem- 
bers of the family [p. 78, col 1] 


+ Civil Revision against an order of the 
Small Causes Court, Cawnpore, dated the 
4th of February, 1932. 

Judgment.—Civil Revisions Nos. 195 of 
1932, 193 of 1932 and 290 of 1932 are con- 
nected and I propose to deliver a consolidat-. 
ed judgment because the same points arises’ 
for consideration in allofthem. Phreé suits 
were brought by the plaintiffs of the three 
cases against the firm Ajudhia Prasad 
Sheonarain. The suits have been decreed 
against ` certain persons ‘but dismissed 
against Manni Lal, and Sheonarain son of 
Chotey Lal. The questions that arise in 
these revisions are whether the suits should 
be decreed or not against Sheo Narain, son 
of Chote Lal, and Manni Lal also on the. 
ground that they -too were partners of the 
firm Ajodhia Prasad-Sheonarain. Itis con- 
ceded that so far as Manni Lal is concerned 
no personal decree can be passed against 
him, because he is a minor but what is claimed 
is that his share ofthe joint family property 
is liable for these debts, 

So far as Sheonarain, son of Chotey Lal, is 
concerned there is a clear finding of fact to 
the effect that he was never a partner of the 
firm of Ajodhia Prasad-Sheonarain, and it 
is impossible to say that this finding is 


_ vitiated by reason of any mistake of law, 


It was next argued that as the said Sheo- 
narain did not produce any witness, the 
decree, inasmuch as it allows costs of 
The ques- 
tion of costs is principally within the dis- 
cretion of the court below and unless I am 
satisfied that this discretion has been ex 
ercised arbitrarily, I am not called upon 
to interfere in revision with that discretion. 
The fact remains that the plaintiff attempt- 
ed to prove that Sheo Narain, son of Chotey 
Lal wasa partner of the defendant firm 
and a lot of oral evidence was led en that 
behalf. It may well be that after the plaint- 
iff had produced his evidence, Sheo Narain 
was advised that no case had been made out 
against-him and producing evidence on his 
behalf was a sheer waste of public time; he, 
therefore, produced no witnesses; but it 
connot be said that the summoning of 
witnesses by him was. clearly unnecessary. 
I am, therefore, of the opinion that the 
court below in allowing Sheo Narain costs 
of his witnesses did not act arbitrarily. 
The revision so far as Sheo Narain, son of 
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Chotey kal is-cohcerned, is dismissed with- 
costs, which will be separately taxed from 
the costs incurred by Manni Lal who is- 
separately represented before me. nF 

Along with the suits out of which the; 
present revision and the connected revisions 
have arisen, another suit, namely, Suit 
No. 117 was tried by the court below and 
a full judgment has been delivered in 
that case on the question whether Manni 
Lal was a partner of the firm Ajudhia 
Prasad-Sheo Narain. Manni Lal is a minor 
and the court below applying s. 247 of the 
Contract Act and holding that there was ` 
no evidence to prove that the minor Manni 
Lal was admitted to the benefits of the- 
partnership held that no decree could be 
passed against Manni Lal. 1t has, however, 
been argued before methat the court below 
has clearly misunderstood the law applica- 
ble to the facts and that there was no neces- 
sity to prove by evidence that Manni Lal 
was admitted to the benefits of the partner- 
ship because the other facts as found by 
the court below and established by the 
evidence speak for themselves and fasten 
the lability on Manni Lal: These facts are 
that the family to which Ajodhia Prasad‘ 
and Manni Lal belong is a trading family 
whose Kulachar was trade; handed down 
from the time of iis ancestors and the firm 
Ajudhia Prasad Shec-Narain which was form- 
ed subsequently was only an offshoot of the 
ancestral firm. It is argued that the debts 
evidenced by the hundis upon which the 
suits in the court below were brought were 
debts incurred by Ajodhia Prasad, manager 
of the family of Ajcdhia Prasad and Manni 
Lal and of the firm of Ajodhia Prasad 
Sheo Narain ‘and, therefore, he had an im- 
plied authority to -contract debts for the 
purposes of the trade and the creditor was 
not bound to enquire into the purpose of the 
debt or to investigate into ‘the status of the 
family {or the purpose of finding out 
whether there were minors in it or not in 
order to bind the whole family property 
thereby because that power is incidental 10 
and is necessary, for the very existence of 
the family trade. 

The following short pedigree might be 
necessary for understanding the facts of the 
case— 


Nathu Ram 





| 
7 Lalta Prasad pul Lal 


i 
‘Gaya Prasad -Lachmi Narain 


(1) Ajodhia Prasad (2) Manni Lal, 
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‘The family of Nathu Ram was a. trading 
family carrying cn ancestral trade. Thesaid 
trade was carried on by the joint family 
and a stranger Ram Dayal. It is, therefore, 
clear that the trading partnership did not - 
consist exclusively of the members of the 
joint family but a stranger was associated 
and, therefore, the incidents of Hindu Law 
alone cannot be made applicable to it and 
the rights and liabilities of the parties will 
be determined more by the Indian 
Contract Act than by the Hindu Law. 
This partnership owned several firms but 
we do not know who the managers of these 
various firms were, whether it was 
amember of the family or whether it was 
Kam Dayal. All that is known is that 
after the death of Gaya . Prasad, a suit 
for partition, No. 434 of 1924 was brought 
by one Ram Charan acting as the next friend 
of Ajodhia Prasad and Manni Lal, minors, 
against Lachmi Narain for partition of 
the joint family property and the various 
firms owned by the family and Ram Dayal 
were partitioned by the decree dated the 
22nd of July, 1925. One of the firms owned 


-by thefamily and Ram Dayal..was Anseri 


Lal-Ajodhia Prasad and this firm fell to 
the lot of Juachmi Narain. When it is 
said that this firm fell to the lot of Lachmi 
Narain, it only means that the interest of the 
joint family in the fim went to the lot of 
Lachmi Narain. We do not know 
whether Ram Dayal had any voice in the 
matter but we may assume thatso far Ram 
Dayal made no objection and he may 


well not have made any objection. No 
new partner. was being introduced; all 
that was being done was that Ajodhia 


Prasad and Manni Lal were being excluded 
from the benefits of the partnership and 
Lachmi Narain alone was associating 
himself with Ram Dayal. Lachmi Narain, 
however, on the 2lst of September, 1925, 
sold -his rights 10 Ajodhia Prasad and 
Manni Lal,in lieu of certain cash con- 
sideration which he had to pay to Ajodhia 
Prasad and Manni Lal under the par- 
tition decree in order to have the shares 
equalised, but we do not know whether Ram 
Dayal was consulted in this matter of 
sale or not. After this sale, the 
name of the firm Anseri Lal-Ajodhia 
Prasad was changed to Ajodhia Prasad- 
Sheo Narain and a new partner Sheo 
Narain, sou of Ram Lal was introduced. 

As I stated at the outset. where a stranger 

is associated with the members: of a joint 

Hindu family in a businéss whose capital is 

derived from the property of the joint fami- 
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‘ly and the stranger, the rights and Jiabilities 


are determined more by the Indian Conliect . 


Act than by the Hindu- Law. The 
stranger allies himself with cer.ain definite 
persons end he cannot -without his consent 
be fo. ced to accept a change in the personnel 
composing the partnership. Although, 
therefore, Ram Dayal at the outset might 
have joined hands with the joint family as 
a unit because he had confidence in the 
manager of the family who: was in close 
-association with him, yet when a partition 
took place in the joint “family and even 
Lachmi Narain who was the only adult 
living member in the family was dissocia- 
ting himself from the partnership, it becomes 
a pure and simple partnership to which 
the provisions of the Contract Act will 
apply. All these transactions were evident- 
ly going on when both Ajodhia Prasad and 
Manni Lal were minors and although where 
a minor becomes by survivo‘ship the sole 
owner of an-ancesiral. concern in which 
.no stranger is associated, .his guardian 
isentitled to carry on the business on 
behalf of the minor andthe minor may be 
“bound. by ail ac's of the guardian neces- 
sarily incidental to or flowing out of the 
carrying onof the trade, the position 
becomes quite different where new partners 
are being introduced during the minority of 
the members of the family. I cannot, 
‘therefore, agree with Mr. Pathak that 
the firm Ajudhia Prasad-Sheo Narain 
should be deemed.to be an ancestral firm 
inthe hands. of the two minors Ajodhia 
Prasad and Manni. Lal and hence if the 
elder brother Ajodhia Prasad on attaining 
majority carried on this. business he 
should be deemed impliedly to have the 
power to pledge the family credit and in- 
fant .members 
"should be bound by his acts and the share 
of such minor .members, not only in the 
firm but in the entire family property 
-should be available to the creditor who 
has advanced money to the manager for the 
purpose of carryingon the trade. -I shall 
. assume that the money in the present case 
was borrowed for the purposes of the trade 
but the facts which I have enumerated 


before, take this particular firm: out of the 


. description of an- ancestral trade.. A 
-stranger having been associated with the 
¿joint family from the very beginning and 
, another stranger having been introduced 

into the partnership at a time when the 

family consisted only- of minors, the new 
. firm cannot be said to bean ancestral firm 


-or its‘offshoot and a duty is cast on the - 
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courts who have to adjudicate upon the 
rights and limitations of the creditors of the 
‘firm to watch with anxiety the rights .of 
minors and guard their interests jealously. 
‘Mayne says in his book on Hindu Law and 
Usage, Ninth Edition, Page 396: 

“The share of an infant who isa member of a trading 
family and such other property of the tracing family 
as is invested in the business carried on by it, wili be 


liable forthe debts of the partnerhip and such a. ` 


share willordinarily mean his share in the entire 
family property”; 

. but where strangers are partners, the 
members of the family who are ‘not active- 
ly engaged in the business have no con- 
tractualrelation either with the stranger 
partners or with the creditors of the firm 
and unless they have been admitted to the 
benefits of the partnership they cannot be 
made liable. In this case there is a finding 
to the effect that there is no evidence that 
Manni Lal was ever admitted into the 
benefits of the partnership and in spite of 
the very able and full arguments of 
Mr. Pathak, I am of the opinion that thee 
has been no misdirection by. the court 
below and the finding mentioned above is. 
fatalto the, applicant's case. I dismiss 
this -revision with .costs. The costs cf 
Manni Lal and Sheo Narain, son of Chotey 
Lal, will be separately taxed. f 

A. Revision accepted. 


_ , CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 671 of 1931, 
December 8, 1931. 

PEARSON AND MALLIK, JJ. 
RAMA AIYAR AND ANOTHER— 
PETITIONERS 
versus 
S. P. DAS GUPTA--Opposrrs Party. 

Criminal Procedure. Code (Act V of 1898), s. 208— 
Hire purchase agreement—Hiring of car—Alleged 
breach of contract—Owner taking forcible possession of 
car—Hirer’s complaint and prayer for search 
warrant— Order returning car to hirer—Propriety of 
—Dispute of civil nature. : hee 

A motor car was hired in the hire purch&se system 
by the opposite party who made various payments in 
fulfilment of his contract. Some dispute arose 
between the parties and the petitioners managed 
to také forcible possession from the hirerand removed 
the car to their own premises The hirer filed a 
eorplaint asking for a search warrant for the car. 
The Magistrate dismissed the complaint under s. 203, 
Oriminal Procedure Oode, but passed orders that the 
ear should be handed over to the hirer on taking a 
bond from him to produce it whenever required: 

Held, that the order was properly made ard there 
was no reason why on principle, the Magistrate 
should not order the resumption of the status quo 
so that the determination of the rights of the parties 
might be properly sought before the Civil - Courts 
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the dispute being one of a civil nature. Brojendia 
Chandru v. K. S. Sama (1), distinguished. ee 


Messrs. Suresh Chandra Talukdar and 
Parimal Chandra Guha, for the Peti 
tioners. ay 

Messrs. B. B. Das and Ram Das Mukherjee, 
for the Opposite Party. 

Pearson, J.—The petitioners are the 
1epresentalives of the Commercigl] Credit 
Oorporation Lid. This company let out 
motor lorrigs and cars onthe hire puichese 
system, and in the present case the hirer 
‘was theopposite party to this rule. The 
hivers had made vaiious paymenis in ful- 
filment of their contract, when some dispule 
arcse between the parties and the peti- 
tioners managed to take forcible possession 
frcm the hirer and removed the car to 
their own premises. The hirer theréupon 
filed a complaint before the Puiesidency 
Mr gistrate and asked for asea:ch warrant 
‘for the lary. The Magistrate made the 
o.cer, upon the ecmplainant giving a bond 
‘to produce it ‘whenever required. ‘Lhe 
present petitioners came in and- alleged 
thet the hirer had been guilty of various 
breaches of the contract and defaults in 
payment, and they had grven nctice mo-e 
then once that the ‘hire of the vehicle 
would be terminated and possession - re- 
sumed by the hirers in terms of the agree- 
ment. The Magistrate passed orders dis- 
missing the complaint under s. 203, Crimi- 
nal Procedure Code, but maintaining the 
order making over the vehicle to the 
complainant.‘ Against that order, this rule 
is directed. : 

It is said that the Magistrate has no 
jurisdiction to, make such an order and 
that the case ison allfours with the case 
of Brojendra’' Chandra v. K. S. Sama (1). 
“The factsin that case were very. diffe) ent, 
‘though it has the similarity that the 
question arose over a motor bus taken 
on the hire purchase system. But there 
the position was that the owner had by 
some ttick taken possession of the bus, 
and the hirer had recovered possession 

. again by some other strategy or. ‘trick. 
` Théreupon the owners had made accmplaint 
of theft and obtained an order for 
delivery of the bus which order the High 
` Court set aside. The present case is very 
different: the hirer has’ been forcibly 
dispossessed of his lorry and the Magistrate 
has ordered it to be restored to him. On 
the one side, it is alleged that the party 

(1) 132 Ind Cas 902;° AT R 1931 Cal.-455; (1931) 
Or. Oas. 607; 32 Or. L J' 283; 35 O'W N 198; Ind, 
Rul, (1931) Gal, 614. ° - l or ve 
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had a right to’ terminate the contrac. and 
iesume pcssession: un the other side, it is 
adeged that no such right existed. Very 
‘obviously, this was a dispute of .a civil 


“nature, and if the right to recover pcsses: 


sion had matured, the natural way for 
the owners to enforce that right is by 
proceedings in the Civil Courts. Whether 
they ‘had acquired that right depended 
upon facis which were in dispute between 
the parties. In ihe circumstances ‘of this 
case [see no1ezson why on principle, the 
Magistrate should notorderthe resumption 
of the status quo so thatthe determination 
of the rights of the parties might be pro- 
perly sought before the Civil Courts, as 
-it should have been in the first instance. 
It appears to me that the language of the 
section is wide enough to cover an order 
such as th’s, and that there was no lack 
of jurisdiction in the learned Magistrate. 
It is unnecessary to comment on the Magis- 
trate’s view cf the natwe of the contract 
between the parties, because even assuming 
the petitioners here remained the owners, 
the ques-icn whether they were entitled to 
terminate the hire in the events that had 
happened was a matter for determination 
-in the Civil Courts. The rule is therefore 
discharged. i 

Mallik, J. I agree. 


N. A. Rule discharged. 





ALLAHABAD HIGH COURT. - 
Miscellaneous Case No. 384 of 1932. 
February 13, 1933. : 
i KENDALL, J. 
` Musammat SHAHZADI BEGAM - 
APPELLANT—A PPLICANT 
: versus ot 
Babu ALAKH NATH AND oTaErs— 
ReEsPoNDENTS—OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908), O. XLIV, 


Rules, 


r 1, cls. (ix) (x}—Application for leave to appeal 


_a3 pauper—Rejection at preliminary stage—Validity 


—Subsequent application for extension of time— 
Maintoinability. , ‘ 
An order rejecting an application for leave to 


appeal asa pauperon the ground of limitation at 
the preliminary stage befure itis actually judicially 
considered by the court under O. XLIV, r. 1, Civil: 
Procedure Code is technically an order rejecting a 
-motion to present au application and not an 
order rejecting the application itself under O XLIV, 
T. 1, and where an spplication is ‘rejected at that 
stage, the court cannot subsequently entertain an 


-application under s.4, Limitation Act, for extension 


of time. SA 

Obiter —In such a case it may be that an appeal 
could still be presented ifthe proper court-fee ig 
paid, and if itis accompanied by an application 
under s. 5 .of the Limitation Act, 


8b 
Mr. S. B. L. Gaur, for the Applicant, 


Mr. G.S, Pathak, for the Cpposite Par- 
ties. : 


dudgment.—The circumstances fiom 
which this case has arisen have been des- 
eribed in my note of 7th December, 1932. 
An application for leave to appeal in 
forma pauperis under O. XLIV, r. 1, was 
presented in court on 2nd May, 1932, and 
was listed on 10th May, 1932, with an office 
note to the effcct that the application was 
58 days beycnd time. The order passed by 
me was 

“As the application has not been made within tke 
. periodof limitation, it must be and is rejected ” 

_The period of limitation prescribed by Art. 
170 of the First Schedule of the Limitation 
Act for the presentation of an application 
for leave to appeal asa pauperis 30 days 
and the application in this case was 
preserited &8 days after the date of the 
decree appealed from. The question that 
I .have to decide is whether what was 
rejected on 10th. May, 1932, was an appli- 
cation for leave to appeal as a pauper, or 
merely a motion to admit an application 
for leave to appeal as a pauper. It. has 
been pointed out that as a Single Judge, 
I had no jurisdiction to reject an appli- 
cation for leave io appeal as 4 pauper 
because under cl. (x) of r..1 of the Rules 
of the Court, such an application can be 
disposed of by aSingle Judge only when 
the appeal would be within the jurisdiction 
of a Single Judge, and this was not the 
case here. If my order of rejection was 
passed without jurisdiction, then the effect 
would be that the motion of the application, 
whichever it be, was not rejected, and must 
still be held to be pending, and I am 
therefore in a pcsition to hear an appli- 
cation which has. since been filed under 
s. 5 of the Limitation Act. The preliminary 
objection of Mr. Pathak is that what was 
rejected wasa motion to admit an: appli- 
cationand not the application itself, and 
as a Single Judge has jurisdiction under 
cl. (xii) of 1.1 to dispose of such a motion, 
the order rejecting it was passed with 
jurisdiction, and the result that followed 
was that, after the order of rejection no 
appeal was pending, and consequently the 
application under s. 5 of the Limitation 
Act cannot be heard. 

I think there can be nodoubt that a 
distinction has to be made between a 
motion to admit an application and the 
application itself. This distinction is indeed 
expresged in cl. (ix) and cl (xii) of r. 1 
ofthe High Court Rules. In cl. (xii). itis 
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shown that a Single Judge can dispose of 
a motion to admit an application, but he 
can only dispose .of the application itself 
in certain specified cases, namely in cases 
where, if it wasa second appeal, it would 
be within the jurisdiction of a Single Judge.. 
Similarly, under r. 9 of Chap. I, the 
Registrar has authority to deal with a 
motion for the admission of a civil appeal; 
but he must submit it for the orders of a 
Judge if it appears to him to be barred 
by limitation. Mr. Pathak's argument is 
that in the present case there was a motion 
to admit an application which was presented 
not to the Registrar but to me, and that 
as it was reported to be barred by limit- 
ation, it was properly rejected, just as I 
should have properly rejected a motion tc 
admit a civil appeal that was reported to 
be barred by limitation. 


Mr. Gaur has pointed out that the rejection 
of the application does not mean the re- 
jection of the appeal and this is, I think, 
perfectly correct. If the application had 
been rejected under the proviso tor. 1 
of O. XLIV, ihe effect would not have been 
the rejection or dismissal of the memoran- 
dum of appeal itself. When however, an 


application is rejected under the proviso 


tor. lof O.XLIV, what is rejected is an 
application that has already been admitted 


that is tosay,it has already passed thro- 


ugh thé preliminary: stage which, according 
to Mr. Pathak’s argument, every application 
has to pass through. 


Rule 1 of O. XLIV, provides that any 
person may be allowed to appeal as a 
pauper “subject in all matter, including 
the presentation of such application, to 


“the provisions relating to suits by paupers, 
‘in so far as those provisions are applicable”. 


The provisions relating to suits by paupets 
are set forth in O. XXXIII, and they 
show that in the first place, the application 
shall contain certain particulars apd shall 
conform with certain requirements that 
are not nowin point, and that it shall 
rejected by the court under r. 5 for 
certain reasons which are again not in 
point at present. If the application is not 
rejected for any of these reasons, but is 
granted, .r. 8 shows that: f 
“It shall be numbered and registered and shall 
be deemed the plaint in the suit and the suit shall 
proceed in all respects as a suit instituted in the 
ordinary manner, except that the plaintif shall not 
be liable to pay any court fee ....... “" : 
It is to be observed that the application 
cannot berejected under r. 5. because it 
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is barred by limitation, or because the 
suit is barred by limitation. That question 
is reserved for the next stage, when the 
application has been granted and has 
thenceforward to be considered cs a 
plaint. 

The rules relating to plaints are con- 
tained in O. VII and r. 11 of that Order 
shows thata plaint shall be rejected in 
certain cases. Clause (d) of that rule shows 
that it must be rejected where ıt appears 
from the statement in the plaint to be 
barred byany law. The law of limitation 
is of course such a law, and ifa plaint is 
barred by the law of limitation it must 
undoubtedly be rejected. It is clear there- 
fore that if a person.were to sue as a 
pauper on a plaint which discloses a cause 
of action barred by limitation, that plaint 
would have to be rejected asa plaint under 
r. 11 of O. VII. : 

The question is whether the present 
application for leave to appeal fs subject 
to the liability to be rejected: at the pre- 
liminary stage referred to in O. VII, r. 11. 
Mr. Gaur has argued that. a plaint is. 
admitted un ier r. 9 or r.7 before it is 
rejectéd under r. 1], but I cannot interpret 
the rules in this way. It appears to me 
that the rules are thse relating to the 
admission of a plaint and thatwhen r. 11 
provides that the plaint shall be rejected, 
the meaning can only be, that it is rejected 
instead of being admitted, and when it 
has been rejected, it cannot be said that it 
is still pending before the court, although ` 
r.. I2 prescribes that the rejection of. the 
plaint under r. 11 “shall not of its own? 
force preclude the plaintiff from presenting 


of action.” ; 

Unders. 41 of the Civil Procedure Code, 
the procedure provided ın the Code in 
regard.to suits shall be followed as far. 
as can be madeapplicable in all proceed- 
ings in any court of civil jurisdiction and 
as I have already remarked, the proced- 
ure prescribed for pauper suits is spe- 
cifically “applied to the procedure for the 
presentation of pauper appea’s. Therecan, 
I think, be no doubt therefore that an 
application for leave to appeal as a pauper 
may be rejected at a preliminary stage 
on the ground that it is barred by limit- 
ation before it is actually considered by 
the court judicially under the proviso to 
r. 1of0. XLIV. That preliminary stage 
is the one referred toin the Rules of Court 
as a motion to present an application and 
it follows that my order of rejection was 
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one passed at th's preliminary stage, and 
was technically an order rejec'ing a motion 
to present an application and was not 
an order rejecting the application itself 
under O. XLIV r. 1. It follows from this 
that the preliminary objectiin raised by 
Mr. Pathak.musi be maintained and that 
the application under s. 5 of the Limitation 
an must be and is dismissed with 
c.sts.- 

Mr. Gaur h.s suggested 
this be the case, it is siill open to me. 
to give the applicant time within which 
to pay the court-fee and to file the appeal as 
a regular appeal. Such an order is some- 
times made by a Judge or a Bench of 
Judges when rejecting an application 
under O. XLIV, r. 1, that isto say, when. 
they have considered the ap: lication on 
its merits. I donot think that itis open 
to me to pass such an order now. When’ 
the motion to admit the application was’ 
rejected 88 days from the da‘e of the decree. 
against which it wrs sought to appeal,- 
there was still time to pay the court-fee 
and file an appeal in the regular way.' 
Moreover the considerations that prevail 
with Judges who allow time when rejecting ` 
an application under the proviso to r. l- 
of O: XLIV are quite ‘different from those: 
by which I haveto be guided. I rejected 
the motion to present application solély’ 
on the ground that it was presented more’ 
than 30 days beyond the time allowed by law. 

The order of rejection has no effect what- 
ever on the ques.ion of whether an appeal 
can be successfully presented or not. Ik 
may be that an appeal could still be: 


that even if 


] ‘presented ifthe proper court-fee is paid, 
afresh plaint inrespect of the same cause - 


and if it is accompanied by an application. 
under s. 9 of the Limitation Act. At 
present, however, there is, properly speaking, : 
n» appeal before the court. 

In my opition therefore, there is no 
justification for passing any order of the’ 
kind even if I had jurisdiction to do so, 
which appears to me to be extremely 
doabtful, f ' 

Mr. Gaur his asked me to certify that this- 
is a proper case for appeal under the 
Lette 8 Patent,.andI therefore give him 
pe mission to present such an appeal. 


A. Appeal dismissed, 
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> | CALCUTTA HIGH COURT. 
_ Appeal from Original Order No. 103 
2 ` of 1932. 
: May 17, 1933. 
(1.0. Guoss, ACTING O. J., AND 
4 S: K: Gadsr: J. 
' KASIMUDDIN SONAR 
; —APPELLANT 
a oe, YETSUS 
: ALIMONNESSA BIBI anp otuzns— 
ji PROFORMA RESPONDENTS. 
- Civil Frocedure Code (Act V of 1906, 0. XLVII 
: —Consent decree—Setting aside decree for fraud by 
way of review, legality of— Separate suit, necessily 


In order to setaside a consent decree on tbe 
“ground of fraud, a separate suit will have to be 
instituted. Such a decrees cannot be set aside for 
fraud underO XLVII, Civil Precedure 
J.C. Galsiaun v. Kumar = Pramaiha Nath Roy (1), 
followed. WÉ 
_ : Appeal against an orderof the Subordi- 
nate Judge, Pabna and Bogra (at Bogra), 
dated the 23rd of December, 1931. 


Messrs. Jitendra Mohon Banerjee, and - 


Nirmal Kumar Sen, for the Appellant. 
. Mr. Subodh Chunder Sen, for the Respond- 
ents. 

Judgment.—The facts which are neces- 
sary to be mentioned for the purposes of 
this judgment are.as follows: There was 
@ consent .decreee in a suit between the 
parties herein. Later on an application 
was made under O. XLVII of ‘the Code 
of Civil Procedure for a review of the original 
order on which the consent decree was 
based. and for setting aside the consent 
decree on the ground of7 fraud. The 
application for the setting aside of the 
consent decree was granted and the court 

‘below came to the conclusion that the com- 
` promise petition was obtained fraudulently 
and that the compromise decree should be 
set aside. On appeal the only point that 
has been taken. is that it is not competent 
_ toset aside the consent decree on the ground 
of fraud under the provisions of O. XLVII; 
“and in support of that view, reliance has 
been pluced- on the case of J. C. Galstaun 
v. Kumar Pramatha Nath Roy (1), the 
material passage being at page 885*. There 
` it has been held that it is not competent 
for any of the parties to a consent ‘decree 
to apply toset aside the same under O. 
XLVII. All the relevant authorities were 
examined and the conclusion finally arrived 
at was that in order to set aside a consent 
decree on the ground of frauda separate 
suit would have to be instituted. To 

(1) 124 Ind. Cas, 525; 33 O WN €83; AI R 1929 
Cal. 470; 57 O 154; Ind. Rul (1930) Cal. 461. 
“*pageof33 0. W. N:[Ed] 
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that decision we adhere and that being so 
this appeal will be allowed with ccsts, 
hearing fce two gold mohurs. 

It will be open to the respondent to 
take such proceedings as he may be advised 
for the setting aside of the consent decree 
by means of a separate buit; 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 783 of 1931. 
March 2, 1983. 

BENNET AND BAJPAI, JJ. 

Babu BAIJ NATH PRASAD—Puamntite-- 
APPELLANT 
versus 
Freu JOHAR CHAND MAUGILAL— 
DEFENDANTS—RESPONDENTS. 

Sale of goods— Seller despatching goods after time 
— Rejection by buyer—Refusal of seller to tuke 
goods back—Sale by buyer after reasonable time== 
Suit by seller for damages — Maintainability—Amend> 
ment of suil to one forconversion at late stage, 

The plaintiff and the defendant entered into 4 
The plaintiff sent the 
sugar tothe defendant after the time fixed for per- 
formance had expired. The defendant refused to 
accept the sugar and wrote to plaintiff offering to 
dispose of the goods in any way the plaintiff desired. 
The plaintiff did not give any instruction. After 
nine months the defendant sold the sugar and sent 
the proceeds to the plaintiff after making the, de- 
ductions for railway freight and forakrat expenses. 
The plaintiff sued for breach of contract ; T 

Tleld, that as the plaintiff had failed to carry out 
the terms of the contract the defendant was justi- 
fied in rejecting the goods; that by disposing. of 
the goods afterwards the defendant did, not become 
liable on the contract and the suit for damages for 
breath of contract was not maintainable.[p. 83, col. 2.] 

Ileld, further, that the suit couldfnot be converted 
in second appeal into one for damages. for conver- 
sion ‘of goods. Chapmanv. Morton .(1),' distinguish- 
ed. |p 44, col. 1.] oe 

Second Civil Appeal from the decision of 
the Second Additional Subordinate Judge, 
Gorakhpur, dated 14th February, 1931. 

- Mr. B: Malik, for the Appellant. 

Messrs. P. L. Banerji and H. P. Sen, tor 

the Respondents. i . 
- Judgment.—This is a second appeal:by 
the plaimtiff whose suit has been dismissed 
by the two lower Courts. The suit of the 
plaintiff was for a sum- of Rs. -1,263-1-9 
principal plus interest due to the plaintiff 
on account of the alleged purchase of 
sugar as commission agent on behalf of 
the defendant. The plaint set forth in 
para. 1 of the plaint that he carries on 
the business of commission agency and 
purchase’ and sale of sugar, money lending 
and hundi business in Bazar Barhaj in 
Gorakhpur district. The defendant carries 


contract for sale of sugar. 


1933 
on business of purchase and sale of sugar 
at Indore. The plaint sets forth that there 
were two previous transactions between the 
parties and the main transaction in ques- 
tion was on a date corresponding to lst 
of April, 1922, when the plaint sets out 
that the defendant purchased 61 bags of 
sugar, the cost of which amounted to 
Rs. 3,925-6-3 which were debited to the 
defendant in the plaintiff's account book. 
This para. 5 of the plaint does not say 
that the defendant purchased through the 
plaintiff eas a commission agent, and in 
the previous para. 3 alluding to the earlier 
transactions it was stated that the purchase 
was made from the plaintiff's firm, The 
defence was that the defendant’s gumashta 
went the plaintiff's firm in Barhaj to purc- 
hase sugar and the plaintiff showed a sample, 
and 61 bags of sugar were purchased on 29th 
of March, 1922, with this condition that 
the plaintiff should immediately within three 
days get the 16 bags of sugar according 
-to sample received and that the plaintiff 
should hand over the Railway receipt to 
the gumashta of the defendant. It was 
further alleged that the plaintiff didnot get 
sugar sieved, nor send the sugar nor give 
the Railway receipt to the gumashta and 
that the gumashta, therefore, came back 
after rescinding the contract for the purchase 
of the sugar. It was further pleaded in 
para. 5 that after two weeks the plaintiff 
‘sent 40 bags of sugar and in May, 1922, 

the plaintiff sent 21 bags of sugar, that 
this was contrary to the agreement and 
that the defendant wrote to the plaintiff 
that he should not have sent the goods as 
‘the contract for the purchase had been 
rescinded and that the goods were lying 
-with the defendant and that the plaintiff 
should take away the goods in whatever 
way he liked. The defendant kept the 
goods of the plaintiff as agent of the 
plaintiff and kept the plaintiff informed 
of this and eventually on the 25th of 
January, 1923, and later dates the defend- 
„ant sold 61 bags of sugar at. the market 
rate fôr Rs. 3,096-6-3 and, after deducting 
the Railway freight and miscellaneous 
charges including commission agency, 
Rs, 0-8-0, the defendant remitted, 
Rs. 2738-11-6 the total balance to the plaint- 
iff in 1923. The . defendant, therefore, 
claimed that no sum was owing from the 
defendant to the plaintiff. Although the 
plaintiff did not put forward the case that 
he acted as a commission agent and although 
this point does not arise in the. issues 
‘framed by the court of first instance, the 
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point was raised in first appeal as to 
whether the plaintif was only a commis- 
sion agent and how does it affect the 
defendant’s right to cancel a contract. The 
finding of fact of the lower Appellate Court 
was that the contract was made by the 
defendant with the plaintiff and the plaint- 
iff was to supply the sugar and there was 
no privity between Ram Baran and the 
real purchaser of the sugar including Suraj 
“So Suraj 
Mal only made a contract with the plaint- 
iff for the purchase of 61 bags of sugar”. 
Suraj Mal was the gumashta of the defen- 
dant. This question has been argued again 
in second appeal, but we see no reason to 
set aside the finding of fact of the lower 
Appellate Court. Another question which 
was argued was whether as a fact the 
lower Court overlooked the evidence of 
Suraj Mal. This evidence was taken on 
commission in Indore and it is alluded to 
by the first court but the lower Appellate 
Court has stated that it was not available. 
Learned Counsel ftherefore, laid this eviden- 
ce before us. The evidence supports the 
finding of fact of the lower Appellate Court 
that the term of the contract was that the 
goods were to be sent within a very short 
time, as Suraj Mal states that the goods 
were to be sent within three or four days. 
This finding had already been arrived at 
on other evidence by the lower Appellate 
Court and, therefore, we see no reason why 
it should be set aside. Learned Counsel 
desired to use this evidence .of' Surajmal 
to show that the finding ‘of the lower 


-Appellate Court was not correct as to whe- 


ther the plaintiff had acted as a principal 
or asa commission agent. The evidence 
of Surajmal was that he purchased three 
or four times from the plaintiff and that 
the plaintiff agreed that he would send 
the consignment ofsugar in question within 
three or four days, otherwise the 
goods would not be aecepted. In 
cross-examination he does say that. the 
sugar was purchased through the plaintiff 
from the bazar and that the transaction 
was settled in the bazar and entered in the 
plaintiff's ahratand that the plaintiff was 
commission agent in this transaction. We 
do not consider, however, that Suraj Mal 
meant to imply that he made a contract 
with Ram Baran, the shop-keeper in the 
bazar, because he does not say so. Itis 
clear that Suraj Mallooked to the plaintiff 
aga principal in the transaction and hence 


“the plaimtiff undertook to send: the sugar 


within three or four days. The finding, 
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‘therefore, of the lower'Appellate Court ap- 
“pears to be in accordance with the evidence 
and a further consideration of the evidence 
of Suraj Mal does not afford any reason io 
set that-finding of fact aside. 

The only remaining point which was 
argued was the eighth gicund of appeal 
which was,” 


“Befause in any case the defendant was not justi- 
fied ih takiñg delivery or in dirposing of the gonds 
in open market if he wanted to repudiate the coL- 
tract ” eee: ; 


-On this point learned Counsel referred 
» toChapman v.. Morton (1). This was an 
-action brought by the plaintiffs who were 
-merchants in Dieppe in France. to recover 
from ‘the defendants merchants in Cåm- 
-bridgeshire in England. a -sum of money, 
the price of goods sold and delivered by 
plaintifis to the defendant. The bills 
‘of lading had been accepted and negotiated 
before the arrival of the goods and ‘on 
arrival the .défendant.- complained that the 
goods’ did not come up to. sample, but the 
defendant. landed the goods and lodged 
them in.the public granary at the port of 
“Lynn, end. informed the plaintiffs that the 
goods‘lay there at the risk of the plaintiffs 
- and required the plaintiffs 10 take the 
goods back.- The pleintiffs 1eplied refusing 
cto take. the goods back. ‘the. defendant 
-eventually wrote that if the plaintiffs did 
-not take the goods back the defendant 
.would dispose of the goods for the best 
price he could obtain and would apply the 
-proceéds in-part satisfaction of a claim 
_whichhe made for damages. The plaintiffs 
did not. agree to-this and replied that. they 
-considered the transaction elcsed, and de- 
. manded payment of. the price. After the 
exchange of these letters the defendant 
. advertised. the cargo for sale. in his own 
mame and sold it _to.a third party. The 
..case was tried by Jury and'wasiaken to 
_the Court of Exchequer on -appeal on the 
: ground that there had.been a misdirection. 
_it is. observed by the Court of .Appeal on 
-page 539": . ee 


“If the. defendant intended to, renounce the con-- 


tract, heought to have given the plaintiffs distinct 
- notice at once that he repudiatéd the goods, and that 
- on sucha day he should sell them by such a person, 
. for the benefit of the plaintifs; The plaintifis could 
then have called upon the auctioneer for the proceeds 
ofthe sale. Instead of taking this course, the de- 
fendant has exposed himself to the imputation of 
playing fast and loose; declaring in his letters- that he 
. Will not accept the goods,. but at the same time pre- 
venting the plaintiffs from dealing with them as 
theirs The safest conclusion, ] think, for the Jury to 
- etrive at was, that{the defendant, having once adopted 
~ (U) 41843,1 M & W 534512 LI Ex 292; 63 RR 
669., c, = T 
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the goodsas his own, had ‘no lunger any power to 
repudiate them, and therefore retained no fight of 
set off against the price”. 

The judgment then proceeded to consider 
the question of agency in the circumsiances 
of the case and held that there was no 
agency under those particular circumstan- 
ces. Another Lord Baron of Exchequer on 
page 541* observed: 

“Ladmit that it waa an equivocal act; there might 
be circumstances under which he might have dispos- 
ed ofthe goods as the agent of the vendor”. f 

And the third Baron observed: l 

‘The whole case appears to me to tẹ explicable 
only onthe supposition that the defendant meant to. 
take the goods, ard to get the preceeds of the sale in 
reduction of his damages for the alleged breach of 
warranty.” LŠ 

We do not think that any particular doc- 
trine of law contained in this ruling, which 
was in a case of an action of debt for goods 
soid and delivered, can be usefully . 
applied to the present case. In 
the present case it is found that time was 
cf the essence of the contract, that the con- 
tract was hat the sugar was to be despatch- 
ed within three or four days, that it was not- 
despatched until the 15th of April and 4ih 
of May, the contract having been made 
more than two weeks previously.to 15th 
April. The plaintiff ‘sent the Railway 
Receipts of the 15th of April by post to 
defendant to Indore and on its arrival on 


-the 20ihof April, 1922, the defendant wrote 


a letter, which bas been shown to us, to the 
plaintiff. In that letter the lower Appellate, 
Court correcily states. that the defendant 
stated that Surajmal said that the sugar 


‘had not -been sent for along time and so 


would not betaken and that the defendant 


-would treat the contract as cancelled, and 
‘that the defendant would keep the sugar 


on behalf.of the plaintiff to be delivered to 


-anyone whom ihe plaintiff should desire 
-that it should be delivered. In the ruling 


in questicn the plaintiff had sent areply 
stating that he considered. the. contract 


. clesed and that the contract must be-carried 
- out and the title of goods had passed to the 


defendant. In the present case the plaintuf 
sent no reply and gave no directions as to 
what should be done. with-the sugar. In 


, the ruling quoted it. was held that the 


defendant by his ‘action prevented - the 


- plaintiff frcm dealing with the goods as- the 


plaintiff should desire. But in the present 


- case the defendant wrote “io the plaintiff 


offering .{o dispose of the goods in any 
way that the plaintiff desired and the 


- Plaintiff admittedly did not give any ‘direc- 


tions to the defendant. 
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waited a long time until January of 1928 
that is, for aperiodof nine months, and it 
was only then that the defendant sold | the 
sugar and sentthe proceeds to the plaintiff 
after making the deduction’.for Railway 
freight and for ahrat expenses. We note 
thatthe defendant in his account does not 
make any charge on account of the sugar 
remaining in his godown for nine months. 
The transactions by the defendant cannot 
be considered unreasonable. It was not 
until after three years that the plaintiff 
brought this suit. In any case the plaintiff 
has not sued for damages for the action of 
the defendant in dealing improperly with 
hissugar. Onthe contrary the plaintiff has 
brought a suit based on a contract for the 
sale of the sugar, and the court below has 
found that the plaintiff failed to carry out 
the terms of the contract. The suit cannot 
now in second appeal be changed round 
to a suit for damages for the wrongful ac- 
tion of the defendant. We consider, there- 
fore that the decree of the lower Appellate 
Court is correct and we dismiss this second 
appeal with costs. 
A. Appeal dismissed. 


CALCUTTA HIGH COURT. - 
Appeal from Appellate Decree No. 508 
of 1931. 

March 21, 1933. 
MUKERJI, J. 
MANGAL NAMADAS—Derenpbant— 
APPELLANT 


VETSUS 
“KALI SUNDER BHADRA AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss 29, 80, 85, 52 
—Kabuliyat fixing area and rent—stipulation for 
additional rentif area is found to be in excess— 
Validity. 

Where in akabuliyat acertain area was men- 
tioned and a certain rent was also mentioned for the 
area and therawasa further stipulation that if at 
any time the lands are measured with a certain 
standard of measurement andit is found on euch 
measurement that there is any quantity of land 
either more or less than the area stated, the tenants 
will have to pay additional rent or will get abate- 
ment of rent as the case may be: 

Held, that in the absenceof any material on the 
record which would suggest that the rent that was 
mentioned in the kabuliyat wasa rent fixed for all 
the lands of the tenancy irrespective of the figures 
that had been giveninthe kabuliyat as regards the 
area of those lands, -a -decree for additional rent 
for additional area could be made on the basis of 
such stipulation, though e. 52, Bengal Tenancy Act, 
might not apply to such a case, 

Appeal against the decree of the Sub- 
ordinate Judge, Third Court, Mymensingh 
dated the 21st of July, 1930, modifying that 
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of the Munsiff, Fourth Court, Netrokona, 
dated the 29th of July, i929. oa: 

Messrs. Abinash Chandra Ghose and, 
ede Charan Karkoon, for the Appel- 
ant. 

. Mr. Kali Kinkar Chakraburty, for‘the 
Respondents. 

Judgment.—I am of opinion that the 
decision complained of in this appeal is 
correct. Thetenant holdsundera kabuliyat 
executed in 1905. An argument has been 
advanced to suggest that the contract 
embodied in this kabuliyat was void because 
there is nothing to show that there any 
consideration passed. I am not prepared 
to entertain this contention at this stage 
because the specific grounds upon which 
the kabuliyat was challenged in the courts 


_ below were grounds to the effect that it 


was not genuine and alsointhe alternative, 
that ib was executed by the defendants 
without knowledge of its contents, grounds 
which have been overruled by both the 
courts below. The kabuliyat, therefore, 
must be treated as embodying the binding 
contract between the parties. That being 
the position, the other facts of “the case 
have got to be examined in order to deal 
with the other arguments that have been 
addressed to me on behalf of the appel- 
lan‘. The tenancy concerned in the present 
case is.a very old one. The trial Court 
found that if has been in existence for 3 
or 4 generations. This finding has to a 
certain extent been modified by the Sub- 
ordinate Judge. Although the Subordinate 
Judge was not able to agree with the 
trial Court in finding as a fact that the 
tenancy has been in existence for 3 or 4 
generations, he has still upheld the view 
that it had not its origin inthe kabuliyat 
of 1905 but that it has been in existence 
from a long time before. It may be conced- 
ed also,-as found by the trial Court, a 
finding which has not been upset or touched 
by the Subordinate Judge that the lands 
comprised in the kabuliyat had all along 
constituted the lands of this tenancy. As 
regards-me:sirement, it has been: found 
by both the courts that although the 
plaintiff's case was that at the time when 
the kabuliyat was taken there was a measure- 
ment of'ihe lands, the materials that have 
been adduced in support of that allegation 
are not sufficient for coming to an affirma- 
tive finding in plaintiff's favour. It must 
be accepted as being the true position that 
at thetime when the kabuliyat was executed 
or for the matter of that at any timg before 
there was no measurement in respect of 
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the lands. It may also be conceded because 
there is no evidence to the contrary that 
the tenant has at any time overstepped 
the boundaries of the lands which originally 
constituted thetenancy and there is nothing 
to show that there has been any encroach- 
ment of the khas lands ofthe landlords by 
the tenants or thatland had accreted to the 
holding in any other way so as-to be 
regarded as additional lands which ‘have 
been added to the tenancy in somé way 
or other. These being the facts, we have 
got to see whether the decree for additional 
rent on the ground of excess area can be 
justified or not. Iam prepared to concede 
. that the facts which have been found now 
would not.sustain such a decree if that 
decree is to be made on the footing of 
s. 52 of the Bengal Tenancy Act. That 
section contemplates that there must be an 
addition of land to the original tenancy. 
But I am clearly of opinion that in view 
‘of the contract of the parties as contained 
in the kabuliyat of. 1905 the decree for 
additional rent that has been made by the 
Subordinate Judge is amply. supported. 
In the kabuliyat a certain area is mentioned 
and a certain 
as the rent for the area. Then there isa 
stipulation which is of very great importance 
that if at any time the lands are measured 
with a certain standard of measurement 
and it is found on such measurement that 
there is any quantity of land either more 
or less than the area stated, the tenants 
wil] have to pay additional rent or will 
get abatement of rent as the case may be. 
Jt has been argued that not much importa- 
nce should be placed upon a stipulation of 
this character because if allthe lands which 
were covered by the kabuliyat at the time 
when it was executed had really been 
assessed to rent and the rental that was 
mentioned in the kabuliyat was-a rental 
fixed for all those lands, a stipulation of 
this character would only be a sortofa 
colourable device to get round the provi- 
sions of s. 29of the Bengal Tenancy Act. 
That undoubtedly is so. But in order to 
establish that position there must be some 
material on the record waich would suggest 
that the rent that was mentioned in the 
kabuliyat wasa rent fixed for all the lands 
-of the tenancy irrespective ot the figures 
that have been given in the kabuliyat as 
regards the area of those lands. One 
indication in support ofthat position would 
be afforded by proof of the fact that the 
game rent had been paid for this tenancy 
by the_tenant even before the execution of 
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the kabuliyat. With regard to this ‘matter 
there is absolutely no evidence. There- 
fore, it cannot be said for a moment that 
there is anything here to suggest that the 
intention of this stipulation, to which I 
have referred, was to get round the provi- 
sions of s. 29 ofthe Bengal Tenancy Act. 
On the cther hand, the kabuliyat was only 
for a period of three years and that also 
suggests that what was intended by the 
parties was that the lands which were then 
considered to-be as being of a particular 
area, were on that footing assessed to a 
certain rent but the parties agreed that if 
and when in future the lands would be 
measured, their exact area would be 
ascertained and the rent would be adjusted 
either by increasing or diminishing it, as 
the case may be. I am clearly of opinion 
that a stipulation of this character is a 
good stipulation and on the strength of it 
alone, the plaintiff would be entitled to get 
the decree which the learned Subordinate 
Judgehad made in his favour. 

It has further been argued that the 
courts below should have in view of the 
provisions of ss. 39 and 36 of the Bengal 
Tenancy Act, made an order for progressive 
enhancement. So far as this matter is con- 
cerned, the enhancement under s.80 of the 
Bengal Tenancy Act that was made by ‘the 
trial Court was not challenged by way of an 
appeal or a cross-appeal by the present 
appellanis in the lower Appellate Court. 
This argument, if at all, can, therefore, 
apply to ; such enhancement as (?) the learned 
Subordinate Judge in assessing additional 
rent has made no enhancement whatsoever 
under the provisions of s. 30 of. the Act. 
He has made a decree for alditional rent 
for the excess area at the old rac. In 
these circumstances, this contention in my 
opinion cannot possibly be given - effect 
to. 

The result is that the appeal fails and 
must be dismissed with costs, 

A. Appéal dismissed. 


NAGPUR JUDICIALCOMMISSIONER’S 
COUR 


T. 
Second Civil Appeal No. 55 of 1931. 
November 16, 1932. 
GRILLE, A. J. O. 
MOTIMIYAN — PLAINTIFR— 
APPELLANT 
versus 
HABIB MIYAN—Derenpant— 
RESPONDENT. 
~C. P- Tenancy “Act (I of 1920), s. 95—Occupancy 
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tenancy—Surrender of holding reserving right to 
fruit trees, legality. 

An oceupancy tenant cannot on surrendering his 
holding to the landlord retain any right in the fruit 
trees standing on the holding even withthe land- 
lord's consent Hira .v. Mahomed Siraj-ud-din 
Khan (1) and Sunder v. Sitaram (2:, referred to. 


Appeal against the decree of the District 
Judge, Nimar, dated the 9th January, 1931, 
in Civil Appeal No, 180 of 1930 arising 
out of Civil Suit No, 302 of 1929 in the 
Court of the Additional Sub-Judge, Second 
Class  Kħandwa, dated the 30th of 
September, 1930, 

Mr. M. R. Bobde, for the Appellant, 

Mr. A. Razak, for the Respondent. 


Judgment. - The point for determination 
in this second appeal is whether an ot- 
cupancy tenant in surrendering his holdings 
is entitled to retain any right in fruit trees 
standing on the holding, 


. The plaintiff in this case had become a. 


tenant of a field with 15 mango trees 
therein under a patta, dated 16th June, 
1928. On the 21st of December of that 
year he executed a surrender deed of the 
holding but professed to retain his rights 
in the trees and the landlord acceded 
thereto He brought a suit for damages 
against the defendant who, as a representa- 
tive of the subsequent tenant, had removed 
mangoes from the trees, 

The trial Court held that as the trees were 
part and parcel ofthe holding, there was 
nothing to prevent the tenant making a 
surrender of part of the holding and re- 
taining part and considered that the 
tenant was entitled to surrender and the 
landlord was entitled to accept the rights 
in the soil itself, the tenant retaining the 
rights in the trees. The lower Appellate 
Court reversed this finding and held that 
the transaction between the plaintiff and 
his landlord was entirely illegal and was 
in contravention both of the wajib-ul-arz 
and the provisions of s. 95 of the Ten- 
ancy Act. The plaintiff now comes up in 
second’. appeal against the dismissal of his 
suit. 

It-is contended, in the first place, that 
.g. 95 of the Tenancy Act merely raised evid- 
entiary presumptions and premises only the 
sameness of the right in the trees as in the 
holding provided that the right is held by 
the same parson, but does. not postulate 
that ths same person should have the right 
in the trees and in the holding. ‘his 
‘argument appears to me to be in direct 
_contravention of the words of sub-s. (1) 


where. it is stated that the tenant, subject. 
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to certain. exceptions, shall have during 
the period of his tenancy the same rights 
in fruit trees in the holding as he has in, 
the holding itself, that.is to say, that thé 
tenant cannot have an occupancy right in 
his holding without having similar rights ` 
in respect of the fruit trees therein. ; 

Section 95 of the Tenancy Act was`ex-. 
pressly enacted to obviate the incon- 
veniences arising from persons other than 
the tenant having rights in trees in a 
holding. That inconvenience had been 
long recognised by the courts and the law 
as to trees standing on tenancy lands was 
stated by Stanyon, A. J. O., in Hira v. 
Mahomed Sirajuddin Khan (1) The pro- 
visions pf s. 95 of the Tenancy Act embody 
the law generally as laid down in that 
judgment except that right in the annual 
produce of such trees is limited by statute 
to the fruits. j 

The wajib-ul-arz of the village contains the 
following provisions. “No owner or holder 
ofthe land willin future be entitled to tranş- 
fer separately the trees standing on the 
land and no such transfers will be noted 
in the village- papers.” It is contended 
by the learned Counsel for the appellant 
that this prohibition does not extend to tha 
retentidn of trees by an owner ‘surrendér- 
ing hig holding”, and the argument is 
implied that what is not expressly denied 
in the wajib-ul-arz is allowed. The mean- 
ing of the provision is, in my opinion, 
clearly that the rights ‘in the trees are 
inseparable from the rights in the land, 
whether an attempt is made to separate 
the rights by a lease of the trees alone or 
by a transaction in respect of the land 
apart from the trees and s. 95 (1)..of the 
Tenancy Act gives statutory force ta this 
provision. l 

The appellant does not rely on the 
limiting provision of sub-s. (1) of s. 95 
whereby. the terms of the sub-section are 
limited by any right exisling at ths. time 
the Act came into force or by any entry 
in the’ village administration papers, but 
“bases his argument on what he contends 
io be the established right of the .tenant 
to surrender a part of his holding provid- 
ed the landlord consents to accept. sach 
surrender and to continue the tenancy in 
respect of tha part not surrendered. The 
cases which have been cited before me 
laying down the tenant’s 1ight to surrender 
an undefined part of his holding have no 
applicability to the present case since they 
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all by their very nature necessarily deal 
‘with cases.whe.e the surrendering tenant 
of the undefined portion was one of several 
co-tenants. No sole tenant can possibly 
surrender an undefined portion of his 
‘holding. The appellant is consequently 
‘thrown back on the contention that the 
trees area defined portion of the holding 
of which on the authority of Sunder v. 
Sitaram (2) the landlord can accept a 
surrender allowing the tenant to continue 
to hold in the remainder on a defined rent. 
This is no doubt the law in respect of a 
defined portion of a holding and it must 
now be considered whether the right to 
‘the annual produce in fruit trees can 
‘be held to be such a defined portion. 
After .a. tenant has surrendered a 
defined. portion of his holding what 
he- retains. becomes a newly formed 
holding. In the present case that holding 
would be in the trees alone.’ A holding is 
defined in s. 2, sub-s. (4) of the Tenancy 
Actas a parcel of land held by a-tenant of 
a landlord under one lease or one- set of 
conditions, and I find it impossible to hold 
that 15 mango trees situated in varying 
parts of the holding can be de.cribed as a 
parcel of land. Were the treesin a group, 
the tenant would no doubt by arrange- 
ment with his landlord. be able to define 
that part of the holding on which the 
trees stood and it might be possible to 
“surrender the rest and retain that part. 
That would: be'a defined portion of his 
holding and; the land, on which the trees 
‘stood “would be-a parcel of land’ which 
‘trees. apart from land cannot possibly be. 
The inevitable conclusion therefove, is that 
what the tenant was attempting to rela n 
was nota potential holding at all since- it 
contains no land He has surrendered the 
entire holding and by whatever transaction 
the holding passes from one person to another 
the: rights in the frait trees go with it. 
' That is thé only possible interpretaticn in 
“my opinion of the wajib-ul arz and of 8.95 
of the Tenancy Act. The tenant could not 
retain trees while surrendering the land 
and the malguzar could not-accept such a 
divided surrender, nor could he create an 
“occupancy tenure in favour of: the suc- 
-ceeding tenant reserving the rights in the 
fruit trees. < 

The particular circumstances of 
case whereby an occupancy tenure was taken 
and relinquished six months later shows 
that the transaction was nothing less than 


a deliberate attempt to avoid the res- 
(2) 10 Ind. Cas' 692; 7N L R8. 
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-that in the interesis of 


this - 
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trictions imposed by s. 95 of the Tenency 
Act snd the decision of the learned.Dis- 
trict Judge is correct oe 

The appeal fails and is dismissed with 
costs. 

A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 883- of 1930. 
April 21, 1932 
MALLIK AND Reery, JJ. 
NABANI NATH MUKHERJEE 
AND ANOTHER— APPELLANTS 

; VETSUS 2 
EMPEROR-— Opposite Paty. 
Criminal Procedure Code (Act V of 1898), s. 476~ 
Order under~When to be made—Expgress finding 
justice inquiry should be 
made— Necessity of , p. 
Tt is only when a court is expressly of opinion 
that it is expedient inthe interests of justice that 
an inquiry should be made that an order under s. 
476, Criminal Procedure Code can be made. In the 
absence of such an express finding, an order-undcr 
s. 476 is not maintainable Keramat Ali v. kmperor 
(1)and Surendra Nath Jana v. Kumudu Charan (2), 


lied g 5 
MA, S. C. Taluqdar, Surajit Chandra 
Lahiri and Satish Chandra Taluqdar, for the 
Appellants. i f 


Mr. Manindra Nath Mukėrji, for the 
Cc 


Town. 
Mallik, J.—This:.is an appeal under `s. 
476-B, Criminal Prccedure Code. It has 
arisen in this way: One Nabani Nath 
Mukerji brought a case cf cheating under 
s. 417; Indian Penal Codeagainst Prafulla 
Chandra Ghcse. Nabani's brother Aparnath 
Mukheiji wes witness for Nabani. The 
case against Prafulla ended in acquittal, 
The trying Magisirate thereupon called 
upon Nebani-and Aparnath to show eause 
why they should not le proceeded against 
under 's. 211, Indian Penal Code and when 
they showed cause :he Magistrate after 
considering the cause shown by them, 
decidéd to make a complaint under. s. 476, 
Criminal Procedure (‘ode. Nabani ‘and 
Aparnath thereupon came up-to this court 
and filéd the present appeal. The hearing 
of the appeal was stayed in view of .the 
fact that Nabani had filed a civil suit-in 
the Calcutta Small Cause Court relating 
to the facts on which he had instituted 
the criminal case of cheating. The civil 
suit hasended in the dismissalof Nabani's 
case. ; 
The order made by the learned Magistrate 
under s. 476 cannot in our opinion be 


maintained. In the order made by him 


1933 - 
the learned Magistrate nowhere found that 
it was. expedient i in the interests of justice 
thet an inquiry should be made intothe 
offénce under s. 211, Indian Penal Code. 
It has been held in the case of Keramat 
Ali v. Emperor (1) as also im the case of 
Surendra Nath Jana v. Kumuda Charan 
(2) that ıt is only when a court is expressly 
of opinion that it is expedient in the 
interests of justice that an irqury should 
be made, that an order under 6..476 can 
be made. As there was no such express 
finding in*the present case, the order of the 
Magistrate under s. 476 must be vacated. 
The appeal is accordingly allowed and the 
appellants will be discharged from the bail- 
bonds. 

Renny, J.—I agree. 
Appeal allowed. 

dy iis ad u 842; Al R1925 
1312; 30 Or, L 


2) 126 Ind. Gas. 746; A IR 1930 Cal..352; 51 OL 
J 208; Ind Rul. So ‘Oal. 138. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 232 of 1926. 
February 24, 1933. 
` CURGENVEN AND SUNDARAM OHETTY, JJ. 
M. K. R. M. MUTHURAMAN CHETTIAR 
SANGANG a ee 


SUBRAMANIAN. CHETTIAR AND OT.IERS 
— DREENDANTS— RESPONDENTS. 

Evidence Act "(I of 1872), ss 63, 69—Proof of 
attested documents—Amendment to 8 68, whether 
retrospective-—O mission to examine ‘altestor—Death of 
attestor before appeal, effect of. 

Where in a suit upon a mortgage bond it appeared 
that one of the attesting witnesses vas alive.and was 
not’ examined in the trial Court to provethe execu- 
tion of the bond but it was found that the plaintiff 
‘was not to blame ashe had taken sutficient steps to 
examine him and before the case was heard on 
appeal the witness died: 

Held, that whether under the amendment tos 68 
or under 8.69 of the Evidence Act it was. open to 
tha plaintiff to prove the document by other means 

and therefore his own evidence was sufficient to 
prove thé document. 

Quere ~ Whether and -if so, how far the amend- 
ment to 8. 8, Evidence Act, is retrospective. Th..yam- 
mal v. Muthukumzraswami Chettiar (1) and Yakub 
Khan- Daim Khan Serguro v Guljar-Khan-Abdul Khan 
(2), referred’ to. 

Appeal against the decree of the Court of 
the Subordinate Judge, Sivagange, ‘in’ ` Ori- 
ginal Suit No. 25 of 1925. 

Mr. Patanjali Sastri, for the Aveda, 

- Messrs. A. Swaminatha I yerand 8. Vara- 
dachariar, for the Respondents. 

Judgment. —The plaintiff, who appeals, 
isa money-lender and sued upon a hypo- 
thecation bond which purports to have been 
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executed to him for a sum of Rs. 4,000 on. 
.29th November; 19818, by 6ne “Palaniappa 
Chetty. The property hypothecated con- 
sisted of an undivided one-third: share in 
the family house, the other two shares being 
owned by other branches. Palaniappa 
Chetty died in 1923 and the suit was 
brought against his two sons, first and- 
second defendants, and his natural brother 
the third defendant, who had been adopted 
tohis uncle. The plaintiff was put to the 
proof that Palaniappa Chetty had executed 
‘the document, and the further. defences were 
raised thatthe bond was not supported by 
consideration and was not binding’ vron 
the shares’ of the sons. The learned Sub- 
ordinate Judge found against the plaintiff 
upon all these points ‘and dismissed the 
“suit. 

So far as proof of execution is concerned 
the lower Court found that one of the attestors 
was alive and had not’ been examined, by 
the plaintiff. Accordingly under s.~ 68 of 
the Evidence Act, as it then stood, the docu- 
ment could not be used as evidence. Since 
‘then the section has been amended by Act 
XX XI of 1926, which provides that it shall 
not be necessary to call an attesting witness 
in proof of the execution of such a docu- 
ment until its execution by the ‘person by 
whom it purports to have been executed is 
specifically “denied. In the present case 
there is no such specific denial‘ All that 
the ‘written statement of defendants. Nos 1 
and 2 claims is that the plaintiff should’ ba 
‘put tothe proof of the execution. The ques- 
tion then’ arises whether the amendment 
introduced by this Act operates ,retrospec- 
tively. Two cases have been cited to us as au- 
thority for the view that it does so operate: 
Thayammalv. Muthukumaraswami Ch ettiar 
(1) and Yakub Khan Daim Khan Serguro 
v. Guljar Khan Abdul Khan (2). Mr. 
Varadachariar has questioned the cor- 
rectneéss of these decisions‘ upon this point, 
arguing that the amendment ‘had not been 
made retrospective by express enactment.and 
therefore can only be held to be SO asa 
provision of processual law. It is retrospec- 
‘tive in the sense that it affects documents 
already in existence,- provided - that the 
operation of’ receiving them in evidence 
takes place after the amendment came into 
force. It is not retrospective so far as the 
operation of admitting evidence is concern- 
ed. We donot think that it is’necessary 


(1) 121 Ind. Cas. 858; 57 MI J 588; 30 L W 677; 
ia 1929 Mad. 881; Ind, Rul. (1930) Mad, 266; 53 M 


Ha , 11 Ind. Cas. 287; 52 B 219; 30: Bom. L. R. „565; A 
IR 1928 Bom, 267. 
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to: decide this matter in its general aspect 
because of certain special features which 
are present in this case. The learned Sub- 
ordinate Judge admits that the plaintiff 
made an attempt to secure the evidence of 
‘the surviving attestor, Sowmya Ayyangar, 
but considers that summons was not taken 
out early enough for this purpose. We 
find the name of the witness first appearing 
in alist filed by the plaintiff on 7th Nc- 
vember, 1925, and summons were accord - 
ingly issued on 9th November 1925 for 28th 
November. This summons was served by 
affixture. The name again appears in a 
list dated 22nd December and summons 
wasissued'on 25th December for 8th Janu- 
ary, 1926. This was returned unexecuted 
for want of time, the Christmas holidays 
doubtless having reduced the time avail- 
able. A third attempt was made to sum- 
mon the witness on the 4th March 1926 
for the 16th, and was returned with the 
report that he had left his home two days 
before and the time of his return was not 
known. The hearingof the case was taken 
up on 16thand 17th March and on the latter 
date an application by the plaintiff's Pleader 
for an adjournment in order thatthe attes- 
tor might be examined was refused and 
judgment-was pronounced on 18th March. 
‘We cannot help thinking thatthis adjourn- 
ment should have been granted, because 
the plaintiff took early steps to secare the 
attendance of the witness and was not, so 
far as appears, responsible for the last sum- 
mons being ineffective. If matters stood there 
therefore we should have been disposed to 
remand the case for taking this evidence 
which, although formal, is indispensable. 
Such a remand would, of course, re-open the 
case and it can hardly be contended that 
then the trial Court could not avail itself of 
the amendment to s. 68.. But we are in- 
formed that this witness has since died and 
accordingly, whether under the amendment 
or under s. 69 of the Act itis open to the 
plaintiff to prove the document by other 
means. His own evidence is, we think, in the 
circumstances sufficient to do this and we 
hold that the proof has accordingly been 
given. . 

The next question is whether the bond 
is supported by consideration. (Their Lord- 
ships referred to the evidence on thepoint and 
concluded as follows:) The evidence cer- 
tainly suggests that some consideration pass- 
ed but if the specific evidence relating to 
payment is disbelieved there is no proof 


that the full consideration passed. And ifthe . 


full consideration did not pass the question 
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how much if any passed becomes ificapable, 
upon theevidence, of any definite answer. 
We have accordingly no other course but to 
confirm the finding of the trial Court upon 
this issue and dismiss the appeal with 
costs. 

N. KeA. Appeal dismissed, 


CALCUTTA HIGH COURT. 
Civil Revision Petition No. 179 of 1939, 
May 12 1933. 

PANCKRIDGE AND PATTERSON, JJ, 
JIBAN MOLLA—AccusEeD 
— PETITIONER 


VETSUS 
EMPEROR—OPPOSITE PARTY, 

Bengal Emergency Powers Ordinance (XI of 1981), 
3. 30—Bengal Lmergency Powers. Ordinance, 1982, 
s 4 (1)—l xpiry of Ordinance before commencement of 
re-trial—J urisdiction to re-iry—'Try’, ‘trial’, mean- 
ings of. : J 

Having regard to the schema and purpose of the 
Bengal limergeney Powers Ordinance, 1931, an order 
for the trial of any person by a Special Magistrate 
made under s :0, clothes such Magistrate with 
jurisdiction to re-try the case where -an appellate 
Court directs a re-trial by him under s 423 (i) (7) 
Criminal Procedure Code. The trial cannot be 
said to be completed until the Magistrate has carried 
oub the directions of the Appellate Courtand finally 
dispos2d of the essa. 

‘Therefore, the fact that the Ordinance lapsed 
immediately after the order for retrial was made 
dozs not deprive the Magistrate of his jurisdizticn 
to retry the case 

The words“ try "and “trial ' have no fixed or 
universal meaning, but they are words which must 
be construed with regard to the particular context 
in which they are used and with regard to the 
scheme and purpose of the measure concerned. 
Madhab Chandra Mozumdar v Novodeep Chandra 
Pundit (1) and 'mperor v. Nirmal Kanta Roy (2), 
referred to i 


Mr. Sudhansu Sekhar Mukherjee, far the 
Petitioner, : 3 
Mr. Khondkar, for the Crown. ‘ 
Panckridge, J.—The petitioner in this 
case was arrested in consequence of a search 
held on August 23,1931,in the course of which 
various explosive substances were discover- 
ed. On January 4th, 1932, thé Local 
Government by an order in writing made. 
under s. 30 ofthe Bengal Emergency Powers 
Ordinance, 1931, directedthat he should be 
tried on charges under the Explosive 
Substances Act, 1908, by Maulvi Abdul 
Majid, a Magistrate of the first class 
invested with the powers of a Spevial 
Magistrate under s. 29 of that Ordinance. 
The Magistrate convicted the petitioner 
under s. bof the Explosive Substances Act 
and sentenced him to undergo rigorous 
imprisonment for 3 years. On May 30th 
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1932, the’Sessions Judge set aside the con- 
viction and sentence and directed the 
retrial of the petitioner. : 

The Magistrate retried the case and on 
October Ist, 1932, ` again convicted the 
petitioner under s.5 and imposed a sentence 
of 2 years and 6 months rigorous imprison- 
ment. 4 

The petitioner again appealed to the 


Sessions Judge who dismissed his appeal- 


on December, 15th, 1982. On February 20th, 
1933, the petitioner obtained this Rule to 
show cause why his conviction and sentence 
should not be set aside on the ground that 
after the order of retrial] the Magistrate had 
no jurisdiction to try the petitioner as a 
Special Magistrate under the Bengal Emer- 
gency Powers Ordinances of 1931 and 1932, 


It is pointed out thatthe 1931 Ordinance | 


having been made and promulgated on 
December Ist, 1931, automatically lapsed on 
May 31st, 1932, that is to say on the day 
immediately succeeding the day on 
which the Sessions Judge directed a 
retrial. To meet this objection to the 
legality of the subsequent proceedings the 
Crown relies on s, 4 (1) of the Bengal 
Emergency Powers Ordinance, 1932, which 
providesthat where before the expiration 
of the Bengal Emergency Powers Ordinance, 
1931, an order has been made thereunder for 
the trial of any person by a Special 
Magistrate but the triel has not begun, 
or when atsuchexpiration the trial of any 
person is proceeding before a Special 
Magistrate but has not been completed, the 
offence may be tried or the trial may be 
completed as the case may be by such 
Special Magistrate, and such Special 
Magistrate shall continue to have and to 
exercise forthe purpose of such trial all 
the powers with which he was invested under 
the said Ordinance. 

` The petitioner argues that, the provisions 
of s. 4 (1) cannot apply ‘to the circum- 
stances of this case as they existed at the 
time of the expiration of the 1931 Ordinance. 
It cannot be said that the trial had not 
begun, nor can it be said that though 
begun ithad not been completed. On the 
contrary the trial had been begun and had 
been completed when the Special Magistrate 
convicted the petitioner for the first time. 
The petitioner's argument, as we think 
his Counsel was disposed to admit, involves 
the proposition that the trial and the retrial 
are distinct and separate proceed- 
ings and that the latter can from no 
point of view be treated as a continuation 


of the former. If this is correct the ex~ 
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piration of the 1931 Ordinance after the 
first conviction is not a matter of great 
importance because the effect of the order 
of January 4th, 1932, was exhausted when 
the petitioner's tnalterminated in his first 
conviction. Even if the 1931 Ordinance 
had not expired a fresh order under s, 30 


“would have been necessary if it was thought 


desirable that there-trial should be before 
a Special Magistrate, Counsel for the 
petilioner rightly points out that where a 
surety gives a bond that an accused person 
shall appear for his trial before a Court of 
Session, there is n> obligation to produce 
him before the court for his retrial should 
are-trial be directed. In our cpinion . 
however “try” and “trial” have no fixed or 
universal meaning, but they are words which 
must be construed with regard to the 
particular context in which they are used 
and with regard to thescheme and purpose 
of the measure concerned, 

Thus though generally speaking, 4 trial 
and an appeal are [different proceedings a 
Sessions Judge hearing an appeal against 
a conviction under s. 210,Indian Penal Code, | 
was held to be “drying” the appellant 
within the meaning of s. 487, Criminal 


` Procedure Code: Madhab Chandra Mazum- 


dar v. Novodeep Chandra Pundit (1). In 
Emperor v. Nirmal Kanta Roy (2), 
Stephen, J., held that where an accused 
was tried by a seccnd jury under s. 306 
Criminal] Procedure Code, he was not’. “tried 
again” within the meaning of s. 403, 
Criminal Procedure Code. Having regard 
to thescheme and purpose of the Bengal 
Emergency Powers Ordinance, 1931, we 
consider that an orderfor the trial of any 
person by a Special Magistrate - made 
under s. 30, clothes such Magistrate with 
jurisdiction to retry the case where an 
Appellate Court directs a retnal by him 
under s. 423 (1) (f), Criminal Procedure 
Code, and that ihe trial cannot be paid to 
be completed until the Magistrate has 
carried out the directions of the Appellate 
Court and finally disposed of the case. 

This being so, we are of opinion that ihe 
peti ioner’s objection to the jurisdiction of 
the Special Magistrate fails and we dischar- 


ge the Rule. 
Patterson, J.—I agree. 
A, Rule discharged. 


(1) 16 6 121, ; 
(2) 24 Ind, Oas, 40; 341_O 1672; 18 O W N 728; 15 
Or. L J 460, 
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CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No, 634 
of 1930. 
March 24, 1933. 
MALLIK AND "JACK, Jd, 
PARABI BIBI AND OTHERS — APPELLANTS 
VETSUS 
BIRENDRA NATH SARK AR AND OTHERS - 
-——RESPONDENTS. 

Patni—Zemindar's power to create intermediate 
tenure. 

A zemindar can create a tenure intermediate be- 
tween his zemindary interest and a patni provided 
he does not thereby prejudice the position of the 
first tenant. Jarraw Kumari Saheba v Hanijfuddin 
Akande (l) and Rajendra Narayan Chowdhury v. 
Abu Nesar Ahiya (2), -not followed, Raj Kumar 
Mojumdar v. Probal Chandra Ganguli (3), Nilambar 
Ghose v. Mir Mohasan-ud-din (4) and Johar Mull 
Bhutra v. Bhupendra Nath} Basu (5), followed. 


Appeal against the decree of the Sub- 
ordinate Judge, Jessore, dated the 30th 
September, 1929, affirming that of the 
Munsif, Second Gourt, at Naiail, dated the 
26th March, 1928. 

' Messrs. Braja Lal Chakrabarti Sasiri and 
Ramdas Mukherjee, for Mr. Manindra Nath 
Banerjee, for the Appellants. - 

Messrs. Sarish Chandra Dutt and Parimal 
M da ika the Respondents. 

Mallik, J.—This appeal arises out ofa’ 
suit for recovery of arrears of rent for the 
years 1330 to1333-B, S. The defence inter 
alia was a denial of a relationship of land- 
lord and tenant, This defence was nega- 
tived by both the courts below and the 
Courts below gave adecree to the plaintiff. 
Some of the defendants, are - appellants 
before us. 


On behalf of the appellants it was con- 
tended that as the defendants are Patni- 
dars under the Zemindar defendant No. 20 
and as the plaintiff based his claim on an 
Ijara obtained by him from that zemindar 
defendant No. 20 and as Zemindary inter- 
est ‘of defendant No. 20 was sold away 
before the period for which the rents were 
claimed, the plaintiff was not entitled to 
realize any rent from- the defendants. 
There are two points which are involved in 
this argument advanced on behalf of the 
appellants. The first one is whether the 
zemindary interest of defendant No. 20 .had 
been sold away before the period in suit, 
and the second one is whether the defendant 
No. 20 the Zemindar could create a tenure 
intermediate between his Zemindary inter- 
est and the Patni interest of the defend- 
ants. 

A’ regards the first point noted above an 
attempt was madeon behalf ofthe respond- 
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ents to show that the Zemindary interest 
of defendant No, 20 had not, in reality, been 
sold away. Butthe lower Appellaté Court 
distinctly found that the Zemindary inter- 
est of defendant No. 20 had been sold 
away on 2lst November, 1923. In second 
appeal we cannot go behind this finding 
which is a finding of fact. 

In support of his contention that defend- 
ant No. 20 could not create a tenure inter- 
mediate between his Zemindary interest and 
the Patni interest of the defgndants Mr. 
Sastri relied mainly on two decisions of 
this Court; Jarraw Kumari Saheba v. 
Hanifuddin Akande (1) and Rajendra 
Narayan Chowdhury v. Abu Nesar Ahiya. 
(2). The learned Judges in the case of 
Jarraw Kumari Saheba v. Hanifuddin 
Akande (1), nodoubt,made an observation 
inclined to 
takethe view that a zamindar could not 
create such an intermediate tenure. But 
this observation as has been noted in a later 
decision of this court, was only an obiter. 
Besides itis significant that the attention 
ofthe learned Judges was not drawn to 
an earlier decision of the court in the case 
of Raj Kumar Mojumdar v. Probal Chandra 
Ganguüli (3),in which a contrary view had 
been taken. 

Then asregards the decision in Rajendra 
Narayan Chowdhury v. Abu Nesar Ahiya 
(2), it would appear thatthat was a case 
in which a patni was created by the zamin- 
dar intermediate between his zemindary 
interest and another patni that had been 
created before and the learned Judge neld 
that in view of the peculiar incidents of a 
p -tni taluk such a thing could not be done. 
On the other hand there have been three 
decisions of thiscourt where the view has 
been accepted that a zemindar can create. 
a tenure intermediate between his zamin- 
dary interest and a patni. First of all 
there is the case referred toabove, namely, 
the case of Raj Kumar Mojumdar v. Probal’ 
Chandra Ganguli (3). Then there’ is the 
case of Nilambar Ghose v. Mir Mohasanud- 
din (4) where it was, held that a zemindar” 
can create a tenure between a zemindary 
interest and a patni which. had already 
been created under it. Lastly there is 
a decision in the case of Johar Mull 
Bhutra v. Bhupendra Be Basu (5) where 

(1) 4 Ind Cas. 471;140 W_N 3) 

(2) 71 Ind. Cas. 327; 37 0 5 tar 270 WN 189; 
AIR 1923 Cal. 189; 50 0 146. 

Q)SOWNEES. . 

(4) 67 Ind. Cas, 105; 340 LJ 7 

(4) 67 Ind. Cas. 108; 34 Or, D J 79; 49 0495; AT 
R 1922 Cal. 412, 
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it washeld that-a zemindar who has carved l 


out a tenure is competent to interpose 
between himself. and his tenant, an inler- 
mediate holder who may realize the rent 


payable -to himself by his original tenant 
provided that. he does not thereby pre-- 


judice the position’ of the first tenant. 
. The creation of the Tjara by the defend- 
ant No. 20 in the presentcase in favour 


of the plaintiff cannot, in my “opinion, be, 


said to have prejudiced, in any way, the 
position of the defendants patnidars. 
The defendants patnidars were liable 


to pay their rent to the zamindar and if, 


the zamindar transferred hs right tv 
realize rent ficm the patnidar to the 
plaintiff by the document that was created 
infavour of the latter, the position of the 
defendants patnidars was not prejudiced. 
in any way. . ; ae 
’ Holding, therefore, that a zamindar who 
has carved out atenure, is competent to 
in:erpcse be. ween himself and h's tenants en 


intermedia‘e holder, I am of opinion that the: 


defandant’s patnidar would not in the 
present case, e cape from his liability to pay 
ren’ to the plaintif. 


‘In the result I would dismiss the appeal 
with costs to plaintiff respondent only. 

Jack, J.—l agree. 

A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 26 of 1933, 
+: June 5, 1933. f 
GUHA AND BAKTLEY, JJ.. > 
MOZAM DAFADAR AND OTHERS — 
ÅPPELLANTS 


VETSUS 
EMPEROR - RESPONDENT. 

Penal Code (Act XLV of 1810), s3. 866, 
Kidnapping and abduction—Proper 
ing charge— Misjoinder of charges. 

cix persons- were jointly tried. The charge on 
which the first four accused were tried was for 
kidnappingsand abduction. The charge against the 
fifth accused was for abduction only, as mentioned 
in s. 366 of the” Penal Code, The sixth 
accused was jointly- tried with the other five, for the 
„offence under s. 3630f the Penal Code: 

Held, that a joint trial of tbis kind was illegal 
and could not but have in fact prejudiced -the ac- 
‘cused in their defence, “and their conviction could 
not be maintained. _ - : 

Though the offences of. kidnapping ard abduction 
are referred to in the same section of the Penal 
Code, they are distinct offences and separate charges 
should be drawn-up if it isintended ‘to charge the 
accused with both the offences Mafizaddi v.- Em- 
-peror (1) and Isu:Sheikh. .v. Emperor (2), followed. 


568— 
mode of fram- 
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. Messrs. Probodh Chandra Chàiterji and 
Bireswar Chatterji, for the Appellants. 
Mr. Panna Lal Chait.rji; for the Grown. 
Judgment.— The appellants, six in 
number, have been convicted by the learned 
Additional _ Sessions Judge, Jessore, on a 
verdict of the Jury divided in the propor- 
tion of three to two. The first five appellants 
have. been coniicted under s. 366 of the 
Indian Penal Code, and sentenced to seven 
years’ rigorous imprisonment, while the 
sixth appellant has been convicted under 
s. 368 ofthe Indian Fena! Code, and sen- 
tenced to three years’ rigorous imprison- ` 
ment. The charge on which the first four 
appellan's were tried was for kidnapping 
and abduction. The charge against the 
fifth appellent was for abduction only, 
as mentioned ins. 365 of the Indian Penal 
Code. .Thesixth appellant was jointly tried 
with the other five, for the offence under 
s. 368 of the Indian Penal Code, as men- 
tioned already. . 
. The first questioh ihat arises for ccn- 
sideration in the case before us is, whether 
the charges as framed and which the first 
four appellams had to meet we:e properly 
and legally framed. The qtestion of fram- 
ing. of charges under s. 366 of the Indian 
Penal Code, has received the consideration 
of this court on various occasions, and the 


. decisions in some of the recent cases [see 


in this connection ihe case of Mayizaddi v. 
‘Emperor (1) and Isu Sheikh v. Emperor 
-(2)] clearly indicate how charges under 
s. 366 of the Indian Penal Code, in which 
-kindapping and abduction are both men- 
tioned are required to be framed. In the 
case before us, there can be no doubt that 
the charges as framed which four of the 
accused persons we:e to answer, were en- 
tirely defective in law and were not in ac- 
cordance with ihe proposition clearly laid 
down by this court in the cases referred to 
above. The charges against these accused 
were not legally. flamed, and they were, in 
our judgment, prejudiced al the trial.’ on 
account of that. . , 
‘The question of joint trial of the eccused: 
trial of the fifth appellant charged for ab- 
duction as menticned in s. 366 of the In- 
dian Tenal Cede, and not for kidnapping 
and abduction for the commission of which 
offence the fiist four appellants were charg- 
ed; and the trial of the sixth appellant 
charged ‘under s. 368 with the other appel- 


(1) 104 Ind Cae.245; 45 OLI 61; 310 WN 
910; A IR 1927 Cal 644:28 Cr. LJ&05, ` 

(2) 99 Ind. Cas. 937; 310W N 17i; 28 Or L J 
201; AI R 1927 Cal. 200;45 019 484, aes 
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lanis under s, 366 was a procedure which 
could not be supported. We are decidedly 
of opinion that the joint trial of this kind 
could not besupporied. We are decidedly 
of opinion that the joint trial of ‘this kind 
could not but- have, and had in fact pre- 
judiced the appellants in their defence. 

Inthe above view of the case before us 
the conviction of the appellants after a 
trial which was irregular and notin ac- 
cordance with law, could not be maintained, 
It was necessary, therefore, to consider 
whether the appéllants should be retried 
after proper charges have been framed 
against them according to law, 2 joint trial 
of all the appellants for separate and dis- 
tinct offences being avoided.in the interests 
of justice. The evidence in the case placed 
before the court which was fairly summed 
up by the Judge in his charge to the Jury, 
was not such as could lead to a unanimous 
verdict of the Jury, the jurors were divided 
in the proportion of three to two. The 
Judge’s order, recorded at the time of his 
passing sentence, indicate some disinclina- 
tion on his part to accept the verdict of the 
Jury, as returned. Taking everything 
into consideration, and confining ourselves 
to the evidence placed before the Jury, we 
are not satisfied that the case. before us is 
one in which a retrial should be directed. | 

In the result, therefore, the appeal is 
allowed. The conviction of the accused 
appellants in this case, and the sentences 
passed on them are set aside. The appel- 
lants are acquitted, and are to be set at 


liberty, and discharged from their bail- 
bonds. ; 
A. . Appeal allowed. 


pani 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Criminal Revision Application No. 35 
of 1931. 
February 23, 1932. 

STAPLES, A.J. C. 
RAMESHWAR BRIJMOHAN— 
APPLICANT 

VETSuUS 
TMPEROR-— OPPOSITYE PARTY. 

Criminal Procedure Code (Act V of 1898), 33. 234, 
235, 222, 487—Penal Code (Act XLV of 1860), ss. 
408, 477-A—Joint trial for three acts of misappropria~ 
tion with falsification of entries —Legality—SS. 2282, 
ae See was tried and convicted under 
gs. 409 and 477-A, Penal Code, for three acts of 
alleged misappropriation and falsification of accounts, 
the first item being of Rs. 4,000 alleged to have 
been-misappropriated on-or about the 7th of Septem- 
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bar, 1930, the second of Rs.J,000 alleged to have 
been misappropriated on or about the st of Octo- 
ber, 1931, und the third of Rs 1,000 alleged to have 
been misappropriated on or about the 7th of Septem- 
ber, 1930 : ` 

Held, that such a joinder-of charges for offences 
under ss. 409 and 477-A was not covered by s. 234 of 
the Criminal Procedure Code nor by 8. 235 of the 
Code and the trial was illegal Emperor v. Shuja- 
ud-Din Ahmad (1), Emperor v. Sheo Saran Lal (2), 
Emperor v. Manant (3, Kasi Viswanath v. Emperor 
a) and Raman Behari Das v. Emperor (5), follow- 
ed. 

Held, further, that such misjoinder constitutes not 
merely an irregularity but an illegality. tubramania 
Aiyar v. Emp:ror (9), followed. . 

Section 222 Or. P. O. has no application to an offence 
under s, 477-A Penal Code, Raman Behari Das v. 
Emperor (5) and Queen-Empress v. Moti Lal Lahiri 
(6),referred to. 

The offences of criminalbreach of trust and of 
falsification cf accounts (ss. 408 and 477-A 
Penal Code) are not offences of the same kind, 
within the meaning of s. 234 of the Oriminal Proce- 
dure Code, ioe epi Sem ate 

Criminal Revision application against.an 
order of the Sessions Judge,Wardha, dated 
the 8th October 1931, affirming that of the 
Sub-Divisional Magistrate, Wardha, dated 
the 30th July 1931. 

Mr. T. J. Kedar, for the Applicant. 

Mr. V. Bose, for the Crown, 

ORDER.—The applicant Rameshwar 
has been convicted by the Sub-Divisional 
Magistrate, Wardha, of three offences under 
s. 409, Indian Penal Code, and sentenced to 
rigorous imprisonment for eighteen months 
and to a fine of Ks. 200 orin default to 
rigorous impiisonment for six months on 


each count, the sentences of impri- 
sopment to run concurrently. The 
convictions and sentences have been 


maintained by-the Sessions Judge in appeal, 
The applicant has now made an appli- 
cation for revision to this court. 

Several grounds are stated in the appli- 
cation for revision, but after the first 
hearing, when notice had been issued to 
the District Magistrate, an additional ground 
was put in by thelearned Counsel for the 
applicant tothe effect that the trial being 
for three different acts of alleged mis- 


“appropriation and three items of falsifi- 


cation ofaccounts it was illegal “and that 
the conviction of ihe applicant was bad. 
I have heard the Counsel for the applicant 
and the Standing Counsel for-the Crown 
on this ground. 

Although, as appears from the judgment 
and finding of the trial Court, the.appli- 
canthas been convicted under ss. 409 
and 477-A, Indian Penal Code, in respect 
of each item: the first item being of 
Rs. 4,000 alleged to have been misappro- 
priated onor about the 7th of September 


1938 


1930, the second of Rs. 1,000 alleged to have 
been misappropriated on cr about the 
2156 of October, 1930, and the third of 
Rs. 1,000 alleged to have been misappropri- 


ated on oraboutthe7th of September, 1930, ` 
It will be sufficient to state one of the ` 


charges, viz., the first charge, which runs :— 
“That you on or about the (th day of Septem- 


ber, 1930, at Wardha being a cashier in the employ- . 


ment of the firm of Sadhuram Tularam at Wardha 
and in such capacity entrusted withthe cash of the 
firm committed a criminal breach of trust in respect 
of a sum of Rs. 4,000 and wilfully and with intent to 
defraud yourgnaster falsified the accounts of the 
shop in respect of it, and thereby con:mittcd an 
offence punishable under s 409 and 477 (A) of tke 
Indisn Penal Code. . 


Now, there is abundant authority that 
such a joinder of charges for offences under 
s. 469 and 477-A is not covered by s. 234 
of the Criminal Procedure Code. I would 
refer to Emperor v. Shuja-ud-Din Ahmad 
(1), Emperor v. Sheo Saran Lal (2), Emperor 
Manant (3), Kasi Viswanathan v. Emperor 
(4) and Raman Behari Das v. Emperor (5). 

The learned Standing Counsel for the 
Crown contended, first, that the case was 
governed by s. 222 (2) of the Criminal 
Procedure Code and that, although there 
were three items of criminal breach of 
trust, they could under that section be 
considered as one offence. The answer to 
that- contention, however, is twofold: firstly 
that as amatter of fact the offences were 
not so treated by the Magistrate, but each 
item was separately charg ged, and, secondly 
that s. 222 has no application to an offence 
undér s. 477-A. For the latter proposition 
I would refer to Queen-Empress v. Moti Lal 


Lahiri (6) and Raman Behari Das v. Hm- 


peror (5). 

The other contention put forward bý the 
learned Standing Counsel was that the 
offences were really continuing- offences and 
that the misappropriation and falsification 
formed part of the same transaction and 
therefore: the charge was correct under 
s. 235 of the Criminal Procedure Code. 
Against this contention, however, there is 
_ again clear authority. The learned Stand- 
ing Oounsel cited Mallayya v.. Emperor (7), 

(1) 66 Ind. Oas. 322; 44 A a 20 ALJ 320; 23 
Or. LJ 258; ALR 1922 All 214 
aye n Ind. Cas. €96; 32 A 219; 7 A Ld 225; 11 Cr. 


(3) 92 Ind. Cas. (89.49 B 892; 27 Bom, L R 1343; 
A TR 1926 Bom 110; 27 Or, LJ "305, 

È? M3 

5) 22 Tad oas, 729; 41 O 722; 15 Cr. 
OW N 1159 
(8) 26 O 560; SO W N 412. 

(7) 90 Ind. Cas. 297; 49 M74; 48ML J 308; (1925) 
M WN 192; A I R1026 Med, C90; 26 Ur, 

1 


Ld 153; 18 
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but that case is not in point being a case 
of waging wer under s. 121, Indian Penal 
Code. On the other hand in Emperor v. 
Sheo Saran Lal (2), it has been held that 
cl. (1), s, 235 ands. 234 must be mutually 
exclusive.’ Whilst in Emperor v. Mahant 
(3), it has been held thatthe offences of 
criminal breach oftrust and of falsification 
of accounts (ss. 408 and 4:7-A, Indian 


Penal Code), are not offences of the 
same kind, within the meaning of 
8; 234 of the Criminal Procedure 
Code, and secondly, where three 
defalcations are committed on three 


different occasions, the false entries connec- 
ted with one defalcation cannot be said 
to form part of the same transaction with 
the other defalcation or falsifications 
connected with them, within the meaning 
of s. 235 of the Criminal Procedure Code. 
Similarly in Im re Chhakrakidi Sham Sastri 
(8), it has been held that each. false entry 
which amounts to an act of falsification 
constilutes a separate offence. I am clearly 
of opinion, then, that .the charges against 
‘the applicant cannot, in the present case, 
be covered either by s. 234 ors. 235 of the 
Criminal Procedure Code. 

That such misjoinder constitutes not 
merely an irregularity but an illegality was 
held by the Privy-Council in Subramania 
Atyar v. Emper or (9) and therefore the 
trial is vitiated and must be quashed and 
the convictions and sentences, be set 
aside. Itherefore set aside the con- 
victions and sentences but I am of 
opinion that there should be a retrial 
and direct accordingly. The applicant will 
now betried for the three offences of cri- 
minal breach of trust under s. 409; the 
charges with regard to offences. under 
8. R Indian Penal Code being omitted. 

Retrial ordered. 

k 72 Ind. Cas, 622: 44ML J 67 at p. 68; (1922) 

MWN 476; Al R1922 Mad. 435; 24 Or. LJ 462, 


(9) 25 M 61; 3 Bom, L R 540; 28 IA257;5 OW 
N 568; UMLJ 233; 2 Weir 271; 8 Sar.P O J 160 
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MADRAS HIGH COURT. 
“Appeal against Appellate Order No. 116 
| of 1926. 
February 23, 1933. 
PakENHAM WALSH, J. ` 
K. P. GANAPATHY IYER—- 
DEFENDANT—ÅPPELLANT 
f VETSUS a 
K. P; SUBRAMANTA IYER AND OTHERS 
PLAINTIFFS— RESPONDENTS. 


Partition suit—Compromise decree—Final deere, 
whether necessary— Construction of decree, - . 


06 F 
‘No preliminary decree is obligatory in a partition 
suit, and if the parties’ have by means of an execu- 
tion petition ‘treated a consent decree as a 
final decree, it -is not open to either of them 
to object that it is only a preliminary decree. 
Vishnu Sokharam Nagar Khar v Krishna Rao 
Malhar 1) and Gurdeo Singh v. Chandika Singh (2), 
referred to. - 3 

The material portion of a compromise 
decree in a partition suit- ran as follows: 
“The properties in Kollengode and Mangalam 
areas sbould be partitioned by both the persons 
equally, “and the revenve and michavaroms in 
respect of the said properties should be borne 
equally ; and since the obsequies of our grand- 
mother deceased Subbammal Ammal were conducted 
by No 2, No 1 has -of his own free will, agreed and 
settled that in respect of the sradhams (death 


anniversaries) etc.,of the said. grand-mother and of ' 


grand-father deceased Venkatasubba Ayyar, 100 
paras of paddy should becredited to No. 2 from the 
share of 285 paras of paddy belonging to No. 1 
out of 579 paras of paddy. that.is left as balance 
after deducting 130 paras of paddy- for ushappooja 
and ni:edia vazhipad, at the Venkitachalapathi temple 
at Kumarapuram gramom, from the pattom (rent) 
of about 700 paras of paddy which the properties in 
Kottekkad amsom now fetch; and so, thé-above 
said 100 paras of paddy has been set arartfor the 
share of No.,2 from the share of 284 paras of paddy 
belonging tv No. 1. Jt hasalso been settled that 


~ the properties at Kottekkad should be ` partitioned ’ 


in the said proportion:” ae 
Held, on a construction of the decree that the 
meaning of the compromise was that the lands in 
Kottekkad are to be equally partitioned and that 
100° ‘paras of paddy are payable annually 
performance -of the sradha by the Ist defendant to 
the plaintiff out of the share which he gets. The 


compromise did not mean that the properties: are to. 


be divided in the ratioof 385 to 185 which repre- 
sents the final numbers of paras of paddy which 
each side will have for its own use when another’ 


130 paras of paddy have been deducted for the 


temple. , 


Appeal against an, order of the District 


Court of South Malabar, dated the 2nd 
of November, 1928, and made in Ap- 
peal No..177 of 1928 preferred against 
the order of the Court of the District Munsif,, 
Palghat, dated the 8th of November, 
1927 and made in HE. P. No. 1907 of 1927 
in O. 8. No, 237 of 1926. . 


Judgment.—The appellant is the judg- 
ment-debtor in this case and the matter 
arises in the execution of a compromise 
decree. The Ist plaintiff and the Ist de- 
fendant are brothers and in a suit- for 
partition, a decree was drawn up in accord- 
ance with the compromise between them. 
The suit. turns upon the construction of 
para. 3 of this compromise decree’ relating 
to the properties in Kottekkad. The para- 
graph has been translated as follows: — 


“Tt has been settled that out of the 
above-mentioned properties the house at 
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Kumarapuram gramom should be taken for - 
the share of No. 1 out of us, that the proper- 
lies in Kollengode and Mangalam ‘areas 
should be partitioned by both the persons 
equally, and that the revenue and micha- 
varoms in rspect of the said’ properties 
should be borne equally; and since the, 
obsequies of our grandmother deceased 
Subbammal Ammal were conducted by” 
No. 2, No. I has of his own free will, agreed - 
and settled that in respect of the sradhams ` 
(death anniversaries) etc., of the said, 
grandmother and of grandfather deceased, 
Venkatasubba Ayyar, 100 paras of paddy: 
should be credited to No. 2 from the share’ 
of 285 paras of paddy belonging to No. 1 
out of 570 paras of paddy that is left as, 
balance. after deducting 130 paras of. 
paddy for ushappoojaand nivedia vazhivad, 
atthe Venkitachalapathi temple at Kumara-. 
purem gramom, from the patiom (rent) of 
about 700 pares of paddy which the pró. 
perties in Kottekkad smsom now fetch; 
and so, the above-said 100 paras of paddy’ 
has been set apart for the share of No. 2; 


- from ihe share of 285 paras of paddy 


belonging to No. 1 It has also been set-. 
tled that the properties at Kottekkad should, 
be partitioned in the said proportion.”. _ 

The question at issue is whether the pio-, 
perties at Kottekkad are to be divided into. 
two equal portions out of which the de- 
fendant-appellant is to pay 100 paras of. 
paddy per annum to the plaintiff for per- 
forming’ the sradha of their maternal. 
grandfather and grandmother. or whether. 
the properties are to be divided in the: 
ratio of 385 to 185 which represents ie 
final numbers of paras of paddy which. 
each side will have for its own use when” 
another 130 paras of paddy have been 
deducted for ihe temple which is to be paid, 
by each party in equal shares of 65 paras. 
apiece. The learned District Munsif.held 
thatthe properties should be divided equally 
and that the Ist defendant is liable under, 
the ragi to pay 100 paras of paddy every 
year to the lst plalntiff for performing the 
sradhas till his death after which the 
sradhas would cease to be performed. The 
léarned District Judge took the other view, 
that the Kotlekkad land was to be divided 
in the proportion of 385 to 185, and against 
Hed decision this second appeal has been 
led. : PRN 
_ It is unnecessary to deal with the question, 
which has been raised whether the com- 
promise was a preliminary or 2 final decres 
because both the parties have treated it as 
a final decree. In a consent decree, no. 


1053. 


preliminary decree is obligatory m a parti- 


tion suit, and if the parties have by means 
of an execution Petition treated it ‘as a 
final decree, it is not open to either of them 


now :t0 object that it is only a preliminary | 


decree: Vishnu Sakharam Nagarkhar . Vv. 
Krishna Rao Malhar (1) followed in Gurdeo 
Singh v. Chandrika Singh (2). I, theréfore, 
come to the main point as to which view 
of the compromise is right. And in this 
matter. I wish to say.at once ‘that I under- 
stand Mala hers is the mother. tongue of 
the learned Munsif whereas the learned 
District Judge was a European. I would also 
put in the forefront of this discussion the 
fact that in the crucial phrase, “It has 
been settled that the properties at Kottek- 
kad should be partitioned in the said . pro- 
portion”, the use of the word “proportion” 
in the translation is unfortunate and really 
begs the question. The Malayalam 
word is “veetham” and that word has 
not the exclusive mathematical connotation 


which ‘proportion’ or “ratio” has in 
English. The word ‘ veetham ” is certainly 
not ` confined to the sense of ‘ ratio” -or 


“proportion.” Bailey's Malayalam and 
English Dictionary gives its: meaning as 
ii portion or share, rate, rule.”  Zacharia’s 
English-Malayalam 7 Dictionary - “gives 
“veetham” as translation both for “rate” 
and “ ratio.’ . Therefore, “rate” would 
‘appear to me to be a better word to use 
than “proportion.” The best course would 
be simply to consider the Malayalam word 

“veetham.™ I. observe that the . learned 
District Munsif whose mother tongue is 
Malayalam notes that the argument on 
behalf of the petitioner-respondent is that 
the properties are to be divided-in this 
proportion and that -the emphasis is laid on 
the phrase in this proportion to show that 
the intention of the-parties was that after 
setting apart 130 -paras` for the temple 
expenses, the balancé 570 paras of yielding 
properties aré to be divided in the propor- 
tion of 385 to 185. In spite of this argu- 
iment addressed” to him the learned District 
. Munsif has. held that the meaning is that 
| the properties are to be divided equally, 
The learned District Judge has put. this 
word ‘ ‘ proportion ” 


argument.—He : Says in para. 2: 

_ “The agreement is certainly not easy to interpret 
Tecan In my opinion, it is only by- taking this view 
that effect. can -be given tothe last sentence of the 
paragraph ‘it has been settled to divide and take 
the Kottekkad properties in this proportion.’ What 


G)ILB 1 
(2) 1 Ind. Gas, 913; 36 0 193 at p. 207; 5 UL J 


"43 & 14 
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else can this mean but that the Kottekkad pro 
perties are to be divided in the proportion of 385 
to 185. This comes‘out very clearly if the Mala- 
‘yalam is read.” - 


With this latter observation J disagree. 


The use of the Malayalam word “veetham" 


greatly detracts from any argument. which. 


might be put . forward founded on : the 
English word “proportion.” 
District Judge says further on: 
“Then there is the final sentence that „the Kottek- 
kad' properties shall be divided in this proportion.” 
In my opinion it is quite unsafe to basé 
any argument on the use of the English 
word “ proportion” in the translation. We 
must substitute for it the Malayalam’ word 
“ yeetham” which has a much wider and 
more indefinite meaning. I feel some 
‘doubt whether evidence was admissible i in 
“this case to explain the ambiguity. ` 


The lear ned : 


Th’ 


Rajah of Kalahasti v, Venkadri Rao (3); it 


‘was held that s. 92 is a bar also in respect 
of a decree: to the admission `of such oral 
evidence. Assuming, however, ‘that it: is 
admissible as evidence of surrounding cir 
SADE es, -I do mot think it takes us very 
ar 
‘dividing Kottekkad in equal portions and-for 
giving theplaintiff such an obvious advan- 


It is- urged that the reason for ‘not ` 


tage was that he had agreed to divida - 


equally with -the ‘defendant certain pro» ., 


‘perties which he had been given bythe 
Dewan of Mysore. 


The fact--is mentioned ~ 


in para. 4 of the Razi but it is notasserted ` 


in para. 3’as-the-reason for’ any-of ‘the 


‘arrangements entered into that paragraph. 


‘No doubt, as'stated by the learnéd District 
Judge, it has not been explained why 


‘para. 4 was inserted. On the other hand 


it is. objected that if this was the real reason 
for the plaintiff being given a-larger share 
in Kottekkad this explanation “would have 


‘found a place in para. 3: The objection 


‘thatinstead of saying that the properties 


? 


at Kottekkad should be partitioned'in the . 


“said proportion the parties would:have sait ` 
“that they should be partitioned - equally,.: ii 


which is emphasised by the learned .Dis-, 


trict Judge, largely vanishes when we 
remember that it cannot. be stated that 
“veetham” means “ proportion” 
may mean only “rate,” 


4 


and. it-, 
Looking ‘at the « 
clause itself there’ is one Strong: argument: ` 
‘against its -being interpreted- in the ‘sense `’ 


in which the learned District Judge has : 


The 130 paras to the temple ‘are to ` 


be contributed equally at 65 paras “by ‘ 
each and yet this land is not set aside for ` 
the temple which would be the jcourse to 


(3) 105 Ind. Cas. 248; 50 M 897 at p. 


-907; (1927) M ` 


W N 680; 261 W 386; 53M Ld 533; A TR 1871 Maj . 
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‘follow if the land Was being assigned 
-accordingly to the paras of paddy 
payable by each brother. An argument 
was attempted for the first time before me 
that-the ecnsideration for- the larger share 
-given to- the plaintiff was that he had con- 
ducted the obsequies of the deceased grand- 
mother Subbammal: I think it is quite 
clear that what the sentence means is that 
since he had conducted the obsequies, he 
should conduct in the future the shradhams 
‘ag-a' matter of convenience. It is certain 
‘that if his having conducted the obsequies 
of the deceased grandmother Subbammal 
was really- one of the considerations for the 
plaintiff being given a larger extent of 
Kottekkad properties, the parties must have 
known about it, and it would have’ been 
mentioned before either the court. of first 
instance or the lower Appellate Court. 
The learned District Judge himself says 
that there is force in the argument that 
‘since the purpose (shradham) was only 
temporary, 1t is unlikely that land yielding 
100 paras was given permanently to Sub- 
amania ‘Iyer. There is one matter point- 
ed out to me in appeal which I consider 
almost conclusive in favour of the view 
taken by the court of first instance. One 
of the items of Kottekkad property is forest, 
This was.quite obviously divided up equally 
between the brothers in accordance with 
the compromise as-will be seen from the 
objections on behalf of the Ist defendant in 
Bi. P, No. 1907 of 1927. He says in para. 3 

“Subsequent to the preliminary decree the forest 


in Kottekkad-has been sold for Rs. 7570. Out of 


‘the said amount the -one-half share belonging to me 
is with Venkatachala Ayyar’s son Lakshminarayana 
_Ayyar of Putiyankam gramom.” 


__. This part of the decree about the forest 
has -not been appealed against and has 
.evidently been. acted upon by both parties 
go that from any point of view the decree 
of the learned District Judge is incorrect. 
‘The only change he has made in the decree 


“that the lat plaintiff should get that portion of 
‘Kottekkad land which would yield 4:0 paras óf 
paddy. a yearand.that the Ist defendant should get 
the remaining portion which would yield 250 paras. 
of paddy a year," |” i ig e, ie 
whereas if the interpretation of the, čom- 
promise contended for by the plaintiff is 
.correct the forest land should also be divided 
„up in the same proportion of.450 to 250. 
“This fact seems to-me plainly conclusively 
that the meaning of the compromise is that 
the lands in Kottekkad are to.be equally 
partitioned and that 100 paras of paddy are 
payable.annually. for the performance of 
the shradha by the lst defendant to the 
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plaintiff out of-his ‘share “which “he gets. 
The learned District -Munsif- has perhaps 
gone further than anything which needs-to 
“be decided at'precent in saying that this 
is only to be paid until the death of the 
plaintiff, I expressno opinion on the matter 
and, there is no express statement about 
it in the ccmpromise decree. It may well, 
I think, be left open for future con- 
sideration when a contingency arises, ` 
unless either party meanwhile wishes by 
separate application to have,the - matter. 
settled. In the result the appeal is allowed 
with costs and the order of ihe District 
“Munsif is restored excepting with regard to 
what is to “happen after the death of. the 
plaintiff about dhe 100 paras: of paddy 
payable for the shradha, ‘which is left - 
open; : T 

N. K-A. 


RAMCHANDRA, 


Appeal al’ owed. . 


ee 


i- BOMBAY HIGH COURT. ` 
Original Civil Jurisdiction Appeal No. 22 


Suit No. 2490 of 1923. `, 
- October 11, 1982. i 
Beaumont, O. J., AND RANGNEKAR, J. 
TRIMBAK Y. NENE— APPELLANT, | 
versus ae a 
-RAMCHANDRA B. TILAK—ResronDixt. ' 
` Bombay High Court Rules (Original Side), 1280, 
r. 767—Security for costs—Additional security, if con 
be ordered merely onthe ground that costs of appea 
„are likely: to be heavy—Practice ' 
Further eccurity cannot te ordered from an ap- 
pellant, under 707 cf the Bombay High Court 
‘Original Side Rules, merely on the ground that 
the smount of the costs of-the appeal is likely to 
be heavy. Ahmed bin Shaik, Essa | Kalifa v. Shaik 
Essa bin, Kaliffa (1) and Ratanchand v. Dainji (2), 
followed. . ne 
Mr. F. J. Coliman, in support of the 
notice of motion. — eke SA 
Mr.'M. V. Desai, to show cause.: 


Beaumont, C. J.— This is æ notice of 


“motion ` by the respondent ‘asking for an 
‘order on the~appellant to deposit further 


security in the appeal.’ The ground on 
which the application is made is-sub- 
‘stantially this that the appeal ‘is likely. to 
be a very heavy one, and. thatthe. costs 
will very greatly exceed thesum ‘of Rs, 500 
which has been lodged as security in the ` 
normal course. Rule 767, of the High. Court 


-Rules.(Original Side) provides that the Ap~ 


-pellate Court: may in -its discretiom on 


sufficient cause being shown order that 


such further amount shall be deposited by 
the appellant. as -security for. the costs: of 
the respondent in the appeal...aa it thinks 


“1933. 


well .be contended that the faot-that -the 
costs of the appéal are likely to be heavy 
Is one ground for, saying >that- sùfficient 
cause has been shown- for -increasing the 


amount of ‘the security. But the- current 


of ‘authority-in this court has undoubtedly 
been against ihat view. There appears 
to be no reported case in which further 
security has been ordered merely on ‘the 
‘ground that the amount of the costs of the 
_ appeal-is-likgly to be heavy. On the other 
“hand; I-think the case of Ahmadbin Shaik 
> Essa Kaliffa v, Shaik Essa bin Kaliffa (1) 
and Ratanchand v; Damji. (2) show that 
that is a ground on which the court . will 
pot act. 

It is desirable that the practice should 
be'settled, and we ought, therefore, to follow 
: the decisions which have been given. If any 
alteration is to be made, it “should be by 
way of altering the rule, .and not by 
judicial decisions under the rule at variance 
with former decisions,’ We must, there- 
fore, dismiss the notice of motion with 

. costs. 
panenekel: J. = agree. 
N. K-A. - Motion dismissed. ` 
(1) 13 B 458. 


(2) 73 md Cas. 474; 25 Bom, L R 468; AIR 1923 
- Bom. 


LAHORE HIGH COURT. - 
First Civil Appeal- No. 860 of 1927. 
-, November: 23 1932. 
~ ADDISON AND AGHA HAIDAR, Jd. 
. HASAN MOHAMMAD AND'OTHERS— 
PLAINTIFFS— APPELLANTS 
VETSUS 

Musammat BAHISHTAN AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Customary Law (Punjab)—Ancestral property— 


Desertion of village and 72 sleman by successors—_ 


‘Village, whether ancestral property. 

The mere mention of the name of the common 
ancestor inthe Settlement pedigree table is in- 
suificient ‘to raise the presumption that the property 
shad descended from him. 


Land which had been abandoned and which became - 


‘the self-acquired property of the persons who returned 
to the village 20 years after its desertion and re- 
acquired- it cannot be treated as the ancestral 
-property of the descendants) of the common 
‘ancestor who may have originally possessed _the 
whole villagé. Jhanda Singh v. Banto (l), Manohar 
‘v. Nanhi (2) and Ram. Saran Das y. Harphut (3) 
referred to. 


First Civil Appeal- Fon a E of the 
Senior Subordinate . Judge, Warak; “dated 
She-20th: December, 1928, 


. -HASAN MOHAMMAD V, BATISHTAN.. 
fit. If thé matter “wéie-7es integra it might ` 


`  Jayyat 


= : deed 
2 Descendants Descesdants -- 3 


` defendants, 


“ 


o a) 
and , Mehr 
. Messrs. Bashir Ahmad and Asad-Uillah 


"Messrs: “Mukand Lal‘ Puri 


- Chand Sud, for the Appellants, 
‘Khan, for the Respondents. 


Addison, J.—The following pedigree 


-table is necessary in order to understand 


the present case :— 


eae | TAHAR 





Se ae 
- Sultan - ‘Mian Khans.” eer) 
Lhe 5 


plaintifs plaintiff. © .. | ...° 
proforma ` a a WAH 





Qadar Bakhsh Died issueless, 
Kiman l 
l Umra, 
donor 
defendant 
No. 1. 


The plaintiffs are collaterals in ‘the 5th 
degree of one Umra, who .has_ gifted 
362 kanals 13 marlas of land to his daughter 
Musammat Bahishtan by a registered deed, 


.dated the 8th April, 1926. This suit is for 


the usual declaration that as the property 
is ancestral, the gift should not affect the 
plaintiffs’ reversionary rights upon the death: 
of Umra. It was denied by the contesting - 
defendants that the property was ancestral 
qua the plaintiffs and it was pleaded that. 
Musammat Bahishtan ‘and her husband 
were kept in the house by Umra in -the 


“capacity. of khanadamad. Only two issues 
- were framed, namely, whether the property 


was ancestral gua the plaintifis and whether 
Musammat.. Bahishtan was.a khanadamad. 


. The trial: Judge. held that the property 


was not ancestral qua the plaintiffs and 
that there was a custom. of- khanadamadi 
in the District of Gujrat and that Musam- 
mat Bahishtan and -her husband were, the 
khanadamad of Umra. On “both of these 
findings the suit was dismissed - and- - the 
plaintiffs have appealed. 


If the property is held to be non-ancestral 
qua the plaintiffs, it will not be nécessary 
to go into the second issue as the daughter 
is admittedly a preferential heir in such 
cases. In 1807, the land was recorded to 
be in the possession of Qadar Bakhsh who 
was then a very old man. In 1868, the 
revenue: papers show Kiman to be. ` in. 
possession, In 1891-92 Umra was recorded 


100. 
85 bene in possession a his possession 
continued up to the date of gift, Further, 
the remarks at the bottcm of the Shajra 
Nasab ‘of 1868 give the history of this 
village in some detail. Theeeremarks show 
that “he village was deserted eight .genera- 
tions after it was founded by Sukha and 
Mukha and, that it was re-settled about 
1808.A.D. According, 10 the Shujra Nasab, 
Tahar, the commen encestor of the parties, 
ib. in the eighth generation from Sukha. 
It was.thus about his time-that the village 
was deserted: -It is obvious from this 
and from the Fact. that Qadar Bakhsh is a 
grandson of Tahar, that it cannot be held 
that Tahar was one of the persons who came 
to re-settle in the village. It follows that 
the land must be held to be non-ancestral 
qua the plaintifis. There is ample authority 
to this effect. ‘In Jhanda Singh v. Banto 
(1),-a Division Bench of this Court held that 
the mere mention of the name of the 
common ancestor inthe Settlement pedigree 
table was insufficient to raise-the presump- 
tion ihat thé property had descended from 


him. while in Manohar v. Nanhi (2), it was. 


held--that land which had been abandoned 
became the self-acquired property of- the 
persons who returned tothe village, 207 years 
after -its desertion and re-acquired it and 
could nolonger. be treated as the ancestral 
property of ‘ihe descendants of the common 
ancestor who may haveoriginally possessed 
the whole village, To a. ‘similar effect is 
-Ram Saran Das v. Harphul (3). 
marks, at the bottom of the pedigree table 
of 1857 are- not the same as those recorded 
in 1868 but in this case, I have no hesita- 
tion. in hoiding that the geneological table 
-of 1868 is to be preferred to that of 1857. 
The decision of the: trial Court, therefore, 
` wab correct that the property is not ancés- 

-tral gua the plaintiffs. - This is sufficient to 
dispose of the? ‘appeal which 1 would dismiss 
with costs. 

pene dee Oo - I agree. 


be: A ppeal Toa. 


a) “102 Ind Cas. 313; 8 Lah. 584; A IR. 1927 Lah. ` 


47; Lah L J 4 


433, 
ko 66 lnd., “Cas. 399; ' 2 Lah, "366; AIR 1922 Lah. 


on 15 Ind. Cas {is IALR 192tLeb, 677. -- 


> ArsitaBat v. ISMAIL SAK, 


_(with him Mr. K. S. 


the order is a judgment within cl.: 


The re-- 


ufo 


` BOMBAY HIGH COURT. 
Original Civil J une Un Appéal No. 31 
: of 1932. 
Letters Patent Appeal No. 5-of 1931. 
‘September 30, 1932. 
BEAUMONT, C. J., AND RANGNEKAR, J. 
AISHABAI— APPELLANT 
© versus 

l “ISMAIL SAKHI- RESPONDENT. 

Lunacy Act (IV of 1912), s. 39—Application 
under—Order refusing to declarea person lunatic— 
Appealability of—Letters Patent (Bagnbay), cl. 15. 

An order refusing to declare a person asa lunatic 


on an application unders. 39, Lunacy Act, is not 
a judgment within the meaning of. cl. 15 of the 
Lettera Patent (Bombay High Court) and is not 


pilah. 
Mr. V. F. Taraporewala (with him Mr. 
B. D. Boovarivala), for the Appellant. -` 
Sir Jamshed Kanga, Advocate-General, 
Shavaksha, for the 
Respondent. 
Beaumont. C. J.—This- is an appeal ` 
from an order made by Mr. Justice Black- 


well dismissing the petition of a wife to have 


her husband | adjudicated a lunatic. The 

appellant is the wife, and a preliminary.: 
point is taken that from such an order, she. 

has no right of appeal. That question . in- > 
vòlves in thefirst place the question whether + 

-15 of the 
Letters Patent, a guestion which has very 
frequently been considered in this court. 
I may for convenience refer to a short 
summary. of the decisions in a judgment of 
mine in Ramanlal v. Chunilal (1), where at 
page 253 * I-said:— 


. putting it shortly, the view which has always 
prevailed in this’ court since the decision in Miya - 


- Mahomed v, Zordb (2) is that any order affecting the 


merits.of the qùestion between the parties by deter- 
mining some right or liability i isa. judgment -within 
cl. 15 of the Letters Patent.” 

which 


In that case, and in the cases on 
the summary was based, the question arose 
in a suit inter partes, but references to - ‘the 
order affecting the merits of the question 


“between the parties must not be taken“ as 


meaning that there can-be nó judgment À 
within cl. 15 of the Letters Patent except in 
some proceeding inter partes. It is, [think ` 
clear that thére is nothing in cl. 15 which 
would justify such a limitation, and indeed 
I feel no doubt whatever that a judgment of 
the court declaring a personto bea lunatic . 
would be a judgment within the meaning 
of cl. 15 of the Letters Patent. But the 
question with which we have to deal is 


(1) 137 Inda Cas. 397; 34 Bom.L R ' 252; A IR 
1932 Bom. 163; Ind. Ral. (1932 Bom. 253; 56- B 





268. 5 wt 
- - (1) 2 Ind, Cas -157;-11 Bom, LR 24]. ee : 


“*Page of 34 Bom, L. R. [Ed] Sn 
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whether em order refusing to declare a. 
person lunatic is a judgment within that 
clause, and if it is, whether the wife of the 
alleged lunatic can exercise the right of 
appeal. -. 

Mr. Taraporewala for the appellant puts 
his case in two ways. He says, first of all 
that the wife has certain contingent rights 
in the property of the lunatic, because the 
court might make ‘an ‘order giving her 
some right of maintenance-out of the prop- 
erty of the lunatic under s. 46 of the 
Indian Lunaty Act, and that the order 
affe:ts those rights, Thereis, I think, no 
force in that, contention, . The Court of 


Lunacy acts in the interests of the lunatic, - 


and not in the interesis, of the 
relative of the lunatic. When an order- is 
made giving the wife or other relative a 
right to maintenance out of the lunatic’s 
property, the court acts on the footing that 
the lunatic himself would desire-such an 
order to be made. “But in my opinion 
neither the wife nor anyother relative can 
besaid to have any right in.the property of 

, the lunatic which isinterfered with by the 
order ofthecourt adjudicating or refusing 
to adjudicate a person a lunatic, 

Then Mr, Taraporewala puts hiscase on 
an alternative ground, which offers a more 
hopeful prospect, He says that the alleged 
lunatic has a right to the protection afforded 
to him by the Indian Lunacy Act, and 
that the order made by Mr. JusticesBlack- 
well deprives him of that right. I think 
the answer to that is that the order of the 
‘learned Judge refusing to adjudicate a man 
a lunatic cannot ‘be treated as a judgment 


pt. all, because it leaves the parties in’ 


¿precisely the same position as they were 
in before, and does not affect anybody's 
rights. All that the order does is to hold 
that at the date of the petition there was no 
sufficient evidence of lunacy. I think, 
therefore, that the order ‘is not a judgment 
within cl. 15 of the Letters Patent,but, even 
- if itbe, I failtosce how the wife of the 
alleged lunttic can appeal from it. The 
only possible appellant, I think, would be 
the alleged lunatic himself, who is not likely. 
to-prefer an appeal. The man in question 
not having been proved to -be a lunatic or 
incapable of managing bis affairs, it is not 
competent, in my opinion, for his wife or 
anybody else to act on his behalf. Under 
s. 39 of the Indian Lunacy Act express 
power is givento a relative of the alleged 
lunatic or the Advocate General to apply 
for an inquisition. That is the section 
under whichthe wife applied in the present 
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case. But there is no section in.the Indian 
Lunacy Act which enables a relative ov the 
Advceate General to prefer an- appeal 
against an order made on the inquisition, 
If-a man be adjudged . lunatic, . there are 
rules under which a next friend can be 
appointed but, in my opinion, in the absence 
of some statutory provision neither the wife 
nor any other relative nor the Advocate 
General is competent tò prefer an appeal 
on behalfof a man against whom no order 
has been made. That being so, I think, the 
preliminary objection must be upheld and 
the appeal must be dismissed. - 
Rangnekar,J. The question raised by 
the preliminary objection on behalf of the 
respondents is whether it is open to the 
appellantto ‘maintain this appeal. The 
appeal is from an.order made by Mr. 
Justice Blackwell on the petition of the 
appellant unders. 39 of the Indian Lunacy 
Act for anorder that her husband should 
be adjudged a lunatic under the provisions 
ofthat Act. The learned Judge-on the 
materials before him was of opinion that 
the alleged lunatic was not proyed: to be 
of unsound mind or incapable of managing 
himself’ and his affairs, and dismissed the 
petition, Rae 
' Now in order to understand the prelimi. 
nary objection, it is necessary to consider 
the nature of the proceedings taken by the 
appellant. The petition is he dedg “In 
the matter of the Indian Lunacy Act and in 
the matter of Ismail Sakhi” dc. Then the 
name of the petitioner, the present appel- 
lant, is mentioned. The - petitioner sub- 
mitted in the last partof the petition that 
an inquiry be held as régards the mental 
capacity of the petitioner's husband. It is 
obvious that this petition was made. under 
the provisions of Part III, Chapter 
IV, of the Indian Lunacy Ach. 
The heading of that part is “Judicial In- 
quisition as to Lunacy,” Section 37 says 
that the High Court of Bombay along with 
the other High Courts has jurisdiction un- 
der this chapter. Section 38 says that the 
court may, upon application by orJer, direct 
an inquisition whether a person subject to 
the jurisdiction of the court who is ‘alleged 
to: be a lunatic is of unsound mind -and is 
incapable of managing himself and his 
own affairs. Secticn 40 provides. for. notice 
to be given to the alleged lunatic and his 
other relatives. Section 41 empowers the 
court. to require a lunatic to attend, for the 
purpose of being personally. examiaedg by 
the court or by any other person from whom 
the court may desire to have a report as to 
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the’ mental capacity and condition of the 
‘alleged lunatic. Then comes s. 46 under 
the ‘heading “Judicial powers over person 
and estate of lunatic,” and that section 
‘refers to the custody of the lunatic and the 
ga of his estate, 

Act, to which I have briefly. referred,:that 
thé right, if any, of .the petitioner “is 


exhaysted after the application of the peti- ` 
tionér is entertained by the court, and itis. 
entirely the court's privilege upon the :ap?. 
‘plication .to direct an inquisition, and .the - 
matter thereafter becomes one really: bet- ` 


ween’ the court. and “the alleged lunatic. 
There is no provision in the Indian. Lunacy’ 
Act which. shows that the applicant,as such, 


once the application is entertained. ‘This’ 


being the scheme of the Act, it is clear, - 
in my ‘opinion, that it can hardly be said ; 


that when an ‘application of this nature is 


dismissed; thé order “determines some right, 3 


or liability?” 

Mr. Taraporéwala says that the. onde 
determines’ and affects the rights -of the 
cliènt as to' maintenance, etc.,-and refers to. 
S. 46 of the Act. -I-donot think that a 
contingent right of maintenance which may- 
or may ‘not be declared and dependent on 


‘there being property or. not belonging to the : - 
lunatig, is such a. right as would make the `. 


order in ‘quéstion a-“‘judgment” within the’ 
meaning of the current of decisions as to 


what a “judgment” is under cl.:15: of the’. 


‘Letters Patent: It can hardly:be disputed: 


that.an inquisition under-the Indian Luna-: 


cy Act is primarily in the interest and for 
the benefit of the alleged lunatic and. not 
‘In the interest of any one else. 


the ‘order is a ‘judgment’ because it, 
affects the lunatic and determines his right. 


Jeave the “matters in “statu quo and to leave’ 
- the alleged lunatic‘in the position in which. 


he was’ before the’ ‘inquisition. The-order - 


merely. means that the court on the evidence 
onthe inquisition.-is not satisfied that the 
person alleged"to*-be‘ a ‘lunatic is a lunatic. 
Jn my- opinion; therefore, an order dismis- 
sing -a petition: to adjudge a person to be 


a Tanatic i is “nota “judgment” within the - 


meaning of cl: 15:of the‘Letters Patent. -. 
Thè second ‘objection raised by the Ad- 

vocate General is that the appellant has no: 

right to: appeal from the order in question. 


‘Act is ‘that’ the Tight of the relative of an 
plléged lunatic is ‘exhausted as soon “ag an’ 


inquisition is ordered.. It is conceded that 
no right of appeal‘is given by this statute: 
It is clear on the authorities that a party 
has no right of appeal unless it is conferred- 
by a statute. There is considerable forcë - 
in the contention that the appellant cannot 
maintain the appeal, but in view of the~ 
coticlusion to which I have come, it is not 
necessary to express any definite opinion on, 
the point. 

I- agree, therefore, that the preliminary ` 
objection must be upheld and ‘the appeal - 
dismissed. 

Per Curiam.—No order as to costs of 
the appeal. Costs in the lower Court to-be 


- paid by the alleged lunatic, including : the: 
>: usual doctor’s costs. i 
is entitled:-to take. part in the proceedings : 


UNA O, < Appeal dismissed, oe 


i LAHORE HIGH COURT.:: s 
‘Miscellaneous First Qivil Appeal. No. 1272. 
of 1932. sd a 

April 1933. E ot 

BHIDE, J. f i a roa 

KANSHI RAM AND OTHERS are 
ee - ome : 


f J UGAL KISHORE AND OTTERS 
vot" J RESPONDENTS. ` NIN 
Provincial Insolvency Act |V of 1920, 5: - 24" 


_ Petition for adjudication—Scope of _ enquiry— - 
-. Creditors right, to adduce evidence to show that debts , 


shown are fictitious `- 
Under the Provincial Insolvency ‘Act “though” it: is” 
not necessary to hold; an elaborate. enquiry asto the. 


_ debtor's inability to pay his debts before ‘an: order, . 


of adjudication, the court would not be justified. in. 


` refusing to examine any of the ` witilésses forz; th He 
: creditors. -in support of their allegation: that several o á 
- '~ the debts were fictitious. KB JPS 
The learned Counsel next rcontenda that: ; 


Daa 


Miscellaneous First Appeal from an.order.. 


- of the District Judge, Attock at Cambellpur,: 
| dated the -9th-May,- 1932. 
Ï do not. agree, as the effect of the order is to ` 


- Mr: Hem Raj Mahajan,: for. “Mr. “Gobind « 


, Ram Khanna, for the Appellants. `- 


- Mr. Shatmair Chand, for the Respondenta:,: si 
Judgment.- —In this case which relates: ` 
to an insolveney petition by a- debtor,. thë: 

learned District Judge ‘has accepted. the: 
statement of the debtor as sufficient proof . 
of his inability to pay his debts and has. . 
adjudged him insolvent. > The creditors op- 
posed “the petition alleging that several of. 


, the debts were fictitious and that the. . 


debtor was in a position to his debts. The 
learned District Judge, however, did not al- 


.. low the creditors to produce any evidence 
AS I: have pointed out, the scheme of the. . 


insupport of their allegations. He further 
found that even if the debts alleged to, be 
fictitious be excluded, ‘there was still ẹ ba- 


1983 .. 
lance of Rs, 2,698 due from the petitioner 


and this wasin excess of his assets which - 


were-valued at Rs. 2,536 only. ° : 
It is urged on behalf of the creditors 
who have preferred the present appeal that 
the learned District Judge was not right 
in refusing to take, the evidence of the 
creditors. before adjudication and secondly 


that in any case his judgment is based. 


on ên -erroneous assumption that the peti- 
tioner's debts exceeded his assets. As re- 
gards the latter point, my attention -was 
drawn -to the fact that a sum of over 
Rs. 500 was due to the petitioner and- this 
was not taken into account by the learn- 
ed. +: District -Judge. The learned 
Counsel for the respondent conceded the 
correctness of this contention. It is true 
that it is not necessary to hold an elabo- 
rate: enquiry'as to the debtor's inability 
to pay his ‘debts before an order of ad- 


judication but the learned District Judge - 


was not, in my opinion,. justified in refus- 
ing to examine any of the witnesses for 
the creditors insupport of their allegation 
that several.of the debts were fictitious. 


According to the provisions of s. 24 of the 


Provincial Insolvency Act the creditors 
were entitled to produce evidenceto show 
that the. debtor was in a position to dis- 
charge his liabilities and had therefore 
no right to present the petition and such 
evidence should have been, in niy opinion, 
allowed to be produced. 

I accordingly accept the appeal and set- 


ting asidethe order of the learned District © 


Judge remand the case to him for re-decision 


after taking down the evidence of the crèdi- - 


tors. Costs will follow final decision. 
A. Appeal accepted. 


eaaa 


MADRAS HIGH COURT. 


' . 011929. 
- January 11, 1933. 
_ .., PAKENHAM WALSH, J. 
RAVELLA KRISHNAMURTHY— 
DED PETITIONER 
versus . 
YARLAGADDA PITCHAYYA AND OTAERS 
2 — RESPONDENTS. 
Civil Procedure Code (Act V of 
XLVII, r. 1—Connected cases—Dismissal of one 
suit on arcrunt of ‘firling in another suit aginst 
plaintif—Finding reversed on appeal—Former suit, 
whether revives—Application to revive former suit, 
whether one for review or under s. 151,:Cinil Proce- 
dure Code—Ezpression of-opinion in former suit that 


1908), s. 151, O 


it could. be revived, effect of: ' 


-RRISHNAMURTHY V. PITCHAYYA, 


. Suits revived : 


- had married‘two wives. 


5 
a 
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A person bégueathed his properties to A,.his minor 


son by hisfirst wife. He subsequently made a codicil 
making a bequest of the same to the second wife 
aud her child The codicil was disputed’ by his 


first wife and her sons and registration was refus- - 


ed. The second wife brought a suit under s 77 -of 
the Registration Actto have the codicil registered, 
The Subordinate Judge directed registration of the 
codicil and on this an appeal was taken to the High 


Court Meanwhile A had filed suits on two pro-notes ` 


against the exequtants’ thereof impleading | the 
decision upholding the codicil, A allowed his quits 
to bs dismissed. In the High Court the matter of 
the codicil was settled by compromise in April, 
1928, and the two pro-notes were allotted to A! A 


. second wife and her child as parties. Owing tothe - 


thereupon filed petitions in September, 1928,. under - 


8. 151, Civil Procedure Code, to have the dismigsed 


"Held, (i) that the petitions were really for review ` 


of the previous judgments and were 
time ;since the period requisite . for obr 
taining copies ofthe High Court's judgment and 
decree could not be deducted. [p. 105, col. 2.] 

Tii) assuming thatthe petitions could be treated 
as- falling within-s 151, Civil 


cally to supersede a finding in a contrary sense in 
another suit or as a ground for reviving the latter 
suit. [p 107, col 1.] ' 

Held, further that an 


obiter dictum: in- one suit 


out of. 


Procedure Code, ` 
@ finding in one suit cannot operate so as automati- - 


that ifthe finding in another suit is reversed in .an . 


appeal from that suit, the former suit can be reviv- 
ed, cannot operate to revive the former suit. [p. 105, 
els.1 & 2] 

[Case law discussed. ] 


Civil Revision Petitions unders. 115 of Act V 


of 1903 “and s: 107 of. the Government of 
India Act, praying the High Court to revise 
an order of the Court of the District Munsif 
Gudivada, dated the. 22nd March, 1929; and 
made in C. M. P. No. 1358 of 1928, in O.. S, 


No. 381 of 1923 and C. M. P. No. :1172.0f < 


1928 in O. S. No. 191 of 1923. = . 

- Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Petitioner. ' 

-Judgment.— One Ramaswami Mudali 
He divided with 
his sons by the first wife one of whom was 
a minor. 
share with his father as guardian. Rama- 


ve ag’! : ; ; < swamiMudali t to Masulipatam for treat- 
Civil Revision Petitions Nos. 1389 and 1390 gwom Mudal wont ka MAE Ewen : 


This minor son was given his‘ 


ment and there made a will bequeathing his ‘ 


property to this minor son by his fitst wife. 


- It is then said that seeing that his second 


wife was pregnant he executed a codicil be- 
queathing his property to his second wife 
and-the unborn child. After his death the 
will was presented for ‘registration. The 
codicil was disputed by his first wife and 
her sons and registration was refused.- The 
second. wife brought a suit under s. 77-of 
the Registration Act, to have the codicil 
registered. The Subordinate Judge direct- 
ed registration of the codicil and.on this an 
appeal was taken to the High Court 


< 


. (ALS, N. 415 of 1924). After the death‘ot ' 
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Ramaswami Mudali; his minor son- by his 
first “wife - brought suits on two promissory 

“oniotés. executed by third parties in favour of 
“Ramaswami Mudali. In ‘those suits he 
made his brothers, the second-wife, and the 


“female child who had since been born to - 


The female child was 
the 5th defendant. The debtors pleaded 
*discharge.- The suit to enforce registration 
was disposed of-by the Sub- Judge while 
-these suits: were pending. As a result of 
‘this, since the plaintiff admitted that under 
„the \ judgment of .the- Subordinate Judge 
which supported the codicil he was not en- 
titled“ to the amounts, the suits were dis- 
‘missed. -But the learned Additional Dis- 
trict Munsif when. he came to the matter 
‘of costs: gave, amongst -other reasons for 
:dirécting. each: party to bear his own 
costs,. that as the plaintiff had filed an -ap- 
„peal to the High .Court against the judg- 
„ment of the Additional Subordinate Judge 
‘his tight to recover the said’ amounts on 
‘the’ basis “of the will in his favour would 
‘revive -if-the said. judgment is reversed. 
In. the High Court there was a settlement 
of the matter between the sons of the first 
‘wife including the minor and also the 


- her .also parties. 


“second wife and her minor daughter, the - 
` There ''was : a -decreé in- 


5th. defendant. 
terms:ofthe compromise. It was agreed that 
the codicil’was not. valid.: At the same time 
the terms of the will were departed from and 
a! fresh arrangement made. Under this 
compromise, the debts under the two pro- 
missory notes’.which had been sued upon 
were allotted to the minor son by. the first 
wife who’ had ‘brought.the suits. He there- 
upon: filed petitions under s. 151 ‘of the 
Civil - Procedure Code, to have the suit: re- 


vived. The petitions- were dismissed -and ` 


itis against -these orders that the ee 
revision: petitions: are filed. , 


“The. ‘learned District Mungit. ‘who dis- 
missed the-petitions.was not the same officer 
who passed:the order dismissing the suits. 
He gave as one of his reasons for refusing 
the request that the 5th defendant whois the 
person to benefit under the codicil was not 
a party: to the compromise or ‘the litigation 
in the High Court. ‘That remark is” not 
quite correct. ‘The 5th defendant. was cer- 
tainly not a party to that litigation because 
the .suit was instituted by. the mother. be- 
fore she had born.” But she was a party 
to the .compromise as Tepresented by. a 
guardian. He also treated the’ petitions: 
‘which had been filed in September; ` 1928, 
a the. sede and decree of. the'High 
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Court had been obtained on 10th Abil, 1928, 
as review petitions and held that the time. 
necessary for obtaining copies of the High 
Court’s judgment and decree could not be 
deducted in computing limitation. Hecon- 
sidered.also the main contention ‘which is 
put before me namely that the suits should 
be considered to be still pending, and re- 
pelled it. $ 

-It is necessary to note Habel “the cir- 
cumstances under. which. the suits- were.. 
dismissed’ and the order passeg dismissing. 
them. The following issues were, framed i in. 
the two suits. ‘ 

. O. S. No. 78 of 1924. 

E. Is the plaintiff. entitled to” the suit- 
amount? 

.2. Is the suit maintainable without: ‘pro- 
duction of Succession Certificate? 

3. Is the 4th defendant a necessary party? 

“4. Is the payment of Rs. 500 pleaded by. 
defendant true? ; 

.5. To what relief? 

: In O.S. No. 128 of 1924:— 

‘1, Whether plaintiff.is entitled to sue? ° 

2. Whether the suit.is bad without the Suc- 
cession Certificate ? ` 

3. Whether the 1st defendant i is not liable 
for costs? 

-4. Whether the 
true? 

5. What relief is the plaintiff entitled to? 

The rest of the judgment may be quoted i in 


discharge pleaded 4 < 


ill. 

“Issue No.1 in both the suits —The suit - 
pro-notes were executed in favour of the 
plaintifi’s-deceased father. The “ plaintiff 
seeks to recover the amountsof the suit pro- 
notes as a legatee. of the said amounts 
under the will of his deceased father. It 19 
admitted by both parties that plaintiff is 
not entitled to the suit amounts as under 
the judgment of the Additional Subordinate 
Judge of Masulipatam in O. 8, No, 22 of 
1924 (Ex. 1), a codicil purporting:to have 
been executed by’ plaintiff's deceased father 
and revoking the will in plaintiff's: favour 
has been found to be true and- geñuine and 
as under thesaid codicil, the 5th defendant 
is entitled to the suit amounts. I therefore ` 
find on Issue-No. 1 that the plaintiff is not . 
entitled to recover the suit amounts. - . ae 

‘Issues Nos 2 to 4 in both the. suits —In 
view of my finding on Issue No, 1, these 
issves do not arise for consideration... 

‘Issue No. 5 —In the result -I dismiss the 
plaintiff's suits. As the suits have not been 
dismissed as result of a decision on the 
merits of the case, as plaintiff has filed an 
appeal to the High Court against the judg- 
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ment of the Additional Subor dinate Judge 
of Masulipatam in.O. S. No. 22 of .1924,.and 


as his right to recover the suit amounts on | 


the basis of the will in his favour would 
revive if the said judgment is reversed, 
I think it. fair and proper to direct each 
party to bear his own costs of these suits.” 

. The learned District Munsif is clearly 
right in holding that the suits were not 
pending and in fact he has put the case too 
highly for the petitioner when he says that 
in the portiop of the judgment relating to 
‚costs, it is stated as a matter of course the 
plaintiff may apply for restoring these suits if 
another suit in the Subordinate J udge’s Court 
whith then stood decided against the plaintiff 
was subsequently decided on appeal in plaint- 
iff's favour There is no such permission 
given in the judgment or order as to costs. 


The remark about the revival of plaintiff's 


rights is simply mentioned as one of three 
reasons for directing each party to bear his 
own costs. The other two reasons are stated 
to be that the suits have tot been dismissed 
as a result of a decision on the merits in 
the cases and that the plaintiff had filed 
an appeal to the High Court against the 
judgment of the ‘Additional Subordinate 
Judge. The second reason is of course 
merely a part of the third reason which 
follows it. The statement that the suits 
were not: dismissed as a result of a decision 
on the merits of the case is, I think, a some- 
what loose phrase of which the ‘plaintiff? 
cannot take advantage. It will be secn 
that, for the purposes of the cases at least 
the ' plaintif chose to admit the decision 
against him in O. S. No. 22 of 1924 as bind- 
ing. That decision was not res judicata with 
regard to the suits on the promissory notes 
and it was perfectly open to him to have 
-asked the court to raise and decide in the 
pro-note > suits the important matter as tothe 
genuineness and validity of the codicil. 
The plaintiff having, if only for the pur- 
poses of the cases, admitted’ the correctness 
of that decision, "the court had no option 
but to di8miss the suits and such a dismissal 
was oneon the merits. I think the learned 
District Munsif really meant that the suits 
had been allowed to be dismissed patios 
contest by. the plaintiff, which would hav 

been an equally good reason for the ee 
as to costs. There is no sort of proviso that 
the suits will be revived if the plaintiff 
succeeds inthe appeal in the. High Court. 
The expression of opinion that they will re- 
vive is’ a pure obiter dictum introduced 
solely in considering the matter as to costs. 
Althcugh therefore, the petitions were in 
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form under s. 151- of the Code, ..it is still 
argued before me that that was ‘the cotrect 
section. I agree that they must be taken 
tohave been revision petitions. | As such, 
it is not disputed that, they were- out of 
time since the period requisite for obtain- 
ing copies of the High Court’s judgment 
and decree could not be deducted. I may 
also perhaps note. another obstacle in’ the 
way of allowing revision, a reason which 
has been mentioned in a judgment by 


-Curgenven, J.,in © R. Ps. Nos, 673' and 674. 


of , 1928 ‘quoted in another connection in 
that under the decision of 
the Privy Council in Kotaghiri Venkata- 
subbamma Raov. Vallanki Venkatarama 
Row (1), the new and important matter’ con- 
templated by O. XLVII, r. 1, of the Civil 
Procedure Code must be somethi ng which 
existed at the dete of the decree. The 
learned Judge has there uo doubt, noted a 
case in Maung Kyawv. Ko Aye (2) which he 
says has contrived to reconcile with the Privy 
Council ruling, the grant of review in cir- 
cumstances something like lhe present but 
the learned Judge notes that a contrary 
view has been taken by Kumaraswami 
Sastri, J., in Gannabathula Venkamma v, 
Gannabathula Ranga Rao (3) and since the 
Subordinate Judge with whom he was deal- 
ing in that civil revision petition guided 


-himself by these decisions which were not 


dissented from he was not prepared to 
interfere. Anyhow, it is not disputed before 
iwne onthe question of limitation that the 
petitions must fail regarded as Revision 
Petitions, 

Assuming that the petitions can ba 
regarded as under s. 151 of the Code, the 
following cases have been quoted in favour 
of the petitioner: Rameshwar Dayal v. Gura 
Sahai, 47 Ind. Cas, 137 (4) by the Judicial 
Commissioner, Oudh, Kalyan Singh v. Ram 
Golam Singh. (5), Neki v. Chhajju Ram (6), 
Mohammad Shafi v. Chedu (7) and Bhagwan 
Dayal v, Param Sukh Das (8). The first 
is of no authority inthis court, and the 
facts there were different. It was a suit 


(1) 24M 1; 2 Bom L age he 197; 10M L J 
221:4 © W N 725; 7 Sar. 678(P O 

Q) 103 Ind Cas. 258; 5 R261. 

(3) 70 Ind. Cas. 711; 43} ML J 38:15 1. W592: 
(1922) M WN 308; A "LE R1922 Mad. 227; 31 ML T 
472, 

(4) 47 Ind. Cas, 137; 5 OL J 259. 

(5) 55 Ind Cas. 4; a1 Ld 4R, 

(6) 77 Ind. Cas 869; 4 Lah. 415; A I R924 Lah. 


225. 

(7) 122 Ind. Cas 402; A IR 1930 All 109; Ind, 

Rul. (ean) All 226 : ‘ 
(8) 36 Ind. Cas. £66; WAS; WALI 818, | 
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for‘pre-emption and the plaintiff at the time 
had no share in the property. Consequent- 


ly ‘his suit was dismissed with’ the follow- 


ing order: ` 

“At this moment the plaintiff owns no share and 
‘eannot- therefore sue for preemption. If his appeal 
“is - accepted, he may apply for revival ofthe suitif 
so advised.” 

‘The -Court held this was not a proper 
order to be passed and that the suitshould 


have -been- kept pending but it was not 


prepared to say that it was an illegal order. 


It: had-to construe what -the court meant. 


by ‘the order“and it held that the order: 
reviving the suit was not without jurisdic- 
“As pointed-- 


tion under s, ‘151 of the Code.” 
out- above,’ “there is no order here that 
the suit ‘can: be’ ‘revived.’ Moreover, -it has 


to` be noted that the Allahabad High Court,” 
which ihe Oudh Judicial’ Commissioner had, - 


to follow, has’ taken a more extended view’ 
of the powers: ‘of the’ Court’ ‘under si 
than has been: taken by our - -High Court. 
vide Neelaveni v. 


restoring an ex parte pa ander 0. IX, 
T.. 13, it is- ‘not legitimate: to invoke-the in- 
‘herent powers ‘of the ‘court’ under s, 151, 
The reasoning ‘would: appear ‘to apply with- 
still greater force where the dismissal’ of 
the ‘suit has not- been-ex ‘parté as here. 
Kalyan Singh: v. Ramgolam Singh (5) is a 
very peculiar case, and there was a de- 
finite reservation. ofthe right’ of revival. A 
remark in that‘ case that “it-is the duty of 
thé’ Judge to try the Gase set down for trial 
before him and the failure of the court to 
décide--4-case after submission cannot be 
permitted to defeat the substantive right 
of'thé litigant’ is relied on.’ It has, I con- | 
sider, no “application to the ‘present case, 
For;‘as' pointed out above, once the plaintiff 
chidse™ to, admit for purposes of the cases 
ths- correctness `” of .the judgment of ths 


Subordinate ‘Judge with regard ` to the’ 


codicil, -the -court had - no option , but to: 
dismiss: his suits on the promissory notes. 
Nekiv<Chhajjw Ram (6) is not parallel to 
the present case because the only order 
passed: ‘in the matter had been “No orders 
necessary ” 
“circumstances, the application for leave to 
appéal’ ‘to the. Privy Council was revived. 
Bhagwan “Dayal v. Param Sukh Das (8) is 
a case where a minor had not-been proper- 
ly represented. Muhammad Shafi v. Chedu 
(7) isa very peculiar case and -quite differ- 


- (9) | 53 Ind. -Oas, 847; 43 M 94; 37 ME J 599; 26 M- 


L T 377; 10 LW 606; (1920) MWN 149, 
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; and -quite-clearly under the 
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ent from’ the present, As no! ‘el above, . 
Allahabad interprets s. 151 in a more liberal’ 
way than does Madras. Khajooroonnissa’ 


v. Rowshan Jehan (10) has no application. : 


It related to setting aside‘ compromise on 
the ground of fraud, -and fraud will vitiate. 
the most solemn acts of a court. 

The plaintiff in the present suits could. 
have either (as observed above) taken an 


issue in the suits’on the promissory notês ' 


with ‘regard to the’ codicil, or he could , 
have asked the court to keed thé' swits, 
pending until the appéal in the High Court ` 
was decided; or he could “have Seba. 


against the ’ decrees and asked that. those 4 


appéals:i in the High Court be kept pending,” 


till the appeal with ` regard to the codicil,’ 


was decided., Finally ‘he might have come | 


by, way of revision: He did not take any 
one ofthe first thréé courses and he does. 
not profess’to have taken the fourth. But 
if the petitions are to be regarded as: 
reasons pointed out” 


above, they must fail. There’ can be no 


a 


question that the obiter dictum of thè learn- ` 


ed District Munsif that the’ ‘plaintiffs right ~ 
to recover thesiit amounts on: the basis of’ 
the will in'his favour would revive. if ‘thé ` 
judgment ofthe Subordinate Judge's court © 


right to sue would revive, is incorrect. 


“is reversed, if by this, he meant “that the - 
“The - 


alleged debtors) under the notes were not ° 
parties to the suit before the Subordinate ` 


Judge and the decision in that suit could” 
not possibly operate automatically’ to set 
aside the decrees dismissing ‘the suits 
against them, Authority for ‘this proposi- 
tionis to be ‘found’ in Naganna Naidu- 
Bahadur v. Venkatappayya (11), 
Council case in which Shama Pursad Roy ` 
Chowdry v, Húrra Purshad Roy Chowdry (12) 
is distinguished. In this connection’ 
I would’ refer again to the judgment of’ 
Ourgenven, J., in 0. R. Ps. Nos. 673.and - 
674 of 1928. That wasa stronger case for 
allowing revival than the present; because ` 


the two ‘suits, one of which had been taken 


in appeal and the other not, had been tried‘ 
together by consent of patties, The peti- 
tioner there preferred an appeal to the 
High Court against one decree but! not’ 
against the other and sought to have' the 


. decree inthe suit in which she had not. 
‘epee ed. a by application 


to ‘the 
(10) 2 0 


(11) 76 Ind “Oas. 594; 46 M 895: (1923) M W N 554 
2i A L J 726; Al R1923 B O 167; 33 M L T232; 
45 M L J657; 25 Bom -L R 1290: 18 L W 913; 28 - 
O W N 5€8; 39 OL J 312; 50 IA 301(P O. 

(12) 10 M T A 203; 3w we 11; 2 Suth. PO J. 
103; 19 E R 948. 2 
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trial court: “With respect I adopt the 
language of my learned brother when he 
says- that; 

“the contention involves the general proposition 

that the finding in one suit may operate so as 
automatically tosupersede a finding in a contrary 
sense iñ another suit between the same parties " 
In the present’ case the parties are not 
eventhé same asthe decree is based upon 
that finding so that it is not necessary to 
follow the ordinary course of obtaining a 
reversal of the decree on appeal. He then 
relies on the Privy: Council decision cited 
above to.refute this contention. - It is true 
that in the present casethe plaintiff might 
have been misled by the obiter dictum of the 
Judge ofthe trial Court in giving direc- 
tion as to costs but it also quite possible 
that he was induced not-fo appeal against 
the decrees in the promissory note suits as 
it would be less ‘expensive to try and get 
them revived if he succeeded in. the appeal 
onthe other suit. In any case, itis perfectly 
clear that the court gave him no promise 
that the suits would be, revived and that 
the. remark was made solely as. one reason 
‘justifying the order as regards costs. 

- i may- ‘also add that, in my opinion, the 
learned District Munsif in dismissing this 
application is correct in noting thefact that 
the 5th defendant is not a party to the decree 
passed by the High Court.“ It would. 
fore’ appear that she is ‘still at liberty to 
assert her-own..rights under the codicil as 
“against the debtor- respondents, in-the 
sense that. the compromise decree is not 
executable ` against- her: It is no. doubt 
aigued that any suit by her will be ‘barred 
by Jinitation but. sucha consideration is, I 
think; insufficient to `> remove the objections 
which the “alleged* ‘debtors under the’ pro- 


missory notesraise to the revival of those’ 


suitsonthestrenglh of a decree ‘to which 
the 5th défendant was not a party. 

T consider that the petitions were rightly 
dismissed and that there is no ground for 


interfefence, The revision poe are 
dismissed with .costs --(in C.-R, P. No. 1890 
of 1929). 

Petitions dismissed. 





LAHORE HIGH COURT. 
Civil Revision Petition No. 359 of 1932, 
November 3, 1932. 

BHIDE, J. 
MUL CAHND AND OTHERS—PLAINTIFFS 
- (PETITIONERS | -> 
VETSUS ` 
J IWAN DAS — DEFENDANT— 
RESPONDENT. 
Civil Procedure Code (Act V` `of 


1908), 88. 10, 
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115, 151—Order refusing stay of suit under inherent | 
powers— Revision. 

An order refusing to stay proceedings’ in a suit” 
pending an appeal in another court may be ‘looked ’ 
upon asa case within s 115, Civil Procedure Code, ` 
and revised by the High Court under that section. 
In such a case the question is independent of 
the matters which must necessarily be decided in 
the cours3of the suit. Firm Ishar Das-Dharm 
Chand of Amritsar v. Firm Buta Mal-Durga Das of 
Amritsar (2), Firm Ram Chand-Diwan Chand v. 
Firm Prithvi Chand & Co. (3) and Bagh Singh v. 
Bhagwan Das (4), distinguished, Amrao Singh v. 
Behari Lal (1) and Piroj Shah v. Qarib Shah (5), 
referred to, $ ‘ 


Petition for revision .from an order of the 
Senior Subordinate Judge, Attock, at 
Campbellpur, dated the ond March, 1932, 

-Bhagat Govind Das, for the. Peti: 
tioners. 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondent. t, 

Judgment.—This is a petition for revi-' 
sion of an order of the Senior Subordinate 
Judge, Campbellpur, refusing to stay proi: 
ceedings inasuit. The suit was connected 
with an appeal which is pending “in this ` 
court and its decision could. turn on the 
result of that appeal. One of the points: 
in dispute in the appeal is whether’.the’ 
mortgage in favour of one Karam Chand: 
was “discharged. If it is found that the. 
mortgage was discharged,. as ‘alleged. by. 
the defendant, the suit pending. before tho. 
Senior Subordinate Judge would’ be ‘main-. 
tainable; otherwise it would be liable: to» 
be dismissed. In these circumstances <it- 
seems to be in the interest of both parties - 
that the ‘suit sbould not proceed. until the:. 
decision of the appeal pending . in this . 
court. 2 

The learned Senior’ ‘ gubérdinate- Jadeo. 
however, apparently thought that he had : 
no jurisdiction to stay proceedings: under 
s. 10 of the. Civil Procedure “Code, ‘and, 
thereforé, rejected the plaintiffs’ applica- . 
tion. The learned Counsel for’ the plaint- 
iffs, who: have filed this petition for revision; 
has urged that the learned ` Sénior: ‘Bub: 
ordinate Judge had inherent . jurisdiction 
to stay- the suit although the case was not 
- strictly, covered by the provisions of 5; 
10, Civil Procedure Code. Amrao Singh y. 
Behari Lal (1), was cited as an authority 
in support of the contention. The learned 
Counsel- for the respondent did not seriously 
dispute this point but contended that: the 
order being of an interlocutory character 
no petition “for revision is competent. . 

The learned Counsel for the respondent- 
has referred to -Firm Ishar Das-Dharm 


(1) 131 Ind. -Cas 97; AIR 1930 Lah. „527; Ind 
Rul. (1931) Lah, 369, 
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Chand of. Ammisar v. Firm Buta- Mal- 


` Durga Das of Amritsar (2), Firm Ram. 


. Chand-Diwan Chand v. Firm Prithvi Chand 
: «& Co. (3). Bagh Singh v. Bhagwan Das (4), 
“and certain other authorities in support of 
his contention: that the order which is 
sought to be challenged being interlocutory, 
no revision lies. All these authorities refer 
to the question of stay under s. 10 of the 
Civil Procedure Code. There appears to 
be a conflict of authorities on that question 
“ but éven apart from this, I think it is possible 
to distinguish .the present case. Under 
s, 10 of the Civil Procedure Code, the 
court is bound to stay proceedings in a 
suit if certain conditions are fulfilled. The 
court, has, therefore, to decide that ques- 
tion in the course of the suit and the order 
may, in this’ sense, be perhaps considered 
to be an ‘interlocutory’ order .in the course 
of the suit. In the present instance, how- 
ever, there is no such obligation. The 
matter is really for the exercise of discre- 
tion, the question . being’ whether in view 
of thie pendency: of the connected appeal 
“in the High Court, the present suit should 
be allowed to proceed until the decision 
of that appeal. The question is thus 
independent of the matters which must 
necessarily be decided in the course of the 
suit, The .word ‘case’ has not been defined 
anywhere in the Code. In Piroj Shah v, 
Qarib Shah (5), where an ex parte decree has 
been. set, aside, the proceedings were held 
to ‘constitute .& ‘case’ for the purposes of 
s,115, Civil Procedure Code. On similar 
| grounds the proceedings relating to the 
question ‘of stay may, I think, in the 
circumstances of the petition be looked 
upon asa ‘case’ within the meaning of s. 
115, Civil Procedure Code. 

As I have stated above, the learned 
Counsel for the respondent did not seriously 
dispute the fact that the learned Sub- 
ordinate Judge had inherent jurisdiction 
tofstay. the suit. He was also unable to 
urge’ that his client would, in any way, 
‘be prejudiced, In fact, as I. have said 
above, it seems to be ’ obviously in -the 
interests of both parties that proceedings 
should be stayed in, the circumstances of 
the case. 

, I accordingly accept the petition: for 
revision and direct that the proceedings in 


the case be stayed pending decision of the 
Ht Ind. Cas. 870; ATR 1922 Lah. 24; 4 Lah. L 
J 425; ` 
- (3;73 Ind. Oas. 247; AI R 1923 Lah. 615. 
(4) 75 Ind. Cas. 101: A IR 1924 Lah. 567. 
| (5). 95 Ind. Cas. 124; 7 Lah. 161; 8 Lah. L J 267; 
TA IR 4926 Lah. 379; PLR 32. 
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connected appealin the High Court, “No 
order as to costs. ` 
A. Petition accepted. 


_ ALLAHABAD HIGH COURT. 
First Civil Appeal No. 208 of 1929, 
November 7, 1932. - 4 
TaBAH AHMAD, and BasPat, JJ. 
INDARJIT SINGH— DEFENDANT) = 
: APPELLANT ` 
Versus | 
JADDU 4ND oTHERS—PLAINTIFFs— 
RESPONDENTS. 

Hindu Law—Alienation by widow—Consent of 
nearest reversioner— Presumption of legal necessity— 
Rebuttal of presumption—Suit by remote reversioners 
to declare alienation not binding on them--Nature of 
decree to be passed. 

Where an alienation is made by a Hindu widow 
with the consent of the nearest  reversioner, his con- 
sent to the alienation aflords presumptive "proof of 
the fact that the alienation was justified by legal 
necessity and the burden initially does notlie on 
the transferee to show thatthe alienation -was for 
legal necessity. - But the consent of the nearest re- 
versioner to the alienation is, however, not conclu- 
sive proof of the ‘existence of -legal necessity.. lt 
merely, raises a presumption of thé existence of such 
necessity and the presumption is a rebuttable ona. 
The only presumption in such cases. is that the 
alienation itself was justified by legal. necessity and 
once that presumption is rebutted, there is no pre: 
sumption that all or apy of the items of consjdera- 
tion for the alienation were ` for justifiable - pur- 


poses [p 111. cols. 1 & 2.] 
. In a suit by the remote reversioners for - a dea- 
laration that the sale-deed executed by the widow 


and the nearest reversioner is not binding on, them, 
if anyamount of the sale consideration ` is found to` 
Le for legal necessity, the plaintiffs ~ must, as a 
condition precedent to the declaratory decree prayed 
for, re-pay that amount to the vendee when they 
become entitled tothe possession of the property 
after the death of the widow and the nearest Tevey- 
sioner. [p. 132, col. 1. 

[Case law discussed, 


_ First Appeal from the decision . of the 
Subordinate Judge,. Gorakhpur, dated the 
3ist January, 1929. 


Mr. Haribans Sahat, for the pdha; 

Mr. L. M. Roy, for the Respondents. 

Judgment.—This is a defendant's 
appeal and arises out of a suit brought 
by the plaintiff-respondents for a dcclara- 
tion that the sale-deed, dated the 4th 
May, 1928, executed by Musammat Phulesra 
and Dhanai Sahu in favour of the defend- 
ant-appellant is not binding on the plaint- 
iffs and other reversioners of Ram Subhag, 
deceased, after the, death of -Muüsammat 
Phulesra. : 

Ram Subhsag was annie the last 
male holder’ ‘of the property -covered by 
the sale-deed. Musammat Phulesra. is the 
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widow óf Ram Subhag. The. relationship of Dhanai and of the 
Subhag will appear from the following pedigree: 


109 
plaintiffs with Ram 


SAMODH SAHU 
| 





| | | 
a ie T.ka Prag es É 
Ram Subhag | i | | : | 
Thakur Gaya Dubri Dhanai: defend- ` 
_Musammat Phulesra l | - a reri N s m 
wife of defer cant | Jaddu, plaintif - | YEO 
Na. 2. i : X 
l | 
e | k : . 
. Khem Karan . . Sheo Saran, Raj Kumar, . 
| | plaintiff No. 3. plaintiff No.4; 
Bhola _ Parmeshar’ ‘Ram Kishan, 


plaintiff No 2. ki 





shed Shankar ae 





| | 
Ram Nath _Baij Nath 


: “The pedigree was admitted by the par- 
ties and a reference to the pedigree shows 
that Dhanai was the nearest -reversioner 
‘of. Ram Subhag on the -date of the ex- 
ecution of the sale-deed and that the 
plaintiffs were remote reversioners. ' 
: The sale-deed was with respect to a 
four annasshare in village Dharampur and 
the consideration for the same wasa sum 
of Rs. 4,656. Out of the sale consideration, 
a sum of Rs. 2;778- was paid in cash: by 
the vendee, the defendant-appellant, | to 
Dhanai and Phiilesra, the.vendors,. before 
“the Sub-Registrar, and the balance of the 
sum of Rs. 1,878 „was left with the 
"vendee for-the liquidation.or for the -pay- 
ment ‘ofthe following debts :— sachs a 
(1) On account of a usufructuary Rs, 
- - mortgage, dated the 20th April, ~ 
1922, - executed by Musammat 
Phulesra in favour of: the 
-  yendeè, -Indarjit Singh ne 
(2) For a pro-note, dated the 29th. 
July, 1926, alleged : to have . 
been executed by Musammat 
Phulesra in favour of the de- 
; fendant-appellant g hee 
(8) On account of a mortgage 
-- deed, dated the 23rd June, 1926, 
. executed by . Musammat 
- - Phulesra in favour of Jang 
~ - Bahadur aes 
-(4) On account of. two pro-notes, 
- dated the 12th October, 1927, 
and 30th March, 1928, executed 
‘by Musemmat Phulesra and 
Dhanai in favour of Bindeshri 


899 


toy 


‘600 » 


‘Prasad be 


Total 


845. 


. 1,878 - 
-m 


Bishu Nath Sins netic ; 

It is common ground that Ram Subha& 
died as aseparated Hindu about 24 years 
prior to the sale-deed in dispute, dnd 
‘that after his death Musammat Phulesra 
entered into'possession of ihe ‘properties 
left by him as a Hindu widow, The 
plaintiffs’ case was that the sale deed was 
without consideration and without legal 
“necessily, and that Dhanai, the nearest 
reversioner was in collusion with vendee: 
the defendant-appellant, and he joined in 
the execution of the sale-deed simply at . 
the instance of defendant appellant. The 
plaintiffs further alleged that the reál value 
of the property sold was Rs. 10,000. On 
these allegations, the plaintiffs maintained 
that the sale-deed was not. binding on 
them. i a 

The defendant-appellant resisted the suit 
on the ground that the plaintiffs being 
remote reversioners had no cause of action 
for the suit and that the sale-deed dated 
the 4th May, 1928, was supported by con- 
sideration and. f 

“was executed for valid and legal: necessities’ of 
paying up antecedent debts which. were taken 


from time to time for meeting valid!necessities. 
; 8.8 
for the marriage of a daughter.” ~ nd 


‘He emphasised that the fact that Dhanai 
the nearest reversioner of Ram Subhag had 
joined in the execution of the sale deed 
gave rise to presumption that the sale 
was justified .by legal necessity. He 
‘denied the allegation of the plaintiffs that 
‘the value of the property in. suit. was 
Rs. 10,000, and asserted that the property 
was not worth more than Rs.’ 4656 .the 
consideration for which it was sold. ° 
“The trial Court overruled’ “the pleas 
urged in defence... It. held that as Dhanai, - 


“dé - 
who was the nearest reversioner, had; by 
joining in the execution of the sale-deed, 
precluded himself by his own act from 
suing, the plaintiffs, who -were ihe remote 
reversioners, wére entitled to maintain the 
sult. It further found that the sale deed 
was without consideration and “certainly 
there was no legal necessity.” On these 
findings it decreed the plaintifis’ suit in 
terms of the reliefs prayed for in the 
plaint. 

The vendee has cote up in appeal to 
this court’and it is argued on: his behalf 
that Dhanai, the next- presumptive rever- 
sioner, having joined in the execution of 
the sale-deed and the sale having been 
made with his knowledge and consent, 
there is a strong presumption that the 
sale was for legal necessity and for pur- 
poses justified -by law, and that the bur- 
den of proving want of legal necessity 
lay heavily upon the plaintiffs which bur- 
den they failed to discharge. It is further 
argued that the finding of the court below 
that the sale was without consideration 
is not sustainable before proceeding to 
deal: with-the question whether the plaint- 
iffs have. sueceeded in proving that thé 
sale itself was not justified by legal 
necessity, We propose to consider the cor- 
rectness: or otherwise of the finding of 
the court below that the sale-deed, was 
without consideration. Ifthat finding stands, 
it is manifest: that it would be unneces- 
sary. to deal with the question of legal 
necessity. urged by the learned Counsel for 
the defendant-appellant. | l 

It appears from the registration endorse- 
‘ment that the sum df Rs. -2,778 was paid 
in cash to the vendors by the vendee 
before the Sub-Registrar. Dip Narain, the 
scribe of the deed, was called as a witness 
by ithe defendant-appellant and he stated 
that. the amount of Rs. 2,778 was paid 
sin cash to’ the vendors. This evidence 
remains entirely unrebutted, and in view 
' of this evidence and the registration endorse- 
ment it must be “held that the sum of 
Rs.-2,778 was paid by the vendee to the 
vendors. i 

The mortgage-deed, dated the . 20th 
April, 1922, with respect to which 
.a sum of Rs. 899 was left with the vendee 
isa registered document and is printed 
at -page 15 ofthe record, Nand Kumar 
Lal, one of the attesting witnesses of the 
deed, , was. produced. by the defendant- 
appellant’and he proved the due execution 
of the mortgage-deed and the payment of 
Re, 184 by the vendee to Musammat Phulesra 
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-before the execution of 


‘been proved. 


14410 
at the time of the | execution’ of’ the 
said deed. The witness further proved that 
Rs.115 was paid to Musammat Phulesra 
that deed. The 
execution of -this mortgage-deed or ` the 
passing of consideration with respect to ` 
the same was not denied by the plaintiff- 
respondents. 

The pro-note dated the 29th July, 1926, 
with respect to which the vendée was‘ cre- 


dited witha sum of Rs..34 was not pro- | 


duced in the case. The vendee himself ' 
did not step in the witness-box and there 
in no evidence produced as regards 
‘the 
passing of consideration under ` the 
same. Thus,out of the sale consideration, 
a sum of Rs.34 must be held not to have 
The mortgage-deed, dated the 23rd June, 
1926, in favour of Jang Bahadur Lal is 
a registered document and is printed .at 
page 19 ofthe record. The document is 
for a.sum of Rs. 400. The mortgage-. 
deed is proved by the statement of Indra 
Deo, one of the, attesting witnesses. His 
evidence. is printed at page 9 of the record. 


He stated that Rs. 400 was advanced. to ' 


Musammat Phulesra by , Jang , Bahadur 
Lal under the- mortgage, and that Musam- 
mat Phulesra put her thumb impression in 
his presence. He stated that out: of Rs. 400, 
Rs. 92 was paid beforehand and Rs. 170 was ` 
to be paid to Golabi Marwari, and that. 


the balance of the mortgage-money- .was - 


taken by Musammat .Phulesra in his pre- 
sence. The defendant's case was that he had 
paid. a sum of Rs. 600, that. was left with 
him for the discharge’of Jang Bahadur 
Lal's mortgage to Jang Bahadur Lal and 
in support ofthis allegation, he relied on 
the endorsement of payment signed by 
Jang Bahadur Lal on the back of the 
mortgage-deed to be found at page 21 
of the record, and ona registered receipt 
dated the 5th May, 1923, executed by 
Jang Bahadur Lal in favour of the de- 
fendans-appellants. This receipt was scribed 
by Dip Narain and he proved the execution 


` of the same andthe payment of Rs. 600 to 


Jang Bahadur Lal by the defendant. The 
evidence noted above was morethan sufi- 
cient to prove thatthe defendant-appel- 
lant paid a sum of Rs.600to Jang Baha- 
dur Lal out of the consideration. of the 
sale-deed in dispute, 

Lastly, a sum of Rs. 


execution of that “promote or the | 


345 was-left. with - _- 
the defendant-appellant for payment to one. - 
-Bindesri Sahu on. account of two pro-notes; ` 
dated the 12th October, 1927 and 30th March, . 


“made by a Hindu 


1533, R 


1928, exeĉuted by, Musammat Phulesra-and . 


Dhanai Sahu. The pro-note of theyear 1927 
is printed at page 23. of the record. The 
pro-note dated the 30th March,, 1928, was 
not producedin the case. Bindesri, how- 
ever, was called .as a witness by the plaintiff 
and he stated tLat he advanced Rs. 200 
and Rs. 145 under pro-noles and receipts 
to Musammat Phulesra and Dhanai and that 
a sum of Rs 345 was paid by the de- 
fendant-appellant to him under a receipt 
dated 5th May, 1928. The receipt is print- 
ed at page 33 of the record. This receipt 
was also.scribed by Dip Narain and was 
duly registered and the sum of Rs. 345 
‘was paid to Bindesri Sahu before the 
Bub-Registrar, | ii 5 
The plaintiff-respondent gave evidence 
in the case but he did not deny the fact 
that the sale-deed assailed by him wassup- 
ported by consideration. He did not allege 
that any of the previous transactions of 
‘Joan. that are recited iin the sale-deed were 
mot genuine transactions and were not sup- 
‘ported by. consideraticn. It is clear, there- 
‘fore,-that the evidence: as regards the pes- 
‘sing of consideration wasall one, way and 
entirely in favour ofthe defendant-appel- 
‘lant, and as such we are not prepared .to 
agree with the finding of the court below 
that no consideration passed under the sale- 
deed. “The pro-note with respect to which 
Rs. 34 was left with the vehdee was rot 
‘proved, but the balance of the sale con- 
sideration was proved. In shortthe pay- 
:ment of Rs. 4,622 by. the vendee tothe 
‘vendors or their creditors was proved and 
‘to that -extent the sale was suppoftted by 
-consideration. ; n 
- -The next. question that arises for con- 
sideration is whether-the sale is binding 
‘onthe plaintiffs. When an alienation 
-made by a Hindu widowora Hindu father 
‘or manager ofa joint Hindu family is 


‘assailed by the person entitled to challenge , 


‘the same, the. question that -arises for con- 


‘sideration is ‘whether the alienation itself 


-was one “justified for - legal necessity, and 
the fact that the transferee is unable to 
prove that a small portion of the considera- 
tion was applied for purposes of legal 
necessity, is: no. ground for selting. aside 
the alienation: vide Shri Krishna Das v. 
Nathu Ram (1). In the case of transfer 
widow in posses- 
sion ofher husband’s estate this burden-can 

(1) 100 Ind Oas. 130; 25A LJ 80;A I R1927 
P 037; (1927)M WN 89: 38ML T 48;4O0WN 
184; 8 P. L T210; 31 OWN 462; 5t I A 79;49 A 
Pd). Bom, L R 825,450 L J 386; 52 MLJ 720 
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„for 


_or by. proving that- the 


hii: 
be discharged by the transferee- either by 
“proving that there was pressing necessity 
the transfer or such necessity 
as- is recognized as, lawful by . Hindu Law, 
alienation was 
made by the widow withthe consent of the 


-whole body of persons constituting the next 


-Teversioners. But an exception of this rule 


‘is furnished by cases:in which the aliena- - 


‘tion is made bythe widow not with the 
-concurrence of the entire body of reversion- 
ers but with the consent of only the 
nearest reversioner. In such cases ‘the 
consent of. the nearest reversioner to the 
-alienation affords presumptive proof of the 
fact that the alienation itself was justified 
by legal necessity, and, therefore, the 
.burden initially does not lie on the 
-transferee to showthat alienation was for 
legal necessity vide Rangasami : Goundan 
Yi. Nachiappa Goundan . (2). The consent 
.of the nearest reversioner to the alienation 
is however, not conclusive proof of the 
existence of legal necessity. It. merely 
raises a presumption.of the existence of 
such necessity and: the presumption is a 
rebuttable one: vide Muhammad Said 
Khan v. Kunwar Darshan Singh (3). 


As.the sale assailed by the plaintiff in"... 
made jointly by. | 


-the present case was 
Musammat Phulesra and Dhanai Sahu, the 
‘nearest reversioner, the defendant-appel- 
Jant started with a presumption in his 
-favour that the sale itself was justified by 
-legal necessity and the burden of _proving 
.the contrary lay on the plaintiff-respondents, 
It is to be noted,-however, that; the - only 


., presumption in such casesiis that the alienas 


-tion itself was justified by legal necessity 
‘and once that presumption. is rebutted, 
there is no presumption that all or any. of 


-the items of consideration for the alienation - 


.were for justifiable purposes. . fo 
The question, therefore, arises: has that 
.presumption that the sale was justified by 
-legal necessity been displaced by thé evi- 
‘dence and inthe circumstances of the pre- 
-sent case? r 
A perusal of the.sale-deed. leads: to the 
conclusion that the immediate cause for the 
“sale ‘of the property, was the. supposed 


‘necessity to raise the. sum of Rs.-2,778 in 


.cash.t . The; other items.mentioned in the 
:Sale-deed „were previous debts. 
trom para. 8 of the written statement and 
ithe statement that was made by the vendee 
> (2) 50 Ind. Oas. 498; 42 M 523; 36 M LJ,493; 17 
AL J 536; 290 LJ 539; 21 Bom. L R 640; 23 O 
“WN 777; (1919) MW N 262; 25 M UTS: 10L W 
105;46 TA 72;1U P LR (PO) 66(P `0h- +, 


It appears - 


e 


ae a E iy 


wee D 
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‘ander O. Xir. 1, Civil Procedure Code that 
` the sum of Rs. 2778: wes raised: for the pur: _ 
. pose “of mesting the? expéngés of the mars 
riage of Musammat Phulesra’s daughter. 
The plaintiffs’. case was that Ram Subhag 

died .issueless and that after- his death 
Musammat ‘Phulesra married Rameshwar 
. Tali, and that two daughters -were born to 
her asa result of this union. The defen- 
dant-appellant did not deny that Musammat 
‘Philesra’ married Rameshwar Tali in 
Sagai form after the death of Ram Subhag 
and stated that he could not say whether 
‘the “daughter was born to’ Ram Subhag or 
’ to-anyone else.” Indeed the plaintiffs’ evi- 
dence on ihe point remained entirely 


g “unrebutted. The defendant-appellant did 


not examine himself -as a witness.in the 
“case, and none of his witnesses contra- 
dicted. the plaintiffs’ statement on this 
‘point.’ On the contrary, Bachoo Pattak, 
-defendant’s witness admitted that M usammat 
Phulesra had her Sagai, with. Rameshwar 
Tali, _Indradeo another witness of the 
defendant, admitted that Musammat 
.Phulesra has got two daughters and they 
are minors and unmarried. It is common 
ground that Ram Subhag died .24 years 
hefore tbe suit, It -follows that the minor 
ic "ers of Musammat Phulesra could not 
tae daughters of Ram Subhag. It ‘is 






I manifest, therefore, that expenses of the 


“marriage of those daughters could not 
constitute legal. necessity justifying an 
alienation of Ram Subhag’s property. 
‘Therefore, the conclusión is irresistible that 
on the 4th May; 1928, the date of the execu- 
-tion of the sale-deed, ‘there was no pressing 
necessity for the sale of Ram Subhags’ pro- 
periy..? Thus the presumption with which 
. the defendant-appellant started, because of 


Dhanai having joined with the widow in- 


the execution of the sale-deed,was displaced, 
The position, therefore, is that the sale 
itself was not justified by legal necessity, 
-and was not binding on the plaintiffs-res- 
-pondents and the plaintiffs were entitled to 
the declaration that the sale was .not bind- 
ing on them and on the other reversioners 
.exce,¢ Dhanai. 

The question, however, remains . whether 
. that declaration ought to be granted tothe 
plaintiffs unconditionally. If any. amount 
.out of the sale consideration is found to be 
for legal-necessity, the plaintiffs must, as a 
condition precedent tothe declaratory decree 
prayed for, repay that amount to the 
, vendée when they became entitled to the 
possession of the property after the death 
“ofthé widow and Dhanai. It is manifest 
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‘constituting 


burden of proving the validity of the items 
the sale consideration lay on 
the vendee, the defendant-appellant. We 
have already held that the sum of Rs: 2,778 
was -not for legal necessity. The other 
debts that were sought to. be liquidated by 
the execution of the sale-deed in dispute 


and which are mentioned in the said deed . 


were debts incurred by Musammat Phule- 
sra aloneon in conjunction with Dhanai. 


‘Neither of these debts were eincurred by `` 


Ram Subhag,. the last male holder. There 


1444-6 ` 
„from the observations made above that the 5 


-is no evidence on the record to; show that ` * 


the income of the property left by Ram 


Subhag was not sufficient forthe justifiable ` 
needs and forthe maintenance of Musammat: 

in the mortgége*. - 
deed that the amounts advanced by the. . 
required, for ` 


Phulesra. The recital 
‘respective mortgagees . were 
payment of Government Revenue or. for 
the purchase of bullocks was no evidence 
against the plaintiffs-respondents. Neither 
-Musammat Phulesra nor Dhanai nor the 
-defendants appellants gave evidence in the 
case. 
prove that any ‘of the items constituting the 


In short; there was no evidence to- 


ch, tee 


~ 


-sale consideration were for legal necessity. - 


The plaintiffs were; therefore, entitled to the 
unconditional decree granted, to them by 
-the court below. 

The decree of the lower Appellate Court, 
however, requires modification in one res- 
-pect. The lower Appellate Court. has 


-decreed that the sale-deed isnot binding on : 
the plaintiff and’ other reyersionersof Ram. - 


Subhag, deceased. Dhanaiis undoubtedly 
bound by the sale. 


He joined in the execu- - 


tion of the sale-deed and received a portion - 


-of the consideration of .the same. 


of the sale deed. The decree of the lower 


He; there-, 
fore, is.estopped from assailing the validity , 


-Appellate Court will, therefore, be modified 


‘by the addition ` of the. words 


sioners of Ram Subhag, deceased’. 
respects, the appeal fails and is s ‘dismissed 
with costs. i ae Cog 


Needs” Decree modified. 


“except. : 
Dhanai Sahu” in line 9, page’ 14-of the ` 
printed record after the words ` other reyer- ` 
In other ° 


r 


we 
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4 DEFENDANT ~ APPLICANT 
ao = versus 
Firm MADHURI DAS NARAIN DAS 
_| — PLAINTIFE— OPPOSITE Parry. . 
Ruilways Act (IX of 1890), s. 72—Risk Note B— 
Discrepancy in number between Railway receipt and 
consignment—Right of consignee to demand open 
delivery —-Failure to give—Right to damages—Miscon- 
duct, meaning Bf. : 
Risk note B protects the Railway Administration 
against claim for damages arising out of ‘‘loss. or 
destruction or deterioration or by damages to the 
goods,and cannot be applicable toa case where the 
claimant is damnified, not by loss, destruction or 
deterioration of the goods themselves but by some 
act of the Railway Administration or its “employees 
not affecting the condition -of the consignment or 
the goods consigned, for instance when wrong num-. 
“berg are given in the Railway receipt, ` o 
Wherea Railway receipt showed that the number 
“of the consignment was No. 23 but on going to take 
‘delivery, the Railway authorities tendered a-consign- 
ment bearing No, ¥3,and though the consignee was 
prepared to take and claimed open ‘delivery, such 


“ delivery was not given until after tbe expiry of 11 


days during which period the . price of the goods 
went down : i 5 
Held, (i) in these circumstances. the plaintiff was 
withia bisrights in insisting of the consignment 
bearing the same number as. given-in the receipt 
“being delivered to him or in the alternative on per- 
mission being given to him to examine the contents 
before taking delivery of the goods sq as to give a dis- 
.charge to the Railway Administration; [p. 115, col. 3.] 
(ii) that there was unreasonable delay in delivery 
and the consignee was entitled to recover damages. 
ibid : 
: A stata in the preparation of the Railway receipt 
_which throws doubt on the identity of the consign- 
ment to which it relates isa misconduct [p 115, col. 2.] 


Civil Revision Application against the 
decree, of the Judge of Small Cause Court, 
Allahabad dated 24th November, 1932. 

Mr. L. Zutshi , for ihe Applicant. 

Mr. Damodar Das, for ihe Opposite Party. 

Judgment.—This is an application in 


revision by the Secretary of State for India - 


in Council against a-decree passed by the 


„Judge of the Small Cause Court at. Allaha- 


bad in a suit brought by the plaintiff op- 
posite-party for damages arising out of 
late delivery of a consignment sent by 
.G-/I. P. Railway from Lalitpur to Naini. 


. The consignment was under Risk Note B, ` 


_which implies that in considération of pay- 
ment of a lower freight, the railway com- 
pany is relieved of its responsibilities as bai- 
lee to a Certain extent. The circumstances 

“leading tọ the institution of the suit which 
has given riseto. this application in revision 
ere briefly as follows :— - i 
_ Whe consigament-in question arrived at 
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its’ dèstinabion, Naini, 
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2 


on the 19th August, 
_1931.. The name -of the consignee entered, 


_in the Railway Zeceipt was that of? the 
Nuamar ULLAH, J... < “vei "firm Madhuri Das Narain:-Das, the plaint- 


SECRETARY or STATE ror INDIA— ‘iff opposite party. ‘The Railway receipt. 4 


described, ihe relative. consignment: as 
No.28, which‘ implied that the consignment 
‘also bore the same number, so that atthe 


time ofdelivery.the consignee could assure” . 


‘himself as regards the identity of the‘con- 
signment which he had'to take delivery of, 
As already stated, the. consignment. was 
under Risk Note B. Another consignment 
_addressed to the plaintiff opposite .party had 
_arrived two days ‘earlier, 7, e., on the 17th 
August, 1931. Through some misunderstand- 


ing, the nature of which it is not necessary. to. 


mention, he paid not. only the freight due 


in respect of that consignment -but- also the: 


‘freight payable in respect of the. consign- 


ment-in question. The plaintiff..opposite © 


‘party arranged for delivery being taken 


“on the 19th- August, 1931. . The person de- > 


‘puted by. him: for that purpose přoceeded 
“to the railway station and demanded- de- 
‘livery of the consignment. The.consign-: 
ment consisted of a number of.canisters of 
. ghee. ‘The ‘Railway: Official showed his 
readiness to hand over a number of canis- 
ters said to ‘be those mentioned in receipt 
presented by, the plaintiff's man; “but the 
latter discovered that the canisters. bore 
No. 93 and not 23, as, mentioned in the 
Railway. receipt. He entertained .some 
doubt regarding the identity of the consign- 


_ment. ‘Accordingly he requested that “open ` 


delivery” be made. In other words, he de- 


sired that the contents of the canisters bë 


examined by him in the presence of the 


Railway Official giving him delivery of the ` 


same.- The canisters would have to be open- 
` ed for the purpose of examination. The 
Railway Official noted this request for 
. transmission to the higher authorities as he 
could not allow the canisters to be opened 
on his own responsibility before delivery 
was taken. On the 25th August, 1931, the 
plaintiff sent a letter to the Divisional 
"Traffic Manager, G. I. P. Railway, Jubbul- 
pore, complaining that a great delay had 
_occurred in the delivery of goods. The 
circumstances in which open delivery was 
insisted upon, were mentioned in detail, 
The letter also contained a warning that 


_the prices of ghee had gone down and were 


_ going down still further and that the 
_ railway company wouldbe responsible for 

any loss occasioned by the delay. It was 
-not delivered tillthe lst- September, 193], 


- when an Inspector came to, Naini and al- 


< 
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< lowed ‘the plaintiff's-man-to open the canis- the GovernorsGeneralin Council.* It is also 


- Between Ihe.. 19th “August, 


. terg io satisfy. himself regàrding the con- 


tenis 
goods laken on~ behalf of the plaintiff. 
1931, and ihe 
25th-August, 19318. the price of ghee went 
down. considerably, the difference amounting 
to, Rs. 150-7;-which is claimed by the 


` plaintiff together with interest amounting 


to Rs; 16. tht 
- The only’ ground ‘on which the plaintiff's 
claim,*as stated in the plaint, is based 


“is that:delivery should have been made on 


the 19th August, 193], andthat unwarrant- 


¿ed delay which resulted in lossto the plaint- 


“if was attributable tothe railway staff. It was 
‘pleaded im defence that the plaintiff was 


not justified in refusing to take delivery 


“ on the-19th August, 1931, except after exa- 


. „mining the contents of the canisters, 


. It wés admitted cn’ behalf of the de- 


-fendant that No. 23, entered in the Railway 


receipts*was the result of a mistake and 
that the correct number which -the consign- 


‘gnent-bore, viz., No. 93, should have been 


‘noted in the receipt. 


. on the part of Railway Officials. 


The lower Court held that the Railway 
Administration was responsible for the loss 
occasioned to the ‘plaintiff in consequence 
of late delivery, inasmuch as the mistake 
in. the receipt as regards the number of 
the consignment amounted to a misconduct 
On this 


n~ finding the suit has been decreed. 


It aas been argued before me by the learn- 


zed Advocate for the applicant that the 


consignment being under Risk Note B, the 


‘s Railway Administration could not be held 


responsible for any lcss which might have 
resulted to the plaintiff. Reference -has beon 


made to s. 72 ofthe Railways Act, which 
_” provides thatthe responsibility of a Railway 


Administration for the loss, destruction or 
deterioration of goods delivered to the ad- 


ministration to be cerried by railway shall, 


subject to the other provisicns of this Act, 


"+ be that ofa bailee under ss. 151, 152 and 


‘161 of the Indian Contract Act of 1872. Sub- 
. pection (2) of the same section provides that 


an agreement purporting io limit that res- 


-ponsibility shall, in so far as it purports to 


.affect such limitation, be void, unless itis 


„in wriling signed by or on behalf of the 


person consigning or delivering to the Rail- - 


- way Administration the goods and is other- 
“wise in a form approved by the Governor- 


: General in Council. 
the Risk Note B, employed in this case, is: 
“in. accordance: with the - form approved: by 


It is not disputed that 


This was:.done. and delivery ofthe © 


¿not disputed thet the general liability of 
‘the Railway Administraticn, refered to in 
_the-earlier part of s. 72, is subject to the li- 


~ mitations imposed by the Risk Note B. The 


note contains the following clauses :— 


“We the undersigned, do, in consideration of such 
lower charge “agree and undertake to hold the said 
Railway Administration harmless and free from all 
responsibility for any loss, destruction or.deteriora- 
tion of or damage to the said consignment from 
any cause whatever except upon proef that such loss, 
destruction, deterioraticn or damage arose from the 
misconduct of the Railway Administration's servants.” 


Then follow certain provisos, which it is not 
necessary to mention for the purpose of this 
case. Itis argued thatthe loss complained 
of by the plaintiff is covered by 
the indemnity. clause quoted above. I 
do nct think this contention is sound. 
The clause in question protects the Rail- 
way Administration against claim for da- 
mages arising out of loss or destruction 
or deterioration or by damage to the goods, 
and cannot be applicable to a case where 
the claimant is damnified, not by loss, 
destruction cr deterioration of the goods 
themselves but by some act of the Railway 
Administration or its employees not affect- 
ing the condition of the consigment or 
the goods consigned. Obviously the Note 
is intended to protect Railway Administra- 
tions where goods in whole or in part are’ 
lost or destroyed or spoiled otherwise than 
through misconduct of the Railway Ad- 
ministration or its employees. The plain- 
tiffs case has no reference whatever to 
anything having happened to the goods 
themselves which arrived safely at their 
destination. The plaintiff was entitled to 
take delivery, ofthe goods on the 19th 
August, 1931, when he presented the Rail- 
way receipt. He was also entitled to take 
delivery of the consignment according to 
the description thereof given in the Railway 
receipt. The Railway Officials, ‘however, 
offered todeliver goods bearing a different 
number. The plaintiff had reason to doubt 
the identity of the canisters which he was 
-asked to take delivery of. The Railway. re-, 
ceipt in his possession entitled him to 
insist on delivery of a consignment bear- 
ing No. 23. It does not appear to have 
been so represented, but it was clearly 
implied in the action of the railway 
employees, who offered the canisters bear- 
-ing -No. 93, thatthe number entered in 
the Railway receipt was wrong and that 
the correct number which should have been 
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entered in it was No.93. The plaintiff was 
Justified in not accepting this., assur ance, 
except after an examination of the canisters . 
to satisfy himself whether they contained. 
ghee orsomething else. Asa prudent man,” 
the plaintiff was justified in insisting on’ 
the contents being examined before he 
‘could give a discharge to the Railway Ad- 
ministration. In case the contents did 
not turn out tobe ghee, as mentioned in 
the Railway receipt, “delivery would have 
been lawfully refused and the fact would 
have been ‘holed by the Railway Official 
so thatno dispute could arise in future as 
to whether the contents turned out to be 
something different from ghee. In these 
circumstances the plaintiff was within his 
rights in insisting on the consignment 
bearing the same number as given in the 
receipt being delivered to him or in the 
alternative on permission being given to 
him to examine the contents before taking 
delivery of the goods soas to give a discharge 
tothe Railway Administration. 

have been told that open delivery 
could not be given by the Station Master at 
Naini on his own responsibility and that, 
according to the rules by which he was 
bound, he had to make a_ reference 
to the higher authorities who were to 


arrange for the presence of some responsi- . 


ble Railway Official -for open delivery - to 
be given. It isargued thatthe delay was 
not unreasonable in thecircumstances of 
the case, as some time would lapse before 
the presence of such official could be 
arranged: for with due regard to the 
exigencies of the Railway Administration. 


Assuming such arule does exist, itis only- 


á departmental rule and cannot- Bind 
third persons, who are entitled to insist 
on their legal rights. It was clearly the 
duty of- those- representing the Railway 
either to deliver the goods the description 
of which tallied with that entered in the 


Railway receipt or to afford an opportunity 


tothe plaintiff to examine the contents 
with a view to satisfying himself as regards 
the identity of the. goods. If, therefore, 
through negligence -or otherwise, the Rail- 
way “Administration could -not .deliver the 
goodson due date, or éven within a reason- 


able time after that ‘date, it must be held. 


to be liable for any loss which the plaintiff 
suffered. The important fact, which. shonld 
not be lost sight of in this connection is that 
the entire difficulty with -which the plaintiff 
and also the Railway Official at Naini 
were confronted onthe 19th August, 1931, 
arose ovt of the mistake conimitted by the 
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‘Cletkk who prepared the Railway receipt? 
The Railway Administration must be held 


responsible for the .action of -oneof its 
employees. The ‘learned Judge has ex- 
pressed the opinion that the mistake 


amounted . to a misconduct, This. was 
because the learned Judge thought ‘that the 
Risk Note B protected the Railway Adminis- 
tration in the absence of evidence establish- 
ing misconduct on the part of the Rail- 
way Administration orits employees, I 
have taken a different view of the Risk 
Note B and do not think it necessary to 
hold that the mistake amounted to a mis- 
conduct. I may, however, note that the 
word “misconduct occnrring in Risk Note 
B is of wider import than the popular sense 
in which that word is used.. Want.of pro- 
per care and caution may amount’ to’ 
misconduct within the meaning ofthe Risk 
note B. A. mistake in the. préparation 
of the railway receipt which throws doubt 


on the identity of the consignment fo 
which it relates is.a misconduct: i in ‘the 
above sense, 


In the view of the case I have ta this 
application for revision is dismissed with. 


costs. 


A Petition dismissed. 


ns 


“ MADRAS HIGH COURT. 1 
Second Civil Appeal: No. 1693 of mae, 
November 11, 1982. . 
VENKATASUBBA Rao, J. 
 DURAISWAMI THEVAN— ‘Daranpant— 
- APPELLANT “` . 
versus 
K. N.K. EA LAKSHMANAN: CHETTIAR 
. —PLAINTIFF-—RESPONDENT, 
Defamation—Absolute privilege—Statements' made: 
before oficer deputed under s. 75, Madras Estates 
Land Act (I of 1908), whether privileged -Relevancy 
of statements to inquiry, tests of. 
The doctrine of absolute privilege is not confined ?, 
to statements made before judicial tribunals strictly, ` 
so called but applies to statements made before a."‘tri- 
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bunal (which word covers a commission or inquiry) res . 
cognised by law, which, though not a court in the ~ 
ordinary sense of the word, exercises judicial funt-~. - 
tions, that is to say, acts in a manner similar to that - 


in which a Court of Justice, acts in respect of an 
inquiry before it. A proceeding before an officer’ 
deputed under 8. 
Act, is at any rate a quasi judicial proceeding and’ 
statements made by parties before it are’ abaolutely 
privileged. 

- With regard to the relevancy- of the alle ations: 
made to the inquiry before the tribunal the law is 
not that the statément, on which the privilege is 
f concerned, must be relevant inthe narrow sense: of 
that word; the statement must be made with reference 


75 of the Madras . Estates- Land - 
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40 the subject of the inquiry or must be relative to the 
“matter in hand. “ Relevant’ in this “ cornection 
means “having reference’ or ‘made with reference to’ 
the inquiry. 


Second’ Civil Appeal against the decree 


of the Court of the Subordinate Judge, 
Sivaganga, in Appeal Suit No. 59 of 1927, 
preferred against that of the Court of 
the District Munsif, Sivagana, in Original 
- Suit No. 441 of 1925, 

Judgment.— The point raised by the 
appeal ‘is, whether. the alleged defamatory 
statement made by the defendant is abso- 
solutely privileged. Under the sections of 
the Madras Estates Land Act relating to 
‘the appraisement and division of the produce, 
the landholder (the plaintiff in the case) 
presented an application, and under s. 75, 
an officer wes deputed to carry out the 
functions specified in that sections. In the 
inquiry that, followed, the defendant (who 
was aryot under the plaintiff) gave a long 
oral statement, and in the course of it, made 
the allegation. (said to. amount to slander) 
that-the plaintiff had murdered his (defend- 
ant's) father-in-law, One of the pleas rais= 
.ed by the defendant in: this connection is, 
¿that he did’ not make.the allegation im- 
puted to.him; but this point is concluded ‘by. 
the concurrent: finding against him of the 
two courts below. ` 

Phe question of _law is, as I have said, 
whether the statement 
vileged. Mr. A. Srinivasa Ayyangar for 
the plaintiff (respondent) has strenuously 
<- urged “that the proceeding _ before the 
officer deputed under s..75, is not a judi- 
cial proceeding and that the tule of abso- 
lute priyilege has no application, But the 
doctrine of absolute privilege is not confined 
to.statements made before judicial tribunals 
strictly so called _but has been . carried 
further, and, has been held to apply to 


statements made before a 

“tribunal (which word covers a commission or in- 
quiry) recognised by. law, which, though nota court 
-' da the ordinary sense of the word, exercises judicial 
functions, that is to say, acts in a manner similar 
to that in ‘which a Court of Justice acts in respect of 
an inquiry before it." 


-Gatley on Libel and Slander, Chap. XI, 
page 182, 1924 Edn. ` 
“So ‘long. as the substantial elements of natural 
_ justice are observed, an absolute ‘privilege attaches 
to the proceedings. The, substantial elements of 
natural Justice must be found to have been present 
, at the inquiry.” (page 183.) 
The learned author points out that it is 
often a difficult question to determine, 
whether a particular tribunal exercises ju- 
dicial functions so as to confer an absolute 
privilege on statemenis made in the course 
of-.its-proceedings. In every case, he òb- 
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serves, it is necessary to examine somewhat 
narrowly the constitution, the functions 
and procedure of the tribunal. According 
to Folkard, absolute immunity exists in 
respect of statements made “in the ordinary 
course of the administration of justice,” 
or “in the usual and regular course of legal 
precedure,” provided the statements made 
are “relative to the matter in hand:” 
Folkard’s Slander and Libel, VIIth Edn., 
page 100. Accordingly it has been 
held that a military court of inquiry 
though not coming within the ordinary 


-definition of a Court of Justice, is neverthe- 


less, a tribunal exe.cising judicial functions, 
so as to confer as absolute privilege on 
statements made before it. The General 
Medical Council, the Committee of the 
Law Society, a commission appointed by 
the bishop of a diocese, have similarly been- 
held to be judicial ‘tribunals within: the 
meaning of the rule. (Gatley, pages 183 
and 184). 

It is therefore unnecessary to decide 
whether the officer deputed under s. 75 per 
forms strictly judicial functions or not, for 
there can be no doúbt that the proceedings 
beforehim are at any rate quasi-judicial 
proceedings, and the law casts upon him 


kind are. een is pieces to record them, 
and therefore he is not a judicial | tribunal. 
This clearly is not the-true effect of the 
sections, for, while it is laid down that he 
shall record "the objections, he is required 
nevertheless to carry out the appraisement 
or division asthe may be. Cases occur where 
objections aretaken, such as, that rent is 
not payable in kind but in cash, and the 
officer deputed cannot deal judicially with 
such questions; but the intention of the 
Legislature is that the proceeding should. 
not be delayed until the objections have 
been disposed of, Ina certain event, in 
regard to matters which are within ‘the 
province of the officer, finality attaches to 
his decisions. 75 (7) wi and it is futile to 
contend that his duty ismerely ministerial. 
The case relied on for the plaintiff Royal 
Aquarium and Summer and Winter Garden 
Society v, Farkinson (1) only. lays down 
that-the doctrine of absolute immunity 
does not extend further than to Courts of 
Justice and tribunals having similar attri- 
biites The question arose, whether a 
(1) (1892) 1 Q B 431; 61 L JQ. B, 409; 66 L z aa 
40 W.R. 450; 56 J, P, 404, 


1983 
meeting ef the London County Council for 
granting music and -dancing licenses was 
a court within the meaning of the rule by 
which defamatory statements made in the 
course of proceedings. before a Judicial 
tribunal are absolutely privileged. Lord 


Esher, M. R., observes that the duties 


performed by the Council are administra- 
tive, their action being consultative for 
the purpose of administration, and not 
judicial. This case has no analogy to the 
present, and I reject the plaintiff's conten- 
tion founded on the nature and character of 
the proceeding in question. 

It is next contended for the plaintiff that 
the absolute privilege, protecting the party 
from action, does not apply, as the state- 
ment in question was irrelevant to the 
inquiry then being held. .The defendant's 
case in that inquiry was thatno melwaram 
was due to the plaintiff and that the 
latter filed the application under s. 74 
needlessly and out of spite. 
that the melwaram had been already paid 
he recounts the history of the relation 
between himself and the plaintiff. The 
lands had originally belonged to his father- 
in-law who presented a “harvest petition” 
againt the plaintiff, and before the passing 
of the award, the latter murdered his father- 
in-law, Then the defendant goes on to 
say that on his father-in-law's death, his 
share devolved upon him and his wife, 
which the plaintiff was anxious to pur- 
chase but he would not accede to his request. 
Displeased with him on that account, the 
plaintiff unnecessarily filed the application- 
in question. Thisis the gist of what the 
defendant stated before the Revenue Officer 
The law is not that the statement on which 
the privilege is conferred must be relevant 
in the narrow sense of that word; the state- 
ment mustbe made with reference to the 
subject of the inquiry or mustbe relative to 


the matter in hand; this is what the authori-- 


ties lay down. In the judgment of 
Bramwell, J. A.,in Seamanv. Netherclift (2) 


this point.has been dealt. with very tersely- 


and clearly. Says Bramwell, J. A., 

- “As to the first proposition lam by no means sure 
that the word “relevant” is the best word that 
could be used; the phrases used by the Chief Baron 
and the Lord Obancellor in Daw cins v. Rokeby (3) 
would seem tobe preferable; “having reference” or 
“made with reference to the inquiry " 

Then he shows by giving an example 
what is meant by astatement which has no 
reference to the inquiry at all. Suppose 
we 220 PD 53; 41 L J O P 128; 35 L T 794; 25 


(3; 
WRI 
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while a witnessis in the box, a man were to: 
come in at the door and the witness were to. 


exclaim, “That man picked my pocket’: 
that isnot the kind of statement in respect. 


-of which the witness would enjoy immunity. 


Bramwell, J. A, goes on to say that the 
words “having reference to the inquiry’ 
ought to have a very wide and comprehen-- 
sive application and ought to extend to a 
statement which a witness might naturally 
ahd reasonably make when giving evidence. 
with reference to the matter in hand. 
Cockburn, O. J., makes similar observations 
and referring to statements de hors the 
matter in hand, gives the following in-° 
stance: — - : 
. “Ifa man, when in the witness-box, were asked :, 
Were you at York on a certain day? and he were to 
answer: Yes, and A.B. picked my pocket there,” .° ` 
Such a statement would be altogether’ 
de hors the character of witness and not 
within the privilege. I‘ may also refer to 
Adapala Adivaramma v. Rabala Rama- 
chandra Reddy (4) where Wallis, J., as he 
then was, took the same view, Judged by’ 
this test, absolute immunity attaches ‘to the 
statement in question. ki 
In the result, I hold that the judgment of ` 
the lower Court, which reversed that of the 
District Munsif, is wrong and the suit is 
accordingly dismissed Although the de- 
fendant succeeds, he is not in the circum- 
stances entitled to costs, and I therefore, 
direct each party to bear his costs through- 
out. The Memorandum of objections is 
dismissed. No costs, 
N. K-A. Suit dismissedi 
(4) 6 Ind. Oas. 309; 21 M LJ 85. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. a 
First Civil Appeal No. 68-B of 1930.. 
g January 8, 1932. 
Nryoat, A. J. O. = 
NATHUSA PASUSA LAD—PLAINTIFF 
— APPELLANT 

versus $ A 

MAHADEO AND OTHERS —DEFENDANTS— |, 
RESPONDENTS. : 

Provincial Insolvency Act (V of 1920), s: 28—Joint 
promissory note by member of Joint Hindu family—' 
Adjudication of some as insolvents—Suit against. 
others in Civil Court—Maintainability—Contract Act, 
(IX of 1872. s. 48. : | i 
A, B and C were members of a Joint Hindu family. 
A, the manager, acting on his own behalf and as 
guardian of B, and C who was B's brother, executed 
a joint promissory mote. B was subsequently ad- . 
judicated insolvent The creditor sued A and C iu 


the Civil Court; . 
Held, that though the undivided interest of the 


insolvent co-parcener would vest in the receiter for 
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liquidation of his debts; the receiver cannot legally 
deal with the joint family property except to the 
extent of the share vested in him and there was 
reason in law why the creditor, who is entitled to 
recover his debt from the members of the family 
other than the insolvent, should be debarred from 


prosecuting the usual remedy of the suit in the Civil . 


Court [p.J19, col. 1.] 

Held, further, that since all the executants were 
independently liable the suit was not bad though B 
was not, and could not be madea party. Bishunath 
Sahay v. Nanku Prasad Singh (7), Motilal Becher- 
dass v. Ghellabhat Hariram (8), Raghunath Das v. 
Baleshwar Prasad Chaudhuri (9), referred to. [ibid] 

‘When the family is ‘proved to have been in the 
habit of borrowing fort a ‘period extending over 
many years, the creditor need not prove legal neces- 
sity for every rupee of the loan. [p. 120, col. 1.| 

First Appeal against the decree in Civil 
Suit No. 14 of 1929 in the Court of the Sub- 
Judge, First Class, Daryapur, dated the 30th 
April, 1930. 

. Mr. A. V. Khare, for the Appellant. 

Mr. T. L. Sheode, forthe Respondents. 

Judgment. —This appeal arises froma 
suit instituted for the ‘recovery of Rs. 6,250 
due on a promissory note dated the 18th 
June, 1926, executed by respondent No. 1, 
Mahadeo, acting for himself and as guard- 
ian for respondent No. 2, Vishwas Rao, and 

- his brother, Ram Rao who is not a party in 
this’ appeal, The defendants are brothers 
constituting a joint Hindu family. The 
defénce inter alia was that Ram Rao, cne of 
the brothers who joined in executing the 
promissory note, had been adjudged an in- 
solvent prior to the institution of the suit 
and that the suit was not maintainable 
against him or his brothers. A plea was also 
raised that the debt incurred was not justi- 
fied by legal necessity and did not bind 
Vishwas Rao. Thelower Court found thatthe 
debt was incurred for the benefit of the joint 
family but that the suit was not maintainable 
on account of Ram Rao having been declared 
an insolvent. “The plaintiff has preferred 
this appeal. 

Defendant No. 3, Vishwas Rao, hasin re- 
sisting the appeal pressed the "contention 
thatthe debt not: being justified by legal 
ang or benefit to ‘him, did not bind 


“On behalf of the appellant ‘reliance is 
placed. on Vithal v. Ramchandra (1) in 
which it was held that if the managing 
member of a joint family has been adjudg- 
edan insolvent, a suit by a creditor for the 
recovery of the debt owed by the joint 
family would lie in the Insolvency Court 
and not in the Small Cause Court. Inthe 
. present case it has been found that Mahadeo, 


respondent No. 1, and not Ram Rao, was 
ya af. 72 Ind Oas 327; 19 NLR128 AIR 1923 Nag 
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the manager of the joint family. “This find- 
ing is not contested here; consequently the 
ruling relied on is not quite apposite. The 
principle on which the decision was rested 
was that when a father of a joint Hindu 
family. seeks the protection of the Bank- 
ruptcy Court,the entire joint family property 
is placed at the disposal of the Insolvency 
Court, a view which was enunciated in 
Bawan Das v.0.M. Chiene (2). This view, 
however, was not approved by their Lord 
ships of ‘the Privy Council in Sat Narain 
v. Behari Lal (3). The Allahabad High 
Court itself is divided inopinion as will be 
clear from Allahabad Bank, Limited, Bareil- 
ly v. Bhagwan Das Johari (4) and Om Pat- 
kash v. Moti Ram (5). While in the one 


. case it held that ihe interest of the sons in- 


the joint family does not become vested in the 
Receiver in the other case, it held that the 
whole of the co-parcenary property vests in 
the Receiver. In the present.case Ram Rao 


-wasonly a co-parcener and not a manager, 


and therefore, there can be no question that 
his interest in the joint family property will 
alone vest in the Receiver: See Mulla’s Law 
of Insolvency, page 353. Unders. 28, Pro- 
vincial Insolvency Act, the whole of the 
property of the insolvent vests in-the court of 
in the Receiver and becomes divisible 
among the creditors, and no creditor to 
whom: the insolvent is indebted has any 
remedy against. the property of the insol- 
vent in respect of the debt and is barred 
from commencing any suit or other legal 
proceeding without .the permission of the 
Insolvency Cowt. The property of the in- 
solvent, who is at the date of the adjudication 
an undivided member of a joint family is only. 
his undivided interest in the joint family 
property. Inthis Province it hs been held 
that the undivided interest of a -CO-paicener 
is alienable like any other species of-prop- 
erty: See Seth Kisan Lal v. Nathu (6). 
It may be otherwise in the provinces where. 
a co-parcener is held incompetent to alien- 
ate his’ undivided interest in the joint 
family property. Qn the accepted view in 
force in these provinces, it must follow that 
the undivided inlerest of the insolvent co- 

(2) 64 Ind Oas $76; 44 A 316; 20A L J 155; AIR 
1922 All 79, p 

(3) *4 Ind Cas 833; 6 Lah 1; 47 M L J 857: 100 & A 
LR 1332; AIR 1925P O 18: (1925M W N 1,23 A 
LJ 85; LR 6A(P 0) 1:28 P LR 8r 27 Bom L R- 
185: 2L L W 374; L Lah. Cas. £09; 10 W N 916; 29 O 
W R 797; 521 A 22 (P O} 

(4) 92 Ind Cas 309: 48 A 313; 4A LJ 323; AIR 


1926 All 262. 
115; 48 A400; 2LA L J 417; oe 


(5) 94 Ind. Oas. 1 
1926 All. 417. 
(6) 56 Ind, Cas, 44; 16 N LR 121. 
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parcener would vest in the Receiver for 
liquidation of his debts. The Receiver 
cannot legally deal with the joint family 
property except to the extent of the share 
vested in him. There is thus no reason in 
law why the creditor, who is entitled to 
recover his debt from the members of the 
family cther than the insolvent, should be 
debarred from prosecuting the usual re- 
medy of the suitin the Civil Court; in so far 
as the liability of Mahadeo, defendant No. 1 
and Vishwas Rao, defendant No. 3, iscon- 
cerned the suit must be held to be in 
order, 

As regards defendant No, 2, Ram Rao, 
the plaintiff recognised the limitation im- 
posed on him by s, 28, Provincial Insolvency - 
Act, and discharged the insolvent from the 
suit, He claims no remedy in the suit 
against him, The question which arises is 
whether the plaintiff is, oa that account, 
debarred from prosecuting the claim 
against Mahadeo and Vishwas Rao, 

It is contended that the debt is one and 
indivisible, It is true, but ib is not the 
less so in the case of any joint debtors other 
than the members of a joint family. Under 
8,43 ofthe Indian Contract Act when two 
or more persons make a joint promise, the 
promisee may compel any one or more to 
perform the whole of the promise. As allthe 
three members have made a joint promise, 
each of them would be jointly and several- 
ly liable. I fail to see how their. being 
members of the joint family would make 
any difference in respect of their liability 
under their joint promise embodied in the pro 
missory note. The question directly arose 
for decisicn in Bishunath Sahay v. Nanku 
Prasad Singh (7), where it was held that a 
suit on a promissory note against one of two 
joint promisors is not bad for non-joinder 
of the other joint promisor, The same 
principle was applied in Motilal-Bechardass 
v. Ghellabhat-Hariram (8) and Raghunath 
Das v. Baleswar Prasad Chaudhuri (9). 
Illustration (a) appended to s. 43 of the 
Contract Act makes it clear. It says, A,B 
and C jointly promised to pay D Rs. 3,099. 
D; may compel either A or B orC to pay, 
him Rs. 3,000. It must beso because each 
of the joint promisors is independently 
liable for the entire debt. Of course the 
matter would be different if the debt is 
sought to be splitup and a separate suit 
is filed against each of the promisors for 
B® 76 Ind, Cas. 988; 2 Pat. 466;41 R 192Ł Pat. 


(a) ITB., 
EA 105 Ind. Cas. 481; 7 Pat. 353; 9 P L T 


NATHUSA PASUSA LAD Y. MAHADEO. 


DUH 


a portion of the debt. Mahadeo ‘and Vish-. 

was Rao cannot shake off their individual . 
and separate obligation for the whole debt, 
because the creditor chooses not to proceed 
against the third brother. In Gopal v. 
Ganpat (10), the creditor was not precluded . 
from suing the.surety of the debtor even 

though the creditor deliberately refrained 

from proving his debt in the course of the. 
proceedings subsequent to the order adjudg- 

ing the debtor to be an insolvent. Thede- 

cision was restedon the principle that the 

liability of the surety is co-extensive with 

that of the principal debtor. It is, there- 

fore futile to contend that the plaintiff. 

appellant's suit against Mahadeo and Vish- 

was Rao is not maintainable, 

I now turn to consider the respondent 
Vishwas Rao’s contention as to his liability 
for the debt under the promissory note. It 
is pointed out that asthe family already 
owned 4 or 5houses there was no- nec3ssity- 
for building a new house by incurring a 
loan of Rs. 4,090. Reference is made to 
Nagraj v. Ganpat (11) and it is urged that 
any act-which for the character of legal 
necessity or of benefit to the estate can be 
claimed must be an act of defensive 
nature. In the present case the question 
does not arise in respect of an alienation 
of the joint property. Here a housswas 
built at a cost of about Rs. 15,009, the 
greater portion of which was spent out of 
funds of the joint family itself; only a small 
part, namely, Rs. 4,000 had to be borrowed 
presumably to complete the house which was 
already begun. It is on record that the house 
is inthe actual occupation and enjoyment 
of Vishwas Rao himself. If anybody was 
benefited by the building ofthe new house, 
it washe. It is obviously inequitable to. 
allow him to enjoy the benefit without 
bearing the burden, As their Lordships of 
the Calcutta High Court observed in Khub 
Lal Singh v. Ajodhya Misser (12): 3“Neces- 
sity is only one of the phases of the test of 
propriety." There was no impropriety in 
borrowing Rs. 4,000 for building a house 
worth Rs, 15,000, having regard tothe fact - 
that the family owns admittedly about 
250 acres of land besides 4 or 5 houses, f 

As to the balance of the consideration, ib 
is not denied that it was due on old aczounts 
which extended from 1915. There ig 
evidence that the family was in the habit 
of borrowing to meet the expenses of the 

(10) tL [nd Uas. Nil; 7 N LR lez. 

(Ll) 1234 Ind. Cas 669,23 NL R 56; Ind. Rul, - 
(1930) Nag. 125: A I R193) Nag. 86 
see 31 Ind. Cas 433; 43 CS57bat p. 580; 220 L _ 


120 


family or of cultivation. In such cases 
when the family is proved to have been in 
the habit of borrowing for a period extend- 
ing over many years, the creditor need not 
prove legal necessity for every rupee of the 
loan: See Krishna v. Vasudev (13). 

The result is that the appeal is allowed 
and the suit is decreed against Mahadeo and 
Vishwas Rao with costs in both Courts. 


A. Appeal allowed. 
(13) 21 B £08. 
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ALLAHABAD HIGH COURT. 
. Second Civil Appeal No. 1855 of 1929, 
February 14, 1933. 
Niamat ULLAH AND BENNET, JJ. 
Raja KUSHALPAL SINGH—PLAINTITF 
—APPELLANT 
VETSUS 
GULZARI LAL AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 
Custom—Wajib-ul-arz, entry in, restricting right of 
inhabitants of village to transfer houses—Evidence 


a over thirty sales and mortgages in the course of -` 
f 


ty years—Finding that custom remained dead 
letter—Whether conclusive in second appeal— Civil 
Procedure Code (Act V af 1908), s. 100. 

A wajib-ul-arz recorded a custom to the effect 
that the inhabitants. of a particular village, agri- 
culturists and non-agriculturists, had no right to 
transfer: their residential houses by way of sale, 
mortgage or hypothecation, “but they could transfer 


the materials thereof provided the same had been’ 


put up by ‘them. But it was found that there 
‘were over thirty sale deeds and mortgages executed 
by occupiers of houses in the village in the course 
of over 50 years. There appeared to have been 


“three execution sales of houses occupied by veayas’ 


and a deed of wakf executed by a reaya in respect 
of his ‘house. Considering the whole of this evi- 
dence together with the wajib-ul-arz, the lower 
Court arrived at the conclusion that the custom 
eee in the wajib-ul-arz had remained a ‘dead 
etter’; | ý : 

Held, that the finding could not be .cbal'enged 
in second appeal in the absence of any error of 
law, and that in each case the question was one 
of the weight of evidence and if after considering 
the entire evidence, the lower Appellate Court re- 
corded a finding without contravening any rule of 
law; such finding was conclusive in second appeal. 
Tajammul Husain v. Banwari Lal (i), referred to 
[p. 122, col. 2.] . 4 


Second Appeal from the decision of the 
Subordinate Judge, Mainpuri, dated the 6th 
of July, 1929. 

“Messrs. B. Malik and Baleshwari Prasad, 
` for the Appellant. 

Dr. N. C. Vaish and Mr. Mushtaq Ahmad, 
for the Respondents. 

Judgment.—-This is a second appeal 
from the decree of the Subordifiate Judge 
of Mainpusi, upholding the decree of a 
Munsif of that District, who dismissed the 
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plaintiff-appellant's suit for recavery. of: . 


possession of sites of two shops situate in 
village Pharha in that District, and for 


. demolition of certain constructions made ` 


thereon by the defendants-respondents. 

The plaintiff's claim as set out in his 
plaint is thut he is the sole proprietor of 
village Pharha; that thesites of the shops - 
in question belong to him as proprietor, 
and that one Bansidhar, who was his 
reaya, was the owner of one ol the shops, - 
Badri being the owner of the other. It was- 
further alleged that Bansidhar and the heir: 
of Badri left the village leaving the shops 
unoccupied, which subsequently fell into 
ruins. The plaintiff claims to be entitled 
to possession of the sites in terms of the 
wajib-ul arz of the village which, accord- . 
ing to him, records a custom under which’ 
the occupiers of houses in village Pharha 


` haveno right of transfer except as regards: 


the materials put up by him. Thecustom 
above referred to was apparently set up 
in the plaint in anticipation of the defence 
that the defendants have obtained by 
transfer from the original occupiers their 
right to the sites and the superstructure, 
The defendants pleaded that one of. 
theshops in question belonged to Makkhan 
Lal alias Makka Mal, who mortgaged it 
with possession to Mulchand, father of. 
defendant No. 2, as far back as 1895. 
As regards the other shop it was alleged 
that it. was purchased by the first de-. 
fendant Gulzari Lal from Musammat Koka, - 
widow of Bholanath. According to the 
defendants, Makkhan Lal and Bholanath 
were the owners of the shops, and they- 
or their successors-in-title had, under the 
law and custom prevailing in the village, 
a right to transfer not only the superstruc-: 
ture but also the right to occupy the 
shops. The custom recorded in the wajib- 
ul-arz and set up by the plaintiff was speci- 
fically denied. 
On the pleadings above referred’ to a 


number of questions arose for decision. As 
to whether Bansidhar and Badri -were 
the owners of the shops in suit 


as alleged by the plaintiff or Makkhan Lal 
and Mulchand were the owners thereof, both 
the courts below have found in favour of 
the defendants, that the mortgage-deed and 
the sale-deed relied on by the defendants 
were executed respectively by Makkhan 
Lal and Musammat Koka, widow of Bola- 
nath who were the owners of the shops in 
question. The plaintiff's allegation that the 
same belonged to Bansidhar and Badri 
wag held not proved, As a matter of fact 
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Bansidhar, Badri, Bholanath and Makkhan: 
belonged to the same family. Bansidhar,- 
was alleged by the plaintiff tobe alive, but 
the defendanis alleged that he had died 
childless without leaving any heirs other 
than the representatives-in-interest of Bhola- 
nath and Makkhan,. The plaintiff did not 
produce any evidence to prove that 
Bansidhar was alive. Apparently Bansi- 
dhar’s name was introduced by the plaint- 
iff because the defendants were in posses- 
sion under title-deeds executed by the other 
members of the family to which Bansidhar 
belonged. In any case the finding arrived 
at by the courts below as regards the owner- 
ship of the shops in dispute is .conclusive -in 
second appeal and the defendanis’ title 
cannot be questioned unless the finding of 
the courts below on the question of custom: 
is reversed by us. : ` 

The plaintiff's case in the main is that 
village Pharha is an agricultural village 
and that occupiers of houses in that village 
have no right- to transfér their house with-- 
out the consent of the zemindar. They rely 
on the general custom prevailing in. all 
agricultural villages in these provinces 
under which a reaya occupying a house can. 
occupy the house built by him so long as 
he resides in the village, but cannot transfer 
his right of occupation. The plaintiff-ap- 
pellant relies in addition on the wajib-ul-arz 
to which reference has already been made. 
Tt records a custom to the effect that the 
inhabitants of this particular village, agri- 
culturists and non-agriculturists, have no 
right to transfer their residential housés by- 
way of sale, mortgage or hypothecation, but- 
they can transfer the materials thereof- 
provided the same had been put up by: 
them. It also provides- that the zemindar 
has no right to eject an occupier so long as- 
the latter desires to live in his house. It 
goes on to provide that where the occupier 
ot a house, whether he is a cultivator or 
mt, leaves the village and adopts residence 
elsewhere, the proprietor is entitled to take 
possession -of his house if the out-going 
reaya has no heir. 

It is contendéd on behalf of the plaintiff 
that he is entitled to possession- of the sites. 
in dispute under the general custom, to 
which reference has already been made, 
and also in terms of the clause of the wajib-ul- 
arz mentioned above. Itis argued that in 
view of the general custom and the provi- 
sions of the wajib-ul-arz, any alienations 
made by the reayas in favour of the defend- 
ants are invalid and confer no right of occu- 
pation upon the defendants, and that in B0 
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far as the original reayas have abandoned 
the houses the zemindar is entitled to take 
possession of the sites, the proprietary right 
being vested in him, NE ` 

The plaintiff's contention so far asit rests 
on the general custom obtaining in agricul- 
tural villages in these provinces presup- 
poses that Pharha is an agricultural village; 
Both the courts below have considered such 
evidence as was available on the point and: 
the circumstances bearing on it and have 
concurrently found that Pharha’is not an 
agricultural village. The learned Counsel 


‘for the-appellant has criticised the finding 


of the lower Appellate Court principally 
on the ground that Pharha was an agricul- 
tural village in 1280 Fasli (1873) when the. 
wajib-ul-a:z was prepared, and that any 
subsequent developments cannot affect 
local customs whether recorded in the wajib- 
ul-arz or not, prevailing at that time. The 
finding of the lower Appellate Court on 
this part of the case is as follows: — -.. 


“It is proved beyond doubt that the inhabitants of 
Pharha are not all agriculturists and the population 
has got afair number of traders and businessmen, 
Kampoo Bazaris a big bazar, and the inhabitante of 
this locality are generally traders who have got noth- 
ing to do with the agriculturist class of Pharha, 
Under these circumstances it would be a misnomer 
to call Pharha a village or an agricultural village. It 
might have been & village in 1280 Fasli when the 
wajts-ul-irz was prepared, but probably on account of 
ita favourable ‘situation it quickly developed intoa 
big town and has become a good business centre.” 


It will appear thet the learned Subordi- 
nete Judge has not found as a fact that 
Pharha was an agricultural village in 1280 
Fasli He has merely assumed the possibility 
of the village being an agricultural village 
in 1280 Fasli. His finding is based mainly 
on the present state of affairs. There can 
be no doubt that, in the circumstances de- 
scribed by the learned Subordinate Judge, 
Pharha cannot now be considered to be an 
agricultural village. The learned Advocate 
for the respondents has referred to the 
Gazette of 2nd June, 1869, which extended 
the application of Act XX of.1856-to Pharha, 
This indicates that asfar back as 1869 
village Pharha was of sufficient importance 
and magnitude to warrant the application 
of Act XX of 1856. It was for the plaintiff- 
appellant to establish by good evidence that 
Pharha, which is now not an agricultural 
village, was such in 1280 Fasli before he 
can ask us to presume the existence at that 
time of a ‘custom generally obtaining in 
agricultural villages in these provinces. He 
has failéd ‘to-do so, and we must there- 
fore proceed on the assumption embodied 
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in the finding of the learned Subordinate 
Judge quoted above. yy 

If therefore village Pharha is not a purely 
agricultural village but is a business centre 
in that locality, and the shopsin dispute are 
situate in what has. been called Kampoo 
Bazar, which can in no sense be considered 
to be. part of an . agricultural area, the 
plaintiff cannot avail himself ofthe pre- 
sumption applicableto agricultural villages 
and can succeed only.if he establishes that 
by the terms of grant to the original 
reayas their. right of occupation was limited 
to them personally having no right to 
transfer the-shops as such, or that there 
js a customin Pharha, whether it be re- 
garded as an agricultural village or. other- 
wise, that occupiers of houses.and shops 
have noright of transfer. It is not even 
alleged bythe plaintiff that by the terms 
of their grant the original reayas whose 
transferees .ihe ‘defendants are, had a 
purely personal right of occupation in, the 
shops. As regards the custom, which 
has been expressly pieaded by the 
plaintiff, he ¿relies on the clause-of the 
wajib-ul-arz which has already been 
referred to, and @ compromise decree 
passed in 1907. Ifthe wajib-ul-arz is appli- 
cable to the shopsin dispute end the 
custom therejn're¢orded has not since been 
discontinued; it affords important evidence 
in support of the plaintiff's case. . As regards: 
the compromise decree of 1907, we do not. 
think it is of any value on the question’ of 
custom. Itrefers to acasein which one. 
Bholanath constructed a house on a vacant 
piece of land belonging tothe plaintiff, 
who instituted a suit for demolition of the 
building and for pcssession of the site, A. 
compromise was entered into between the 
parties. Bholanath undertook -to occupy 
the house in terms of the custom recorded 
inthe wajib-ul-arz which was’ adopted by 
agreement of the parties. A decree was 
passed on- the basis of that compromise. 
Tt was not a casein which the occupier 
ofa houseor shop had , made a transfer. 
A trespasser who had taken: possession of 
the plaintiff's land without his permission, 

. constructed a. dwelling house and subse- 
quently agreed to become the reaya of the 
zamindar. - 

‘As against the evidence afforded by the 
wajib-ul-arz the Courts below have relied 
on over 30 sale-deeds and mortgage-deeds 
executed by occupiers of Kowsesin Pharha 
in course of over 50 years. ‘Réferénce has 
also been made to three exevctitidn sales of, 
houses occupied by reayasand’ toa deed 
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of wakf executed by a reaya in respect 
of his house.. There was a volume of oral 
evidence on both sides. The lower Courts 
considered the whole evidence together 
with the wajib-ul-arz, and arrived .. at then 
conclusion that the custom recorded in the 
wajib-ul-arz hes remained a “dead letter.” 
We do not think that the finding which is 
one of fact, can be challenged in second 
appeal in the absence of any error of law. - 
The learned Counsel for the plaintiff-appel- 
lant has assailed it on the ground “that, 
the mere fact that reayas made *transfers of 
their houses is no evidence in rebuttal of 
the custom recorded in the wajib ul-arz. 
He argues thata reaya may  sellor 
mortgage his house with the consent of. 
the proprietor, or thet the proprietor may 
not have been known of. the transaction of 
sale or mortgage. He referred to som’. 
decided cases in which it was held that the 
custom recorded in the wajib-ul-are wes” 
not in the circumstances of these cases, 
rebutted by numerous sale-deeds executed 
by -the reayas. On the other hand we may. 
refer to Tajammul Hussain v.Banwari Lal (1) 
in which it washeld thatthe existence of a. 
large number of sale-deeds, extending . over 
a period of some 60 years, whereby tenants 
owning houses in the abadi had transferred 
them to strangers,. without any objection. 
on the part of the zamindars, was evidence 
upon which a finding es to non-existence 
of the custom can be based. In our opinion. 
every case depends upon its own: 
circumstances.- It is always a- question of 
fact as to-whether a given piece-of evidence 
warrants a certain inference or not. Taken. 
with other circumstances it may be 
permissible to hold that a large number 
of-sales and mortgages by reayas in a 
village completely negatives the existence. 
of the custom recorded in the wajib-ul-arz, 
It was open tothe lower Appellate Court to 
have considered: the sale-deeds, mortgage- 
deeds and sale-certificates relied on before: 
it to be of sufficient value to- warrant a 
finding that the custom set up by the’ 
plaintiff, though recorded in the wajib-yl-arz 
has not been proved. In each case the 
question is oneof the weight of evidence 
and if after considering the entire evi- 
dence the lower Appellate Court records 
a finding without contravening any rule 
of law such finding is -conclusive in second 
appeal, 

It is possible to construe the finding of 
the learned Subordinate Judge as-if the 

(1), 88 Ind,.Gas..752; 43 A 77;L RGA 179 Rev; 
23 A Lid 932; ATI R1926 All. 47. - roota 
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custom in question never existed or that it 
did exist in 1280 Fasli buthas been dis- 
continued since. Whether it is one or the 
other is perfectly immaterial. The fact re- 
mains that if the finding be accepted, the 
present existence of the custom is negatived. 
The finding of the lower Court has been 
challenged on the ground that a previously 
existing custom could not be discontinued. 
We must, therefore, hold that the plaintiff- 
appellant, whose success in the present 
case depended entirelyupon proof of the 
custom, has failed to establish it, - 

We may also observe that the wajib-ul-arz 
of village Pharha relates to dwelling 
houses occupied by agricultural and 
non-agricultural reayas. It makes no’ re- 
ference to shops situate in the business 


centre of the town. There is nothing in the: 


clause which may justify the view that the 
owners of shops in Kampoo Bazar, where 
the shops in question are situate, have no 
right of transfer of the shops belonging to 
them. Considerations applicable to ordi- 
nary dwelling houses do not necessarily 
hold good as regards shops the tenure of 
which may stand on a different footing. It 
isnot necessary for us to Jayany further 
stress on this aspect ofthe case in view of 
the more comprehensive finding arrived 
at by the learned Subordinate Judge. 

The defendants also raised the question 
of limitation. It was urged by them, re- 
lying on the-mortgage-deed of 1895, and 
the sale-deed of 1909 under which they 
claim, that they have beenin possession for 
over 12 years and that the plaintiffs suit, 
which was brought in 1927, was barred 
by. limitation. The learned -Subordinate 
Judge upheld the view of the trial Court that 
the plaintifiappellant’s suit was barred 
by limitation, but observed that in view 
of his finding onthe question of custom 
it was not necessary -to -dismiss the 
plaintiff's suit on the defendants’ plea 
of limitation, We take this to imply that 
the defendants’ adverse possession as trans- 
ferees ofe the right to occupy-was upheld 
by both the Courts below, but they pre- 
ferred to base their decree on the question 
of custom, In the view of the case we 
have taken it is not necessary for us to 
express any 
onthe question of limitation. If the plain- 
tif-appellant had succeeded in displacing 


the finding of the lower Appellate Court: 


onthe question of custom he would have 


been faced with the alternative ground on™ 
which the decree of the Court, below could be. 


supported. - 
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The.result is that the appeal fails andis 
dismissed with costs. 
A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 737 of 


1932. 
February 10, 1933. 
BAJPAI, J. 
MATHURA AND OTHERS - APPLICANTS 
VETSUS 


EMPEROR OPPOSITE PARTI, 

Criminal Procedure Code (Act V of 1898), ss. 15, 
16—Rules framed under s. 16 requiring quorum 
of two Magistrates—Trial commencing before two 
Magistrates—Presence of twoonly throughout trial-~ 
Judgment signed by only those two—Trial, if irregu» 
lar. 

A criminal trial for offences under ss 323 and 
452, Penal Code, commenced before three Honorary 
Magistrates but at some subsequent hearing one of 
them was not present. The other two were present 
at all the hearings and these two Magistrates deli- 
vered the judgment It was found that according 
to the rules framed by the District Magistrate of the 
place under s. 16, Qriminal Procedure Code, two 
Magistrates would form tke quorum of the Bench 
and these two were required to hear a particular 
case from start to finish andsign the judgment: 

Held, that inasmuch as there was a quorum of 
two Magistrates throughout the conduct of the case 
and the judgment was delivered by thosa Magis- 
trates only, the trial was notirregular, and that the 
presence of the third Magistrate was unnecessary 
and as he was nota party tothe judgment he did, 
not in any way influence the opinion or the other 
two Emperor v Mohidin (1), distinguished, Karu- 
panna Nadan v., Chairman Madura, Municipality 
(3), Venkatarama Aiyar v Saminatha Iyer (d4jand 
Khuda Bakhsh v. Emperor (4), relied on ` : 
Criminal Revision from an order of the 
Additional Sessions Judge, Jaunpur, dated 
the 6th June, 1932, i 

Mr. Gopal,t Mahrotrs, for the Appli- 
cants, : f 
` The Assistant Government Advocate, for 
the Crown. f 
“Judgment. - The applicants before me 
were convicted by a Bench ‘of Honorary 
Magistratesjat Jaunpur under ss,329 and 452, 
Indian Penal Code. Their convictions were 
affirmed in appeal by a Magistrate of the 
First Class with appellate powers. A revision 
filed by them. before the Additional 
Sessions Judge of Jaunpur was also dis- 
missed. 


In revision before me it is argued that 
the conviction is illegal inasmuch as there 
wasa defect in the constitution of the 


Bench. Théfacts are that there is a Bench 
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Maulvi Muhammad Abbas Khan, The 
present trial commenced before all the 
three Magistrates but at some of the sub- 
sequent hearings Maulvi Muhammad Abbas 
Khan was not present. The other two 
Magistrates however, were present at all the 
hearings including the first and the last 
and it is these two Magistrates who deli- 
vered the judgment.It is contended before 1ne 
_ that inasmuch as the trial commenced before 
three Magistrates the trial should have 
continued before the same three and the 
fact that Maulvi Muhammad Abbas Khan 
was absent at some ofthe hearings and at 
the time of the delivery of judgment 
makes the trial invalid, and the judgment 
passed by the other two Magistrates is 
liable to be set aside. 

Under s. 15, Criminal Procedure Code, the 
Local Government may direct any two 
or.more Magistrates in any place outside 
the Presidency Towns to sit together asa 
Bench. In the present case the Local 
Government has directed three Magistrates 
at Jaunpur to constitute a Bench. It is 
absolutely necessary under s. 15 that the 
Bench should consist of at least two Magis- 
trates and on that score there is no defect 
in the ‘constitution of the Bench. Under 
s. 16, Criminal Procedure Code, the Local 
Government may or subject to the control 
of the Local Government the District Magis- 
trate may, make rules forthe guidance of 
Magistrates’ Benches. The District Magis- 
trate of Jaunpur has framed certain rules 
under s. 16 and the rule as supplied to 
me at the bar runs as follows :— 

“Two Magistrates shall form a quorum: 


and the same two Magistrates must’ hear’ 


a particular case from start to finish and 
sign the judgment except when under s. 350 
(A), Criminal Procedure Code, theré has 
been a change in the constitution of the 
Bench, for example some particular Magis- 
trate has ceased to work temporarily or 
permanently under proper orders.” The 
position, therefore, is that in Jaunpur two 
Magistrates form the quorum of the Bench 
and under the rule just mentioned the same 
two must hear a particular case from start to 
finish and sign the judgment. In the presant 
case whenthe case was started there were 
threeMagistrates and throughout the conduct 
the case there was a quorum of two and 
the judgment was delivered by those Mag- 
jstrates only who were present throughout 
the case. I am, therefore, of the opinion 
thatthe trial isnot irregular... It'is, how- 
ever, argued that the constitution of the 
Bench at the inception of the trial was. of 
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three Magistrates and, therefore, this number 
became rigid and inflexible for all the 
subsequent hearings and therefore, the fact 
that certain hearings took place before two 
of the Magistrates only andthe fact that the 
judgment was delivered by two only makes 
the trial illegal. No authority has been cited 
for this proposition but certain cases having 
an indirect bearing have been placed before 
me from which it was argued that there has 
been a defect in the constitution of the 
Bench at some of the hearings and, therefore 
Ishould order are-tria!. The strongest case 
on behalf of the applicants is the case of 
Emperor v. Mohidin (1). In this case a 
Bench of three Special Magistrates heard 
the prosecution evidence, but owing to the 
absence of one of the Magistrales later on, 
the remaining two wenton with the trial, 
heard the defence evidence and convicted 
and sentenced the accused. It was held 
that the trial was void but this decision 
was arrived at by reason ofr. 4 of the. ` 
rules for the guidance of the Special 
Magistrates Bench there. That rule runs as 
follows :— 

“Jf for any cause itisfound necessary to adjourn 
the hearing of the case after the evidence has been 
partly taken, the trial must be completed before the 


same Magistrates who commenced itor must be held 
afresh before a different set of Magistrates.” 


That case, therefore, has no application 
to the facts of the present case. Next, 
reliance was placed upon the case of 
Chi'eshwar Dube v. Emperor (2). I sent for 
the record of this case and from it I find 
that the Bench at Ghazipur consisted of 
three Magistrates) (1) Pandit Paras Ram 
(2) Pandit Lachhmi Narain and (3) Maulvi 
Abdul Mughni. The last, however, was. 
not present on several occasions when 
witnesses were examined: but he joined in. 
signing’ the judgment. The trial was held 
to be invalid. I am in perfect agreement: 
with this view. Inthat case although two 
of the Magisirates who took part in the 
decision had heard the evidence throughout, 
it is impossible to say to what extent 
their opinion was influenced by the third. 
Magistrate who had only heard a portion of 
the evidence. In the case before me the 
presence of Muhammad Abbas Khan was 
unnecessary because the quorum consists 
of two Magistrates and he was not a party 
tothe judgmenteand, therefore, he did not 
in any way influence the opinion of the 
other two. Therule mentioned by me in 

(1) 55 Ind, Cas, 849; 44°13 400; 22 Bom. L R154; 
21 Or. L J 369. , 

(2) 135 Ind. Cas. 835; (1932) A L J 42; LRI3A | 
15, Or; 33 Or.L J 200; A IR 1932 All. 127; Ind. 
Rul. (1932) All. 99; (1932) Cr. Cas. 153. . re 
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the beginning of my judgment has in no 
way been offended. Section 350 (A) which 
hes been added by the Amending Act 
XVII of 1923, also lends support 
to the. view which I bave taken. 
My opinion is also fortified by the follow- 
ing cases Karupanna Nadan v. Chairman, 
Madura Municipality (3), Venkatarama 
Aiyar v.Saminatha Iyer (4) and Khuda 
Baksh v. Emperor (5). There is no force in 
this revision andI dismiss it. 

Ny-As ‘Revision dismissed. 

(3) 21 M246. ° 

{4) 24 Ind. Cas. 957; 33 M 797; 15 L J 549; 
OSL M W N 867. > ; 
wie 40 Ind, Cas. 749; 15 A LJ 463;18 Cr. L J 
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CALCUTTA HIGH COURT. 
First Civil Appeal No. 134 of 1929. 
- „July 8, 1932. 
RANKIN, C. J., AND MITTER, J. h 
JOGENDRANATH DAS—Derenpant— 
APPELLANT 


“VETSUS 
DAMODARDAS KHANNA—PLAINTIFE — 
RESPONDENT. 

Revenue sale—Buildings, if pass with land — 
Accounts~ Jama wasil baki— Construction of account 
—Y ear stated in Bengali style—Interpretation of. . 

At a revenue sale the buildings do not pass with 
the land but the defaulting tenant is not entitled to 
retain possession of the buildings on the land 
upon payment of an equitable rent. Narayan Das 
v. Jatindra Nath Roy (3), referred to. L f 

In extracting the meaning of an account, the 
first assumption to be made is that the account 
may be consistent and correct. An interpretation, 
which avoids imputing to it glaring errors, is to 
be preferred to an interpretation, which involves 
the conclusion that an error has been made and 
successive further errors have counter-balanced its 
effect. fr. 126, 0312] 

When in an account the year is stated in the 
Bengali style the year referred to is the year of 
occupation in respect of which the rent is due and 
‘when the year is stated by double figures the 
year meant is the financial or official year in which 
the Collector's duty to “recover rent arose and in 
which the -Collector could reasonably expect to receive 
it: [p. 127, ool 2] 

First Civil Appeal against the decree of the 
Fourth Additional Sub-Judge, 24-Pargannas, 
dated the 16th February, 1929. 

Messrs. Amarendranath Basu, Probodh- 
chandra Chatterji and Lalitmohan Sanyal, 
for the Appellant. a 

Messrs. Nripendranath Sirear and San- 
timay Majumdar, for the Respondent. 

Rankin, C. J.—The defendant appeals 
from the decree made in a suit brought 
for purpose of setting aside the sale of a 
holding in Panchannagram, Thesale was 
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heldon 21st December, 1926, for the default 
of payment of revenue or rent, which 
accrued due on 28th March, 1926, and 
for which the latest date for payment under 
the orders of the Board of Revenue was 
28th July, 1926. This is described as the 
rent or revenue for the Bengali year 1332, 
which corresponds to the period 14th April, 
1925, to 13th April, 1926. Apart from a 
subsidiary question, which has reference 
to certain buildings on the land, the only 
question upon this appeal is the question 
whether there was any arrear of revenue 
for 1332 to justify the revenue sale. 

The terms of the tenancy’ are to be 
collected from the katuliyat executed by 
the plaintiff's predecersors-in-title and dated 
19th April, 1876, a few days after the 
beginning of the Bengali year 1283, The 
kabuliyat states that the rent is to be at 
the rate of Rs, 6-6-6 per year and that the 
tenants will deposit the said rent in the 
Collectorate within 28th March each year, 
According to the contract, -therefore, the 
rent fora year was not payable in advance, 
but ‘was payable abouta fortnight or three 
weeks before the end of each year of 


‘tenancy. The year of tenancy is not stated 


to be the Bengali year, but if it extended 
from 19th April of one year to 11th April 
of the next, it coincided, save for a few 
days, with the Bengali year, The financial 
yeac or official year, for purposes of revenue,. 
begins on Ist April and ends on the last day 
of March. 

In order to determine whether, in De- 
cember, 1926, the plaintiff had failed to 


‘pay the sum of Rs. 5-15-6, “the sum to which 


the rent of Rs. 6-6-6 had been reduced, 
due in respect of his occupation of the 
land for the Bengali year 1332, or perhaps 
more accurately for the period 19th April; 
1925, to 18th April, 1926, which is the 
question before us, we have to examine the 
jama wasil baki of this holding. These 
are accounts kept by the office of the 
Collector of the District of 24-Pargannas 
and the dispute between the parties is as 
to their meaning. In other words, as the 
Judical Committee pointed out in a case 
of similar character having reference to 
Dihi Panchannagram, Narendra Nath 
Dutia v. Abdul Hakim (1), the question 
before us is a question of fact: whether 


‘a certain sum was paid before a certain 
‘date or then remained unpaid, and the 


entries in these jama wasli “bakis are to 
be regarded..as a narrative of monetary 


(1) 111 Ind. Cas. 288; A IR 1928 P O 243; 55 
(P ©); 28 L W 847; 48 O L J 97 (P O), SIA 380 


126. 
{rensacticns, a narrative of which the 
meaning is to be got at by considering 
what is said and the manner of saying 
it. 

The laecounts produced begin with the 
year 1899 and continue down to the date 
with which we are concerned. The first 
thing to be collected from them is that 
from. 1899 down to 1910, the tenant paid 
a sum ‘equivalent to the annual rent in 
June of each year. Thereafter down to 
1924, hé paid his rent ineach year generally 
in July, once or twice in June and once 
or twice later. Inthe year 1921, forsome 
reason, he paid twice, paying Rs. 6-6-6 in 
addition to the annual demand, which at 
that time was Rs. 6-1-9. For the first part 
of the period comprised in these accounts, 
namely, down to 1914, the last date for 
payment of arrear of rent for the purpose 
of avoiding a revenue sale was 28th June 
of each year. From 1914, it was 28th July 
each year. Now the sole question upon 
these accounts is this: whether they show 
that the payments, which were made, were 
payments of rent in advance, in the sense 
that the payments made in June or July 
were made in respect of the rent due from 
the’ tenant in respect of his occupation of 
the land from April immediately before 


the payment was made until the March. 


_ of the following year, or whether they show 
that they were madein respect of the year 
of occupation which ended in the previous 
April, jand for the rent which became due 
under the contract dn the 28th of the 
previous March. This is the same ques- 
tion which has given trouble before in at 
least two cases in this comt, but on a 
questiop of fact I propose to take no notice 
‘of other cases and to examine the documents 
by themselves. 

It appears to me be demonstrable 
on the} face of these accounts that the 
latter of the two alternatives above stated 
is the |correct cne. We are not asked to 
assume, nor could we assume, that any 
arrear!or over-payment - existed prior to 
the period dealt with in these accounts. 
As the, entry for 1899 is defective in that 
it puls no date to define the period in 
respect of which the payment is being 
made, it would have to be filled up, if at 
all, consistently with the subsequent entries, 
We must either neglect the first item 
„altogether, or we must fill up the gap, as 
if the. “demand” were defined by the 
year 1899-00—it, makesno difference which 
we do. ‘Taking the next three entries, the 
question is what is meant by “demand 

| 


| 
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for 1900-01," “demand for 190102” and 
“demand for 1902-03.” Does it refer to the 
rent which became due on the 28th March 
of the first of the two years mentioned— 
i. e. in 1900, 1901 and 1902—or. does it 
refer to the rent which at the time of 
payment in June had not yet become due 
and would not become due until the 
following March? We may bear in mind 
on this question that we are dealing with 
accounts kept by a revenue officer and 
that 1900-01 is the financial or official year. 


The learned Advoéate General for the . 


plaintiff-respondent, contends that. each 
year, when the tenant paid his annual rent 
in June, he was paying rent which, under 
the contract, wolud not be due until the 
following March and for which the tenant 
had, until the following June, time in which 
to pay, for the purpose. of avoiding a 
revenue sale. This, he contends, must be 
the meaning of- the words “current rent” or 
“current demand,” 

“Now, in the year 1903, the accounts as 
kept show a ‘change of method. The 
date 1902-03 is followed by “1309 B.S.” 
and in each June, as the tenant pays, he 
is said, for the next five years, to pay in 
_respect of the demand for 1309, 1310, 1311, 
1312 and 1318 respectively. In 1908, the 
former method is reverted to and the 
demand is defined by .the year 1908-09. 
This goes on consistently till 1915-16. 


Againa change of method is introduced -` 


and the account reintroduces the Bengali 
year as defining the demand in -respect of 
which the payment has been received. 
_1915-16 is followed by 1322 B. 5. and there- 
‘after the account continues interms of ihe 
-Bengali year. ; 

Now if we are to extract the meaning 
of an account “the first assumption which 
we must make is that the account may 
be consistent and correct. An interpreta- 
tion, which avoids imputing to it glaring 
errors, is to be preferred tu an interpretation 
which involves the conclusion that an error 
has been made and successiv® further 
errors have counterbalanced its effect. We 
willtherefore examine the three transition 
periods in this account, concentrating upon 
the fact that the year 1902-03 is followed 
by 1309 B. S., that the year 1913" B. S., is 
followed by 1908-09 and that the year 
1915-16 is followed by the year 1322 B. S. 
If we are not to assume that the Collector's 
Officer is in each case making a highly 
serious mistake, it seems to me to follow 


that the payments made by the tenant in .— 


June’ or -July had reference to the rent 


f 


_nued after the year 


“following year to 1908-09. 
“began on 14th April, 1906, and ended on 
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which was due on the previous 28th March 
in respect of the year of occupation which 
concluded on the 18th ‘April thereafter and 
which was finally demandabie for purpose 
of revenue sale in the middle of the 
calendar year. From 28th March till 18th 
April,the rent for the previous year had 
certainly been due under the contract. 
That however was a short period of three 
weeks and during most of these three weeks 
the year of occupation had’ itself not come 
toan end. April 1902, for example, to April 
1903 was the Bengali year 1309. The pay- 
ment made in June 1902 is put down as 
referable to the demand for 1902-03; payment 
in June, 1903, is defined as thedemand for 
1309.: If in June, 1902, the tenant had paid 
his rent from 19th April, 1992,till 1$th April 
1903, then when he comes next June to pay his 
rent in 1903, how can that rent be put .down- 
as referable to 1309 B.S. Clearly it cannot. 
1902-03 is the revenue year in which the 
Collector had to see that he got his rent by 
the 28th June, for the year of occupation 
which ended in the middle of the previous 
April. The year “1309B. S.,” shows that 
a change is being made to define the de- 
mandina more simple and more natural 
way by giving the Bengali year for “which 
the rent was paid—that is the year of 
occupation in respect of which the rent was 
due. lf the original method be conti- 
1902-03 until 
we come again to the year 1903-09, it will 


“be found that there has been no mistake. 


1908-09 comes inin its proper place consis- 
tently with 1902-03. 

Let us look then at the change from the 
method: employed to record the payment 
made in June, 1907, to the method employed 


‘in recording the payment made in June, 


1908. From 1313 B.S.; we change in the 
The year 1313 


18th April, 1907. Why should it then be 
followed by the figures 1908-09? Are we to 
say that when 1902-03 was followed by 1309, 
the tenant is recorded as paying rent twice 
and that when 1313 B. S., is followed by 
1908-09,a year has been allowed to drop 
out? Clearly not. By the rent due for 
1313 B. S., we mean, or any ordinary tenant 


‘would mean, by that expression, the rent 


which he had to pay by June 1907, if he 
wanted to avuid a revenue sale. The rent 
for the following year 1314 B.S., that is, 
April, 1907, to April, 1908, was demendable 
on pain ofrevenue sale by June 1908.. It is 
true that for three days before the beginning 


-of the financial year 1908, it had” been pay~- 
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able under the contract, though the period 
of occupation extended for a few days be- 
yond the end of the Bengali year 1314. The 
successive entries are quite consistent, if it 
be remembered that when the year is stated 
in the Bengali style the year referred to is 
the year of occupation in respect of which 
the rent is due andthat whenthe year is 
stated by double figures the year meant is 
the financial or official year in which the 
Collector’s duty to recover it arose and in 
which the Collector could reasonably expect 
to recéive it. Thesame reasoning applies 
to the transition from 1915-16 to 1322 B. 8. 
In both years the payment was made in 
July end inthe second, it was made at the 
llthhour. The learned Subordinate Judge 
consistently with the contention before us, 
wes invited to hold that here again the same 
rent had been paid twice and solemnly re- 
corded by successive entries inthe books. He 
has accepted this contention and says “this 
appears to be clear.” : 


An examination of the jama wasil baki 
will show that the change of method which 
had been introduced in 1903 and abandon- 
ad in 1908 was again being introduced, but 
that it was introduced more carefully with - 
on explicit statement as to what was being 
done. -As the learned Advocate-General’s 
contention involves that the payment made 
in June, 1903 as being for 1309 B. S. was 
a second payment for the same period as 
had been covered by the payment in the 


-previous year, it may well be that: simple- 


minded. tenants had been attracted by the 
same argument and that the reversion to 
the old system in 1908 was not unconnected 
with a certain amount of-confusion which 
the change of 1903 had caused. Be that as 
it may, we see that after 1916 the Bengali 
year is deliberately adopted to define the 
demand in respect of which the payments 
are received; and we find further that in the 
transition year the demand is carefully de- 
fined. . . 


The payment received in July 1916, is 
stated to be current for 1322 up to 28th 
July, 1916. This can only have reference 
to the rent which, on 28th March, 1916, be- 
came due under the contract in respect of 
the year of occupation which ended on.18th 
April, 1916, and which was finally demand- 
able under the orders of the Board of Re- 
venue on 28th July, 1916. This entry, like 
the entry of 1309, shows one that the pre- 
vious entry had reference to the financial 
year which began a fortnight before, the’ 


-end of the period of occupation in respect 


128, 
of which the, rent was due. 1322 B. S. is 
‘not a, financial year at ell. The change is 
not merely from, what may be called the 
English style to the Bengali style. The 
Bengeli style tells one that the demand is 
being ‘more simply defined by a referénce to 
the Bengali year, which in everybody's 
mind is the-year during which the tenant 
has enjoyed the land and for which the 
suni is -due. - The period of occupation could 
not naturally be defined by the financial 
year which for purpcses of collection and 
account is ‘of primary interest to the-re- 
venue. ae: =. €- 

If-this be right, the controversy is really 
-atan end. There was no double payment 
in respect of the year of occupation 1322. 
The rént for 1323 was timeously- paid in 
July, 1917. In 1324, the rent had dropped 
‘fron Rs. 6-6-6 to Rs. 6-1-9 and this was 
timeously paid in July, 1918. In July, 1919 
rent was paid for 1325 at the old figure of 
‘Rs, 6-6-6, which was an over-payment of four 
annas nine pies. Taking this over-payment 
into account, the rent for 1326 was paid in 
September 1920. For 1327, there was for 
some reason a double payment, one of 
Rs. 6-6-6 and enother of Rs. 6-1-9 so that 
the ‘account was Rs. 6-6-6 in credit. The 
rents for 1328 to 1330 were at the reduced 
figure of Rs. 5-15-6 and were duly. paid 
though in the last case not until December. 
In 1331, nothing was paid, but the account 
being | Rs. 6-6-6 in credit, there was no 
arrears, seven annas. still standing to the 
‘credit of the tenant's account. 
nothing was paid in 1926, and then in De: 
cember 1926, the holding was ‘sold for ar- 
rears of revenue. The Collector was quite 
within, his rights. , i 

When the. case of Narendra Nath Dutta 
y: Abdul Hakim (1) wes decided in this 


court by Chatterjea and Graham, JJ., they ` 


came to a conclusion of fact upon jama- 
wast! bakis, in which the entries may have 
been of the same character as thcse before 
us, though the contractual date for payment 
was 28th June and the year of occupation 
ended, 6th July, dates which makes a-good 
deal of difference. I do not propose to 
discuss the facts of another case upon a 
question of fact. ` But it may be worth while 
to notice that the decision in this court 
in Narendra’s case (1) was given in August, 
1925, and that on 4th June, 1925, the same 
matter of these holdings in Panchannegram 
came before Walmsley and B. B. Ghose, 
JJ. in an unreported case Ramlal Chau- 
dhuri v. Bijaygopal Mukherji, (1925) 
A, O; D. 331 of 1922, In ‘that case, 


| 
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as in the previous case and in this case 
the parties had taken copies of these tech- 
nical accounts and had proceeded in the 
trial Court to dispute about their meaning 
without taking the trouble to call any evi- 
dence from a Collectorate by a person 
familiar with these accounts who might be 
qualified to explainthem. Walmsley and 
B. B. Ghose, JJ., thought fit in this court to 
receive the evidence of a clerk from the 
Collector's office. They appear to: have 
come to the conclusion that tae 


< “demand each year is shown as being for the period 
ending 28th July, that is to say, in the account for 
the Bengali year 1325 or the financial year ending 
3lst March, 1919, the demand is shown as being for 
‘the year ending 28th, July, 1919,” $ 

I cannot take into account the evidence 
in another case, even if Ibad the record of 
it. Proceeding entirely upon the internal 
‘evidence of the accounts before me, which 
‘are quite explicit after 1916, I conclude that 
the accounts are consistent throughout, no 
years being dropped out and no payments 
being recorded twice in respect of the’ same 
year. During the period, for which. the 


account is kept in terms of ihe financial ° 


‘year, there is, inthis case, only one instance 
of payment being made after the Collector's 
final datein June orJuly. Inthat case the 
payment is entered as being inrespect of an 
arrear.. Butthe figures 1913-14 do not occur 
“in the printed sheet, though the payment 


was undoubtedly received in that financial > 


year. Upon this sccount, I think it enough 
‘to say that the demand is shown, where 


‘the financial year is employed, as being’ 


for the financial year in which the rent is. 
finally demandable, that is in which 
on 18th July,.the holding becomes liable 


tosale, and that the ‘demand. is shown - 


“as “current” up till 28th July of that year. 

I may here observe that for each ` pay> 
ment the tenant gets a- chalan ‘or receipt, 
which presumably shows full particulars of 
the rent which he has liquidated. ~The. 
tenant has not produced any one-of these, 
preferring doubtless that his arguments as 
to double payment should be considered 
without them. My finding of fact upon the 
evidence is contrary to that of the learned 
JudgeandI think the appeal should be 
allowed. It has been called to our atten- 
tion that the plaintiff has certain buildings 
which ai the date of suit stood on the holding. 
As the learned Subordinate Judge ap- 
pears to. have expressed an opinion that 


the plaintiff's right, if the sale were valid, ` 


would be to retain possession of them. upon 
the payment of an equitable ‘rent to the 
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defendant we are asked by the appellant to 
negative this view. While it isclear that 
at a revenue sale the buildings do not pass 
with the land [Narayan Das v. Jatindra 
Nath Roy (2)], the learned Advocate-General 
Has not defended the view that the defaul- 
ting tenant is entitled to retain possession of 
the buildings on the land upon payment 
of an. equitable rent. The appellant is 
willing that the plaintiff should, if he 
80 desires, remove the buildings; or if he 
does not ‘desire to remove the buildings, 
the appellant is willing to take them at 
a reasonable: valuation. This does -full 
justice to the righis.0f the respondent and 
we willorder accordingly. The result is that 
the appealis allowed with costs and’ the 
plaintiff's suit is dismissed with costs. But 
in our decree we will make the order which 
Ihave indicated as regards the buildings. 

Mitter, J.—I. agree entirely with my 
Lord ‘the Chief Justice, both in the rea- 
gons and conclusions of his judgment in 
phis coag: 


Appeal allowed., . 

a 102 Ind. Cas. 198 3A R 1927 P O 135; 54 I A 218; 

54 C 669; 46 O LJ; 29 Bom L R 4143; 53 ML J 
158; 31 O W N 965; S PLT 663; (PO. 


ALLAHABAD HIGH COURT. 
_ Second Civil Appeal No. 1019 of 1929. 
June 5, 1931, 
KENDALL, J. 
ANANT RAM— Praner APPELANT ; 
eTsus 
SITAL-DIN AND orané —DnranDANTS— 
| . RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), 


s. 2. (2)— 
, Order remanding case provided certain papers were 
_ filed at appointed tinie—Whether deeree~Power of 
court to extend time for filing papers. 

In a certain appeal, the District Judge passed an 
order remanding the suit for re-trial provided that 
within one - month certain papers were 
filed. It was aléo provided that if the papers 
were not filed, the remand order would not . take 
effect and the appeal would stand dismissed.. The 
papers were not filed within thé time given and 
the Judge dismissed the application to extend time 
Saying that he had no power to do so, and added 
that the appeal stood automatically dismissed. On 
appeal against this order : - 


Held, ‘that the first order of the District Judge 


did not amount to a decree andit was hence open 
to him to give further time. Suranjan Singh v: 
Ram Bahal Lal (1) and Jugarnath Sahi v. Kamta 
Prasad (2), referred to. 

Second Appeal from the decision of the: 
Sessions and Sub-J udge, Allahabad, dated 
the 21st March, 1929. 

Judgment.—The 
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brought a suit for demolition of thecon- 
structions onacertain plot. The suit was 
dismissed by the trial Court, and on the 
plaintiff appealing to the District Judge 
an order was passed remanding the suit for 
re-trial provided that within one month 
the plaintiff filed certain papers “and in case 
that isnot done,” the order concludes:— 

“The remand order shall not take effect and the 
appeal shall stand dismissed automatically.” 

The papers were not filed within thé 
time given, and the plaintiff made an ap- 
plication for an extension of time: The 
Judge refused, saying that he had neither 
the power nor the wish to extend time, but 
held thatthe language of the order passed 
onappealby himself was peremptory and 
left him no choice. He therefore, dismissed. 
the application adding: — 

“The appeal stands dismissed automatically re- 
quiring no further order of the Appellate Court " 

An appeal has been preferred against 
this order,and a preliminary objection i 5 
raised on behalf of the respondents that ` 
appeal lies from this order of the District 
Judge, whichis merely an order refusing 
to extend time and has not the force of a 
decree. It isargued that the first order 
had the effect of decree, and in fact’ was 
embodied in a decree and as such was 
appealable but that the second order was 
merely one refusing extension of time and 
further that the Judge was, ashe bélieved 
himself to be, bound by- the decree which 
he had himself given. Itis argued on behalf 
of the appellant that the first order was an 
order of remand not amounting toa decree 
and that it wasthe second order which had 
the force of a decree and which was subject 
to an appeal. 

Counsel on either side have referred to the 
decisions inthe cases of Suranjan Singh v. ` 
Ram Bahal Lal (1) and Jugarnath Sahi v. 
Kamta Prasad (2). In the first of these 
cases a Full Bench of this Court held that 
s. 148, Civil Procedure Code does: not 
entitle the court toextend the time fixed 
by the decree for payment ofthe purchase 
money in pre-emption suits and ‘further 
that an order made under s. 148, Civil 
Procedure Code is not a decree, and that 
it isnot appealable as an order under s: 104; 
Civil Procedure Code. Inthe second case 
a Bench of two Judges of this court held 
that where an application had been made 
to set aside an ea parte decree, and the 
court passed an order in favour of the ap- 


aan 21 Ind. Oas. 585; 35 A 582; ILA L J 
E 23 n a 138; AIR 1914 AlL 55; 36.4 77; 
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plicants conditional on their paying tothe 
plaintiffs by acertain date a sum of money. 
as damages, ùn appeal would lie from the 
order ofthe court refusing to receive.. the 
prescribed payment after the fixed date 
and also ‘that the court had jurisdiction 
to extend the time. The ratio decidendi 


in both cases clearly was whether the first 


order fixing thetime for payment had the- 


effect of, a decree or not. 

In the case before the Full Bench there 
wasa decree for pre-emption and a time 
was fixed for payment of the purchase 
money. , In the second case there was an 
order setting aside the ex parte decree 
conditional on payment being made within 
a fixed time. Inthe case “before me--now 
it isclear that the learned District - Judge 
believed that the first order. had the-force 
of a decree, and that it was not an order 
‘of remand asthe appellant claims that 
itwas. {It could, it is argued,- only -þe 
changed into an order of remand if the 
plaintiff -filed certain papers before'-a 
certain date. Like the order of the- Sub- 
ordinate Judge in the case of Jugarnath 
Sahiv. Kamta Prasad (2) it is however, open 
to criticizm asa conditional order. If the 
District i Judge had ordered the papers to 
be filed/by- a certain date andthe appeal 
to be put up for final orders on that date 
there would haye - been no ambiguity. 


Under. $. 2, Civil Procedure Code, a decree 


is defined as;—- l e 
“The formal expression ofan adjudication which 
so far as regards the court expressing-it’ conclu- 
sively determines the rights of the parties -with 
regard to allor any of the matters’ in controversy in 
the suit’; | . ee, Sia A i 
The present case is not analogous to that 
ofapreliminary decree in a mortgage 
suit or in’a partition suit, where, the 
rights have been determined and only 
accounting remains. If the papers had 
been filed by the plaintiff in time the whole 
matter would have been re-opened so that 
it cannot be said that ihe rights of the 
parties had been conclusively determined. 
This being so it appears io me. that the 
first order of the District Judge did not 
amount | to adecree and in consequence 
it was open to him to give further time. 
He did not wish to do so, though I am in- 
formed that the plaintiff was ready with the 
papers only one day , after the allotted 
date. He hasnot. however, discussed the 
merits ofthe case as he would have done 
ifhe had believed himself competént to 
extend time. 
remand the case under O, XLI, r. 23, Civil 
Procedute Code and direct the lower Ap- 


ar 


DHONKAL SINGH v. HARIBANS LAL, 
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pellate Court to re-admit the appeal under. 
its original number, and. to determine on 
its merits.the question of whether the 
plaintiff should be allowed an extension of 
time and if the answer to this question isin 
the affirmative toremand the suit in ac- 
cordance with the order of 18th January, 
1929. < 
INA. - Appeal allowed. 


—— 


_ ALLAHABAD HIGH COURT. 
First .Civil Appeal No. 146 of 1928. 
February 6, 1932, ` 
BANERJI AND KING, JJ. 
DHONKAL SINGH AND ANOTHER— 
. DEFENDANTS — APPELLANTS 
= | . versus : E 
, HARBANS LAL—PLAINTIFF— 
: RESPONDENT. eu 
Promiséory nole~Promissory note not ‘stamped 
according to law—Suit on pro-note, if maintainable 
--Acknowledgment of debt due on pro-note— Fresh 
cause of action, if arises—Limitation Att(IX of 
1908), s. 19. fo A T A 
_ When money is lent ona promissory note`which is 
inadmissible, it is not open to the plaintiff to recover 
his money by proving orally the terms of the con- 
tract. It is only when the debt is separable from 
the promissory note that the debt could be proved, 
although the promisscry note was inadmissible in 
evidence. Nazir Khan v. Ram Mohan Lal (1), relied 
on, A 
_ Where a promissory note is not stamped accord- 
ing to law and the-debt is acknowledged init the 
acknowledgment is part of same transaction of the 
loan by the promissory note and cannot be treated as 
an independent transaction upon which the plaint- 
iff can fréme a cause of action. Gobind Singh v. 
Bijay Bahadur Singh (2, and Abdul Rafiq v. Bhajan 
(3), distinguished. : 
Mr.K. D. Malaviya, for the Appellants. 
Messrs. P. L. Banerji and K. N. Malaviya, 
for. the Respondents. j | 
: Judgment.—This is a defendants’ ap- 
pealina suit for recovery of money. The 
plaintiff claimed asum of Rs. 5,445-12-0 as 
due to him on two: promissory notes, 
namely, of 18th November, 1918, and -13th 
July, 1919, anda bond of llth February 
1919. The plaintiff also claims*a sum 
of Rs. 525 which he had lent under a pro: 
missory note of 29th October, 1924. The 
moneys due on the promissory notes and 
bonds were time-barred, but: a certain 
amount of interest hed been paid, and by 
Ex. 6 the defendants had acknowledged the 
debts.As the promissory note was not stamp- 
ed according to law it was not used and could 
not be produced in:prooftof the loan of Rs, 525, 
The defence was that Ex. 6 was a.false do- 
cument and that the defendants had never 
paid interest as alleged <by the plaintiff cand 
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had paid up the bondof lith: February, 
1919, in full. They denied execution of the 
promissory notes of 18th November, 1918, and 
of the 18th July, 1919. The learned Subordi- 
nate Judge did not believe the evidence of 
the defendants and has decreed the claim 
in full: Aence the present appeal, 

Mr.. Kapil Deo Malaviya appearing for 
the appellants has raised all the points 
that were raised in- the court below 
and has’ laid the evidence before us from 
which he asks us to hold that Ex. 6 had not 
been signed or thumb-marked as alleged by 
the plaintiff. After an examination of the 
evidence we are not satisfied that the ap- 
pellants have made out the case that Ex. 6 
was not executed as alleged by the - plaintiff. 
It was next.contended that the court below 
should not have granted a decree for the 
loan of Rs 525 as the promissory note of 
29th October, 1924, was inadmissible in evi- 
dence and no suit could be brought because 
the transaction was evidenced by a promis- 


sory note and that promissory note could not’ 
have been adduced in evidence for want ofa. 


proper stamp. Hehasreferred tothe case of 
Nazir Khan v. Ram Mohan (1). It was held 
in that case that when money is lent on a 
promissory note and the -promissory note is 
inadmissible, it is not open to the plaintiff 
to recover his money by proving orally the 
terms of the contract. It is only when the 
debt is separable from the promissory note 
that the debt could be proved, although 
the promissory note was inadmissible in 
evidence. The case is a Full Bench case 
and is binding on us, Mr P. L. Banerji 
has submitted that the plaintiff could base 
his claim upon the acknowledgment contain- 
ed in Ex. 6 even if he isnot able to sue 
by reason of the promissory note: being in- 
admissible. In support of his contention he 
has referred to thecase of Govind Singh 
v. Bijay Bahadur Singh (2) and of Abdul 
Rafiq v. Bhajan (3). In our opinion in the 
present case the acknowledgment was part 
of the sanfe transaction as the loan by the 
promissory note and could not be treated as 
an independent transaction upon which the 
plaintiff could frame a cause of action. 
The cases referred to by Mr. Banerji are 
distinguishable on facts, We have therefore 


(i) 133 Ind. Oas. 307; A IR 1931 All. 193; 53 A 
ha, (1931) A LJ 64; Iad. Rul. (1931) All. 627 
(F B). ; 
(2) 124 Ind. Oas. 108; A I R 1929 All. 980; (1929) 
ALJ 1279; Ind. Rul. (1930) All, 92; 52 A 


169. ; 
(3) 137 Ind. Oas. 213; A I R 1932 All. 199; 53 A 
963; (1932) A L J 77; Tnd.. Rul, (1939) All. 
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come to the conclusion that. the decree in 
favour of the plaintiff must be reduced by 
a sum of Rs. 730-12-0. Parties will receive 
and pay costs in this court in proportion to 
success and failure. 


Nu-A, Order accordingly. 


CALCUTTA HIGH COURT. | 
Second Civil Appeal No. 365 of 1930, 
June 10, 1932. 
: PATTERSON, J. 
‘PRATAPCHANDRA GHOSH—PLaIntTirF : 
peo —APPELLANT 
ats See "versus 

RAMANIMOHAN GHOSH AND orHErs— 
: DrrenDANTs—RESPONDENTS, 
- Occupancy holding—Gift of,. without consent of 
landlord—Landlord, if can: enter. on holding— 
Landlord and tenant—Ayreement  between—Whe- 
ther should be of a legally binding nature. 

The principle that where the transfer is a sale 

of the whole holding, the landlord,in the absence 
of his consent, is ordinarily entitled to enter on the 
holding, does not apply to transfers of such hold- 
iogs otherwise than by sale or mortgage, e. g., by 
gift. Although transfers by gift may, in certain 
circumstances, amount to or result in abandonment, 
no inference of abandonment can be drawn from 
such transfers. Dayamayi v. Ananda ‘Mohan Roy 
(O, explained and distinguished. 
- Even if the entire holding is transferred, | 
the. original tenant nor his transferee is liable to 
ejectment provided the tenant continues to occupy 
some portion of the land by virtue of some sort of 
agreement between him and his transferee, But in 
order that the position of a tenant and his trans- 
feree may be safeguarded as againstthe landlord,’ 
it is not necessary that . the agreement between 
them should beofa legally binding nature. 


neither 


. Second Civil Appeal froma decree of the 
Sub-Judge, Bogra, dated the 25th Septem- 
ber, 1929. . a 
Messrs. Radhabinode Pal and Jyotireend- 
ranath Das, for the Appellant. 
Mr. Jateendranath Sanyal, for -the Re- 
spondents. * 


Judgment.—-This appeal arises out of a 
suit for the ejectment of the defendanis 
from a certain non-transferable occupancy 
holding, on the allegation that they are in 


_ possession thereof as trespassers. The origi- | 
“nal tenant was one Kamalkamani Debi. 


Defendant ‘No. 2 is the daughter of Kamal- 
kamini and defendant No. 1 is the husband 
of defendant No. 2. -Defendant No. 3is a 
bargadar in actual cultivating possession 
of the land in suit. In 1322 B. 8. Kamal- 
kamini executed a deed of gift in respect 
of certain properties, including the holding 
in suit in favour of her daughter and her 
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son-in-law, defendahis Nos, 1 and 2. This 
was at or about the time of the marriage 
of defendant No.1 to defendant No. 2, and 
since that dime defendant No. 1, together 
with his wife, defendant No. 2, has been 
living with his mother-in-law Kamalkamini 
as gharjamai, and has been in possession 
ofthe land in suit by virtue of the deed of 
gift executed in his favour by Kamal- 
kamini, and by realization of his share of 
the paddy grown on the land by the barga- 
dar, de:endant No. 3. It may be observed 
that’ this bargadar, defendant No. 3, used 
also to cultivale the land under Kamal- 
kamini before she executed the deed of gift 
in favour of defendanis Nos. 1 and 2. It 
may further be observed that, although 
Kamalkamini has admittedly not paid any 
rent to the landlord for some years back, 
previous to that and subsequent to the 
execution of the deed of gift, the rent for 
the years 1325 to 1327 and the first quarter 
of 1328 were realized from her by suit. 

It is common ground that the transfer was 
effected without notice to the landlord and 
without his previous or subsequent consent, 
and in those circumstances the question 
arises whether there has been an abandon- 
ment of the holding by Kamalkamini, and 
whether the landlord is entitled to treat the 
defendants as trespassers and to eject them 
from the land. On behalf of the appeliant, 
reliance is placed on that portion of the 
decision of the Full Bench in Dayamayi v. 
Ananda Mohan Roy (1), in which it is laid 
down that: 


` “where the transfer isa sale of the whole holding, 


the landlord, in the absence of his consent, is ordi- 
narily entitled to enter on the holding,” 


, It is contended that although the decision 
of Dayamayt’s case (1), relates expressly to 
transfe:s for, value of occupancy holdings, 
the principles laid down apply with equal 
force to other, kinds of transfers, such as 
transfer by gift, in which the whole holding 
is transferred and in which the-enant does 
not ietain any subsisting interest in the 
holding. This contention cannot, in my 
opinion, be supported. The decision in 
Dayamayi’s case (1), was based on a con- 
sideration of a number of.previous and to 
some extent. conflicting decisions regarding 
the effect of transfers for value of occupancy 
holdings, or of portions of such holdings, 
and also cn a consideration of changes that 
were taking place in: economic conditions 
in so far as such changes influenced and 
were influenced by the extension of the 
practice of the sale or mortgage of occu- 

gy 27 Ind. Cas. 615420 172; 18 O W N 971; £0 C 
Ld 02. (E B) 
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pancy holdings with or without the lands 
lord’s consent. 

This being so, it does not at all follow 
that the principles laid down in Dayamayt’s 
case (1), with regard to transfers for value 
of occupancy holdings ought io be regarded 
is being applicable to transfers of such 
holdings otherwise ihan by sale or mortgage, 
e. g., by gift. Transfers by gift, unlike 
transfers by sale or mortgage, are few and 
far between, and suits‘for ejectment arising 
out of such transfers are probably rare. 
Moreover, transfers by gift generally take 
place between persons who are related to 
one another, and their frequency or infre- 
quency is probably in no way affected by 
changes in economic conditions, as in the 
case of transfers by sale or mortgage This 
being so, I am of opinion that, although 
transfeis by gift may, in certain circum- 
stances, amount to or result in abandon- 
ment, no inference of abandonment can be. 
drawn from such transfers on the authority 
of the decision in Dayamayi’s case (l), 
which relates exclusively to transfers for 
value. , 


Assuming, however, for ihe sake of argu- 
ment, that the principles laid down in 
Dayamayi’s case (1), apply with equal force 
to transfers by gift, the appellant is con- 
fronted with a further difficulty in the use 
of the word “ordinarily” in the passage in 
the decision of Dayamayi's case (1), quoted - 
above. The use of the word “ordinarily” 
in this connection appears to me to point 
to the conclusion that although an inference 
of abandonment may be drawn from the. 
fact of the entire holding having been 
transferred, the door is left open to the 
tenant or his transferee to show that special 
circumstances exist which would negative. 
such au inference. Itseems to me that such. 
special circumstances have been proved 
to exist in the present case. Although the 
transfer of the holding has to some extent 
affected the legal rights of Karmalkamini 
and of the defendants as amongst them- 
selves, the legal rights of the landlord 
have not been materially affected. There 
has been “mo cessation of cultivation and 
no repudiation on the part of Kamalkamini 
of her liability to pay rent to the plaintiff. 
Kamalkamini has continued to live in 
the same house, and the bargadar ‘has 
continued to deliver the tenant’s share. of 
the paddy grown on theland to the inmates 
of that house for the enjoyment of Kamal- 
kamini and the other members of her 
household, 
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The only real difference that the transfer 
of the holding to the defendants 
Nos. Land 2 has made is thatthe litle 
in the holding, as against Kamalkamini, 
is now vested in them; and they now vested 
jn Kamalkamini’s house and share in the 
enjoyment of the crops grown on the Jand. 
It has been repeatedly held that even ifthe 
entire holding is transferred neither ‘the 
original tenant nor his transferee is liable 
to ejectment provided the tenant con- 
{inues to occupy some portion of the land 
by virtue of some sort of agreement between 
him and his transferee, but as far as J am 
aware it has never been held that, in order 
that the position of 2 tenant and his trans: 
feree may be safeguarded as against thé 
landlord, it is necessary that the agree- 
ment between them should be of a legally 
binding nature. Jt seems to me that, in 
certain circumstances, an informal agree- 
ment between them would have the same 
effect, even Lhough it might not be legally 
binding, This seems to be the position 
in the present case, Kamalkamini having 
made some sort of arrangement with. her 
pon-in-law to the effect that he and his 
wife should come and live in her house and 
that they should all share in the enjoy- 
ment of the crops grown onthe land. | 

Jt may be sajd that even. if the above 
view of the matter is correct, it applies 
only as between the landlord and the 
original tenant, but that the transferees, 
having acquired no title as against the 
landlord, are in the position of trespassers 
and are liable to be ejected from the land, 
This contention has been raised more than 
once in similar cases that have come before 
this court and has,in recent years, invari- 
ably beennegatived. Before the question of 
ejecting the transferee can at all arise, the 
landlord must show that he has a rightof 
re-entry as againsi the original tenant. 
This right he may seek to establish either 
by showing that the conditions laid down in 
8.87, Bengal Tenancy Act have been fulfilled, 
or that the case comes within the purview 
of the Toles laid down in Dayamayi's case 
(1). Even if, ‘under the rules laid down 
in Dayamayi’s case (|), an inference of 
abandonment may be held to have arisen 
from the fact that the entire holding has 
been transferred, it is still open to the 
tenant or to his transferee to show that 
circumslances exist which negative that 
inference. As already stated, I am of 


opinion that the rule laid down in Daya- . 


mayis case (1) does not apply to the 
present case, and I am further of opinion 
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that, even if it does, the inference of 
abandonment that may arise on the ap- 
plication of that rule will, in the: particular 
circumstances of this case, have to be nega- 
tived. 

I am therefore of opinion that the plaint] 
iff has failed to prove that he has a right 
of re-entry as against the original tenant, 
from which it follows that he has no right 
to eject the original tenant's transferees 
and to take khas possession of the land 
in suit. The result is that the appeal is 
dismissed with costs and the judgment 
and decree of the lower Appellate Court 
are affirmed. 

N,-A. Appeal dismissed. 


H 


ene 


ALLAHABAD HIGH COURT. 

Second Civil Appsal No. 1420 of 1928, 

December 23, 1932. | 
MUKERJI, Ac. ©. J., AND BENNET, J. 
BADRI PRASAD—DECRAE-HOLDER 

—APPELLANT 
. versus - 
AMJID ALI AND OTHERS—J UDGMENT- 

DEBTORS - RESPONDENTS, 

Ciril Procedure Code (Act V of 1908), se 100, 
105, O XLIII, r. I—Limitation Act (IX- of 1908), 
8 —Discretion, exercise of—Whether can be quese 
tioned in second appeal—Abatement, order of— 
Second appeal—Order, when can be questioned in 
second appeal. ; i 

“Where a discretion under s, 5, Limitation- Act, 
has been exercised on proper lines, that’ discretion 
will not be questioned in second appeal. But 
where the discretion has been exercised arbitrarily 
-without due regard to principles, that discretion 
cannot be said to have been properly exefcised, and 
it may be challenged in second appeal. 

‘although no second appeal lies from ai’ order of 
abatement, the order may bequestioned in second 
appeal if it ‘affects the decision of the case.” An 
order setting aside the abatement does not affect 
the merits of the case, because the resultis that 
the parties are before the court andthe court adju- 
dicates in the presence of the parties, 


Second Civil Appeal from the decision of . 
the District Judge, Farrukhabad, dated the 
17th May, 1928. 


Messrs. G. S. Pathak and B. P. Avasthi, 
forthe Appellant. 

Messrs. N. P. Asthana and Baleshwari 
Prasad, for the Respondents. 

Judgment.—This is a plaintiff's appeal 


“and arises under the following circum- 


stances: 

The plaintiff Badri Prasad brought 
a suit for sale against one Mashuq Ali and 
certain other persons who were impleaded 
as subsequent transferees of the property 


| 

181 o: 
mortgaged. A preliminary decree for 
sale was made in due course, and an applica- 
tion was made for the passing of a final 
decree on lst May, 1925. The application 
did not say when Mashuq Ali died, but it 
was directed against the heirs of Mashuq 
Aliand the subsequent transferees of the 
mortgaged property. When a Suen 
arose asito when Mashuq Ali died, 
was found thathe had died on some date A 
September, 1924, that is to say, more than 
150 days before the application for final 
decree was made. The plaintiff. filed an 
affidavit to the effect that he was not aware 
of the death of Mashug Ali, and that was 
thejreason why he could not make an ap- 
plication for substitution of names on the 
record till Ist May, 1925. The learned 
Subordinate Judge, who was seised of the 
application, passed the following order: 

“The applicant’s allegation that he was prevented . 
from making Mashuq Ali's heirs parties in time by 
-his ignorance: of Mashuq Ali's death cannot be accept- 
ed... especially when Hardial who was prosecut- 
ing the case for the applicant impleaded them in his 
own Suit No. 2 of 1922. 1 therefore hold that the suit 
has abated aa against Mashuq Ali's heirs and reject 


his application claiming the benefit of s. 5, Limita- 
tion Act." 


A detiree’ was passed against the 
subsequent transferees by the learned 
Judge. on 28th August, 1926, but the decretal 
‘amount was reduced to AQper cent. of the total 
‘amount |due to the plaintif, evidently ori the 
ground that the properties in the hands.of the 
transferees represened 40 per cent. of the 
value of, the entire property mortgaged, The 
“plaintiff filed an appeal before the learned 
‘District: Judge and he raised the question 
ias to the setting aside of the ‘abatement. 
-The learned, J udge decided ‘the point? by 
the following sentence in his judgment: © * 

“If the application of Badri Prasad be construed as 
“an application under O, XXII, r. 9, to set aside an 
‘order of abatement, there is no ‘allegation in the 
application of due diligence on the part of the 


‘applicant. . . The ignoranceof the factum of the 
death of a party i is no excuse, 


‘Inthe result the learned Judge dis- 
missed theappeal. A second appeal has 
been filed, and it is contended that the 
abatement should have been set aside by 
the court below, and the application should 
‘have been adjudicated on as against the 
entire body of the heirs of ‘Mashuq Ali. For 
the respondents their learned Counsel has 
argued several points, and we shall take 
them one by one. The’first pointis that in 

` second appeal the plaintiff is precluded from 
: yaising ‘the point, namely, the abatement 
“should have been set aside. The learned 
‘Counsel relies on s. 105, Civil Procedure 
Code, and on 0. XLII. His argument is 


1 
i 
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that only one appeal is allowed from an order, 
and as nosecond appealfrom the order lies, 
the order is final, and cannot be challenged. 
As regards s. 105 his argument is that’ an’ 
order refusing to set aside an abatement 
does not affect the merits of the case, and 
he cites by way of example certain cases’ 
where it was held that the setting aside of 
an abatement did not affect the .case on the. 
merits. a 
We are of opinion that this argument, 
of the learned.Counsel is not sound. Itis 
true thet no second appeal- lies from en 
order, but an order may be questioned in 
a second appeal if it “affects the decision 
of the case.” What affects the decision of 
the case has been stated in many decided 
cases under different circumstances. An 
order setting aside the abatement does 
not affect the merits of the case, because 
the- result is that the parties are before 
the court and the court adjudicates in the 
presence of the parties. Every one of 
the parties is present there to represent his 
case, end therefore the decision is not af- 
fected. But where an abatement is not set 
aside, the result is that certain parties are 
dismissed from the case, and so far the 
parties go out of the case, the other party” 
has no remedy left. The decision therefore 
is given, nos on the merits but on a purely 
technical ground. We are of opinion that . 
in second “appeal the order refusing te set 
aside the abatement may be questioned. 
The next point argued by the learned 
Counsel for the respondents is that the 
‘courts below have exercised their discre- 
‘tion in not applying s. 5, Limitation Act, 
to the application for setling aside the 
abatement, and that discretion cannot be 
questioned in second appeal. It may be 
for the present conceded that where a 
discretion has been exercised on proper 
lines that nies ay not be questioned 
in second appeal. ` But where the discretion 


‘has been exercised arbitrarily without due 


regard to principles, that discretion cannot 
be said to have béen proper ly, "exercised, 
‘and it may be challenged~ in, second 
appeal. 

In this particular case both’ the learned 
Judges of the Courts below have acted 
almost arbitrarily and without following 
sound legal principles. We have 
quoted the two orders of the learned 
Judges almost in extenso only to show that 
no proper discretion has been used in the 
case. The first Court says that the plaintiff's 
allegation that he never knew of the death 
of Mashug Ali cannot be accepted. He 
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does not give any reason beyond this: 
that one Hardial was prosecuting his own 
case and he had: impleaded the heirs of 
Mashuq Ali in his own suit, and Hardial 
was the same man who was looking after 
the plaintiff's case, which is now before 
us in second appeal. ‘There is no indica- 
tion how far Hardial was authorized 10 pro- 
secute the plaintiff's case. We-do not know 
whether Hardial held a power-of-attorney 
on behalf of the plaintiff to prosecute the 
case. Then there is no rule in the Civil 
Procedure Code which lays down that in 
all circumstances, an information receivedby 
a servant or a friend of a party, whois looking 
after a case, must be imptited to the 
party himself. Section 229, Contract Act, has 
no application, nor has the definition of 
“notice” to be found in the Transfer of 
Property Act any application to the facts 
of this case. Then if the plaintiff was as 
_ a matter of fact ignorant of Mashuq Alis 

death, that should be a sufficient excuse 
for his not: applying for making the legal 
‘representatives of Mashuq Ali parties. 

As regards the learned District Judge, 
he has said that the plaintiff's application 
did not disclose any allegation of due 
diligence. Certainly it could not be expected 
of the plaintiff that he would periodically 
visit the house of Mashuq Ali and other de- 
fendants, in order to find out whether 
Mashugq Ali or any of the defendants were 
alive or dead There is no question of 
diligence in the circumstances. The ques- 
tion of diligence would arise only when 
Mashuq Alis death was brought to the 
notice of the plaintiff.. In our opinion the 
learned Judges of the court below have 
used their discretion in a purely arbitrary 
manner and therefore that discretion is 
liable to a correction in scond appeal. 
The result is that we allow the appeal, 
set aside thedecrees of the Courts below 
and send back the case to the court of 
first instance through the lower Appellate 
Court and direct the court of firsi instance 
to bring the legal representatives of Mashuq 
Ali on the record and to proceed to decide 
the application. ın accordance with law. 
ae appellant will have his costs through- 
out. ‘ 


NA. Appeal allowed. 
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MAGPUR JUDICIAL COMMIS- 

-` SIONER'S COURT. ' 7 

- Second Civil Appeal No. 343-B of 1930. - 
February 29, 1932, . 
. BTAPLES, A. J.C. , 
SHARIFUDDIN—P taintirr— 
| APPELLANT 
` versus 

ABDUL KARIM—DEFENDANT—RESPONDENT: 

Damduput—Mortgage for value of crops—Enhance- 
ment in price of crops—Effect—Principal amount~ 
Determination of. - : me 

Where a person sold future crops fora certain 
price and further agreed that, if he failed to deliver 
the crop at the stipulated time, he would pay the 
price at the prevailing rate on that date with intercat 
and as security mortgaged a house: 
. Held, in a suit for redemption, that the enhanced 
price or valus in a contract of this description, 
where future crops were sold, could not form the prin- 
cipal for the purposes of the rule of damdupat 
but the principal must be the amount . actually 

aid. 
X The ‘rule of damdupat is an equitable rule in 
favour of the debtor and should be strictly applied, 
Sadasheorao v. Kalusingh (2), referred to 

Ina suit. for redemption of the mortgage, 
the rule of damdupat will apply and according to 
that rule the principal will bə the amount actually 
advanced at the timeof the execution of the mort- 
gage, and not the amount due on the date fixed for 


‘payment. 


Appeal against the decree of the Addi- 
tional District Judge, Yeotmal, in Civil 
Appeal No. 40 of 1930, dated the 15th Sep- 
tember 1930, arising out of Civil Suit 
No. 362 of 1929 in the Oourt of the 
Additional Sub-Judge Second Class, Wun, 
dated the 22nd April 1930. 

Mr. N. G. Bose, R. B., for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 


Judgment —The only point to be decided 
in this appeal-is whether the view taken by 
the Additional District Judge with regard 
to damduput is correct or not, ‘The follow- 
ing facts are established. One Jairam sold 
the prospective cotton crop of his field-on 
the 22nd of August, 1921, the produce 
beng estimated at 16 maunds, to the res- 
pondent Abdul Karim. He agreed to deliver 
the whole crop onthe 22nd of January, 1922, 
and further agreed that if he failed- to 
deliver the crop at the stipulated time he 
would pay the price at the prevailing rate 
on that date with interest. As a security 
for payment Jairam mortgaged a house in 
Wun, and apparently Ane respondent obtain- 
ed possession of that house. The plaintiff 
appellant, whois a transferee from Jairam, 
brought a suit for redemption, claiming 
that he was entitled to redeem on payment 
of Rs. 97 only. The suit was decreed in his 
favour by the trial Court, but on appeal 
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the Additional District Judge held that, 
although the rule of damdupat applied, the 
. principal was Rs. 130, viz., the price of the 
cotton on the 22nd of J anurary, 1922, the 
date fixed for delivery, and not the amount 
of Rs: 48, which was the sum paid by Abbul 
Karim. | 

The lower Appellate Court has relied on 
Ramchand Sur v. Ishwar Chandra . Giri 
(1), which isa case of aloan of paddy, 
the amount being charged upon immova- 
ble property. I do not “however, think that 
case is iquite analogous and, at any rate, 
the question at issue there was not the 
rule of damdupat but one of limitation. 
The rule of damdupat is an equitable rule 
in favdur of the debtor and should, I 
think, be strictly applied. The gist of ‘the 
rule is that the amount to be recovered 
from the debtor at any time can never 
exceed twice the principal, i. e., the amount 
advanced to him. Now, by ‘ ‘principal” must 
I think, be meant “the amount actually 
advanced” and not a pecuniary liability 
which may arise in the future, for which 
a mortgage security is taken. It is true, 
no doubt that mortgage of property can 
be taken for a pecuniary liability which 
may.arise in the future, but such a 
liability would still be subject to the rule 
of damdupat. The present case is rather 
an unusual one, because of the sharp 
rise in the. price of cotton, .viz., from 
Rs. 60 to over Rs. 160, a khandi, between 
the date of the deed (Ex. P.-1) and the 
time fixed for payment. The respondent 
creditor is trying to take advantage of this 
rise and thereby to evade the application 
of the rule of damdupat. Such a rise of 
price, however, cannot by any analogy be 
held tobe a capitalization of interest and 
the enhanced price cannot, in my opinion, 
be considered to be the principal. Tt has been 
held in: Sadasheorao v. Kalusingh (2) that 
sawai, or prospective interest, cannot be 
considered to be part of the principal for 
the - purposes of the rule of damdupat 
and on the same analogy I hold-that an 
enhanéed price or value in a contract of 
this description, where future crops are 
sold, cannot form the principal, but that 


for the, purposes of the rule of damdupat 


the principal must be the amount actually 
paid. | 
The respondent could no ‘doubt have 


treated his contract as one: of sale and- 
- have sued for damages for breach of con- | 


(1) 61 Ind. Oas. 539; 48 C 625; 32 0 LJ 278; 25 


- QW N.57 (F B). 


(2) 88 Ind. Cas. 561; 2I NL R45; AIR 1995 Nag 
| 


| 
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tract upon non-delivery, and in such a 
case the rule of damdupat-would not have 
applied. He, however, has not done so 
and has treated the contract as a mort- 
gage, having apparently, as stated above, 
taken possession of the morigaged prop- 
erty. Ina suit for redemption of ‘the mort- 
rule of damdupat -will 
apply and according. to that.rule. the 
principal will be the amount actually 
advanced at the time of the execution of 
the mortgage, and not the amount due on 
the date fixed for payment. 

I am of opinion, then, that the view 
taken by the trial Court is correct and 
that taken by the lower Appellate Court 
is wrong. I accordingly hold that the 
principal of the bond (Ex. P-1) was only 
Rs. 48 and that the amount for redemption 
is Rs. 97,.as held by the trial Court. I, 
therefore, set aside the decree of the lower 
Appellate Court and restore the decree of 
the trial Court for redemption, As ‘the - 
date for redemption has now expired I 
extend the time and grant the plaintiff- 
appellant a further period of four months, 
2. e., until the 29th of June, 1932, to redeem, 
on failure to redeem on that date the 
right of redemption will be barred Costs 
of the appeal in both courts will be 
borne by the defendant-respondent, costs 
of the suit will be borne as ordered by 
the trial Court. 

A. ‘Appeal allowed. 

. ALLAHABAD HIGH COURT. 
Matrimonial Case No. 4 of 1932, 
` October 14, 1932, 


Youne, J. 
Me. J. W. CAROL—PETITIONER 
VETSUS ~ 


Mes. J. W. CAROL AND ANOTHER - 


OPPOSITE PARTY. . 

Divorce Act (IV of 1869), a 8 (1)—Jurisdiction— 
‘Residence'—-Intention, if material—Casual or 
temporary visits — Whether constitute ‘residence.’ 

In determining the question of jurisdiction to 
entertain a petition for divorce, intention has nothing 
whatever to do with the question. of, residence. ` 
Whether or nota person resides in a partioular dia- 
trict is a question of fact and depends in each case 
upon the evidence. - 

- Mere causal or temporary visits do not constitute 
‘residence’ within the meaning of the Divétce 
Act. : 

Messrs. A. P. Pandey and 8S. P. Kumar, 
for the Petitioner. 


Mr. O. M. Clieve, for the Opposite Party. 


Order.—The petitioner, Joseph William 
Carol, an Inspector employed by the B. N. 
Railway, filed a petition against his wife for 
dissolution of marriage. The respondent 


1933 


has objected that this court has no jurisdic- 
tion to hear the,petition. “This preliminary 
objection has been heard to-day. 


The facts are that Mr. Carol has official 
quarters provided for him by the Railway 
company at Gondia, in the Central Pro- 
vinces. He has a bungalow there, and in 
the same compound an office. The Railway 
company furnishes the office, but Mr, Carol 
has furnished the bungalow allotted to him 
himself. His position as Inspector entails 
a good deal of travelling over the railway 
line, and, therefore, in every month he is 
for several days away from Gondia, But 
when he is in Gondia he lives at the quart- 
ers assigned to him. Inthe month of April, 
shortly before the petition was filed in this 
case, Mr. Carol came to Allahabad. His 
last visit to Allahabad before April was in 
the year 1930, In view of the fact that the 
petition was filed early in May, it appears 
tome to be likely that his visit in April 
may have been necessary on account of his 
contemplated action in this court. In any 
event, whether that be so or not, he says 
that he came to Allahabad for two days and 
thereafter every month for the same period, 
and on each occasion: he saw his Counsel 
in connection with his case, He also says 
that when in Allahabad he busied himself 
in trying to discover some portion of land 
which might be suitable for carrying on 
farming operations, He says that he in- 
tends, when he can find a suitable portion 
of land and obtain a good title to ib, to 
retire from the Railway and set up business, 
in this district as a farmer and as a breeder 
of dogs, It is-obvious from arecital of these 
facts that the contemplated retirement from 
the Railway and his setting up business in 
Allahabad is very much in the air. I con- 
sider it will be some time hefore he can 
find any portion of land in this district 
which it will be safefor him to buy. At 
any rate, he has not given notice to the 
Railway company, which he must do under 
the terms of his employment, of his intention 
to retira, He says that he entered into a 
definite agreement in April to take two 
rooms in the house of a certain: Pandit in 
Allahabad for which he agreed to pay Rs. 15 
every month, and he has produced receipts 
purporting to show that this arrangement 
has been carried out. I am not entirely 
satisfied with this evidence. It seems un- 
likely for a man in the position of Mr. Carol 
to enter into such an agreement. If he was 
only coming to Allahabad when he could 
obtain leave and- on an average of two days 
a month, it would be much cheaper- for 
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‘him to stay, at a dak bungalow. Such an 


agreement can be terminated by 15 days’ 
notice in any event. Even if this evidence 
is accepted, I have come definitely to the 
conclusion that Mr. Carol has failed to 


-establish that he is now residing in Allaha- 


bad within the jurisdiction of this court. 

In my opinion, his residence within the 
meaning of s. 3 (1), Divorce Act, is in 
Gondia. No mere casual or temporary visits 
to Allahabad can possibly constitute ‘resi- 
dence’ within the meaning of the Act, 
Counsel for Mr. Carol presses that itis his 
client's intention ultimately to take up his 
abodein this district. Intention has nothing 
whatever to do with the question of resi- 
dence. Whether or not a person resides in 
a particular district is a question of fact 
and depends in each case upon the evidence, 


-It is impossible to say in this case that 


Mr. Carol, in the circumstances outlined 
above, resides within the jurisdiction of this 
court, The objection, therefore, of the re- 
spondent must succeed, This petition will 
be returned to Counsel for the petitioner for 
presentation to the proper court. 

N. A. Petition returned, 
CALCUTTA HIGH COURT. 
Application in Original Suit No, 1567-A 
of 1932, 

July 29, 1932, 

AMEER ALI, J. 
GHETARANEH DE—APPLICANT 
versus 
NARENDRAKRISHNA DE— 

OPPOSITE Parry, 

Succession Act (XXXIX of 1925}, 8. 807—Powers of 
executor under—Will—Morigage by executor—Mort- 
gagees' failure to scrutinise will—Inference usto cone 
tructive notice— Whether can be drawn, 

Section 307, Succession Act, gives the executor 


-powers at least as extensive as those ofan executor in 


England before 1926. But a transferee who deals 
with a transferor(who happens to be an executor) 
not as executor but as owner, isnot entitled to the 
protection which the Jaw affordsto transferees from 
executors acting qua, executors. Goolam Hoosain 
Somji v. Bank of Bombay (2), explained |p. 140, col. 2.] 
In the case of a transfer byan executor one starts 
with the assumption thatthe transfer is valid qua 
the transferee, until and unless it is established that 
the transferee had notice that the executor was act- 
ing in breach of trust. The mere fact that the 
mortgagee fails to scrutinise the will does not lead 
to the inference that he has notice that theloanis not 
necessary for the administration of the estate. 
Goolam Hoosain Somji v. Bank of Bombay (2), relied 
on [p. 139, col. 1] Y 
Mr. P.N. Chatterji, forthe Applicant. 
Mr J.C. Hazra, for the Opposite Party. 
Judgment —I dismiss the application. 
Defendant No. lis the executor of the estate 
of his father, Ambikacharan De, who died 
on. 2nd July 1925, leaving corsiderable 


” 
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property. He left him surviving defers 
dant ‘No. 1, Narendrekrishna De, a 
grandson and a grand-daugh- 


ter, who by her next friend, her mother, 
the wife of defendant No. 1, is the appli- 
-cadt. | In his will, the testator mentioned 
his debts. He also gave the present ap- 
-plicant a legacy of Rs. 8,000 to be spent 
for her marriage. Defeadent No.1 was re- 
siduary legatee, and also named as exe- 
.cutor, i in the alternative. He obtained 
probate in 1926, and according to the 
allegations in the petition, he has dissipat- 
ed the property, with the result that 
even this sum of Rs. 8,000 cannot be 
found |to satisfy the legacy of the appli- 
cant. Among other alienations made by 
the executor, which are set out in para. 
8 of the petition, is the transaction now 


challenged, viz., a mortgage, made in Jan- _ 


uary, 1927, of No. 11-1, Goabagan | Street, 
. Calcutta, for Rs. 30,000 in favour of the Co- 

operative Insurance Society, Ltd., defend- 
ant No.2, and the sole respondent to this 
-application. The mortgagee obtained 
preliminary and final decree, and the 
property was about to be sold . when. this 
application to stay the sale was made. I 
granted ad interim stay on terms. I do 
not propose to-go further into the facts or to 
deal with the merits of application, be- 
cause, | in my view, it is based upon a 
misconception of the law. 

The ;mortgage in question (Ex. “B” to 
petition) wasclearly by Narendrakrishna 
De, as. executor. It is sought to affect 
the transferee on gróunds set out in para. 
10 of the petition, the material allegations 
being that defendant No. 2. had or ought to 
have had full knowledge: that the said loan 
was required by Narendrakrishna De for 
his own personal and private purpeses. 
That is an -allegation of actual notice or 
constructive notice. Counsel for the ap- 
plicant put his case of. notice in the follow- 
ing way : that. it was the duty of the 
mortgagee to scrutinize the will. Had the 
mortgagee so scrutinized the will he would 
“have noticed that the amount of debts left 
by the'testator, according to his own 
statement, was small though the estate was 
‘large ; and, secondly, that there was a legacy 
or a bequest ‘tothe present applicant. It 
was argued from this that not only must 
notice be inferred but also fraud of the 
- -mortgagee in accepting the mortgage and 
jn bringing the suit. It was notsug- 
gested that the mortgagee had any actual 
notice. :It was argued that,’ according to 
law, an ‘executor cannot create a. mort- 


i 
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gage which is valid so far as outsiders 
are concerned, unless the amount raised 
was actually necessary and utilized for 
the purpose of the estate, and, in support- 
of such argument, Counsel relied upon 
the case of Manindra Chandra v. Sudhir- 
krishna Banerji (l). Now, I think it 
necessary to point out that this decision 
establishes nothing of the kind. The 
question before the learned Judges was 
‘entirely. one of unsecured loans to an ex- 
ecutor continuing the business of the 
testator. On this question the judgment 
contains a most careful _and- complete 
summary of the law. The question of. 
transfers by way of mortgage or sale by 
executors was in no way before them. In 
two places the learned Judges point that 
out. Atp.228* theysay:: `. F 
“Weare speaking here of simple cases of loans . 
on promissory notes or hatchitas or other contracts, 
that is to say, cases whereno charge has validly been 
created on the estate;” 
and, again, at page 2305, they refer ‘to this 
aspect of an executor’s activity, possibly, 
in language, too restricted. That how- 
ever was a matter with which they 
were ‘nob dealing. In the case of 
Shishirkumar Kar v. Direndrachandra Kar, 
[0. C. No. 1838 of 1929, decided on 15th 
February 1932 by Amir Ali, J.,] the 
two aspects of the matter fell to be dealt 
with: (a) unsecured loans and (b) transfers 
by executors. In giving judgment in that 
case I pointed out that in these two matters 
the law starts with entirely different con- 
siderations: (a) In the case of unsecured 
loans to an executor the executor is personal- 
ly liable, and the creditor only obtains a 
right to proceed against the estate by a 
circuitous and artificial route, viz. sub- 
_rogation, for which purpose he has to prove 
that the loan was necessary, that it was 
properly applied, and so forth. The mortg- 
agee or transferee has to prove nothing. of 
the sort. (b) In the case of a transfer 
by an executor one starts with the assunp- 
tion that the transfer is valid qua the trans- 
feree, until end unless it is established that 


- 


“the transferee had notice that théexecutor 


was acting in breach of trust. Thè portion 
of the judgment in Shishirkumar Kar v. 
Direndarchandra Kar dealing with trans- 
fers by executors reads as follows: 

“With regard to mortgages by executors, dis- 
closed as executors, the principles appear to me 
to be as follows:-: (7) Awa executor qua executor 
may make a mortgage for purposes of adminis- 

(1) 136 Ind Cas 893; AIR 1932 Oal 182; 59 © 216; 
53 OL J 589;33C W N 8:0; Ind Rul (1932) Oal 
Cal, 215. í 
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tration. He may not do..so for any other purpose, 
i.e, for his private purposes (or for carrying ona 
business left by the testator); (ii) he is however, 
when mortgaging, presumed by law to be mortgag- 
ing for. purposes of administration, and a mortgagee 
is not bound to see to the application of the money ; 
(iit) if the mortgagee has notice that the executor 
is not mortgaging for purposes of administration, 
i.e. if he has notice that ths executor is borrow- 
ing for his owa private purposes, he becomes a 
transf2ree with notice of breach of trust, and he gets 
no better title ” 


Thereafter the cases in support of those’ 
propositions are set out. In this case, no 
ground for notice is suggested except that 
the lender should have scrutinized the 
will, and from that gathered that there was 
no necessity for this loan. In my view there 
is noauthority for such a proposition, and, 
that being the state of the law, I must refuse 
the application. The application must be 
dismissed with costs. i 


The following will supplement my judg- 
ment in this matter delivered-on Tuesday 
last, 26th July, 1932. I then dismissed 
the application of the plaintiff, a 
legatee under the will of Ambikacharan 
De, for stay of sale of certain property bé- 
longing to the estate mortgaged by the 
“executor, her father. I dismissed the ap- 
plication without going into the merits 
because, in my opinion, the. proposition 
of law upon, which it was based was mis- 
conceived. Shortly put, the only ground 
upon which the transaction vis avis the 
transferee was assailed . was that. the 
transferee should have considered the 
will and gathered from it that there were 
no debts to be discharged, and that there- 
` fore the executor was mortgaging for his own 
‘private -purposes. I was unable to accept 
this proposition. At the time, Counsel -for 
‘the applicant relied upon the case. of 
Manindra Chandra v. Sudhirkrishna 
Banerji (1). Subsequently, Counsel for 
the applicant asked for an opportunity to 
-place before me a ruling which ‘in his 
view was directly in point, viz, Goolam’ 
Hoosein Somji v. Bank of Bombay (2). 
affirmed on appeal to thePrivy Council under 
the namewf Bank of Bombay v. Suleman 
Somji (3). I will call it Somji’s case (2). 
I had not overlooked this case. In the 
judgment in Shishirkumar Kar v. Dhiren- 
‘drachandra Kar, I treated Somji’s case (3) 
as typical of that class of cases where an 
‘executor transfers, but is not known to 
to the transferee in the- transaction as an 

(2) 7 Bom L R407, “we ae: 
(3) 1 Ind Cas 3€9; 33 B-1; 35 I A139; 10 Bom LR 


1065; 12 O W N 993: 4 MLUT 201; 18M L J 435; 5 A 
L J 661; 80 LJ 345 (P O). 
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executor.’ The significance of this will, 
I hope, become apparent from what fol- 
lows. < 

In the report of the case, before Sir 
Lawrence Jenkins, there are many pas- 
sages which, taken by themselves, are 
undoubtedly encouraging to Counsel for the 
applicant, but I regret that again I must 
disappoint him in my view of the law. 
It is only feir however that I should state 
my reasons in detail, The essential facts 
of Somji’s case (2) wereas follows: In 
1885 Somji Parpia died leaving a will. 
To his four sons by his first wife, whom 
he made executors, he left the whole of 
his estate subject to a legacy of Rs. 35,C00 
infavour of hisfour-sons by his second 
wife. The four executors and residuary 
legatee continued to carry on the family 
business under the name of Somji Parpia 
& Co. Many years later in 1899 they 
were indebted to the Bank of Bombay in 
respect of this business on hundis or Bills 
of Exchange, inthe name of the ‘firm. As 
security for this indebtedness they de- 
posited with the bank by way of mortgage 
the title deeds of certain property which 
had formed part of the estate of the 
testator. When taking this deposit, the 
bank were unaware that these four sons, 
the mortgagors, were executors, and were 
unaware of the provision of the will. 
The bank dealt with the mortgagors 
as being entitled in their own right to the 
property mortgaged. Thee were. three 
points in Somji’s case (2) viz: - - > 

First.— That the mortgage was not made 
by the mortgagors as executors: 

“We start with the fact that the bank admit- 
tedly did not deal with the first four. defendants 


as executors, butas owners of the property mort- 
gaged” 


This passage occurs in that portion of 
the judgment which deals with the ques- 
tion whether the mortgagee took with notice 
that the executors were acting improperly 
(see below) It would, in my opinion, 
have been more logical to treat this fact 
as a matter de hors the question of notice, 


by itself constituting a fundamental 
distinction between such a case anda 
case when the 


mortgagee deals’ with 
the mortgagor as executor. . 


Second.—That, even regarded as a-mort- 
gage by an executor, the mortgagee was 
affected by notice. Sir Lawrence Jenkins 
held that notice was established on two 
grounds: (i) the ground already mentioned, 
viz., that the bank was: in point of fact 
not dealing with the mortgagor as exe- 
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cutor; (41) that the mortgage being clearly 
to secure advances to the. mortgagors, 
the bank had notice that the executors were 
not acting for purposes of administration, 
‘bringing the case directly within the decision 
of Hill v. Simpson (4). 

Third. Thethird point was the con- 
tention (raised by ihe bank) that not- 
withstanding the above considerations 
by réasons of the- fact that- the mortga- 
gors [were not only executors but aiso 


*vesiduary legatees, therefore on the prin- 
“ciple of Graham v. Drummond (5), the trans- 


action could not be impeached. The prin- 
ciple: of Graham v. Drummond (5) is shorily 


_stated as Rule No, 6 in Williams on Exe- 


cutors, 12th Edn., page 572, As regards 
this aspect of the case, Sir Lawrence-Jen- 
"king, : while accepting Graham v, Drum- 
mond (5) a8 good law, distinguished the 
case before him on the ground that the 
claimants were not merely creditors but le- 
‘gatees. In the case before me the claimant 
is- also a legatee, and the executor is also a 
‘residuary legatee, hut it is not necessary 
for the transferee to resort to this last line 
‘of defence, and I, therefore, have no’ to con- 
‘sider the effect or applicability of Graham v. 
Drummond (5). The Judicial Committee took 
. the same view of the applicability of Graham 
iy, Drummond (5). Their Lordships agreed 
‘that the bank had constructive notice of the 
: will and ofits provisions: Suleman Somjt 
v. Bank of Bombay (3); but the importance 
-of the ruling is that it is based substan- 
tially: on, the Irish case Queale’s Estate (6) 
‘the facts of which they consider to be simi- 
lar. ‘As the report of this case may not be 
‘generally available, I quote the material 
passage in full: 

“I will consider, in the first instance, how the posi- 
‘tion of John William Queale, as executor independent 
“of his position as residuary legates, affects the case. 
‘The power of an executor to deal with personal 
“estate ‘is, I need hardly say, well known, He has 
full power to sell and mortgage it, not only as 
against pecuniary legatees, but also as against speci- 
fic and residuary legatees; and dealing with the 
property qua executor, a bona fide purchaser and 
mortgagee is not under any obligation, and has no 

right to require the executor to show that what he 
is doing .is required for the purposes of administra- 
tion. But the case is different where the purchaser 
‘knows ‘that the executor is abusing his position; and 
if an executor, being merely executor, mortgages 
for his own private debt, such a transaction, being 
-mala fide, cannot stand. In the present case, I do 
not see how the bank can be considered as having 
dealt with John William Queale as executor. If 
they did, the fact of the debt sécured being the private 
debt of Queale to the bank, would destroy their title.” 

(4) (1802) 7 Ves 152; 6 R R 105. 5 

(5) (1896) 1 Ch, 968; 65 L J Oh 472; 44 W R 596; 74 

4 


T 417. 
(6) (1886)'17 Oh: D 361. 
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Then the Judge goes‘on to say : a a 

“But the strength of the argument for the bank was 
that Queale dealt with them as absolute owner, that 
as residuary legatee he was such absolute owner” 
and so. forth. In my opinion the real deci-. 
cision in Somji's case (3) was that a trans- 
feree who deals with a transferor (who 
happens to bean executor) not as executor 
but as owner, is not entitled to the protec-- 
tion which the law affords to transferees. 
from executors acting qua executors, It is 
not contended that there is any difference, 
which would operate in the applicant's 
favour between English and Indian Law, 
In my view, s. 307, Succession Act, gives 
the executor powers at least as extensive as 
those of an executor in England before- 
1926, I should have mentioned that the 
will contains no restriction on the ordinary. 
powers of an executor, Mr, Chatterji, for 
the applicant, as a lasi resort, has argued 
that in the present case the mortgage was 
not by the executor gua executor. I do not 
agree, Although the mortgagor is describ- 
ed as: è 

“Narendrakrishna De in his personal capecity and 
in his capacity as executor,” < 
the rest of the document makes it-perfectly, 
clear that he was mortgaging qua executor, 
Ido not again propose to deal with the merits 
of the application, In too many cases there 
is devas:avit by the executor, This may 
be one of those cases. In some cases: there 
is collusion between executor and the appli- 
cant. In still a greater number of cases 
there is a mixture of devastavit and collu- 
sion, a common proportion, I should say, 
being of two devastavit to one of collu- 
sion. But assuming that this is a case 
solely of devastavit, in my view of the law, 
I must refuse interlocutory relief. .This 
being the case, itis not necessary for me to ` 
consider an aspect of the matter which ap- 
pears to have been overlooked by Counsel 
for the applicant. Even if the plaintiff be 
right inlaw, it does not necessarily follow 
that this mortgage will beset aside. She 
may have a charge on the property for her 
legacy of Rs. 8,000. Thischarge’ may take 
precedence on the security of the mortgagee, 
the latter may be perfectly valid subject 
to such prior charge. My previous order 
dismissing the application for stay of bale, 
will therefore, stand. In further protection 
of .any possible rights of the plaintiff, I 
direct that the application for payment out 
by the purchasers will be made on notice to 
the plaintiff. 


Ne A, Application dismissed. 
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. ALLAHABAD HIGH COURT. 
Civil Revision No. 468 of 1931. 
October 12, 1932. 
SULAIMAN, O. J., AND Kiscu, J. 
Lala MANMOHAN DAS — APPLICANT 


versus 
Pandit KRISHNA KANT MALAVIYA— 


Opposite Party. : 

Civil Procedure Code (Act V of 1908), s. 151,0 1X, 
r.8, O XVII, rr. 2, 8—1 laintiff's absence on ad- 
journed hearing— Plaintiff's pleader applying for 
adjournment--Refusal of adjournment and dismissal 
of suit - Dismissal fulls under O. XVII, r. 8—Plaint- 
iff's remedy—Application for restoration, if lies— 
Order restoring suit—Revision. 


Where the plaintifi's Pleader appears on the date ` 


to which acase is adjourned and makes an applica- 
tion for an adjournment which is disallowed, the 
plaintiff éannot, in view of the explanation added 
to O. XV, r, 2, Civil Procedure Code, be deemed 
to have failed to appear on that occasion. When a 
suit is dismissed not for default of appearance but 
for want of prosecntion, the order dismissing the 
suit fells under O XVII, r Band not under O XVII, 
r. 2 and amounts to a decree dismissing the 
suit for want of evidence on the merite. 
The plaintifi's remedy in such a case is either by 
way of review or an appeal to the higher court. 
An application for restoration is misconceived. 
” Lalta Prasad v. Ram Karan (3), distinguished. 

An order restoring a suit which bas been dismissed 
for default isa case decided within s. 115, Civil 
ae Code, and may be revised by the -High 

ourt 


Messrs, Damodar Das and S. Majid Ali, 
for the Applicant. 


Mr. K. N. Malaviya, for the Opposite- 


Party. 


Judgment.—This is a  defendant's 
application in revision from an order of the 
Subordinate Judge restoring a suit which 
has been previously dismissed. A prelim- 
inary objection is taken that no case has 
been ‘decided and that, therefore, no 
revision lies; if the contention of the 
applicant is correct, the suit had been finally 
disposed of, the court had become a functus 
officio and a fresh proceeding was started 
by the plaintiff for the setting aside of 
the previousdecree. This separate proceed- 
ing has now terminated in favour of thé 
plaintiff “and the original suit has. been 
restored. In view of the pronouncement 
of .two Full Benches of thiscourt in Ram 
Sarup v. Gaya Prasad (i), and Radha 
Mohan v. Abbas Ali (2), it must be held 
that a case has been decided and that a 
revision would lie if the conditions required 
bys. 115, Civil, Procedure ‘Code are ful- 
filled. It appears that the suit had been 
pending for some time and had been ad- 

(1) 90.Ind. Cas. 180; A I R 1925. All. 610; L R 
6A 601 Civ: 24 ALJ 56:48 A 175. 


(2) 183° Ind. Cas 129; A I R 1931 AIL 294; 53 A 
612; (1931) A L J 377; Ind Rul, (1931) All, 517. g 
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journed on several occasions. The last date 
fixed wes 5th March, 1930. On that date 
the plaintiff's Pleader appeared and present- 
ed an application for an adjournment of the 
suit on the ground that the plaintiff was 
absent at Gorakpur in connection with 
some meeting. The application for adjourn- 
men‘ was pr essed on behalf of the plaintiff, 
but the court declined to adjourn the case. 
After this the plaintiff's Pleader was called 
upon to proceed with the case but he stated 
that he had no further instructions from his 
client. “The defendants were all present 
and were: represented by their Pleader. 
The court accordingly ordered: “The suit 
is hereby dismissed for want of prosecu- 
tion.” 

The plaintiff did not appeal from this 
but presented an application for restora- 
tion of the case on. the 
ground thatthere was sufficient cause for. 
his not appearing personally. This- ap- 
plication wasopposed by the defendants, 
but hasbeen granted by the court below 
on the supposition that there had been a 
default of appearance on the previous 
occasion and a disposal under O. IX r. 8, 
and that, therefore, the plaintiff 1s entitled 
to havethe suit restored if sufficient cause 
is shown. Thereis no doubt that O.TX,r. 8 
can apply only where the defendant 
appears and the plaintiff does not appear 
when the suit is called on for hearing. 
In the case of an adjourned hearing there 
is special provision made by Court in the 
form of an explanation added to O. XVII, 
r. 2, under which no party shall be deemed _ 
to have failed to appear if he is either 
present oris represented in court by an 
agent or Pleader though engaged only for 
the purpose of making an application. 
It follows that inasmuch as the plaintiff's 
Pleader did appear on that occasion and 
make an application for an adjournment 
which was disallowed, the plaintiff cannot, 
in view of the explanation, be deemed to 
have failed to appear on that occasion. 
There was accordingly no default of ap- 
pearance on behalf of the plaintiff and 
tthe learned Subordinate Judge did not in 
his order say that the suit was being dis- 
missed for default of appearance. There 
was no evidence before thecourt and the 
suit was dismissed for wantof prosecution. 

In our opinion the case fell under 
O. XVII, r. 3, and not under O. XVII. 
rr. 2. The order therefore, amounted to a 
decree dismissing the. suit for want of 
evidence onthe merits and nob one dis- 
missing it for default of appearance, 
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The plaintiff's remedy was either by way 
of review or an appeal to the higher Court. 
Instead ofappealing from the decree he 
applied for the setting aside of the decree 
and for the restoration of the suit, treating 
the dismissal as one fordefault of appear- 
ance. This remedy was obviously miscon- 
ceived. It is urged on behalf of the 
plaintiff that there is an inherent jurisdic- 
tion in a court to set aside a decree and 
restore a suit even where it does not fall 
under O. IX. For thisreliance is placed 
on the case of Lalta Prasadv. Ram Karan 
“ (3). But in that case there was an appeal 
from the decreé passed in the case and 
it was the Appellate Court which set aside 
the decree, Had the plaintiff in the present 
case appealed from the decree and shown 
good cause to the Appellate Court the 
decree might just as well have been set 
aside in this case also. 

-It may even now be possible for the 
plaintiff toappealand ask for extension of 
time, if he ‘can satisfy the Appellate Court 


that there has been good cause for not: 


filing the appeal owing to some wrong 
advice under which he was prosecuting 
another proceeding bona fide with the same 
objectin view. It isunnecessary for us to 
express -any opinion on this point. We 
think thatthe court below has acted with- 
out jurisdiction insetting aside the pre- 
vious decree which was not an order dis- 
missing the suit for a default of appearance 
and has also acted with material irregulari- 
ty. Theapplication is allowed and the 
order dated 14th March, 1931, is set aside. 
But in the circumstances of the case, we 
direct thatthe parties should bear their 
own costs in both the courts. 
NAv - Application allowed. 


(3) 14 Ind. Cas, 187; 34 A 426;9A LJ 666. 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 45 of 1932. 
July 14, 1932. 

Rangin, C. J., AnD O. O. Guosz, J. 

PRATAPMAL RAMESHWAR— 

fas APPELLANT 

Versus 
CHUNILAL JAHURI—Rasponpent. 
Presidency Towns Insolvency Act (1II of 1909), s. 18 

— Ability to pay debis, meaning of—Burden of proof 
—Civil Procedure Cede (Act V of 1908), O. XXL, rr 
62, §4—Receiver appointed by Court—Applicability of 
rule—Sudgmeni-debtor's property in custody of 
Receiver in another suit—Atiachment of the property, 
byereditar with leave of court—Legality of. 
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What the Presidency Towns Insolvency Act means 
by ‘ability to pay debts’ ins.13 thereof is not merely 
that the man has assets which, if liquidation proceeds 
may,io the result, provide sufficient money to dis- 
charge his debts. It means that he is not so embaras- 
sed that he cannot meet his debts in the ordinary 
wey by making legal tender and discharging his 

ebts. 

The circumstance that a man has assets and the 
assets are not liquid assets and therefore he cannot 
pay his debts is a circumstance which stands in 
favour of having a liquidation and not against hav- 
ing a liquidation. | 

The burden of proof of -ability to pay the debts in 
order that the creditor's petition may be dismissed is 
on the debtor himself. Z 

Order XXI,r 53, Civil Procedure Code, does not 
apply to a case where the court appoints a Keceiver of 
the rents and profits of immovable property. . 

Where certain persons apprehending execution have 
started a partnership suit and have a Receiver 
appointed of the assets, and a decree -holder prays 
the court to give him leave, so faras a certain pro- 
perty isconcerned, to ignore the receivership altoge- 
ther, the court will give the creditor no leave to 
attach direct, but itwill give him a charging’ order 
upon the assets that are being administered upon the 
term that the creditor will use that charging order 
in a way which will be under the control of the court. 
Such an attachment is a perfectly goədf attachment. ` 
Kewney v. Attrill (1), applied. 


Second Civil Appeal from an order.of . 
the Ameer Ali, J., in Insolvency Case No. 47 
of 1932. 

Mr. S. N. Banerjee, for the-Appellant. 

Messrs. N. N.Sircar and N. C. Chatterjee, 
for the Respondent. Tee 

Rankin, C. J.— This is an appeal from. 
an order made by my learned brother 
Ameer Ali, ¢J., whereby he’ dismissed a 
creditor’s petition for the adjudication of 
the two respondents as insolvents under the 
Presidency ‘Towns Insolvency Act. The 
petition was brought on 4th March of the 
present year and ths learned Judge pro- 
ceeded upon the ground that, in his opinion 
it was not made out by the creditor that 
the debtors were not in a position to pay 
their debts. It is quite true that cne of 
the reasons for which the court is entitled 
to dismiss a creditor's petition is the reason 
given in s. 13, Presidency Towns Insol- 
vency Act, which says that : 

“the court shall dismiss the petition ifthe debtor 
appears and satisfies the court that he is able to 
pay his debts.” 

It will be seen that the burden of proof 
is entirely on the debtor. In the present 
case the question appears to be what is 
meant by saying that the debtor has to 
prove that he is able :to pay his debts. 
The case made by the- respondents was 
not a case that they were able to pay 
their debts, if it be carefully examined, 
though they do say in so many words 
“we are stijllin a position to pay all jus} 
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cnd reesonable debts.” But the case they 
make is that they are entirely unable at 
the present to pay the petitioning creditor's 
debt, to speak of that alone, apart altoge 
thər from any other debts. They say they 
have got a number of immovable properties; 
that the mortgages will be less than the 
value of these properties. They wind up 
by saying that they are not insolvents, 
but, in the circumstances, they have no 
ready cashto pay. Whatthe statute means 
by ability to pay debts is not merely 
that the man has assets which, if liquidation 
proceeds, may, in ibe result, provide suffi- 
cient money to ‘discharge his debts. It 
means . that he isnot so embarassed that 
he cannot meet his debts in the ordinary 
way by making legal tender and discharg- 
ing his debts. . l f 

The circumstance that a man has 
and the assets are not liquid assets and 
therefore he cannot pay his debts isa cir- 
-cumstance which stands in favour of having 
a liquidation and not against having a 
liquidation. The judgment to be exercised 
on this ground in connection with a petition 
for adjudication is exercised on very 
much ‘the same lines as the discretion 
to annul an adjudication on the ground 
that the debts have been paid or that 
the debtor ought never to have been 
adjudicated. It was never the intention 
of the statute that a man, having a 
petitioning creditor's debt and proving 
an act of bankruptcy, should be told that 
no provision whatever will be made for 
payment even of his debt, and that the 
petition is to be dismissed on the ground 
that the debtors are able to pay all 
their debts. If, toa petitioning creditor 
who has knowledge of an act of bankrupt- 
cy, tender of money is made for his 
own debt, he is not, in a usual case, 
at all obliged tə receive the money 
and ‘have the petition dismissed, because 
it may very well be that other creditors 
may proceed in insolvency and that the 
payment will be held bad against the 
Official Assignee.. But, if coupled 
with such an offer, it can be shown that 
there are no other debts or that the 
debtors are prepared and able to pay off 
all the other debts, then no doubt a 
‘strong case arises for dismissal of the 
petition. In my ‘judgment the learned 
Judge has misapplied the terms of the 
section, on which. he has. relied, and 
judgment cannot be supported upon the 

round on which it has been based, 

- Before us, the appeal has been supported, 
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assets 


. in the same way. 


the 
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by a contention to the effect that the only 
act of insolvency shown is that premises 
No. 38, Baratola Street, belonging to the 
debtors were attached on 19th January 
1932, and continued under attachment for 
more than 21 days. It is said that that 
attachment was an irregular or illegal 
attachment altogether, It appears that the 
court appointed a Receiver over the prop- 
erties of the debtors including this prop- 
erty. It appears that the petitioning cre- 
ditors, who held a decree for their debts 
applied to the court, which had appointed 
a Receiver, and asked for leave, notwith- 
standing the appointment of a Receiver! 
to attach two definite specified immovable 
properties in which the debtors had an 
interest. The court gave the leave asked 
for and the attachment was formally and 
regularly made by an attachment under 
O. AKI, r. 54. The way in which it js 
said that that attachment is illegal or 
improper. is this: It is said that under 
r. 52, O, XXI, Civil Procedure Code, this 
proceeding was not rightly taken. It 19 
quite true that that proceeding has no 
connection whatever with r.: 52. Order XXI, 
r. 52 refers to property in the custody of 
a court or public officer. It provides that 
an attachment can be made in a way 
which leaves noroom for an application for 
the leave of the court or of the public 
officer. It is to be noticed that it treats 
the court and the public officer exactly 
e w Under that rule, in any 
case to which it applies, the executing Court 
simply issues attachment without consulting 
the other court. Apart altogether from any 
question whetherr. 52, applies to immovable 
property, while it istrue in a sense that 


-the court, when it appoints a Receiver, 


takes possession of the property, I 
reasonably clear that the ie aes oe 
intended to apply to a case where the 
court appoints a Receiver of the rents and 
profits of the immovable property, 

What has been done in this case hag 
been done following the practice .on the 
original side, which of late years, becama 
settled in view of principles well-settled 
in England andis now in Chap. XVII of 
our rules. It is very common for persons 
who apprehend execution to start a partner- 
ship suit and have a Receiver appointed 
of the assets of the- partnership, or a 
partition suit, and have a Recéiver ap. 
pointed of the assets of the family, ora 
mortgage suit and have.a Receiver ap. 
pointed of the assets under mortgage. * In 
thesq cases, the endeavour ta ype O, KAL, 
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1.92, is of very small use to the execut- 
ing creditor. lt may be that the suit 
for partition or for dissolution of partner- 
ship is entirely collusive, and under jr. 52, 
O. KAT, very little relief is to be obtained 
by the executing creditor. According to 
the particular practice inthis court and in 
the Courts in England the creditor, in such 
circumstances, is to go to the court who 
appoints the Receiver, and he asks the court 
. to give him leave, so far asa certain proper- 
ty is concerned, to ignore the receivership 
altogether. In that case he proceeds 
exactly as if no Receiver has ever been 
appointed and that isthe course adopted by 
the creditor in this case. Sometimes, when 
a creditor goes and asks leave in such 
fashion, the court will not allow him to 
attach the assets direct. 

Inmany cases that might result in 
interfering with the administration of 
the court asregards the partnership assets. 
In a partnership case, the court calls for the 
creditors and endeavours to pay the credi- 
tors of thefitm out of the assets and to 
hand back the balance, if any, to the partners 
according totheir shares. In many cases 
therefore toallow anexecuting creditor to 
come in and levy upon the assets directly 
and independently of the court’s proceedings 
would lead to confusion and cause in- 
justice oc give preference to the attach- 
ing creditor. Insuch cases the court will 
refuse the reliefin thatform and will make 
an order in the well-kown form now known 
by the case of Kewney v. Attrill (1). It 
will give the creditor no leave to attach 
direct, but it will give him a charging 
order upon the assets that are being ad- 
minstered upon the term that the creditor 
will use that charging order in a way which 
will be under the controlof the court. The 
present is a case where the court granted 
leave to attach the assets direct by the 
ordinary process and the Master, in this 
case, upon a tabular statement, is quite 
right in ordering attachment under r. 54, 
O. XXI. That attachment is a perfectly 
good attachment and theact of bankruptcy 
therefore cannot be challenged. 

Wehave been asked in this case, to 
give the debtors fiirther time. I am well 
aware ofthe difficulties of giving debtors 
very much time when a bankruptcy peti- 
tion has been filed and is being contested. 
But had there been any attempt when this 
petition was first filed on the part of the deb- 
tors to provide for the petitioning creditor's 

(1)°(1886) 4 Oh D 345; 56 LJ Ch 448; 33 W R 191; 
ba L T 805. 
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debt on term of being given a little timé, 
Ichould have been the last person to have 
objected to any reasonable order of adjourn- 
ment. One may takenoticeof the fact that 
at the present time, people may very legi- 
timately have special difficulty in finding 
the necessary liquid money to pay debts; 
but this petition was presented in March 
and nothing whatever has . been done 
topay off even the petitioning creditor, 
let aloneany of the other creditors. Mr. 
Banerjee, who has to look after the interests 
of his client, isnot disposed to consent to 
futher time being given to the debtors, and 
his client might very well be, for all we 
know, in difficulty at this stage in receiving 
his money, unless indeed all the other’ 
creditors can be ascertained and. at the 
sametime paid. It is quite impossible for 
us therefore to thrust upon Mr. Banerjee’s” 
client, against his will, a further adjourn- 
ment for any such purpose. 

Inthe result the order of adjudication 
must be made. We find the act of 
insolvency being the act mentioned in 
cl. 1, para 6 ofthe petition and we find” 
the petitioning creditor’s decretal debt 
to bea good petitioning creditors debt 
and we make the adjudication now. The 
appeal will be allowed. The petitioning 
creditor's ordinary costs of this court and 
of the court below certified for Counsel will 
come out ofthe assets, 

C. C. Ghose, J.—I agree. 

NA. Appeal allowed. 


_ ALLAHABAD HIGH COURT. 

Miscellaneous Civil Case No. 842 of 1931 

connected with 
Miscellaneous Case No. 70 of 1932. 
May 5, 1932. 
MUKERJI AND BENNET, Jd. 
In re NARAIN DAS-MOHAN.LAL oF 
BENARES. 

Income Tax Act (XI of 1922), s3. 52, 66 (2)— 
Revised return—Question if assessee is guilty under 
s. 52—Whether can be referred to High Court— 
Plea of benamiinvestment—Onus of proof on as 
sessee—No question of law raised—Keference, if 
competent. + 

The question whether after the filing of a revis” 
ed return the assessee can be deemed guilty under 
a. 52, Income Tax Act, cannot be referred to the 
High Court under s 66 (1). 

No reference canbe made to the High Court of: 
any question arising out of an order under s. 52 
passed by an Assistant Commissioner, whether the 
order is contained in the orderin appeal, or whe« 
ther it is ina separate „proceeding. 


.past and produced to prove 
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The assessees admitted that certain amounts had, 


been received by them from third -parties by way 
ofinterest, But they pleaded that though the invest- 
ments stood in their names, the money was really 
money belonging to theirsister and had been in- 
vested on her behalf : 

Held, (1) that the onus Jay on them to prove their 
plea and that the Income Tax Officer could hold 
that the evidence produced by them was not 
sufficient to discharge the onus of . proof which lay 
on them; 

(2) that it was open to the Income Tax Officer to 
find that anagreement or admission relating to the 
their plea was not 
sufficiently proved to be a genuine transaction and 
that in rejecting the document, he was not violating 
any ruleof law; 

(3) that there being no point of law involved the 
reference was incompetent. 

Miscellaneous Civil reference submitted 
bv the Commissioner of Income Tax, “dated 
the 11th December, 1931. 

Mr. Gopi Nath Kuneru, for the Assessee. 

Mr. U. S. Bajpai, for the Crown. 

Judgment.—These are two income-tax 
matters arising on the application of the 


-assessees, Mohan Lal Narain Das of Bena- 


res. The first is a reference by the Income 
Tax Commissioner, ‘Miscellaneous Case 
No. 842 of 1931, and the second is an ap- 
plication, N iscellaneous Case No. 70 of 1932, 
by the assessees asking that the Commis? 
sioner should þe required to make a further 
statement on certain points,, In regard to 
this application we have heard learned 
Counsel, ‘and we have come to the conclu- 
sion that there is no. further statement of 
the case required from the Income Tax 
Commissioner. Argument was made on 
ground (e) of this application which was 
whether after the filing of a revised re- 
turn the assessee can be deemed guilty 
under s. 52, Income Tax Act. We consider 
that this is not a question which can he re- 
ferred to-this court under s. 66, Income Tax 
Act. Section 66 (1) lays down: < 

“If in the course of any assessment under this Act 
or any proceeding in connection therewith other than 
a proceeding under Chap VIIL, a question of law 
arises, the Commissioner may...........- draw up a 
statement of the case and refer it with his own 
opinion thereon to the High Court; 
that is, thë Commissioner is precluded from. 
making a reference in connection with a pro- 
ceeding under Chap. VIII and s. 52 comes. 
in Chap. VIII. Learned Counsel argued 
that the assessee could require such a re- 
ference under s. 66 (2). That sub-section 
states that -> 
“within 60 days of the date on which he is ieved with 
notice of an order under s. 51018 52 ........ the as- 
stssee may require the Oómmissioner to refer to'the 
High Ç Oourt any question of law arising out of such 
orasr 
The question is, therefore, whether an order 
for the prosecution ‘of-an- assesses ‘under 
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s. 52 can be considered an order under 
s. 3l or s. 32, We are here concerned with 
s. 21 which deals with the order in appeal 
passed by the Assistant Commissioner. 
That section doesnot deal with the pro- 
ceedings of an Assistant Commissioner 
under s. 52, and therefore, we consider that 
no, reference can be made to this court of 
any queStion arising out of an order under 
s. 52, passed by an Assistant Commission- 
er, whether the order is contained in the 
order in appeal, orwhether, (asin the pre- 
sent case), it is a separate proceeding; 

The other questions which tbe assessees'de- 
sireto raise appear to us tobe sufficiently 


‘covered by the reference in Miscellaneous 


Case No. 842 of 1931, with which we now 
proceed to deal. The question referred by 


‘the Commissioner of Income Tax was as 


follows : 


“Tn all the-circumstances of the case, Was the Tn 
come Tax Officer's finding that the agreement Ap- 
pendix O, dated 7th March, 1931, was a fabrication 
forthe purposes of incoms- tax and that the alleged 
investments in the assessees’ name were not the prop: 
erty of their ‘sister Musammat Manni Bibi but the 
property of the assessees themselves founded in 
evidence?” 


The learned Counsel argued that the In. 
come Tax Officer had acted upon statements 
which he had not recorded’ in evidence in 
the presence of the assessees, and he invited 
our attention to page 13 of the printed book 
‘where the Income Tax Officer stated that 
further inquiries had revealed investments 
made by the assessees and they were reported 
to be carrying on business of pawning orna- 
ments. Certain sums of money were set forth 
which had been received by the assessees, 
Learned Counsel admits that the assessees 
were asked whether they had received 
these sums, and ihe assessees admitted that 
they had received the sums. We consider 
therefore that there was no necessity to 
record evidence on the point as to the re- 
ceipt of these sums by the assessees, because 
that fact was admitted by the. assessees. 
Learned Counsel argued that it was not 
open to the Income-tax Officer to come to 
a finding that the agreement dated 7th. 
March, 1931, wasa fabrication or that the 
investment in the names of the assesseeg 
were not the property of Musammat Munni: 
Bibi, their sister. His argument was that 
all the evidence was in favour of the asses- 
sees, and therefore, the Income-tax Officer. 
had come to a finding which was-not based 
on any evidence before him. We must 
consider the circumstances of the case and 
what presumptions arise from those “cita 


146 : 
cumstances. It was admitted by the as- 
seesecs that certain sums of money had 
been received by the agsessees as interest 
from third parties. The asSessees alleged 
that although these investments stood in 

. their names, yet the money was the money 
of their sister and had been invested on 
her behalf. The Income-tax Officer had 
before him the proved fact thut the money 
was invested in the names of the assessees 
and this fact was proved by the admission 
of the assessees. The assessees alleged 
that the money was invested on behalf of 
their sister: 

The onus of proofof this allegation lay 
on the assessees. It was open to the In- 
corme-tax Officer as a matter of law to hold 
that the evidence produced by the asses- 
secs was insufficient 10 discharge the onus 
of proof which lay on them. The agree- 
ment printed on page 10 of the paper book 
which was produced by the assessees and 
their sister was a document executed on 
7th March, 1931, setting forth that at some 

. previous period not specified, their 
sister had made various deposits through the 
assessees with third parties and that the 
deposits of loans had been repaid for the 
most part, A letter also produced by the 
assessecs was of a date corresponding to 
1925 and this showed that the transactions 
in question had begun six years before 
the agreement, It was open to the Income- 
tax Officer to find that this agreement or 
admission relating to past events was not 
sufficiently proved to be a genuine iran- 
saction and therefore he was not violating 
any rule of law in rejecting it. Learned 
Counsel for the assessees has nct been able 
to show us that any question of law arose 
in this reference. We find that it is not 
shown that the Income-tax Officer or the 
Income-tax Commissioner acted in any 
illegal manner. Accordingly our reply to 
the question referred by the Income-tax 
Commissioner is in the affirmative, and we 
hold that no further question arises in this 
reference or inthis application. We there- 
fore dismiss the application of the assessees 
with costs, and we assess the fees of the 
learned Government Advocate at Rs. 100, 
and he will file the certificate within the 
period allowed. A copy of this judgment 
under the seal of the court will be sent to 
the Commissioner of Income-tax for his in- 
formation. 

Na. Application dismissed. 
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RANGOON HIGH COURT. 
Criminal Appeals 3508, 3509 and 3510 of 
1932 ws 
December 12, 1932. 

BAGULEY AND Brown, JJ. 

NGA SEIN TUN AND OTAERS— APPELLANTS 


VETSUS 
LMPEROR-—OPPOSITE Party. 

Penal Code (Act XLV of 1860), 3. 896— Death 
penality—-Non-impesition of, for offence under— 
Reasons to be given. 

As s 3!6, Penal Code, contemplates an offence 
for which death penalty can be imposed, where 
such penalty is notinflicted, reasons for not impos- 
ing it must be given. 

Where a dacoity was started in a normal 
fashion with no particular savagery and the accused 
were taking part in it in anormal way and there 
was nothing inthe record to show that a general 
disregard forhuman life might be imputed against 
all of them; and one of the dacoits who was 
watching outside shot at a woman who was running 
away and killed her; 

Held, that under tho circumstances, death sentence 
should not be imposed on the accused. 

Criminal Appeals against an order of the 
Additional Sessions Judge, Pegu, dated the 


7th November, 1932. 


Mr. Wiseham, for the Appellant. 

Mr. Lambert, ‘for the Crown. 

Baguley, J.- The three appellants have 
been found guilty under s. 396, Indian Penal 
Code, and sentenced to death for taking 
part in a dacoity in which a woman named 
MaThan Sein was shot fatally. That a 
dacoity tcok place and that Ma Than Sein 
was murdered by the dacoits is proved 
beyond all reasonable doubt and is really 
not disputed. The appeal of Sein Tun need 
not be considered except in regard to sen- 
tence, because he made a confession and 
adhered to it in the Sessicns Court after 
entering a plea of guilty. The appeal of 
Nga E (D), son of Ko Maung, is one which 
cannot be argued cn the facts. He madea 
confession and adhered to it in the Committ- 
ing Court. In addition to this, four gold 
buttons, which were satisfactorily identified 
as some of the property taken by the dacoits, 
were recovered from Ma Ngwe Yon with 
whom he had pledged them. His suit is 
also beyond all doubt. The case of Nga E 
(2) is not quite so strong,but I would have no 
hesitation in finding that he has been rightly 
convicted. He made a confession ‘i in which 
he completely implicated himself. The reason 
for his making the confession is probably 
to befound in the course of it, for he says 
he did not get his share of the loot, There 
is in addition, the evidence of Maung Sein 
Hmon, who picked this appellant out at an 
identification parade as being the man who 
came hack to his house with Sein Tun on 


1933... 


the night of the dacoity. Heis not implicat- 
ed by name in the other confessions, but 
Nga E (1) mentions an Yitkangale man 
whose name he did not know as having taken 
part in the dacoity. I consider that the guilt 
of this appellant is also clear. 

-There only remains thero‘ore the question 
of sentence in each case. As s, 395 is one 
for which the death penalty can be imposed, 
ibis necessary to give reasons for not im- 
posing it. In this case I think there are 
such reasons. Ma Than Sein was shot by 
one of the other dacoits, not one of the ap- 
pellants. She was shot when running away 
by some one at the back of her house, and 
none of the appellants was with the man 
who shot her. They were in front of the 
house or inside the house. There is nothing 
on the record to show that the dacoits were 
acting in general in a savage manner or 
that a general disregard for human life 
may be imputed against all of them. The 
dacoity was started in a normal fashion 


with no particular savagery, and the appel- 


lants were taking part inthe dacoity in a 
normal way; and then one of the dacoits, 
- who was watching outside, seems to have 
shot at a women who was running away, 
and happened to kill her. For these rea- 
sons I would confirm the. convictions of all 
three appellants, but reduce the sentence to 
transportation for life. 
Brown, J. - I agree. 
N.A. 
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PATNA HIGH COURT. 
Civil Revision’ No. 643 of 1931. 
pes May 5, 1932. 

DHAVLE, J. 


KAKRAUL CO-OPERATIVE SOCIETY— 


PETITIONER , 
Hi VETSUS 
DURGANAND JHA AND OTHERS—OPPOSITE 
PARTIES. 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
0, XXI, r.-100—Inherent jurisdiction of court, 
exercise of-=Principles—Lower Court entertaining 
` time-barred application—Interference in revision, if 
justifiable—Application under O. XX,r.  100— 
Applicability to joint possession. - : g 

The exercise of inherent jurisdiction by the court 
under s. 15}, Civil Procedure Code, is subject to 
the rule that it must not be invoked where the 
Code contains specific provisions which would meet 
the necessities of the case. The section does not 
become applicable in every case in which there is 
no other remedy, and it is not usually applied at 
ths instance of a party who has a specific remedy 
under the Oode but has neglected to avail himself 
of it; nor can tha law of limitation be ignored by 
taking recourse to the section, Anant Potdar v, 
Mangal Potdar (5), rererred to. ne 
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Sentence reduced. . 
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Where the lower Court d'lowed-a time-barred 
application without applying its mind to the ques- 
tion of limitation and deciding that question, the 
High Court can interfere in revision under s, 115, 
Civil Procedure Code, inasmuch as thelower Court 
had no inherent jurisdiction “under*s “115, to pass 
the order in defiance of the law of limitation. 
Tara Sankar.Ghosh v. Basiruddin (6), and other 
cases referred to. ki 

Order XXI, r. 100 applies to cases of joint pos- 
session. Radha Gobind Misra v. Raghunath Misra 
(2) and Ham Kishen Singh v. Damodar Prasad (8), 
relied on, Coverji.v. Dewsey (l), dissented from, 

Civil Revision against an order of the Sub« 
Judge, Darbhanga, dated the 21st Novem- 
ber, 1931. ; 

: Messrs. L, K. Jha and R. Chudhuri 
the Petitioner: f 

Mr. B C. De, for the Opposite Parties. 


for 


Judgment.—In execution of 4 decres 
on an award under the Co-operative Societies 
Act, the petitioner obtained delivery of 
possession over 16 bighas and odd as the 
land of the judgment-debtor Jaikishore Jha. 


‘The opposite party, a brother and a nephew 


by another brother of the judgment-debtor, 
-applied under O. XXI, r.100 on the ground, 
that the property was ancestral, that they 
had a two-thirds interest in it, that’ on the 
death of Thithar Jha, father of Jaikishore 
Jha and others, there had beena disruption 
ofthe family with a division of the lands 
-by metes and bounds, and that the debt on 
which the petitioner had obtained his decree 
had not been incurred by Jaikishore for 
purposes binding on the family. They claim- 
ed certain specific plots as their separate 
property since the division. The execution 
Court held against them thatthe family had 
not been divided, but found in their favour 
that there was no necessity for the loan.. 
The story of partition and division of : lands, 
by metes and bounds having been found to’ 
be a “myth”, the application was dismissed, 
‘but the learned Subordinate Judge observed 


. that: 


“the applicants may renew their claim by a separate 
application tebe put into joint possession over ‘a 
two-thirds share in the land soldand the. same will 
be allowed ” 


“This was on 25th August, 1931. The 
opposite party accordingly applied on .3rd. 


; September, 193l,under O. XLVI, r. 1 stating 


that owing to an oversight an alternative . 
prayer for joint possession could not be made 
originally in the application, “without which 
proper reliefcould not be granted to these 
petitioners,” and praying that “in “the in- 
terests of justice”, the order of dismisssal be 
reviewed and vacated, and “joint possession 
over a two-thirds share” inthe property ba 
granted to them. :This application was 


a] 
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resisted by thé ‘preseiit petitioner cn the 
grounds that it did not come within O: XLVII; 
r. l'and that as the epplicants had the 
cpportunity of raising the question. of jcint 
p-ssession at.the:-time of the previous eppli- 
cation, they could- not be ellcwed to evade 
| the provisions of the law by such an appli- 
cation. . The learned Subordinate ‘Judge 
held that the matter in issue had been 
already decided in the previous case and 
thatthe order in that case was final between 
thée-parties, and that the application “has to 
be allowed: under `s. 15], Civil’ Procedure 
Code if it does not come under O.XGVI, r. 1.” 
He accordingly allowed the application and 
gave the opposite party - joint ` possession 
over the lands to the extent of a two-thirds 
interest. Hence this application in revision. 
“The learned ‘Advocate for the petitioner 
has contended, though somewhat half-hearted- 
lythat r. 100, read with r. 101, O7 XXI, has 
no application to cases of joint possession. 
That view was held in an old Bombay case, 
Coverji v. Dewsey (1), which was definitely 
‘dissented from in Radha Gobind Misra v. 
_ Raghunath Misra 20 -Ind. - Gas. 253 
(2), 4° case’ which has been follow- 
ed in several. cases including: a deci- 
sion of this court, Ram Krishen Singh v. 
Damodar Prasad (3). That the- application 
of the opposite party does rot come within 


O; XEVIT, r; 1, is clear} this provision of the ‘ 


law appliés to three kinds of cases:(1) cases of 
discovery of new and important matter, or 
evidence which, after the “exercise of due 
diligence, was not within the applicant's 
knowledge or could not be produced by him 
on ‘the previous occasion: (2) cases, of some 
misteke or error apparent on theface of ihe 
record; and (3).cases -where “for any other 
sufficient reason”, a review is desired. ‘The 
present is-clearly not a case of the first or 
thé second Kind; and as regards “any other 
stifficient te:.son”, there is the decision of the 
Privy Councilin Chhajju Ram v, Neki (4), 
in‘which it was held that the words meant a 
reascn sufficient on. grounds at least an- 
alogous to those specitied immediately pre- 
viously. ‘The question then: is: whether s. 
151 applies, a section which merely’ leaves 
untouched the inherent power of the.’court 


MOAT BIR > ~ a nie 

~ (2) 20 Ind. Cas. 265; 18 Cr L-J 138; 18 O WN 
I -- mn Le E 

AG 75 Ind. Cas. t56; AIR 1924 Pat.-506; 5-P LT 
107. ; 
_(4) 72 Ind. -Cas 566: AT R-1922 112; 49 I 
A144; 3 Lah. 127; 30 M L'T 295; 26-0 W N 697; 
41-P L R 1922; 3 PLT 435; 16 L W 37; 17 


PW R_J922;743 ML J 332; 24 Bom. L-R 1238, 4 + 


v 
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to make such orders as may be netessary 

forthe ends of justice or to prevent abuse 

of the processof the court: The exercise 

of this inherent jurisdiction, itis well settled 

is subject to the rule thal it must not’ be 

invoked where the Code contains specific 

provisions which would meet the necessities 

ul the case. The section does not become 

applicable in every case in which there is 

no other remedy: see Anant Potdar v. 

Mangal- Potdar (5) and it is not ‘usually 

applied at the instance of a party who has a 

specific remedy under the Code but has- 
neglected to avail himself of it; nor can the 

law of limitation be ignored by taking re- 
course to the section. : 

“~The prayer made by the opposite parly 

in the- second application was obviously 

barred by time, and they had neglected ‘to 

make proper use of the specific remedy 

given them by O. XXIr. 100; they do nòt also 

seem entitled to any sympathy for coming 

to court on the ‘first occasion with a false 

story of division by metes and. bounds, which- 
put it out of the-question to: claim: joint 

possession as an alternative, It is impos- 

sible to see how in these -circumstances it’ 
can be considered necessary for the ends of 
justice. that they should be - allowed to’ 
invoke the inherent jurisdiction of the 

court under s. 151.: The learned Subordi- 

nate Judge considered that the matter was 

concluded ~ “was fina] between the parties” 

—by reason ofthe previous order in which 

he had definitely said that if the applicants 

renewed their claim to joint possession of 

two-thirds by a separate application, it 

would be allowed, As the first application 

was however dismisséd, the auction pur- 

chaser, now the petitioner, could hardly have 

successfully moved against that order.” 
The applicants before the learned Subordi- 

nate Judgehad also another remedy avail- 

able to them, viz., a suit under O. XXI, r. 

103. There is no reference in. the order 

under review to this or io the patent fact 

that the second application was barred by 

time. . 

It has beén urged on behalf of the opposite . 
party that the HighCourt cannot interfere 
in revision under s. 115, Civil Procedure 
Code, merely because the lower Court has 
allowed an application which was barred 
by limitation. hat view has undoubtedly 
been taken in a number of cases of unques- 
tionable authority, but there is a current of 
decisions in this and other courts where: 
a distinction has been made, between cases 


(5) 91 Ind, Oas 483; AIR 1926 Pat, 27; 4 Pat. 701 
TPLTA ` ‘ aa 
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in which the .lower Court decided the 
question of limitation and cases in which the 
lower Court didnot apply its mind to that 
question at all, As instances of the latter it 
is sufficient to refer to Tara Sankar Ghosh v. 
Basiruddin 29 Ind. Cas.476(6), British India 
Steam Navigation Co. Limited v. Sharafally 
(7), (a case where the Jower Court had 
declined to exercise jurisdiction by reason 
of awrong decision as regards limitation) 
and Mode Narain Singh v. Bikram Singh 
(3). In Dukhnov. Munshi Sahu (9), it was 
held that though s. 148, Civil Procedure 
Code, expressly confers a discretion on 
courts from time to time to enlarge any 
period of time fixed or granted by the court 
for the doing of any act prescribed or 
allowed by the court, arbitrary extensions 
of time by Munsifs, who did not apply 
their minds to the question of limitation at 
all, were beyond their jurisdiction, and that 
not to apply s. 115 to such cases would 


render the law of limitation “nugatory and ` 


senseless,” and would encourage the evil of 
the law's delays which has been more than 
once animadverted upon by the Privy 
Council]. It seems to me that in the present 
case the lower Court had no inherent juris- 
diction under s, 115-to pass the order that it 
has done in defiance of the law of limita- 
tion and in spite of the fact that the opposite 
party had put themselves in the wrong in 
more ihan one way. The application is 
accordingly allowed with costs and the order 
of the lower Court set aside, : 

NA, Application allowed. 

(6) 29 Ind. Cas 476, ` | 

(7) 70 Ind. Cas. ERS A IR 1923 Mad. 435;46M 
938: 44 M L J 100; 17 L W 705, i 
R 8t Ind. Cas. 1028; A IR 1924 Pat. 36,4 PL T 


9 52 Ind. Cas. 439; AIR 1919 Pat. 543;4PL J 
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ALLAHABAD HIGH COURT. 
Crimital Appeal No. 366 of 1932. 
October 20, 1932. 
SULAIMAN, O. J. - 
PRAGMADHO SINGH AND OTHERS— 
ÅPPELLANTS 


5 VETSUS |: 
EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 424, 
425—Judgment delivered in open , Court and taken 
down by judgment writer—Omission to initial— 
Validity af judgment... 

There is no provision in the Criminal Procedure 
Oode, requiring that the High Court after pro- 
nouncing a judgment in open court, should date and 
sign the same, 
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Where certain Oriminal Appeals were disposed 

of by a Judge of the High Court by the delivery. 
of judgments in ‘open court which were taken 
down by the judgment writer but, owiag to the 
death of the Judge, remained unsigned : 
. Held, thatthe appeals should be deemed to have 
been finally’ disposed of by him and that the om- 
mission to initial the fair copy of the judgments 
was in no way aserious defect. I 


Order. -The office has brought it tomy 
notice that there are certain judgments in 
criminal cases delivered bythe late Mr. 
Justice L. M. Banerji in open Court and 
taken down by his judgment writer and 
which, owing to his death, remained un- 
signed after having been faired out. Notes 
were made by the Bench reader of the 
disposal of the case, and in some of these 
the learned Judge actually signed the 
release -warrants, It is quite clear that 
s: 366, which requires that the judgment 
of every trial in any Criminal Court of 
original jurisdiction shall be pronounced 
in open Court and s, 367 which provides, 
that the written judgment should be dated 
and signed by the presiding officer in opan 
court, do not apply to a High Court, 
Charter X XVI applies to judgments deliver- 
ed by criminal Courts of original jurisdic- 
tion, Section 424 of the Act makes the rules 
contained in Chap. 26 as to the judgments 
of criminal Oourts of original jurisdictioa 
applicable to judgments of any Appellate 
Court “other than a High Court.” There 
ig, therefore, no provision which requires 
that the High Court, af er pronouncing a 
judgment in open court, should date and 
sign the same. As a, matter of. fact, all 
that s. 425 requires is that the* judgment 
should be certified to the court below. 

The criminal appeals which were dis- 
posed.of by the late Mr. Justice Banerji 
by the delivery of judgments in open 
court and which were taken down by his 
judgment writer must be deemed to have 
been finally disposed of by him; the 
omission to initial the fair copy of the 
judgments is inno way a serious defect. 
For the purpose of certifying the judg- 


` ments to the courts below it will be con- 


venient for them to be put up before the 
Chief Justice for initialling them so that 
they may be certified. 


NA. Order accordingly.. 
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CALCUTTA HIGH COURT. 
1 Appeal from Appellate Order No. 121 of - 
a 1989. 
February 22, 1933. 
~- Mitter AND M. C. Guosn, JJ. ` 
ASUTOSH CHOWDHURY— 
o : APPELLANT 
CRU versis 
Srimati KUMED-KAMINI DASSI— 
rere RESPONDENT. 
Limitation Act (IX of 1908), Sch, I, Art. 181—Civil 
- Procedure Code (Act V of 1908), ss. 151, 144—Appli- 
‘cation ‘for restitution—Limitation—Starting point— 
` Pendency of further appeal, effect of— Construction 
_ of Limitation Act— Equitable considerations. 
; A decree for rent was passed against'A and his 
co- sharers and the holding was sold in execution on 
27th July, 1920, for dnamount exceeding the decree 
‘debt. Application to set aside the sale was allowed 
by the first court and the court directed refund of 
the purchase money to the purchaser who withdrew 
‘the excess amount, which remained in deposit for 
» payment to the judgment debtors ‘The decree-holder 
appealed and the sale was confirmed on. 17th 
‘August, 1925. One ofthe: judgment-debtors appealed 
* ‘making A.a respondent. This appeal was dismissed 
on 24th March 1927, On 22nd March, 1930, A applied 
‘foran order on the auction purchaser to refund the 
‘surplus amount withdrawn by him. ` 
Held, that the right to ask for refund of the money 
: withdrawn by the auction purchaser arose on the 17th 
“August, 1925 when the sale was confirmed and as 
: the application.was not made. within 3 years of that 
. date it was barred notwithstanding the fact that an 
. appealhad been preferred by another judgment- 
sa ORDIT Wa 
: Incases of this nature the right to apply accrues 
-really on the date when for the first reed decision 
, ig given which entitles the parties asking for restitu- 
tion to have restitution - 
Tn construing the provisions of the Limitation Act 
equitable considerations are out of place and the 
| Strict grammatical meaning of the words is the only 
‘ safe guide. Nagendra Nath Dey v. Suresh Chandra 
_ Dey (3), distinguished. Sasi Kanta Acharjee v. Jalil 
: Bakhsha (1), and Balmakund Marwari v. Basanta 
_ Kumari “Dasi (2), referred to R 
: | Appeal against an order of the Distric 
_ Judge, Bankura, dated, the 7th October, 
_. 1981, reversing that of the Munsif, Second 
eo tea Bishnupvur, dated the 30th August, 
a Mi: Gopéendra Nath Das, for- the Appel- 
ant. < 
as Kamalaksha Basu, for the Respond- 
ent. R 


Mitter; J.— This is really an unfortunate 
case for although the merits of the case are 
in favour of the appellant we are constrain- 
ed to arrive at a decision adverse to him 
on the ground of limitation. It appears that 

. one Hari Sadhen Panja obtained a decree 
for rent against Ashutosh Chowdhury and 
his co-sharers in‘Rent Suit No. 876 of 1916. 

: One Bhagaban Chandra had the decree 
assigned to him and he applied for execution 
of the decree in the year 1920 by sale -of 
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the rent property. In that execution the 
holding in question was sold and it was 


. purchased by a lady of the name of Kumud 


Kamini Dasi for-a price of Rs. 1,255 on. 
the 27th July, 1920. The sale was confirm- 
ed in August. Two of the judgment-debtors, 
one of whom was an infant applied on the 
27th July, 1923, under O. XXI, T. 90 of the 
Code of Civil Procedure for setting aside 
the sale. At all subsequent stages this 
application under O. XXI, r. 90 was pro- 
secuted by Jamini Kanta Chowdhury alone. 
The application to set aside the sale -was 
allowed in the first instance by an. order 
of the court dated the 12th March, 1924. 
When the sale was set aside by this order 
the court gave a discretion for refund of 
the purchase money with interest to the 
auction-purchaser, The sale proceeds were 
in excess of the amount due under the 
decree and, therefore, the portion of the- 
surplus sale, proceeds remained in deposit 
for payment to the judgment-debtors, the 


_decree-holder having already taken the sum 
“which was found due to him. In accordance 


with this order of refund the auction- 
purchaser withdrew from the court.a sum 
of Rs. 442-11-9 which really was to be 
credited to the judgment-debtors as a part 
of the surplus proceeds which the judgment- 
debtors would be entitled to in the event 
of the sale being confirmed. A discretion 


. was given to the decree-holder to refund the 


amount withdrawn by him. The decree- 
holder, however, preferred an appeal to the 
District Judge against the order’ setting 
aside the sale. After several intermediate 
proceedings to which itis not necessary to 
refer, the sale was ultimately confirmed by 


“an order of the Appellate Court dated the 


17th August, 1925. An appeal v.as, howe vér, 
taken to the High Court against the order 
confirming the sale by one of the judgment- 
debtors and not by the present appellant 
Ashutosh Chowdhury. Ashutosh, however, 
was made a respondent to the said appeal. 
That appeal was dismissed on tlre 24th March 
1927, and on, the 22nd March, 1930, Ashutosh 
put in an-application for an order on the 
auction-purchaser to re-deposit the amount 
which had been withdrawn by him from the 
court out of the surplus sale proceeds. 
The Munsif who dealt with the matter in 
the first instance was of opinion that the 
auction-purcheser should be compelled to 
re-deposit the money which he had with- 
drawn. Onappeal, however, by the auction- 
purchaser the District Judge was of opinion 
that she would not be entitled to retain 
the surplus sale proceeds but for the plea 
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of limitation which had been taken by her. 
The District Judge was of opinion that the 
right of the judgment-debtor for restitution 
really accrued on the 17th August, when 
the order setting aside the order setting 
aside the sale, or in other words the order 
confirming the sale was made by the District 
Judge on the 17th August, 1925, under 
Act. 181 of the Schedule to the Limitation 
Act. As this application for restitution was 
not made within 3 years from the time 
when the right to apply accrued, the appli- 
cation was barred by the said article. He 
accordingly dismissed the application of the 
judgment-debtor for restitution on the 
ground of limitation. 

Against this decision the present appeal 
has been preferred and it has been contend- 
ed on behalf of the appellant that the appli- 
cation could not be treated as one under 
8. 144 of the Code of Civil Procedure, 
namely, as an application for restitution. 
It was really an application for asking the 
court to exercise its inherent powers under 
the provisions of s. 151 of the Code of Civil 


Procedure and in support of this contention’ 


reliance has been placed on the recent 
decision of this court in the case of Sasi 
Kanta Acharjee v. Jalil Bakhsha (1), in 
which my learned brother Mr. Justice 
Mukerjee held that in the circumstances 
similar tothe present the court could act 
under its inherent powers under s. 151 of 
the Code of Civil Procedure. The learned 
Judge did not decide in that case that even 
if the application be treated as one under 
8. 151 of the Code of Civil Procedure, the 
article of limitation applicable is not 
Art. 181. Of course there is a decision of 
the Patna High Court which has been refer- 
red to by the learned Advocate for the re- 
spondent in the case of Balmakund Marwari 
v, Basanta Kumari Dasi (2), where it was held 
that an application in such cases comes both 
under the provisions of ss. 144 and 151 of 
the Code of Civil Procedure. The real 
question, therefore, in controversy is as to 
when thé right did accrue in the appellant 
for asking for the refund of the money with- 
drawn by the auction-purchaser seeing that 
the sale has now been confirmed and the 
money being in excess of the decertal 
amount really belongs to the judgment- 
debtor. It has been held in a series of 
cases that the right to apply accrues really 
on the date when for the first time a deci- 


(1) 131 Ind Cas 1185; 35 O W N 105: A IR 1931 Cal 
479: 530 L J 49; Ind Rul (1931) Cal 65 

(2) 78 Ind Oas 200 3 Pat 371; (1924) Pat 33;5 PL 
_ 0145, A I R1925 Pat. 1. 
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sion is given which entitled the parties 
asking for restitution to have .restitution 
and that was undoubtedly in this case on 
the 17th August, 1925. It is argued, how- 
ever, that as an appeal was pending against 
that decision the appellant before us could 
not consistently ask for retsitution for that 
position would have been inconsistent with 
the conduct of the-appeal. We were at the 
first blush (?) inclined to agree with the view, 
for it was argued on the basis that the 
appellant was one of the appellants before 
the District Judge. That, however, does not 
appear to be, for the present appellant 
was merely arespondent in thesaid appeal 
and there was, in our opinion, nothing to 
prevent the present appellant from asking 
for restitution: It is said on behalf of the 
appellant that he could not have possibly 
taken that course as that would have affect- 
ed any right which he might have acquired 
if the appeal against the order confirming 
the sale'had been allowed. We do not see 
much force in that contention. It was not 
he who had appealed ; he was rather content 
with the order confirming thesale. In such 
circumstances as this the right to ask for 
refund of the money withdrawn ‘by the 
ayction-purchaser arose on the 17th August, 
1925, and he ought to have applied within 
3 years from that date. Weare of opinion, 
therefore, that the learned District Judge 
was right in the view which he has taken. 
Stress has been laid on a recent decision of 
their Lordships of the Judicial Committee of 
the Privy Council in the case of Nagendra 
Nath Dey v. Suresh Chandra Dey (3). Mr. 
Das has drawn our attention to a passage in 
that judgment which runs as follows: 

“It ig at least an intelligible rule that so long 
as there is any question sub judice between any of 
the ‘parties, those affected shall not be cpmpelled to 
pursue the so often thorny path of execution which, 
if the final result is against them, may lead to no 
advantage.” 

These words were said with reference to 
provisions of Art. 182 of the Limitation Act 
and the question which was for consideration 
before their Lordships of the Judicial Com- 
mittee was as to whetherthe word “appeal” 
in s. 182 (2) of the Limitation Act meant 
any appeal of any kind and their Lordships 
were of opinion that there was no warrant. 
for reading into the words any qualification 
that the appeal must be regular or com- 
petent and that the parties to such sub- 
sequent execution proceedings must he 

(3) 137 Ind Cas 529; 56 O W N 803; AIR 1932 PO 
165; Ind Rul (1932) P O 195; (1992) A LJ 643: 3h 
Bom LR 1065: 55 O L J528: 32 P L R621: 46 L W 
7:90 W NE8L (1932) M W N 817; 59 I A 283, 63 M 
L J 329; 600 1 (P 0.) . 
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parties thereto or that the whole decree 
must be imperilled.. On the other hand, 
there are observations of the Judicial Com- 
mittee in that very case which woula go-to 
show that in construing the provisions of 
the Limitation Act equitable considerations 
are out of place and the strict grammatical 
meaning of the words is the only safe 
guide. í : : 

In this view we are of opinion that the 
right to apply accrued as soon as the order 
of the District Judge was made in August, 
1925, confirming the sale and as the present 
application was not made within 3 years 
_ from. that date it has been rightly held that 

the application was barred by limitation. 

It might be misfortune to the appellant 
but we have to administer the law as we 
find it. : 

The appeal-is dismissed. There will be 
‘no-order as to ccsts. $ 
M., C. Ghose, J:—I agree. Sagt 
Ay: ; Appeal dismissed. 
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ALLAHABAD HIGH COURT.. 
Second Civil Appeal No.-1779 of 1927, 
connected with Second Appeal No. 1385 ` 

. of 1927. 
é January 9, 1931, 
BANERJEE AND Nramat ULLAH, JJ. `- 
AHMAD ZAMAN KHAN-—PLAINTIFR — ` 
at APPELLANT 6 
: Versus 
BALDEO DAS AND ANOTHER -DEFENDANTS — 
; |. ‘RESPONDENTS. | 
- Limitation Act (IX of 1908!, Sch, I, Art. 148—Mort- 
gage—Co-mortgagors—Suit for possession against 
redeeming co-mortgagor—Limitation applicable— Civil 
Procedure Code (Act V of1908), O. II, r 2—Effect of 
—Whether vests any right in defendants 
The position of a redeeming co-mortgagor is that 
of a mortgagee so as to make Art. 148, Limitation 
Act, applicable to a suit for possession by the other 
co-mortgagors. Ashfaq Ali v. Wazir Ali (1) and 
Surat Singh v. Umrao Singh (2), relied on. 
=" Order IÍ, r. 2, Oivil Procedure Code, when it 
operates as a bar, merely deprives the claimant of his 
remedy by suit founded on the same cause of action, 
and cannot have the effect of vesting any right in 
any of the defendants. i 
“Second Civil Appeal against the 
decision of the Additional District Judge, 
- Agra. 
Mr. 
lant. ° | h 
_ Messrs. A. M. Khwaja, and Zamirul Hag, 
for the Respondents. ; ‘ 
Niamat Ullah, J.—On the issues remitt- 
ed by our order, dated 18th March, .1930, 
the learned District Judge has found that 
the plamtiff did not acquire any right 


Baleshwari Prasad, ` for the Appel- 
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in that-half of the house No.-4912-which 
originally belonged to Imamuddin. He 
thought no- finding was necessary on_ the 
question of adverse possession. We have 
considered the grounds on which the find- | 
ing of the learned Judge proceeds and 
heard the learned: Counsel at great length. 
We are unable to accept the finding of 
the learned District Judge in its entirety. 
He has found that the half share of Imamud- 
din in the aforesaid house was in possession 
of Musammat Narain Dei, as heiress to 
one Salig Ram who was a usufructuary 
mortgagee of the house. The learned 
Counsel for the parties have not been able 
to give us the date and particulais of this 
mortgage. The learned Advocate for the 
contesting respondent has urged. that 
besides the usufructuary mortgage there 
were certain simple mortgages in favour of 
Salig Ram in respect of Imamuddin's share 
of the house in dispute. The learned Judge 
has also found that Musammat Narain Dei, - 
instituted a suit in 1886 for enhancement of 
a certain mortgage in respect of the portion 
of the house in dispute and obtained a 
decree, that Huseni Jan and Bani Bibi, 
two of several heirs of Imamuddin, paid 
Rs. 500, in full satisfaction of the claim of 
the mortgagee and obtained possession of 
the mortgaged property. On evidence the 
learned Judge has found further that 
Huseni Jan and Bani Bibi remained in 
possession from 1886 to 1907 when they 
made a gift of half of the house indispute 
to Mashihuzzaman the second defendant, 
the judgment-debtor of the contesting res- 


.pondent, and that the latter has remained 


in possession ever since. On these facts 
the learned Judge is of opinion that the 
plaintiff acquired no right in Imamuddin’s 
half of the house, though he | con- 
cedes that a fraction of Imamuddin’s 
interest should have devolved on the plaint- 
iff through Hasanuddin, the grandson of 
Imamuddin. 

It is not disputed before us that Imam- 
ud-din died leaving a son Muairuddin, 
two daughters and a widow. Munir-ud- 
din did inherit a part of what belonged 
to his father. Muniruddin died leaving 
his. son Hasanuddin who inherited his 
father’s share. Hasanuddin died in 1909 
without leaving any widow or issue. The 
plaintiff was the nearest residuary heir of 
Hasanuddin. It follows that Hasanud- 
din’s rights in Imamvuddin’s half of the 
house devolved upon the- plaintiff on the - 
death of Hasanuddin. It has, of course, 
to be considered whether such right was 
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subsequently lost by adverse possession of 
Huseni Janand Bani Bibi, or otherwise. 
The extent of the interest which: even- 
tually devolved upon the plaintiff in res- 
pect of Imamuddin’s half of the house 
has also to be determined. It has bean 
already mentioned that at least Imamud- 
din’s half of the house was in possession 
of Musammat Narain Dei as mortgagee in 
1886. Itis not disputed before us that the 
mortgage under which Musammat Narain 
Dei was in possession was binding on all 
the heirs of Imamuddin. Muniruddin 
and after him Hasanuddin could there- 
fore, be entitled to no more than a frac- 
tion of the equity of redemption. The 
plaintiff attempted to make out that the 
extent of Hasanuddin’s share was 
1865 sihams out of 4603. This was not 
controverted either before the lower Appellate 
Court or in second appeal before us. We 
accept the extent of Hasanuddin’s share 
as 13865-4608 of the equity of redemption 
which belonged to all the heirs of Imam- 
uddin. 

By the deed of gift executed by Huseni 
Jan and Bani Bibi in favour of Masihuz- 
zaman Khan, defendant No, 2, the right, 
title and interest of the donors was conveyed 
to the donee. The right to possession 
which thedonorshad acquired by virtue 
of redemption must be deemed to have been 
likewise conveyed tothe donee. Neither the 
plaintiff nor any of his predecessors-in-inter- 
est had any right to possession till he re- 
deemed his interest in the property held 
by the mortgagee and thereafter by two 
of the co-heirs who had redeemed the whole. 
Taking the view whichhas prevailed in 
this court sincethe decision of Ashfaq Ali 
vy. Wazir Alt (1), the position of a redeem- 
ing co-mortgagor is that of a mortgagee 
so asto make Art. 148, Limitation Act, 
applicable to a suit for pcssession by the 
other co-mortgagors. The possession of 
Huseni Jan and Bani Bibi was by virtue 
of redemption perfectly lawful and of right 
as morteagees and therefore nob adverse 
to their co-heirs who had right to possession 
only. on redemption of their share of the 
mortgaged property. The donee Masih- 
uzzaman Khan’s possession was likewise that 
of a mortgagee and not adverse. The 
plaintiff has the right to redeem what he 
inherited from Husanuddin at any time 
within 60 years from the date of the origi- 
nal mortgage under which Salig Ram held 
possession of the house in dispute: 


(1) 14 A1; A WN (189]) 211 (F B). 
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Surat Singh v. Umrao Singh (2). 

As already stated the date of the mort- 
gage cannot be ascertained, nor are we in 
a position to say ifthe plaintiff's suit now 
would be in time. Weleave this question 
open for more appropriate proceedings if 
the plaintiff is advised to take. It is 
enough for the purposes of this appeal to 
declare that, subjectto any defence of 
limitation which may be successfully set 
up against the plaintiff's right to redeem, 
he is entitled to 1365-4608 sthams of half of 
the house in dispute on payment of such 
sum as may be found due in respect of the 
aforesaid share. Another fracticnal share has 
been claimed by the plaintiff onthe ground 
that one Nazir Khan, another heir of 
Imamuddin, had instituted a suit for parti- 
tion of the propery left by Imamuddin 
and omitted to claim ashare in the house 
now in dispute and that in a subsequent 
suit brought by him his claim was held 
to.be barred by O. II, r. 2, Civil Procedure 
Code. It is contended on behalf of the 
plaintiff that he wesa party tothe two 
suits and that a. fraction of Nazir Khan's 
interest was acquired by him on his 
claim being held barred by O. II, r. 2, Civil 
Procedure Code. We are unableto give 
effect to this argument. Order IT, r, 2, 
Civil Procedure Code, when it operates ss 
a bar, merely deprives the claimant.of his 
remedy by suit founded on the same cause 
of action. It cannot have the effect of 
ves'ing any right in any of thə defendants . 

Moreover it hes been found thatthe 
share of Imamuddin in the horsein dispute 
wasin the pcssession of Huseni Jan and 
Bani Bibi and of Mesihuzzaman after 1907, 
The plaintiff was also a party to Nazir 
Khan's suit which was held to be barred by 
O. JI, 7.2, Civil Procednre Code, but was 
not in possession at any time. The plaintiff 
can therefore be held -tobe the owner 
of no more than what belongedto him, 
or what he acquired from others by trans- 
fer or by adverse possession. We hold that 
the plaintiff acquired no interest in the 
housein consequence of Nazir Khan's claim 
being held to be barred by O. H, r. 2, Civil 
Procedure Code. Theresult of the findings 
arrived at by us in the order of remand 
dated 18th March, 1930 and those stated 
above is that S. A. No. 1385 of 1927 is dismis- 
sed with costsandthe decree in S. A. No. 
1779 of 1927 is modified so as to grant to the 
plaintiff a declaration in terms already 
indicated. .The parties shall pay and re- 


(2) 77 Ind Oas 113; A I R 1922 All 410; 20 A L J 
L . 


154 


cieve half costs incurred in both the lower 
Courts, 
NA, Order accordingly. 


MADRAS HIGH COURT. 
Criminal Revision: Case No. 939 of 1932. 
(Criminal Revision Petition No, 863 of 1939). 
March 23, 1933. 


Burn, J. 
POTTELLA RAGADU AND OTHERS — 
Accusno—PEritiongrs 


versus 
POONDLA LAKSHMINARAPPA REDDY 
— OOMPLAINANT — RESPONDENTS. 

Catile Trespass Act (I of 1871), 8 22—Ple der's 
fee, if can be awarded to successful complainant. 

The language of s. 22 of the Cattle Trespass Act, 
1871, ia not wide enough toenable a Magistrale to 
award Pleader's fees to a successful complainant, 
especially when the cattle had been released long 
before the complainant engaged a Pleader. 

Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate of 
Kavali in C. A, No. 15 of 1932 (U. ©. No. 
279cf 1932 on the fileof the Court of the 
Stationary Sub-Magistrate of Kavali). 

Mr, N, S. Mani for Mr. V. Govindora- 
jachart, for the Petitioners, 

Mr, K. S. Vasudevan for The Publie 
Prosecutor on behalf of the Crown. 

Mr. Ch. Raghava Rao, for the Respondent 


Order,—In my opinion the language of 
8, 22 of the Cattle Trespass Act (I of 1871) 
is not wide enoughto enable a Magistrate 
to award Pleader’s fees to a successful 
complainant. The Magistrate can award 
“reasonable compensation for the loss caused 
by the seizure or detention” of the cattle. 
It is obvious that Pleader’s fees cannot come 
under this head. Hecan also award ‘‘all 
fines paid, expenses incurred by the com- 
Plainant in procuring the release of the 
cattle.” : 

In this case the expenses of releasing the 
cattle had all been paid, and the cattle 
had been released long before the complain- 
ant engaged a Pleader or filed his complaint. 
Therefore the learned Magistrate could not 
award Pleader’s fees under this head either. 
Thisitem is approximately Rs. 63 and I 
direct that if the compensation has been 
collected, Rs. 9 be refunded to each ofthe 
accused from whom the amount of Rs. 12 
has been collected. 


N.K,wA, Order accordingly, 


KANHAIYA LAL V. GOBIND PRASAD. 


144 10 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 36 of 1932. 
December 2, 1932. 

MUKERII, Ac. O. J., AND THOM, J, 
KANHAIYA LAL—DEFENDANT — 
APPELLANT 
Versus 
GO2IND PRASAD—PLarintirr — 
OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), O. IX, r. 
1%—Absence of reason to suppose defendant was 
neglecting his case—Ex parte decree, if can be set 
aside. ; 

A case was postponed for fixing a date for final 
hearing. No dats was fixed andthe parties were 
unaware when any orders would be passed aud 
what orders would be passed. Subsequently the 
Judge took up the case ona particular day and 
fixing a date for final hearing ordered that parties 
be informed On the date so fixed the defendant 
did not appear and the case was decreed ‘Ihe 
defendant applied toset aside the ex parte 
decree : 

Teld, that as there was no reason 
the defendant was neglecting his case 
had no interest in prosecuting the defence,- and it 
was difficult to see how he could have come on that 
date to attend to the case, the ex parte order should 
be fet aside | 

First Civil Appeal from an order of the 
Additional Sub-Judge, Muttra, dated the 
13th January, 1932. 

Mr. S. C, Das, for the Appellant, i 

Judgment.—This is an appeal 
against an orderdated 13th January, 1932, 
by which the learned Subordinate Judge 
refused toset aside an ex parte decree that 
he had made against Kanhaiya Lal, the 
appellant. It appears that Kanhaiya Lal 
was one of the transferees on a part of the 


alleged family property in a suit for 


suppose that 
or that he 


partition instituted by Gobind Prasad. 
Kanhaiya Lal had- contested the suit 
having filed a written statement. The 


case could not be heard for a long time 
for the reason that the learned Judge was 
engaged in hearing a big suit known as 
the Tikari Raj suit. We find from his | 
English notes that on 27th August, 1930, he 
made an order the concluding portion of 
which was this: | 

“There is no time owing to the heafing of the 
Tikari Raj case; and case to be postponed for fixing 
a date for final hearing.” 


It will be noticed that on 25th August, 
1932, the order was that the case was to 
remain without any date for hearing being 
fixed for it. Jf a date for hearing had 
been fixed it would have been the duty of 
the parties to appear in Court on that date 
and to ascertain what was being done 
in the case. No date having been fixed 
the parties were naturally unaware when 
any orders would be passed and what 
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orders would be passed. Then we find that 
on 8th January, 1931, the learned Judge 
made the following order: 

“Case taken up today as judgment in Tikari Raj 
case is about to finish This case to come up 
for final hearing on 2nd February, 1931; inform the 
parties", 


The sentence “inform the parties,” clearly. 


indicates and the circumstances also point 
- to the same conclusion that when on Sih 
January, 1931, the learned Judge fixed 
2nd February, 1931, for hearing, he knew 
that the parties were taking no interest in 
the case for the simple reason that they did 
not know when a date would be fixed. 
The Judge accordingly directed that the 
parties should be informed. On the 
-vernacular order sheet we find that the 
signatures of the various Pleaders were 
taken but it is common ground that none 
_of the two Counsel for the appellant was 
asked to sign the order sheet. This means 
that none of the two Counsel got the informa- 
tion that the case was to be taken up on the 
2nd February, 1931. In these circumstances 
it is difficult tosee how the appellant could 
have come on that date to attend to the 
case. There is nodoubt a pertinent remark 
in the judgment of the court below that it was 
the duty of the applicant to take an interest 
in his case and to enquire about the date 
fixed. But this remark is not justified in 
the circumstances stated above. We have 
no reason to suppose that the defendant 
was neglecting his case or that he had no 
interest in prosecuting his defence. We 
allow the appeal, set aside the order of 13th 
January, 1932, and direct that the suit be 
restored to its original number on the file 
(the ex parte order against the applicant 
having been set aside) and that it be heard 
in accordance with law. If the learned 
Subordinate Judge thinks that in the 
interests of justice the whole decree should 
be re-opened it will be open to him to 
make that order. As we do not know 
any other circumstances of the case 
. we refrain from opening up the entire 
decree but we leave it to the court 
below to do as the circumstances neces- 
sitate. 


N.wA. Appeal allowed. 


KULACHANDBA Y. JOGENDRA CHANDRA. 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No 1010 of 1930, 
July 20, 1932. 

MUKERII, J. 
KULACHANDRA GHOSH AND OTHERS ~ 
DevrenDANTS—APPELLANTS 


VETSUS 
JOGENDRA CHANDRA GHOSH AND 
OTHERS — PLAINTIFFS RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 54—Sale 
—Delivery of possession—Eesence of--Ckaracter of 
possession, change of— Whether suff cient. 

In the case of a sale, the essence of delivery of 
possession is that possession should change but itis 
sufficient ifthe character ofthe possession changes. 
lf the vendor converted by appropriate declarations or 
acts the previous possession of the vendor into posses- 
sion asthatofa vendee, there is sufficient delivery 
of possession within the meaning of s 51, Transfer of 
Property Act. 

Secon Civil Appeal from a decree of the 
Second Sub-Judge, Sylhet, dated the 18th 
November, 1929, 

Mr. Hemendrakumar Das, 
pellants. 

Mr. Priyanath Datta, for the Respondents, 

dudgment.—The plaintiffs’ case was 
that they, as heirs of their father Bang- 
shiram, were entitled to recover possession 
from the defendants of certain lands. 
Defendant No. 1 is the son of one Chandra- 
kala, who is a daughter cf Bangshiram and- 
is defendant No.5, Defendant No, 5 was 
marriedto one Golak, who had a brother 
Neel. Plaintiffs’casewas that Golak and 
Neel were the former ownérs of the land 
and that they sold the land to Bangshiram 
in 1286 B. S. and that they were dispossess- 
ed by the defendants in 1334 B. 8. 

The defence wasthat under an arrange- 
ment between Bangshiram on the one hand 
and Golak and Neel on the other, the latter 
two remained in possession in spile of the 
sale to the former. thatin 1225 Bangshiram 
sold the land to defendant No. 5 and the 
latter thus came into possession after 
Golak’s death. The courts below have 
allowed the plaintifis a decree. They were 
of opinion that when the land avas in the 
possession of Golak end Neel, and so of 
defendant No. 5 atthe time of Bangshiram’s 
sale to her, there could be no delivery of 
possession of it to her: end, as the kabala 
evidencing the sale was en unregistered one 
there was no valid sale. The trial Court 
held thatthe possession of ihe defendants 
originated in an arrangement with, and so 
permission frcm, Bangshiram, and there 
‘was no evidence to show that such pesses- 
sion ever became hostile or adverse. ‘The 
Subordinate Judge held thet such possession 
though originally permissive, could become 


for the Ap- 
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adverse to Bangshiram since the sale by 
the latter to her, but that, in point of fact 
defendant No. 5 had no possession, and that 
the defendants had failed to prove that they 
had possessed the land for more than 12 
years before suit. . He held therefore that 
the defendants acquired no title by adverse 


possession. Defendants Nos. 1 and 5 have - 


appealed. On the question of validity of 
the sale; as effected by delivery of possession 
the courts below have relied on Sibendrapada 
Banerjee v. Secretary of State (1), which is 
an authority for the proposition that, if at 
the time of the intended sale the vendee is 
already in possession, there can be, no sale 
by delivery of possession. In the case of 
Gunga Narain Gope v. Kali Churn Goala 
(2), it had been held that, if on the date of 
the sale the vendee gets into possession with 
the assent, expressor implied of the vendor, 
it may be held thatthere has been delivery 
of possession. The learned Judges, who 
decided Sibendrapada's case (1), distinguish- 
ed Gunga Narain Gope’s case (2) on the 
ground that in the case before them the 
vendee had been in possession from before, 
They were of opinion that, as delivery 
is the essence of the transaction, there could 
be no delivery in the circumstances and so 
there was no valid sale. They were of 
opinion that no loose construction should be 
put upon s. 54, as the consequences of such 
a construction may be far reaching and 
injurious in many instances, It is very 
difficult to agree with allthat has been said 
in Sibendrapada Banerjee's case (1). It 
has been dissented from in Muthukaruppan 
Samban v. Muthu Samban (8) and in 
Dawood v. Moideen Batcha (4), and hes 
been very guardedly referred to and not 
- expressly .approved in Bhaskar Gopal v. 
Padman Hira (5). In Fatik Karikar v. 
Rajendra Nath (6) it was held that where 
the property was in the possession of a 
usufructuary mortgagee, the process of 
making-over of;the property by the mort- 
gagee tothe rifortgagor and. re-delivery by 
the latter to the former was not necessary 
to bring about a sale in favour of the former 
“under s. 54, Transfer of Property Act, but 
that it would be enough, if the mortgagee 
took the property as a purchaser and the 


(1) 34 O 207; 5 OL J 390. 

(2) 22 G 179. 

(3) 25 Ind Oas 772: A IR 1915 Mad 573; 38 M 1158; 
1L.W 754; 16 M LT 344; (1914) M W N 768; 27 M L 
J 497. 

(4) 87:Ind Oas 331; AI R 1925 Mad 566; 48M LJ 
261; 21L W 327. 

(5) 33'Ipd Cas 267; 40 B 313; 18 Bom L R 28. 
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mortgagor admitted that from that moment 
the purchaser held the property es purchaser 
and not as mortgagee. In Fakira Mahton 
v. Leakut Hussain (7), the learned Judges 
were not inclined to hold that such a strict 
interpretation of s. 54, as was suggested in 
Silendrapada's case (1), was justified, 

In Sonai Chutia v. Sonaram Chutia (8) 
no express dissent was expressed but it was 
said that the sale in that case wes valid, 
as there was in fact a delivery of pcssession 
because the boundaries of the land had been 
pointed out and everything thet was possible 
to do for such delivery was done; formal 
pcssession being delivered and endossement 
of satisfaction being made on the mori- 
gege bond, under which the vendee had 
been holding possession from before ag 
mortgagee. In a later case, namely, Hashmat 
v. Jamir (9) both Sibendrapada's case (1) 
and Fatik Karikar’s case (6), were referred 
to, əs. ifthe two were not ia conflict with 
each other; and Walmsley, J,, observed that . 
if of two plots mortgaged toa person, one is 
subsequently sold to him and the said 
peison restores pcssessicn of the plot, which 
isnot sold io the mortgagor and reteina 
possession of the one that is sold, that:would 
be good evidence of delivery ‘of possession, 
The present case is distinguishable from 
Sibendrapada's case (1) in that the defen- 
dant No.5 was at the date of the sale in 
permissive pcessession under an arrange- 
ment with Bangshiram, I am not therefore 
obliged to apply that ruling to this case, 
The evidenceon the record satisfies me that 
whatever was necessary and possiblein the 
circum stances to effect a delivery of posses- 
sion was done. The details spoken to by 
defendant No. 5amply make out that 
Bangshiram “made over the land of the 
kabala to her satisfaction,” and that, after 
the sale, she made over the rest of the land 
in her possession to her father. , 

The essence of delivery no doubt is that’ 
possession should change but I think it is 
enough if the character of possession 
changed; in other words, if the vendor con- 
verted by appropriate declarations or acts 
the previous possession of the vendee, which 
in this case was permissive possession, into 
possession as that of a vendee. I hold there- 
fore that there was sufficient delivery of 
possession within the meaning of s. 54, 
Transfer of Property Act. On this finding 
for the plaintiffs to succeed, they must” 
gear 23 Ind Cas 318; AIR 1914 Cal 754,18 OWN 


(8) 34 Ind Cas 692. < 
if 52 Ind Cas 558; A IR 1919 Cai $25: 230W N 
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show that they have acquired a title by 
adverse possession. Thecase has not been 
looked into from this point of view. This 
will have to be done now and for this 
purpose I send it down, so that the lower 
Appellate Court may determine the question 
of adverse possession and then finally dis- 
pose of the appeal before it. The appeal is 
allowed and the case willbe remanded with 
the aforesaid directions. The costs of this 
appeal will abide the result of the remand. 
NA. _ -~ Appeal allowed. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 641 of 193]. 
i October 27, 1931. 
YOUNG AND BENNET, Jd. 
EMPEROR— PROSECUTOR 
VETSUS 

R HULASI— ACCUSRD. 

-Criminal Procedure Code{Act V of 1599), 5. 164 
—Confession before Third Class Magisirate of indian 
Padma of— Evidence Act (I of 1872), 
8 


“Where a confession was voluntarily made and the 
necessary certificate was appended by the Magis- 
trate who was called in thetrial and gave evidence, 


the mere fact that the confession was made before. 


@ Magistrate of the Third Classin an Indian State 
does not render the confession inadmissible in evi- 
dence, Magistrates of a foreign nationality are net 
intended to be excluded, and there is nothing in the 
Criminal Procedure Code or the Evidence Act to 
exclude a confession made before them. Panchanathan 
Pillai v, Emperor (1) 
Naglakala (2), referred to. 
The Government Advocate, for the. Crown. 
_ Mr. J. P. Rakkar, for the Accused. - 
_ Young, J.—One Hulasi, son of Ram 
Sanehi, caste Khangar, appeals from a 
conviction end sentence of death record- 
ed against him by the Sessions Judge of 
Jaulaun under s: 396, Penal Code. With 
him were tried four othets. The Sessions 
Judge however acquitted the four others 
and convicted ihe appellant only. He ap- 
peals, and there is an application before 
us for confirmation of the death sentence. 
On theenight between Sth and 99ih July. 
1930, a dacoity took place at the house of 


" Hubbror b. HULASE. 


and Qucen-lmpress: ve 
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Stale on suspicion. Various articles of je- 
wellery we:e found upon him, and the Po- 
lice in British India were communicated 
with, and eventually he wes taken before 
Third Cless Magistrate in Dattia State by 
the Police.-in order that a confession 
might be recorded by him. In that con- 
fession he gave a very clear story of the 
dacoity.and ihe part he took therein. 

The learned Sessions Judge convicted 
this appellant on his confession, corrobo- 


` rated as it was by the discovery shortly 


afterwards on him of jewellery which clear- 
ly had been taken from Musammat Trebeni 
at the dacoity and some of which had 
been stained with human blood. We have 
no doubt whatever that the offence with 
which this appellant was ‘charged has 


‘been clearly proved if we can in law take 


into consideretion the confession which 
was put in evidence. It is objected by 
Counsel for the appellant that the confes- 
sion is inadmissible in that it is not in 
accordance with s. 164, Criminal Procedure 
Code asthe Magistrate before whom the 
confession was made was only a Magistrate 
of the Third Class, and therefore not em- 
powered under s. 164 to record a confes- 
sion. It is admitted that every other for- 
mality under s. 164 wes complied with. 
The confession was voluntary, and the ne- 
cessary certificate was appended by the 
Magistrate, who himself was called in the 
trial before the learned Sessions Judge 
and gave evidence. The point is a law 
point and purely technical. Weare satis: 
tied that there is nothing in law to-bara 
confession, under the circumstances such as 
we have outlined above, from being admis- 
sible in a trial in British India. Section 
26, Evidence e ct, 1872, clearly makes such 
a confession admissible. All that the sec- 
tion insists on is that the confession should 
be made in the presence of a Magistrate. 
It is enacted in the General Clauses Act 
topl a Magistrate shall include; 
“Every psrson exercising all iy 

ofa Magistrato under the Genah Ba ee 
qor the time being in force.” 

~ Magistrates other than those exercising `- 
jurisdiction under the Code are not exclud- 
ed. The use of the word “include” shows. 
that’ other Magistrates are contemplated.. 
The cfficer in question before whom 
this confession was made is clearly a Ma- 


. gistrate within the meaning of s. 26, Evi- 


dence Act. We can hardly believe that it. 
was the intention af the Legislature to ex- 
clude Magistrates of a foreign nationality.. 
To decide otherwise would- put great diff-- 


` 
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culty in the way of the administration of 
justice in British India.- To hold that the 
terms of s. 164 must be complied with as 
regards the particular Magistrate before 
whom a confession is made, would make it 
extremely difficult, where the criminal is 
caughtin an Indian State, to obtain justice. It 
is perfectly clear for instance that no Second 
Class Magistrate even in an Indian State 
would bé empowered to take such a confes- 
sion, as he. would not be specially empower- 
ed “in this behalf by the Local Govern- 
ment” A confession would have to betak- 
en by a: Magistrate of the First Class 
only. The difficulty- of discovering such a 
Magistrate might be insuperable in an 
Indian State. We see no reason in the 
circumstances of this particular case to 
take the view that there is anything ins. 164, 
Criminal Procedure Code, or s. 26, Evi- 
dence Act, to make the confession in this 
case inadmissible. We are confirmed in 
our view by consideration of the case of 
Panchanathan Pillai v. Emperor (1) and also 
the case of Queen-Empress v. Naglakala 
2 3 wiz 


Having decided that the confession is ad- 
missible in evidence, we are satisfied tnat 
there is abundant evidence as against this 
appellant which justified the conviction by 
the Sessions Court. After serious conside-- 
ration however we have decided that in 
this case the sentence of death should be 
set aside. We have to take as against- 
this appellant his confession as being true. 
The dacoity was committed by him and 
four other men very much older than him- 
self. The appellant’s age is variously giv- 
en as18 or 20.- We can conclude that he 
was-under the influence of his older com- 
panions.. We must take from his confes- 
sion that he himself did not actually com- 
mit the murder, and it may well be that 
owing tohis youth he was too frightened 
to make any protest against the action of 
his elders. We think under all the cir- 
cumstances of the case that the sentence 
of transportation for life willbe sufficient. 
We therefore set aside the sentence of death 


_ and substitute a sentence of transportation 


for life. - 
N.-A. i Order accordingly. 
(1) 121 Tnd. Oas. 157; A 1 R 1929 Mad. 487;,29 L 
W 645; 52 M 529,56 ML J 628; (1929) MW N 
383; 31 Cr L J 223; Ind. Rul. (1930) Mad. 173. 
», (2) 22 B235. 
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"O LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal 
No. 1833 of 1932. 

March 6, 1933. 
JAI LAL, J. 
BHAGWANT SINGH- DEOREE-HOLDER 
— APPELLANT 


VETSUS 
SANTA SINGH AND ANOTHER— 
J UDGMENT-DEBTORS— RESPON DENTS, 

Civil Procedure Code (Act V of 1908), O XX, r. 
li—Adjustment between decree-holder and judgment- . 
debtor— Attestation by court—Exeeuting Court, if” 
can go behind the adjustment ~ Estoppel— Order 
attesting compromise made in presence of parties— 
Parties, if can question competency of court to pase 
order. 

Where the decree-holder the 


and judgment- 


‘debtor agree between themselves for the payment 


of an-amount smaller than the decretal amount 
payable by instalments and the arrangement is 
attested by the court, itis not open to the execut- 
ing court to go behind that adjustment 
ment. Whenthe order attesting the terms of the 
compromise is passed by the court in the presence 
of the parties and with their consent, it is not 
open to either of them to contend that the court was 
not competent to accept it. 


_ Miscellaneous Second Civil Appeal from 
an order of the District Judge, Ludhiana, 
dated the 23rd August, 1922, reversing that 
of the Subordinate Judge, Third Class, 
Ludhiana, dated the 16th January, 1932. ` 
Mr. Jhanda Singh, for the Appellant. 
Mr. Nihal Singh, for the Respondents. 


Judgment.—A decree for Rs. 983-5-6 
and costs was passed against the estate of 
one Jaimal. Subsequent to the decree the. 
respondent Santa Singh became one of the 
legal representatives of Jaimal and during . 
the execution proceedings he agreed with’ 
the decree-holder topay Rs. 750 in full satis- 
faction of the decree by instalments with 
the proviso that if default be made in the 
payment of any instalment the whole of the 
balance out of Rs. 750 would become recover-. 
able by execution of the decree. The 
decree-holder agreed to these conditions and’ 
relinquished the difference between the 
original amount of the decree and Rs. 790. 
The arrangement was duly presented in 
writing to the court and on both the’parties 
agreeing to it was attested by the court 
and the execution proceedings filed. Default 
having been made in the payment of the 
instalments by Santa Singh, the decree- 
holder presented an application for execu- 
tion cf the decree as varied against him, 
and the learned District Judge has held 
that the only remedy. of the decree-holder 
is by means of a civil suit and that the 
decree could not be executed because the 
arrangement mentioned above was an ads 


or agres- $- 
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justment of the decree, as that expression. 
is understocd in law. He has relied on 
certain authorities in support of this view, 
but I do not think it is necessary to mention 
them or to discuss them. | 
The agreement between Santa Singh and 
the decree-holder was for the payment of 
an amount smaller than the decretal amount 
payable by instalments and, as I have 
already stated, this arrangement was attest- 
ed by the court. It is not now open to the 
executing Court to go behind that adjust- 
ment or arrangement. Under O. XX, r. 11, 
it is open to the court, with the consent of 
the parties, to vary the terms of a decree, 
and ‘this-was done in the present case. 
Moreover, the order attesting the terms of 
the compromise having been passed by 
“the court m the presence of the parties and 
“with their consent it is not now open to either 
of them to contend that the court was not 
competent to attest it. í 
I accordingly accept this appeal with costs 
throughout, set aside the order of the Dis- 
trict Judge and restore that of the executing 
Court. 9 
NA. Appeal accepted. 
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RANGOON HIGH COURT. 
Criminal Reference No. 12 of 1933. 
February 13, 1933. 

PAGE, C. J., AND Mya Bo, J. 

C. T, MUDALIAR—APPLicaNnt 

7 . versus : 

MAYMYO MUNICIPAL COMMITTEE — 
S _ OPPOSITE PARTY. 

Burma Municipal Act (as amended by Act I of 
1981), ss. 142 (e), 148—Funishment for breach of bye- 
‘law made under 's. 142 (e)— Whether provided by 
s. 148—-Necessity of amendment of Act—Interpretation 
of Statutes—T'wo constructions possible—More rea- 
sonable construction to be preferred, : 

Section i48, Burma Municipal Act, specifically 

rovides for the punishment of offences relating to 

reaches of “any of the sections, sub-sections or 
clauses of the Act mentioned incol.1 of the fol- 
lowing table ofany rule or bye-law made there- 
‘under ", and the omission of s. 142 from col 1 of 
the following table shows that a breach of a bye- 
law duly passed under 8. 142,¢) is not an offence 
punishable under s. 148. S i 

This isa casus omissus, and inthe public 
interest the matter should beset right by the Legis- 
lature. =a 

Although itis true thatif on the true construc- 
tion of a Statute not excluding a taxing Statute, a 
lacuna or defect appears, itisno part ofthe duty 
of the court to supply the deficiency, ~_ yet in 
choosing between two competing constructions, each 
of them possible, it is not irrelevant i 
that one of them is consistent with the obvious 
purpose ofthe Act, while the other would render 


6. Ñ. mUbALIaR v. MayMYO MUN. Commities, 


- Magistrate, 


to consider ` 
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the Statute capricious or abortive. Brown v. 
National Provident Institution (1), followed. 
Mr. C. K. Tambe, for the Applicant. 
Mr. Eggar, for the Opposite Party. 


- Page ©. J.—The question referred is 
whether s. 148, Burma Municipal Act, 
contains any provisions for the punishment 
of the breach of a bye-law made under 
s. 142 (e) of that Act. On 20th June, 1932, 
one C. T. Mudaliar was fined Rs. 50 by 
the Sub-Divisional Magistrate of-Maymyo 
for the breach of a bye-law made by the 
Maymyo Municipality under s. 142 (e) 


of the Act. Section 142 (e) is in the follow- 
ing terms: 
"142. The Committee may, from time to time, at 


a special meeting, make bye-laws, (e)for rendering 
licenses necessary for pawnbrokers and determin- 
ing by public auction or otherwise the amount to 
be paid for any such licenses and the conditions 
subject to which they shall be granted and may be 
reyoked,” | $ 

An. application for revision of the order 
of 20th June, 1932, was filed and, the ap- 
plication was heard by Otter, J., who died 
before the application was decided. The 
application was then re-heard by Mosley, 
J., who expressed the opinion that the 
Sub-Divisional Magistrate of Maymyo had 
no jurisdiction to order the applicant to 
pay a fine for the breach of a bye-law 
made under s. 142 (2). The Sub-Divisional 
i >» in passing the order under 
consideration, purported to act unders, 148, 
Burma Municipal Act 1898, (as amend- 
ed by s.12 Burma Act I of 1931). Section 
148 runs as follows: 

“Whoever, (a) cortravenes, or faila to comply with 
any provision of any of the sections, sub-sections or 
clauses of this Act mentioned in col, 1 of the 
following table, or of any rule or bye-law made 
thereunder; or, (b) fails tocomply with any direction 
lawfully given to or requisition lawfully made upon 
him, under any of the said provisions, shall be 
punished for each such offence with fine which may 
extend to ths amount mentioned in that behalfin 
col. 3 of the said table.’ 

Section 142 does not find a place in 
col. 1 of the table annexed to s. 148, 
but at theend of the table in col. 2 appears. 
the following sentence: 2 

“Notices, directions, requisitions and bye-laws 
generally for carrying out the purposes of this 
Act, for the contravention of which no penalty is 
specifically provided therein.” 

“In Brown v. National Provident Institu- 
oe (1), at page 241,* Lord Cave: observ- 
ea, 

“It is no doubt true that if on the true -cons 
struction of a Statute not excluding a taxing Statuta 
a lacuna or defect appears, it is not part of the 


(1) (1921) 2 A O 222: 99 LJK B 1009; 19251 T 
417; 37 T L R 804; 8 Tax. Cas. 57. 
#Page of (1921) 2 A, O.—[Hd ] . 
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duty of the court to supply the deficiency. but in 
choosing between two competing constructions, each 
of them possible, it is not irrelevant to consider 
that ona of them which is consisteut with the obvious 
purpose of the Act, while the other would render 
the Statute capricious or abortive.” 

On behalf of the applicant it is con- 
tended that, whatever may have been the 
intention of the Legislature, it has not been 
thought fit to include s. 142 in col. 1 of 
the table annexed to s. 148 and, therefore, 
that s. 142°is outside the ambit ofs. 148. 
On the other hand it is contended by the 
learned Government Advocate that the 
“omnibus” sentence at the end of col, 2 
of the table ıs wide enough to include the 
breach of a bye-law passed by the Munici- 
pality under s. 142 (e). That, of course, 
is true, but whatever may have been the 
intention of the Legislature, in my opinion, 
having regard to the language in which 
s. 148 is couched, there is only one reason- 
able construction that can be placed upon 
the terms of the section. The section 
specifically provides for the punishment 
of the offences therein referred to, and those 
offences relate to breaches of: 
“any of the sections, sub-sections or clauses of the 
Act mentioned in col. 1 of the following table, of 
any rule or bye-law made thereunder” 
and so soon as it becomes apparent that 
s 142 isomitted from co!. 1 of the fol- 
lowing table, it follows that a breach of 
a bye-law duly passed under s. 142 (e) is 
not an offence punishable under s. 148. 


It appears to me that this is. a casus . 


omissus, and that in the publie interest 
the matter should be set right by the 
Legislature. As thelaw stands at present, 
in my opinion, the conviction and sentence 
passed upon the applicant cannot be 
` sustained. The result is that the applica- 

tion in revision is accepted; the conviction 
and sentence. passed upon the applicant 
are set aside, and the fine, if paid, will be 
refunded. - 

Mya Bu, J.—I agree. . 

NA. Application accepted. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Appeal No. 115 of 1931. 
June 27, 1931. 

Fraser, J. C., AND Saapuppin A.J. C. 

ABDUL HAMID—APPELLANT 
versus 
EMPEROR—OPPOSITE PARTY. 
. Evidence Act (I of 1872), s. 25—Political Muharrir, 


whethen Police Oficer—Confession—Partly exculpa- 
tory and partly inculpatory—Admissibility—Tests 


ABDUL HAMID V. ÉMPEROR. 
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—Penal Code (Act XLV of 1860), s. 804 (1)--Gravé 
and sudden provocation— Meeting wife with para- 
MOUT ` 

Ilhe Politicsl Muharrir of Oghi occupies the posi- 
tion of a Police Officer and no statement made before 
him by an accused person by way of confession could 
be admissible in evidence, 

There is no iofallible rule of practice that where 
there is no other evidence to show affirmatively ihat 
any portion of the exculpatory element in the confes- 
sion is false, the court must accept or reject the con- 
fession asa whole,and cannot accept only the incul- 
patory element, while rejecting the exculpatory ele- 
ment as inherently incredible. Balmukand v. 
Emperor (1), dissented from. 

The accused a Pathan on returning to his house did 
not see his wife. Hewent out and saw her engaged 
in love making with another man inthe fields. He 
killed the man with an axe and after returning to 
his wife he cut her throat with a kitchen knife ; 

Held, on the facts, that the accused had acted under 
grave and sudden provocation within e. 304 (1), Penal 
Code, and that the merefact that when killing his 
wife he substituted a knife for the axe,whichhe was’ 
carrying, was scarcely sufficient to prove delibera- 
tion. 

Criminal Appeal from an order of the 
Additional Sessions, Judge, Peshawar dated 
the 2nd June, 1931. 

Mr. Ram Parkash for the Appellant. 

Qazi Mir Ahmad Khan, for the Crown. 

Judgment—Abdul Hamid aged 30, 
a Pathan of Phagbanda in the Agror 
Valley, hasbeen sentenced under s. 302, 
Indian Penal Code, to death for the 
murder of his wife Musammat Bibihawa 
and unders. 326, Indian Penal Code, to 
threé years’ imprisonment for causin 
grievous hurt with an axe to Nursha 
of his village. He has- appealed against 
both convictions and the sentence of death 
is before us for confirmation. The un- 
fortunate woman had her throat cut from ear 
to ear. The force used was such that even the 
spinal column was cut. The weapon was 
a sharp kitchen knife. Nurshah had’ an 
incised wound extending from his nose 
to hisright eye, andthe injury amounted 
to grievous hurt, forthe lower lid of the 
right eye has become paralysed and it was 
therefore apermanent disfigurement. In 
addition he had a three-inchlong cut on his 
left shoulder. In his casean axe was used. 
The affair occurred atabout7p.m. on 5th 
February, 1931, in and outside the cattle 
shed, in which appellant with his wife and 
father was living, at a distance of about 400 
yards from the main village. Nurshah isa 
Police constable attached to the Abbottabad 
Police and had come to his village on casual 
leave on4th February. His house isin the 
main village. 

Appellant admitted that he had_ killed 
his wife and caused grievous hurt to 
Nurshah, but pleaded that he had acted 
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under grave and sudden provocation and 
was therefore, liable to conviction under s. 
304 (1) and s. 335, Indian Penal Code, rather 
than under ss. 302 and 326, Indien Penal 
Code, ` 

The relevant facts are that soon after 
the affair appellant appeared in blood- 
stained clothes and carrying a blood- 
‘stained axe in Rashida village, one and 
a half miles away from Phagbanda. He 
was taken before the lambardar and in- 
formed him that “he had caught a thief, 
killed athief and shut upa thief in his 
house.” 
had all the appearance of a mad man. 
The lambardar, therefore, sent him off 
under escort to Oghi, half a mile away, 
where he was produced before the Political 
Muharrir, an official whoisin immediate 
charge ofthe Police ` work. of the Agror 
Valley. Appellant there madea statement 
tothe details of which for reesons which 
will be discussed later we do not propose 
to refer. He was taken beck to Phagbanda 


and there in hiscattle shed was found’ 


the dead body of the woman. The but- 


© chers knife waslying on a niche in the’ 


“wall. The place where Nurshah was. 


assaulted was evident from the blood marks’ 


there. It lay at a distance of 25 paces 
from the front of the cattle 
two orthree of the terraced fields, 
are common in the’ Agror ` Valley and 
other parts of the Hazara District. On 


9th February, appellant made‘a confession 


which was regularly recorded by a Magis-. 


trate of First Class. This. may be sum- 
marized briefly in his own. words:— 

“My wife was. carrying on an intrigue with 
Nurshab,;although I bad no knowledge of this On 
5th February she had b2en into the main village 
and probably met Nurshah there. She came back 
home in time to cook the evening meal (it was the 
inonth of Ramzan). After giving me my food she 
went out of the house. When she did not return 
for some time, 1 picked up an axe and went outside. 
Suddenly I saw her and Nurshah lying together in 
one of the terraced fields committing adultery. On 
seeing methey jumped up. Nurshah turned-towards 
meand I “attacked him with an axe His cries 
raised an alarm. I ran back hore whither my. 
wife had preceded me. Finding her there 1 took 
upa knife, laid her flat upon the ground and 
holding -her head down by her hair cut her throat, 
I then went to Oghi to report leaving the dagger 
there and taking the axe with me.” 


Ty, 
The only person who gave material evi- 


dence for the prosecution was the wounded’ 
constable, Nurshah. ‘His story was that he 


hed left home intending to leave an um- 
brella in Shahkot village and to pay a 
debt in another village, and on his way’ had 
fo. pass near 
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According to the lambardar he 


` were that when found, 


shed down- 
which’ 


appellant's ` house, As he: 
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passed - he met appellant, who ‘tried to 

snatch his watch from him. A struggle 

ensued, in which appellent helped by his 

father and father-in-law assaulted him and 

robbed him of some money. This story 

was totally disbelieved by the, Additional 

Sessions Judge and rightly so far it was. 
corroborated by no evidence and was a 

totally incredible explanation of Nur- 
shah’s presence near appellant's house. 

We are left therefore, with appellant’s con- 
fession. This was accepted by the assessors, 

who found thatthe appellant had acted 

under grave and sudden provocation though | 
they were not prepared to say whether he, 
had actually caught the woman and the 

constable in the actof adultery. It was, 
rejected by the Additional Sessions Judge, 
Although he did not say so specifically, 

his reason apparently was that the con- 

fession was so inherently improbable that, 
itmust be rejected. He was prepared to 

admit that there was grave provocation in the 
matter of the wounding of Nursheh though 
it was not sudden; but in the case of the. 
woman he denied appellant the benefit of both 
grave and sudden provocation. His reasons. 
the woman was: 
fully clad from which it might be deduced 

thatshe was fully clad when outside the 

house, for she could not have . escaped, if the 

string ofher pyjama had been untied. 

It-was further most improbable that the’ 
pair would have committed adultery- at 

dusk in the open on a winter night within: 
a stone's throw of the woman’s own house: 
in which the husband was. sitting. Be- 
cause ofthe first statementmade by the’ 
appellant to the Political Muharrir, the 
Additional Sessions Judge was doubtful’ 
whether the woman had ever left the: 
house at all after giving food to her hus-. 
band and father-in-law. He was therefore, 

unable to believe that appellant actually. 
caught Nurshah and his. wife togdéther 

still less that he caught them in adul- 

tery. 


It may beas well at the outset to refer 
to the statement made by appellant to the 
Political Muharrir for from it the trial 
Judge drew theinference above mentioned. 
In our judgment in Ahmad Gulv. Emperor: 
(Appeal No. 149 of .1928) we considered - 


atlength the position of the Political 
Muharrir, Oghi, in connection with the 
provisions of s. 25, Evidence Act. For the 


reasons stated therein we hold that for all’ 
practical purposes this official occupied the 
position of a Police Offiger, and that no states 
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ment made before him by en accused person 
by..wey- of confession could be admis- 
sible“ in evidence. In tho present instance 
objectionto the admissibility of the state- 
ment wastaken during the triel, but was 
overruled by the Judge, who was no doubt 
unaware of our unpublished judgment in 
Ahmad Gul v. Emperor (Appeal Ne. 149 of 
1928).. One of the points therefore which 
led the Additional Sessions Judge -to hold 
that -the.wcman had not left her house 
falls to the ground. 

- We will next deal with the argument 
put forward by appellant's Counsel to the 
effect that in- the absence of all other 
evidence appellant’s confession must be 
accepted in tote. He refers te a very recent 
Full Bench ruling of the Allahabad High 
Court in Palmokand v. Emperor (1). The 
. answer given by the Judges tothe question 
referred 'to them was in the following 
words : ; 

‘Our answer to the reference is that where there 
is no other evidence to show affirmatively that any 
portion ofthe exculpatory element in the confession 
is false, the court must accept or reject the con- 
fession as a whole, and cannot accept only thein- 


culpatory- element, while rejecting. the exculpatory 
element as inherently incredible.” - : 


“With all respect we find ourselves unable 
to subscribe to this doctrine as an infallible 
rulé of practice. In an earlier part of the 
judgment the Judges deduced from a 
number of authorities quoted before -them 
the following iworules: (a) Where there is 
other evidence, a . portion of the confession 
may in the: light of that evidence be re- 
jected,. while acting upon the remainder 
with the other evidence, and (b) where there 
is no other evidence and the exculpatory 
element is not inherently incredible, the 
court cannot accept the inculpatory element 
and reject the exculpatory. 
_ At the same time they admitted that in 
not a:single ore of the cases examined by 
them had the exculpatory part of a con- 
fession been in fact inherently incredible. 
It seems to us ihat this cannot have been 
altogether accidental. There is of course 
no fixed standard of probability. A human 
being considers an event probable or im- 
probable by the habit of mind which is 
the result-of his general knowledge, culture 
or experience. But certain .evenis are 
physically impossible; others are grotesque 
to the point of absurdity: We should 
hesitate iohold that a court is bound to 
accept a defence based cn such events in 
ceses where the lew places the burden of. 
d) 429 Jnd Cas 258; Al R 1931 All 3; (930 ALJ 
1481; 32 Cr LJ 362; Ind Lul (1933) 41,130; LR1g 
Aus Cr; E2 A W11 (F Bay AN : 
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. appropriate for this. 


proof cn an accused pers:n, for: proof is that 


which appeals to, and convinces the rea- . 


sonable man. -The point’ however in the 
present instance is largely of academic 
interest, for after considering the facis wé 
are unable to find ourselves in argeement - 
with the Additional Sessions Judge and 
to hold that the exculpatory portion of the. 
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statement is so` inherently incredible as: . 


to call for rejection. Disregarding the first: 


report made to the Political Muharrir, we. . 


see no reason to doubt that the woman did 
in fact actually leave the house, If she 
had not, these would have been no incen- 
tive for appellant himself to leave the 
house in the dark. He could not have 
known, unless the woman's movements had. 
led him to draw the inference that Nurshah. 


-was lurking about in the neighbourhood of 


the house. . 

We are absolutely satisfied „that the 
woman did leave the house and met Nur- 
shah outside. Whether or not they were 
actually committing adultery cannot be 
definitely determined. The place and the 
time chosen would not normally have been 
On the other hand, 
if the constable only had a few days’ 
leave, it is conceivable that the pair should 
have been taking advantage of- every 
opportunity and the terraced walls of the 
fields would have given cover from the 
house above. According to appellant, they, 
stood up on™seeing him approach. It 
would not therefore have been impossible 
for the woman during her flight to the 
house to tie her pyjama string, while her 
husband was engaged with the man. 
However even if the pair were not actually 
committing adultery but were “only love- 
making, there certainly would have been 
grave and sudden provocation in the 
mind ofa Pathan. Curiously enough the 
Additional Sessions Judge himself con- 
cedes this when dealing with the attack 
upon Nurshah. He held ‘that Nurshah's 
mere presence near his house world have 
caused appellant provocation, which ac- 
cording to his code of honour was of thé 
very gravest description, and that though 
he had no right to take the law into his 
own hands, yet his act might be toa large 
extent condoned. (Itis for this téason that 
alenient sentence of three years’ impri- 
sonmert was imposed.) If Nursheh’s mere 
presence near the house unaccompanied 
by the wcman could give rise to such grave 
provozation; it 
presence there in her company would have 


+ aroused uncoiitrollable’ passions, The prog 


is intelligible that his ` 


i 
` 
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but wassudden, for appellant, when leaving 


his house; could .not have anticipated the ' 


scene which actually met his eyes. 

Onthis view of ‘the facts both the woman 
and Nurshah had given grave and sudden 
provocation to appellant, sufficient in our 
opinion, to cause him to lose 
control- The mere fact that when killing 
his wife he substituted a knife for the 
` axe, which he was carrying, is scarcely 
“+ sufficient to prove déliberation. It is on 
the record that-when he arrived at Rashida, 


` he gave theimpression of a madman, and: 


the fact that he did not tell the villagers 
there that he had killed- his - wife tends 
rather to prove a complete and genuine 
unconsciousness vf his previous actions. If 
this loss of self-control could persist during 
his walk from his house to Rashida, it is 
evident that it would have continued bet- 
ween the place where he saw the pair 
together and his own house. The time 
taken to cover the twenty-five paces from 
that spot to the house would not have 
been long enough to-allow the passions to 
calm down: For these reasons we hold 
that there is nothing so inherently impro- 
bable in the exculpatory part of the 
appellant's confession as tv ‘require the 
rejection of the whole confession. It is in 
fact definitely corroborated by the evidence 
of the dead girl's own father. -If she had 
not been at fault and-not been, according 
to Pathan ideas, justly punished, her father 
would -not have sided with her killer, 
Agreeing with the asséssors’ we find that 
appellant acted under grave and ‘sudden 
provocation, and that his offence falls 
under s, 304 (1) and s. 335, Indian Penal 
Oode. Under the first section we sentence 
him to five years’ ‘rigorous imprisonment, 
and under the second to one year's rigorous 
imprisonment. 
concurrently. The sentence of death is not 
confirmed, 


A. Conviction altered. 
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Civil Revisions Nos. 171 and 172 of-1932 
January 11, 1933, : 
BAGULEY, J. 
MA MIN BAW—Appricant 


h versus š 
A. V. P. L. N. CHETTYAR FIRM 
. AND ANOTHER—. OPPOSITE PARTIES, 
Civil Procedure Code (Act V of 1908), ss. 115, 145-~ 
evision—Another remedy open to party—Competenc 
of reviston—Order of sub-court under 3. 145—Comp 
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tency of appeal to District Court and further appeal 
to High Court—Revision against order of Sub-Court, 
whether lies. ; 3 ; 

When a party has another remedy by way of appeal 
toa Subordinate Court, or by way of a regular suit, 
the High Court will not asa rule interfere in revision 
but this is simply arule of practice which arises 
from the optional nature of s 115 which says that 
the High Court may make such order in the case as 
it thinks fit. In the ordinary way when a party has 
a good legal remedy in a Subordinate Court, the High 
Court does not view with favour the case being 
brought before it, but under special circumstances 
the High Court can entertain an _ application for 
revision although another remedy is open to the party. 
[p. 166, col. 2.] : 

(Case-law discussed ] 

Where the Sub-Judge passes an order under a. 145, 
Civil Procedure Code, an application for revision 
against the order is‘competent although an appeal 
lies to the District Court from the order and a further 
appeal lies to the High Court from the order-of the 
District Court [p 165; col. 1] : 

Civil Revision agaist an order of the 
Sub-Divisional Court, Kyauktan, dated the’ 
18th April, 1931. 

Mr. Anklesaria, for the Applicant. 

Messrs. Chari and Hay, for the Opposite 
Parties. 7s 

Order.—This order will cover Civil’ 
Revisions Nos. 171 and 172 of 1932 which. 
were filed together and are: between the 
same parties. They were argued together. 
The facts which give rise to the present 
applications are very unusual and I will 
begin by setting them out in detail. In 
Civil Regular No. 128 of 1930 of the 
Sub-Divisiona] Court of Kyauktan the A.V. 
P. L. N. Firm got a decree against 5 
defendants among whom are included two’ 
persons named Mg: Hla Maung and Ma 
Ein Myaung. In Civil: Execution No. 9 of 
1931 of the same Court, an application was, 
made for execution of this decree against. 
certain paddy belonging to Mg Hla Maung 
and Ma Hin Myaung. The application was 
filed on 13th January, 193], and on the 
same day Mg Hla Maung filed an appli-, 
cation in the original suit asking that 
execution of the decree might be stayed 
until the middle of April, 1931. The’ 
application was supported by an affidavit. 
in which he stated that Ma Ein Myaung 
owned some paddy land worth about 
free . from all 
encumbrances. On 17th January, a fur- 
ther application was filed signed by Mg 
Hla Maung in which he purported to act 
as agent, for Ma Ein Myaung, though I can 
find no document on the record by which 
he was appointed her-agent. In this ap- 
plication he-stated that the petitioner, ù. e., 
Ma Ein Myaung was ready and willing to 
stand surety for the decretal amount. .This 
application was sent to the bailiff for reporf 
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and the bailiff reported that the land was 
worth about Rs. 2,500 and wes free frcm 
encumbrances; but be stated that it be- 
longed jointly to Ma Ein Myaung and her 
mother Ma Min Baw. The decree-holder 
objected to the land being taken as 
security. 

Among other things, an objection was 
raised that the owners of the property had 
not filed an affidavit thas the land was 
free from encumbrances and an order was 
passed that an affidavit to this effect must 
be filed on 5th February. On 5th February 
two affidavits were filed, one purporting to 
have been sworn to by Ma Ein Myaung 
herself, in which she ‘states that she was 
‘the joint owner of the land, that it was 
free from encumbrances and that Mg Hla 
Maung was her agent and she had 
authorized him to execute security bonds in 
connection with the case. The deponent 


was identified before the Commissioner for 


Oaths by Mg Hla Maung. This affidavit 
-purports to be signed by the deponent. 


Another affidavit was also filed purporting: 


to have been made by Ma Min Baw. It 
is on exactly the same lines as the other 
affidavit; but it only bears the cross mark 
of Ma Min Baw and the deponent again 
was identified before the “Commissioner: 
for Oaths by Mg Hla Maung. It will be 
noted that Ma Hin Myaung who was one 
of the judgment-debtors herself purported 
io have appeared in person and Mg Hla 
„Maung has become the agent of -Ma’ Min 
Baw. On receipt of these affidavits the 
Judge had a security bond executed and 
the attachment of paddy was removed. The 
execution proceedings were postponed’ to 
the 18th April. On 18th April the execu- 
tion proceedings were put up; the decree- 
holder was represented, the judgment-debtors 
were absentandnot represented and the 
Judge immediately ordered notice to issue 
for settlement ofsale particulars of theland 
given as security. The security bond, it 
may be mentioned, purports to have been 
executed by Ma Ein Myaung herself and 
by Mg Hla Maung as agent of Ma Min 
Baw. Notices were issued returnable on 
16th May, 193], and were issued to Mg Hla 
Maung and Ma Ein Myaung, end on the 
same date, the 8th May, notices were 
issued to the -same two persons calling on 
them to appear for registration of the 
document which they had executed. The 
notices were served, apparently in person 
on Mg Hla Maung and Ma Ein Myaung. 
It is worthy of note that no notice was 
issued to Ma Min Baw herself, On 16th 
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May, the decree-holder was present but the 
jyudgment-debtors were absent. The Judge 
ordered ithe bond -to be compulsorily 
registered and it was so registered. The - 
case was put off to the lèth May for 
particulars to be filed for the sale 
proclamation. The sale proclamation wes 
issied and the land was sold. l 

Meanwhile the A. L. S. P. P. L. firm. 
attached the same land in execution-of a. 
decree against Ma Min Baw, Mg Hla Maung 
and Ma Ein Myaung; but an objection was 
lodged on the ground that before that firm 
attached the land, it had been offered as 
security for the decree in favour of the A. 
V. P. L. N. firm and the application of. 
the A. L. 8. P. P. L. firm was dismissed, . 
On 3rd August, Ma Min Baw for the first 
time appeared on ihe scene in person, 
Her petition was to the effect that the Court 
had sold her land, that it had been bought 
by the A. V. P. L. N. firm and that 
she never agreed to stand’ surety 
nor did she authorise the said. Mg Hla 
Maung to execute any surety bond or to 
charge her property in any way so as to 
bind her. She stated that she had no no-. 
tice of the sale proceeding and that the 
security bond had been brought about by the | 
decree-holder and Ma Hla Maung in collu- 
sion without her knowledge. She therefore, 
prayed that the sale of the property might 
be set aside. After argument, but before 
any inquiry had been held into the facts. 
and allegations, the Sub-Divisional Judge 
passed an order to the effect, that the ap- 
plication to set aside the sale must be either | 
under O. XXI, r. 89, or O. XXI, r. 90. In 
either case under the rules as. amended 
by the Rule Committee of this High Court 
a sum of money must be deposited and as 
no money had been deposited the applica- 
tion could not be entertained and was dis- 
missed. A 

Ma Min Baw filed an appeal against the, 
order to the District Judge, Hanthawaddy. , 
He -directed that the court should inquire 
into the allegations under s. 47, Civil Pro- 
cedure Code, The A. V. P. L. N. firm ap- 
plied to this court in the form of an ap- 
peal but asking that if no appeal lay the 
application might be treated as an ap- 
plication for revision of the appellate dec- 
yee and in Civil Revision No. 148 of 1932 
of ihis court the order of the lower Ap- 
pellate Court was set aside as being made 
without jurisdiction. In consequence how- 
ever of what took place when that revision 
matter was argued, Ma Min Baw has’ 
now filed these {wo applications, one to re- 
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vise the orderof the Sub-Divisional Judge 
-dated the 18th April, by which he direct- 
ed the execution to proceed and started 
the proceedings again without any notice 
.to Ma Min Baw ; and the other against the 
order of Sub-Divisiona lJudge dated 23rd 
September, 1931, dismissing the applica- 
tion of Ma Min Baw to have the sale set 
‘aside. I think itis really only necessary 
to deal with the first of these two applica- 
tions for . revision, that against the order 
dated 18th April, which is Civil Revision 
No. 171 of 1932 of this court. 

It was first of all argued that no ap- 
plication for revision lay to this court. It 
is admitted that s. 145, Civil Procedure 
Code states that when a person has be- 
come ‘liable-as surety the decree may be 
executed against him as a decree and it is 
laid down that such notice as the court in 
each case thinks sufficient must be given 
to the surety. It is. not contended that any 
such notice was given, but as an appeal 
will lie from an order passed under s. 145 
to the District Court and from any order 
passed in appeal another appeal will lie 
to this Court, it was strongly urged that an 
application for revision under s. 115 will 
‘not lie because the case had been decid- 
ed by a Court subordinate to this court 
-and although no direct appeal lay to the 
High Court, a second appeal would lie and 
consequently under s. 115, no application for 
revision can be made. It was argued thai 
the word “appeal” in s.115 refers not only 
to first appeals but also to second appeals 
and stress was laidupon a note in Mulla's 
commentary : ‘ 

“The High Court cannot act under this section 
. in any ‘case in which-an appeal lies tothat court. 


The word ‘appeal’ is not confined to first appeals; it 
includes second appeals.” 


A reference is given in the foo'-note to 
three cases. On examination of these three 
cases it will be found that they do not 
support the statement in the commentary 
as interpreted in ths above argument. The 
first -is Triupati Raju v. Vissam Raju (1). 
This was a case in which a certain inter- 
pleader suit. had been filed and decided. 
An appeal was filed to the District Judge 
who confirmed the decision of the lower 
Court. One of the parties then came to 
the High Court in revision. It was-held 
that an appeal lay from the appellate dec- 
ree of the District Judge and consequently 
no application for revision could be enter- 
tained. The correct enunciation of the prin- 
ciples laid down in this case would be, 
not that the word “appeal” is not confin- 

(1) 20 M 155. ; r ow a8 
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ed to firat appeals. but includes sss l ap- 
pals, bat “that ths word ‘ease’ inctudes 


-nt only original cases but also first. ap- 


p3al casas:” The next caze referred to is 
Mathura Nath Sarkar v. Umesh Chandra 


- Sarkar (2).. This is araling of two Judges 


and the case was decided and the appli- 
cation for revision dismissed because the 
High Court considered that it had no juris- 
diction to interfere with ‘the appellate 
order for it could not be said the lower 
Appellate Court acted in the exercise of 
its jurisdiction illegally or with material 
irregularity. In any eventthis case is only 
one in which the court although it refused 
to interfere, did consider it had jurisdic- 
tion to deal in revision if necessary with 
the order of an Appellate Court. 

The third case referred to is Ramgopal 
Sanyal v. Narendra Nath Ghatak (3). This 
was an application in revision of an order 
passed by a District Judge dismissing an 


` appeal on the ground that no appeal lay 


from the order of the trial Court to him. 
The court declined to interfere because it 
held that the appellate order was itself ap- 
pealable and an application for. revision 
was consequently barred by the provisions 
of s.115. AsI have said this statement in 
the commentary, that the word “appeal” 
includes second appeals although correct 
from one point of view, is, in my opinion, 
misleading at any rateon the cases men- 


-tioned because these cases do not warrant 


the assertion that if a case can be brought 
in second appeal to, this court, it follows 
that no application for revision will lie. 
Respondent No. 1's Advocate, however has 
succeeded in discovering one case in which 
this point washeld. It is Ben Madho Ram 
v. Mahadev Panday (4). In this case it is 
stated. ; 

“It ssems to us that no revision lies under 
s. 115, Oivil Procedure Code. It was clearly a case of 
a decrae which could have been appealed against 
to the District Judge from whose decree a second 
appeal could have been filed tò this High Court. 
It is tharefore not a case in which an appeal lies 
to the High Court at all although, no appeal could 
Have been filed from the original decree of the first 
courtdirect In our opinion thereis no ground for 
restricting the scope of the words ‘in which no ap- 
peal lies thereto’ to cases where no appəal lies from 
the order sought to be revised. Solong as the party 
has a right to come up to the High Court by way 
of an appeal and has failed to avail himself of that 
opportunity by first going up to the District 
Judge and then coming upto the High Oourt, he 


_ cannot ask the High Court to interfere in revision:” 


(2)10 WN 628, 
(3) 115 Ind Cas 368; A I R 1929 Cal 226; 49CL J 


81 ae : 
~ (4) 126 Tad Cas 832; A I'R 1930 All 604; (1930) A L 
7924; Ind Rul (1930) ‘All 880. a 
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No reasons are given for this view. The 
rest of the judgment shows that it was in 
the nature of an obiter because the judg- 
ment ‘goes on tosay: 

“It also appears to us that there is absolutely no 


“ground for interference in revision.” 

It may also be noted that the case does 
not appear in the authorised reports, und 
in view of, this fact I am unable to accept 
“it as a correct exposition of the law. It 
seems to me to be based on the idea that 
_ every case must normally be decided final- 
ly in a High Court either by a series 
_of appeals orin revision or in some such 
way. An appeal seems to be regarded 
as a natural concomitant of the case and 
the idea seems to be that every case must 
"be, expected to be appealed against to 
.the utmost point allowed. It must be re- 
membered that the Civil Procedure Code 
itself seems to prefer the expression “ap- 
peal from appellate decree” to second ap- 
-peal. Section 100 definitely refers to ap- 
peals from a decree passed in appeal and 
‘so does O. XLII, 


. It has been laid down that when a 
. decree has been confirmed or altered in 
- appeal the decree of the lower Court is 
. merged in the decree of the Appellate Court 
dnd it-is that decree which has got to be 
executed, and it is the date of that decree 
which governs matters connected with li- 
mitation with regardio its execution. If 
an appeal is filed from that appellate dec- 
ree, 1t cannot :be regarded as a second ap- 
- peal against the original decree because that 
- decree had become merged in the appellate 
decree and had ceased to have a separate 
„existence, Further, if a decree had been 
. reversed in appeal the party who appeals 
against that appellate decree is, as arule, 
. trying lo restore the decree of the trial 
Court and itcannot be argued that a party 
is. filing a second appeal against a dec- 
ree inorder to bring that decree’ once more 
into existence. For these reasons I hold 
:that this application in revision will lie. 
The next point taken is that the applicant 
having her remedy by way of a regular 
suit no application in revision will lie. It 
‘ig true that, speaking generally, when a 
` party has another remedy by way of ap- 
‘peal to a Subordinate Court, or by way of 
`a regular suit, this court will not asa rule 
‘interfere in revision; but this is simply a 
rule of practice which arises from the op- 
tional nature of s. 115 which says that the 
High Court may make such order in the 
case as it thinks fit, In the ordinary way 
‘when a party has a good legal remedy 
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in a Subordinate Court, the High Court 
does not view with favour the case being 
brought beforeit ; butmany instances can 
be given of cases in which a High Court 
entertained an application for revision al- 
though another remedy was open to the 
party. < 


In Administrator General of Burma v. 
C. R. V.V. S. Chettiar Firm (5), the party 
aggrieved had a right by way of appeal 
to the District Court, but the High Court, 
regarding the case es an exceptional one, 
interfered in revision. In Emperor v. 
Bihari Lal (6), it was laid down that there 
is no invariable tule of the High 
Court under which an application for 
revision under s. 115 should be refused 
where any o'her remedy is open, excepting, 
of course, in cases where an appeal lies 
to the High Court, In Mahadeo Prasad v. 
Khuti Ram (T) it was pointed out that 
8.115 doesno: require that no appeal in 
the meantime should have been preferred 
to the District Judge, or that, if it is 
preferred, it is only the order of the 
District Judge that can be revised; and in 


a case where an appeal had been filed 
to the District Judge from which no 
appeal lay tothe High Court, the High 
Court dealt in revision with the order 


of the original Court. In Umed Mal v. 
Chand Mal (8), the Privy Council upheld 
the decision of the Chief Commissioner of 
Ajmer-Merwara acting es a High Court, 
in which he dealt under s. 115 with a decree 
which had been confirmed on first appeal 
and from which no, second appeal lay be- 
cause the point taken up wes entirely a 
point of fact. In Indubhashan Das v, Hari- 
charan Mandal (9), it was laid down, in 
terms of the headnote, that it is not an in- 
variable ruleof the High Court to refuse 
to make use of its revisional powers under 
8.115 when there is another legal remedy 
open, for example by way of a regular 
suit. Itisa question to be decided in 
the circumstances of each case whether a 
Court will go into the matter in* revision 
‘or relegate the party to asuit,and the 


(5) 109 Ind Cas 414; A IR 1928 Rang 8°; 5 R 742. 
(6) 114 Ind Cas741; AIR 1928 All 588; 51 A 338; 
(1929) A L 3 62. < 
(7) 118 Ind Cas 189; ATR 1929 All 793; 51 A 
1023; Jnd Rul (1929) All 845; (1930) A L J 97. 
(8) 99 Ind Cas 749; AI R 1926 P O 142; 53 TA $71; 
- 54 O 328; 3 O W N 989; 25 L W 90; 25 ALJ6l; (1927) 
-M WN R4; 38MLT4328PLR 113;310 WN 413: 
_52 M L 1 368; 45 OLI, 274;8 P LT 251: 29 Bom L 
R 755 (P O.. 
` (9) 132 Ind Cas 631; AI R 1931 Cal 285; 680 55; 
Ind Rul (1931) Cal 583, ` | 
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sameprinciple was laid down in Khushnud | 


` Hussain v, Janki Prasad (10). 
© In the present’ case’ the applicant, if her 
- allégations are true, has been grievously 
’ wronged and. her allegationshave asyet 
not been inquired into. At, present she 
only asks for an inquiry. The facts which 
I have mentioned showthatif Mg Hla 
Maung is acting dishonestly the proceed- 
- ings had taken a turn which undoubtedly 
“played into his hands.. He had only to 
-~ produce some woman to puta cross mark 


‘on .a petition before the Commissioner for 
Oaths and the: whole transaction would 
go through, facilitated by the fact that 


‘notices ‘were issued not to Ma Min Baw, 

but to himself, because he was her agent. 
-It is I fear a most common practice 
' of all Subordinate Courts to confuse agents 
- with principals andto regard the principal 
‘as the agent. Obviously in’ this case 
' notices should have been issued in name, at 

any rate,to Ma Min Baw and notto .Mg 
- Hla Måung. The applicant had been do- 


“ing herbestto get an inquiry. She may. 


have been ill-advised inthe remedy which 
she sought, but that was the fault of her 
legal advisers, not of herself. She has al- 
ready filed an appeal which has been dealt 
with in revision and now the present appli- 
-. cations for revision are being dealt with and 

the order complained of is nearly two 
yearsold. To direct her to initiate proceed- 
ings yet again would be, in my opinion, 
most undesirable. aaa 

[Note—The rest of the judgment is not material for 
the purposes of this report —Ed.] i 

N.A., - Order accordingly. 

(10) 132 Ind Oas 801; Al 
Ind Rul (1931) All 545, 
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_ < MADRAS HIGH COURT. 
Appeal against Appellate Order No. 178 
l l ` of 1930. é 


ne Oe and wW 
Civil Miscellaneous Petitions Nos, 1043 
we and 1044 of 1951. 
. August 22, 1932. 
MADHAVAN Nare, J. 
MUHAMMAD ABU BAKKAR MARACAIR 
'” AND OTHERS—-DEFENDANT3— APPELLANTS 


: Sed versus _ Š 
RAMAKRISHNA. CHETTIAR—PLAINTIFF 
g eee _ + RESPONDENT. $ f 
` Limilation Act (IX of 1908, as amended -by Act 
. IX ‘cf 1987), Seh. IT, Art. -182— Execution, applica- 


ra 


Aan 


. tion fer—Application returned - for _amendment—. 
, Application represented with fresh application— . 


` Limiiation. . ae txo 
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... An application for execution filed on 21st June, 

1328, was returned forcorrecting certain defecta 
and was re-presented along with another applicas 
tion only on 19th otne, 1929; 


Held, that as no final orders had been made on 
the prior application it was still pending and that 
. the court would have to pass orders on the prior 
application and then if necessary, consider whether 
the subsequent application was jin tims. . 


- Appeal against an order of the Court of 
the Subordinate Judge, Trichinopoly, dated 
the 26th June, 1930, in A. S. No. 3k of 1930, 
(E. P. No. 456 of 1929 in O. S. No. 100 of 
1920, or the file of the Court of the District 
Munsif, Trichinopoly). 

Messrs. T. M. Krishnaswami Ayyar and 
R. Somasundaram, for the Appellants, 

Messrs. K. S. Narayana Ayyangar and 
V. K. Srinivasa Ayyangar, for the Respond- 
ents. - 
Order.— The facts of the case arè clearly 
stated in the appellate Judge's judgment 
and need not be re-stated. The question is 


‘-whether the third application for execution 
_is barred by limitation. 


Prior to the third 
application the decree-holder had made 
“another application the second one in 
sequence of time, dated 21st June, 1928. 
That was returned for correcting certain 
defects and was re-presented only along with 
the third petition filed-on 19th June, 1929. 
No final orders have been passed on the 
second application as yet. Time for con- 
sidering whether the third application is 
within the period of limitation is to be 
calculated according to Art. 182, cl..5 of the 
‘Limitation Act in its amended form from the 
date of the final orders on the last applica- 
‘tion; that-will be.the second application in 
the present case. .As no final orders on the 
‘second application have been passed, that 


- application is still pending. and'at present 


no question of limitation arises. Vide judg- 
‘ment of Jackson, J., ina 0. R. P. No. 5 of 
1930. The lower Court will have to pass 
orders on the second application and then 
„if necessary, consider whether the third ap- 
-plication is in‘time. The opinion of the 
learned Judge that the third application 


is in time is in the circumstances pre- 


mature. 4 ae 

The argument that the third. application 
should not be considered.to be a proper 
. application because it was. presented by 
Ramakrishna Chetty in a different capacity 


. from the capacity in which he presented. the 


other application has no substance and must 
be overruled. - Sst, oc 

The two petitions are remanded to the 
District Munsif for disposal according to 
‘Jaw in the light of the above observations, 
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Each party will bear his own costs in this 


», court. 

: C. M. P. No. 1043 of 1931. 

This will be dealt with by ihe District 

' Munsif along with the other applications, 
C. M. P. No. 1044 of 1931. 

No. order is necessary. 

Nw K-A. Application remanded. 





- LAHORE HIGH COURT. 
First Civil Appeal No. 607 of 1927. 
December 14, 1932. 
ADDISON AND AGHA HAIDAR, JJ. 
BINDRA BAN DAS AND ANOTHER— . 
< PLAINTIFFS — APPELLANTS 
versus 
Musammat WANTI AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 92— 
. Frame of swit—Prayer for possession, competency of 
—Amendment of plaint. 
A prayer for ejectment cannot be entertained 
by the court in a suit instituted under s.92 of the 
: Oivil Procedure Code. But the court may allow the 
plaintiff to makethe necessary amendment in the 
plaint and, inlieu of the prayer for ejectment of 
the defendants as trespassers, to insert a prayer for . 
- declaration of title 
First Appeal from the decree of the ` 


Subordinate Judge, First Class, Shahpur, 
‘at Sargodha, dated the 30th November, 
1926. 

Dr. Nand Lal and Mr. Qabul Chand, 
“for the Appellants. 

Messrs. L. Puri and 8S. L. Puri, 


“for the Respondents. 

Agha Haidar, J.—This is a plaintiffs’ 
“appeal arising out of a suit which, with 
the -exception of one or two points, to be 
-presently noted is one under s. .92 of the 
Code of Civil Procedure. The trial Court 
dismissed the plaintiffs’ suit on the ground 
that proper court-fee had not been paid 
“on the plaint and, therefore, . they could 
not maintain it. Against this decision the 
plaintiffs have filed a first’ appeal in this 
‘court. 

The plaintifs came into court alleging 
‘that a certain Thakardwara called Baba 
Bhagwan Das-Wala situate inthe area of 
Mouza Girot in Khushab Tahsil was an 
“old institution and pious people had dedi- 
‘cated cullivable land to it, making the 
same Dharam Arth, and that Bairagi Fakirs 
-had been managing the said institution 
for and on behalf of their community. 
They went on to say that there was a 
“mandir attached to the said thakardwara 
|” where a certain idol called Thakarji. was 
‘installed and worshipped and that the last 
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mahant of the institution was one Bawa 
Mathra Das Bairagi who, contrary to the 
practice observed by the Bhekh of Bair- 
agis entered into the bond of matrimony 
with Musammat Wanti, defendant No. 1, 
Musammat Tulsi Bai, defendant No. 2, 
being their daughter. It is said that four 
or five days before his death, i. e., on the 
26th September, 1924, Bawa Mahtra Das 
‘executed a will in favour of the de- 
fendants by which he bequeathed thé prop~ 
erty in suit to them. There are allege- 
tions in the plaint that this will was not 
a valid and genuine document in that 16 
was obtained by the defendants by exer- 
cising undue influence upon Bawa Mathra 
Das when he was old and infirm and had 
not a sound and disposing mind. Atthe 
end the plaintiffs prayed that the. defend- 
ants may be ejected from Tikana Bairagian 
known as Bhagwan Das Wala and the 
houses and lands attached thereto and that 
some person may be appointed as Mahant 
or trustee of the said Tikana from among 
the Bairagi community or that the said 
community may be permitted to nominate a 
Mahant to manage the institution. 

The defendants pleaded that the property 


` in suit was the private property of Bawa 


Mathra Das and that he was fully entitled, 
as the owner thereof, to make a will of 
“the property in their favour as they were 
his heirs and, as such, entitled to succeed’ 
to it according to law and custom. 
The trial Jud ge on these pleadings framed 
the following issues. — 
(1) Have the] plaintiffs no locus standi ? 
12) Is the suit not propérly stamped ? 
(3) Is the suit not properly framed 
(a) under s. 92 of the Civil Procedura Code? 
(b), for want of a prayer of declaration that ? 
tie property in anit is trust property ; 
ani 
(4: Does the previous suit bar the present suit ? 


The learned Subordinate Judge observed 
sin his judgment that the defendants had 
conceded issues Nos. 3 and 4 but pressed ' 
issues Nos. 1 and 2. There seems to be 
some confusion here because in the very 
next sentence the learned Judge observed 
that, after hearing Counsel on i either side, 
he was of opinion “that the suit before him 
could not lie as it did not fall within the 
purview of s. 92 of the Civil Procedure 
Code, in that the factum of trust is denied 
by the defendants. He accordingly dis- 
missed the suit holding that, as the plaint- 
iffs prayed for the ejectment of the defend- 
ants from the property in suit, they ought 
to have paid ad valorem court-fee on. their. 
plaint which they have not done. ` 


1933 


In appeal Dr. Nand Lal, the learned 
Counsel for the appellant has urged that 
the plaint was not properly drawn up. 
‘He frankly admitted that a prayer of 
ejectment could not be entertained by the 


court in a suilinstituted under s. 92 of the- 


Civil Procedure Code. This admission seems 
to be correct. There cannot be any doubt 
that the Pleader, who prepared the plaint 
made certain allegations therein from 
which it is clear that he was draft- 
ing a plaint which came within the 
purview of s., 92 of the Civil Procedure 
Code, but he seems to have forgotten 
when he drew up the prayer that it was 
not competent in a suit under s. 92 to 
include a prayer for the ejectment of tres- 
passers. This being so, Dr. Nand Lal has 
asked this court to grant him permission 
to withdraw this prayer and, in lieu thereof 
to substitute a prayer for a declaration 
that the Tikana together with the houses 
and lands attached to it was Dharam 
Arath property and that the late Bawa 
Mathra Das had no authority under the 
law or custom to make a will in respect 
of the same: vide Lachman Prasad v. 
Munia (1). This prayer appears to be re- 
asonable. J, would, therefore, permit Dr. 
Nand Lal to make the necessary amend- 
ment in the plaint and, in lieu of the 
prayer for ejectment of the defendants as 
trespasseis, to insert a prayer for the declara- 
tion mentioned above. 

The prayer made in the plaint as regards 
the appointment of a new trustee is also 
not happily worded and Dr. Nand Lal 
prays that he may be allowed to amend this 
part of the plaint also by making it 
clear that what he really asked the court 
was. that a scheme may be settled appoint- 
Ing a new trustee or trustees from among 
the Bhekh of Bairagis and that the prop- 
erty should vest in the said trustee or 
trustees. This is a reasonable request 
and I grant it under the circumstances of 
the case, 

I may point out that, by making these 
alterations in the plaint the plaintiffs are 
not springing a surprise upon the defend- 
ants-respondents and the nature of the 
suit would not be altered, as I am con- 
vinced in my mind, after reading the 
plaint as a whole, that the plaintiffs really 
intended to draw up a plaint according 
to the terms of s. 92 of the Civil Pro- 
cedure Code. The fact, however, remains 
that, on account of the inartistic manner 


(1) 89 Ind, Oas. ‘639; 47 A 867; L R 6 A 405 Civ, 
23 A LJ795; AT R 1995 All, 759 
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the plaintiffs’ Pleader in the court below, 
the other side has been put to a good deal 
of inconvenience, trouble and expense. 
Under the circumstances of the case, while 
granting the prayer of Dr. Nand Lal to 
make the aforesaid amendment, itis only 
rightand proper that the appellants should 


“pay the costs incurred by the defendants- 


respondents both in the court below and 
in this court, 

The appeal is, therefore, accepted i in the 
terms indicated above and the case is re- 
manded to the trial Court. It would be 
open to the defendants to file fresh plead- 
ings in view of the amendments in the 
plaint. The court below shall frame such 
issues as it may deem proper on the plead- 
ings of the parties and, after recording 
evidence, dispose of the suit in accordance 
withlaw, Ccstshereinafter are left entire- 
ly to the discretion of the trial Judge. 

Addison, J.—I agree. 

A. “Appeal accepted.. 


TRAVANCORE HIGH COURT. 
FULL BENGH. 
First Civil Appeals Nos. 685 of 1104 and 
9 of 1105. 
February 2, 1983. 

JOSEPH THALIATH, PARAMESWARAN PILLAI AND 
ÖHAKKO, JJ. 
AVASTHAKUTHAVUM PERUMAL 

PILLAY — os APPELLANT ` 


ANANTA PADMANABHA PILLAY AND. 
OTHERS— DEFENDANTS — RESPONDENTS. 
Hindu Law—Joint family—Gift by mianager— 
Proper limits within which such gifts can be made—~ 
Travancore Civil Procedure Code (Regul. VIII of 


`- 1100), O. VIII, r. 9 -Additional written statement— 


When can be jiled— Absence of court's permission—~ 
Whether written slatement can be sustained. 
Under the Hindu Lawthe manager of a Hindu 


family can make a reasonable gift of joint family 


properties to the daughter or other near relatives 
under certain circumstances If the gift is unrea- 
sonable it cannot be allowed to stand. Whether 
such a gift is valid or not would depend upon the > 
circumstances of each family What isareasonable 
gift or not is a question of fact dependent on the 
circumstances of each case. One of the essential 
factors to beconsidered in determining whether a 
particular gift is valid or nobis to consider the 


“extent of the property comprised in the gift and to 


see whethér it bears any reasonable ‘proportion to 
the extent or the amount of wealth, possessed by 
the family. To gift away 5 acres and odd out ofa 
total area of 20 acres and odd of property possessed 
by a joint family is unreasonable and the gift deed 
should be set asideeven when it is made by an 
old man to his young wife in lieu of her “ sacrific- 
ing her youth and her ‘future at the altar” by 
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marrying the donor freely and voluntarily. [p. 171, 
cola L & 23 

Where certain points are raised.in an additional 
Written statement filel by the defendant without 
notic2 to the plaintiff and without obtainiag per- 
‘mission of the court, the court shoull not hear the 
“points raised and the additional written statement 
cannot be sustained. Javasingi Motisingji Thakor 
v, Dola Chhala (24, relied on. 
__ First Civil Appeals against the decree of 
_the District Judge, Nagercoil, in O. 6. 
No, 44 of 1101. 

Mr. I. Subramoney Iyer, for the Appel- 
. lant. 

Messrs. U. Radmanabha Kukillaya, H. 
Ramakrishna Iver and V. Gopalakr ishna 
Rao, for the Respondents. 


Chakko, J—These two appeals arise 
out of one and the same judgment and 
decree in O. S. No. 44 of 1101 on the file 
of the District Court of Nagercoil, The 

‘contentions of the parties are set out as 
follows in paras. 1 to 13 of the judgment of 
the court below :— 


“The plaint allegations are as follows: — 
The plaintiff is the adopted son of first de- 
fendant. They hoth belonged to an undivided 
Hindu family ‘governed by the Mitakshara 
Law. The’ properties in Schs. A to © are 
asseis of the joint family. The first de- 
fendant had married twice and these Wives 
Valliyamma and Arumughom, died in 1099 
and 1093 respectively. Plaintiff married i in 
1087, but his wife died without issue in 

1090, The first defendant is short tempered 
and obstinate. and owing to old age he is 
now unable to manage the family. The 
plaintiff wanted to marry again. The first 
defendant was not agreeable to this and 
with great difficulty the marriage Was con- 
ducted in, 1097, the first defendant contri- 
buting only 2 “000 Fanams towards the,cere- 
mony. The. plaintiff has not been given 
anything for his maintenance from the 
‘period of his second marriage and first de- 
fendant was appropriating all the income 
of the joint family propeities. The plaintiff 
‘hasbeen maintaining himself out of.some 
properties and some funds given to him by 
, his maternal aint Valliamma supplement- 
“ed to some extent by a trade conducted by 
himself, From'the time Valliamma died, 
‘plaintiff has: been living separate, away 
‘from the family’ house. The first defendant 
is altogether estranged from plaintiff and 
‘from 1099 onwards,first defendant has never 
been consulting plaintiff jn regard to fa- 
‘mily. matters. “The first defendant, on ac- 
count of his obstinacy and old age, is un- 
able to-think of the future prospects of the 
family and‘is now ‘bent, upon a ‘course of 
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-ence merely to injure plaintiff's 
“There were some debts to the family, but 
' they were discharged by obtaining funds 
under 


‘his share of the properties. 
‘is entitled to one halt of the plaint Sche- 


` profits. 
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conduct detrimental to the best interes s of 
joint family. The family has no néed of 
large expenditure and there is no necessity 
to. “borrow money, The first defendant is 
now 77 years of age and yet he has married 


‘second ‘defendant against the advice and 
protestations of the relations. 


The first . 
defendant has, out of spite towards plaintiff 
executed several documents in respect of 
joint family properties. These documents 


“are dessribed in cls. (a) to (j) of para. 12 
‘of. the plaint. 
mitted in para, 13 of the plaint, the do- 


Except to the extent ad- 


cuments are wanting in consideration and 
joint family necessity, and they should be 
declared not binding on plaintiff's share af 
the family properties. The recitals of csn- 


‘sideration are false, there was no legitimate 


necessity for “such alienations, and the 
documents have been brought into éxist- 
rights, 


documents attested’ by plaintiff, 
The present state of affairs renders the con- 
tinuance of plaintiff and first defendant as 


‘co-parceners highly risky and plaintiff is 


compelled to seek division and recovery of 
The plaintiff 


dule properties. The plaintiff's half share 
in A and B schedule properties, yields 90 
kotthas of paddy and 275 fanams as mesne 
Of the B schedule “properties, 
defendants Nos. 14 and 15 arein possession 
of Items Nos. 1 and 14 to 16; 17th defend- 


‘ant of Items Nos. 17 to 19 and 18th defend- 


ant of Items Nos. 20 to 23. The plaintiff 
admits the mortgages under which these 
defendants are in possession, and of those 
items, plaintiff claims only one-half of the 
equity of redemption. Hence, plaintiff 


‘sued for partition by metes and bounds’ of 
“plaint Schedule properties, and for recovery 


of one-half share in them on the following 
conditions. (His Lordship, after setting out 
the contentions of the parties as stated - in 
thé lower Court's judgment proceeded to 
consider the evidence in the case.) It is 
quite obvious from a reading of the evi- 
dénce adduced on behalf of the defence'in 
the case that the defence has signally fail- 
ed to prove the alleged custom in the com- 
munity that when old men marry young 
wives the husbands make gift of properties 
to their wives. No doubt old men must 


‘often find it difficult to persuade young 


women to marry them unless they make 


‘some gift or other to salve the conscience 


of the -young woman and no young girl 
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with crdinary přudence and forethought 
will and ought to marry an old man with- 
out -providing for the possible contingency 
of the old man dying and leaving her with- 
-out adequate provision, seeing that in the 
community to which the parties belong, 
widow re-marriage is not recognised. The 
fact that some old men do make gifts to 
their young wives cannot however be taken 
as proving that there is such-a custom of 
-making gifts valid and having the force of 
law. It is unnecessary to discus; in detail 
the evidence of the witnesses examined 
on behalf of the defendant bearing on this 
part of the case. It is sufficient to say that 
they do not establish any such custom. 
Even in some of the instances of marriages 
sworn to by the defence witnesses the evi- 
‘dence shows that they were cases in which 
ihe husbands did not make any gift at all. 
On the evidence, I have no doubt that the 
custom set up is not proved. 

The only point which arises therefore for 
decision is whether the gift made is reason- 
able in the circumstances. In my judg- 
ment it isnot. The properties comprised 
in the gift deed are out of all proportion 
to the extent of the properties held by the 
family. Items Nos. 9,10, 11 and 13 toge- 
ther comprise an area of 5 acres and 45 
cents. The total extent of the admitted 
family properties including those covered 
by the gift deed comes to only 20 acres 
and 79 cents. Out of a total area of 20 
acres and odd of land an area of 5 acres 
„and odd was gifted away under Ex.. XIII. 
This on the face of it was unreasonable. 


Under the Hindu Law the manager of a. 


Hindu family can make a reasonable gift 
of joint family properties to the daughter 
or other near . relatives | under 
certain circumstances. If the gift is un- 
reasonable it cannot be allowed tc stand. 
. Whether such a gift is valid or not would 
.depend upon the circumstances. of each 
family. What is a reasonable gift or not 
is a question of fact dependent on the 
circumstances of each case so that it would 
be of very little practical importance to 
cite any precedents in which. questions of 
the validity or otherwise of gifts made by 
“the manager of a Hindu family came into 
_ question. One of the essential factors,however, 
to be considered in determining whether a 
particular gift is. valid or not is to consider 
the extent of the -propeity comprised in 
the gift and to see whether it bears any 
reasonable proportion to the extent or the 
amount of wealth possessed by the family. 
To gift away 5 acres and odd out of a 
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` only. 


- profits. 
_lower Court on the point is not clear and 
' the prayer is that the point may be made 
, clearer, ) plain 
.claims mesne profits only from the date of 


AA 
total area -of 20 acres and odd of property 
possessed by the family appears to. be on the 
face of it unreasonable. In Mukundarao v. 
Waman Rao, 98 Ind. Cas. 652 (1) the 
learned Judges held that a gift of 
Rs. 15,000 out of anestate worth a lakh of 
rupees was invalid. It appears to me in 
the circtimstances that, however much one 
may sympathise with the 2nd defendant'or 
applaud her conduct in “sacrificing her 
youth and her future at the altar by marry- 
ing the lst defendant freely and vountari- 
-ly,” itis impossible to hold that in law 
the Ist defendant was justified in making 
a gift of so large a proportion (nearly 
two-sevenths) of the family properties to 
the 2nd defendant in exchange for her 
heroic self-sacrifice. The learned District 
Judge’s observation that if the lst defend- 
ant had effected a partition and given 
away the whole of his share to the 2nd 
defendant the plaintiff would have been 
placed inafar more disadvantageous posi- 
‘tion than the present does not,in my opinion, 
‘make any difference in principle. In m 
judgment therefore Ex. XIII, gift-deed 
cannot be upheld in its entirety. It may 
“be held to be valid to the extent of the 
‘Ist defendant's half-share in Items Nos. 
10, 11 and 13 and the whole of Item No. 12. 
To the extent of plaintiff's: half-share in 
items Nos. 10, ll and 13, Ex. XIII gift-deed 
is set aside. As regards Item No. 9 the 
learned Jxidge’s decree will, of course, 
stand. Items Nos. 10,11 and 13 also will be 
divided by metes and bounds and 
plaintiff's title to one half share therein is 
hereby declared. Plaintiff may recover 
-his half-share from defendants Nos. 1 and 
2 together with mesne profits from the date 
of suit. - 
In regard to the propertiesin Sthedule ‘C’ 
of the plaint, the Ist defendant admits that 
Item No. 1 is ancestral property. With 
regard to theremaining items in the plaint 
‘œŒ schedule, there isno reliable evidence, 
Hence the plaintiff is rightly declared 
entitled to recover -half of Item No. 1 


The next question is the question of mesne 
It is said that the decision of the 


This may be done. The plaintiff 
suit, The opposite party has no objection 
to the granting of this prayer for mesne 
profits from the date of suit. The decree 


on dhis point. will be made clearer by 


(1) 98 Ind. Cag, 652; A F R 1927 Nag..97, *. 
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awarding plaintiff mesne profits as given 
in the plaint schedule from date of 
suit. 

` The decree of the lower Court will be 
modified aş indicated above, and the 
plaintiffs appeal is allowed to that, extent 
and dismissed in other respects. Defend- 
ants Nos. 10 to 13 will recover their costs 
in appeal (each in proportion to his interest 
involved) from the appellant-plaintiff who as 
“well as defendants Nos. 1 and 2 will suffer 
their own. 

As regards the costs in the court below, 
the 2nd defendant has filed a memorandum 
‘of ‘objections in this appeal. I do not 
think that there is any reason to interfere 
with the order of the lower Gourt regarding 
the question of costs. The memorandum 
of objections is therefore dismissed but 
without costs. 

A. 8. No.9 of 1105. 

The Ist defendant is the appellant in 
this appeal. In this appeal he has raised 
three points: 
ed only to a fifth share of the properties 
(2). that six items of property ‘which stand 
in-the name of the plaintiff must be 
brought into hotchpot as they were acquir- 
ed: with the help.of family funds and (3) 
that a debt contracted by the appellant 
` (lst defendant) for the third marriage (see 
Ex. 8) must be included among the debis 
of the family. The opposite party objecis 
to the court's. considering these points on 
the ground that these points were not 
raised in the first written statement but only 
in the lst defendants additional written 
statement of which plaintiff had no notice. 
The objection appears to be valid and 
must be upheld. It does not appear that 
any notice was given to the plaintiff re- 
garding the additional written statement. 
Nor does it appear that the lst defendant 
obtained permission from the court to file 
the additional written statement, Order 
VII, r. 9, Civil Procedure Code, clearly 
lays down that: 

“ No pleading subsequent to the written’ statement 
of a defendant other than by way of defence toa 
set off shall be presented except by the leave of 
the court and upon terms as the court thinks fit, 
but the court may at any time requile a written 
statement or additional written statement from 
any of the parties and fix a time fcr presenting 
the same’ 
Any written statement filed without such 
leaye is infructuous: Javasingi Motisingji 
Thakor v. Dola Chhala (2). The pleas 
raised by the lst defendant in his addi- 
tional written statement filed without the 
(2) 91-Ind. Oas. 212; AIR 1925 Bom 390; 27 
Bom, L R890, . . ieee Be 1 
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(1) thatthe plaintiff is entitl-- 
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leave ofthe court therefore cannot be heard- 
If so the contentions raised in this appeal 
based as they are on the additional written 
statement cannot be sustained. 

The appeal is therefore dismissed with 
costs. > 

I would therefore humbly advise His 
Highness the Maharaja to pass a decree 
on ‘the lines above indicated. 

Joseph Thaliath, J.—I agree. 

Parameswaran Pillai, J. - I also agree 
and have nothing to add. 

N. f ` Order aeeordi noi 


- ALLAHABAD HIGH COURT. 
` Civil Revision Application No. 489 of 1931. 
March 4, 1932. 
Youne, J. 
TURSI RAM - APPLICANT 
versus a 


MEGHRAJ BASDEO—Opposita 


PARTY. 
aa Small Cause Courts Act (IX of 1887), 
25 —Revision— Substantial injustice—Application 
hould have merits apart from technicality before 
inter fepenes: 

In all revisional applications under s 25, Provin- 
cial Small ‘Cause Courts Act, the High Court -must 
be satisfied, before it interferes; that some substan- 
tial injustice has been done; in other words, that 
there are merits in the application apart from 
technicality. Where tħere are no merits in the ap- 
plication-it may ha dismissed, even though a question 
of jurisdiction is involve. 


Civil Revision Application against the 
decree of the Small Cause Court Judge, 
Muttra, dated 24th August 1931.. 

Mr. M. L. Chaturvedi, for tha Applicant. 

Messrs. N: P. Asthana and B.N. Sahai, 
for the Opposite Party, 

Judgment. —This is an application. in 
-revision from the decision of the . Additional 
Subordinate Judge of Muttra sitting as a 
Judge of Small Causes. The’ plaintiff sued 
‘two ‘defendants, Babu Ram and Tursi Ram. 
Before judgment, the .plaintif and Tursi 
Ram agreed to submit their dispute to 
arbi tration. Babu Ram was not consulted in 
the mitter, and has really done nothing to 
prosecute his defence, except file a written 
statement. The claim against Tursi Ram 


.and Babu. Ram was a joint and several 
. claim. An arbitration order 


was made, 
and the arbitrators have issued their 
award. The award was made with the 
consent of Tursi Ram; and he paid Rs. 100 
in part satisfaction of the award. When 
the award was filed in court Tursi Ram 
first of all stated that he agreed to the 


award, but subsequently. withdrew -hiş 
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consent and refused to sign his statement. 
All these facts I get from the judgment of 
the lower Court. Tursi Ram then filed an 
objection to the award, and his objection 
was that as Babu Ram, who was one of 
the parties interested in the suit within the 
meaning of Sch. II, Civil Procedure Code, 
para. 1 (1), had not joined in the arbitra- 
tion, the award wasinvalid. The learned 
Judge in the court below hes found 
against Tursi Ram upon that point. Tursi 
Ram has now filed this application in 
revision. 

itis strongly pressed by Mr. Chaturvedi, 
who appears for the applicant, that there 
was no jurisdiction in the lower Court to 
make the order as to arbitration and that 
therefore, I must accept this application 
and set aside the award. It is quite clear, 
in my opinion, that the award was mede 
without Jurisdiction and is invalid. Babu 
-Ram was one of the parties interested and 
he did not agree that the matter in 
dispute between the parties should be 
referred to arbitration. Technically Mr. 
Chuturvedi is right when he contends that 
the award is invalid. He further contends 
that this courl must interfere when it is a 
matter of jurisdiction. ‘1 have invited him 
to draw my attention to one degided case 
where it has been laid down that in an ap- 
plication under s. 25, Provincial Small 
Cause Courts Act, where a matter of 
jurisdiction ıs involved the High Court 
must interfere. I am satisfied that in all 
revisional applications under s. 25,‘ the 
High Court must be satisfied, before it 
interferes, that some ‘substantial injustice 
has been done. In other words, that 
there ‘are merits in the application 
apart from technicality. In this case the 
application has no merils whatever. The 
applicant was jointly and severally liable 
for the amount claimed with Babu Ram. 
He himself agreed to submit the matter 
of his liability to the plaintiff io the 
decision ef arbitrators. ‘lhose arbitrators; 
with his consent, have decided against him. 
It is impossible to imagine a case where 
there are less merits. “Section 25 enacis 
that the High Court may pass “such orders 
with respect thereto as it thinks fit.” The 
order that I think is fitting on this occasion 
is that the epplication be dismissed with 
costs, : 


Ned, Revision dismissed. 


‘to the relations of the minor. 
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LAHORE HIGH COURT. 
Miscellaneovs First Civil Appeal No. 797 
of 1932. 

November 29, 1932. 

Bnipe, J. 
NARSHINGH DAS AND anotnER— 
APPELI ANTS 
VCTSUS 

“HEM RAJ AND anoTure—ResronDENTs. 

"Guardians and Wards Act (VIII of 1890), es. 7, 10 
—Minor—Application for appointment as guardian 
— Objection by persons claiming to le trustees under 
will of minor's grandfather— Validity of will ques- 
tioned by applicant—Objcctors’ Counsel under instruc 
tions from Mukhtar suggesting another as guardian— 
Applicant's Counsel agreeing to it—Appointment of 
that person as guardian—Validity of appointment’ 
—Counsel and Mukhtar, if exceeded their authority. 

P filed an application to be appointed as guardisn 
ofa minor and notices were issued to the relations 
of the minor. The application was contested Ly 
N, A and C who claimed to have been appointea 
trustees or guardians cf the property of the minor, 
bya will executed bythe grandfather of the minor. 
The validity of the will was disputed by P. Eventually 
the Counsel for the objectors made a statement 
under instruction of their Mukhtar to the effect 
that H who was the maternal grandfather of the 
minor might be appointed guardian of the property. 
Ps Counsel consented to this and notice was issued , 
to the parties. N, A and C did not appear but 
their Mukhtar was present. Subsequently they cor- 
tended that the Mukhtar had ro authority to consent 
to the appointment of H: 

Held, that neither the Mukhtar nor Counsel had 
exceeded their authority or acted contrary to their 
instructions in consenting to the appointment of H 
as guardian and that, N, A and G were estopped 
from challenging the’ validity’ of the appointment | 
of H and that the irregularity in not making a 
formal application under 3 10, Guardians and Wards 
Act, could not render the appointment illegal. 

Held, also, that N, A and C had waivid their 
objections based on the will, ` 


Miscellaneous First Civil Appeal frcm an 
order of the Senior Sub-Judge, Sialkot, dated 
the 27th January, 1932. 

Mr. Gobind Ram Khanna, for ihe Appel- 
lants. 

Mr. Mukand Lal Puri, for ihe Respond- 
enis. 


Judgment.—This isan appeal from the 
order of the Senior Subordinate Judge, 
Sialkot, appointing Pandit Hem Raj-as 
guardian of the property of a minor named 
Vidya Sagar. The application for guar- 
dianship was originally made by Musam- 
mat Parkash Vatti and notices were issued 
The applica- 
tion was contested by Narain Das, Amar 
Nath and Charan Das, who claimed to 


` have been appointed trustees or guardians 


of the, property of the minor by a will 
executed by Pandit Kaka Ram, grandfather 
of the minor, The validity of this» will 
was disputed hy the applicant, Musammay 
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Parkash Vatti. The proceedings went on 
for sometime. Eventually, on 27th June, 
1932, Diwan Mulk Raj, Counsel for the 
objectors {Narsingh Das, ete.), made a 
statement to the effect that Pandit Hem 
Raj, Retired District Inspector of Schools, 
who is a maternal grandfather of the minor, 
may be appointed guardian of the property. 
This was consented to by Lala Kirpa Ram, 
Advocate forthe petitioner. The court after 
taking into consideration the statements 
of the parties, then proceeded to appoint 
Pandit Hem Raj as guardian of the prop- 
erty. It is from this order that the present 
appeal has been preferred by Narsingh 
‘Das and Amar Nath. It is contended on 
behalf of the appellants: (1) that Mela 
Ram who was acting as their Mukhtar 
and Diwan Mulk Raj, who was engaged 
as Counsel for them, had no authority to 
consent to the appointment of Pandit Hem 
Raj; (2) that the court had no juris- 
diction to appoint Hem Raj as 
guardian of the property when the appel- 
lants had been appointed trustees by virtue 
of a will; (8) that the minor Vidya Sagar 
being a member of a joint Hindu family, 
no guardian can be appointed of his 


undivided share in the joint family prop- . 


erty, and lastly; that there was no 
proper petition for appointment of Pandit 
Hem Raj as a guardian, and hence, the 
appointment was illegal. 

After carefully considering the arguments 
advanced I do not think there is force in 
any of these contentions. As regards the 
first point it appears from the record that 
after the appointment of Pandit Hem Raj 
as guardian. of the property notices were 
issued to the appellanis to deliver prop- 
erty of the minor tothe guardian. These 
notices were duly served on them. But, 
on the Ist April; Mela Ram only, the 
Mukhtar of the appellants, appeared again. 
If the Mukhtar had exceeded his authority 
in consenting to the appointment of Pandit 
Hem Raj as guardian, the appellants 
might have been expected to appear in 
person and protest at once against the 
action taken by Mela Ram and their Counsel. 
But they did nothing of the kind. An 
adjournment was taken to answer another 
application put in by the guardian. On 
the 22nd April, Mela Ram and appellant 
Amar Nath, appeared and filed an account. 
A legal objection was no doubt raised 
on that date; the application is dated lst 
April but it was put in only on the 22nd 
April, that no person- other than the:appel- 


lants ‘could be appointed . guardians. of. 


< WARSINGH Das ?. HEM RAS. 


’ Parkash Vatti. 
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property but there was no suggestion that 
Mela Ram had acted contrary 
his instructions or authorily in agreeing 
tothe appointment of Pandit Hem Raj. 
On behalf of the respondents an affidavit 
is filed alleging that the appellants were 
annoyed on account of the defects or dis- 
crepancies in the accounts which were 
detected by Pandit Hem Raj when ac- 
counts were shown to him by the appel- 
lants early in April. The appellants have 
not ventured io deny the truth of this 
allegation but have merely contented 
themselves with saying that the allegations 
were not relevant (vide para. 5 of the 


to. 


appellants’ affidavit, dated 16th Novem-- 


ber, 1932). Inview of all these facts I 
have nohesitation in holding thatit is 


not proved that Mela Ram or Diwan’ Mulk - 
Raj, Counsel for the appellants, exceeded . 


their authority ‘or acted contrary to 

their instructions in consenting to the 

“DUO of Pandit Hem Raj as guar- 
ian. 

The next point urged was that the” ap- 
pointment of Pandit Hem Raj was in any 
case illegal, asno guardian of property 
could be appointed until the trustees or 
guardians appointed by Pandit Kaka Ram 
by his willy were 
Guardians and Wards Act. As re- 
gards this contention, it must however he 
aka that the willrelied upon by 
the 
respondent or the petitioner Musammat 
Then the appeHant’s Coun- 
sel stated on 27th January, 1932, that the 
appellants were not willing to be gvar- 
dians and suggested the. appointment of 
Pandit Hem Raj. It must, I think, be held 


removed: vides. 7 (3), . 


oe 
< 


appellants was not admitted by the . 


that they waived their objections based - 


on the will. These objections having been 
withdrawn and there being no proof of. 
any valid appointment of any other person 
asa trustee or guardian, the order of ihe 
learned Senior Subordinate Judge cannot 


be said to contravene the provisions of 8. 7, . 


Guardians and Wards Act. The conten- 
tion that the minor is a member of a joint 
Hindu family is sufficiently refuted by the 


very will on which the appellants sought : 


torely. If the family were joint, Kaka 
Ram could not dispose . of the property 
by a will in ' certain « specified 
he is said to have done. 
seems to be obviously .devoid of any force 
whatsoever, 

The last contention, viz, Pandit Hem 
Raj could not be appointed a guardian as 


shares as 
This contention - 


there was no proper application presented” 


1933 
by him under s. 10, Guardiansand Wards 
Act, also does not appear to me to be 
susiainable in the circumstances of the 
case, as the appointment was suggested by 
the appellants’ own Counsel and Pandit 
Hem Raj agreed toit. The learned Coun- 
selforthe appellant relied upon Sakina Be- 


gam v. Mo ammad Waliullah Khan (1) but- 


that case is distinguishable because in that 
case, 
and there was no proper application for 
the appointment of a guardian before the 
court et all. Inthe present instance, the 
suggestion as to Pandit Hem Rafs ap- 
pointment was made by the appellants’ 
own Counsel and was accepted by Pandit 
Hem Raj and others present. The appel- 
lants, at any rate, are therefore estopped 
from ‘challenging the validity of the appoint- 
ment onthat ground. Even if there was 
some irregularity i in procedurein not taking 
a formal application under s. 10 of the 
Act from Pandit Hem Raj, I do not think 
the irregularity can render the appointment 


illegal inthe circumetances of the case. I 


dismiss the appeal with costs. 
N.-A Appeal dismissed. 
(1) 107 Ind Cas, 397; A. I. R. ‘a8 Lah. 456. 
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RANGOON HIGH COURT. 
Second Civil Appeal No. 137 of 1932. 
“February 20, 1933. 

AGULEY, J. s 
SARA UPDHAYA— APPELLANT 
versus 
S. R.M. M. A. FIRM AND OTHERS 
© = RESPONDENTS. 


geen Procedure Code ‘Act V of 1908), O. XXI, 


46, 54—Mortgage debt—Mcde of . atlachment— 
ala ai Act (I of 1872), s 126, 
practitioner, examination of—Privilege, claim as to 
When can be overruled—Production of morigage- 
decd by mortgagor—Presumptions. 

A mortgage debt can be validily attached under 
O. XXI, r 46, Civ:l Procedure Code, and need not 
be attache as immovable property under O. XXI, 
r. 54 ` Kasinath Das v.Sadasiv Patnaik (3), Nata- 
raja Iyer v. South Indian Bank, Tinnevelly (4) and 
Tarvadi Bholanath v. Bai Kashi (5), 
Perumal- Ammal v. Perumal ` Naicker (1) and 
ee kaa Saha v. Sonsulla Sarkar (2), distingu- 
ished 

Where a legal practitioner is examined to show 
that acertain document was in his possession till 
a certain dale, there must be a definite chsrge of 
fraud and something to support the charge before 
the claim of privilege can be overruled. The legal 
practitioner can be rightly compelled to answer 
the question with regard to the condition of the 
document at the time that it wasin his possession. 
ahos Hong Kong v. Ramanathan Chetty (7), referred 


P WAN a oy ste, 23 
SARA UPDHAYA ¥. 8. R. M. Mv A. FIRM. 


the original application had abated’ 


| former Civil Procedure Code. 


Prov. 2 —Legal. 


relied on,,. 
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When a mortgage-deed “id produebd by the morts 
gagor with the stamps punched, though the pro-, 
duction will raise a presumption thatit , had been 


“paid up, this will not help to prote that it had been: 


raid up beforea particular date. Lal UmraoSingh 
v. Lal Singh (61, referred to 


: Mr. S. K.D. Gupta, for the Appellant. 

Mr. Basu, for the Respondent, 

Judgment. —This appeal arises out of 
a suit brought on a mortgage. The. 8. R. 
M. M. A. Firm filed the suit against 
Sara Updhaya on a mortgage impleading 
Rama Abhilak as puisne mortgagee. The 
plaintifis were not the original mortga- 
gees, but claimed to have attached, brought 
to sale and bought the mortgage executed . 
by defendant No. lin favour of one O. R. 
Chowdhury. The second mortgagee did 
not contest the decree against him and has 
dropped out of the “proceedings. -The 
mortgagor however claims that the plaintiffs . 


- have not validly bought the mortgage debt. 


because it had not been properly. attached 
and sold. . He also pleaded that he dis-- 
charged the mortgage and he ‘produced 
the mortgage-deed with the stamps punched ' 
as evidence of his statement. The trial- 
Court decreed the suit. An appeal was filed 
by Sara Updhaya but it was dismissed; 
hence the present second appeal. is 
The first point to be considered is ja, 
ther the mortgage debt was properly 
attached .and sold, It is admitted hee 
it was attached as a debt under O. XXI, 
r. 46, which corresponds to s..268 _ of the 
It was not 
‘attached as immovable. property under 
O. XXI, r. 54, which corresponds to s. ‘274° 
of the old Civil Procedure:Code. On behalf, 
of the appellant it is urged that a mort- 
gage debt being an interest in immov-. 
able . property “must be attached under 
O. XXI, r. 54. Immovable property is 
not defined inthe Civil - Procedure.. Code 
and it is argued that the definition given in. 
the General Clauses Act must be followed.: 
In support of this contention reference ‘is 
made to Perumal Ammal v. Perumal. 
Naicker (1) and Sakhiuddin Saha v. Sonsul-- 
la Sarkar 45 Ind. Cas. 986.(2). Both these. 
cases however refer to transfers of mortgages . 
and lay down that transfers of mortgages’ 
must be in accordance with the rules ôf trans- 
fers of interests in immovable property. | 
As against this however it seems -now. 
to be regarded as. settled law by most -of - 
the other High Courts that a mortgage debt : 
can be validly attached under O, . XXI, 


(1).61 Ind. Oas. 461: A T 1921 Mad. - 137; 44 M` 
196: 40 M L J 25; 13 LY W 6 
(2) 45 Ind, Oan £86, 
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r. 46. The most recent ruling of the 
Calcutta High Court towhich my attention 
has been drawn is Kasinath Das v. Sadasiv 
Patnaik (3), in which it is laid down that 
this is ‘the proper way of attaching a 
mortgage debt. The Madras High Court in 
Nataraja Iyer v. South Indian Bank, 

‘innevelly (4) came to the same conclusion 
and so did the Bombay High Court in 
Tarvadi Bholanath v. Bat Kashi (5) and 
the Allahabad High Court: in Lal Umrao 
Singh v. Lal Singh (6). No ruling of this 
High Court has been brought to my notice 
on the point, but in view of the fact that the 
four oldest High Courts are of ‘one opi- 
nion.onthis matter I see no reason to 
doubtthe correctness of their view. I 
hold that in this case the mortgage debt 
was properly attached and sold and there- 
fore the plaintiff firm is entitled to sue upon 
it. 

- The other’ point for consideration is’ 
whether it has been proved that the. mortg- 
age debt was paid up before the attachment. 
The defendant producedthe mortgage-deed 
withthe stamps punched which, in the 
ordinary. way, would raise a presumption 
that ithad been paid up, although this would: 
“not help to prove thatit had been paid up. 
before attachment was effected. This 
prima facie presumption however is re- 
buttable: vide Bhog Hong. Kong v. Rama- 
nathan. Chetty (7}, and both the lower 
Courts held that on the evidence it has 
been proved that the debt had not been 
paid up before attachment was effected. 
This finding of fact’ of course cannot be 
directly assailed in second appeal, but. 
the appellant urges that the trial Court 
was wrong in admitting the evidence of 
Mr. Basu, a Higher Grade Pleader, ‘on 
the point, and that the lower . Appellate 
Court was wrong in not rejecting his evi- 
dence. Mr. Basu was examined with a 
view to showing that the mortgage bond 
in.question was in his possession as late 
as the end of 1930 and that the stamps 
werethennot punched. Defendant No. 1. 
on the other hand states that he paid. 
off the debt in February,1930 and his creditor . 
then punched the stamps and returned the 
bond to him. Mr..Basuwasin a position 


to give evidence about ‘he bond because. 


3) 20 0 805. 
G 13 Ind. Qas. 9]; AIR 1915 Mad. 209; 37 M 


(5) 26 B 305; 4 Bom. L R18. 

(6) 80 Ind. Cas-890; AlR 1524 -AlL 996; 46 A - 
917;22 A LJ 84; L R5A 674 Civ, | 

(7) 29 © 334; 29 1A 43:6 O-W N 401;8 Sar. 253 
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it had been given tohim by the original 
mortgagee Ramsaram Panday in ithe 
course of his professional employment. It 
was argued that he was debarred from 
giving any evidence as to the condition of 
the document bys. 126, Evidence Act. The 
plaintiffs urged that he was entitled to 
give this evidence by -virtue of proviso 
{2)of the section because the fact ob- 
served would show that a crime or fraud 
had been committed since the beginning 
of hisemployment, namely, the document 
must have been given back to defendant No.1 
and he punched the stamps on a subsequent 
date to the date when he says thedebt was 
paid off with a view to manufacturing 
evidence in support of his case. i 
The appellant referred to Bulli-ant v. 
Attorney-General for Victoria (8) in which 
it is stated that.to call upon a witness of 
this type to produce privileged communica- 
tions, there must be a definite -charge of 
fraud and it would seem a certain quantum 
of evidence of that fraud. It is pointed’ 
out that itis not necessary to prove’ the 
fraud completely before the claim of privi- 
lege is overruled, for were that so there 
wouldbe no necessity to examine the 
solicitor in question at all, but as I read the 
judgment, there must be a definite charge 
of fraud and something to support the 
charge before the claim of privilege can be 
overruled, In the present case there*is other 
evidence besides that of Mr. Basu which sug- 
gesis that at the date in question the mort- 
gage debt had not been repaid -by defendant 
No. 1 and therefore the stamps had not 
been punched, and under the circumstances, 
I think that Mr. Basu was rightly compel- 
led to answerthe question with regard to 
the condition of the document at the 
time that it wasin his possession. There. 
having been- no wrong admission of the 
evidence assuggested, the finding of fact 
in regard to payment cannot be challenged | 
in second appeal. The appeal therefore 
fails and is dismissed with costs.. | a JS 
CNA, Appeal dismissed, 


(R) (1961) A C 196: 70L J K B 645; 81L T 737; 50. 
WR 1;17T L R 457. : 
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CALCUTTA HIGH COURT. 
Second Oivil ‘Appeal’ No; 639 of 1930. 
TT August], 1932. 0-7 7 
REMPRY, J. 
NUTBIHARI DAS — APPELLANT 
` versus - 
BISHW ESHWARI DEBEE -~ REPONDENT. 
Limitation Act:IX of 1903), 5. 19, sch 1, Art. 
142—Trespasser declining to vacate land—Adverse 


possession, when arises—Admission of trespasser— 
Whether gives further time to owner. 
` If an owner sues !2 years after dispossession 


from land he cannot set up admissions made by the 
trespasser as giving him further time in which he 
may bring his suit unless those admissions come 
within s. 19, Limitation Act. Under Art. 142, the suit 
must be brought within 12° years of dispossession. 

When the trespasser. asserts that he hasno claim. 
as against the owner to possess the whole of the 
land, his possession is clearly adverse and 
it docs not alter the nature òf the dis- 
possession to admit that-in respect of a half share 
the title is with the person who claims the land when 
the dispoasession continues against the will òf the 


t 


owner or part owner.” 
Appeal against a decree of the Sub-Judge; 

Burdwan, dated the lith July, 1929. 

| Mr. Gopendranath Das, for: the Appel- 

ant. A ih 

_ Messrs. Patitpaban Chatterji and Panna- 

lal Chatterji for Mr. Prabhashchandra Sen, 

for the Respondent, 


- dudgment:~ The plaintiff filed a suit to. 
eject the defendant from some huts and. 
from a plot of land- cldiming that he was 
the sole owner of the land on the ground- 
that the deferidant was a trespasser. He 
had previously filed two suits alleging that 
the defendant was his tenant but both were- 
dismissed on the ground that he had failed 
to prove any tenancy. In this suit the 
` plaintiff satisfied the two lower Courts that 
he was the sole owner of the land, but 
the suit was dismissed on the ground that 
it had not been filed within 12 years from 
thetime when the plaintiff was dispossessed - 
oftheland bythe defendant. It has been- 
foind as -a fact that the defendant has 
been in possession of the disputed land for 
18 or 19 years. The only point that was urged 
in second appeal was that, the possession of 
the defendant was not adverse to the 
plaintiffin respect of ahalf share in the 
land because of ‘her admissions in her’ 
written statement. The defendant in her- 
written statement para. 6, stated that one’ 
Satyapada Das had been in possession. 
of the land forover 12 years and in para. 7- 
stated: poe Kaka ; f 

This defendant never denied the title of the plaint- 
if... onthe other hand’ this defendant has been. 
admitting “all along that in. disputed “bastu the 
plaiguit is © annas malik.. ang. Satyapada Dagis, 
a co-sharer malik of the rémainii¢g 8 annas, ° TTS 
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_The defendant was given possession by 
this Satyapada Das. Reliance was placed 


- on the case ‘of ~Ishen Chandra ` Mitter v; 


Raniranjan Chakrabuity (1), where it was 
held that a.tenant who had encroached on 
his landlord's land for'12 years, acquired a 
right of tenancy in the land so held. Mookerji, 
J., held that; `- : i 
“the extent of the dispossession depends on the ex- 
tent of the claim of right under which possession by. 
the trespasser isobtained and kept.” 


This he said applied where the land- 
lord allows a tenant to hold an encroach- 
menton the same terms as ifit had been 
part of theholding. He added: | 
“the nature and effect-of possession must depend 
upon the nature and extentof the rights asserted by. 
the overt conduct or express ‘declaration of the, 
person relying on it.” i 


This view of the law must be read in. 


‘its context.and relates to a case where. thé. 


tenant encroaches on his” landlord’s land’ 
and is presumed to doso as a tenant. 

Doubtless a limited right in respect of 

immovable property can be acquired by 

user, such as a right of way. But the de-' 
cision relied on and the decisions therein 

cited all refer to cases between landlords 

and tenants or tenure-holders. I can find’ 
nocase that supports the suggestion that a 

trespasser pure and simple who takes 

exclusive possession of land without the 

consent of the owner in any way acquires 

no right tothe whole of the land simply 

because he. claimed atitle to less than 
the whole. Ifa trespasser on land admits” 
nothing the owner must bring his suit 

within 12 years of dispossession; if the tres- , 
passer, when the owner challenges his pos- 

session, admits thatthe land belongs to 
the owner but in spite of demands declines 
to vacate it, that is open dispossession. — 
On principle, it cannot make any difference- 
ifthe trespasser admits that the person ` 
claiming ownership has an undivided 

share in the lands, ifhe still. insists on_ 
possession. It seemsto methat if an; 
owners sues _ 12 years after dispossession 
from land he cannot set up admissions 

made by the trespasser as giving him further 
time in whichhe may bring his suit 
unless those admissions. come within s. 19, - 
Limitation Act. Under Art. “142, the, 
suit must be brought within 12 ` yéars.of 
disposséssion and it has been found that 

the plaintiffin this case was dispossessed 

18 or 19 years‘before he filed his suit, nor 

will the admission of the defendant that 

shehad dispossessed him of all or part of 

his land assist the plaintiff, . 

(1) 20Ld 125 . 


its Ki 

It is argued thatthe defendant admit- 
ted all along that the plaintiff was entitled 
toan undivided halfshare, but in fact 


she dispossessed him of his share -and he | 


had but 12 yearsin which he could sue 
to eject her, admission orno admission. 
It may be that when a trespasser claims 
to bea tenant and as such takes posses- 
sion he cannot thereafter claim that he 
possessed asatrespasser forthe claim 
purported to justify the possession but 
when the trespasser asserts that he hasno 
claim as against the owner to possess 
the whole of the land, his possession is 
clearly adverse and in my opinion it does 
not alter thenature of the dispossession 
toadmit that in respect of a half-share 
the title is with the person who claims 
the land when the dispossession continues 
against the will of the owner or part owner. 
That owner cannot attribute his acequies- 
cence in his dispossession from all or 
any share in the land to anything but the 
aches ‘which bars a_.claim under 
Art. 142, noris the dispossession any the 
less adverse becausethe trespasser admits 
that it is -adverse. This case 
within the- second class of cases mentioned 
in the case cited where a tenant- unequivo- 
cally informs- the landlord that -he is 
holding an encroachment on the land- 
lord’s- -land‘adversely to- the landlord. 
There Mookerjee, J, said Art, 144, Limitation 
Act might apply but it was never doubted 
in any other- case, that it would -apply 
and the possession -be adverse and what- 
ever doubt there may be, it doesnot apply 
where 
lord and tenant. -The defendant claimed 
that she was- entitled to -possession under 
a third- -party whoin fact had no title. 


She didnot- admit that she was the tenant 
plaintif. In sucha. 


of ‘or held under the 
‘case - the possession is 
start and no -admission or 
vacate which does not result 
hold affects the fact thatthe possession is 
adverse or prevents time running against 
the owner and after 12-- years he cannot 
recover possession. That is what has been 
{ound to have ‘happened “in this case and 
the appeal accordingly fails The appeal is 
dismissed with costs. -o ; 
“Newe > = - - Appeal dismissed. 


adverse from. -the 
promise to 
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‘there is no relationship- of land- . 


in a license to. 
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PATNA HIGH GOURT. 
Criminal Revision Petition No, 32 
‘ of 1932. 
March 14, 1932. 
~ ROWLAND, J. 
SAWAL SETH AND ANOTHER— 
PETITIONERS 


versus 
- EMPEROR-— OPPOoSsITRr PARTY. 

Penal Code (Act XLV of 1860), s. 97-—-Right of 
private defence, extent of—Municipality having no 
right to levy toll—Peon coming to demand toli— 
Beating of peon— Whether justified. 

Theright of private defence only exists against. 
acts amounting to an offence against person or pro- 
pertyand within the limits oi s. 97 and the following 
sections of the Penal Code. Where a peon who 
comes to collect toll is beaten, the fact that the 
Municipality had no right to collect the same does 
not justify the beating. 

Mr. B. Sahay, ior the Petitioners. 

The Government Advocate, for the Crown. 

Judgment. - The petitioners have been 
convicted of- causing simple hurt to 
Balkishun Kahar, a peon of Daltonganj 
Municipality. They have been sentenced 
to fines.of Rs. 60 each. The Municipality 
of Daltonganj, it issaid, has demanded 
and for many years collected tolls (chau- 
dhurana) from vendors and buyers. in 
respect of purchases made in the Munici- 
pal market and it is said within Munici- 
pal limits but outside the market. The 
occurrence now under consideration arose 
out of the peon demanding the toll in 
respect of a purchase of mustard seed 
made by the accused persons from Rag- . 
huni Sah atthe shop of the accused. It 
is said and it has been found by the 
courts below that Raghuni Sah, the vendor, 
was present when thedemand was made 
and undertook himself to pay the toll, 
but the accused were not satisfied and 
beat the peon with bamboo poles 
causing hurt for which they have been 
convicted. . a: es 

It is contended for the petitioners — 
that the demand of toll on behalf of 
the Municipality is not supporied by any 
provision of the Bihar and Orissa Muni- 
cipal Act and that therefore the accu-\ 
sed have committed no offence. The 
conclusion does not follow from the 
premises. . Whatever view may be taken 
as to the right of the Municipality to 
realise- toll outside the limits of the 
Municipal market but within the limits 
of the’ Municipality, there was nothing 
done by the peon which could give the 
accused any right to beat the peon:. The 
right of private defence only-;-exists 


against ‘acts amounting to an offence 
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against person or property and within the 
limits of s. 97 and the following sections 
of the Penal Code. In this case the appli- 
cation ‘must fail and the rule is dis- 
charged, i 

Nora. Rule discharged, 


— 


LAHORE HIGH COURT. 

Civil Revision Petition No. 616 of 1932. 

February 27, 1933. 
BROADWAY, J. 
NATHU DEFENDANT —PETITIONER 
versus 
SARNUN-— PLAINTIFE-—RESPONDENT, 

Restitution of conjugal rights—Suit for—Whether 
can be referred to arbitration, 

lt is not competent toa court to delegate to 
arbitrators a question whether a suit for restitution 
of conjugal rights should be decreed, When such 
a question has been referred to arbitration and on 
the award a decree has been made, the decree should 
be setaside. Hirav. Dina (l; and Malka v. Sardar 
(2), followed. ‘ 

Petition for revision of the decree of the 
Subordinate Judge, Second Class, Kullu, 
District Kangra, dated the Llth May, 1932. 

Mr. M. L. Puri, for the Petitioner. 

Mr. Mehr Chand Sud, for the Respond- 
ent. ` 

Judgment.—The point for determina- 
tion inthis petition for revision is whether 
the court below acted legally in allowing 
the suit to be referred tu arbitration. The 
suit had been brought by one Sarnun 
against Musammat Muni and her father 
and a man named Nathu who claimed to 
be her husband. The plaintiff sued for 
restitution of conjugal rights on the allega- 
tion that Musammat Muni was his duly 
wedded wife who had actually lived with 
him and who had been paying a visit to 
her father with his consent but that dur- 
ing the course of thisvisit the father had 
arranged another marriage for her with 
Nathu. After the suit had been instituted 
the parties agreed to refer the matter to 
arbitration. An award was duly made 
and as no objections had been raised to it 
within the ten days prescribed, it was made 
a rule of Court anda decree passed accord- 
ingly. Itis against this decree that this 
petition has been presented. 

Mr. Purihas relied on Hira v. Dina (1), 
in which it was held by a Division Bench 
of this court that it was not competent to 
the court “to delegate to arbitrators the 
question, whether or not a claim for the 
custody of a wife should be decreed, such 
question, especially when either party isa 
o (1) 37 PR 1895, i i 


BAsnisi NARAIN Sait v. BİA RAMOHANDRA BART. 


ind. 


minor being entirely one for the discretion 
of the court.” This decision was followed 
by Addison, J., in Malka v. Sardar (2), a 
case to be found printed in 11 Lah. L. J. 89 
(2). No authority has been cited by Mr. 
Mehr Chand Sud on the other side and the 
principle enunciated in those two rulings 
appears to me to be a sound. one. Fol- 
lowing these authorities I accept this peti- 
tion, and set aside the decree passed on the 
award. The result will be that the suit 
will be returned to the trial Court for dis- 
posal in the ordinary course. Costs will 
follow the event. 

N.-A. Petition accepted. 

(2) 116 Ind. Cas 215; Jl Lab. L J 89;30P LR 
122; A I R 1929 Lah. 334. 





__... PATNA HIGH COURT. : 
~ First Civil Appeals Nos. 237 and 243 
of 1928.. 

July 28, 1932. 
CounTNEY-TERRELL, C. J., AND Fazu ALI, J. 
BASHIST NARAIN SAHI— 
APPELLANT 
VETSUS 
SIA RAMCHANDRA SAHI— 
RESPONDENT. 

Succession Act (XXXIX of 1925),8. 124—‘Period’, 
meaning of—Specijied uncertain event—Property be- 
queathed to a person and in the event of his death with- 
out issue to another~ Death issueless after testator's 

death — Legacy, if takes effect. 

. The word ‘period’ in s. 12+, Succession. Act, does not 
mean an indefinite period after the testator’s death 
during which the contingency may occur, but the 
lawful period for distribution by the executors and 
“before the period” means ‘‘before the commencement 
ofsuch period.” 

The intention of the testator is immaterial ands 124, 
Succession Act, prevents the legacy, evenif made, 
from taking effect uuless the event happens before 
the period when the fund bequeathed is payable or 
distributable. 

A testator bequeathed part of his properties to 
certain deities und bequeathed the residue to his son 
but provided that in the event of the son's death 
without issue it should go to the deities The sou 
died without issue after the testator’s death: 

Held ,the son took an absolute estate undefeasible 
by the fact that the legacies to the deities could not 
take effect, Norendra Nath Sircar v, Kamalbasini Dasi 
(1), applied. , S 
. First Appeal against a decision of the 
District Judge, of Muzaffarpur, dated the 
23rd August, 1928. f 

Messrs. S. Dayal, B. B. Sahai and S. M. 
Mullick, for the Appellants. 

Sir Sultan Ahmad. B. P. Sinha, Mitra 
and A. N. Lall, for . the Respodents. ° 
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Bahi cf Muzaffarpur died on March. 18th, 
1904- Ho left a widow Musammat Rajo 
Kuer, and a som ShHeoratan. Some years 
befo:e his. death he had built a temple. to 
house certain deities and maintained it at 
` his own cost. Under his: will executed on 
‘the’ day “before his death. he bequeathed 
three’ properties to be dedicated to the 
déities.and to be managed by his widow as 
shebait. and after her death (which has not 
yest cceurred) by his son Sheoratan. (who 
however, died in 1908). The residue of his 


property he bequeathed to Sheoratan - but. 


in the event of Sheoraten's death without 
issue. then. ‘absolutely to the deities afore- 
said and in such -circumstances the entire 
income of the estate was to be applied to 
various charitable, educational and 
religious purposes and the administration 
of the estate was directed tolie 

“in the hands of five respectable persons of Mauzas 
Chandrapati and Kamtaul, but in case of difference 
of.opinion am$agst them and in case of mismanage- 
mént or irregular expenses the direction of the 
-Collestor of the district shall prevail.” 


After his death the widow obtained a 
limited grant of probate in common form 
insofar as the three dedicated properties 
wers concerned and Sheordtan came into 
possession of the. residue of the property 
under the terms of the will and, as stated 
- above, diédin 1908. In 1910 one Musammat 
Rama Kuer claiming to be a daughter of 
- the testator lodged an objection to the 
widow's probate alleging that the will was 
à forgery dtid the widow surréndered the 
probate in court and it was revoked with- 
out contest. In 1924 the widow executed a 
sutrernidér of -hér interest in the properties 
_ in favour of Musammat Rama Kuer. 

- The present case arises out of a joint 
application for probate ofthe will as to the 
whole estate: by six persons. No. 6 claims 
to e the Pujatiof the temple. The others 
Claim to be inhabitants of Mauzas Ohan- 
drapati and Kamtaul and to be qualified 
undér ihé terms of -the will as quoted 
above. Thére are caveats by Musammat 
Rajo Kuer who has not appeared, by 


Musammat Shampati Kuer, the -widow 
of a cousin of the testator who 
supports the will but herself asks 


for probate by a group of reversioners and 
gotids of Sheoratan, by Musammat Rama 
Kuer and her son who deny the genuine- 
ness of the will, by creditors of Musanimat 
Rajo Kuer and by others. ore A 
_ The learned District Judge has held 
upon .the-evidence, and we are not asked 
to disturb: that finding, that. the will is 
genuine. The Judge has also. decided in 
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favour of the joint application for probate- 
Two. sets of objectors have appealed. The 
only points for our decision are (u) whether 
or not the legacy of the entire estale'to the 
deities had failed owing to the fect that 
Sheoratan- had survived the testator; and 
(2) as to the locus :tandi ofthe applicants. 
lt is contended by Sir Sultan Ahmad on 
behalf of the applicants that the will must 
first be construed and that having regard 
to the fact that the will was made by the 
testator on the day before his death, that 
he was sixty years old and ill at the time, he 
could not have contemplated the death of his 
son Sheoratan issueless before his own expect- 
ed death and, therefore, that he must have in- 
tended thatSheoratan should take an absolute 
estate on the death of the testator and sub- 
sequently if and when Sheoratan died with- 
out issue the estate should devolve upon the 
deities. This argument is, m my opinion, 
beside the point. Section 124 of the Indian 
Succession Act, 1925, corresponding to s. 111 
of the Succession Act of 1865, is quite 
specific and is as follows:— 

“Where a legacy is given if a specified uncertain 
event shall happen and no time is mentioned in the 
will for the occurrence of that event, the legacy cannot 
take effect, unless such event happens before the 
period when the fund bequeathed is payable or dis- 
tributable ” 


Illustrations (i) and (ii) are as follows: — 

“(i) A legacy is bequeathed to A and, in case of 
his death, to B. If A survives the testator, the legacy 
to B- does not take effect. 
. (it) A legacy is bequeathed to A, and, in case of 
his death without childrep, to B. If A survives the 
testator or dies in his lifetime leaving a child, the 
legacy to B does not take effect.” i. OA 
- The two illustrations ale different cases 
of-the same principle, and embody the 
English law on the matter. The intention 
of- the testator is immaterial and the sec- 
tion specifically prevents the legacy,, even ` 
if made, from taking effect unless the 
event happens before the period when the 
fund bequéathed is payable or distributa- 
ble. This view of the section was adopted 
‘by Lord Macnaghten who delivered the 
judgment of the Privy Council in Norendra 
Nath Sircar v. Kamalbasinit Dasi (1) and 
thers is no longer any room for doubt about 
the matter. The “period” here referred to 
‘does not mean an indefinite period after-the 
testator’'s death during which the con- 
tingency of the death issueless may occur, 
but the lawful period for distribution by 
the executors and “before the period” means 
“before the commencement of such period.” 
It my opinion it is clear that Sheoratan 
took an absolute estate indefeasible by the 
eh? Cal 563; 23 IA 18;6 M LJ 71;6 Sar 667 
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fact that he diéd issueless after the death 
of the testator and the application for pro- 
bate must, therefore, fail. 

Moreover the applicants area self-appoint- 
ed body. ‘Worthy persons.no doubt with 
the purest motives but they have no locus 
standi whatever. In any case probate is 
granted for the purpose of winding up -the 
estate, that is to -say, paying the debts 
and legacies and not-asthe applicants seem 
to believe, for the purpose -of carrying on 
the management ofa trust. But the interest 
of the deities has completely vanished and 
there a äs in any:case no‘trust to manage. 

I would allow the -appeals of the contest- 
ing -caveators, reverse the decision of the 
District Judge and set aside the grant of 
probate. Since the -estate -on the-death df 
Sheoratan -passed to the reversioners there 
isno need for.a grant of probate to any one 
else. “The applicants should’ pay to the 
contesting defendants one set -of costs ‘here . 
and below and of this ‘appellants in Appeal 
No, 243 will-get: -89 per cent: -of the bearing 
fec in each court and the. appellants “in 
Appeal No. 237 will get 20 per cent. ae 

Fazl Ali, J. -I agree, . g 

NA. Appeal allowed, 


meem 


COCHIN.CHIEF COURT. 
Civil Miscellaneous Petition No. 18 
of 1107, 
November 21, 1932. 
‘Sanaseanama, ÅYYAR, J, 
HUSSAN AHMED KUTTY AND ANOTHER 
—HELIRIONEES 


NM Phe 


ji ambi i 
Cochin Civil Procedure Code (Regn. I of 1029 M E), 
e, 084—Review—Inherent want of jurisdiction. of © 

tribunal W. ‘hether ground for review — Proper remedy 

of. aggrieved party—Cochin Chief Court Regulation 

(EL of 1076M L), a3 Jå, 16-—Appeal from :echeme 

suit=Forum. . 

“The inherent want oft jurisdiction ‚of the tribunal 
trying ycase isa good ground forreview under s8; 584, 
Cochin Civil Procédure Code. Ram Prosad Prama- 
“nik y. Sricharan kanda (2) applied “[p.7182,-cal::2)] 

-Wbere under 8 15. of-the  Oochia Ohief . Court 
Regulation, an. appeal froma decreedaa,scheme suit 
‘is-to-bo heard by» Division Bench of three ‘Judges, 
.but.such an -appeal:was “actually heard “by a ‘Bench 
oftwo tkudges-andithe :question as to want of juris- 
an escaped the motice of both the Bench and 
t e Bar: 

‘Held, ‘that as there was an entire absence of jurisdic- 
tion in the:court which ‘heard -the - ‘appeal, the parties 
“were aggrieved by the judgment and 
.decrse apa - an ` application tfor:réview of the judg- ` 
ment was  mdiniginable and: Ahat the - omis- 
sion ~of ‘the: “Bench to*"‘take “note, of “the 
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fact that ithad no jurisdiction to hear the appéal 
was an error apparent on the face of the record 
because, it was self-evident upon ithe ioheent 
nature of the subject: -mattér-of the. appeal itself, and 
was ‘rot dependent upon any othervficts -or .cireum=- 
stances. [2bid:] ~ 

Held, also, :thatithe proper remedy oftheaggrieved 
party was.to move the court forzeview andmot ito apr 
peal to the “inherent powers of the court. [p.183,.20] 1.1 


Petition under s. 584 of the Code of Civil 
Procedure praying. this courtto review the 
judgment passed in A. S. No..41 of “1105, 
-dated the ,28-6-1106 = = February 10,1931. 

ee S. Rangaswami Tyer, for ithe Pétition- 


"Mr. A, Sankara Menon, Sor the Counter- 
Petitioner. 


„Judgment:—This iis a -petition “under 

s. 584, Civil Procedure Code, presented by 
fhe respondents Nos. 7 and 8 in! ‘A.8.No.41 
ef 1105 fora review of me, judgment 
passed in that-appeal. roe 


That-appeal was: against “the decree in a 
sheme +sujt under s. 523, Civil “Procedure 
Code relating to the Jemath mosque at 
Kochangadi in “Mattanchery. Jt was, Heard 
“and decided Dya Bench of two Ji aud ges:con- 
sisting:of Mr, Antony (who has-since-retir- 
ed) and myself. The main “ground on 
which the review. is sought is that that 
‘Bench had no jurisdiction to hear ‘the ap- 
peal, I may at once state that ‘that 
ground, apart from the question of its 
sufficiency or eligibility for the purposes of 
the review. sought, has been prima ‘facie 
‘made out upon the provisions of the law. 
"The relevant provisions are contained ings. 19 
and 16 of the Cochin Chief Coyrt Regula- 
tion II of 1076. Section 15 provides ‘that 
“Unless otherwise specially ordered by His 
‘Highness the Maharajah, a Division Court 
of three Judges shall hear.and determine 
the following matters.” Those matters are 
enumerated “by els. (a) to (d). -Clause (a) 
embraces “all -appea!s from decrees or 
orders of-a District Oourt passed or made 
in the exercise of-original civil jurisdiction, 
excep! those mentioned in s. 16, cl. (a), 
Section 16 then ‘proceeds to enumerate the 
matters which ‘a Division ‘Court’ of two 
Judges shall ‘hear and determine”. ‘The 
matters covered by .cl.-(d) thereof .are “atl 
appeals from -decrees or orders df a District 
Court passed or made ‘in the exercise of 
original civil-jurisdiction:—(1) Tf the ap- 
peal be for immovable property andl ‘the 
value .of ‘such immovable . p:operty (Shall 
‘not exceed Rs. 2,090 (2); if ‘the appeël be 
for money or personal property and the 
value of the same shall -not exceed Rs. 3,000; 
(3) if the appealbe partly for immovable 
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property and partly for money or personal 
property and the value of the immovable 
property shall not exceed Rs. 2,000 and 
the aggregate value shall not exceed 
Rs. 3,000.” The appeal in question having 
been from a decreein a scheme suit, it was, 
in my opinion, neither one for ‘immovable 
property’ norone ‘for money or personal 
property’ nor one, ‘partly for immovable 
property and partly for money or personal 
property’ within the meaning of the said 
clause. Prima facie, therefore, by virtue 
of s. 15, a Division Court of three Judges 
had alone jurisdiction to hear the appeal, 
and consequently the Bench which actually 
heard and decided it had none. The 
‘question of jurisdiction was not raised at 
the hearing of the appeal, and it appears to 
have escaped thenotice of both the Bench 
and the bar. However that may be, the 
law on the point is clear. In the words of 
their Lordships Mookerjee and Carnduff, 
JJ, in Rajlakshmi Dasee v. Katyayani 
Dasee (1). 
` “Itisan elementary principle of law that, if a 
court has no jurisdiction over the subject-matter, 
its judgmentsand orders are mere nullities, and 
may not only beset aside at any time by the court 
in which they are rendered, but be declared void 
by every court in which they are presented. If 
a court hasno jurisdiction, its judgment is nct 
merely voidable, but void, and is wholly unim- 
portant how precisely certain and technically correct 
its proceedings and decisions may have been: if 
it has no power to hear and determine the cause, 
its authority is wholly usurped and its judgments 
and orders are the exercise of arbitrary power 
under thé forms, but without the sanction of the 
law. These principles apply, not only to original 
courts but also to Court's of Appeal. Jurisdiction 
“over the subject-matter, whether in the court of first 
instance or in the Appellate Court is given only by 
law and cannot be conferred by consent of parties”, 
“When there is an entire absence of 
jurisdiction, no action on the part of the plaintiff, 
no inaction on the part of the defendant, can 
invest with jurisdiction, for jurisdiction cannot be 
created by waiver or, consent.” ; 


[Vide Ram Prosad Pramanik v. Sricharan 
Mandal (41 Ind. Cas. 276) (2) and Golab 
Sah v. Madho Lal (3)]. Thesjudgment and 
decree are, therefore, prima facie void. It 
‘being the undisputed right of every liti- 
gant tohavea decision at the hands of the 
tribunal having jurisdiction, there can be 
no question that the petitioners have a 
legal grievance and are aggrieved by the 
judgment and decree in question. 

The learned Vakil for the counter-petition- 
ers has taken a preliminary objection to the 
maintainability of this review petition, 
Without disputing the position that the 

(1) 12 Ind Cas 484; 38 C 639 at p 668 


(2) 41 Ind Cas 276; 21 OW N 1109; 27 0 LJ 594, 
(3)2 OL J 384; 3 OW N 956, 


HUSSAN AHMED V. ABDUL KADIR. 


14410 


petitioners who are aggrieved by the 
judgment are entitled to ask this court to 
remove that void judgment out of their way, 
and for a re-hearing and decision of the 
appeal by a properly constituted Bench 
having jurisdiction, he contends that the 
remedy isnot by way of a review under 
s. 584, but by a petition invoking the in- 
herent jurisdiction of the court. The im- 
plications of that contention obviously are 
that the present petition not being one 
of that nature, hasto be dismissed as in- 
competent, and that even: if it should be 
held susceptible of being construed as such 
a petition, this Bench being without com- 
petency to deal with a petition of that 
kind, would perforce be without juris- 
diction to so construethe petition and pro- 
ceedupon that footing. Whatis urged in 
support of the contention is that the ques- 
tion of the jurisdiction of the Bench to 
hear the appeal was not by its intrinsic 
nature, a matter arisingin the appeal 
itself, nor did it become such matter by 
reason of anything done by the Bench, as 
it probably would have if, for instance, 
the question of jurisdiction had been rais- 
ed and decided at the hearing of the appeal. 
It wasfurther pointed out that allowing 
the petition would involve the vacating 
by this Bench of a judgment of a Bench 
of two Judges which, ik is said, this Bench 
sitting as a single Judge is not competent 
to do. 

After giving my best consideration to 
the matter, I have come to the conclusion 
that the -position which was not sought to 
be supported by any authority, though 
plausible, is without much substance. The 
petitioners were persons aggrieved by the 
decree in question. There is no appeal 
against that decree. The omission of the 
Bench to take note of the fact that it had 
no jurisdiction to hear the appeal was an 
error apparent on the face of the record, be- 
cause, it was self-evident upon the inherent 
nature of the subject-matter of the appeal 
itself,and was not dependent upon. any 
other facts or circumstances. Prima facie, 
therefore, all the conditions required by 
s. 584, Civil Procedure Code, are present 
in a case where, as here, there is anin- 
herent want of jurisdiction in the tribunal. 
That being so, itis difficult to understand 
why such want of jurisdiction should not 
be a good ground for a review of its own 
judgment which, in the eye of the law, is but 
a nullity, by the tribunal so inadvertently 
usurping jurisdiction. It is still more 
difficult to understand why the party ag- 


1933 


grieved should not have a remedy by way 
of review. The circumstance that the 
question of the jurisdiction of the tribunal 
is perhaps strictly not ons within the suit, 
appeal or other proceeding as the case may 
be, can scarcely be any reason. There 
are no suchlimitations imposed by s. 584. 
Nor does the reason of the thing appear 
to meto justify any suchrestriction. The 
function of a review is to set right an 
erroneous or improper decree or order 
rendered by the tribunal granting the re- 
view. It cannot very much matter that the 
cause which contributed to the improper 
decree or order was some matter extraneous 
to the suit, appeal or other proceeding. 
What really matters is that the tribunal 
has beenled into rendering an improper 
decree or order, and that circumstances of 
the kind contemplated by the section and 
calling for a rectification of the error exist. 
As for the argument that the granting of 
the petition would involve a setting aside 
as void of thedecree sought to be reviewed 
I do not find any force in it at all. As a 
matter of fact, that is in substance what 
is involved in every case where a review is 
‘granted, The decree or order, as the case 
maybe, which standsinthe way of a re- 
hearing is put out of the way and the 
caseis re-opened. There is, therefore, no 
new, element introduced in a case where a 
review is granted on the ground of want of 
jurisdiction in the tribunal. The argu- 
ment that in a case like this, no remedy 
by way of review is open to the aggrieved 
party appears to meto have very little to 
commend itself. The so-called remedy 
under the inherent jurisdiction of the court, 
if by that expression a different species of 
remedy is intended to be denoted, appears to 
me to bea misnomer. There are certain 
well defined remedies provided by the Civil 
Procedure Code Regulation to persons ag- 
grieved by a decreeor order, such as ap- 
peal, revision and review. They are the 
only ways by which Civil Courts can give 
relief to «persons aggrieved by a decree or 
order. The inherent power of the court to 
act ex debito justitiae which has been firmly 
established upon the authorities does not 
appear to metoenable the court to invent 
anew species of remedy not provided by 
the processual law. It appears to me to 
function by widening, according to the 
requirementsof justice, the range of the 
grounds on which the courts would give the 
appropriate remedies provided bythe law, 
My meaning is well illustrated by what 
was said in Fatimunnissa v. Deoki} Per- 
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shad (4). It was held there that there a 
decree of a Division Bench of the High 
Court, dismissing an appeal for default in 
depositing the estimated costs of prepara- 
tion of the paper book under r. 17 of 
the High Court Rules, Part II, Chap. 
VIII, can only be set aside by an order 
under s. 526 of the Civil Procedure Code 
(Act XIV of 1882). Their Lordships argued 
thus in the course of the judgment:— 

“Now under the Code there are only two ways 
known to the law by whicha judgment and dec- 
ree ofa Divisional Bench of this court can be set 
aside in India Theee two methods are described 
in s 558and523 of the Oode (our ss 542 and 584). 
The present case is clearly not one in which default 
was madein appearing at the hearing of the case, 
for, the record shows that the Pleaders on both 
sides were in attendance and heard. It seems to 
us, therefore, that the view expressed in the refer- 
ence is correct”, 
that view being 
“that the decree of the 23th July can only be set 
aside by an order under s. 523”. 

It would thus appear that the only way 
in which this court can give relief to the 
petitioners is by way of review. However 
that may be, itis not necessary for the pur- 
poses of this case to invoke the inherent 
powers of the court. In my opinion, the 
inherent want of jurisdiction of the tribu- 
nal is a good ground for teview under 
s. 584. Ifeel supported in that view by the 


observations contained in Ram Prosad 
Pramanik v. Sricharan Mandal 41 
Ind. Cas. 276 (2.) That was a case 


cognisable by a Small 
Cause Court, filed in and decreed by 
a Small Cause Court, without objection 
being raised as to jurisdiction. The defend- 
ants’ petition for review was dismissed on 
the ground thatthe objection to jurisdic- 
tion was not raised at the trial. In revision, 
the High Court set aside the decree and 
directed the plaint to be returned to the 
plaintiff for presentation to the proper court. 
In doing so, their Lordships observed: 

“But after the suit had been decreed, the defend- 
ants applied for review of judgment, The court 
refused the application for review on the ground 
thatthe objection as to jurisdiction was not raised, 
in our opinion, the review should have been 
granted The objection as to jurisdiction was 
apparent on the face of the record .... . 


of a suit . not 


I would, for the foregoing Teasons, allow 
the petition and grant the review applied 


for. In the circumstances of this case, 
however, there will be no order as to 
costs. oa 
N. i Petition allowed. 
(4) 24 O 350. 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 385 of 1932. 
October 20, 1932. 
soe Sat Dat, J. ies 
BHAGWAN DAS- PLAINTIFF— APPELLANT 
eae é ; ~ versus - 
. TIKAYA RAM AND. OTHERS— | 
a, , DEFENDANTS— RESPONDENTS: 
~ Limitation Act (IX of 1908); `s. 14—Institution of 
suit in wrong ‘court—Eaclusion of time—Tests ‘of 
"Bona fides—Instituting suit for one's own conven- 
` ~¥énce, effect of. 
: -I£ two-courts bave jurisdiction to try a suit it is 
‘ihitially the privilege of the plaintiff to decide in 
which court he would file the suit und the exercise 
‘of this option by filing it in a particular.court does 
‘not'affect the question of jurisdiction or his bona 
-fides. The mere fact, therefore, that the plaintiff 
‘instituted the suit in the Civil Court at a certain 
“place because it was convenient for him to do so, 
does not indicate that he did not institute the suit 
in good faith? SS ` 
èr Second Civil Appeal from the decree of 
the District Judge, Mianwali, dated the 
7th November, 1931, reversing that of the 
‘Senior Subordinate Judge, Mianwali, dated 
the 30th July, 1929. 
~ Mr. M. L. Puri, for the Appellant, 
`- Mr. Ganesh ~Dutta, for the ‘Respondents. 
_Order.—The second appeal arises out 
cof a suit for damages for malicious pro- 
‘secution, The suit was originally institut- 
‘ed in the Lyallpur District when admitted- 
‘ly it was within time. Onan objection by 
the defendant, however, to the jurisdiction 
‘of the Civil Courts in Lyallpur to entertain 
‘the suit the plaint was returned to the 
plaintiff to be presented in the court hav- 
‘Ing jurisdiction and it was consequently 
‘presented in’ the Court of the Senior Sub- 
‘ordinate Judge at Mianwali. 

It is conceded that on the date when the 
plaint was ‘presented in the Court of the 
‘Senior Subordinate Judge of Mianwali the 
‘suit would have been normally barred by 
time, but the plaintiff claimed the benefit 
of the provisions of s, 14 of the Indian 
-Limitation Act, and contended that if the 
‘time taken by him in prosécuting the case 
in the Civil Court at Lyallpur be deducted, 
‘his suit would be within time. The trial 
‘Court-accepted this contention of the plaint- 
iff and held that the suit was within time. 
On appeal, however, the District Judge 
came tothe contrary conclusion. He held 
that the Lyallpur Court had no jurisdiction 
and the suit was instituted there for the 
convenience of the pisintiff, the underlying 
idea being that the defendant had to come 
from a distance to defend the suit and 
would consequently be inconvenienced. He 
therefore, held that on the facts stated 
above it could not be held that the suit 


a 
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had been instituted in the Civil Court at 


‘Lyallpuc in good faith. . - 

There can be no manner of doùbt that if 
two courts have jurisdiction to try a suit, 
it isinitially the privilege of the plaintiff to 
decide in which court he would file the suit 
‘and the exercise of this option by filing 
itina particular court does not affect the 
‘question of jurisdiction cr his bona fides. 
‘The mere fact, therefore, that the plaintiff 
instituted the suit in the ‘Civil Court. at 
Lyallpur, because it was ‘convenient ‘for 
him to do so, does not indicate that he did 
not institute the suit in good faith. The Senior 
Subordinate Judge ‘seems to find that the 
‘question of jurisdiction was arguable and, 
therefore, it could not be asserted with any 
justification that the plaintiff had no réason- 
able cause for believing that the ‘Civil 
Court at Lyallpur had jurisdiction to ën- 
tertain the suit. The District Judge on ap- 
peal has not given any finding on this part 
of the case. The appéllant’s Courisel at otie 
time attempted to argue that thesuit could be 
properly and legally institutéd at Lyallpur, 
This argument, howevér, is not open to 
‘im, because it has already been held that 
the Civil Court at Lyallpur had no juris- 
diction to entertain the suit and no appeal 
was filed against the order returning the 
plaint. l 

The question still remains whether in 
instituting the suit in the Court at Lyallpur 
the plaintiff acted in good faith, in other 
words, whether the plaintiff really believed 
and bona fide believed, that the suit could 
be instituted at Lyallpur. If this be found 
in plaintiff's favour then he would be en- 
titled 10 the benefit of s. 14 of the Indian 
Limitation Act. There may, of course, be 
other circumstances, which may Geprive 
him of this benefit but they must be found 
and stated.. As I have already stated the ` 
District Judge has given no finding on this 
point. ` 

‘A preliminary objection was raised on 
behalf of the respondent that this appeal 
is barred by time. -It was contended that 
deficiency in court fee stamp was made 
good after the limitation had expired. The 
question whether the court fee stamp ori- 


` ginally paid was insufficient is a debate- 


able one, and in any case, it appears that 
the appellant honestly believed that -he 
paid the proper court fee when he originally 
presented the memorandum of appeal 
which was admittedly within time. I con- 
sider that under the circumstances. the de 
lay, if ariy, Should she condoned and I order 
accordingly. 


: 
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‘On the merits -of the “case the District 
Judge hàs found in favour of the appellant. 
In order, however, to-determine the question 
‘of the applicability of s. 14 of the Indian 
‘Limitation Act, it is necessary.to obtain a 
finding from thé ‘District Judge, whether 
the plaintiff believed in good faith when ‘he 
‘filed his suit at Lyallpur that the Civil 
Courts at Lyallpur had jurisdiction to enter- 
‘tain it and the -District Judga will submit 
‘a finding on this matter either on the ‘pre- 
‘sent record or after allowing ‘the partiés to 
produce further evidence if ‘he considers 
‘such a course necessary and desirable. The 
case is remanded to him under O. XLI, 
T. 25, Return within three months. The 
parties will have ten days for objections. ~ 

A. Case remanded. 


` 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 408 
of 1932. 
November 29, 1932, 

K PANOKRIDGE AND PATIERSON, JJ, 
BOYMKESH CHATTERJI AND ANOTEER— 
ACCUSED - PETITIONERS 

VETSUS _ 
EMPEROR—Opposirte Party. 

Police Act (V of 1861), 58; 80 (8), 82—Ordinary 
members of processions—Whether liable to conviction 
Offence under s. 92, essentials of. 
,, Conviction under s. 32, Police Act, is proper only 
if it is established that the accused were directors 
or promotora of a procession and, being under 
an obligation to apply for a license, did not 
apply forthe same. In the absence of a finding by 
the Magistrate that they were convening or collect- 
ing the assembly, or directing or promoting the 
procession, the conviction should be set aside. The 
mere fact thatthey were atthe head of the pro- 
cession and wearing garlands is not sufficientfor a 
conviction. If the accused were merely -ordinary 
meee of the procession, s. 30 (2) does-not apply to 

‘Criminal Revision Petition from an 
order ‘of the First Class Magistrate, Barrack- 
pur. 
` Messrs. P. C. Chatterjee and Uma Sankar 
Sarkar, for the Petitioners. 
` Mr. D. N. Bhattacharji, for the ‘Crown. 

‘Order.—It appears to us that this tule 
must ‘be made ‘absolute upon at least one 
of the ground’ on which it was ‘issued. 
That gtound-is ground No. 1 and is to 
the ‘effect that in the absence of a find- 
ing by the Magistrate that the petitioners 
were convéning or collecting the assembly, 
or directing or promoting the procession, 
the conviction is fit to be set aside. By 
8.32, Police Act of 1861, a person opposing 
or not obeying orders isstied under various 
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sections, of which s.°30 is one, is liable 
èn conviction to a fine not exceeding 


‘Rs. 200. By 8730, the District Supeririten- 


dent- of Police may, if certain preliminary 
conditions are satisfied, require by genéral 
or special notice that the persons conven- 
ing or callecting certain ussemblies or dir- 
ecting or promoting certain processions 
shall apply for a license. It is obvious 


‘that the-purpose of the section is to give 


the Police control of petsons who organize 
or take charge of processions by requiring 
them to apply for a license. No punish- 
ment is prescribed by ‘the Act for those 
taking part in a procession for which no 
license hasbeen grahted or avplied for. 
It-is clear on the evidence that in this 
‘ease there was a procession in Baranagore 
on 20th October, 1931. On 14th October, 
1931, the Assistant Superintendent of Police, 
Barrackpore, had issued ‘notice under 
8 30, sub-s, (2) requiring conveners, collectors, 
directors, promoters of assemblies or pro- 
cessions offive or more men in the juris- 
diction of the Baranagore Police Station 
to apply to him for a license for such 
assemblies or processions. 
`- We assume, though itis by no means 
free from doubt, that the notice in the 
form in which it was given is a valid 
notice and within the powers of the Assist- 
ant Superintendent of -Police as conferred 
by sub-s. (2). It is clear to us that ‘the 
petitioners -can only be properly convicted 
if itis established that they were diregtors 
or promoters of the procession of ‘20th 
October, and were as such under «an.oblige 
‘ation to apply for-a license for it. Ifthey 
were merely ordinary -membeis of the 
processions, s.3U, sub-s. (2) -does not‘epply 
to them. There is no ‘finding by the 
‘Magistrate that they were such directors or 
‘promoters. l 

The only evidence on the record which 
by astretch of imagination cin be-said 
to bear ‘on this point is that the péti- 
tioners were at ‘the head of ‘the proces- 
Bion and were wearing garlands. It does 
not -appear that thev -alone among the 
processionists were garlanded. -But -eyen 
if there were evidence to that effect we 
are of opinion that there was not sith- 
cient evidence to justify the Magistrate 
inarriving at the finding that the peti- 
tioners were directors or promoters -of 
the procession in question. As I -have 
pointed out he has in fact.come to no find- 
ing upon the point. The evidence being 
suchas I -have -desciibed «ve -do not ghink 
that any useful purpose will be served. by 
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ordering a re-trial. We makethe rule 
absolute, set aside the conviction and sen- 
tence and direct that the fines, if paid, 
be refunded. | 

NA Conviction set aside. 


____RANGOON HIGH COURT. 
Civil Revision Application No. 274 of 1932. 
January 24, 1933. 
BAGULEY, J. 
RAMASWAMY AND ANOTHER — 
APPLICANTS 
versus 
N. A. CHETTYAR FIRM— 
OPPOSITE Party. 

Civil Procedure Code (Act V of 1908, O. IX, 
r. 18—Ex parte decree, application to set aside—Con- 
ditional order to deposit security—Appeal, if 
lies, 

When an application is made for reopening a 
case decided_ex parte, that application must either 
be allowed ordisallowed. If it is allowed no 
appeal will lie. If it is disallowed an appeal will 
lie. When a conditional order to the effect that the 
application to sot aside the ex parte decree will be 
allowed on the defendant depositing the full dec- 
retal amount in :5 days but on failure to doso it 
would be dismissed, is made aud the condition is 
complied with, then it is open to the party concern- 
ed toask fora final order dismissing the applica- 
tion, and then an appeal will lia, Jagarnath Sahai 
v. Kamta Prasad (1) and Narayan Putapa v 
Vaikunt Subaya (2), relied on. | i 

Givil Revision Application against order of 
the District Judge, Pegu, dated the 15th 
August, 1932,in Civil Appeal No. 84 of 1932. 

Mr. P. B. Sen, forthe Applicants. | 

Mr. Leach, for the Opposite Party. 

Judgment.—This is an application in 
revision of an order passed by the District 
Judge of Pegu dismissing an appeal on 
the ground that no appeal lay against the 
order appealed from. The facts of the 
case are that a decree was passed by the 
Sub-Dvisional Court of Pegu on 29th May, 
1931, which, in terms, is an ex parte decree 
against the defendants, who are the ap- 
plicants before this Court. On 12th March, 
1932, an application was made to set 
aside the ex parte decree, and after hearing 
evidence the Court passed an order in the 
following terms : f 

“1 set aside the ex parte decree passed against 
Sitama and her sons in O. R.No. 44 of 1931 of this court 
jf they deposit in the treasury the amount decreed 
against them within 15 days, It they fail to deposit 
the amount, the above order will be of no avail. 
Coats will be borne by the respondents,” 


The date of this order is 12th July, 
1932. This is clearly a conditional order. 
On 22nd July, i. ¢. ten days later, the 
minoss filed an appeal before the District 
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Judge asking that the order, so far as the 
payment of the full decretal amount as 


the price for reopening the suit, might be 


set aside. The learned District Judge 
held that no appeal lay against the order 


- setting aside the ea parte decree under 


O. IX, r. 3, 

It is quite clear that as a proposition 
of law this statement is correct, but what 
seems to have been overlooked all through 
is the fact that no order has been passed 
finally determining the right of the parties. 
When an application is made for reopen- 
ing a case decided «x parte, that applica- 
tion must either be allowed or disallowed. 
If it is allowed no appeal will lie. If 
it is disallowed an appeal will lie. This 
application has so far neither been allowed 
nor disallowed. When a conditional order 
of this kind is made and the condition is 
complied with, then the application is 
allowed and no appeal will lie. If the 
condition is not complied with, then it is 
open to the party concerned to ask for a 
final order dismissing the application, and 
then an appeal will lie: vide Jagarnath 
Sahi v. Kamta Prasad (1) and Narayan 
Putapa v. Vaikunt Subaya (2), 
which overrul.d a previous Bench decision 
of the Bombay High Court: Fakirgowda v. 
Vishudas Venkates Das (3). The appeal to 
the District Judge was made at a time 
when there was no definite order and no 
definite order could have been passed 
becausethe 15 days allowed from 12th July, 
1932, had not yet expired. Consequently 
the learned District Judge was quite 
correct in saying thal no appeal lay, 
although possibly not altogether for the 
same reasons that he gave. 

Isee therefore no reason to interfere in 
revision, The proceedings will be returned 
andthe Sub-Divisional Judge must passa 
final order one way or the other allow- 


ing or disallowing the application for 
reopening the case. I note that the 
learned District Judge, who dis- 


missed the appeal, without issuing notice 
to the respondents, unfortunately in his 
order made a remark which appears to 
show some sympathy towards the minors, 
forgetting that he had only heard one 
side of the case. If this matter comes up 
in appeal at a later stage, it will be best 
for the appeal to go before the Additional 
p 23 lnd. Cas.138; AIR 1914 All. 55; 36 A 


(2) 99 Ind Cas, £884: A I R 1927 Bom. 1; 51 B 
67; 28 Bom L R 1%45 (F B) 

(3) 96 Ind. Oas. 321; A I R 1926 Bom. 353; 53 B 
326; 28 Bom. L R 578. 
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District Judge. No order 
of this application. 
Nora. 


as to cosis 


0: der accordingly. 


LAHORE HIGH COURT. 
First Civil Appeal No. 344 of 1927. 
February 14, 1933. 
ADDISON AND BHIDE, JJ. 
HAIDAR SHAH — PLAINTIFF - 
APPELLANT 
Versus 
SULTAN AND ANOTHER - DEFENDANTS— 
RESPONDENTS. 

Customary Law (Punjab)—Alienation—Sayyeds of 
Maghi Sultan, Jhang District—Alienor’s powers, 
if restricted—Existence of custom as regards succes- 
sion—Presumption of custom regarding alienation-— 
Whether arises. 

Amcng sayyeds of Maghi Sultan, Jhang District 
an alienor’s powers are not restricted in matters of 
alienation of ancestral immovable property 


The mere fact that custom is followed as regards. 


succession will not necessarily justify a presump- 
tign that it is followedin matters of alienation. 


First Civil Appeal from the decree of 
the Senior Subordinate Judge at Jhang, 
dated the 26th November, 1926. 

Messrs. Kishan Dayal and S. R. Sawhney, 
for the Appellant. A 

Messrs. Abdul 
Chona, for the Respondents. 

Bhide, J.—Haidar Shah, minor son of 
Najaf Shah, a Sayyed of Maghi Sultan 
in the Jhang District, sued in this case 
fora declaration that an alienation of an- 
cestral land made by his father should 
not affect his reversionary rights. ‘The 
suit has been dismissed bythe learned 
Subordinate Judge on the finding that 
it was not proved that alienor’s powers 
were restricted in matters of alienation of 
ancestral immovable property. From 
this decision plaintiff has appealed. . 

The learned Counsel for the appellant 
has taken us through the evidence on the 
record, but I am unable to find any ade- 
quate groufid for dissenting from the view 
taken by the learned Subordinate Judge. 
The burden of proof was admittedly on the 
plaintiff to establish the custom relied on. 
Najaf Shah belongs to a Sayyed family 
which originally came from Shiraz in 
Persia and presumably followed Muham- 
madan Law at the time. The evidence 
does not show when the family settled 
down in the Jhang District, but considering 


that the members of the family still own: 


large shares, 1t does not appear likely that 
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they did so long before the advent of the 
British rule. 

The whole village belongs to the Sayyeds 
and consequently there was less chance of 
their being influenced by the custom of 
other tribes in a short period. There is no 
entry in the Riwaj-i-am of the District to 
show that the powersjof Sayyeds are res- 
tricted in the matter of alienation of 
ancestral property. It is true that there 
is some indication of their following custom 
in matters of succession, but the mere fact 
that custom is followed as regards succession 
would not necessarily justify a presumption 
that it is followed in matters of alienation. 
It issignificant that not a single instance 
has been proved in support of the alleged 


` custom and in the circumstances the oral 


statements of 2 or 3 witnesses, on whom 
reliance is placed, cannot be held to be 
adequate to establish the custom. 

It may be noted in the end that plaintiff's 
brothers at first sued for pre-emption, and it 
was only when that suit was dismissed on 
a technical ground that the present suit was 
instituted. The fact that plaintiff's brothers 
accepted the validity of the sale and only 
sued for pre-emption et first suggests that 
they were consciovs that no such custom, 
asis alleged inthe present case, existed. 

In my judgment the suit was rightly dis- 
missed and I would dismiss the appeal with 
costs. - i 

Addison, J.—I agree. 

N.-A. Appeal dismissed. 


RANGOON HIGH COURT. 
n FULL BENCH. 
Criminal Reference No. 8 of 1983. 
April 5, 1933. 
Pacer, C. J., Mya BU AND BAGULEY, JJ. 
MAUNG TIN— APPELLANT 
VETSUS 
MA HMIN-—RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 488-- 
Dismissal of application to execute order of mainten- 
ance—Wheiher bars execution of the order on a 
subsequent application—'Suficient means’, if con- 
fined to pecuniary resources - Burmese Buddhist Law— 
Hpoongy? (Buddhist Monk), if liable for maintenance 
of his child. - 4 

An order refusing to enforce a maintenance order 
in respect of arrears of maintenance for one period 
does not operate as & barto a subsequent application 
to enforce the order for arrears of maintenance that 
have accrued. during a different and a later 
period, [p. 182 col. 2] . 

It is a question of fact, to be determined upon a 
consideration of the circumstances disclosed in each 
case, whether the person against whom it is sought 
to obtain or enforce a maintenance order has “shifi- 
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cient means" or “sufficient cause”, as the case may 
be, within s. 488, Criminal Procedure . Code The 
term ‘sufficient means’ is not confined to pecuniary 
resources and a mere denial by a man himself of 
sufficiency of means, when that manis an ablebodied 
man,is not conclusive proof of want of sufficient meane. 
Inre Kandasami Chetty(10) and Tectharappa Pillay v. 
Meenakshi Ammal (11), réferred to [p.189, col, 2 j 
` A man’ is not, and ought not to be permitted by 
his'own volutitary act to free himself from the ele- 
mentary duty:of maintaining his wife and children 
and a hpoongyt is amenable to the provisions of 
s 488, notwithstanding the fact that he has adopted 
the yellow robe and become a meniber of the sangha. 
U Thiri v.Ma Pwa Yi (13), relied on. Ma Æ Shiv U 
Aditsa (12), dissented from  [p.190, col 2] 
- It is-clearfrom the rules that prescribe the duties 
and govern the ‘life.of the Buddhist Sangha in Burma 
that it would be‘an offence to ordain as a hpoongyi 
a layman-against-whom a maintenance order remains. 
outstanding, 'unless dùd until he has made .due pro- 
vision for the sustenance and support of his children 
and such a person would be as unfit to be ordained as 
a member of the sangha as a person would be unfit. 
to remain a “member of that body-it he has had 
illicit intercourse with a woman,-or by ‘her has become 
the father of a child. [p. 191, col. 1] 

- Criminal Reference from san order of the 
High Oourt in Criminal Revision No. 430- 
' Bof 1932. : 

. Mr. Tha Kin, for the Appellant. 
Mr. Kyaw Zan, for the Respondent, 


Page, ‘C.J.—Two questions have been 
referred for the determination of the High 


Court: - 

“(1) Whether the dismissal of an application to 
execute an order for maintenance isa legal bar to 
an order allowing execution of that order of 
maintenance on the same ground ona subsequent 
application, and (2) whether a Burmese Buddhist 
monk is liable for the maintenance of his child”. 


The material facts are not indispute, and 
lie within a narrow compass, Maung Tin 
and Ma Hmin were husband and wife and 
had issue,oneson, Maung Mya Han. In 
March, 1922, Ma Hmin leftthe house of her 
mother-in-law, Ma Cho, where she had-been 
living with her husband upon the ground 
that Maung Tin and ‘his mother had been 
` illtreating-her. She took with her Maung 
‘Mya Han, who was then three years old. 
Soon afterthe departure of Ma Hmin and 
Maung Mya Han from Ma Cho's house, 
Maung Tin took asa second wife Ma Saw 
Kin, and from that [time onwards Maung 
Tin has failed to provide either for Ma 
Hmin or for Maung Mya Han, his child by her. 
On 8th August, 1922, Ma Hmia obtained 
an order againss Maung Tin under s. 488, 
Criminal Procedure Code, for the payment 
to her of Rs. 3 per mensem for the main- 
tenance of Maung Mya Han. On 2nd July 
1923, theorder for maintenance was increas. 
ed to Rs. 4 permensem and on 17th Feb- 
ruary, 1926, to Rs. 7-8-0 permensem. These 
orders were passed hy the Headquarters 
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_Pyapon passed the following order: 
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Magistrate at Pyapon. The order of 17th 
February, 1926, has not been cancelled, and 
is still subsisting. Soon afterwards Ma 
Saw Kin died, and Maung Tin having 
given all the property that he possessed to 
charity, became a hpoongyi, and was 
ordained as an upazin. 

On 24th. June, 1930, Ma Hmin applied that 
Maung Tin should be directed to pay four 
months’ arrears of maintenance under the 
order of 17th February, 1926, and on 4th 
Juiy, 1930, ihe Headquarters Magistrate at 


“Applicant and respondent are present. The 
respondent is nowa hpoongyi and owns no mov- 
able property I do not, under the -cireumstances 
see how recovery ‘can be made, and infact so 
long as he remains a hpoongyi, 1 will .not-enforze 
the order. ‘She application 1s, therefore, -rejected 


and the case closed.” ” 

On 23rd June, 1932, Ma Hmin filed the 
present epplication to recover arrears of 
maintenance under the order of 17th Feb- 
ruary, 1926, for ten months prior to the 
date ofthe application, and on 12th July, 
1932, an order tc the following effect was 
passed by the Headquarters Magistrate, 
Pyapon: 

“No sufficient cause has been-shown under. 488 
(3) Respondent being an able bodied persan, 
though an ordsined monk, shall pay the arrears, 
eine 75 with costs Ke, 68-0 by 5th August, 

Maung Tin alias U Nemainta. filed an 
application for revision of the above order to 
the Sessions Judge of Pyapon, and on -27th 
September, 1932, the Additional -Sessions 
Judge, being:of opinion 
- "that there was no suggestion made by theres- 
pondent Ma Hmin inthe case that the present .ap- 
plicant deliberately entered the priesthood in order 
to ngaro his responsibilities as the father of the 
child, 
submitted the -proceedings to the High 
Court with a recommendation that the 
order under revision should be set-aside, 
Mosley, J., thereupon propounded the.two 
questions under consideration for determi- 
nation by the High Court. As regards the 
first question, it is provided under s, 488 (Q),: 
Criminal Procedure Code, that if any per- 
son against whom anorder-for nfaintenance 
has been made 
“fails without sufficient cause to comply -nith the 
order any such Magistrate may, for every breach of 
tue „order, issue a warrant for leyying the amount 

ue 
as therein provided. Iam clearly-of opinion 
that an order refusing to-enforce- the main- 
tenance order in-respect of arrears of main- 
tenance for one period does not-operaie as 
a barto a‘subsequent application to enforce 
the order for arrears of maintenance that 
havé accrued during a-different:and-+a ‘ater 
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period. In the circumstances of the present 


case the learned Advocate for Maung Tin at 
the hearing of the reference conceded that he 


could not reasonably contend that the order. 


of 4th July,1930, barred the present applica~ 
tion. In Laraiti v. Ram Dial (1) which was 
cited by Mosely, F., in his order of reference, 
‘Ram Dial objected to pay the sum awarded 
to his wife Laraiti as maintenance upon the 
ground ihai she was then living in adultery 
and on 2nd March, 1880, the Magistrate 
disallowed the objection on the ground that 
the wifes alleged adultery had not been 
proved. Laraiti subsequently filed another 
application for the maintenance order to 
be enforced, and Ram Dial again alleged 
that his wife was living in adultery. On 
4th August, 1882, the Magistrate held that 
adultery had been established, and ordered 
that payment of the allowance to the wife 
should be discontinued. 

In the subsequent revisional proceedings 
it appeared’ that the Magistrate who passed 
the later order had relied upon the evi- 
dence of witnesses whose testimony related 
to a period-antecedent to 2nd March, 1880, 
and in the course of his judgment Mahmood, 
J., observed : 

“J amof opinion that the order of the District 
Magistrate, dated 2nd March, 1*&0, must be taken 
to have adjudicated upon all the facts antecedent 
thereto and connected with the objection of Ram 
Dial as to his wife leading an adultercus life. 
Upon the general principles of the rule of res 
judicata, | am of opinion that the Deputy Magis- 
trate: was wrong in law in reopening: matters 
already. adjudicated upon, and his order direct- 
ing the. discontinuance of maintenance on the 
ground’ of facts antecedent to the District Magis- 
trate’s order‘ ‘must be held to- be illegal.- I, there- 
fore, set. aside the order of. the: Deputy Magistrate 
dated 4th August, 1882, and direct that he should 
hold an inquiry de nove in regard to the adulter- 
ous Gonduct of Laraiti, “alleged by her husband 
Ram Dial, with reference to the period subse- 
quent. to the. District. Magistrate's order of 2nd 
March, 1880,” 

In the present case it is unnecessary to 
consider whether the rule of res judicata 
‘was correctly explained in Po Sov. Ma Kyin 
May (2) butas I understand Laraiti v. Ram 
Dial (1),Ma Su v. Paul Sasoon (3) and Po 
Sov. Ma Kyin May (2) for the purpose in 
hand, the law as laid down in those cases 


does not conflict with the opinion that 


I hold. and have ventured to express. I 
am.further of opinion that, in so far as 
the Headquarters Magistrate, in the. order 
of 4th July, 1930; held that he would not 
enforce the order of maintenance “so long 


(1) 5 A224; A W N 18829, 240, 
Q)4LBR an 9 Or. LJ 21 
(8B) 1 UB R6 
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as Maung Tin ‘remained a hpoongyi,” 
thereby ‘purporting to pass an order in 
respect, of maintenance for a period later 


“Than that to which the application then 


“before him referred, the. order was ulira 
vires and inoper ative. I would auswer the 
first question in that sense. 

The second question propounded raises 
an issue of general importance to Buddhists 
in Burma. It is, I apprehend, the primary 
duty of a man to maintain his wife, and 
also his children so long as they are unable 
to maintain themselves, It is because 8. 
488 is enacted to give effect to this natural 
and fundamental duty that its provisions 
have been held to apply, and are enforcea- 
ble whatever may be the personal law by 
which the persons concerned are governed: 
Luddun Sahib v. Mirza Kamar ‘Kudar (4) 
Venkata Krishna Patiar v. Chimmu Kutti 
(5), Baran Shanta v. Ma Chan Tha May (6), | 
Kariyadin Paker v. Kayat Beeran Kutt 
(7) and Lingappa Goundan v. eee @. 

1) 
however, cannot be passed against a hus- 
band or a father who has not “sufficient 
means” to maintain his wife or children, 
nor can a maintenance order be enforced 
under s, 488 (3) unless the person against 
whom the order has been passed has failed 
coe sufficient cause” to comply with 

In my opinion it is a question of 
fet to be determined upon a considera- 
tion of the circumstances disclosed in each 
case, whether the person against whom it 
is sought to obtain or enforce a mainten- 
ance order has “sufficient means” „Or suff- 
a cause,” as the case may be, ‘within 

. 488. But the term “sufficient "means" 
n my judgment, is not eonfined to pecuni- 
ary resources, and I agree with the view 
expressed by Eales, J. 0. „in Ma Tha v. Nga 
San E (9) that 

“a mere denial by a man himself of sufficiency 
of means, when that man is an able-bodied man, 
is not conclusive proat of want of sufficient 
means: see also In re Kandasami Chetty. (10) 
ae „ Teetharappa Pillai v. Meenakshi Ammal 

Even an order of discharge in 
vency does not release the 
from 


(4) 8 0736; 11 OL R 297. 

(5) 22 M 246. 

(6) 85 Ind. Cas. 375; A I R 1925 Rang. 197; 2 R 
632; 26 Or. L J 535, ~ 

(7) 19 M 461, 

(8).27 M313" 

(9) 13 Ind Cas, 915; 1 UB R 90;18-Er.L J 162. 

(10; 92 Ind. Cas. 862; AI R- 1926 Mad. 346; “v7 Cr. 
L J 350; 50M L J 44: (1926)M W N 146, 

(11) 87 Ind. Oas. 105; A IR 1925 Mad 715; $6 Cri 
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“any liability undér an order of maintenance made 
under s 488, Oriminal Procedure Uode, 1898: see 
Presidency Towns [nsolvency Act, s. #5, ) (d;.” 

Now, why should a [man who otherwise 
would be bound to maintain his wife and 
children be placed ina privileged position, 
and be held exempt from liability to have 
a maintenance order passed or enforced 
against him under s. 488, merely because 
he is a hpoongyt? Upon what legal principle, 
or upon what reasonable or moral ground 
could an order to that effect be supported? 
I cannot conceive of any. Surely for.so 
holding there could be no justification.A man 
is nonetheless the father of the child because 
he happens to be a -hpoongyi, and the child 
of a monk will starve as certainly as the 
child of a layman, if itis not supplied with 
sustenance, 

In his written objection in the present 
case Maung Tin stated that he had entered 

. the sangha because he was “disgusted with 
worldly affairs.” Be itso. Many a man 
has found fatherhood irksome, and would 
feign be released from the obligations that 
attach to it. The answer, however, that 
is given to-such a person as well by the 
legislator as by the moralist is that he 
should have considered the conseauences 
that might ensue-before he ran the risk 
of becoming a’ father. In the referring 
order Mosely, J., cited -Ma E Shi v. U 
Aditsa (12) in support of the proposition 
that the provisions of s. 488 do not apply 
to a hpoongyi. I am bound to -say that 
there are certain observations of Saunders, 
J. ©., in the case which I read with 
surprise. I had almost said with consterna- 
tion—and from which with all respect 1 
profoundly dissent. In U Aditsa’s ‘case 
(12), a hpoongyi had illicit intercourse with 
a woman, as a result of which a child was 
born. The woman then applied for a 
maintenance order against the hpoongyt 
under s. 488 for the support of their 
child. In these circumstances Saunders, 
J C., observed : 

“It has no doubt been held in Upper Burma that 
an able-bodied futher who is capable of earning 
money by the work of his hands has means with 
which to support a child, and it is possible that, 

` if a layman were deliberately to enter the priesthood 

in order to avoid his responsibilities as a father, 
the law might refuse to recognize such an evasion, 

Here, however, the respondent had been in the 

priesthood for a great many years, and it does not 

appear to meto be in the public interest that a 

woman who allows herself to be seduced by a 

member of the priesthood should obtain support 

. for the child born .of such intercourse by what 

‘after all, in my opinion, would be a straining of 


(12}72 Ind, Gas, 974; A IR 1922 (U, B.) 15; 24 
Or, LJ 510; 1 Bur, L 9.97, 
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the law contained in the provisions of the Criminal 
Procedure Code.” 


But can it seriously or reasonably be 
contended that if a hpoongyi begets an 
illegitimate child it is not in the public 
interest that he should be compelled to 
support it? Is a hpoongyi to be allowed 
to have illicit intercourse with women without 
fear and with immunity, so far as s. 48B 
is concerned, althoughin so misconducting 
himself he commits one of the four unpardon- 
able sins according to the rules of his 
order. Why should a hpoongyi in sexual 
matters besacrosancit? And what difference 
does it make whether he does or does nat 
“enter the priesthood in order to avoid 
his responsibilities as a father?” I can 
see none. In either case-if a layman 
enters the sangha with a maintenance order 
for the child subsisting against him, he 
deliberately does an act which, if s. 488 . 
does not apply to a hpoongyt, ipso facto 
has the effect of releasing him from the 
obligations that attach to him as a father.: 
By so doing it seems to me that he will 
acquire merit neither in this world nor the 
next. In my opinion, aman is not, and 
ought not to be, permitted by his own 
voluntary act to free himself from the 
elementary duty of maintaining his wife 
and children, and I hold that a hpoongyi 
is amenable to the provisions of s. 488, 
notwithstanding the fact that he has adopted 
the yellow robe and become a member of 
the sangha. The opinion that I have 
expressed, and which I am persuaded is 
the correct view to take of this matter, is 
supported by the decision of MacColl, 
J. C.,in U Thiriv. Ma Pwa Yi (18), and , 
is also in consonance with what I apprehend 
to be the tenets of Buddhist religious 
teaching, to be collected from the principles 
and rulesset out in the Vinaya by which 
the life and conduct of a hpoongyi is to 
be regulated. : 

In U Thiri’s case (13), MacColl, J. C., 
observed: 

“Next it is contended that the applicant is 
not liable to support the child, even though it 
be his, because he is a Buddhist monk. He cannot 
get rid of his statutory obligation in that way. The 
Criminal Piccedure Code must override his personal 
law, if 1t conflicts with it, As amatter of fact bis 
own, witness U, Wuna says that on a Buddhist 


monk having sexual intercourse, he ipso facto 
becomes a layman " Si 


Again, in the Mahavagga (Book I, Ch. 
LXXVI, Muller's Sacrea Books of the 
East. Vol. 13), in which the proceedings 
requisite. for the ordination of a Buddhist 


(13) 12 Ind, Cas, 368; A 1 R1923 Rang. 131; 24 Cr: 
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priest are set forth, the following passage 


occurs : 

“ At that time ordained Bhikhus were seen who 
were afflicted with leprosy, boils, dry leprosy, con- 
sumption and fits They told this thing to the 
Blessed One I prescribe, O Bikkhus, that he who 
confers the upasampada ordination, (ask the person 
to be ordained) ‘about the disqualification (for 
receiving the ordination). And let him ask, 
Bikkhus, in this way; ‘Are you afflicted with the 
following diseases; leprosy, boils, dry leprosy, con- 
sumption and fits? Are you a man? Are you a 
male? Are you a freeman? Have you no debts? 
Are you not in the Royal -Service? Have your 


father and mother given their consent? Are you 


full 20 years old? Are your alms-bowl and your 
roves in due state? ‘What-is your name? “What 
is your Upagghaya’s name?" 

Again, in Shwe Ton v. Tun Lin (14) 
certain questions were submitted to the 
Thathanabaing 


relied upon certain texts of which one ran 


as follows: h 
“ Bhikkhus, a debtor should not be ordained. He 
“who ordains such a one is guilty of a dukkata 
offence (Vinaya Mahavagga;) O Bikkhus. The 
. meaning-of ‘debtor’ in the sentence ‘a debtor should 
. Dob be ordained’ is as follows: ‘A man’s father or 
fences has contracted .debts: or he himself 
as contracted debts or his parents have taken 
property from others, with limiting conditions; th .t 
person commences to pay the debts for that reason he 
is called debtor.” 
In my opinion it is clear from the rules 
that prescribe the duties and govern the 


life of the Buddhist. Sangha in Burma that. 


it would be an offence to ordain as a 
hpoongyi a layman against whom a main- 
, tenance order remains outstanding, unless 


and until he has made due provision for: 
the sustenance and support of his children. 


and I apprehend that such a person would 
be as unfit’ to be ordained as a member 
of the sangha as a person would be unfit 
to remain a member of that body if he 
has had illicit intercourse with a woman, 
or by her has become the father of a child. 
The second question that has been pro- 
pounded for our determination 
nearly the life of Buddhists in Burma. 
have anxiously considéred what our answer 
should be in the light of the material texts 
and authorities, and we are persuaded that 
the conclusion at which we have arrived is 
correct in principle, supported by authority, 
and follows the dictates both of morality 
and of common sense. I would answer the 
second question in the affirmative: 

Mya Bu, J.- I agree. 

Baguley, J.—I agree. 

, N-A. f 

(14) 49 Ind. Oas. 317; A TR 1929 (L. B:) 81;° B 
R220, 11 Bur. L T 161. i 
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and in support of the- 
answers that he gave the Thathanabaing. 


touches , 
We. 


... Reference answered.’ ` 
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NAGPUR JUDICIAL COMMISSIONER'S 
=- COURT. 
Second Civil Appeal No. 576 of 1930. 
July 30, 1932. 

Macnarr, J.C. > os 
SHEOSAHAT BRAHMIN—Darenpan 
—APPELLANT 

X versus 
HARI SHANKER AND OTHERS— 

' PLAINTIFFS — RESPONDENTS. 

C. P. Tenancy Act (I of 1920, ss 88, 65— 
Tenant, whether includes sub tenant—Remission of 
rent of sub-tenant of sir— Propriety of 

The word ‘tenant’ ins. 65, O P. Tenancy Act, 
refers to the classes of tenants mentioned in s. 3. 
It is, therefore, open to the Deputy Commissioner 
to remitrent evenof asub-tenant of sir under s, 
65. Jagannath Ramkishan v. Lakshmi Bai (1) 
dissented from ; 

Under s-38, the person from whom asub-tenant 
holds is termed landlord. 


-Appealagainst a decree of the District 
Judge, Saugor, in Civil Appeal No. 30 of 
1930, dated the 26th August, 1930, arising 
out of C. S. No. 328 of 1929, in the Court 
of the Sub-Judge, Second Class, Saugor, 
dated the: 24th March, 1930. 

“Mr. P. V. Lobo, for the Appellant. 

D. N. Choudhuri, for the Respond- 
ents. f 

Judgment.—The plaintiffrespondent's 
father Sheoprasad leased a sir field to the 
defendant-appellant’s father on 16th June, 
1927, The lease was for one year and the 
consideration was Rs. 200, of which Rs. 65 
were paidat the time. The Deputy Commis- 
sioner subsequently remitted part of the 
Jand revenue payable by the plaintiffs for 
the \ ear 1927-28. He also, under the pro- 
visions of s.65 of the Tenancy Act, remit- 
ted a portion of the rents of tenants and 
sub-tenants for that year. 
“In the suit out of which th’s appeal arises 
the plaintiffs claimed the balance of the 
agreed rent. The defendant relied on the 
order of the Deputy Commissioner. The 
lower Courts have held that s. 65 of the 
Tenancy Act does not authorise remission of 
the rent of sub-tenants and the claim was 
decreed. The reasons given by them follow 
closely the reasons which led‘to the same 
decision in Jagannath Ramkishan v. 
Lakshmi Bai (1). 

In appeal it is urged that the order of the 
Deputy Commissioner was in accordance 
with law. The word: “tenant” in the Ten- 
ancy Act includes sub-tenants. Section 3 
of-the Tenancy Act clearly states that sub- 
tenants are a class of tenants. The learned 
District Judge has stated that in many 
sections in which the word.“tenant” is ysed 


= (1) 108 Ind, Oas. 881; A I R 1928 Nag. 149, 
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cannot possibly relate to sub-tenants. I can 
find no section in which the word “tenant” 

is sọ used, except where the word clearly 
refers to a particular tenant who has trans- 
ferred his right or made an application. 

In such a case the use of the word “tenant” 

is quite correct even if the particular tenant 
must belong to a certain class, In many 
sections, such as ss. 64,87 and 95, the words 
“tenant ‘other than a sub- tenant” are used. 

I add that under s. 38 the person from whom 
a sub-tenant holds is termed as landlord 
and it is not disputed that a sub-tenant 
pays rent. 

The learned District Judge is mistaken 
in thinking that s. 38 prevents the applica- 
tion of s. 65. Section 38 begins : 

“Except as otherwise provided for in this Act, a 
sub-tenant shall hold on such terms as may be agita: 
upon. between him and his landlord.” 

‘It is immaterial what terms are contained 
in Ex.’ P-1, the contract of tenancy, if the 
Act provides for variation of these terms, 

The District Judge considers that the 
wording and tenor of sub-s. (1) of s. 65 
lead to an inference that it applies ‘to 
tenants holding from a landlord and ‘pos- 
sibly from a malik makbuza holder, but not 
to tenants of tenants. In the case I am” 
considering the tenant holds from a mal- 

uzar, but s. 38 shows that a tenant always 
olds “from his landlord. 

The respondents’ Counsel’ has relied on 
the reasoning in Jagannath Ramkishan v. 
Lakshmi Bai (1). For the reasons I have 
given, I respectfully dissent from the view - 
there taken. 

I hold, therefore, that the ‘word “tenant” 
in s. 65 refers to the classes of tenants 
mentioned in s. 8. The tenant has already _ 
paid. more than the proportion (4 annas-in~ 
the rupee) which has not been remitted. 
The suit, therefore, fails and is dismisged « 
with costs in all courts. 

NA. A preat a dismissed. 


LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 1644 
kah of 1932. 
April 24, 1933. 
ADDISON, J.. 

COMMITTEE or MANAGEMENT oF 
GURDWARA TEJA Rehan eee) 
`- APPELLANT 

: versus - : 
Mahant DHIAN DAS—DprORBE-HOLDER AND 
SHIROMANI GURDWARA 
PARBANDHAK COMMITTER, 
. . AMRITSAR Proforma RESPONDENT.. - 
Sikh Gurdwaras Act (VIII of 1925), s8. 12.(10), 26 


ËURDWARA TEJA KALAÑ v. DATAN DAS 


—Deeree for compensation in. favour of inaliant— 


Mode of enforcement—A pplication to Collector under. 


s 

Where the Sikh Gurdwara Tribunal has passed 
a decree for compensation under 3,11 of the Gurda- 
waras Act in favour of a imahant the proper course 
for the mahant is toapply to the Collector under 
8. 25 and-not to ask the District Court to execute the, 
decree or order under the provisions of e. 12 (10). 


Miscellaneous First Civil Appeal from an 
order of the District Judge, Gurdaspur, 
dated the 31st August, 1932. 

Mr. Achhru Ram for Mr. Ehagat Singh, 
for the Appellant. 

Mr. Jagan Nath Aggarwal,for the Respond: 
ent. ` 

Judgment.—Mahant Dhian Das obtained 
from the Sikh -Gurdwaras Tribunal a decree 
for compensation under the provisions of 
s. 11 of the Sikh Gurdwaras. Act, 1925. 
He took this decifee to the Court of the 
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District Judge and asked him to execute - 


it in accordance with the provisions of 


s» 12 (10) of the Act which runs as follows :— ` 


“Save as otherwise provided in this Act a decree . 


or order of a tribunal shall be executed or otherwise 
given effect to by the District Court of the district 
in which the Gurdawara in connection’ with which 


the decree or order was passed is situated, or by the . 


District Court to which the tribunal directs that any 
decree or order shall be sent for this purpose, as if 
the decree or order had been a decree or order 
pasted by such court.” 


It was objected that the decree could 
not be executed by the District Judge by 
virtue of s. 25 of the same Act. The 
District Judge repelled this objection 


without giving any reasons and against. . 


his-decision this appeal has been preferred. 


to this court, 


Section 25 runs as follows :— 
“Every sum ordered by a tribunal to he paid out 


of the-income of a Gurdwara by way of compenation. l 


shall be deposited in the treasury of ‘the Tahsil i in 
which the Gurdwara is situated, and” ehall be “paid, 
tothe persons-or persons entitled to it- under such”, 
order.or under the provisions of s. 24 in. such. manner — 
as: may be prescribed, and if it is not so deposited’ 
shall- be recoverable out of the property or Incoma 
of such Gurdwara by the collector as’ if it were am 
arrear of Jand revenue.” 


There is no quesiion that the ‘money: ine 
question was ordered by the tribunal tar 


be paid by. way. of compensation. to the 
mahant. It. follows that, under the prowi- 
sions of s. 25 the money. in question should 


be deposited in the treasury of the tahsil ` 


in which the Gurdwara is situated and that 
if it is not so deposited it should :be 
recovered out of the income. of such. 
Gurdwara by the Collector as if it. were 
an. arrear of. land revenue. 
words of s. 12 (10) are; 

“Save as otherwise provided,in this Act.” 

Section 25 provides for 


Ww 


The opening : 


the EN ; 


} 
` 1938, 
of orders of the tribunal about compenss- 
tion.. Section 12 (10), therefore, does not 
apply. It is for the mahant to apply to 
the collector under s. 25 and not to ask 
the District Court to execute the decree 
or order under the provisions of s. 12 (10). 
I accordingly accept the appeal, setaside . 
the order of the District Judge on the 
ground that the District Judge had no 
jarisdiction to proceed with the execution 
and direct the mahant to apply to “the 
Collector, for action to be taken under s. 
25 of the Act. I make no order as to costs 

-of the proceedings i in the Civil Courts. 
A. Appeal accepted. 


CALCUTTA HIGH COURT. 
Letters Patent ADUSE No. 1 of 1932 


Civil Appeal No. 2681 of 1929. 


July 6, 1932. 
RANKIN, CO. J., anD C. C. Guossg, J. 
RADHAKANTA PAL — APPELLANT 


versus. 
MANOMOHINEE PAL—Rzsponpenr. 


Co-sharers— Widow of one of co-sharers leaving land 
uncultivated--Other co-sharers cultivating land and 
paying portion of usufruct to her~—Title of -widow 
not denied—Suit for damages by widow, _ whether 
lies. 

Where the widow of a co-sharer: had to go.to her 
` father’s house as she could not get on with her 
, deceased husband's family and was unable to culti- 
-vate. the land herself, -and the- other co-sharers.culti- 
vated the land but didnot deny the widow's title 
att paid her a portion of the usufruct of “the 


“Held, ‘that a suit~for damages by the widow would 


“not lie; although she could ‘have relief by a suit for 


- partition 


Mr, Ramdayal, De, for the Appellant. 


Mr. Nagendranath Chaudhuri, for the `, 


“Respondent, 

“Rankin, C, J.—In my opinion, this appeal 
inust be allowed. I am somewhat sorry for 
„the plaintiff; she;does not appear to have 
“been treated very well; but it is necessary 
. that the elementary law ‘with reference to 
- the right of joint tenants under Hindu Law 

‘should be .kept clear and properly applied. 
“The position shortly is this, The plaintiff 
_ is the widow of one son: The defendants 
are her late husband's brothers. The plaintiff's 
name is Manomohinee and her husband's 
“name. is Kalikanta, Kalikanta died in 
. 1830, and as often happens, his widow left 
her husband’s joint family house soon after 
his death, namely, in 1331, and went to live 
in her father’s place. ‘She brought the suit 
on lith. May,-1927, and the case she made 
‘by her plaint was that her husband had 
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a certain share in the family- lands, that 
she was his sole heir and that the princi- 
pal defendants, finding the plaintiff a. 
helpless ‘woman, continued to treat her 
-badly and so the plaintiff came to the house 
of her father in 1331 and had been residing 
there. The plaint goes on to say: 

“Since then, taking advantage of their being on the 
-properties, the principal defendants have been very 
unjustly appropriating to themselves almost all the 
fruits, crops and the like, nominally giving something 
to the plaintiff's father and brothers when they 
“went to possess all the said properties on behalf of 
the plaintiff.” 

It says that if any competent male per- 
son could possess the properties by remain- 
ing on the same the plaintiff could get at 

. least Rs, 160 as profits from the properties 
in. 1332 and 1833. The plaint then ‘goes on 
to use some language about misappropria- 
tion and soon and it says in the end; 

“None of the defendants deny the title or posses- 
sidn of the plaintiff's husband or of the plaintiff; but 
taking advantage of the helpless and miserable condi- 
tion of the plaintiff, they having merely appropriated 
the plaintiff's share of the produce along with their 
own share of the same, the plaintiff -has instituted 
the suit m the present form for compensation only 
in respect of the produce.” 

Now, the meaning of the plaint is that her 
. title as the widow of their brother is not deni- 
ed by her brothers-in-law,that ber brothers-in- 
-law far from denying g that, have given some- 
thing to her in respect of her share ofthe 
“usufruct, that they havé givenhér very little, 
that she had to go to her father’s house be- 
cause she could not get on with her husbands 
family, that she was unable to cultivate 

~herself, that the defendants have- cultivated 
„her part and that the defendants have 
wrongfully, cultivated her part and have 
wrongfully refused to hand over the profits 
to her. In my judgment, the learned Munsif 
took the right view of -this case at the 

‘He says that the plaintiff's 
cause of action according to her own narra- 
tive does not entitle her to damages. He 
says: 

“The plaintiff clearly states in her plaint that the 
defendants never challenged her title or her right to 
exercise passession: in the joint lands. The only 
thing that she says aginst them is that they exercise 

- physical possession in the lands’ as they have evey 
opportunity to do so, while she hereself, being a 
helpless waman living ai a distance from the lands, 
cannot- manage to exercise such possession in the 
lands and take her fair share of the usufruct " 


There is no doubt at all that, if the plaint- 
-iff is not in a position to go and - cultivate 
the lands, the defendants do nothing wrong 
by going there and cultivating the same. 
They dre quite entitled to cultivate the 
whole land as'long as the plaintiff is not 
prepared to cultivate her share. The ques- 
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tion is-is it the right of one co-owner, who 
docs not find it convenient to possess or 
cultivate joint land, to say to the other: 

‘Wither you must nct cultivate my share at all or 


if youdo you must hand over the whole net produce 
to me.” 


In my judgment no such right has ercr 

been laid down as a right of the owner of joint 
property and it seems to me hot the plaint- 
iff makes no case for dathages, because she 
does not show that the defendants have 
done anything wrong. The learned Sub- 
ordinate Judge proceeded, to begin with, 
“to enlarge the finding of the Munsif and 
the allegation in the plaint. The allegation 
in the plaint is that the defendants continu- 
ed to treat the plaintiff badly, that is to 
say, I have no doubt, they nagged her and 
might have done so, as to make her life 
quite intolerable. Jt does not appear that 
they have done anything illegal. The 
Munsif says: 

“Though I see no reason to hold that the plaintiff 
was treated bythe defendants with positive cruelty 
I have no doubt in my mind that she did not get 
such treatment as her condition deserved. I find it 
impossible to believe that a womanin such a position 


would have left the house without substantial grie- 
vance.” i ` i 


That certainly is quite enough to show 
that the lady acted quite reasonably and 
sensibly in leaving this house and going 
to that of her father’s, The Subordinate 
Judge says: . 
— “The Munsif also found that the plaintiff had to 
leave her husband's house owing to the ill-treatment of 
the defendants which might not amount to a positive 


cruelty. This finding too was not challenged before 
me.” i 


It appears to me that the learned Sub- 
ordinate Judge has somewhat exaggerated 
the effect of the Munsif’s finding. In any 
case, if the position was such thatthe lady 
felt her life intolerable and chose to go to 
ber father’s house, that does not, in any 
way, impose a-duty upon the defendants 
to cultivate . her share of the land and hand 
over to her the net profits thereof. It was 
quite clear that they never denied their 
title. She has not shown at all that they 
ever refused to let her come and cultivate 
and does not even say that they ever refused 
to give her any part of the profits, Of 
course, she can sue for partition. It does 
not seem {io me ihat there is any foundation 
_for the case which the plaintiff brought into 
Court. I therefore think that the appeal 
-should be allowed and the decision of the 
learned Munsif restored and the suit dis- 
missed with costs in all the courts. 

©. C Ghose, J.—I agree. 

Nea, UU Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 284 of 1931. 
~ August 14, 1931. 
SULAIMAN, C. J. 
DURGA PRASAD -— APPLICANT 
versus 
EMPEROR — Opposite Parry. 

Criminal Procedure Code (V of 1898), ss. 195 (b), 
476—Applicability, when offence commiited in 
relation to proceeding in Court—Penal Code 
(Act XLV of 1860), s. 191—False evidence—Intention. 

Section 476, Criminal Procedure Code, and s. 195 
(b) apply not only when the offence is committed 
in a court of law but also when it is committed in 
relation to a proceeding in such court. 

So far as the language of s. 19), Penal Code, 
goes, it is not strictly necessary that the statement 
should be material to the inquiry, so Jong asit 
was made by a person who was kound by oath to 
state the truth. | 

The plaintiff in a civil suit before the Munsit 
applied for an adjournment onthe ground that his 
father was ill and not present in court and that his 
evidence was indispensable. It appeared that in 
fact the plaintiff's father was present outside the 
court room and that heran away when he was 
called in The plaintiff on examination on oath 
said that his father wasill and had not come to 
court. The application for adjournment was die- 
missed and proceedings were started against him 
under as. 416 and 195, Criminal Procedure Code: 

Held, that the accused made the false statemem: 
deliberately, knowingly and advisedly, and that 
the Munsif could, as a public servant, file a com- 
plaint tothe Magistrate against the accused for an 
cflence which had been committed within. his 
knowledge. h S i i 

Mr. Kanhaiya Lal Misra, for the Appli- 
cant. 

The Assistant Government Advocate, for 


the Crown. 


Order.—This is an application in revision 
from a convicition under s. 198, Penal Code. 
The accused and his father were plaintiffs in 
a civil suit pending in the court of the 
Munsif, and on 24th March, 1930, which was 
the date fixed for its hearing, an application 
was filed on their behalf for an adjournment 
of the caseon the ground that the accused's 
father Gobri Ram was ill and not presentin 
court, and this evidence was indispensable. 
The learned Munsif was informed by the 
defendants that Gobri Ram wa’ actually 
present outside the court-rocm, and that if 
an orderly were sent out he could be brought 
in. On this information the learned Munsif 
sent his orderly to callin Gobri Ram. The 
orderly met Gobri Ram and was bringing 
him to the court-room. When they reached 
the court-verandah the accused, Durga 
Piasad, went out and made GobriRam run 
away. The reader of the court and 
the defendant’s Vakil, as well as the 
orderly, sawthis and, informed the court 
that Gobri Ram had been made torun away 


1933 
by the present accused. Dares Prasad was 
examined by the court on oath- on the fact 
whether Gobri Ram, his father, was ill and 
had not come tocourt. There is some con- 
troversy as to’ the exact stage at which 
Durga Prasad’s statement ‘was recorded, bat 
there isno doubt that he made the statement 
of oath that his father Gobri Ram was serious- 
ly ill that day and had not come to court, 
and that he was not with orderly of the 
court. The courtdismissed the application 
for adjournment. It was after this that the 
court was informed by the defendant’s Vakil 
that he had information that Gobri Ram 
was actually hiding in the petrol shop near 
the court. The learned Munsif went to the 
place himself and found Gobri Ram in the 
shop. ‘These facts are undisputed. It cannot 
possibly be suggested that Durga Prasad did 


not make a deliberately false statement. be-. 
fore the Munsif, and in spite of the fact that 
Gobri Ram had. been seen by people, he 


persisted in his false statement that he had 
notcome to court at all. The learned 
Munsif on this started proceedings under 


s. 476 and s. 195, Criminal - Procedure Code, 


and filed a complaint against - the accused 
under several sections of the Indian Penal 
Code, including s. 193. 

An appeal , from the order was filed, 
on the ground that the statement had not 


been recorded in the course of a judicial 


proceeding, and therefore s. 476 was not ap- 
plicable. "The appeal was dismissed, and 
no further attempt was made to bring the 
matter up in revision to the High Court, 
and get the order set aside, The accused 
was prosecuted and has been convicted, and 
his conviction under s: 193 has been affirmed 
by the Sessions Judge. The learned Advocate 
for the applicant urges - that the statement 
was nottakendownin or in relation to any 
judicial proceeding, and therefore neither 
s. 416 nor 8. 195 applies. He further contends 
that the statement was not material to the 
inquiry, because . it ‘was made after the 
application for : adjournment . had been 
dismissed: The order sheet does not show 
‘exactly at what stage this statement was 


~, yécorded. Jt was certainly recorded before 


the Munsif went to the petrolshop, butit is 
not at all clear that it was recorded after 
the application for adjournment had been 
dismissed. . The learned Sessions Judge has 


come tothe- conclusion that Durga Prasad, 


was examined in connection .with the 
adjournment of the case’ which, was sought 
vy the plaintiffs on “the ” ground that Go- 
-bri Ram had notcome to Court, being un- 
well, and that his evidence was essential, | 
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The accused did not lead any evidence to 
show that the statement was recorded after 
the application for adjournment had been 
dismissed. 

Section 476, Criminal Procedure Oode,. 
would apply when the offence is commit-. 
only in a proceeding in a Court 
of law, but also in relation to a proceeding 
in such Court. The same remarks ap- 
ply tos.195 (b). The learned Munsif had 
to consider whether an adjournment 
should be allowed. If he took down the 
statement before dismissing the application 
for adjournment, there can be no question 
that it was taken down inthe course of the 
judicial proceeding relating to such an 
adjournment. Bven if hetook down the 
statement after dismissing the application 
summarily on information received, it 
was open tohimto reconsider his order 
ifhe was satisfied. that Gobri Ram had 


in reality not come to Court. The suit 
was fixed for, hearing on that date,. and 
there was nothing to prevent him from 


postponing it if onthe evidence of Durga: 
Prasad, he was satisfied that Gobri Ram 
was really: ill. I am therefore unable ta 
hold that the statement, of Durga Prasad 
was pot recorded “in relation to” the pro- 
ceeding relating to the adjournment.of 
a pending suit. He was a party to the 
suit which had tobe dismissed for: want 
of prosecution or default if- no one 
appeared to prosecute it. -It was asa 
matter of fact dismissed for dèfault. 
Durga Prasad’s ‘statément on ‘the qùès- 
tion whether one of the plaintifis was ill 
and lying at homs, Wwas' material to: 
the question under cunsiderätion before the 
Munsif. 

But even assuming that this danane 
is open to doubt, it is clear that the 
Munsif could, as‘ a public servant, file 
acomplaintto the Magistrate against the 
accused foran offence which had been 
committed within his knowledge. Ifthe 
offence hasnot beencommittedin or in 
relation to any judicial proceeding there 
wasno barto such a complaint under 
5. 19 ors 476. The accused has been 
convicted of ‘an offence under s. 193, and 
so .far asthe trying Magistrate. is con- . 
cerned,the question whether there could 
or could not have been a proper order 
under s.476 would not arise so long as -he 
had jurisdiction to try him. It is contend- 
ed om ‘behalf .of the accused -that the 
statement made by him was not ‘material 
to the inquiry, and therefore s. 193 cannot 

<0 ZAL J 836; 3 Or. L J 45. 
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apply. Sofaras the language: of s. 191, 
Penal Code, goes, itis not strictly neces- 
sary that.the statement should be material 
tothe inquiry, so long as it wes - made by 
a person who was bound by oath to state 
the truth. It isnoteworthy that in other 
gections like ss. 197 to 200, where the act is 
committed out of Court, the materiality is 
made essential by the Legislature, but 
not so ins. 191. Reliance has been placed 
on the case of Sheodahin Singh v. Bandhan 
Singh (1). Butin that case all that the 
learned Judge meant to lay. down was that 
the probability of a witness making a 
false statement with reference to an imma- 
terial fact unintentionally was far more 
than in the case of a material fact. If in 
the course of a long crogs-examination a 
wrong statementis made, it may not be 
considered proper to convict him of perjury. 
As pointed out in the case of Emperor v. 
Babu Ram (D, ~in which two pervious 
Calcutta tases were quoted with approval: 
“the wordsin s. 191 are very general and do not 
contain any limitation that the statement made shall 
have any bearing upon “the matterin issue, lt is 
sufficient to bring a case within that section if the 
false evidence is Intentionally given, that is’ to say; 
if the person making the statement makes it ad- 
visedly, knowing. it to be false, and with the intention 
of deceiving the Court and of leading it to be suppos- 
ed that that which be states js true.” 


“In the present case there cannot be the 
least doubt that Durga Prasad made the’ 
false statement delibeiately, knowingly and 
advisedly. There is not the least possibility 
of his attention not having been directed to 
the matter’ and his having made a mis- 


statement inadvertently. I therefore 
think that the offence under s. 193 
read with s,-191 was fully esta- 


plished. After all, this is a ctiminal 
revision and when the fecis are clear Jam 
not bound’ to interfere. The application 
is dismissed: 


NA Application dismissed. 
- (2) 26 A £08; LAL J 246; AW N 1903, 115; 1 Cr. 
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CALCUTTA HIGH COURT. 
Original Civil Suit No. 1125 of 1930. 
June 10, 1932. 


: F Roy, J. 
| SURENDRANATH GHOSH— PLAINTIFF 
versus. 
HARIDAS BISWAS AND orHERs— 


A E DEFENDANTS. 

Transfer of Property Act (IV of 1882), s.-78— 
Mortgagee availing himself of time given to him by 
law for registering mortgage—Whether constitutes 
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‘gross neglect'—Mortgage—Priority— Registration Act 
(AVI of 1908), s. 28. 

Whena mortgage is registered within the period 
of four months allowed by s. 23, Registration Act, it 
ia registered withina reasonable time and wherea 
prior mortgagee has -done nothing towards inducing 
a subsequent mortgagee to advance money, but has 
simply availed himself of the time given to him by 
tLe law for registering his mortgage, he cannot be 
suid to be guilty of “gross neglect’ within the mean- 
ing of s. 7X; Transfer of Property Act. [p.197, col 2] 

Where a mortgage is prior indate and has been 
validly registered within the time allowed by the law- 
it cannot be postponed toa subsequent mortgage 
merely because the prior mortgagee had omitted to 
get his mortgage registered until after the execution 
of a subsequent mortgage. [p. 198, col. 1.] 

Messis. B. C. Ghose and J. K. Ghose, 
for the Plaintiff, 

Messrs. P. C. Ghose, P. N. Sen, B. C. 
Datta and S. N. Bose, for the Defendants. 


Judgment.—This is a suil to realize- 
mortgage securities. There are altogether 
five mortgages and two further charges 
involved in the suit. The mortgagor was 
one Haridas Biswas, who was originally 
defendant No, 1, He died on 5th January, 
1932. On his death his infant sons were 
brought on the record and are now the 
first three defendants. The mortgage in 
favour of the plaintiff is dated 20th March, 
1927. All the other mortgages and further 
charges are subsequent in date to the 
mortgage of the plaintiff. Defendants. 
Nos, 4 to 8 are the subsequent mortgagees. 
The mortgages have all been duly proved 
and in the normal course a mortgage decree 
in the usual form would follow. 

A question of priority has however been 
raised by the defendant Durgacharan Mitra. 
This has led to some further evidence being 
given and considerable argument being 
advanced, in the course of which various 
cases have been cited. The mortgage in 
favour of the defendant Durgacharan ‘Mitra 
was executed on 7th June 1927, and 
registeréd on the following day. There 
was a further charge in favour of the 
defendant Durgacharan Mitra on 6th 
August, 1927, which was registered on 8th 
August, 1927, The defendant Durgacharan 
Mitra has claimed that, though his mort- 
gage and furiher charge are subsequent ta 
the plaintfi's mortgage and the mortgage 
in favour of the defendant Kunjalal Datta, 
which was executed on 2lst May, 1927, 
Durgacharan Mitra should have priority 
over the mortgages of the plaintiff and 
the defendant Kunjalal Datta. The way 
this claim has been formulated is to be 
found in paras, 3 and 4 of Durgacharan 
Mitra’s written statement, “Though there 


was a suggestion of fraud made in para, 3 
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of the written statement, learned Counsel 
appearing on behalf of the defendant 
Durgacharan Mitra stated that he did not 
rely on any case of fraud. In para, 3 it 
has been alleged that, through the “gross 
neglect” of the plaintiff and the defendant 
Kunjalal Datta in not getting their 
respective mortgages registered until after 
the mortgage and further charge in favour 
of the defendant, Durgacharan Mitra, he 
was prevented from having any notice or 
knowledge of the prior mortgages and was 
induced bona fide to advance money to the 
mortgagor Haridas Biswas on the security 
of the mortgage and further charge. In 
para, 4, the claim has been put forward 
that the plaintiff and the defendant Kunjalal 
Datta are estopped from claiming priority 
in respect of their mortgages. In support 
of his case, the defendant Durgacharen 
Mitra has retied on the evidence of his 
solicitor, Babu Rajkumar Basu. The 
defendant Kunjalal Datta gave evidence on 
his own behalf. The pleintiff has not called 
any evidence. : 

Now, it is clear that the case of “gross 
neglect” made by the defendant Durga- 
charen Mitra is based simply on the 
fact that the mortgages in favour of the 
plaintiff and the defendant Kunjalal Datta 
had not been registered prior to the morb- 
- gage and further charge in his favour. 
The mortgage in favour of the plaintiff 
was presented for registration on 22nd June, 
1927, and was registered on 12th August, 
1927. The mortgage in favour of the 
defendant Kunjalal Datta was presented 
for registration on 21st September, 1927, 
and was registered on 20th January, 1928. 
The delay in registration in both cases was 
undoubtedly due, to a great extent, to the 
default of the mortgagor, who in both cases 
had to be compelled to register the 
documents. Mr. P. ©. Ghosh on behalf of 
the defendant Durgacharan Mitra has 
argued that there was a duty on the part 
of the prjor mortgagees to register their 
mortgages within a reasonable time and 
he submitted that, by neglecting to register 
their mortgages prior’ to the date of his 
client’s mortgage and further charge, they 
had -held out that the properties were free 
from encumbrances, and so induced his 
client to advance the money. He contended 
that, on general equitable principles and 
under s. 78, Transfer of Property Act, his 
client was entitled to priority. The sole 
question therefore for determination by me, 
es has been admitted by Mr. P. ©, Ghosh, 
is whether the plaintiff and the defendant 
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Kunjalal Datta; by not having their mort- 
gages registered prior to the date of the mort- 
gage and further charge of +r P. C, 
Ghosh's client, could be said to -have 
been guilty of such “gross neglect” as 
would entitle the defendant Durgacharan 
Mitra to claim that his mortgage should 
have priority over theirs. . i 

In the course of his argument, I asked 
Mr. P. C. Ghosh if he could tell me as to 
what would be reasonable time within which 
a mortgage should be registered or pre- 
sented for registration. Mr. P. O. Ghosh 
said that the answer to the question would 
depend on the facts of each particular case, 
and he suggested that, in the circumstances 
of this case, the prior mortgagees should 
have presented their mortgages for re- 
gistration within a week from the date 
of execution. I am not prepared to accept 
that suggestion Moreover, I cannot see 
how the presenting of the mortgages for 
registration could have improved the posi- 
tion so far as Mr. P. G. Ghosh's client was 
concerned. If a mortgagor:has to be 
compelled to register the mortgages, as 
happened in the case of the mortgages in 
favour of the plaintiff and Kunjalal Datta, 
considerable time might elapse between 
the date of the presentation and the date 
of the actual registration of the deeds; 
and until the actual registration the sub- 
sequent mortgagee would not have known 
of the prior mortgages. On the facts of 
this case I am unable to hold that there 
has been any such “gross neglect” on the 
part of the plaintiff and the defendant 
Kunjalal Datta as would entitle the defend- 
ant Durgacharan Mitra to claim priority 
over them. For the meaning of “gross 
neglect” within s. 78, Transfer of Property 
Act, I adopt the observations of Page, J., 
inthe case of Lloyds Bank, Ltd. v. P. E. 
Guzdar & Co. (1). Each case however musi 
turn upon its own facts. 

Here the only suggestion of 
neglect” is that there was unreasonable 
delay in registration. In my judgment, 
there has been nounreasonable delay. The 
mortgage in favour of Durgacharan Mitra 
was executed about 16 days after the mort- 
gage in favour of the defendant Kunjalal 
Datta and a little over two and half 
months after the mortgage in favour of 
the plaintiff. The defendant Kunjalal 
Datta has given an explanation as to why 
his mortgage could not be registered earlier 
and, though the plaintiff gave no evidence, 
on the materials before me, I do not think 


(1) 121 Ind. Cas 625; AIR 1930 Oal, 22; 58 O 86s; 
Ind, Ral. (1950) Cal, 129, 
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‘I would be wrong in holding that whatever 
„delay there has been in the presenting of 
the mortgages for registration and in their 
“actual, registration was due largely to the 
default of the mortgagor. Iam not pre- 
pared to hold that the mere fact that the 
, prior mortgagees in this case had not 
registered their mortgages prior to the 
date of the mortgage and further charge 
_in favour of the defendant Durgacharan 
“Mitra, is sufficient- by” itself to postpone 
their mortgages. ‘In my view, when a 
. mortgage is registered within the period of 
.;four months allowed by s. 23, Registration 
Act, it is prima facie registered within a 
‘reasonable time. Where a prior mort- 
gagee has done nothing towardsinducing a 
_Subsequent mortgagee to advance money, 
“but has simply availed himself of the time 
‘given to him by the law for registering 
- his mortgage, he cannot be said to be 
“guilty, of “gross neglect” within the mean- 
ing of s. 78, Transfer of Property Act, 


_ ‘Section 47, Registration Act, lays down- 


that a registered document shall operate 
- ‘from the time from, which it would have 
-- commenced to operate if no registration 
_ ‘thereof had been required or made, and 
‘not from the time of its registration and, 
.:in-my view, where a mortgage is prior in 
date and has been validly- registered 
. within the time allowed by. the law, it 
cannot be postponed to‘ a subsequent mort- 
gage merely because the prior mortgagee 
‘had omitted to get his mortgage registered 
until after the execution of a subsequent 
‘mortgage. 

“There is no specia, hardship on the subsequent 
,encumbrancer, because, as in this country, docu- 
ments do not take effect from the date.of registra- 
tion, every person who acquires property takes it 
subject to the riek that there may be a prior title 

' „created within the preceding four months or in 
_some instances even eight months. Sections 23 and 
24, Registration Act: see Jadunandan Prasad 
Singh v. Kallao Singh 13 Ind. Cas. 653 (2)", 

In. my judgment the defendant Durga- 
charan Mitra. has failed to make out his 
case and cannot therefore claim any pri- 
ority. There will be the usual mortgage 
decree. The costs will be as usualin a 
‘mortgage suit like the present one, except 

“that the defendant Durgacharan Mitra 
‘must pay the costs of the second day’s 
Fearing of the suit io the plaintiff and the 
defendant Kunjilal Datta. The guardian- 
ad litem’s costs will be paid in the first 
instance by the plaintiff and will be added 
“to the plaintiff's claim. 
NA. 


Sutt decreed. 
(2) 13 Ind. Oas 653. i 
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CALCUTTA HIGH COURT. 
Criminal Appeal No. 674 of 1932. 
December 20, 1932. 

MITTER, J.” | 
S. R. VARMA-— ACCUSED— APPELLANT 
versus 
EMPEROR—Obpposirs Party. 
Calcutta Municipal Act (III of 1923), ss. 176, 891 
--Power of Corporation to refuse license—Interest of 
public order and morality—Discretion of Corporation, 
exercise of—Power to refuse license—Whether can 
be questioned by way of defence in Criminal Court 
—Interpretation of Statutes-—Sye-laws or regulations 


-framed under a Statute. 


Under the implications of s. 39l of the Oalcutte 
Municipal Act it is open to the Corporation to 
refuse & license if in their discretion they think it 
necessary to do so, but this discretion must be 
exercised in a judicial spirit and in a reasonabls 
manner, Municipal Corporation, Toronio v. Virgo 
(3), distinguished, London County Council v. Ber- 
moudsey Bioscope Co. (4) and Reg. v. London County 

The question as to whether the refusal.to issue a 
license was in excess of the authority of the Cor- 
poration, may be raised by way of defence in a 
Oriminal Court though it may be more appropriate 
to do so by acivil declaratory action or bya writ 
of mandamvs, [p. 201, col 1} - 

Section 175 of the Act deals with a very differ- 
ent class of license from that contemplated by s. 291, 
The object of the two sections and the nature of the. 
licenses required by them are different. Section 
175 occurs in Chap. XIL which deals with tax an 
professions whereas s. 391 occurs in Chap. XXVI 


- dealing with regulation and inspection of places: of 


public resort Bepin Behari Ghose v. Corporatian 
of Calcutta (1) and S. N. Banerjee v. W. Lewis & 
[p 199, col. 2.] : 
Where there is a competent authority to which am 
Act of Parliament entrusts the power of making 
regulations, itis for the authority to decide what 
any regulations 
which they may decide to make should be support- 
ed unless they are manifestly unreasonable or 
unfair. «London County Council v. Bermondsey 
Bioscope Co. (4), referred io. [p. 200, col. 1.) 


Messrs. D. N. Bhattacharyya and Parimal 
Mukherji, for the Appellant. 

Messrs. N.K.Basu and Pasupati Ghose, 
for the Crown. f 


Judgment.—The question raised by. this 
appeal is one of considerable: importance 
and relates to the power of the Corpar- 


‘ation of Calcutta torefuse a license’ to keep 


open a Carnival whenin the public interest 
it thinksit necessary to do so. The case 
for the prosecution is that the appellant 
S. R. Varma was the proprietor of a Carm- 
val in respect of which license had been 
obtained from the Corporation and that 
that license remained in force up to lst 
March, 1932; that there had been complaints 
against the holding of Carnivals of late 
both in the newspapers as well as by some 
public bodies like the Marwari Trades 
Association of Galcutta and the appellant 
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was informed that nofurther license would 
be granted after the expiry of the period; 
that the appellant thereafter changed the 
site and name of the show and obtained a 
Police license for the show under the name 
of Holywood Park Carnival on plots Nos. 
21 to 29 ofthe Calcutta Improvement Trust 
Scheme and intimated to the Corporation 
that he was going to open the projected 
Carnival from Ist April; and was prepared 
to pay the taxes, that the Carnival was 
‘opened from Ist April; but no license from 
the Municipality having been obtained 
the appellant had offended against the 
provision of s. 39], Calcutta Municipal Act. 
The Corporation of Calcutta started the 
prosecution under s. 391, Calcutta Munici- 
pal Act, 

It is admitted by the accused that the 
Carnival was started without obtaining the 
license and in such circumstances one 
would have thought that the provisions of 
s., 891 had been contravened; but it is 
contended by the defence that the Corpor- 
ation cannot refuse a license altogether 
although it can impose conditions for the 
taking out of the license. The Magistrate 
thought that it was not necessary to go 
into the question whether the Corpor- 
ation had the right of refusing license 
ltogether and that it was sufficient for the 
purpose of the conviction in this case 
that the Carnival had been started and 
continued without a license. Inthis view 
the Municipal Magistrate convicted the 
appellant under s. 391, Calcutta Municipal 
Act, and has sentenced him to pay a fine 
of Rs, 500. The convictionand sentence 
have been challenged on appeal on several 
grounds. (1) the Corporation had no power 
under the Statute to refuse a license 
altogether and, refusing to grant license 
“the Corporation ceased to function” and 
the conviction under s. 391 cannot be main- 
tained; (2) the Act contemplates two licenses, 
one license for the place and another for 
the calling; and so far as the license for 
calling“ is concerned license could be taken 
after Ist July ass. 391 must be read with 
s.175 and the prosecution was bad as it 
wasstarted before Ist July; (3) that the 
sentence is too severe. 

It will be easy to dispose of the second 
ground first. Mr. N. K. Basu who ap- 
pears for the Corporation of Calcutta 
replies to the argument founded on this 
ground by pointing out thet s. 175 or 
Sch. VI, has got nothing to do with s. 391. 
He argues that the breach under s.175 
is punishable under s. 492 whereas the 
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breach under s. 391 is punishable under 
He points out that s. 175 
scurs in Chap. XII, which concerns 
“tax on profession,’ whereas s. 391 oc- 
curs in Chap. XXVI which deals with 
“regulation and inspection of places 
of public resort." Mr. Basu further 
cites two cases in support of this view 
Bepin Behari Ghose v. Corporation of Cal- 
cutta (1) and S. N. Banerjee v. W. Lewis 
& Co. (2). Both these cases which were 
under the old Calcutta Municipal Act (IIT 
of 1899 B. O.) support the argument of 
Mr. Basu and Iam of opinion that s. 175 
deals with a very different class of license 
from that contemplated by s 891. The 
object of the twosections and the nature of 
the licenses required by them are different. 
Section 175 occurs in Chap. XII which 
deals with takon profession whereas s. 391 
occurs in Chap. XXVI, dealing with regula- 
tion and inspection of places of public resort. 


-These observations are sufficient to dispose 


of ground 2taken. Ground] taken seems 
to beone of some difficulty. Section 391 of 
the Act of 1923 runs as follows: 

“No person shall, without or otherwise than in 
conformity with the terms of a license granted 
by the Corporation in this behalf, keep open any 
theatre, circus or other similar place of public resort 
recreation or amusement; provided that this section 
snail not apply to private performances in any suol 

ace, 

i It is argued that when a Municipal 
authority is given the power under the law 
to regulate the opening of certain places 
of amusement, that implies the continued 
existence of that whichis to be regulated 
and governed and on this authority it is 
argued that the Corporation has got no 
power to withhold a license. It is said it 
can impose conditions but it cannot refuse 
altogether the granting of licenses. In 
support of this contention reliance has been 
placed on a decision of their Lordships of 
the Judicial Committee in the case of 
Municipal Corporation, Toronto v. Virgo 
(3). Inthat case the question arose as to 
whether a statutory power conferred upon 
a Municipal Council to make bye-laws for 
regulating and governing a trade does or 
does not in the absence of an express power 
of prohibition authorize the making it un- 


‘lawful to carry on.a lawful trade in a 


lawful manner. It was. held that it did 
not so authorize the Municipal Council, 


(1) 34.0913; 11O W N 885; 6 OL J 183; 6Cr. L 
J 148 
(2; 58 Ind. Oas, 924; AIR 1920 Cal. 535; 21 Or. L 


J 814; 47 O 09. 
(3) (1898) A O 8365 L JP 04;-73LT 
449. 
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In that case a Municipal bye-law was passed 
prohibiting hawkers from ‘plying their 
‘tradein an important part of the Munici- 
pality. And Lord Davey said that 
through all the cases a general principle 
‘may be-traced that Municipal power. of 
regulation or of making bye-laws for good 
government without express words of 
prohibition does not authorize the ‘making 
it unlawful to carry on a lawful trade 
in a lawful manner, , . 
In that case before their Lordships what 
was being dealt with was a bye-law power 
to make whichis given by the Statute -and 
not the Statute itself asin the present case, 
‘and it was held that the bye-law was really 
ultra vires of the Statute in the absence. of 
express prohibition. But there is also a 
‘well recognized principle that where there is 
competent authority to which an Act of 
-Parliament entrusts the power of making 
regulations it is for the authority to de- 
‘cide what regulations are necessary; 
and regulations which they may decide 
to make should be supported unless they 
are manifestly unreasonable or unfair: see 
the observations of Lord Alverstone, G. J., 
in London County Council v. Bermondsey 
Bioscope Co. (4). Itis familiar knowledge 
that public performances bave a strong 
influence on public mind and public opinion 
-and for that reason the Corporation have 
been given the discretion to grant or refuse 
‘licenses regarding theatre. circus or other 
similar places of public resort, recreation or 
amusement. The terms-of s. 391 would 
impliedly suggest such a discretion. As has 
been pointed out by Buckley, L. J.,in Reg, 
‘v, London County Gowneil (5). which was 
the case of cinematograph license: 
“the only question we have to determine is whe- 
‘ther the body with whom exclusively the determina- 


.tion of that matter lies has acted fairly and according 
to law”. 


In the case in which these observations 
were made license was refused ‘to the 
cinematograph company whose shareholders 
‘were ina large proportion alien enemies and 
it was held that the London County Council 
could refuse license in the exercise of their 
discretion. 

Further in the case of Toronto Corpora- 
tion there was no question of appre- 
-hended nuisance for, as Lord Davey poin- 
ted out: : 


(4) (1911) 80L JK B141; (911) 1 KB 45; 103 
LT 760; 7553 P539 L G R227 TL R 
141 ; 


(5) (1915) 2 K B466: 84 LJ KB 1787: 113 L 
716 “19 J P4l7; 13 LGRBAN 31 TL R329; 595 
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“there was no evidence and itis scarcely conceiv- 
able that the trade could not be carried out without 
occasioning a nuisance.” 

such nuisance could be apprehended 
the licensing authority would have been 
within their rights to refuse license. Section 
391 says that certain places of amusement 
cannot be kept open without or otherwise 
than in conformity with a license granted 
by the Corporation of Calcutta. Can it 
be said that where a question of publie 
order is involved or where a question is- in- 
volved that betting and gambling,which are 
illegal; might goon in this Carnival 
the Corporation has no power to refuse 


‘a license. In the present case there was the 


representation by a public body as to the 
harmful effectof these Carnivalsand there 
is evidence of the Theatre Inspector ihat 
betting-and gambling were going on in the 
Great Eastern Carnival of which the appel- 
lant was the proprietor. It was open to the 
Corporation to anticipate, having regard to 


“the way this Carnival was being carried on 
.that the applicant would not be a fit and 


proper person to hold the license for another 
Carnival. I amof opinion it was within the 
competence of the Corporation to refuse a 


license where in the interest of public order 


and morality it. was necessary to do so. 


This act on the part of the Corporation 


does not in my opinion infringe on the 
liberty of the subject to carry on lawful 
trade in a lawful manner. The element 


_of public order comes in and I should think 


that s. 391 impliedly gives the Corporation 
power to refuse licenses if in the interest of 
public order it thinks it should do so, 
The representation by the public bodies and. 


.in the newspapers led to a resolution to be 


passed by the E. G. P. Comn»'ttee to the 
effect that-no licenses should issue for Cazni- 
vals. except with the permission of the — 
District Committee. .This seems to be a 


‘salutary resolution, and if in pursuance of 


the resolution the Corporation refused to 
grant licenses, it was quite within its power 
to do so. It cannot be said that the discre- 
tion was exercised arbitrarily or in an un- 
reasonable manner, j 


_A point had been raised by Mr. Basu 
on the second day of hearing of the case 
that authorities show that one cannot raise 
the contention that the refusal to issue 
license is in excess of the authority of the 
Corporation in a Criminal Court, but must 
be determined heforea Civil Court where- 
from the accused must obtain a declara- 
tion that the action of the Corporation is ultra 
vires. -Iam of opinion that it may be raised 
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by way ofdefence in the trial before the 


Magistrate although it may be more gppro- 


priatetodoso by a civil declaratory action 
or by a writ of mandamus. My conclusions 
. may be summarized as follows. Under the 
implications of s. 391 ofthe Act it is open 
to the Ccrporation to refuse a license if in 
their discretion they think it necessary to do 
so, but this discretion must be exercised in 


_a judicial spirit and ina reasonable manner. - 


In the present case it cannot be said’ that 
thediscretion has nct been exercised in an 
impartial and judicial spirit seeing that on 
the presentation of a public body the ques- 
tion was debated before the E. G. P. Com- 
mittee and the said Committee came to the 
conclusion that license of Carnivals should 
ordinarily be refused and may be gran- 
ted with the permission of the District 
Committee and seeing further that there 
is evidence in that case that the previous 
Carnivals of which’ the appellant is the 
proprietor allowed gambling and betting 
to go on. The coriviction must therefore be 
maintained. : 

With regard. to the ground of severity 
of sentence, after considering all the cir- 
cumstances and giving due weight to the 
argument of Mr. Basuthat the accused was 

` lable in addition to a daily fine, Tam of 
opinion that the ends of justicé would be met 
by reducing the fine to Rs. 250 only (Rupees 
two hunijred and fifty). The appeal is to 
thisextent allowed. The conviction is at 
‘firmed, but the sentence is reduced. The 
portion of the fine remitted must be re- 
funded to appellant. 
N; A. Sentence reduced. 
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URT. 
Second Civil Appeal No. 499 of 1930, 
“July 20, 1932. 
GRILLE, A. J. O. 
ZABARSINGH AND aNnoTHER—PLAINTIFFS 
` —ÅPPELLANTS h 


VETSUS 
BHAGWANSINGH—Derenpant— 
RESPONDEN1. i 

C. P. Land Revenue Act (If of 1917), s. 208:2) 
and (8)—Tenant deserting village—Malguzar's right 
to house— Provision in. wajib-ul-arz, effect of —S. 202 
(2), scope of. : 

A wajib-ul-arz provided that the malguzar was, 
unless there was an agreement to the contrary, en- 
titled to the ownership ofvacant houses after they 
had been abandoned for two years. After the origi- 
nal owner had abandoned the village and the 
malguzar had obtained possession of his house the 
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plaintiffs claimed the house by purchase in pur- 
suance of a mortgage: 5 

Held, that s. 203 (3) of the O. P. Land Revenue 
Act was inapplicable to such a case and the mal- 
guzar was entitled tothe house. 

Section 203 sub-s. (2) is not limited in ‘ its appli- 
cability to cases where the right is forfeited on 
certain contingencies arising but can also include 
forfeiture of existing rights. Ranibahu v. Rao 
Narayanrao {1), followed. h A 

Appeal against a decree in Civil Appeal 
No. 43 of 1930, in the Court of the District 
Judge, Nimar, dated the 10th April, 
1930, arising out of judgment in Civil Suit 


"No. 163 of 1929, in the Court of the Addi- 


tional Sub-Judge, Second Class, Khandwa, 
dated the 14th December, 1979. 

Mr. N. D. Khandekar, for the Appel- 
Janis, ~ A 
Mr. S. B. Gokhale, for the Respondents. 
dJudgment.—-This second appeal arises 
out of a suit by the plaintiffs against the’ 
malguzar for possession of a house-site and 
the house - situated thereon in a village. 
They claim as transferees of the original 
owner, to whom they are related by purchase 
in the year 1927 consequent on a mortgage 
executed in their favour of the same pro- 
perty in 1921. The claim is 1esisted-on the 
ground that Ghisaji, the original owner, 
had abandoned the village and had left the 
house deserted and that by the terms of the 


-wajib-ul-are the malguzar was, unless thera 


was an agreement tothe contrary, entitled 
to the ownership of vacant houses after 
they. had been abandoned for two years 
and he claimed tə be in possession accord- 
ingly. 

The only point which arises in second 
appeal is whether this clause in the wajib-ul- 
arz is overriden by s. 203 (3) of the, Land 
Revenue Act of 1917 wherein itis provided 
that, although a person who holds a site is 
incompetent to transfer it except to his next 
heir orto a person entitled to a site and not 
already in possession of one, the materials 
of any such house. are transferable. The 
point is one which really does not arise at 
all since there is no conflict. It has been 
found as a fact that Ghisaji abandoned the 
village more than 10 years ago and that 
hehas no cultivation therein and has not 
resided therein. Sutb-section (8) of s. 203 


- of the Land. Revenue Act is, therefore, in- ' 


applicable to Ghisaji. Any rights which he 
he had under sub-s. (1) have been vacated 
under sub-s, (2) and it is laid down by 
Macnair, A. J. C., in Ranibahu v. Rao 
Narayanrao (1),that sub-s. (2) is not limited 
in its applicability to cases where the right 


(1) 109 Ind. Cas. 177; 23 NL R150, Al 1928 
Nag. 69. i 
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is forfeited on certain. contingencies arising, 
but can also include forfeiture of existing 
rights. When the sale took place Ghisaji 
no longer had a right to asite in the village; 
he was a mere licensee and liable to eject- 
ment at any time. He sold what he did 
not’ possess and sub-s.- (3) and its proviso 
are not applicable. The materials of the 
house would have been transferable in the 
case of a transfer made by Ghisaji while 
. he held the site, but the proviso is limited 

‘to the-sub-section to which it is attached and 
“cannot be extended to operate as a general 
provision of law. Under the terms of the 
wajib-ul-arz the malguzar is entitled to 
derelict houses after two ‘years. Houses 
“would not become derelict unless, they had 
been abandoned, and on a forfeiture of the 
right to asite inthe village. The result is 
that the malguzar was entitled to the house 
under the terms of the wajib-ul-arz. There 
is no need to disctiss the other points raised 
by the learned Advocate for the respondent 
regarding the applicability of s. 203 (8) and 
Art. 49 of the Limitation Act. 

The appeal fails and is dismissed with 
costs. = 
A. Appzal dismissed. 


4 
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MADRAS HIGH COURT. 
Civil Appeal No. 276 of 1930. 
November 22, 1932, 

MADHAVAN NAIR AND JAOKSON, Jd. 
VELUGUBANTLA PAPAMMA— 
PLAINTIFF—APPELLANT 
VETSUS 

RAVULA RAMASWAMI AND ANOTHER— 

DEFENDANTS— RESPONDENTS. - 

Civil Procedure Code (Act V of 1908), 3. 17,0. I, 
r. 8—Scope of O. I, r. 8—Suit combining distinct 
causes of action against different defendants—Mis- 
joinder, if arises—Immovable property in jurisdiction 
‘of two different courts—Suit, where to be institut- 


ed, : 

‘Under O. I, r. 3, Civil Procedure Oode, a plaintiff 

can in the same suit combine distinct causes of 
` aetion against several defendants provided that the 
relief claimed should arise from a series of acts or 
transactions and that there is some common question 
of law or fact arising in the suit. And where the 
immovable property in regard to whichthe causes of 
action are so combined is situated within the juris- 
` diction of two different courts, the suit may under 
the provisions of 8. 17, Civil Procedure Code, be in- 
stituted in any one of the courts within the local 
limite of whose jurisdiction any portion of the prop- 
erty is situated. Govindaraja Mudaliar v Alagappa 
Thambiran 2), applied. Bal Gobind Singh v. 
Gaja Lakshmi Dasi (3), dissented from, [p 204, col. 


2. 

A oneal against the decree of the court of 
the Subordinate Judge, Rajahmundry, 
in O. S. No. 1 of 1929. 
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Mr..P. Satyanarayana Rao, for the Appèl- 
lant. 

Messrs. T. M. Krishnaswami Ayyar and: 
D. Narasa Raj, for the Respondents. > 

Judgment. —The plaintifs suit is to 
enforce a mortgage dated 4th June, 1924, 
executed by the 1st defendant with reference 
to certain lands mentioned in Sch. A to 
the plaint, and hisshare inthe mill refer- 
red to in Sch. Bsituated at Ramachandra- 
pur. The machinery of the mill was sub- 
sequently removed to Cocanada where a 
new mill was constructed with the same 
materials. This new mill is. mentioned im 
Sch. C. Before the removal, the mill lay 
within the jurisdiction of the Rajahmundry 
Sub-Court. The plaintiff now seeks «a 
decree against the lands and the Ist 
defendant's share inthe mill at Cocanada 
in the place of that at Rajahmundry. 

The 2nd defendant is an assignée of the 
O Schedule property. The 8rd defendant 
obtained a decree against the lst defendant 
in a suit for money, O. S. No. 192 of 1925, 


“on the file of the Ramachandrapur Dis- 


trict Munsif's Court and in execution 
attached . the ist defendant’s share in the 
mill at Cocanada. The 4th defendant 
obtained a money decree against the 3rd 
defendant and in execution thereof attach- 
ed the decregobtained by the 3rd defend- 
ant and proceeded to sell the property, 
whereupon the ‘plaintiff intervened as a 
claimant asserting her rights to the prop- 
erty and objecting to the attachment, 
Herclaim was dismissed. In the present 
suit the plaintiff asked the court to set agids 
this summary order also along with the other 
reliefs claimed by her. Va! 
The 8rd defendant who is a resident 
within the limits of the Cocanada Sub- 
Court contends that insofar ashe is con- 
cerned, the Rajahmundry Sub-Oourt has 
no territorialjurisdiction to try the suit. 
His contention wasthat the cause of action 
with respect to the declaration asked for 
is the attachment made at. his instance and 
the order passed by the Cocanade District 
Munsit's Court on the claim petition putin 
by the plaintiff, and that this arose only 
within the limits of the Cocanada Bub- 
Court. This contention was the subject- 
matter of issue No.4, “whether as pleaded 
by third defendant, this court has no 
jurisdiction to try the suit against him.” 
The learned Subordinate Judge accepted 
the contention ofthe 3rd defendant and 
dismissed the plaintiff's suit as against 
him and the 4th defendant holding that a - 
neither ofthe contentions required under 
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-cl. (2) ofs. 20 of the Code of Civil Proce- 

dure, viz., (1) that permission ofthe court 
- should be obtained before joining him (3rd 
defendant) in the suit or (2) that he should 
have acquiesced before being sued at Co- 
canada had been complied with the 
suit wasnot maintainable as against him. 
Consequently the suitas against the 3rd 
and 4th defendants was dismissed while 
against the other defendants, it was decre- 
ed. 
The present appeal is directed against 
the decree dismissing the suit as against 
the 3rd and 4th defendants. 

Section 17 of the Code of Civil Procedure 
states that “Where a suit is to obtain 
relief respecting, or compensation for 
wrong to, immovable property situate with- 
in the jurisdiction of different Courts, the 
suit may be instituted in any court within 


‘the local limits of whose jurisdiction 
-any portion of the property is 
situate.” The appellant's learned Counsel 


relies on this section and states 
the property in the suit is situated within 
the jurisdiction of two different Courts, viz., 
Rajahmundry and Cocanada, the appellant 
caninstitute the suit either at Rajahmun- 
dry or at Cocanada and that therefore, 
the suit instituted at Rajahmundry cannot 
be dismissed though the 3rd defendant 
isresident at Cocanada. On the side of 
the respondent, it is contended that the 
3rd defendant is not a necessary party to 
a suitonthe mortgage against the Ist 
defendant, that the cause of action against 
thé latter, and the enforcement of the mort- 
-gage is quite distinct from the cause of 
action against the rd defendant which 
is the setting aside of the summary order 
onthe claim petition, (see Venkatasubba 
Rao v. Goteli Vigneswaradu (1), and that 
such causes of action ‘cannot be combined 
in oneandthe same suit and that to a 
case likethe present, s. 17 of the Code 
of Civil Procedure is inapplicable. 

This main plea ofthe 3rd defendant as 
alleged in his written statement is that 
“no claim against the Cocanada property 
can exist underthe suit mortgage”, i. e, 
that the property against whichhe got an 
order of attachment is quile different from 
the property covered by the mortgage and 
that histitle tothe property in question 
is paramount to -that of the plain- 
tiff. In such a case it is true that 
the 3rd defendant is not a necessary 
party under O. XXXIV, r. Ito a suit 


(1)130 Ind, Oas. 554; 28 L W 82; (1928)M WN 
336; A IR 1928 Mad. 840. : 
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instituted on the mortgage by the plaintiff 
but this plea does not dispose of the matter. 
The essential question is whether the two 
causes ofaction alleged against the Ist 
and 8rd defendants distinct though they 
may be, can be combined against them in 
one and thesamesuit, The law applicable 
lbe y the Code 
of Civil Procedure which runs as fol- 
lows:— 

“All persons may be joined as defendants against 
whom any right to relief in respect or arising out 
of the same act or transaction or series of acts 
or transactions is alleged to exist, whether 
jointly, severally orin the alternative, where, if 
separate suits were brought against such 
persons, any common question of law or fact would 
arise.” 

Under this provision a plaintiff can in 
the same suit combine distinct causes of 
action against several defendants provided 
that the relief claimed should arise‘from a 
transactions and that 
thereissome common question of law or 
fact arising in thesuit. This has been laid 


down in Govindaraja Mudaliay v. Alagappa 


Thambiran (2). In that caseit was pointed 
outthat “while onthe one hand we should 
not allow the court to be embarrassed by 
the joinder of a number of totally uncon- 
nected controversies in one suit, we should 
not unduly restrict the scope of the rules 
regarding the joinder of parties and causes 
of action, so as to lead to unnecessary 
multiplicity of suits.’ See also Muthu- 
swami v. Ponnayye (1). In tha present 
case what we are specially concerned 
with isthe question whether a common 
question of fact orlaw arises between the 
parties. The common question alleged to 
arise is one of fact. The question is 
whether the C Schedule property forms 
the subject-matter ofthe mortgage as con- 
tended for bythe plaintiff or whether it is 
a different property to which the mortgage 
will not apply as contended forby the 
8rd defendant. This question, we think, 
is one common to both the parties. If a 
separate suit is to be instituted against 
the 3rd defendant,this will be the very ques- 
tion that will have to be decided in that suit. 
The plaintiff in order to succeed in this suit 
against Ist defendant will have to show 
that the mortgage can attach itself to the 
C Schedule property. The question to be 
decided being the same, we cannot see why 
that question cannot be decided between 
the two parties in this suit itself. If the 
appellant’s contention is accepted, it is 
obvious thata second suit in which the 

(2) 97 Ind. Cas. 212; 49 M 836; 24 LW 186; 51M L 
J 194; (1926) M W N 622; AIR 1926 Mad. 91! FB. 
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same question will be raised will 
‘be avoided. In our opinion there 
is no misjoinder of parties and 


causes of action inthe present suit. That 
being so, there can prima facie be no 
` objection tothe application ofs.17 ofthe 
_Code of Civil Procedure to the present case. 
_No authorities except the dissenting judg- 
ment of Coxe, J., in Bal Gobind Singh v. 
.Gaja Lakshmi Dasi 21 Ind. Case. 438 
(3) has been cited in support of 
the proposition that s, 17 of the Code 
‘of Civil Procedure applied “only when 
there wasone cause of action with respect 
to property situated in different districts 
andnotto cases when the causes of action 
were in themselves distinct” but the 
learned Judge's viewof O. I, r. 3 of the 
‘Code of Civil Procedure is different from 
the view ofthis court and it also differed 
from the judgment of Ray, J., which pre- 
vailed in that case. 


We would for the above reasons hold that . 


the Rajahmundry Court-has jurisdiction 
to try the present suit against the 3rd 
defendant, The decree ofthe lower Court 
in sofar as it has dismissed the suit against 
the 8rd and 4th defendants is set aside, 


The lower Court will now try thesuit and - 


dispose of it according tolaw dealing with 
all the points arising ontheissues between 
plain'if and defendants Nos, 3 and 4. The 
costs will abide the result, f 

The court-fee will be refunded. 
- Case remanded. 


N. K-A, 
(3) 21 Ind. Cas 438. 
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COURT 


Civil Revision No. 444 of 1931. 
March 29, 1932. 

GRILLE, A, J. ©, 
SECRETAY or STATE ror INDIA — 
APPLIOANT , 
versus 


Seth LAXMINARAYAN—~Non-A ppiicant. 

Railways Act (IX of 1590), s. 72—Consignment 
under Risk Note B—Suit for damages for loss— 
‘Burden of proof of misconduct--Goods loaded in 
water-tight waggon—Proof asto knowledge of Rail- 
way servants that waggon was not water-tight— Water 
tight’, meaning of. 

In a suit for damages for loss in respect of goods 
consigned under Risk Note B, the consignor tu 
succeed must prove misconduct on the part of the 
Railway servants. Negligence is not the same thing 
as wilful neglect and wilful neglect is not the same 
thing‘as misconduct. The fact that the District 
Commercial Inspector investigated the case and 
assessed the damages has no, bearing whatever on 
the esgential question ofthe misccnduct on the part 
of the company’s servants A 
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| Where goods are loaded in a water-tight waggon 
it is for the consignor, in order to succeed, to prove 
that the waggon was not asa matter of fact water- 
tight to the knowledge of the company’s servants, 
before despatch of the goods. On proof of this, 
misconduct can reasonably be inferred. The com- 
pany's servants are not bound to provide any water 
proot sheets in water-tight waggons. [p. 205, col. 


The term “ water-tight” is used as descriptive 
ola typ? of waggon and is not to be understood as a 
guarantee that itis actually water-tight, although it 
is supposed to be so. ° 


Civil Revision against order of the Small 
Cause Court Judge, Sohagpur, dated the 24th. 
oe 1931, in Civil Suit No, 146 of 

F. 


Order- This is an application in revision 
by the Secretary of State for India against 
the judgment of the Court of Small Causes, 
Sohagpur, given in favour of Seth Laxmi 
Narayan inrespect of damages suffered by 
certain bags of sugar conveyed at the 
plaintiff’sorder from Bombay to Piparia by 
the Great Indian Peninsula Railway. 126 
bags of sugar were loaded dry at Bombay 
and 49 of them arrived damaged or partly . 
damaged by rain. The plaintiff took delive- 


-ry of 77 bags on 27th June, 1930, and took 


delivery of the rest late: after the damage 
had been assessed by the District Commer- 
cial Inspector on 4th July. The goods were 
consigned under Risk Notes A and B. With 
Risk Note A we haveno concern and the 
Secretary of State relied on the protection 
afforded by the Risk Note B,the essential part 


_of which for the purposes of this suit is that 


in consideration of the lower rate charged 
the railway administration is to be held 
harmless and free from all responsibility for 
any damage tothe said consignment from 
any cause whatever except on proof that 
such damage arose from the misconduct of 
the railway administration’s servants. The 
plaintiff's claim was decreed by the lower 
Court on two grounds. The first is that 
the defendant company was negligent in 
not covering the bags with two water proof 
sheets so as to protect the bags from damage 
owing torain. This was the finding on a 
point for determination which wes framed: 
“Whether there was wilful default on the 
partof the railway company as alleged?” 
The plaint itself makes reference to negli- 
gence alone, The other point is that had the 
defendant company -considered themselves 
free from any blame or responsibility in the 
matter they would not have bothered to have 
the damage assessed by the District Com- 
mercial Inspector at alland that the very 
fact that the Inspector was sent down at 
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once to assessthe damage has been taken 
by the learned Judge as evidence of res- 
ponsibility. Incidentally ‘the plaintia’s 
allegation that he bad obtained an assurance 
from the District Commercial Inspector ‘that 
this amount would be paid to him, before he 
took delivery of the dan-aged bags has 
been accepted by the trial Court. 

The defendant has applied for revision 
on the ground that the proper point for 
determination has not been fixed, and the 
burden of proof of misconduct lay on the 
plaintiff and that he had failed to discharge 
that burden. It is also contended that the 
consignment was loaded in a water-tight 
waggon and thatthe defendant took all the 
care that was pcssible. The court has 
found that there was negligence on the 
part of the railway, and apparently 
considers thisterm as consonant with the 
term “wilful neglect” which was used in 
the Risk Note up tothe year 1926. Inany 
case, “negligence” is not the same thing as 


“wilful neglect” which possibly is what the- 


by the anomalous 
and “wilful neglect” 


learned Jt udge. means 
term “wilful ‘default”, i 


is certainly not the same thing as “miscon-. 


duct” which, under the terms of the Risk Note 
Bin the present case, ibisessential for the 
plaintiff to prove. Neither has the learned 


Judge properly appreciated what the duties. 
of the railway company inconsigning goods. 


are. .On ,the evidence on which the: case 
has been decided this court has discretion 
to.determine whether it was sufficient to 
justify the Judge in drawing the inference 
required by the Risk Note that the loss was 
due to the misconduct of the company’s 
servants, and in this case I am of opinion 
that it would not be correct to hold that 


such inference was justified from the proved. 


facts. In the first place, the fact that the 
District Commercial Inspector investigated 


the case and assessed the damages has no- 


bearing whatever on the essenti al question 
of the misconducton the part of the com- 
pany’s servants. The documentary evidence 
itself shows that the assessment was made 
without prejudice. 
to contradict the plaintiff's statement that 
he was given an assurance by the District 
Commercial Inspector that the sum would 


be paid. An investigation into claims is, 


necessary whether they are to be admitted 
or no fora variety of reasons, and the fact 
that this particular investigation was 
made without prejudice is an additional 
safeguard. 

The goods were loaded in a water-tight 
waggon, The term “water-tight” is used 
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as descriptive of a type of waggon and is 
notto be understood as a guarantee that 
itis actually water-tight although it is 
supposed to beso. Had the plaintiff been 
able to establish that the waggon was, as 4 . 
matter of fact, water-tight to the knowledge 
of the company ’s servants before the goods 
were despatchedand that the goods were 
despatched unprotected in such a waggon, 
misconduct could be reasonably inferred. 

The clerk who loaded the waggon has been 
examined by the defendant and has deposed 
that he examined the waggon and found it to 
be water-tight. Asa matterof fact it was 
not so ‘and rain did certainly penetrate. 
There is-no evidence by any of the plaint- 
iff's witnesses at Piparia who went into 
the waggon to the effect that there were holes 
in the roof or sides of the waggon which 
should have been detected by the company’s 
servants. The goods were loaded with a 
single water-proof sheet which was spread 


„on the floor and tucked round two layers 


of sacks and the remaining sacks were 
placed on the top of them. Now the rail- 
way company’s rules require that in the 
rains in waggons which are not water-tight 
this procedure is to be adopted and that, 
wherever pcesible, an additional sheet is 
to be placed at the top of the consignment 
in addition to the ground sheet itself which 
is topped over the lower layers. In the case 
of water-tight waggons no obligation is laid 
on the company’s servants to provide any 


_ water-proof sheets at all, and the only point 


which might be taken in the plaintiff's 
favour is that from the fact that a water- 
proof-sheel was supplied it might be inferred 
thatthe clerk in charge of the loading at 
Bombay was aware that the waggon was 
not water-tight. Even then the rules made 
by the company which are to be observed 
by their servants do not make it essential- 
that two sheets should be provided even in’ 
cases where the waggons are not of the water- 
tight pattern. It is only laid down that 
such provision should be made wherever 
practicable. In this case it appears that 
a water-proofsheet was provided not be- 
cause the railway servants were aware 
that the waggon was not water-tight, but as 
a matter of precaution. 

The ground sheet is clearly the more 
essential of the two. Water would only- 
come into the waggon when it was actually 
raining and damage the top and sides 
of-the pile of sacks. The water which 
would enter once would accumulate on‘ 
the floor and might remain on the *flvor 
of- the waggon for days together and cause 
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very considerable damage. As the plaintiff 
has failed to prove that the waggon was not 
water-tight to the knowledge of the com- 
pany’sservants at the time of the loading 
and asthere was no obligation whatever on 
the company to provide any water-proof 
sheet at all, it is clear that misconduct, 
which was essential for the plaintiff to 
prove undertheterms ofthe Risk Note has 
nct been in any way established. Even 
were the waggon one which was not of the 
water-tight pattern, the evidence is insuffi- 
cient to lead to the inference of misconduct. 
The result is that the rule will be made 
absolute and the plaintiff's suit will be 
dismissed with costs throughout. I fix 
Pleader’s fee in this court at Rs. 30. : 


N.A. Order accordingly. 
LAHORE HIGH COURT. 
First Civil Appeal No. 2064 of 1927. 
May 10, 1933. 


JAL LAL AND-ABDUL RASHID, JJ. 
BAKHTAWAR AND ANOTHER—DEFENDANTS— 
| APPELLANTS 
. VETSUS 
JINDWADDA SHAH AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Customary Law (Punjab)—Abadi— Reclamation out 
of shamilat—Right to exclusive ownership—Wajib- 
ul-arz of Adhi Kot in Khusab. 

Under the wajib-ul-arz of 1§65 of the village 
Adhi Kot in Khushab Tahsil and the Settlement 
record of 1893, ifa proprietor of land or a tirniguzar 
makes lend abad out of the shamilat, it should be 
recorded as his exclusive property and this custom 
has not been impliedly abrogated. 

In acase of this nature the report of the Tahsil- 
dar embodying certain opinions formed by him as 
to the rights o the parties is not admissible in 


evidence. | 

First appeal from ithe decree of the 
Subordinate Judge, First Class, Shahpur 
at Sargodha, dated the 21st June, 1927. 

Mr. R. C. Manchanda, for the Appellants. 

Messrs. Ghulam Mohiy-ud-Din and L. M. 
Datta, for the Respondents. 

Abdul Rashid, J.—The plaintiff Jind- 
wadda Shah is one of the proprietors of 
the village Adhi Kot, Tahsil Shushab, 
District Shahpur. He has brought a 
declaratory suit against the remaining 
proprietors of this village to the effect that 
he is the full owner of a plot of land 
measuring 1210 kanals which he has reclaim- 
ed from the shamilat deh and which has 
ever since its reclamation been under his 
cultivating possession. In support of his 
claim, he relied upon a condition embodied 
in the wajib-ul-arz of 1865 which had been 
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repeate’l in the Settlement Record of 1893 td. 
the effect that if a proprietor of land or 4 
timiguzar makes land abad out of the sham- 
ilat, it shall be recorded as his exclusive pro- 
perty. The case of the defendants was that 
this condition was in force till 1905, but 
that by-an order of the Deputy Com- 
missioner in 1905 it had been abrogated and 
a person who now breaks up and reclaims 
land from the shamilat can only bere- 
corded as merely a co-sharer in posses- 
sionofsuch land and not as its exclusive 
owner. The Subordinate Judge who tried 
the case has given the decree prayed for 
by the plaintiff on the ground that on the 
present record there is no proof that the 
order of the Deputy Commissioner made 
in 1905 was the result of any contract or 
agreement arrived at between the pro- 
prietors of this village. He has, therefore, 
held that the conditions laid down in the 
wajib-ul-arz of 1865 and repeated in the 
Settlement Record of 1893 still govern the 
case, 


From this decree of the. Subordinate 
Judge the defendants have filed an appeal 
in this court. The main ground urged on 
their behalf is that ever since 1901 no proprie- 
tor who has broken up land from the shamilat 
deh has ever been recorded as exclusive 
owner of that. It is contended that the old 
custom prevailing up to 1905 has therefore 
been abrogated byimplication. It isurged 
that as none of the proprietors since 1901 
has been recorded as the exclusive owner 
of the land that he has broken up, ib must 
be taken that all the proprietors tacitly 
agreed to be governed by the order passed 
by the Deputy Commissioner and that it may 
now be taken that the custom prevailing is 
one in accordance with that order. 


No evidence has been placed on the 
present record as to how the order of the 
Deputy Commissioner which is alleged to 
have been made in 1905 was secured, in 
fact even the original order of the Deputy 
Commissioner has not been brought on the 
present record. Reliance is placed on a 
report by the Tahsildar which was made 
by him as a result of an application which 
the plaintiff presented on the llith of May, 
1921. It seems to me that this report of 
the Tahsildar embodying certain opinions 
formed by him as to the rights of the 
parties is not admissible in evidence in the 
present proceedings. The oral evidence 
produced by the parties is of no assistance 
as both the witnesses for the plaintiff sup- 
port his case while the two witnesses 
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for the 
favour. 

The burden of proving that the custom em- 
bodied in the wajib-ul-arz had been subsequ- 
ently abrogated lay heavily on ihe defendants 
and, in my opinion, they have utterly failed 
to discharge it. I would, therefore, reject 
the appeal with ccsts and affirm the decree 
of the Subordinate Judge, 

Jai Lal, J.—I agree. 

A. Appeal rejected, 


defendants depose in their 


ALLAHABAD HIGH COURT. 
Criminal Appeal No, 423 of 1932. 
January 19, 1933. 

YOUNG AND Tom, JJ. 
SHUKUL AND OTHERS — APPELLANTS 


i Versus 
EMPEROR -— OPPOSITE PARTY. 


Criminal trial— Investigation of crimes—Duty of 
Police—Identification—Prosecution witnesses, evi- 
dence of—Such evidence found false with respect to 
some accused—Value as against other accused. 

The duty of the Police in the investigation of 
any crime is to discover the truth and not simply 
to obtain -evidence. for the purpose of securing a 
conviction. 

It isthe duty of the prosecution to bring out 
in evidence everything in favour of anaccused person 
and to lay before the court all the evidence even 
though some of that evidence may result in an ac- 
quittal. 

Itis the duty of the Committing Magistrate and 
the trial Judge tobe solicitous in the interest of the 
accused., This is especially so in riot cases where 
the accused are generally humble and ignorant 
people unable to defend themselves, and often in- 
adequately represented in the courts. lt is emphati- 
cally the duty of the Magistrate who commits or the 
Judge who convicts to seeeach of the accused before 
he commits or convicts and passes sentence. 

Where there is reason to believe that certain accused, 
on the ground ofenmity or otherwise, may have been 
falsely charged, the evidence of those witnesses who 
have reasons falsely to implicate the particular accused 
should not be relied on ‘as against that particular 
accused; on the other hand the same witnesses might 
be relied upen against other accused where there is 
no reason to suspect enmity on the part of the wit- 
nesses. Where, however, perjury has definitely been 
brought home to a witness it would be extremely 
dangerous to rely on his evidence against any 
one. 

Criminal Appeal from the judgment of 
the Sessions Judge, Benares. 

Messrs. Surendranath Sen, F. O. O'Neill, 
K.N. Malaviya, A.M. Gupta and Gajadhar 
Prasad Bhargava, for the Appellants. 


The Government Advocate, for the Crown. 


Judgment.—The appellants in this case 
are dl innumber, They have been tried in 
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the Sessions Judge's Court of Benares for 
offences under ss. 148, 302-149 and 307-149 
and 147, Penal Code. Gokul, Nazir Pan- 
cham, Sumer, Shukuland Tika have been 
convicted of rioting armed with a deadly 
weapon, of murder, and of attempted mur- 
der. Bechu, Babban, Baijnath, Bahoran, 
Bageshri, Buchnu, Damri, Gharbari, 
Harinandan, Hira Lal, Jeot Koeri, Kallu 
Chamar, Katholan, Kalicharan, Misri Lal, 
Mahesh, Morahu, Mauj Brahman, , Panaru 
Kohar, Ram Kishen, Ramman, Sadho 
Sheo Prasad, Saggam and Shukalu have 
been convicted of rioting, murder and 
attempted murder. Gokul, Pancham, Tika, 
Sumer, Shukul, Marahu and Saggam have 
been sentenced to death under s. 302, 
Penal Code and to transportation for life 
under s. 307, Penal Code; Gokul, Sumer, 
Pancham, Shukul and Tika to three years’ 
rigorous imprisonment and Marahu 
and Saggam to two years’ rigorous 
imprisonment under s. 148, Penal Code. 
Nazir and Kutballi have been sentenced 
to three years’ rigorous imprisonment each 
under s. 148, Penal Code and to transporta- 
tion for lifeunder ss. 302 and 307, Penal 
Code. Bechu, Babban, Baijnath, Bahoran, 
Bageshri, Bachnu, Damri, Ghurbari, Hari- 


nandan, Hira Lal, Jeot Koeri, Kallu 
Chamar, Katholan, Kali Charan, Misri 
Lal, - Mahesh, Mauj Brahman, Panaru 
Kahar, Ram Kishen, Ramman, Sadho, 


Sheo Prasad and Shukalu have been sen- 
tenced to transportation for life under 
ss. 302 and 307, Penal Code, and to two years’ 
rigorous imprisonment each under s. 147, 
Penal Code. The offences with which the 
accused have beencharged and convicted 
are alleged tohave been committed in 
the village of Raiya, P.S. Punnuganj on 
16th March, 1931, 

The riot in which four persons were killed 
and two seriously injured was the result 
of bitter communal antagonism inthe dis- 
trict. For some considerable time before 
the riot hostility between the Muhammadans 
and the Hindus had been smouldering.’ 
Two days before, that is on 14th March, 
1931, this hostility flared up in the neigh- 
bouring village of Manchi where a riot 
occurred, the Hindus attacking the Muham- 
madans. Itis unnecessary logo in detail 
into the events leading up to this riot. 
These are. described by the learned Ses- 
sions Judgeof Benaresin his judgment 
in the Manchiriot case. Suffice it to refer 
to the fact that feeling for some time bet- 
ween the two sections of the commurfity. 
had beenrunning high and that the im- 
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mediate cause of the outburst wes the alleg- 
ed killing of a cow by one Muhammad 
Raza. The Hindus were determined to 
avenge the sacrilege and theriot in Raiya 
in whichthe accused are alleged to have 
participated was really a continuation of 
the riot in Manchi on 14th March, 1931. 
It appears thatthe Hindus had determined 
to attack the Muhammadans of village 
Raipur whichisabout one mile distant 
from the village of Raiya because the lead- 
ing Muhammadan in Raipur, Imam Bakhsh 
gave shelter to Muhammad Raza who 
wassaid to have killed the cow and who 
succeeded in making good his escape from 
Manchi on the 14th. 

Imam Bakhsh received a warning from 
the witness Tengar of the impending attack 
by the Hindus of Raipur on the 15t hMarch. 
It is stated that this witness acted as an 
intermediary between the Muhammadans 
andthe Hindus who demanded from Imam 
Bakhsh payment of Rs. 400 .as the price of 
the safety of the Muhammadansin Raipur. 
If this sum-were not paid, he informed 
Imam Bakhsh, the Hindus were determin- 
ed toplunder and kill the Muhammadans 
in Raipur, On the morning of the 16th March 
the witness, constable Dip Narain Singh 
who was aware of the impending attack 
by the Hindus arrived in Raipur and advised 
the Muhammadans to leave the village. | At 
about 10 4. w. the Hindus were seen 
advancing in force from the village of 
Khalyari which is about 2 miles distant. 
On their approach the Muhammadans fied 
from Raipur taking with them their women 
and children. They were pursued by the 
Hindu mob and upon reaching Raiya, 
Imam Bakhsh directed them to take shelter 
inthe house of Raghunandan Brahman 
who was on friendly terms withthe Muham- 
madans, The refugees with the exception 
of the. witnesses Shukurullah Saham Ali 
and Ramzan Ali, forced their way ‘into 
Raghunandan’s house. Shukullah, Sa- 
ham Ali and Ramzan endeavoured tomake 
good their escape from the village. Saham 
Ali and Ramzan, however, were overtaken 
and -killed and later in the day their 
bodies were burnt; only their charred bones 
were eventually recovered, Shukrullah suc- 
ceeded in making good his escape. He 
made his way to the Police station at 
Punnuganj where he made the First Inform- 
tion Report at about 4 o'clock in the after- 
noon. i | 
- It is unnecessary here to recapitulate 
the-story of the attack on the house of 
Raghunandan by a Hindumob. That has 
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been related in detail in the order of the 
Committing Magistrate and in the judgment 
of the learned Sessions Judge. It is 
sufficient to say that the refugees were 
eventually rescued by armed Police who 
arrived on the scene. Before the Police 
came, however, Lal Mohammad and Gaffur 
had been killed by gun-shot, Farzand 
wounded by gun-shot and Majid beaten 
and rendered unconscious. A large number 
of the Hindus were rounded up by the 
Police ın the village of Raiya and were 
taken to the thana. The list of their 
names is Ex. Y. From these persons the 
Police collected a large number of weapons; 
axes, spears and laihis. No attempt has 
been made, however, to prove that any, 
of these weapons was the property of the 
accused. A hundred Hindus were sub- 
sequently challaned bythe Police. Ninety- 
nine appeared before the Committing Ma- 
gistrate who discharged 16 and committed 
83. During the course of the trial before 
the Sessions Judge one accused died. The 
Sessions Judge acquitted 50 of the charges 
which were “preferred against them and 
convicted 32. Seven of these have been 
sentenced to death and the remainder to 
transportation for life. 

This case presents certain special features 
to which, in view of our decision, we desire 
at this stage to make ‘reference: (1) In 
this case the prosecution has relied almost 
entirely upon the oral testimony of the 
proseculion witnesses. Their evidence has 
not been supplemented or supported by 
facts and circumstances such as for example, 
the recovery of arms or blood-stained gar- 
ments. As has been stated above no attempt 
was made to identify any of the weapons 
taken possession of by the Police as the 
property of the accused and although 
firearms are alleged to have been freely used 
none appear to have been recovered. 
(2). The Pandeys of the village of Khalyari 
who have been convicted and sentenced 
are all related, being descended from a 
common ancestor. None of thé Pandeys 
of Khalyari, who, according to the witnes. 
ses, took a prominent part in the ° 
riot were rounded up by the Police in 
Raiya and taken to the thana and their 
names do not, therefore, appear in Ex. Y 
already referred to. This is an extraor- 
‘dinary circimstance. (3) The prosecution 
Witnesses are practically all Muhammadans 
and many of them’ are related to Imam 
Bakhsh, the leading Muhammadanin Raipur 
where he is known as the Kara Babu. We 
‘append to our judgment a chart showing 
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the relationship of,- thesé.. witnesses. 
(4) Between many ofthese witnesses and a 
number of accused there had been long- 
standing enmity, an enmity which is 
evidenced by numerous civil and criminal 
actions. We append to our judgment a 
chart setting forth these actions. If litiga- 
tion is proof of enmity, between witness 
and accused, enmity, bitter and long stand- 
ing, has heen established in this case. 
(5) Two reports were made to the Police 
purporting to give the names of those who 
took part in the riot. One report is by 
the witness Ismail, son of Imam Bakhsh, 
(Ex. 12) and the other by the w:tness Ali 
Husain, brother of Imam Bakhsh (Ex. 6). 
The persons named in these reports, Ismail 
and Ali Husain, say they recognized during 
the course of the riot. Both reports include 
a- very large number of names and it is 
impossible to believe that the witnesses 
recognized and remembered so many of 
the rioters. Ismail names sixty persons, 
Ali Husain ninety. Both reports were 
made io the Police two days after the 
riot. | 

The facts above referred to are sufficient 
to rouse the suspicion that the Mnhammadan 
witnesses may have falsely named a large 
numberof ‘innocent „persons during the 
‘course of the hearing of these appeals, this 
‘suspicion -was confirmed. by the appearance 
“in court of the appellant Shukul who had 
applied to be present. [Their Lordships 
discussed the evidence as against Shuku], 
,and proceeded]. We now consider the 
‘bearing of the clearly false implication 
.of ‘Shukul upon our decision in the appeals 
„of the other accused. So far as Shukul is 
concerned we unhesitatingly acquit- him 
„finding that the case against him is false. 
‘Seventeen witnesses have sworn -on oath 
‘that he took .an active part in the riot. 
“These 17 witnesses are guilty of perjury. 
“They have given falseevidence against one 
,accused charged with murder. We 
‘have come to the -conélusion that we 
.cannot rely .upon their evidence as 
_against the other accused. The 17 witnesses 
who have testified against Shukul are 
‘Imam Ba-hsh, Raghunath, Shukrullah, 
“Ali Husain, Taj Uddin, Musanimat Habiban, 
_Musammat Rajmati, Razzaq Tafazzul, 
-Abhaiman, Musammat Idan, Sita Ram, 
Gaya Koeti, Ramdhani, Sukal, Jhuti and 
Farzand. Weréfuseto believe their testi- 
mony against-any of. the accused.. For the 
same reason, we refuse to -accept the testi- 
mony of Musammat Bachchi, who gave 
‘evidence against Shukul’in the Manchi 
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- riot. case and. whom the leaned Sessions 
Judge in this case regards as a good and 
reliable witness. Mus.mmat Bachchi has 
cearly been guilty .of perjury against 
Shukul in the earlie: case. We decline to ac- 
cept her testimony against any of the accused, 
in the present casé. [Their Lordships discuss- 
ed the prosecution evidence and proceeded]. 
For the sake ofjconvenience we append to our 
judgment a chart prepared at our request 
showing the criticisms of the learned: Ses- 
sons Judge of the witnesses in this case..On 
the evidence of these witnesses the learned 
Sessions Judge has acquitted in some cases 
but convicted in others. The result 1s that 
we are c mpelled to allow all the appeals 
_and set aside all the convictions and sen- 
tences. No doubt some guilty persons are 
thus set free and some murders go un- 
punished, but to find any particular person 
‘guilty in this case upon such evidence 
would be a sheer gamble. : 

In view of the circumstances of this cass 
and of the decisi-n at which wé have arriv- 
ed we consider it expedient to make certain 
general observations with regard tothe ad- 
ministration of justice: (1) The duty of the 
Police in the investigation of any crime is 
to discover the truth and not simply ta 
obtain evidence for the purpose of securing 
a conviction, 5 

(2) It is the duty of the prosecution to 
‘bring out in evidence everything in favour 
of an accused person and to lay before the 
court all the evidence even though some of 
‘ that evidence may result in an acquittal. 

13) It isthe duty ofthe Committing Ma- 
gistrate and the trial Judge to be solicitous 
In the interests of the accused. This is 
especially səin riot cases where the ac- 
cused are generally humble and ignorant 

sople unable to defend themselves, and often 
‘inadequately represented in the courts. 
(Under Indian law they are not even allowed 
‘to give evidence for themselves. If Shukul 
could have been put in the witness-box the 
whole aspect of the case for the prosecution 
would have been changed). Had the Corn- 
mitting Magistrate and the learned Sessions’ 
Judge in this case observed this rule the 
-accused Shukul Pandey would never have 
been committed for trial or convicted. We 
recognize the difficulties of the Judges “in 
‘the ‘lower Courts especially in a case such 
as the present where there are a large number 
of accused. But it is just in these cases 
‘that Judges should take great pains to exa- 
“mine the evidence minutely in considering 
“the prosecution case, with a view to protect. 
ing the accused. We would state further 
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‘that it isemphatically the duty ofthe Magis- 

“trate who commits or the Judge who convicts 

‘to see each of the accused before he. commits 

-or convicts and pesses sentence. If the 

‘learned Sessions Judge had appreciated the 

condition of Shukul Pandey, we are convinc- 

‘ed he would never have convicted him and 

sentenced him to death. Itis to be noted 

‘that in the lower Courts Counsel for Shukul 

never drew the attention of the court to the 

condition of his client. The point wes taken 
for the first time in this court. This is one 

- of the amazing facts of this case. 
(4) We are of opinion that in many cases 

Sufficient importance is not attached to the 

‘identification of accused by witnesses in 

“tne trial Court. In the present case it ap- 

pears that in certain instances a witness was 
<, unable to pick out a particular accused he 

‘had named {frem amongst the accused. 

When this occurred, the accused person or 

‘persons whom it was desired that the witness 

should identify were asked to stand up and 

“in one case, at any rate, made to give their 

names. The witness then identified the 

` accused. í 4 
` ` This procedure’ reduces identification to 

‘an utter farce. Identification by a witness 
thus obtained is worthless. We note here 
some examples of the method that has been 
adopted in the Sessions Court. 

(4 “(Picks out all except Dangai and Saggam's 
brother, Hira Lal, and Saggam, Also at first he picked 
out Mahesh for Sadhu but then picked Sadhu correct- 
ly). (Dangai, Saggam and Hira Lal made to stand 
up). These are Dangai, Saggam ond Saggam’s brother. 
(Picks them out correctly)", (Vol. 2, p. 144, lines 
41 to 44). 

(it) “(Picks out Morahw only) Before the lower Court 
Irecognized only Morahw and Baijnath. Now I only 
recognize Mohan. (Baijnath madeto standup). This 
` ds Bajinath", (Vol 2, p. 102, lines 1 to 3). 

(iii) “(Witness fails to identify accused) 

Misri: and Banwari made to stand up and 
_ give their names), Q. Do you recognise these 

men? A. “Yes”. (Vol, 2, p. 79, lines 44 to 47.) 


We are amazed that such procedure was 
_ tolerated by the Sessions Judge or allowed 
“to pass without objection or comment by 
~ Counsel for the accused. 
© 5, It was argued by Counsel for the 
` Crown thateven though the “Shukul” wit- 
nesses had committed perjury in their evi- 
` dence against Shukul their evidence ought 
` to be taken into consideration against other 
` accused. It was contended that this was 
“in accordance with the general practice of 
“the courts in India, that in most criminal 
cases false evidence was given on one side 
or the other or even on both: that if pro- 
“ gecution witnesses were discredited as again- 
| gt’ all the accused becatss they had com- 
= mitted perjury In the case of some ac: 


(Panaru, 
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cused prosecution in India would seldom 
be successful and criminals would escape 
punishment, 

It is unfortunately true that in India it 
is often the practice for complainants ta 
implicate their enemies falsely in criminal 
cases. This, of course, makes the trial of 
accused persons a matter of great difficulty 
and anxiety toall Judges. We think how- 
ever that the argument of Counsel is too 
broadly stated. It is seldom that thecourt 
can come to a definite conclusion that per- 
jury. has been proved tohave been com- 
mitted by particular witnesses. The cor- 
rect procedure, in our opinion, is that in ca- 
‘ses where there is reason to believe that 
‘certain accused, on the ground of enmity 
or otherwise, may have been falsely charg- 
ed, then the evidence of those witnesses 
who have reasons falsely to implicate the 
particular accused should not be relied on - 
as against that particular accused; on the 
other hand, the same witnesses might be re~- 
lied upon against other accused where there 
is no reason to suspect enmity on the part 
of .the witnesses. Where however per- 
jury has definitely been brought home to 
a witness it would be extremely dangerous 
to rely on his evidence against anyone. ` 
This proposition is frequently stated as 
follows: ; 

We do not think there is much difference. 
in this way of stating the. proposition: The 
‘effect is the same‘ the evidence of the . 
‘witness is in reality not relied upon. We 
cainot see why sucha witness should be 
believed on oath at all. This case brings 
into sharp relief the futility of the oath-as 
at - present administered to Indian witness- 
‘es: We have frequently been assured by 
Indian Counsel of great experience that this 
‘oath is in the case of many Indian wit- 
‘nesses of no binding effect; and indeed 
that is our own experience. There is acom- 
mon phrase in this province which clear- 
ly illustrates this. “Such-bolo adalatmen 
_nahih to,” that is “Speak the truth. You. 
‘ave not now in a court of law.” There is 
behind the present oath no religious sanc- 
tion. Further, witnesses know that’ courts 
hesitate to put the Jaw in motion against 
perjurers. The courtsin India are so great- 
ly in arrears with work as it is and the 
increase of work, if prosecutions for per- 
- jury were regularly instituted, would be ex- 
tensive. There isthus little penal sanction 
“behind the oath either. A binding oath with 
religious sanction behind it is one of: the 
foundations of the administration of justice, 
Wethink if there were such an oath in India, 
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— especially in the case of villagers who pro- 
vide 90 per cent. of ihe witnesses 1n criminal 
cases—perjury would be no more prevalent 
than elsewhere ; and the difficulty in trying 
such cases would largely disappear. The 
pressure on the Courts of Justice of the 
mass of litigation of all kinds would also 


be reduced. Fewer false cases would 
be brought, and if brought fewer 
witnesses would be found to support. 


them. -We now deal with the cases of 
_ of individual appellants, 

In considering these appeals for the sake 
of brevity we shall refer to the witnesses 
who give evidence against Shukul Pandey 
as “Shukul” witnesses. [Their Lordships 
dealt with them’ individually, and 
concluded:] In the result, for the reasons 
given, we set aside the convictions and sen- 
tences of all the appellants and direct that 
they be set at liberty forthwith. 3 

N.-A. Convictions setaside. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civil Revision Application No. 227 
of 1931. : 
September 14, Pan 


GRILLE, A. f 
* SEWAKRAM AND ANOTHER-— APPLICANTS 


VETSUS os 
BASOD AND OTHERS — NON-APPLIGANTS, 

Limitation Act (IX of 1908), Art. 75—Bond payable 
in instalments —Default clause—Acceptance of overdue 
instalment—Whether constitutes waiver—Cause of 
action, when accrues —Limitation, 

In the case of instalment bonds payment and ac- 
ceptance of overdue instalmentscannot by themselves 
prove waiver, and the question whether there was 
waiver or not will depend on the attending circum- 
stances of the act claimed as a waiver in each parti- 
cular case. Mukund Balkrishna Booty v. Jiwakar 
Tako (4), referred to. 

A bond for Rs 450 payable in four instalments 
provided that the first instalment of Rs.103 was to be 
paid on 24th October,1926, with interest on the original 
amount of ks 450 at the rate of 1 per cent. per mensem, 
Rs. 100 on 24th October, 1927, with interest on Rs 330 
at the higher rate of 1-8-0 per cent. per mensem, 
Rs 100 on 24th October, 1928, with interest on Rs. 250 
at the rate of 1-8-0 per cent. per mensem, and the 
final balance of Rs. 1500n 24th October, 1929, with 
interest on that amount at 1-8-0 per cent. per men- 
sem. The bond also contained a provision to the effect 
that in the case.of default of two successive instal- 
mente the whole amount became exigible with com- 
pound interest. Two payments made in 1928 and 
one made in 1929 were accepted. The amount 
was credited towards the first -instalment .The 
substance of the entry was not communicated to 
the debtor. In a suit broughtby the creditor on the 


ona. 
-Heid, (i) that the cause of action arose on 25th Octo- 
per, 1927, 
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(ii) thatthe acceptance by the plaintiff of Ra. 100 
didnot amount to waiver of the plaintiff's right to 
sue within three years from the accrual of cause of 
actién. Vishwanath v. Sadaskeo (2), relied on. 
Nagesher Prasad v. Bakridi (3), dissented from. 
Rajaram v, Narayan (li, not applied and held over- 
ruled. i 

Mr. A. Razak, for the Applicants. 

Mr. J. Sen, for the Non-Applicants. 

Judgment.—This is an application in 
revision against the judgment of the Court 
of Small Causes, Khandwa, dismissing the 
plaintiff's suit brought ona bond. The bond 
is in: the following terms: Rs. 450 was 
borrowed on 24th October, 1925, and repay- 
ment was to be made in four instalments. 
The first of Rs. 100 was to be paidon 24th 
October, 1926, with interest'on the original 
amount of Rs. 450 at the rate of 1 per cent., 
per mensem, Rs. 100 on 24th October, 1927, 
with interest on Rs. 350 at the higher rate of 
1-8-0 percent. per mensem, Rs.100 on 24th 
October, 1928, with interest on Rs. 250 at the 
rate of 1-8-0 per cent. per mensem, and the 
final balance of Rs, 150 on 24th October, 1929, 
with interest on that amount at 1-8-0 per 
cent. per mensem. The interest on defaulted 
instalments was tobe paid at 2 percent. per 
mensem and inthe caseofdefault of two 
successive instalments the whole amount 
became exigible with compound interest. 
Plaintiff No.1 admitted that nothing was 
paid until 13th September, 1928, when Rs. 50 
was paid, he claimed thata further sum of 
Rs. 25 was paid on 8th October, 1928, and yet 
another Rs. 25 on 28th February, 1929. 
Although his cause of action had accrued on 
25th October,1927, he claimed ‘that by accept- 
ing subsequent repayments which he credited 
towards the first instalment due’ of Rs. 100, 
he had waived his right to sue and that he 
was entitled to take as- his date for the 
starting point for limitation the 25th October 
1928, when default was made in respect of 
the second and third instalments. 

‘The learned Judge of the Court.of Small 
Causes found that no express waiver had 
been set up by the plaintiffs and that the 
acceptance by the plaintiffs of payment of 
the first instalment after the whole sum had 
become exigible did not amount toa waiver, 
Holding therefore that the cause of action 
had accrued on 25th October, 1927, by which 
date nothing had- been paid and there having 
been default of two successive instalments 
he found the suit time barred as the suit was 
not brought until 8rd November, 1930. The 
first ground in the application for revision 
appears to. me to maintain that since the 
“syepayment was made as recently as the 28th 

February, 1929,the suit brought on 3rd 
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November, 1930; could not possibly betime- 
- barred. As the suit is based on the failure 
to pay successive instalments the date from 
which limitation runs must clearly be the 
25th October, either of 1927 of 1928 and the 
date ofthe subsequent repayment is quite 
immaterial] for the-purposes of Art. 75, Sch.1, 
Limitation Act. This contention also is 
contrary to the plaint itself which places the 
ee of the cause of action on 25th October, 
1928. - pA 
_ The next ground taken has reference to 
the finding of the lower Court in respect of 
the subsequent repayment which was to the 
effect that while Rs. 100 had been repaid in 
three sums there had never been any repay- 
mentin respect of the interest on Rs. 450 
which was to have been paid with the first 
instalment and that as the fact that interest 
was still owing was noted in the plaintiffs 
account books, when the last payment on 
28th February, 1929,was entered, it was clear 
that even in respect of the first instalment 
there hid been only a partial repayment and 
that this negatived any supposition of waiver 
on behalf of the plaintiffs. This, it is 
‘claimed in revision, has been misunderstood 
‘and it is maintained that the plaintiffs 
‘clearly proved that eight days after the 28th 
‘Yebruary, 1929, the defendants secured a 
‘waiver ofinterest payable with the first kist 
‘from the plaintiffs. This clear proof as 
-plaintiff No.1 calls it consists of his own 
‘statement to that effect and -nothing more. 
There is no entry corroborating it in the 
‘account books and itisin direct opposition 
‘tothe entry eight days earlier that interest 
is still owing. I havelittle doubt that the 
‘statement was made as the plaintiff felt 
‘himself under necessity of showing that he 
‘had made a complete waiver of his right to 
Sue so astobring himself within the terms 
-of the ruling in Rajaram v Narayan (1) and 
‘thus be in a position to sue for the remaining 
instalments. Rajaram v. Narayan (1) has 
‘since been overruled by a Full Bench of this 
Court in Vishwanathv. Sadasheo (2). The 
-applicant also relied on an unreported deci- 
| sion of the Chief Court of Oudh in Nageshar 
Prasad v. Bakridi (3). It is sufficient to say 
‘that that decision is diametrically opposed 
‘to the above.recent Full Bench ruling of this 
court. Si 
There can be no doubt that the plaintifs 
‘right tosue arose on’ 25th October, 1927, and 
quae Ind Oas. 554; A IR 1927 Nag. 28; 2 NLR 


(2). 135 Ind. Oas. 414; AIR 1932- Nag. 1; -28 NL 
- R'44; 14N L J 141; Ind. Rul: (1932) Nag, 14.- 
z5(3):137 Ind: Cas. 213; A I R1932 Oudh 176;.9 .- - 
“0; Ind, Rul, (1932) Oudh 227, 
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the only question for determination is 
whether by accepting payment on three 
separate dates at the end of 1928 and the 
beginning of 1929, amounting altogether to 
Rs. 100, the plaintifis did waive their right 
to sue, and whether they are entitled to sue 
onthe alleged fresh breach of the conditions . 
of the bond in respect of the instalments 
payable in October, 1927, and 1928. The 
applicants base their claim on the ruling 
in Mukund Balkrishna Bootyv. Jiwaker 
Tanko (4), where it was held that subse- 
quent acceptance of instalments constitutes 
a waiver of the obligee’s right to claim the 
entire sum. This decision, it has been 
contended, has never been overruled. 
Although no specific reference was made to 
this decision, the broad principle therein 
stated was obviously denied by a Bench of 
this Court in Ballabhdas v. Dalipsingh (5), 
where Batten and Stanyon, A. J.Cs, stated 
that it was a fundamental proposition of 
law that payment and acceptance of overdue 
instalments cannot by themselves prove 
waiver, andthatthe question whether there 
was waiver or not will depend on the attend- 
ing circumstances of the act claimed as a 
waiver in each particular case. Ialso note 


in passing that the decision in Mukund 


Balkrisnna Booty v. Jiwakar Tanko (4) 
seems to have been decided on proof of a 
custom condoning defaults in payment 
which was then found to exist in the Nagpur 
District. No question of custom has been 
urged.in this case which arose in another 
part of the province. 

The question then arises whether, apart 
from the acceptance of the payment of an 
overdue instalment, there has been any act 
whereby waiver might be inferred. The 
trial Court has found that there was none 
and this finding is clearly correct. No 
evidence has been led to show thatthe non- 
applicants when they made the payments 
asked the applicant to forego his right to sue 
or that the payment was accepted in conse- 
quence ofa waiver. Had the creditor on 
suing onthe bond within three years of 25th 
October, 1927, been met with the debtor's 
plea of a subsequent repayment, the facts 
before me would not have been sufficient 
for the debtors to rebut the claim that there 
had been no waiver by reason of a subse- 
quent repayment alone. Similarly, the facts 
are insufficient to establish a waiver although 
pleaded by the creditor himself. There is 
nothing to show that the non-applicants 


-knew that they were paying this amouni 


(4) 4.0 PLR211, 
(5) 12 Ind, Oas. 741; 7N L R147, 
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towards the first instalment and not towards 
the amount- due under the bond which 
becomes exigible as a whole. No receipts 
were given them for the.repaymen's, and 
the entriesinthe plaintiff's account books, 
that these items were towards the repayment 
of the first instalment, are clearly in their 
own interest and there is no proof that their 
substance was ever communicated to the 
non-applicants. 

The two principles of law which have been’ 
fully established, namely, thatthe accept- 
ance of an overdue instalment by itself 
cannot amount toa waiver: Ballabhdas v. 
Dalipsingh (5), and that mere forbearance to 
sue does not amount toa waiver, Vishwanath 
v. Sadasheo (2), dispose of the matter. 
Nothing whatever: beyond the acceptance of 
Rs. 100, a part payment of an earlier instal- 
ment, has been proved, and this is insuffi- 
cient to bring the plaintiff's claim within 
limitation. The cause of action arose on 
25th October, 1927, and the suit was not 
brought until 3rd November, 1930. The suit 
was correctly dismissed as time-barred and 
the application in revision is dismissed 
with costs. Pleader's fee Rs. 35. 

NA. Application dismissed. 





OUDH CHIEF COURT, 
Griminal Revision Application No. 1230f 1932: 
March 6, 1933. f 
Srru, J. 
GANESH PRASAD—Accussp— 
APPLICANT, 


VveETSUS 
TULSHI RAM—COMPLAINANT - 
—Oprosrts PARTY. 

Penal Code (Act! XLV of’ 1860), 8 498—Accused 
delaining complainant's wife for: illicit intercourse— 
Woman refusing to go to her husband - Offence under s. 
498, if committed, 

Where the accused at first detained the complain- 
nnt's wife in his house with a viewto having illicit 
intercourse with her, and having been seduced by 
the accuset, she felt some natural reluctance to re- 
turn to herhusband and declined to do so: 

Held, that the accused was rightly convicted of an 
offence under s. 498, Penal Code: Lachman Chamar 
v. Emperor (1), Ochachal Ahir : v, Emperor (2) and 
Abdul Wahid Khan v. Emperor (3), distinguished. 

Criminal Revision Application from an 
order of the District, Magistrate, Sultanpur; 
dated the 12th November, 1932. 

Mr. P. N. Choudhri, for the Applicant. 
Judgment.—This is an application in revis- 
ion by one Ganesh Prasad who was convicted 
under s. 498, Indian Penal Code, by a: 
Bench, of , Honorary Magistrates in the 
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Sultanpur District, and sentenced to six 
months’ rigorous Imprisonment and a fine 
of Rs. 150; in default-of payment of the 
fine he was ordered to undergo one monta’s 
rigorous imprisonment further. There was 
an appeal to the learned District Magistrate 
of Sultanpur, who dismissed it. Ganesh 
Prasad has now come here with this ap- 
plication in revision. The complainant in 
the case is one Tulshi Ram, a bania by 
caste. Ganesh Prasad: is married to a 
cousin of Tulshi Ram’s. The allegations 
are that Ganesh Prasad fetched Tulshi 
Ram's wife to his house to help in domestic 
arrangements in connecticn with the gauna 
ceremony, of his (Ganesh Prasad's) son. 
Tulshi Ram afterwards went himself to 
Ganesh Prasad’s house to take part in the 
ceremony, and while there his suspicions 
were aroused about the relations between 
his wife and Ganesh Prasad. He wanted 
to take his wife back with him after the 
ceremony, but Ganesh Prasad put him 
off with excuses, Afterwards Tulshi Ram 
went again, but Ganesh Prasad declined 
to Jet the woman go, and offered to get 
Tulshi Ram married to somebcdy else. 
Tulshi Ram tried to take his wife away, 
bntwas prevented by one Sarju, a Brahman: 
Thereafter the complainant submitted his 
grievances to a meeting of his caste-fellows, 
who outcasted Ganesh Prasad. The only 
point taken before me on behalf of the 
applicant is that the woman was a- con- 
senting party, and that the applicant cannot 
be said to have detained her. within-the 
meaning of s. 493, Indian Penal: Code. In 
that. connection reference is made to a 
portion of Tulshi Ram's-statement, in which 
he alleged that on one occasion when he 
went to Ganesh Prasad’s house his wife 
said that she was not worthy of him, and 
would not go with him (main tumhare gabil 
nahin hun, ham tumhare sath nahin 
jawengt). è 

In support of the contention on behalf 
of the applicant, reference was made to 
rulings reported as Lachman Chamar v. 
Emperor (|), Ochachal Ahir v. Emperor (2) 
and Abdul Wahid Khan v. Emperor (3). 
In the first of those cases, the woman con- 
cerned denied that she had ever seen the 
man, Harihar, who claimed to be her 
husband, and when the latter went to take 

(Ù 56 Ind Cas. 209; A I R1920 All 43; 21 Or. L J 
417:18 A L J 311. 


(2} 107 Ind Cas. 689; A I R 1928 All 194; 29 Or. 
L J 271; LR9 Al Cr,; 9AT Or. R106; 266A LJ 


403. 
(3) 193 Ind Qas. 559; AI R 1927 Oudh 328:«28 Cr, 
L J 703; 1 Luck Cas 235; 8A I Or. R 415. 
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did: 
her away, she deliberately turned her back 
onhim and walked into the house of the 
other man, Lachman. In those circumstances 
it was held that she was not detained by 
Lachman, but, with or without justification, 
had absolutely made up her mind to stay 
with him and not to submit to Harihar's 
claim. That ruling was approved in the 
later Allahabad case that has been referred 
to. In that case there was an additional 
circumstance that it was doubtful whether 
the man concerned was keeping the woman 
forthe purpose of illicit intercourse. In the 
case of this Court a woman had left her 
husband 14 or 15 years before he lodged 
_ his complaint, and had been living with 
another man for six years, It was ‘held 
that in the circumstances that man could 
not be said to have detained the woman. 


In the present-case the facts appear to be ` 


different from those in the cases which have 
been cited. It is true that the learned 
District Magistrate said towards the end 
of his judgment : 

“My own idea is that there was an illicit intimacy 
between tho accused and the complainant’s wife for 


some time before the former took the latter to his 
place.” : 


That however seems to be merely a 
- conjecture, and I think that in the present 
case there is good reason for holding that 
the applicant, at any rate at first, detained 
the complainant’s wife with a view to 
having illicit intercourse with her. It may 
be that having been seduced by Ganesh 
Prasad, she felt some natural reluctance to 
return to her hushand, and declined to do 
so. It should be mentioned that her 
whereabouts could not be discovered, so her 
own evidence was not available in the case. 
I have no doubt that the applicant knew 
‘where she was and covld have produced 
her. He should have done so if he wished 
to take in defence the line that has been 
taken before me in arguments on his behalf. 
As things are, I see no sufficient reason 
to interfere in revision, either with the 
conviction or with the sentence, and the 
application is accordingly dismissed, the 
applicant is said to be a well-to-do man. 
The applicant is on bail. The Magistrates 
who convicted him must see to it that he 
surrenders himself’ and undergoes the 
remainder of his sentence, 


NA. Application dismissed. 
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CALCUTTA HIGH COURT. 
Application in Insolvency Case No, 24 


of 1923, 
i June 28, 1932. 
AMEER All, J. 
In re KESH 4 BLAL DHAR. 

Presidency Towns Insolvency Act (III of 1909), +a 
23, 41—Default to..apply for discharye—Annulment 
of adjudication—Funds, whether vest in Official As- 
signee for benefit of creditors. 

Where an adjudication is annulled by reason of 
the default of the insolvent, the insolvent is to 
lose the benefit of the insolvency, but he is 
not to benefit by the annulment The annulment 
is not for-hisadvantage. Consequently on an annul- 
ment under s 41 being made, the fund should’ be 
vested in the Official Assignesor proper officer under 
the Act in force, and‘is so vested in him for the benefit 
of the creditors and may be dealt with as if the fund 
was being dealt with in the insolvency. Jethaji 
Perajiv. Krishnayya (1, relied on 
- Mr. Sudhir Roy, for the Applicant. 

Mr. J. C. Hazra, for the Creditor. 

Judgment.—This is an application by the 
Official Assignee’ of Calcutta for directions. 
The directions asked for are not specified 
in the prayer to the petition. The matter 
arises in this way: Keshablal Dhar was 
adjudicated on 9th April, 1923. Beereshwar 
Ghosh, the creditor, appearingon this pre- 
sent application, lodged his proof on llth 
July, 1928. Nothing apparently was done 
in the insolvency. On 23rd April, 1928, 
the Official Assignee applied for and ob- 
tained an order for annulment on the ground 
that the insolvent had not applied for his 
discharge, the application being under s. 41, 
Presidency Towns . Insolvency Act. The 
order was made with the direction that 
the money to the credit of the estate in 
the hands of the Official Assignee be kept 
pending the further order of the court. I 
have not got the order before me, but that 
gives the senseofthe direction. The sum 
to the credit of the estate was a sum of 
Rs. 903, and that is the sum which is 
now in question. The insolvent applied 
for payment tohim of that sum. Apparent- 
ly notice of that application was given to 
Beereshwar Ghosh, the creditor who opposes. 
Keshablal Dhar claims the monéy under 
5. 23, Presidency Towns Insolvency Act, on 
the ground that, by the terms ofthat section, 
unless there is a specific order vesting the 
fund in any: other person for the benefit 
of the creditors, the fund reverts to and 
vests in the “insolvent.” He further relies 
on the fact that, if compelled to sue, the 
creditors’ claim is well barred by limita- 
tion. | 

In my view, the principle of the law 
is as follows: Where an adjudication is 
annulled by reason of. the-default of -the 
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insolvent, as in this case, the insolvent is to 


lose the benefit of the insolvency, but he- 


is not to benefit by the annulment. The 
annulment is not for h's. advantage. I 
therefore agree with the ruling in Jethaji 
Peraji v. Krishnayya (1), that normally, on 
an annulment under s. 41 being made, 
the fund should be vested in the Official 
Assignee. or proper Officer under the Act 
in force, and is so vested in him for the 
benefit of the creditors and may be dealt 
with as if the fund was being dealt with in 
the insolvency. Although the order in this 
case does not specifically vest the fund in 
the Official Assignee, I take it that such 
was the intention. In any event the order 
kept the fund in suspense. Although I do 
not th nk it necessary,I am prepared now 
to make an order vesting this fund in 
the Official Assignee for the benefit of the 
creditors, and. he will deal withit as indi- 
cated above. Having regard to the nature 
of the application, to the lapse of time 
and inactivity of the creditors, I propose to 
. give Keshablal Dhar his costs of this ap- 
plication out of the assets, as also the costs 
of the creditor. The Official Assignee’s 
costs will also come out of the assets. I 
cerlify for Counsel. This for practical 
- purposes will-effectively dispose of the fund 
in question. i 
-NA Order accordingly. 
(1) 122 Ind, Cas, 351; A I R 1930 Mad 278; 52 M 648; 


29 L W 619; 57 M L J 116; (1929 M W N 489; Ind 
Rul. (1930) Mad. 319. > 


eee 


MADRAS HIGH COURT. 
Criminal Revision case No. 321 of 1932 . 
an 
Criminal Revision Petition No, 29) of 
1932 


Oetober 11, 1932. 


: Buen, J. 
A. BAKTHAVATHSALU NAIDU— . 
: AcousED —PatiTionER 


° Versus = 
P.N. K. RAMANUJA NAIDU— 
OomMPLAINANT—ResPONDENT. 
` Madras Local Boards Act (XIV of 1920), ss 41, 48, 
4h, 208 (8)—Power of District Board President over 
President of Panchayat—Meeting ` of Panchayat 
convened by Taluq Board President under directions 
of District Board President -Validity of proceed- 
ings—Acis of removed President—Necessity of sanc- 
tion. = : 
The President of a District Board: ‘has no power 
to direct the President of a panchayat to hold a 
meeting on any particular day. The powers of the 
Local Government inthis behalf can be exercised 
only by the President of thé Taluq Board and, 
even the President of the Taluq Beard could only 
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fix some period within which he should perform 
the omitted duty and on failure, appoint some 
person to perform it. He cannot himself convena: 
a meeting. ` | ie OR NGS 


A resolution of-no confidence passed against a 
President of a panchayat ata meeting is invalid 
where leave to make the motion was given at a 
meeting convened by the Taluq Board President 
under the directions ofthe President of the Dis- 
trict Board. 

A person who has ceased to be President can 
thenesforth neither act, nor purport to act, though 
he may pretend toact, as President. 


Petition under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the judgment of the 
Court of Session of the West ‘Tanjore 
Division in Criminal Appeal No. 51 of 1931 
preferred against the judgment in C. C. No, 
81 of 1931 onthe file of the Court of the 
Joint Magistrate of Kumbakonam. : 
`- Messrs. V, L, Ethiraj and N. Somasunta- 
ram, for the Petitioner. i 

-Mr. S. Nagaraja Ayyar, for the Respond- 
ent. 

‘Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, forthe Crown. : 

- Judgment—The propriety of the convic- 
tionof the petitioner under s.208o0f the 
Madras LocalBoards Act depends upon 
the validity ofthe meeting of the Pancha- 
yat held on the 8th June (1931) at whicha 
majority often members out of fifteen 


` passed a resolution of no-confidence. If that 


meeting was validly called and held, then, 
the petitioner must be deemed. to have 
vacated his office forthwith, [s. 44 (4) (a)] 
and as he admittedly failed to hand over 
the documents etc., to his successor he 
must be held guilty of an offence under 
s. 208 (3) of the Act, I cannot accept. 
the argument of Mr. Ethiraj that even if 
he had ceased to be the President, he 
nevertheless purported to continue to act 
asthe President, and therefore, could not 
be prosecuted without the sanction of the 
Local Government. It seems to me self- 
evident that a person whohas ceased to 
be President can thenceforth neither act, 
nor purport to act though he may pretend 
to act, as President. | ' ` 

The validity of the meeting held on 8th 
June, 1931, is dependent on the validity 
ofthe meeting held on the 28th May, 1931. 
at which leave tomake amotion of no- 
confidence was given to one of the mem- 
bers. The meeting heldonthe 28th May, 
1931, was convened by the President of the 
Taluk Board, who took action under the 
orders of the President of the District Board 
because the petitioner had disobeyed the 
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order of the President of the- District 
Board to hold a meeting onthe 21st of 
May, 1931. ‘It is quite clear that the Presi- 
dent ofthe District Board had no power 
to direct the petitioner to summon a 
meeting on any particular day. Under 
s. 41. (1) if the Petitioner made defaultin 
performing any duty imposed on him by. 
the Act the Local Government could. by. 
order in writing fix a period for the 


performance of.such duty by the -petitioner.. 


And under s. 41 (2) if the petitioner failed’ 
to perform the duty. within.the period'so 
fixed, the Local -Government could* appoint 
some person to perform it. The petitioner. 
being. the President ofa panchayat these. 
powers ofthe Local Government could be 
exercised by the President of the Taluq. 
Board: Section 42 (b); but there is. no 
room forthe intervention of the Presi- 
dent of the District Board. Even the Pre- 
sident of the Taluq Board could. only. have 
(a) fixed some period within which the 
Petitioner should’ perform the omitted duty. 
and (b) on failure, appoint’ some person to 
perform it. 

It appears to me therefore, that. the 
meeting of 28thiMay,.1931, was not validly 
summoned;, consequently the leave then 
granted to move a resolution of no-confi- 
dence.at the meeting of 8th June, was not 
valid, andthe resolution of no-confidence 
itself was invalid. It follows. that the 
petitioner did not vacate his office on 8th 
June and the conviction under s. 208 (3) 
of the Local Boards Act is wrong. 

I may say that the “default” of which the 
petitioner is supposed to have been guilty 
has not, been. proved. According to Mr. 
A. Narasimha Ayyar who appears. for the 
learned Public Prosecutor in. support of 
the conviction, the dereliction. of duty of 
whichthe petitioner was guilty was. his 
refusal to place before the meeting of. 21st 
January, 1931, the application of one.of the 
members for leave to move a resolution 
of no-confidence. It is very doubtful whether 
‘that application was made in accordance 
‘with s. 44 (a) of the Act. The learned 
Sessions Judge says that it was nob con- 
sidered by. the petitioner on the ground 
thatit had been given to him after the 
other business of the meeting had com- 
menced. If that were so the Petitioner was 
well within his rights in refusing. to allow 
the application to be considered by the 
meeting, and his refusal was not.a breach of 
duty at all. | 4 

~ 'I_ say, nothing. about the petitioner's 
conduct in general; the learned: Sessions 
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Judge’s-strictures are certainly not unfoun d 

ed. Butit is clear that the conviction: 

under -s. 208 (3) of ihe Local Boards Act 

cannot be maintained. Iset it aside and’ 

order that the fine, if collected, be refunded. 
N. K. A - Order accordingly. 





CALCUTTA HIGH COURT. 
Insolvency Appeal No. 97 of 1931. 
July 11, 1932. 

RANKIN, C. J. anp C. C. Gaos, J. 
PARESHRAM— APPELLANT 


VETSUS 
OFFICIAL ASSIGNEE or CALCUTTA: —- 
RESPONDENT. | 
Insolvency—Compositicn deed—Trustee entrusted with. 
assets for’ payment to creditors—Balance left after’ 
payment— Whether can be paid to insolvent 

Where under a com, osition deed, a trustee was 
entrusted with the assets ofan insolvent firm for pay- 
ment to creditors and after.such payment, a balance: 
was left’ in his hands; some of the creditors not having. 
made demand, and the insolvent firm sought for pay- 
ment of that balance : 

Held, that the High Court had power to order the: 
Official.Assignee as trustee, to pay the balance to the: 
insolvent- as prayed for. l 

FACTS.— The Official Assignee obtained. 
possession of assets to the extent of Rs. 17,000. 
and the creditors of a firm proved their 
claims in insolvency. After three years,-a 
deed.of composition was approved and the 
adjudication was annulled. Clause 4 of 
the composition deed was as follows : 

4. That the payment of the composition be 
secured in the following manner. . ib) The 
trustee shall stand personally responsible for and 
pay to such of my creditors as would prove their 
claim a dividend of annas 4 in every rupee of the 
principal amount-of our debt due to them respectively 
within three months from the date of the order. The 
mode of payment shall be in the discretion of the 
trustee. (c) In consideration of the trustee. paying 


- all sums of money in the manner stated above, all the 


assets and outstandings of our business asalso real 
and personal estate will be assigoed over to him 
which when realized shall be appropriated by the 
trustee towards the advances made by him ior the 
payment of our debts aforesaid to the extent of his 
said advances and the balance. If any, shail be paid 
to us. 


Subsequently a trustee was appointed and 
the creditors were to get 4 annas in the 
rupee under the composition. The majo- 
rity of the creditors received their claims 
from the trustee. The balance of amount 
left with the trustee was not demanded- by 
the other creditors. The debtor firm 
sought to get this amount. 

Messrs. Sudhir Ray. and S. K. Basu, for 
the Appellant. 


Rankin, C: Ji!—Wewill make: an’ order 


‘that the Official Assignee beat. liberty. , to 


1933 


pay tothé appellant who was debtor -in 
the insolvency, the unclaimed: balance- of 
Rs. 2,256-2-10, which is in the hands of the 
Official Assignee, not as Official Assignee 
inthe insolvency, but asa trustee of the 
fund put upin connection with the compo- 
sition arrangement made with the sanction 
of the court, In my judgment, we have 
power to do this and the order should be 
made. 

C.C. Ghose, J.—I agree. 

N. A, Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER’S 
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Givil Revision Application No. 221 of 1932. 
February 18, 1933. 
MAONAIR, J. C., AND SUBHEDAR, A. J: G 
NARAYAN PATIL PLAINTIFF APPLICANT 
i g versus 
HIRALAL BRAHMIN AND axoTHER— 
DEFENDANTS — Non-APPLICANTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
22—Pauper respondents—Cross-objections, if may be 
filed without payment of stamp duty. 

Under O. XLI, r. 22, Civil l'rocedure Coda, a 
pauper respondent is entitled to present a cross- 
objection to an appeal without payment of stamp 
duty. Raja Rutan Singh v. Rani Beni Bai (2), 
overruled 

[Case law discussed], 


Application for Revision ofan order of 
the District Judge, Nagpur, dated'the 25th 
April, 1932, in CO. T A. No, 39 of 1931, pending 
for ¿9th August, 1932, arising in C §. 
No. 77 of 1928, dated the 17th July, 1931, on 

‘the file of the Sub-Judge, Second Class, 
Saoner. R 

Mr, M. R. Bobde, for the Applicant. 

Mr. W. R. Puranik, for the Non-Appli 
‘cants, 

_ Judgment. - The order inthis application 
_will govern the disposal of. Civil Revision 
No. 278 of 1932, between the same parties. 
‘The non- applicants were respondents in 
appeals before’ the District Judge. They 
applied for permission to file cross- objections 
in forma pauperis. The applicant urged 
that pauper respondents were not entitled 
to present objections without payment of 
‘stamp duty. The learned District Judge 
‘considered that cl. 5of O, XLI, r. 22 of the 
First Schedule tothe Civil Procedure Code 
was clear, and. overruled this contention. 
He points out that this view was taken in 


Chander Kala Koer v. Dulhin Raja Koer | 


(1). 
Tn revision it was-urged that the learned 


(1),119 Ind. Qas.. 900; 7 Pat. 827: A I R 1929 Pat. 4 


` 81710 P LT 387; Ind. ‘Rul (1929) Pat. 628, 
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District Judge was- bound to follow thé 
reported ruling ofthis court Raja Tatan 
Singh v: Rani Beni Bai (2), which was not 
brought to his notice. In view of the 
possible necessity of overruling Raja Ratan 
Singh v. Rani Beni Bai (2) the revision ap- 
plication has been heard by a Bench of two 
Judges. Ismay, J. C., in Raja Ratan Singh 
Rani Beni Bai (2), held that s. 16 of the 
Court Fees Act, did not allow a court to 
hear a cross-objection until court-fee had 


` been paid, making no exception to the rule 


for pauper respondents. He followed the 
decisions in Babaji Hari v. Rajaram: Ballal 
(3), Narayana v. Krishna (4) and Brojesh- 
wari Dasi v. Guroo Churn Das (5). These 
decisions were given before the amendment 
of the Civil Procedure Code by Act VII of 
1888. In Narayana v. Krishna (4) the 
Judges have stated that the Civil Procedure 
‘Code did not provide for the admission of 
objections even when preferred by a pauper 
without payment of court-fees and expres- 
sed the opinion that the omission was un- 
intentional. The nature of the change ef- 
fected by Act VII of 1888 is described in 
Govind Rani Dasi v. Radha Ballabh Das 
(6): 

“We now proceed to deal with the applicaticr for 
leave to-file the petition of the cross-objection. in 
forma pauperis presented by the defendant. It 
has been suggested by the learned Vakil for the 
appellant that an applicatton for leave to file a 
petition of cross objcctions in forma pauperis cannot 
be entertained under the Code; but this position 
cannot be maintaire1 No doubt, the cases of Ra- 
shomonee v. Junmoji (Ti. Babaji Hari v. Rajaram 
Ballal (3), Narayana v Krishna (1) and Brojeshwart 
Dasi v. Guroo Churn Das (5), support the view that 
under the Civil Procedure Oode of 1659, s 318 and of 
1882, s. 561, a petition of cross-objections could not 
be filed in forma pauperis, but since then, the 
Code has been amended by Act VII of 1888 by 
s. 43 of which a proviso was added to the effect that 
the provisions relating to pauper appeals were ap- 
plicable to crogs-objections taken under s. 561, Ihis 
provision is reproduced in O XLI,r. 22, sub-r. 5 of 
the Code of 1908.” 

It appears then thet Ismay, J. C., omitted 
to notice the change in the law effected by 
Act VII of 1888. We do not require to con- 
sider whether or not s. 16 of the Court 
Fees Act would have justified the decisions 
of Ismay, J. O., in spite of the fact that 
s. 561 of the Code of Civil Procedure, 1882, 


had been varied by Act VII of 1888, for 


s: 16 of ihe Court Fees Act, has now been 


repealed by Sch. V. of the Code of Civil Pro- 


Q)I NLR 32, 
1B 75. 
(1) 8 M214, 
(5) 110 735. 
(6; 7 Ind..Cas 11f;. 15 


O W N 205;. 
We : 
DSW R365 


120 LJ 
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cedure (Act V of 1908). The applicant’s 
Counsel draws our attention to the effect 
that Sch. V was again repealed in 1914, but 
this repeal does not restore the provisions 
of s. 16 of the Court Fees Act (General 
Clauses Act X of 1897, 8. 7). Rule 22 (5) 
of O. XLI of the Civil Procedure Code, is, 
as the District Judge remarks, clear, and 
the Court Fees Act now contains no provi- 
sions to a contrary effect, The order of the. 
District Judge is then correct. The appli- 
cations are dismissed: costs on the appli- 
cant; Counsel's fee in each case Rs. 15. 
NA. Applications dismissed, 


reas 


NAGPUR JUDICIAL COMMISSIONER'S 

_,. . COURT. 

First Civil Appeal No. 52-B of 1930. 

_ duly 12, 1932. 

VIVIAN Boss, A. J.O. 
MANLADINA AYUB SHOP AKOLA 
AND OTHERS—PLAINTiFFS—APPELLANTS 

VETSUS 
SUKHDEO DATTAJI -DEFENDANT 
— RESPONDENT. 

Usurious Loans Act (XI of 1918), 8. 3 (2)—Ap- 
plicability of Met Con TAN ates when monstr- 
ous or excessive— Mere 2 per cent. per mensem in- 
terest and 8 per cent. on defaxult—Power to reduce 
rate, 5 

The Usurious, Loans Act confers wide powers on 
the courts but it doesnot dispense with the usual rules 
about evidence and proof; nor does it abrogate the 
ordinary laws of the land except to the extent 
specified in the Act 

There aretwo cases contemplated by the Act ; 
one where the interest is excessive and the transac- 
tion substantially unfair; the other where .the in- 
terest is soexcessive that thatin itself is sufficient 
indication of unfdirness and relieves the court from 
enquiring any further into the matter. 

The interest of 2 per cent. per mensem simple 
and in default 3 per cent. per menssm also simple 
may be high but it can scarcely be described as 
monstrous. 

Excessive is a relative term and what is excessive 
is one case will not necessarily be so in another. 
It depends upon the surrounding circumstances. 

A bargain which is fair in its inception cannot 


become unfair by the happening of subsequent 
events, nor can interest, which was reasonable in 
the begianing, become excesziveat a later date. 


The court is limited to a consideration of cireum- 
stances which existed “at the date of the loan ". 

First Appeal:against a decree of the Sub- 
Judge No. 2 First Class, Akola, in C. 8. 
No. 3 of 1930, dated the 28th March, 1930. 


Judgment.—This appeal arises out of a 
Case under the Usurious Loans Act of 1918. 
Both, parties to the suit are money lenders, 
the plaintiff being the bigger of the two. 
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On 20th July, 1926, the plaintiff advanced, 
Rs. 4,000 to the defendant on a bond of 
that date. Interest was fixed at 2 per cent. 
per mensem simple, and the money was to 
be re-paid within 6 months. Inthe event 
of the default interest was to be paid at 
the rate of 3 per cent. per mensem, simple. 

The defendant admitted his liability 
under the bond, and merely asked for relief 
against the interest on the ground that it 
was both usurious and penal. He also asked 
for an instalment decree. No evidence was 
taken in the case. 

The lower Court applied s. 3 of the Us- 
urious Loans Act and allowed a flat rate of 
21 per cent. per annum. It held the rate 
of interest inthe bond was excessive, and 


` also that the bargain was substantially 


unfair. The reasons for this decision 
were :— 

(1) The amount borrowed was consider- 
able, namely Rs. 4,000. 

(2) The plaintiff did not incur much risk 
because 


(a) he would not have lent the. money 


Le the defendant's personal credit if he 


S the defendant has considerable land- 


“ed property, and 


(c) has practically no debts. 

(3) That the enhanced rate was to come 
into force only after 6 months. . 

On the question of an unfair bargain the 
lower Court relied on its finding that the 


interest was excessive. 


In addition to these facts the learned 
Judge also relied on circumstances- which 
arose after the bargain had been concluded. 
He says, for instance, that the defendunt’s 
own money-lending business has turned 


‘against him owing to adverse circumstances, 


and although he has made every endeavour 
to re-pay this loan, he has not been able 
to doso through no ‘fault of his. The find- 
ings then conclude with the following pas- 
sage :— 

sie i haye shown that on the face of the contract 
undue advantage has been taken of the tightuss of 
the defendant's - position to make him enter into the 
contract.” 

I am of opinion this betrays a misunder- 
standing of the Usurious Loans Act. Its 
object and the reasons for its enactment 
have been explained by Srivastava, J., in 
Sarju Prasad v. Gauri Shankar (1): 

“The Usurious Loans Act was enacted with the 
object of giving relief against oppressive lean trans- 
actions. Before the Act was passed the powers of 
courts in this country to grant relief in such cases 
were limited to cases of unconscionable bargains in 

(D 115 Ind. Cas, 841; 4 Luck, ys O W N-780; 4 
IR 1928 Qudh 396. Row sh AN Paes 
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Which the elements of undue influence could ba 
established and to cases of stipulations by way of 
penalty. These powers were quite inadequate to 
meet, a large class of cases in which the transactions 
were decidedly oppressive but which could not be 
brought within the four corners of s. 16 or 74 of 
Indian Oontract Act. So in order to meet these 
cases the Legislature has given very wide powers” for 
granting relief under this Act.” 


But none of this dispenses with the usual 
rules about evidence and proof; nor does 
it abrogate the ordinary laws of the land 
except to the extent specified in the Act. 

It seems to me there are two cases con- 
templated by the Act;, one where the in- 
terest is excessive and the transaction sub- 
stantially unfair; the other where the in- 
terest is so excessive that that in itself is 
snfficient indication of unfairness and re- 
lieves the court from enquiring any further 
into the matter. The Indian Act is based 
on the English Money Lenders Act of 1900 
as interpreted by the House of Lords in 
Samuel v. Newbold (2). In that case Lord 
Macnaghten said that what the Act re- 
quires is that the interest should be exces- 
sive and the bargain “unreasonable and not 
in accordance with the ordinary rules of fair 
dealing.” Then he continues: 

- “The “rate of interest may be so monstrous as to 
show that by itself, There may be, as Lord Thurlow 
Said in oae case, ‘an inequality so strong, gross, and 
manifest that it must be impossible to state it to a 


man of common sense without producing an exclama- 
tion at the inequality of it.” 


What are the facts here? The interest is 
2 per cent, per mensem simple and in de- 
fault 3 per cent, per mensem also simple. 
The rate may be high but it can scarcely 
be described as monstrous. It was the rate 
allowed by their Lordships of the Privy 
Council together with compound interest in 
default, in Balla Mal v. Ahad Shah (8). 
Lord Atkinson said :— 

“There is nothing inherently wrong or oppressive 
in a lender’ssecuring for himself compound interest 
after the borrower had for a considerable time 
neglected to pay the debts he owes or the interest 
accruing upon it which he has contracted to pay. The 
borrower cannot acquire merit simply by breaking 
his contract. Bankers are infact in this country in 
the habit, in the ordinary course of business of 
capitilizing the interest accruing on overdraft current 
accounts every six months, as long as a debit balance 

-against the customer remains dus” 

In the circumstances Iam clear the expla- 
nation tos 3 (2).(d) does not apply. We 
are then left to consider whether the interest 
though high was excessive. 

Excessive.is a relative term and what is 


(2) (1908) AO 461; 
TL 


3) “8 “ad, Oas. 1; 23 O WN 233; 35 M LJ 614; 
16 Á LJ 905; 124 PR 1918: 25 ML T 55, 180 P 
W RING 29 OL J165; 1UPL R (PO) 25; 21 
‘Bom, L R 558 (P O). 
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excessive in.one case will not necessarily 
be soin another. It depends upon the sur- 
rounding circumstances. What was the 
rate of interest prevailing in the locality ? 
Was the money market tight at the time? 
Could the defendant have obtained money 
at a lower rate, and if so, why did he not 
do so?’ This is the sort of thing which. 
ought to be considered. But they must all 
be duly proved ; courts cannot assume their 
existence: Ram ‘Krishna Kulasiv. Haramba 
Chandra Ray (4). In the present case there 
is no evidence whatever, not a single witness 
has been examined. One excellent indica- 
tion would have been the rate at which 
the defendant himself lends money but even 
that has not been disclosed. Iam, there- 
fore, of opinion that there is no foundation 


-for the lower Court’s finding that the rate of 


interest is excessive. 

Then as to the unfairness of the bar gain: 
what are the facts here? Two money- 
lenders deal with each other at arms length 
and choose to enter into a bargain which 
is extracted from many a poorer man. 
Where is the unfairness in it? What is 
there to suggest that it is “unreasonable 
and not in accordance with the ordinary 
rules of fair dealing?” Not a single cir- 
cumstance has been 1 adduced to show that 
the one used his position to extort an unfair 
advantage from the other. There is no 
foundation and no justification for the lower 
Court's finding that the defendant made 
the plaintiff enter into the contract. Even 
the defendant himself does not say: so. 

The lower Court has taken into considera- 
tion matters which occurred subsequent to 
the event. This alsowaswrong. A bargain. 
which is fair in its inception cannot become 
unfair by the happening of subsequent 
events, nor can interest which was reason- 
able in the beginning become excessive at 
a later date. The court is limited to a con- 
sideration of circumstances which existed 
“at the date of loan.” Section 3 (2) Jeaves 
no doubt about that. It is also an ordinary 
rule of common sense apart from any 
section: Ganga Bakhsh v. Jagat Bahadur 
Singh (5) and Balla Mal v. Ahad Shah (3). 

It is next urged that the enhanced rate 
is penal, and I am asked. to relieve against 
it. Technically the position is correct: 
Purushottam v. Sahu Gond (6). But as 


(4) 119 Ind. Cas 207; 560 960 at p. 961; 330 W. 
N 368; Ind. Rul. (1929) ‘Oal. 767; A IR 1930 Cal 
207. 

(5) 23 O 15 at p. 25; 22 I A 158; 5 Sar. 643 
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(6) 98 Ind. Cas, 295; 22 N L R 23; A I R 1926+Nag, 
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their Lordships of the Privy Couneil point 
out in Balla Mal v. Ahad Shah (3), there is 
nothing inherently wrong in a creditor 
securing compensation for himself for in- 
terest which is not paid, and for money 
which is not returned when due. The parties 
are a couple of money-lenders who are per- 
fectly well able to look after their own 
interests. I, therefore, see no reason to 
interfere with the contract they themselves 
have made. : 

The appeal is allowed. The decree of the 
lower Court will be enhanced by substitut- 
ing Rs. 7,061-10-0 for the Rs. 5,398-1-0 
allowed by it. Future interest will remain 
at 9 per cent. per annum as allowed by the 
‘lower Court from 28th March, 1930. The 
instalments will also remain as decreed by 
it. The only difference is that one more 
instalment will be added to the decree for 
the balance now remaining under this fresh 
computation. I fix 15th. September, 1932 
as the date for payment of this last instal- 
ment. In the peculiar circumstances of this 
case I direct each partv to bear his own 
costs in this appeal. Costs in the lower 
Court will be as decreed by it. - 

A. Appeal allowed. 


ee 


: CALCUTTA HIGH COURT. 
Second Civil Appeal No. 587 of 1920: 
June 2, 1932. 

COSTELLO, J. 
ALTAPALI KHAN—Drrsn pant 
— APPELLANT 
versus 
UZIRALI KHAN AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Deed—Construction—Intentien of parties—Heow to 
be deduced. 
_ In construing a deed.the intention of the parties 
must be deduced from the language in which the 
document is couched and not by reference 1o the 
particular religious beliefs or ethical doctrines of the 
persons using. them. lp 224, col. 1 | 

The question whether a particular dccument isa 
mortgage oran out and outsale has to be deter- 
mined mainly with reference to the terms of the 
document itself Greater. weight should be given to 
what the document is expressed’to be than what 
appears from. the margin or what is endorsed out- 
side the actual termsof the document 
1i] e 
_ Second Civil Appeal against a decree of 
the Additional Sub-Judge, Chittagong, dated 
the 19th September, 1929. 
` Mr. Chandrashekhar Sen, for the Appel- 


lant. 
Mr. Rohinibinode Rakshit, for the Respon- 
dents. 
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Judgment.—This is an appeal from a 
decision of the Additional Subordinate 
Judge of Chittagong, dated 19th Septem- 
ber, 1929, whereby he reversed the deci- 
sion of the Munsif, 3rd Court, Patiya, dated 
5th September, 1927. The suit out of which 
this matter arises, was instituted on 20th 
December, 1926, andthe plaintiffs were 
claiming to redeem certain lands, originally 
held by their predecessor in kayemi raiyati 
right. The plaintiffs claimed to redeem 
those lands upon the allegation that they 
were mortgaged by the plaintiff's predeces- 
sor-in-title to one Ashkar Ali on 23rd Jaistha- 
1260 M. E., corresponding to 5th June, 1898. 
The defendant asserted that he had been 
continuously in occupation of the lands in 
question from the date just mentioned up ta. 
the time of the institution of the suit on 
20th December 1926. The real defence to 
the plaintiffs’ claim was that the docu- 
ment dated 23rd Jaistha 1260, was in 
law not a nortgage but was a deed of 
sale.by which the lands therein referred 
to. were sold, but subject to re-purchase, 
the condition of such re-purchase being,, 
if the transferor repaid the sum stated. 
tobe the price together with an equal’ 
amount of profit within a period of eight, 
years from the date of the document then he, 
would be entitled to get back the lands 
transferred by him. , The plaintiffs were 
ready and willing to pay to the defendant: 
an amount equal tothe p incipal sum and 
an equal amount by way of profit in order 
to redeem: the lands fiom the defendant, 

The only quesiion wnich arises for deter- 
mination inthis appeal is the short pcint 
whether or not the document of 23rd Jais- 
tha 1260 was a mortgage by way, of condi- 
tional sale or was an.out and out sale. It is 
admitted by the defendant that if that 
document isa mortgage, then the plaintiffs 
have no lost their right to redeem the 
lands and that they are entitled to succe-~ 
ed in their suit. On the other hand, if 
the document effected an out and sale of 
the lands then the plaintiffs long since 
lost their right to buy back the lands, 
and their suit fails. The question whether 
a document ofthis character isa mortgage 
or an-outand outsale has to be determined 
mainly with reference to the terms of 
the document itself. Lord Daveyin giving 
the judgment of their Lordships of the 
Judicial Committeeof the Privy Council 
in the case of Bal ishen Das v. Legge (1) 
said with reference to a matter of this kind: 

(1) 22 A149; 271 A 58; 7. Sar. 601;4O WN 153; 
2 Bom. L R523 (PO). 7 
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“The case must therefore befdecided ‘on a con- 
sideration of the contents of the documents thm- 
selves with suth extrinsic evidence of suriounging, 
circumstances as may be required to show in what 
manner the language of the document is related to 
existing facts ” 5 ji 4 


In the present case it appears that 
the plaintiffs sought to support their 
contention that- the document of 23rd 
Jaistha, 1260, was really a mortgage, by re- 
ferring to statements in a petition which 
had been put forward in connexion with 
certain executicn cases by the defendant, in 
whichthe defendant had described the 
document with which we arenow concern- 
ed as kut-kabala. In my opinion, however; 
as the filing of that petition was an event 
“which occurred some time. subsequent to 
the execution of the document, it is not a 
‘matter which fal’s within the latter } art - of 
the proposition laid down by .Lord Davey 
and accordingly that petition ought not 
to be taken into account one way or the 
othe: for the purpose of deciding the point 
at issue between the parties in the present 
proceedings. It.is to be observed, from 
-the dates which I have-already mentione’; 
that seme 28 years had. elapsed from the time 
when tha bargain was made, between the 
part es tothe time when the present suit 
-was instituted and-therefore in endeavour- 
ing to construethe terms of the document, 
one must bear in mind the observations - of 
Lord Cranworth, L.-C., in the we’l-known 


case of Alderson, v. White (2) where he. 


said: ae 
‘What is there to.show that it (that.is to say the 
document then under consideration, was intended’ to 
be a mere moitgage? ‘1 think thatthe ‘court, after a 
lapse of 30 years, ought to require cogent evidence to 
induce it to hold that an instrument is -not what. it 
purports to be, and Esee but little evidence to that 
effect here.” 7 i 
-That -passage in- the judgment of- the 
Lord ‘Chancellor has-been quoted in-a 
-number of cases since and always with 
approval, notably “by -Lord Atkinson in 
the judgment of the Judicial -Committee 
of the Privy Council in the case of Jhanda 
‘Singh v. Wahiduddin (8).. The same: pas- 
sage had previously been-réeferred’to by Sir 
-Barnes Peacock in givingthe judgment of 
the Judicial Committee of the Privy Council 
in the case of ‘Bhagwan Sahai `y.: Bhagwan 
‘Din (4). Owing tothelapse of time in the 
“present case, I think, one is bound ‘very 
ne (1858) 2: De‘ G-& J-97;°4 Jur: (N8)125; 6 WIR 


(3) 26 Ind. Gas. 38; A-I R 1916 P’C.49;-43 LA 
284; 38 A 570; 31M L J-750; 210 W N £6; OM 
L T 529; 14 A. L.J 1189:,(1926)°2 M’W N 570;-19 
‘Bom. L R 1;5 L -W-189;--25 O LJ 524; 10 Burs L 


T 131 (P 0). r 
(4) 12 A387; 171 A 98; 5 Sar.:457 (PO), 
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carefully to scrutinize the actual pro- 
visions of the document of 23rd Jaistha 
1260 before approving the judgment of 
the learned Subordinate .Judge .of Chit- 


. tagong, who cameto the conclusion that 


the view taken by the learned Munsif 
that the transaction was an out and out 
sale was not correct and that the trans- 
fer was really by way ofmortgage. There 
is another important passage in the judg- 
‘ment of Lord Cranworth in Alderson v. 
‘White (2), which also has been relied upon 
in subsequent cases where a point similar 
to the present one was under consideration. 
That passage is in the following terms: 
i “The rule of law on this subject is one dictated 
by common sense, that prima facie an absolute con- 
veyance, containing nothing to show that the relation 
-of debtor-and creditor is to exist between the parties, 
does not cease to be an absolute conveyance and 
become-a mortgage merely because the vendor stipu- 
lates that he shall have a right to purchase. In 
every such -case the question is, what, upon a fair con- 
struction, is tbe- meaning 0f the instrument? ' 
- In order to decide what is the meaning 
of the instrument.now before.me, one must 
therefore .look at the precise terms of the 
document itself. They are as follows: — 
“This kabala for absolute sale of lands and rent 
sheweth:--"l possess, separately, in kayemi raiyati 
Tight ihe lands measuring 1 kani-4 gandos and ‘2 
‘karhas, at an annual rent:of Rs, 2-15-0in proportion 
“to my share; out of the total lands and rents described 
below with details regarding mauza, mehal, dags, 
etc Now, owing tomy necessity, for clearing up my 
debts,.1 sell the said” lands absolutely to yow at the 
price of Rs, 44, You, being possessor in my right 
and title, continue to enjoy and possess the said 
lands in succession of sons and grandsons downwards, 
with all its tenements and hereditaments. On no 
occasions Tor my successors-in-intérest should.claim 
or have the right to claim the said lands; if such-a 
‘claim.is-ever made, it will be disallowed, If ever 
there be any impediments to your purchase or’ posses- 
sion, then you shall be able`to realize the principal 
-amount-and an equal amount of profits with costs and 
: interest at the rate of one anna per rupee per -month 
-from me personally and from my movable and im- 
-movable properties calculating the date of the cause 
of action’ from the date of your dispossession, -I have 
-not created any charge on the-said lands, etc,’ by any 
.deed.in favour of anybody; if the creation of any 
-such charge’ be proved, then I shall be. liable to be 
, prosecuted under the Penal Code, Be it known that 
“if the said principal ‘amount and the equal amount ôf 
profit be paid to you within the period of eight years, 
„then you shall return back the said lands with this 
kabala Under these terms.I execute this absolute salee 
‘deed’.” : ' 
It is to be observed ‘that-the document 
-begins-with the words ; 
“This kabala for absolute sale of land and rent 
~sheweth.” 


The document therefore at the outset pur- 
-ports tobe a deed of sale and also to sell 
absolutely the lands described in it at the 
price of Rs. 44. The transferee is notonly 
-to be the possessor in.the right and title of 
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the transferor, but is to continue to enjoy 
and possess the lands in succession of sons 
and grandsons downwards, buton no occa- 
sion shall the transferee or his successors-in- 
interest claim or have the right to claim the 
said lands and, ifsuch a claim isever made, 
it is to be disallowed. It seems to me therefore 
that, on the face of this document, it isan 
absolute sale of the lands described therein 
and that it operated as a transfer of the 
property in those lands to the present im- 
mediately upon the execution of the do- 
cument. The learned Subordinate Judge 
has been greatly influencéd bythe fact 
that inthe margin of the document there is a 
writing in these terms kat kabala lands 1 kant 
4 gandas 2 karhas amount—Rs. 44.” The 
learned Subordinate Judge,.contrary to the 
view of the court of first instance, came to the 
conclusicn that that endorsement on the docu 
ment must have been put there by or with 
the knowledge and assent of the defendant 
and therefore afforded some indication that 
the parties themselves intended the document 
to operate as a mortgage by conditional sale. 
The Appellate Court below. seems to have 
placed more reliance on the presence of the 
of the expression kat-kabala - in the 
margin of the document than on the 
presence of the word kabalain the body of 
the document itself. Whereas, on the 

other hand, the learned Munsif said: 

“The words ‘kabala ofsale’ are very significant and 
had the transaction been really a mortgage there was 
no bar in writing the words ‘deed of conditional sale’ 
in place of kabala of sale” | ` | 

In passing, I may point out that it seems 
` that; in its origin, the expression kat-kabala 
meant no more than a conditional agreement 
or any deed of conditional sale stipulating 
that if by a certain date the purchase price 
or money advanced be not paid, then the 
sale would become absolute: see Wilson’s 
-Glossary, page 267. It seems clear that 
originaliy the expression wasnot used as 
necessarily meaning a mortgage. Mr. Sen, 
on behalf of the defendant-appellant in this 
‘appeal, has drawn my attention to the case 
of Kinuram Mondal v. Nitye Chand Sirdar 
(5), and in particular to a passage in the 
judgment of Sir Francis Maclean, ©. J., at 
page. 402,* where he says: 

“Tet us look atthe documents. There can be very 
little doubt upon the face of the first document that 
it wasan outand ont sale. The language of the 
document is clear, that the defendants did sell the 
-property in question, and they speak of this docu- 


ment as aclear deed of sale divesting all righis for 
a consideration of Rs. 375, which they say is ‘its 


(5)°11 O W N 400; 60 LJ 208. 
a tte ptm tc maagama aana 
#Page of 11 0, W, N.—[Ha ] 
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proper value at the present time.’ The purchasers 
were to become entitled to all the rights of the 
vendors and to possess and enjoy the property with 
their ‘heirs, eons and grandsons, etc. This clearly is 
an out and out sale.” 


Mr. Sen points out that in the present case 
the documentis not one of the kind where 
thereis a provision that, if the transfercr 
does not repay the price with or without 
some’ addition by way of compensation 
within a certain time, then and in that 
event, the property will pass to the trans- 
feree, which in effect’ was the situation as 
regards one of the documents in the case, 
to which I have just referred.’ Mr. Sen 
lays much stress upon the point that, as 
regards the document inthe present case, 
the effect was that the property passed ai 
the time of its execution and that the pro- 
vision 1elating to the getting back of the 
property was in these words: | 

“lf the said principal amount and the equal amount 
of profit be paid toyou within the peroid of eight 
years, then you shallreturn back’ the said lands 
with this kabala. Under these terms I execute this 


absolute sale-deed.” 

Mr.Sen accordingly argues that the 
property in question passed immediately 
upon the execution of the document and 
the transferors had merely the right to 
get backthe property in theevent of their- 
taking advantage of the condition within 
the specified period of eight years. 
Mr. Rakshit, on the other hand, on be- 
half of the plaintifis-respondents to this 
appeal, relied upon and emphasised the 
reasons given by the learned Subordinate 
Judge inthe course of his judgment in 
support of his view that the transaction 
was really a mortgage and not an out 
and out sale. In particular Mr. Rakshit 
saysthat the clause in the document, to 
which I have just referred, is really in 
favour of the plaintiffs because there is no 
stipulation in thedocument providing for a 
reconveyance of the land in question. It 
simply provides that “you (that is, the 
transferee) shallreturn back the said lands 
this kabala.” Those words, says 
Mr. Rakshit, clearly indicate that the 
transaction was a mortgage, seeing that 
what the parties agreed to wasthat ifthe 
principal and an equal amount of profit 
were paid within a period of eight years 
the transferor would get back the lands 
and the kabala would be handed over 
for cancellation. On the whole I think the 
view put forward by Mr. Sen is correct 
and moerover I think I ought to give 
greater weight to the fact that the docu- 
ment is expressed to be a kabala (i e, a 
deed of sale) and to the provisions in if 
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indicativé of absolute conveyance of the 
lands rather than to the other fact already 
discussed, namely, that in the margin there 
happens to be the expression “kat-kabala.” 
In my opinion, such an endorsement placed 
outside the actual terms of the documents 
by no means necessarily stamps the. in- 
slrument with the character of a mortgage. 

Fhe expression in any case might “be 
intended to do no‘more than indicate that 
the document was a deed of sale, with a 
condition stibsequent. The marginal addi- 
tioń cannot be taken conclusively to affect 


the transaction set forth in the document. 


with allthe incidents and implications of 
a mortgage. The descriptive expression 
may meanno more than. that the kabala 
containsa condition for re-purchase of the 
lands described in the kabala on certain 
terms. I take the view therefore that I 
ought to pay more attention to what the 
document itself says than toa mere exis- 
ence of a descriptive expression on the 
margin of the document which might have 
found its way there by some wholly for- 
{uitous circumstances or for some extran- 
eous reason. I do not think that much 
weight need be given one way oœ the 


other tothe fact that the condition for. 
etting back the land by payment of money. 


is expressed by the words “if the said 
principal amount and anequal amount of 
‘profit be paid,” because it has to be borne 
in mind that whatever the nature of the 
transaction was, undoubtedly throughout 
all the years subsequent to the transfer, the 
defendant was in- possession of the land 
and enjoyed therefrom all the profits 
accruing from the use and occupation of 
it, Mr. Rakshit has argued that be- 
cause the -words used are 
amount and an equal amount of profit,” 
they ought to be read and construed as 
if they were “principal amount and 
interest.” He has sought to explain the 
particular form of words inthe document 
upon the ground that the parties to the 
transaction are Muhammadans and so have 
disguised what’ is in substance a mort- 
gage in the form ofan out and out sale 
in order not to offend against the religious 
principles of their community which at 
one time at any rate were opposed to the 
lending out of money at interest. In 
- support ofthis aspect of the matter, Mr. 
‘Rakshit cited the case of Mohammed Usman 
v. Abdul Rahman (6) at page 76* where 


(6) 96 Ind, Cas. 100; A IR 1922 Cal. 1151; 42 O 
LJ 74, 
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‘instead of seeking 
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Mukerji, J., with the concurrence of 
Greaves, J., said: 

“The Subordinate Judge says that the document 
ontheface of it purports to bea kabala, that the 
word ‘sale’ is clearly mentioned in the ‘document 
and it is also stated in the document that ihe pur- 
chaser, his sons and grandsons are to énjoy the 
lands and the executant gives up his right and 
authorises the purchaser to transferthe same by sale 
or gift, etc. These terms undoubtedly would go to 
show thatthe object of the executant was to make 
out thatthe document would purport to be ore re- 
presenting an out and out sale. Bu ithat is a matter 
of very little consequence if we take into consideration 
the fact that the document was executed ` between 
Muhammadaneg, and even ifthe real object of the 
parties was to createa mortgage they might conceal 
that intention by using terms and expressions of this 
description” 

In the same connection, Lord Atkinson in 
Jhanda Singh v.. Wahiduddin (3) referred 
to the proposition of law laid down 
by Lord Cranworth which I have cited and 
said: 

“that statement of the lew by Lord Cranworth was 
approved of in Manchestcr, Sheffield and Lincoln- 
ae Railway Co. v. North Central Waggon Co. 

7.” 

It may not be applicable to transactions 
governed by the Muhammadan Law, Lord 
Atkinson however went on to say: 

“It (4. e., the statement of lawas enunciated i 
Lord Cranworth) was apparently held applicable 
by Sir Barnes Peacock, who had vast experience 
of India and its people, to thecase before him. 
In this particular case Sir Barnes Peacock decided 
that it was clear that the case was not one of mort- 
gagorand mortgagee, but one of absolute sale 


. witha rightto re-purchase within a period . of ten 
years.” 


Lord Atkinson was of course referring 
tothe judgment of Sir Barnes Peacock in 
the case of Bhagwan Sahai v: Bhagwan 
Din (4). 

„In the light of that authority,, I think 
that in the present case the learned Subordi- 
nate Judge placed too much reliance on the 
fact that the parties are Muhammadans. In 
his judgment he said: 

“The parties are Muhammadans who in this part 
of the country, try to conceal the real nature ofthe 
transaction in case of mortgages. The wording 


of the deed shows that they prefer to call interest, pro- 
fit or khesarat or compensation " 


It seems to me that ihe learned Subordi- 
nate Judge has rather assumed that be- 
cause the parties are Muhammadans the 
transaction must therefore beof a different 
nature from what is apparent on-the-face 
ofit and accordingly he seeks to explain 
the use of particular expressions upon 
that -basis. That method of reasoning 
is however in my view, wrong because, 
to construe the terms 
of the document as they stand for the pur- 


(7) (18f8) 13 A O 554; 58L JCh. 219; 37 WR. 
305; 59L T 720, 


pose of astertaininig -the effect of “the 
document, it ‘starts with the assumption 


that the transaction is other than its 
terms would indicate andthen seeks to 
justify the use ofthose terms. To use 
a colloquialism, it is in effect putting ihe 
cart before the horse. The factihatthe 
parties are Muhammadans does not really 
assist the court to interpret the actual 
language of the document itself, which 
after all is really the only matter in a 
case like this with which the court is con- 
cerned, It seems to me only reasonable 
to hold. that the intention of the parties 
must be deduced from the language in 
which the document is couched and not 
by reference. to the particular religious 
“beliefs or ethical doctrines of the persons 
using ‘them. 

The other point raised by Mr. Rakshit 
that the document contains no express 
provision for the reconveyance of the pro- 
perty but cnly for the return of the deed 
and the giving of pcssession of the land 
alsə seems .to have hid considerable 
weight with the Subordinate Judge. 
As regards this point Mr. Sen refered to 
the case of Ayyavayyar v. Rahimansa (8). 
‘In that case A, having previously hypothe- 
cated certain land to B, executed a 
conveyance of it to him in 1873 for ʻa 
consideration which'was now found to have 
beén an -inadeguale price. On the same 
day, B executed to A a “counter-docu- 
ment, by which he covenanted to re- 
convey the land and return the sale- 
deed, ifthe sale amount were repaid to 
him in cash on 27th May, 1875. The do- 
cuments contained ` no provision’ as to 
interest and reserved -no power. for the 
„purchaser to recover his purchase money: 
In 1888 A’s representative, alleging . that 
the transaction evidenced by the “above 
documents was a mortgage, -brought a suit 
to redeem it. It was held by the Court, 
consisting of Sir Arthur Collins and 
‘Shephard, J., that the transaction did 
constitute’ a mortgage and that the plaintiff 
was not entitled to redeem. In giving 
„judgment the court said: 

“Flaving regard to the language used in the two in- 
-struments, dated 17th January, 1873, we think there 
can beno doubt that a-sale with a condition for 
.re-purchase. onthe date specified was intended. 
‘The absence of reference to reconveyance does not 
appear to us to be important and there are cer- 
tainly no -words positively indicating that -a 
mortgage was “intended There is no mention ôf 
“interest and no power is reserved to the -purchaser to 
106076 his purchase money.” 


`. (8) 14 M 170, 
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- That: judgment indicatés that -the court 
was of opinion that the absence of a pro- 
vision for reconveyance was not a decisive 
factor. 
` In the present case, neither of the Courts 
below ceme to any definite finding upon 
another matter which might have been 
of seme importance in the determination 
of the case, namely whether or not tHe 
price .of Rs. 44, which was paid, was 
adequate. Therefore the question of the 
con ideration for the, execution ofthis do- 
cument cannot affect the determination of 
the case one way or the other. 

Ican-only decide this case therefore 
upon an examination of the actual teims 


of the document. Bearing in mind the 
principies” already set forth, I ceme to 
the conclusion that I ought to hold that 


the intention of the parties was that the 
transfer would be inthe nature of an out 
and out sale with a right reserved to the 
vendor to ye-purchase the land. on the 
terms.stated, at any time within a period 
of eight years from the dase of the execu- 
tion. 


It follows therefore that this -appeal 
is allowed. The judgment of the: 'Sub- 
ordinate Judge isset aside and that of 


the Munsif restored. The defendant is 


entitled to his costs of ihis appeal. ʻI 

make no orderas to costs in the couris 

below. ` 
“NGA. Appeal allowed. 


; (Translated from Urdu.) 
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‘DINSHAWJI DADABHOY anD OTHERS 
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-Hyderabad Evidence Act «II of 1818-F),-s. CO 
‘Document, -proof of—Attesting witnesses --Execution 
-cf document— Proof. as to, how to be-adduced 
_ .Under-s. 60, - - Hyderabad Evidence Act,.as far a8 
possible, a.document is to be proved hy attesting 
witnesses, .but if it is not possible to do -so or the 
“document is unattested, it may be proved by other 
evidence, k 

‘Execution’ of a doenment does not mean only 
subscribing ~signature -to a “document, me i 


1933 - 
execution, ` ‘the circumstances under’ which the: doen? | , 
ment is alleged. io ‘Ke pa mane ie braver: -speciti~ 


cally. : 

-- Kirst Appeal ; against. - . iher, order; 
of the Nazim: Sadar - Adalat,, ‘Ristate: 
Nawab: Salar Jung Bahadur, ` dated the 26th. 
Khurdad 1337; Fasli.. . - 

- Moulvi Syed; Mohammad. Baki; Moulvi; 
Jamil Ahamad: Saheb‘and -Moulyi; Qiyam 
ul-Haq, for the:-Appellant. 

Rai Manohar Pershad and. Mr. Govind: 
Rao Kothi, for the- Respondent. KN 


. Judgment;- Facts. of the case. are tHat! 
the respondent” No. 1, Dinshawji, the plaint- 
iff instituleda suit ‘against’ ‘tHe appellanti 
and'his minor cousih,,- ; Venkayya, the: res-: 
ponent’ No. 2 for Rs. .12,265° alleging” that* 
he (the plaintiff) had taken Abkari’ ‘contract’. 
of Mouza Kesagi in Salar. Jung Bahadur’s’ 
Estate from 1331 Fasli-to: the. “end of 18857 
Fasli and Had subilet and given.contract io: 
Gaddi Sayanna arid others’ (three persons): 
A sum.of H::S: Rs, 42,732 was due from 
the sub-contractors fill the end of Aban 
1331 Fas'i. Out of the.-said amount the 
defendant took upon himself the responsi- 
bility. to pay Rs. 11,000 under an oral.agree- 
ment and agreed to’ pay the amount com- 
pletely within one year with: iriterest,at one 
per cent. per mensem. He. deposited with 
the plaintiff H. E.H. theNizam's Govern- 
ment... promissory: notes: of? the; value; ofr 
Rs. 11,000as security: for.due payment on 
condition that if within-one year the amount 
with:interest was:noti paid the saidi ` pro 
notes. would be deemed to'be transferred 
absolutely in favour of the plaintiff! Ac- 
cordingly in- performance ‘of the agree:' 
ment on 27th Aban 1331 Fasli, the defend-. 
ant No. 1 through‘ his Mukhtar Varal 
Rukkayya‘sent the said pro-notes: to the“ 
plaintiff. RukkKayya has also executed a’ 
written agreement-as. regards this. The 
defendant “has noti paid a single pie in: 
spite of the expiry of the period.< of'one year. 
“The: defendant. No.. 2 is. also responsible as 
the, family. is joint. Hence it be. declared. 
that the .pro-notes have been, transferred” 
in favour of the plaintiff, by. way. of sale,~ 
and-that he is entitled. to the interest Ce ` 
crued from 27th’ Aban, 1331 Fäsli on thé. 
said notes. If the deféndant No., 2' could’ 
not- be held responsible for-the: payment” ‘of* 
the said amount, {he pro-notes tothe €xteñt- 
of the defendant: No. l’s'share bé ordered: to ` 
be, transferred: in favour of the “plaintiff 
with interest | “accrued: thereon. “A. > money; 
decree be.. -passéd:, “for the balance ofthe ` 
amount with interest; ab 6 per- cent, in favour ` : 
of the plaintiff. If this is not possible’ a 
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: money’ dêcree- for. the whole sathiounty be pas= 
sed: with-costsin favour. off tho: plaintiff... 
creating a-charge-on the pro-notes, 

“The defendants dénied-all: ther allegations: 
in-the plaint: “As tothe fact: how. pro-notes. 
came ‘to be with. the plaintiffi the defend- 
ant alleged-that.they were: kept withi Bal: 
Kishen‘ Rao, his relative. Veral Rukkayya,. 
the -agent holding : -special power of attor- 
ney: used toicollect. the interest- that fell 
die: Thelattertook the pro-note‘from Bab 
Kishen: Rao onthe: pretext. of drawing’ the: 
initerest-and in collusion. with the plaintiffi 
hanhded-them- over to-hini; Hence: the: story: 
of ‘bailment and: security is completely un» 
foundéd..’ A. notice was: also given tothe: 

plaintiff through the Pleader: for-the return: 
Be “the: pro-notes. - He-prayed: for the:dismis« 
sal of the suit. The defendant: No. 2: denied 
the allegations inthe plaiht and’ alleged: 
that he was notiresponsible:as’ he: was:not: 
concerned: . In: his rejoinder: | the plaintiff. 
laid much stress on the- genuineness: of-his: 
allegations in the-plaint and’ admitted: ‘the 
fact’ of: the receipt’ ofa notice; ~ 

Moulvi Ameenul Hassan- the: presiding: 
Judge ofthe Sadar’ A'dalat; Estate’ Nawab: 
Salar Jung: Bahadur (the? Judge:of the 
court: of’ first instance) ‘after: framing the 
necessary issues” and} recording: the: evidence’ 
dismissed the suit’ against: the: second!. desi 
fendant and: decreed the: suiti- against. the? 
first defendant. Against’ the said décrée? thei 
defendant’ No. F Kais‘preferred: thor present 
appeal - : 

The learned: Counsel- for: We appellant’ 
argues: that’ in“the present! case’ the lower’ 
Court'has : passed'a deéree- against'the:ap+ 
pellant though there was’ no “evidences” om 
the poitit. (?): and the evidence. recorded! is 
not? admissible under sr > oË 
the Hydèrabad Evidence Act: Section 601 
says that’ asfar as possible-a* document ig- 
to be proved by the” attesting’ witnesses,- 
But. ifit is not possible to dô: so. ori the: 
document: is unattestedit- may be: proved! 
by. other’evidence, Further: the: learned: 
Counsel ` for -the appellant- cited!. Shib-- 
Chandra Singha yv. Gour’ Chandra- Pali (1): 
and 21.D\ È. Re 449 (F. B.) where: it: Hass 
beén. held'- that’ primarily. the- dõsumenti 
ought: to, be” proved ‘by the attesting: witness: 
ges, 7 -" n e 

“Fiistly in thè- presént' case’ the: plaintif. 
has not proved tha oral’ contract: of the: des: 
fendant relating to bailment allegediby hii - 
in’ the plaint; Secondly no: attempt las: 
béeri made’ to prove thè- execution’ of the: 

(D 68.Ind, ‘Ode. 86; 270, WN 13! as p 135; 35 
OL. 473; AT R 1992°Cal. 160; 
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document by*Rukkayya alluded to by the. 
attesting witnesses. The document re 
y., 


tea by Rukkayya is attested 
two witnesses Chavadappa and Gadla 
Buddappa.. Both were summoned by the 
plaintiff but they werenot produced. No 
reason is assigned for giving them up. Only 
the evidence of the scribe- has keen record- 
ed. He, in any sense, cannot be called a 
witness. Onthe contrary the appellant has 
cited . Chavadappa on his behalf who has 


deposed to all the facts against the plaint- 


iff-respondent No. 1, viz., the appellant was 
not present when the document was execut- 
ed by Rukkayya: Rukkayya has executed 
on his own account and not on behalf 
of the appellant. The plaintiff has not 
produced Rukayya who ‘has executed the 
document at theinstance of the appellant 
as hisagent. The learned Pleader forthe 
respondent argues that inasmuch as Cha- 
vadappa , the attesting witness has deposed 
on behalf of the appellant as regards the 
execution of the agreement by Rukkayya, 
there is no necessity to ‘prove the execution 
ofthe agreement.: This argument does not 
commend itself to us because “Execution” 
does not mean only subscribing signature 
toa document; neither the circumstances 
under which the document is alleged to the 


plaintiff to have been executed must ad 
the . 


proved specifically. For instance 
plaintiff had alleged that the defendant, in 
pursuance. of the oral agreement had sent 


the pro-notes through his agent Rukkayya, 


and at his request the said agent executed 
the agreement. This has not been proved 


by-any of the attesting witnesses. Chava- 
déppa has stated quite contrary to this as’, 


stated above. It cannot be conceived at 
allthat at the time of the execution or im- 
mediately prior to the said agreement if 
the defendant was present and at his re- 
quest the document was executed why he 
did not subscribe his own signature toit. 
The evidence of other people as regards his 
presence and execution of the agreement at 
his request is not fit to be relied upon, 


apart from its inadmissibility under the. 


provisions of s, 60 of the Hyderabad Evid- 
ence Act (II of 1313 Fasli) and in view of 
the authorities referred to above, Ruk- 
kayya was appointed agent holding special 


power of attorney for the purpose of receiv- ` 


ing interest. He was not- authorised to 
execute in thismanner and courts charge 
on his master’s pro-notes. The plaintiff 
has acted very imprudently in getting the 
document executed by Rukkayya and ‘in 
keeping in his possession the. pro-notes so 
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itë. 
charged belonging to the appellant. For 


these reasons the plaintiff is not- entitled ~ 


to any relief against the appellant in res- 
pect of the pro-notes. On the contrary his 
possession willbe deemed to be unlawful. 
and he will be deemed to be the trustee 
for the appellant. We are sorry to express 
that in the present case the original court 
has givena decree in favour.of the  res-- 


pondent holding all the points against the- 


appellant merely on surmises although 
there wes no evidence worth the name ad- 
missible under the law to decide against 
the appellant, Addedto this, the Nazim 
(Judge) ofthe original court who is also a 
Nazim Sadar Adalat did not frame proper 
issues and the final order passed by him was. 
not in consonance with law. He wascalled. 
upon to give explanation and has been 
warned, Consequently we allow the ap- 
peal with costs of both the couris and reverse 
the order of Sadar Adalat. 


No Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT: ee 


Second Civil Appeal No. 154 of 1932. 
January 17, 1938. 
Maonarr, J:C. 
Musammat VITHI AND OTHERS —— DEFENDANTS . 
—APPELLANTS . > 
` VETSUS ' 
PAIKU TELI—Ptarntirrs -- RESPONDENTS. - 
Civil Procedure Code (Act V of 
r. 88—Discretion under—When to be exercised— 
Hindu Law—Suit for custody of wife—Whether 
maintainable when conjugal rights have miot been ' 
enjoyed previously. ` ' 4 
The discretion given by O, XLI, r. 33 should not. 
be exercised unless success of the appeal filed will 
render it just that relief should be granted against’ 
a party who has not appealed, : 
A suit for custody of the person of a wife is 
maintainable even though conjugal rights may not, 
have been enjoyed at a previous time. 


Appeal against the decree of the First 
Additional District Judge, Nagpur, in Civil: 


Appeal No. 11 of 1981, dated the 22nd. 


January, 1932, arising out of C. S. No. 240- 


of 1928, inthe Court of the Additional First 
Sub-Judge, Second Class, Nagpur, dated the 


' 17th December, 1930. 


1908, O. XLI, . 


Dr. Harisingh Gour (with him Mr. V.N, - 


Herlekar), for the Appellants. 
Mr. G. R. Pradhan, for the Respondents. 
Judgment.—The _ plaintiff-respondent: 
Paiku sued for ‘restitution’ of conjugal 
rights. ` He also ‘claimed an- injunction 


against the appellant Vithi's mother and ` 


wf 
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grandfather on 
obstructed him from asserting these rights. 
The trial Judge passed a decree against 
Musammat Vithi alone. Vithi appealed 
and did not implead the other defendants. 


The plaintiff filed a cross-objection asking: 


that an injunction should be passed 
against the other defendants. The Appel- 
late Court dismissed the appeal and 
allowed the cross-cbjection. A second 
appeal has been filed by the three ap- 
pellants. i 


16 is first urged that as the plaintiff had- 


filed no appeal against defendants Nos. 2 
and 3 and the period of limitation had 
expired he could obtain no relief against 
them by means of a cross-objection. The 


learned Additional District Judge has 


relied on Ram Chand v. Rikhabdass (1). In 
that case certain defendants had been 
made-respondents to an appeal and it was 
held that a cross-objection could be filed 
against them although they were not ap- 
pellants. Skinner, A. J.C., had not to 
decide whether a cross objection would lie 
against persons who were not parties to 
the appeal. 
of the First Schedule to the Civil Procedure 
Code, does not permit a cross-objection to 
be filed against a person who is not a party 
to the appeal, It would be unfortunate 
if a defendant against whom the plaintiff's 
claim had been dismissed could be im- 
pleaded after the period of limitation when 
the plaintiff's claim against him was entirely 
separate from the .claim against other 
defendants. - This view was. taken in 
Rukia.v. Mewa Lal (2) and in Rajendra 
Nath Chatterjee v. Maheslata Debi (3). It 
is urged that if r. 22 has no application, 
rr. 20 and 33 allowed the Appellate Court 
to pass a decree against defendants Nos. 


2 and 3. But r. 20 does not apply as 
these defendants cannot be said 
to. be interested in the result of the 


appeal, which referred solely to a decree 
against Musammat Vithi. The learned 
Additional’ District Judge has not decided 
whether the discretion given by r. 33 
should be exercised: and I have to decide 
this point. I am of opinion that the dis- 
cretion given by r. 33 should not be 
exercised unless success of the appeal 
filed would render it just that relief should 
be granted against a party who had not 


appealed: for instance, where the suit was 
(1) 6 Ind. Oas. 430; 6N L R 50. 
(2) 111Ind, Cas, 751; 51A 63;A I R 1928 All, 
716; 96 ALJ 1189. 


(3) 81 Ind. Cas. 619; 53 O 270; A I R1928 Oal. 


3, 


Vitti v. PAKU TALI, 
the ground that “they. 


In my opinion O. XLI r. 22` 
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against two defendanis in the alternative. 
In the present case the relief claimed 
against defendanis Nos. 2 and 3 must be 
considered a relief distinct from and ad- 
ditional to that claimed against defendant 
No. 1, and there is no reason why the 
plaintiff should be allowed to challenge 
the dismissal of this additional relief after 
an appeal against defendants Nos. 2 and 3 
had been barred by limitation. The decree 
then so far as it affects defendants Nos. 2 
and 3 must beset aside. 4 

The respondent's Counsel next urges that 
no decree should have been against Musam- 
mat Vithi. The findings of fact that mar- 
riage had taken place and that the plaintiff 
isa pure Teli have not been challenged. 
Tt is first urged that no decree should have 
been passed because the decree is incap» 
able of execution, but the decree can be 
executed in the manner provided by the - 
Civil Frocedure Code; it was not for the 
plaintiff to state in his plaint that Musam- 
mat Vithi possessed some’ property. The 
next point urged is that the restitution of 
conjugal rights can only be granted if 
conjugal rights have at a previous time 
been enjoyed. The description of- suits 
such asthese as suits for restitution may 
not be entirely correct, but it seems clear 
that suits for the custody of the person of 
a wifeare competent. Dr, Gour as author 
takes a view opposed to that of Dr. Gour as 
Counsel. In Gour’s Hindu Code, Third 
Edition, para. 582, it is stated : 

“On marriage, the. husband becomes entitled to the 
custody and care of his wife, and he may assert his 
right by either getting himself appointed as the 
certificated guardian of his wife or by maintaining 
a suit for the restitution of conjugal rights.” 

It is next urged that the grant of relief 
is discretionary and that relief should have 
been refused because a section of the caste 
considers that the plaintiff is not a member 
of the caste. The finding of the lower: 


Court is “a few people of this caste regard’ - | 


the plaintiff as Vidur Teli without ever 
attempting to prove that he is really a 
Vidur Teli.” Relief should not be refused 
because a few personstake an unreasonable 
view. -I uphold the decree against Musam- 
mat Vithi. As Musammat Salu, appellant 
No.2, is the guardian of Musammat Vithi, 
appellant No. 1, and as the appeal has 
succeeded in part, I direct that the parties 
bear their own costs in this court and that 
costs in the lower Courts be borne as direct- 
ed by the lower Appellate Court. 
NA Appeal partly allowed, 


gig: 
| PATNA: HIGH COURT. - 
Crimine 1] Revision- No. 578 of 1932. 
December 13,1932: ` 
; C OURTNEY-TERRELL, oO. J. 
JOINT AGENTS, I. G. N. & Ry. Co. 
AND ANCTHER— PETITIONERS 


7 versus É 
CHANDRA KETU- NARAIN SINGH— 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), 8 144 
~-Ordér under—Decision upon rights of parties such 
decision being unnecessary— Order, if can be set 
aside after its. expiry, ` 

When a Magistrate passes an order under s. 144, 
Gřiininal, Pröcedure Code under an apprehensicn 
that: a breach of: the peace might. arise between the 
parties, he- should: not -go beyond the necessities of 
the. case: When such an order purporis to decide 
upon the: rights: of‘the parties; and such decision is 
not‘ at alli necessary for the passing of the order, 
the: High-Courtrcan:intérfere to set it aside even 
though it may have expired. 

‘Criminal Revision..against an order of 
the Additional: District Magistrate, Patna, 
dated-the. 28th. November, . 1933. 

_Messes.. K.. P. Dutta and. Sant Prosad, 
for, the Petitioners. 

Mr. GN. pak or aNg Opposite 
Party. 


Judgment ‘This iša. petition for the 
revision: ‘of: an order passed under s. 144; 
Griminal Procedure Code, by. the Sub- 
Divisional Officer of Patna.-City. The pro- 
ceedings were:brought before the Magistrate 

in’ the - following circumstances. Rai 
: Bahadur'@: K. N. Singh has a right òf 
. ferry . across the Ganges - between: Digla 
‘Gat. and’ Mahendru Ghat.on the south’ side 
of the river, and Paliza Ghat on the North 
sidé and-his monopoly right to that ferry 
is beyond. dispute, The persons against 
‘whom he, complained are ithe Indian 
“General Steam Navigation and: Railway 
Company, the petitioners before me; who 
„Hafa fleet'of steamers plying up and down 
tHe river over a course of some hundreds 
_of miles calling at various stations. on the 
North and South banks of the river in the 
course of their journey. The application 
‘ was'-ordinarily’ made for the- issue of a 
‘summons under s. 16; Bengal Ferries Act, 
‘galling upon the petitioners. to show -cause 
. why.the company should not be convicted 
for an offence under that section. ~The. 
Magistrate however under an apprehension 
“that a breach: of the peace might arise bet- 
' ween the parties issued’-the order under 
-` s. 144, Criminal Procedure’ Code; which: is 
-complained: of before- the question of the 
| alleged offénce'under.s: 16 could be dealt 
.. bythe regular cout in the regular way, 
` In this” decision ` recording™ his “order - the 
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Magistrate went - beyond .the necessities. 
of the case and came to a certain conclusion. 
with regard io the: rights of the,*parties, 
Tt would have been sufficient for his pur. 
pose to have refrained from. -deciding lhe. 
question of right and to: have made.an 
order of a hind narrower than, the. order 
which: he has: in fact made. He issued. 
notice to the petitioners restraining them: 

“from. carrying passengers for Paliza~ Ghat, from 
any point on the southern bank within my jurisdiction 
being within a distance of two miles from- the limits: 
of the public ferries for a period of one month: from” 
this‘date.” 

In obtaining that order the opposite patty, 
the owner of the ferry, setup the. following 
allegation of his rights. He said that, he. 
alone was entitled-to carry passengers back- 
wards-and forwards from the two stations on 
the South bank of the river to the-staticn. 
of Paliza Ghat on the North side and that 
that was-his monopoly and that the peti- 
tioners in this case in plying their steamers 
up and down the.river had no right to carry 
passengers between these stations. The 
answer of the — petitioners to that con- 
tention wasthis They said that -they had 
the right to carry passengers: up ‘and down 
the river, the station on the North side of. the 
river being. their. starting. station 
and: a station - ifor down on. the 
Ganges near Calcutta being their terminal 
station and that in the course of the journey 
they were entitled to go from Paliza Ghat 
on:the North side of Digha, to Mahendru:and: 
Mahabir Ghats: orthe: south.. side,. and on 
their homeward journey. they’ were entitled 
to call. at Mahendru- Ghat, Digha Ghat 
and: Paliza: Ghat and that they,were entitled 
to carry passengers-for any limited portion 
of their entire long trip and notably 
between Paliza. Ghat and Digha Ghat. and 
between Paliza Ghat and Mahendru Ghat. 
It is this right which the Magistrate pur- 
ported to decide and he. decided that. ndt- 
withstanding that the petitioners in this 
case had a right to carry out a long journey 
they were not entitled: to take passengers 
on the limited journey from Paliża to Digha 
or from Paliza to Mahendru Ghat, -and_ he 
restrained them from so doing. The com- 


“plainant had alleged before the Magistrate 


cerlain facts which an examination “of the 
Magistrate’s decision leads me to’ conclude, 
he found to be proved and: the allegation 
which he considered to be:proved and which 

might have justified him in issuing. an 
order of a limited character under s. 144, 


‘Criminal Procedure Code, was that not only 


had the petitioners carried ‘passengers on 


the short: part of their long journey but in 
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‘so doing they had charged a lower fare than 
the monopoly fare which the opposite party 
is entitled to charge, and further that they 
-had publicly been asking passengers -to 
‘travel ‘by their-steamers for the limited 
journey, and there was in his mind a fear 


that a breach of the peace was likely to- 


arise. 

The only point which I feel called upon 
todecide here is whether the Magistrate 
was right in restraining the petitioners 
before me from carrying passengers within 
the area of the opposite party's ferry. To 
‘my mind it is perfectly clear, firstly, that 
the company-is entitled to ‘begin its long- 
trip journey at Paliza. To accept passen- 
gers for.a-short part of that journey only 
-and to confine their contract with respect 
to any of their ‘passengers to carrying 
them is the long journey -and Paliza Ghat 
to the station ab Digha Ghat or to the station 
at Mahendru Ghat -and -to deposit the 
passengers there these passengers having 


-completed their -journey, provided that the ` 
journey made by the boat-which-is carrying ` 


‚themis the long journey and is not -con- 
fined substantially to-the mere cross-river 
journey. Similarly-on the return journey 
the company are entitled to accept -passen- 
igers at Mahendru-Ghat or Digha-Ghat and 


carry them across to Paliza -Ghat and de- 


< posit them there notwithstanding that ‘the 


‘passengers areonly taken over “that short - 


part of the residuum of the long journey, 
and the Magistrate’s order in restraining 
the company from conducting themselves - 
-in that-way isto my mind erroneous. But - 
I wish to make the following observation 


«to prevent: a conceivable abuse by the - 


petitioners-of-that state of the law. If it 
“should transpire as a resultof the prosecu- 
.tionof the petitioners for infringing the 
. ferry owner’smonopoly that the petitioners 
had themselves, differentiated the ‘beginning 
-of their long distance journey from the 
rest of it-by charging a fare whose rate was 
lower than the rate charged -for the major 
part of the journey then they might be 
‘ held themselves to have differentiated from 
` the rest of the journey the journey over the 
ferry distance and fit might on such facts ` 


be concluded that'they were maintaining a ` 


ferry -although the ferry was one which 
plied at infrequent intervals. The real 
-distinction which must be.made is between 
a long distance journey and a ferry journey 
and my decision is not intended therefore to 
protect'the ‘petitioners“if they should -con- 
duct themselve in:that way. 

It has been‘argued byithe opposite. party 
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that the order under 8. 144, ‘Criminal Tro- 
cedure ‘Code, passed by the Magistrate “has 
“now spent itself, “That sis perfectly true 
‘but ‘nonetheless ‘this court is ‘entitled to 
‘interfere because the order spurported to 
‘decide upon the rights of :the parties. M 
‘therefore:allow this ‘pelition and the order 
-of the Magistrate must:be set aside. It iis 
‘not possible now, the order having expired 
to ‘modify it. It mrust “be -set aside 
without prejudice to a -subséquent prosecu- 
‘tion which may «be started under s. 16, 
‘Bengal Ferries Act, and without prejudice 
:-to-any<decision which may be arrived ab on 
proof of the necessary ingredients -for 
‘eonstitution : of-the offence. 

N. A. Petition allowed,. 
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NAGPUR JUDICOIALCOMMIS- 
SIONER'S‘COURT. 
Second Civil Appeal No. -196-B.of 1929.. 
October 26, 19392. | .. 
GRILLE, AJ, C. 
NARAYAN KUN BI —PrATNTIFR— 
prak ; 
ersus 
RAMKISAN AND ANOTHER —DBVRNDANTS 
- ~RESPONDENTS. 
Hindu Law—Partition—Debts—Minor .given share 
ees by family debts—Partition, if fraudu- 
en 
‘Legitimate protection of ‘the son's interest which 
“can bea proper ground for the partitioning -of -a 
minor’s.share in a cc-parccnary -property does not 
extend to enlargement of that minor's share by 
-giving him his part of the family property entirely 
-unencumbered by valid family debts. ‘Such ‘an 
act is fraudulent. 
_ Second Civil Appeal against ‘a decree in 
Civil Appeal No. 144 of 1928 in ‘the Court of 
the Additional District -Judge, Amraoti, 
dated the 19th March,1929, arising.out ofthe 
decision in Civil Suit No. 103 of 1928 in the 
-Court of the Additional Sub-Judge,’Second 
Class, Amraoti, dated the 20th November, 
1928. 
Mr. M. D. Khandekar, for the Appellant. 
Messrs. M. B. Kinkhede and A. R. Kul- 
karni, for the Respondents. 
Judgment.—This second appeal arises 
out ofa declaratory suit, One 'Rambkisan in 
execution of a decree against Ganayi had 
attached his house and kotha and a declara- 
tory suit was filed by the minor son. of 
Ganaji to the effect that the said property 
had fallen to his share at a,partition effected 
‘between him and his father 'in “May,” 1925. 
- The-date of the decree in which the-proper ty 


` was attached is 7th September, 1927. „The 


-trial Court declined:to grant the declaration 
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holding that: the partition was fraudulent 
and this decision was upheld. in appeal. 
“In second appeal the plaintiff contends 
‘that the very circumstances on which the 
lower Courts have relied as going to 
prove the fraudulent nature of the partition 
themselves operated as good reasons for 
- effecting a valid partition, namely the pro- 
tection of theinterest of the minor son. The 
‘partition took place when the son was 13 
years of age between himself, another minor 
son and the father. It is proved that the 
: father at the time was heavily indebted, that 
all the immovable property, in the shape of 
‘afield, which was allotted tothe father was 
Immediately mortgaged to his cousin for 1ts 
full value and that there was no property 
remaining to be taken in execution of the 
father's debt as far as the share allotted to 
the father was concerned. The father has 
continued to bé joint in mess and the 
superintendence of the son's property was 
continued by the father. No arrangement 
whatever was made for the division of the 
family debts, nor has any evidence been led 
toshow that a larger share was allotted to 
the father on partition to enable him to 
satisfy his personal debts, for which the 
sons would become liable, Legitimate 
protection of the son's interest which can be 
a proper ground for the partitioning of a 
minor's share in a co-parcenary property 
does not extend to. enlargement of that 
minor’s share by giving him his part of the 
family property entirely- unencumbered by 
valid family debts. Such an act is fraudu- 
lent and the decision of the lower Courts on 
this point is undoubtedly correct. The parti- 
- tionis entirely nominal. It was never acted 
“On and there was no intention of acting on it 
„except. for putting it forward in respect of 
the claims of tegtuiate creditors in execu- 
tion.: 
The appeal fails and is dismissed with 
_ costs. 
N. A. Appeai dismissed. 
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PATNA HIGH COURT. 
Civil Revision Application Ne. 60 of 1932. 
December 12, 1932 . 
JAMES, J. f 
BHAGWAT SAHAY—Puritionzr 

versus 

4 KRISHNA SAHAY AND oTHERS—OPPOSITE 
PARTIES. 


~ Civil Procedure Code (Act V of 1908), O. XXXIII, 
T. -d—Application for, permission io sue in forma 


at pan ea aaa in possession of part.of subject- 


BHAGWAT SAHAY V. KRISHNA SANAY. 


MIC 


matter of suit—Question as to sufficiency of means— 
Determination of. 

If part cf the subject- matterof the suit was in 
the applicant's possession, then the possession rf 
tbat part might be taken into consideration fcr 
determination of the question of whether the ap- 
plicant was in possession of sufficient means to pay 
the fees prescribed -by law’ on the plaint. 
Pravosh Chandra Lahiriv Municipal Commissioners, 
Howrah (1) and Krishna Bat v. Janardan Sundar 
Thakur 2), referred to. 


Messrs. Janak Kishore, Danan 
Prasad and Dhyan Chandra, for the Petit- 
ioner. 


Messrs. S. M. Mullick, Fam Prasad and 
D. C. Varma, for the Opposite Parties. 


Order.—This is an ‘application : i 
revision of the order of the Third Subordi- 
nate Judge of Patna rejecting a petition 
for permission to sue as a pauper. Ths 
suit which the petitioner sought to institute 
prayed for partition of joint family -pro- 
perty worth about sixty thousand rupees 
in which the plaintiff claimed a one-fourth 
share. The learned Subordinate Judge 
found that at the time when the application 
was made the petitioner was in possession 
of sufficient means to enable him to pay 
the court-fee, because he was admittedly in 
possession of an undivided share in some 
part of the property mentioned in the plaint. 
Itis argued on behalf of the petitioner 
that the learned Subordinate Judge in 
coming to this conclusion oughtto have 
excluded from consideration any property 
which formed the subject-matter of: the 
suit. The learned Advocate cites the deci- 
sion in Pravosh Chandra Lahiri v. Munici- 
pal Commissioners, Howrah (1); but- tha 
learned Judges in that case made it clear 
that it wasonly property notin the pos- 
session ofthe petitioner which must be es- 
cluded from consideration by virtue of the 
explanation annexed to O. XXXII, r. 1 
Civil Procedure Code as forming the 
subject-matter of the suit. As the learned 
Judges say:— : - 


, 


“Iti is true thatthe words “subject-matter of the 
suit" have no concern with the first part of the 


` explanation; but this does not mean that in dealing 


‘ with the: first part -of the secticn the 


subject- 
matter of the suit hasto be taken into consideration 


_ because the word “possession” whichis used in that 


_ 989; 


part sufficiently indicates that any amount which 
forms the subject-matter ofthe suit and is-not in 
the actual possession of the petitioner cannot be 
taken into. account for the purpose of determining 
his means ` 

Thatistosay for the determination af 


(1) 125 Ind. Cas. 162: A I R 1930 Oal. 147; 57:09 
240 W N 188; Ind Rul. (1930) Oal. 486, 
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` thè question of “whether a person is of 
sufficientmeans to enable him tò. pay the 
.court-fee on the plaint any property of 
which he may be in possession will be ex- 
` cluded from consideration, (?).even though it 
may form part ofthe subject-matter of ‘his 
- suit. Itis when the court comes to con- 
sider under the second part of the explana- 
tion to what property he may be entitled 
that the subject-matter of the suit has to 
be excluded from: consideration. The 
point was made clear’ by Sir Lawrence 
Jenkins in Krishna Bai v. Janardan 
. Sundar Thakur (2), where it was 
pointed out that if part of the subject- 


matter ofthe suit was in the applicant’s. 


possession, then the possession of that part 
might be taken into consideration for 
determination ofthe question of whether 
the applicant was in possession of sufficient 
means to pay the fees prescribed by law on 
the plaint. In the present case the Subordi- 
nate Judge has found that the property of 
which the petitioner was in possession was 
sufficient to enable him to pay the court- 
fee on the plaint and this decision is not 
subject to revision merely because that 
property may-have been included in the 
schedule attached to the plaint as: forming 
part ofthe subject-matter of the suit. This 
application must be dismissed with costs. 
Hearing-fes two gold mohurs. 
NA. Application dismissed. 


(2) 30 B 593; 8 Bom. L R 671. 
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Criminal Revision Application No. 201 
-of 1982. 
i January 12, 1933. m 
Ferrers, J. C., AND RUPCOHAND, A. J. O... 
SHER KHAN-—APPLIOANT 
É versus A : 
EMPEROR—Oppositse Party. - ` 
Crimindl Procedure Code (Act V of .1898); ss. 846, 
850=S8tay of case under s, 846—Case submitted to 
another Magistrate—De novo trial, necessity of. - 

: Evidence taken by one Magistrate is not evidence 
in a trial before another Magistrate unless the law 
expressly makes itso. Consequently, when acase 
has been submittéd to a FirstOlass Magistrate on 
the stay. of its proceedings before the Second Olass 
Magistrate, under s 376, Oriminal -Procedure Code, 
the First Olass Magistrate-is bound. to tryib, de 
novo, His failure to re-hear vitiates the. trial 
Inre Paravada China Venku Naidu- (1), referred 

rd va 


to. , . E E ai 
Mr. D. N. O'Sullivan, for the Applicant;. 

- Mr. C. M: Lobo; for the-Ofown. 7:7 + 
Judgment. —The accused ‘Sherkhan was 
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‘tried by á Bpecial Second 'Oläss -Magistrate 
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for two ‘offences, namely, (1) causing hurt, to 
one Yagishah and (2) causing . hurt. to 


“Miskeen, the servant of. Yagishah. “After 
' three witnesses were examined,.the learned 


Magistrate came to the conclusion that the 


-hurt alleged to have been caused to Miskeén 


would be grievous- hurt punishable undér 
s. 326, Indian Penal Code and as he was 
not competent to try that offence, he stayed 
the proceedings under s. 346, Criminal 
Procedure Code, and’ deferred the case to 
the City Magistrate, Sukkur, for trial. The 
learned City Magistrate did not proceed 
with the case de novo but after recording 
the rest of the evidence convicted the accus- 
ed of offences under ss. 326 and 324, Indian 
Penal Code, and sentenced him to six 
months’ rigorous imprisonment for the’ first 
offence and to two months’ rigorous imprison- 
ment for the second offence, both sentences to 
run concurrently. On appeal the learned 
Additional Sessions Judge has confirmed 
the convictions and sentences and while 
dealing with the objection raised before him 
that the learned City “agistrate was bound 
tohold ade novo trial, he has said: 

“He (the Pleader for the accused) has, however, not 
been able to cite any authority in support of his -con- 
tention. The case was transferred to the Court of the 
City Magistrate, Sukkur, before the stage of the charge 
and therefore the proceedings up tothat ‘stage could 
not be called atrial. I am therefore of opinion that 
there is no substance in the contention of the defence 
Pleider.” ` yor i 

We are afraid that the reasons given 
by thé learned Additional Sessions Judge 
for refusing to give -éeffect to the objec- 
tion raised before him-.are not sound and 
cannot be. maintained. Clause (2), s.: 846 
reads as under: i : “a 

“The Magistrate to whom, the case i3 submitted 
may, if so empowered, either try the case himself, or 
refer it to any.Magistrate subordinate to him having 
jurisdiction, or commit the accused for trial.” | 

In this case the learned City Magistrate 
decided to try the case himself. That 
being so, he:was bound to try the case de novo. 
It is a general principle of law-that evide- 
nce taken by one Magistrate, is not evide- 
nceina trial before another. .Magistrate 
unless the law expressly makes it.so.. In re 
Paravada China Venkui-Naidu (1). : There 
is no provision of law “under, which the 
learned City Magistrate was competent to 
treat the evidence recorded by. the Second: 
Class Magistrate as evidence’in the case. 
In a case like the present s. 350, Criminal’ 
Proéedure Code, has no application in view 
of the express provision contained in. cl. (2) 


_ of that section which provides’ that nothing 


| (D 72"Ind.'Cas 525; ATR, 1923 Mad. 327; 24 Or, 
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sin that-sectioniapplies to enses in which 


v proceedings-have'been:stayed ander 5. 346, 
«Oriminal:Procedure: Cone. That -being .so, 
-the-failure:of.the learned .Gity Magistrate 
3tomreshear-three of the prosecution . | witnes- 
sses in-thecase :yibiates-the whole trial, 

< Wnter the circumstances the convic- 
“ion rofthe;aceused «cannot «be maintained. 
: We also do mot think -that this is.a fit 
zeasetin ywhich-we :should--order za ,re-trial. 
“Where-is no: doubt that there wasa mara- 
dmari-in which the, complainant and his 
servant’ Miskeen were injured. :But the 
istory.given ‘by. the.complaimant that the 
specused-started a-sudden attack :on them 
aischardly believable. The -accused has 
jalready :remained as an -undertrial spri- 
soner for-&° considerable -time and -has 
jundergone-a-part of ‘his-sentence. Under 
‘the circumstances we-do,not think that she 
rShould:be puton,his trial -again. We .ac- 
‘eordingly set -aside the convictions and 
sentences andorder that he beset at-liberty. 

INA.. | Conviction: set aside, 





INAGPUR. JUDICIAL COMMISSIONER‘ S 
‘COURT 
‘Oriminal'Revision Application No, 1188 

` of 1931. 
“January b, 1932. 
NivoaTt, A. J.C. 
“YESHWANT ‘AND OTHERS—APPLICANTS . 
versus 
EMPEROR—Orrositz Parry. 

‘Criminal Procedure Code-(Act V of 1898),-8.‘127— 

. Penal Code :(Act “XLV of 1860), :s, “151— 

Assembly to exercise lawful rights-in :peaceful man- 

“mer Others» determined to .aitack .and : cause -riot— 

. »Putyof-Police—-Order commanding peaceful assembly 

kept „legality -of-~Disobedience of order, whether 
offence 

. Hnordersthat a -Police -Officer may lawfully.com- 

: mand an assembly to disperse in the exercise . of his 

powers ynder-s. 127, Criminal ‘Procedure Geode, “the 

. assembly must either ‚be an unlawful ‘assem bly or 

must :be,one!likely „to «cause ra. disturbance of -the 

rbreach.of the,peace. Whether «an -assembly . is -likely 

-töf cause a disturbance of the public peace has to'be 

judged from“its-own-acts and behaviour. A-peaceful 


and. lawfulprocéssion ‘cannot: be:regarded ’as-likelyito ` 


-eauge'a' breach of the ‘peace: withinthe meaning .of the 
:section, merely because some other body of persons 
ate bent upon attacking themand.causing.a riot It 
is:the-duty of-the Police in -such: cases to -use -sufl'- 
gient*force toprevent the fiot and:not’to ‘disperse 
those: who exercise.theif legal rights. -Beatty :v. -Gill- 
banks, (4), -Wise-v. Dunning, (2),. Emperor v. ‘Raghunath 

Venatk Dhalekar (Biand Janki Prasad v ‘Karamat 
Husain. -[p "2384, e0131] 

: in the absences: of the ‘requisiteconditions ‘contained 
in.g:,127,.Criniinal „Procedure «Code, ra “command to 
dispétse-under the :section would not-be lawful and 
disobedience. cinnotbe punished -under s. 151, :Penal 
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Code. Although the.Polica: Officer's „opinion is rele- 
vant and may be of great weight, it is ‘impossible '10 
thold ’that “the -oriminal “Courts ihave no -juriedic- 
ition to:determine “the ilegality -of the. ‘command. [p- : 
216, col. 2.] 


-Criminal Revision against an <order- of 
‚the Magistrate; FirstClass Buldan amodifying 
that of-the Magistrate, Second.Class, Mehikar, 

„Messrs. Y. M. Kale -and .G. G. Hatwalne, 
rfor the Applicants. 

Mr. V. Bose, for.the.Crown. 

Jud gment—¥ eshwanta,sonof: Vishw: enath 
and 16 others were-convicted. of the. offence 
of knowingly joining and .continuing.in.an 
assembly. of .more than five ;,persons “Likely 
to.cause -a disturbance cf-the peace, after 
ib was.commanded to-disperse, ‘punishable 
-under is. 151, Indian Penal Code, and 
«sentenced -to:pay fines of Rs.. :200 ‘each, 
-with-the exception ‚of one who was fined, 
Rs. 100. -On.appedl, the. Jfirst class Mag- 
istrate exercising -pawers ‘under s. 30, 
Criminal Procedure .Code,:upheld the cop- 
‘viction, hut reduced -the fines .to Rs. 50 
each, ,and-in one -case-to Rs. 25. All of- 
them have filed a joint -application for 
srevision in‘this-court. 

-On 24th August, 1930, -at Lonar -the 
‘applicants headed :a procession which is 
«described -as Shila Pola ,procession with . 
music playing and moved along a route 
leading past the front .of a mosque. The 
Moslems had gathered in the mesque 
determined to resist the applicants’ posses- 
sion with violence: With a view to avert 
a disturbance of the public peace, the 
Sub-Inspector of Police commanded the 
processionists to “stop the music and dis- 
perse. The applicants disobeyed the order 
on the ground that they had-a lawful 
right to use a public way for leading their 
procession with :music and moved forward 
when the Moslems’ made violent attack 
culminating in grievous -hurt to several 
members of the procession. The -situdtion 
wes brought under control by. opening 
fire. 

The :lower ‘Appéllate-Court found that 
‘the ‘Hindus had been going. in procession 
‘with music past ithe mosque ‘in “previous 
‘years -and that .such processions: were 
permitted by the Sub-Divisional ` Officer, 
‘but it ‘héld thatthe readiness of the Moslems 
who had assembled in.the-mosque to.resiét 
the progress of the Hindu procession with 
violence created ‘a-reasonable -appréhension 
that. the procéssionisis “were likely to cause 
a disturbance of the public peace which 
justified. -{he -Sub-Ingpector :in;commanding 
the applicantsto digperse,,and consequently 
that :theapplieants) were .gnilty not. ithe 
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offence punishable” “under 8; 3151,~.Indian 
Penal Code, by .teason -of their’ having defied 
ithe. command. , It -appears from: ‘the record 
that the, applicants’ procession -was being 
takenout.when nop? ayers: werebeing recited 
“at: the mosque. - > 
. -Et is strenuously oend for Aho 
‘applicant:that their -procession was lawful 
and not likely to cause a disturbance of 
‘the public peace. Reliance is placed <on 
Beatth' v.-Gillbanks (1), for tthe proposition 
that ra lawful -assembly cannot:he- dispersed 
Simply -because dit is threatened’ with 
„opposition -hy another body of men to the 
danger ofithe publicypeace. Inthe reported 
:case. the facts were fhat one :-Willaim 
‘Beatty, who was Captain -and a jleader 
‘of the ‘Salvation Army, was in the habit 
of organising .and :directing -prozession 
headed by musical-band, flags-and banners. 
In -the past he was opposed by another 
organised band of persons called the Skeleton 
„Army. To obviate a-recurrence of collision 
between the two bands, a :public notice 
‘signed by two. of the Justices of the Peace 
was issued calling upon -all persons to 
abstain from assembling in the public 
treets to the disturbance of the public 
„peace, and -a -copy ofthe notice-was served 
-on -Beatty. The procession headed by 
Beatty was stopped by the Police force 
and he was prosecuted for.being a member 
of -an unlawful assembly. While -réversing 
-his conviction in appeal Field, J. , observed 
“as follows: — r, 

“What .has- happened here is that an adistol 
assembly has assumed:to itself the „right to prevent 
the appellants and cthers from ‘lawfully assembling 
together, -and -the ‘finding of the Justice amounts 
‘to this, 1thab a man.may be convicted ‘for doing a 
Jawful-act if he knows-that bis doing -it may cause 
anotherto do an unlawful act. ‘There is no.authority 
for such a proposition,” 

“see Beatty v.Gillbanks (1). 

In ‘Wise v. Dunning(2). Lord Alverstone, 
‘C. J., referred inter alia to the observations 
of Field, J., occurring in Beatty v..Gillbanks 
‘(Yi i 

“Now I-entirély concede-that everyone must -be 
taken :torintend “the. natural ‘consequences of his 
„own acts, and if is clear to me that if -this dis- 
iturbance ofthe peace was the natural consequence 
“0f ‘acts of*the appéllants they would be liable, and 
«tho justices would have been -riglt in binding 
ithem over, “But the evidence “set “forth in the 
case, does not support-this contention,” 
‘and .detluced.the rule i 
“that there must be an act of the defendant, 
*the natural -consequences of which, if his act 
be -not ‘unlawfdl in itself, -would “be to “produce 
an unlawful act by other persons.’ 

(19 Q’B'D'308 at page 314;.51'L J'M-C117; 47L 
T 194; 31 W R 275;:15 Cox. fone, 138; 46 J -P 789. 

:(2f (1902) 1 KB 1167; 71 L TE: B 1855 85 FT 721; 

50-W R317, 66 JP212,: . ar 
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` Commenting’ on these .cases Dicey ‘in his 
Jew of the constitution. remarks that 
ordinarily an otherwise lawful public meeting 
icannot be ‘forbidden or proclaimed unlawful ` 
by the Magistrates-or Police Officers simply 
sbecause dhe ‘meeting ‘may ‘probably or 
maturally lead to .a “breach -of “he peace 
.on :the part .of the wrong -doers. But :he 
rmentions two Hmitations or exceptions ‘to 
ithe application -of this -principle:—(1) if 
there is anything unlawful: in :the conduct 
.ofithe persons .convening or. addressing a 
meeting and the’ illegality is of.:a ‘kind 
which naturally : provokes ‘tbe opponénts:to 
a ‘breach :of:the peace the meeting may 
. become unlawful; (2) when: a:public: meeting 
though ‘the object of ths. meeting and. the 
conduct of the members ‘thereof are! strictly 
lawful, ‘provokes breach. of the. ‘peace, ‘and 
it is impossible to ‘preserve or restore 
the peace by any other..means han iby 
dispersing the meeting, then the Magistrates, 
constables and other” ‘persons’ in : authority 
“may “call upon ‘the meeting to disperse. 
The learned writer further ‘observes that 
the only justification for preventing the 
lawful assembly from exercising theirlawful 
rights isthe necessity of the:case.and that 
the limitations which arise :from the “para- 
mount necessity of maintaining the King's 
peace are in reality. . nothing else than 
restraints which for the sake of preserving 
‘the peace are imposed upon the ordinary 
freedom of:individuals. It is:then evident 
that the question whether the conduct’ of 
-an assembly is of a kind which is likely 
‘to disturb ‘the public peace .or whether the 
‘public peace cannot be maintained ‘without 
dispersing a lawful assembly-is, in. realiby,a 
pure question offact. 

In India there are -specific enactments 
regarding the control and regulation: .of 
public essem blies. and processions. In cases 
of emergency certain specified classes of 
Magistrates have power to issue-ordérs 
under s8. 144,- -Criminal Procedure.-Cade 
"Ehe Police Officers also have -power-under 
s.-30 of the Indian’ Police Act; 1881,.to 
issue licenses .defining the -conditions:on 
which -assemblies or:processions ‘are totake 


“place -so as to.avert a disturbance:of the 


public -peace,’ and disperse any. assembly 
or procession conducting itself contrary to 
the conditions of the license (s. 30-A, Indian’ 
Police . Act, 1861). They are .also bound::to 
maintain order on the- public streets in the 
‘neighbourhood of places of worship during 
dhe time of .public worship. ‘Under s/ 127, 
Criminal Procedure Code, -any Magistrate 
or-a-Police’ Officer’ not- below’ the rank of 


234 Pan 


empowered to command an unlawful 


‘assembly, or any assembly of five or. more 


ing of s. 141, Indian Penal Code, 


persons likely to cause a disturbance of 
the public peace, to disperse. Inthe present 
case the Police Officer who passed the 
order to disperse-has not referred to any 
particular enactment in support of his action. 
Section 114, Griminal Procedure Code, is 


out of : the question since that 
power can only be exercised by a 
Magistrate. As no licence was issued 
unders. 30 of the Police Act, procession 


could not be stopped under s. 30-A of 
that Act. As the procession did not 
pass during the time of worship, s. 31. 
Indian Police Act, could not come into 


‘-operation; even ifit did, it was only to 
‘keep order. 


The only enactment which 
could beinvoked. was s. 127, Criminal 
Procedure Code. 

. Section 127, Criminal Procedure Code, 
contemplates two kinds of assemblies: (1) 
an unlawful assembly within the mean- 


(2) an 


-assembly of five or more persons likely 


to cause a disturbance of public peace. 


‘For disobeying the command to disperse 


the former .kind of assembly is punishable 
under s. 145, Indian Penal Code, and the 
latter .under s. 151, Indian Penal Code. 


Tn the present case the learned trial Judge 
as well as the appellate Magistrate proceed- 
ed on the view that the command to disperse 
was issued under s. 127, Criminal Proce- 
dure Code, and the arguments addressed 
here also proceeded - on this basis. Accord- 
ingly the point for determination is whether 
the Shile Pola procession was such as 
was liable to dispersal under s. 127, Cri- 
minal Procedure Code, Since the taking 
outof a procession with music playing is 
not an unauthorised use of public road, see 
Emperor v. Raghunath Venaik Dhulekar (8) 
and Janki Prasadv. Karamat Husain (4), 


-and since it was in accordance with the 


S. D. O's orders it could not conceivably 
be regarded as an unlawful assembly. 
The question therefore which remains for 
solution is whether it was an assembly 
likely to cause a disturbance of the public 


eace. i 
On behalf of the Crown reliance is placed - 


on „Empress v. Tucker (5) and Manzur Husan 


-(3) 85 ‘Ind. Cas 823; 47 ee 22 ALJ 1049; AI 
R 1925 All. 15; 26 Or. L J 599. - 
(4, 137 Ind Cas: 587: (1931) JALI 624: A I R1931 


-AlL as = Pp 835; Ind Rul. (1933). All. 333, 


(5) 7. 
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v. Muhammad” Zaman (6).and it is urged 
that as the disturbance of the public péace 
was imminent by reason of - the proces- 
sionists persisting in leading the procession 
in spite of the determination of the Moslems 
to attack them, it must be held that the 
procession was likely to cause a: distur- 
bance of the public peace. I fail to see 
howa peaceful and lawful procession can 
be regarded as likely to cause.a breach of 
the peace when itis admitted that not 
they but some other body of persons is bent 
on attacking them. In Empress v. Tucker 
(5) the facts are to be found in the judg- 
ment of the Presidency Magistrate. Ib 
appears that in the procession there was 
a maninthe guise of Moulvi dressed in the 
skin of a wild animal and the words “blood 
and fire upon it’ were inscribed on the 


-banners which were carried with the pro- 


cession. As it was reasonably apprehended 
that such derisive representation of Islam 
would ‘provoke - the Moslems the pro- 
cession was forbidden by the Police, 
It is obvious that the conduct- of the 
procession itself was such as would be 
obnoxious and offensive to the followers at 
a particular religion, and that conduct 
justified the .order. In Manzur Hasan v. 
Muhammad Zaman (6), the facts were ana- 
logous to those of the present case, with 
this difference that the procession was not 
an ancient procession. Jt was styled asa 
Goshala procession and led by two indi- 
vidua's. As the Mcslems we e prepared for 
an attack, the processionists were command- 
ed to stop music and disperse. ` The two 
leaders thereon took the drums from the 
musicians and beg n to play in front of 
the mosque. They were prosecuted for 
offences punishable unders. 151 and s; 188, 
Indian Penal Code. The trial Magistrate 
held them guilty of offence under s. 188 
and did not pronounce his opinion as to 
the other offence. In appeal they were 
acquitted. The Local Government pre 
ferred. an appeal treating the case as one 
under s. 188, Indian Penal Code. Sulaiman, 


J. found that the charge under 
s. 188 was unsustainable, but . held 
that the offence fell under s. 15L 


Walsh, J., concurred in this view, although 
in his opinion s.188 was also applicable. 
According to Sulaiman, J., the apprehension 
of a riot, no matter’ whose action provoked 
it, was suficient to attract the application 


(6) 86 Ind, Cas, 236;47A 151; A I R 1921 PO 36; 
48 ML J 23; 21° L W 239: 8 P LT 115; 23AL J 17% 
27 Bom LR 170;2 0 WN 53; L È 6A (P. 0.) 34 
29 OW N 486; 3 Pat. L R 300; 521A 61 (P. OJE es 
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ofs, 127, Criminal: Procedure Code, With 
due deference to` his Lordship. I cannot 
persuade.. thyself: to . concur in this 
-opinion.. Whether an assembly is likely to 
cause a’ disturbance of the public peace 
“hasto be judged ` from its own acts, and 
behaviour. If. leading the procession itself 
-is, not unlawful or intrinsically calculated 
to create a riot, the disturbance, if it arises, 
cannot be attributed . to the procession ite 
self but to the manner in which it is 
conducted. Thus the conduct.of the pro- 
-cessionists apart from the mere act of moving 
in procession is the material element which 
must weighfor the - purpose of putting 
s, 127 into operation. His Lordship had this 
distinction in mind while considering the 
applicability ofs. 188. Reference tos. 183, 
Criminal Procedure Code, was made in 
connection with s. 188, Indian Penal Code. 
While considering the applicability of s, 149, 
Criminal Procedure . Code, his Lordship 
observed as follows :— 
- “To hold that under s °.49 of the Code of Criminal 
Procedure, a Police Oficer can pass any oral order 
he thinks desirable would be: to hold that his word 
is law, Ifhis powers were tobe so wide,-it would 
be unnecessary for the Magistrate , or the Police to 
take any precautionary measures in advance, it would 
ba quite sulficient to send down a Sub- -Inspector to the 
scene and let him pass all sorts of sweeping orders, 
disobedience of which will entail conviction. Such 
a method, if sanctioned, would deprive the persons 
concerned of all opportunity to appeal to higher 
authorities, and they would have to submit to such 
ordersat the peril of a prosecution.” 
“Itis still more difienlt ʻo -hold that a. Police 
Officer can pass orders not only against the persons 
from whom th> co:nmiasion ofan offence is apprehend- 


“ed but also against “would-be victims .” Bampsror 
v, Raghunath Venaik Dhulekar (8). 


_Logically there is-no reason why this 
principle should not be extended to ths 
interpretation ofthe expression “likely to 
cause a disturbance of the public peace” 
„used ins. 127,-Criminal | Procedure. Code; 
Yet his Lordship was of opinion that s. 127 
empowered the Sub-Inspector to disperse a 
lawful procession if there was a reasonable 
apprehension that there would be a riot, it 
being immaterial whose action would pro- 
voke it. Section 127 clearly seems to con- 


“template that the command to disperse is” 


_to be issued when any . assembly of 5 or 
- more persons is likely to cause.a disturbance 
of the public peace. His Lordship's inter- 
pretation put on s. 127, Criminal Procedure 
Code, is indeed wide and may lead tostrange 
and capricious results opening. the door 
wide to an abuse of that section. There is 
nothing: to-prevent a . Police Officer -from 
‘acting to the prejudice ; - of ‘an assembly 
which i is engaged i in. the exercise of a, lawful 
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-peaceful citizens. 


‘in those of prayers, 


ful assembly at-the mosque. 
“that he attempted to disperse the Moslem 
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right and give an unfair advantage to their 


.opponènts who resort to'a threatof violence, 


It may, on thene hand, put a premium 
of violencé and, on the other hand, permit 
an inroad on the lawful and just rights of 
The reasonable and what 
appears to me tc be a plain meaning is 
that when it appears that the behaviour of 
an assembly of five or more persons is such 
as to indicatethat it would be an active 
party to, the disturbance of public peace, 
or that. it is reasonably calculated to 
provoke otherstoa breach of the peace, 


such an assembly, may be ordered to 


dispersé under s. 127, Criminal Procedure 
Code. That section speaks of an actual 
unlawful assembly and a potential unlawful] 
assembly. ~ In the case of thelatter assemb- 
ly there must be evidence to establish that 
in the immediate future it would develop 
intoan wnlawful assembly animated by 
the common object of disturbance of the 
peace or that the natural consequence of the 
assembly itself isto provoke a disturbance. 
In every case it is a question of fact to be 
determinéd on the evidence relating to the 


‘conduct’ of the assembly. 


Turning to the facts of the present case 
it is apparent that the applicants were 
asserting what was but their lawful right. 
Kisan Singh (P. W.No.1), Station House 
Officer himself admits that 8. D. O.'s order 
is there to the effect that in hours except 
any Hindu procession 
He admits that 
procession had 


may go by the mosques. 
last year the Shila Pola 


_passed by both the mosques. It is well 
_ known that the Shila Pola procession is an 
ancient procession in Berar and it could not 


therefore be said that the procession was org- 
anised with the intention of causing ‘annoyan- 
ce. The witness admits that if there had been 


_noMuhammadans at the mosque he would 


have no objection to the Hindu procession 
passing as it was according to theS. D. O's 
orders, He was aware that the Muhammadans 
had gathered in the mosque for the purpose 
of offering obstruction, a good time before 
the procession actually arrived on the 
scene. Thus on his own admission there 
was an unlawful assembly formed in the 
mosque, and, onthe other hand, there was 
an assembly engaged in the exercise of 
lawful right which was recognized in the 
8. D. O’sorders, as a -Police Officer - it was 
clearly his ‘duty ‘to give effect to the 8. D. O's 
orders and, take steps to disperse the unlaw- 
He states 


mob, but it had-no effect: for want of’ suffi- 
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cient force-dtHis command. ‘'There-is-noth- 
‘ing‘to show thatthe time that he] ‘had -at 
‘his disposal--was used for taking -any serious 
action against the Moslem assembly. He 
-admitsthat ‘he -asked ‘the ‘Hindus to dis- 
“perse as ‘he thought that the ‘Hindus--would 
mind (listen to him) tim rather than ‘the 
‘Moslems. ‘It‘is-difficult-to disagree -with‘the 
‘opinion-of the lower Appellate Court that 
‘the Sub ‘Inspector displayed lack -of nerve 
rand tact-in handling -the situation. The 
‘Sub-Inspector also admits ‘that when ‘he 
commanded ‘the music was stopped. Thus 
igo far ffrom there ‘being anything abjec- 
‘tionablein the-conduct of the processionists 
there “was partial and indeed essential 
-obedience to ‘the -command in that the 
music was ‘stopped, which indicated -their 
peaceful intention. 5 

The ‘manner in-whiéh the case was 
‘approached by fhe ‘trial Magistrate ‘is 
-evident ‘from.the questions which were 
‘repeatet-to-each of the accused persons. 
cQ When the procession approached the station 
-did the:Sub-Inspector :give you .and other personsran 
„order to.disperse as the iMussalmans had gathered:in 
the mosque with aticks with the object of stopping 
your procession and.as “there was ‘a probability that 
the bréach of public-peace would -take place ? 

“Q That day was .there a serious riot between 
the Hindus.and Mussalmans and -was the procession 
the enly reason-forzit ?” ` i 


“The'trial Magistrate has found in para. 5 
ofhis judgment ‘that the accused people 
knew that the Mahomedans were prepared to 
.obstruct theprocession and asthey did not 
‘heed the warring given by the Sub-Inspector 
-asregards the impending danger the pro- 
-cession was likely ‘to cause a breach olihe 
peace, and consequently the Sub-Inspector 
“was justified in commanding the procession 
to Uisperse. ‘The processionists were to be 
dispersed not because of any objectionable 
‘conduct on their pait, but because of the 
readiness of the .Mussalmansto create a 
*breach of the peace.: It was in the lower 
‘Appéllate’Court that any attempt was made 
‘to.approachthe case from the right point 
‘of view. Inthe absence of any evidence as 
-the conduct of assembly ‘at the moment 
“when ‘the command was given, the lower 
Appellate Court “evidently realised ‘the 
difficulty of giving a clear finding. It may 
"bestated in its own words ; 

“The question whether the appellants were likely 
“to.cause a disturbance of the peace is -not to be 
‘decided by.the results which followed on -account-of 
-{Héir ‘refusal ‘to disperse. Their determination .to 
stake the :procesaion:by:the road at any risk, in itself, 
was,.ip my-opinion,a:sufficient ground -for „the Sub- 
Sngpector to apprehend that the agpellants,were likely 
“toeause’a disturbance of the-public peace.” - « ~- 
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Tt repeatsthe ‘same argument elsewhere 
‘In ‘these words : 

“The appellants :going sin procession with a deter- 
mined and defiant -attitude -with-musicin front of the 
Masjid, in-spite.of the warning .given by the Police 
Sub-Inspector ‘was a clear indication that‘they weie 
‘likely-to cause a disturbance of the public peace.” 


‘The argument ‘begs tthe whole question. 
Tn order‘to establish that the:command was 
Jawiul, what had to be proved was‘the con- 
-duct of the processionisis preceding. :the 
command. `The legality of the command 
-cannot-depend on-what followed it. “If -the 
slower Appellate -Court’s argument -were 
-accepted as -sound, -any lawful assembly 
“may be turned into an unlawful assembly -for 
‘the simple reason that it discdbeys the 
-command to ‘disperse. I -notice that. the 
same reasoning is stated in amore’ direct 


and trenchant manner in ‘the ‘learned 
“Deputy Commissioner’s note in .ithese 
-words: ne a 


“Unders 127.0f the Criminal ProcedureOode it 
was for the Sub-Inspector to.decide whether or -not 
the assembly was likely to cause a breach.of the peace 

- and Criminal Courts cannot question the exercise of 
the Sub-Inspector's discretion in this matter” 


“This implies that the prosecution.is mot 
bound to Icad any evidence as to thé con- 
` duct of the assembly justifying the command 
and that the Police Officer is the. final 
anthority to Judge the character of the 
assembly. Although it may be conceded 
that the Police Officer’s opinion is relevant 
and may beof great weight, it is impossible 
to concede that the Criminal Courts have 
no jurisdiction to determine the legality of 
the command. Suffice itto say that this 
argument was negatived in Empress v. 
Tucker (5). The unsoundness of this 
argument will bé-manifest when it.is con- 
sidered with reference to the-dispérsal of an 
unlawful assembly. Supposing -a Police 
| Officer commands what he considers ‘to be 
-an unlawful assembly to disperse-and his 
command is disobeyed, will the prosecution 
be absolved from establishing: that the 
assembly was unlawful ?- Will the accused 
persons be debarred from proving that ‘they 
were not unlawful assembly. ‘The argu- 
ment pushed to ils ‘logical conclusion virtu- 
ally negatives s. 27; Criminal Procedure 
“Code: not this enactment but the Policeman's _ 
word would be the law. : 


The - Sub-Inspector (P. W. No. 1) 
. himself gives the reasons forithe necessity .of 

the command : 

“Had:there been no Mahomedan:at ‘the Masjid I 
,-had no .objection. It was according :to-S D. O's 
’ order... . I thought the Hindus would ,mind,(listen to) 

me‘rather than the Móslems” ` 4 ; 
- “There‘is nothing to show-that ‘the conduct 
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of . the -;procéssiénists. itself. created any: 
apprehension that they would cause: the. 
breach.of the peace,.or that. the, natural. 


week 


consequence of -going-*in’ procession. would. 


be to “produce. a breach of the-peace. - The. 
Gireumstance’ that the Sub- -Inspector had, 
nct sufficient force at his command. is not: 
relevant in considering whether the prcces- 
sionists were likely to cause a disturbance. of 
the peace: a 

“jf danger arises irom. ‘the exercise of Jawful ‘rights 
resulting in breath of’ the peace, the remedy.is the 
presence.of sufficient force tô- prevent that result, not’ 


the legal condemnation .of-thoss who exercised those 
rights 


See Dicey's Law of the Gonstitution; page: 
272, Theinability of the Police to protect, 
lawful rights cannot render the exercise of. 
the lawful rights illegal or otherwise- 
objectionable. 

The Sub-Inspector avers that he tried 


to disperse the Moslem assembly but failed... 


Quite true, but how is it relevant to the 
issue, namely, whether the processionists. 
were likely tó cause a disturbance of the, 
public peace. . They.cannot be condemned 
because another assembly was. bent upon 
using force against it, Neither the inade- 
quacy-of the Police force nor the Muslinr 
defiance of.the.. Sub-Inspector’ s-order to dis- 
terse can-render the: procession which. was- 
lawful an unlawful. body. No doubt the 
existence of such circumstances, as the use 
of symbols repugnant to the Islamic reli- 
gion. or singing of objectionable songs; 
determination to.play musie at the time 
of. the- worship; in. short, any acts: which 
would’ reasonably, be interpreted as arinoy- 
ing..and provocative would: certainly-’ be 
good: evidence. toi prove. that the: process- 
ionists were likely to cause a breach,of the 
peace, but such: circumstances are: totally: 
absent in the present- case, nor could it.be 
said that the procession .was taken, out, 
- only to cause annoyance. Shila Pola pro- 
cession is an ancient procession and had 
been, as: admitted by. the Sub-Inspector 
himself, permitted: -by. the S. D.O. and had 
passed without objection-in the past. The 
procession was not intended to acquire, or 
- enforce anew .right.. If the processionists 
did not listen, to. the warning as to .the 
-danger ahead, it was because they .were 
reluctant to abandon the already existing 
right. only for: fear of. -physical injury. 
The mere refusal: to desist from- the lawful 
exercise of their right cannot be regarded 
as-a cause of the disturbancé of the peace. 
Even though the-riot occurred, : 
` cant that’ the. processionists: “were not prose- 
cuted for rioting, ae constitutes=evi- 
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. could not be lawful. 


itis signifi- - 
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dence: -of the fact that, even. during the. riot’: 
their. conduct-. was. not ‘culpable: Thus. 
neither before -nor after the. command to’ 
disperse: was given. isthere any evidence to. 
show that the, conduct of the, processionists: 
was. objectionable or provocative. - : 
“In the absence of requisite condi- 
tions as'contained in s. 127, Criminal Pro- 
cedure Code, the command: to ‘disperse 
Section 151, Indian 
Penal' Céde; penalises-only a. digobedience, 
toa lawful command. ; | 
I am, not unmindful’ of tio diffculty: 
felt by those who were charged: with the 
duty of maintaining peace and. order; The 
best way,in my opinicn, is to enforce the 
law rigorously ; whoever is: in the wrong. 
must be severely dealt with, Ifthe Hindus, 
for example, were toinsist on playing: music 
during; the ,time of divine service in. the- 
mosque, a.conduct which:is: capable of being. 
reasonably interpreted as a provocation to- 
the worshippers, must certainly” be dis~ 
persed. On the other hand, 1f others seek. 
to interfere . with the peaceful. exercise . of 
lawful right they must not be spared. 


. Whatever merit, from an ‘administrative 


point of view, there may be in punishing 
the-innocent- along with the guilty, it isnot 
likely to ‘eradicate the- - evil; - unless “the: 
people are made to realise the: justice ofthe 
remedy, 

- For reasons already’ stated, T ‘set 
aside the . convictions. and. sentences and: 
direct that the applicants be: acquitted.. 
The fines, if recovered, will be refunded. 

A ' . Revision. accepted. | 





MADRAS HIGH COURT. 
Miscellaneous Civil Appeals Nos, 244. 
i to 247 of 1931. 
January 20, 1933. 
PAKENHAM WALSH J.~ 
i N. M. KADIR MEERA SAHEB - 
- TARAGANAR —PLAINTIFF—APPi LLANT 
. versus | g f 
N. M. PIR MUHAMMAD TARAGANAR ' 
` AND OTHERS —DEFENDANT3 — RESPONDENTS. 
-Civil Procedure Cote (Act. V of~ 1909), O. XXI; 


rr. 1, 16—Agent obtaining decree on’ behalf of Prin- ~~ 


cipal —Execution of decree—Pendency of: proceedings 
for sale—Application ' to record satisfaction. by. 
Pringipal—Assignment to third person by agent— 


. Objection by assignee to application’ to record*satis- 


faction—Maintainabdility : of-—Question as to intention 
to defraud qssignge- Whether can be gone. into, in . 
court.. > 

Under 0° XXI, 7. 1, Civil’ Procedure Géde,, there. 


. are ‚only, three ways: in w ich the judgnientedebtor 


may make payment vizs, (a) into -the court whiogg 


Fi 


duty it is to execute thé decree, or (b) out of court 
to the decree-holder, or (e) otherwise as the court 
which makes the decree directs There is no pro- 
vision in it for the judgment-debtor paying a third 
party merely because he happens to know of the 
assignment of the decree in the latter's favour by 
the decree-holder ; and if he were to make such 
payment, he would runthe risk of having to pay 
the money over again to the decree-holder. He cannot 
be asked to involve himself in disputes between 
the decree-holder and somebody to whom the former 
has assigned the decree. 

.A executed a power-of-attorney in favour of B to 
conduct a mortgage suiton his behalf. He obtained 
a decree and during the pendency of proceedings 
for sale of thé mortgaged properties, A filed applica- 
tions stating that the decree amounts had been 
paid in full and satisfaction might be entered. 
Subsequently B assigned the decree to OC who ap- 
plied to the court to be permitted to approve the 
application to enter up satisfaction, after recognizing 
his assignment : 

Held, that as regards the satisfaction of the 
decree which the decree-holder asked the court to 
record, it was not open tothe court to go into the 
question whether this satisfaction was intended to 
defraud or defeat the rights of some third party 
who was not before it asa party to the suit,, to 
whom the decree-holder was alleged to have assigned’ 
his interest under the decree, and that the - matter 
. must be agitated in a separate suit. ; 


Appeals against the appellate order of 
the District Court of Tinnevelly, dated the 
13th July, 1931, and madein A. S. Nos. 229 
and. 230 of 1930 preferred against the order 
ofthe Court of the “District Munsif, Palam- 
cottah, dated the 26th July, 1930, and made 
in E. Ps. Nos. 240 and- 245 of 1930 in O.S. 
Nos. 76 and 77 of 1928. > aoe: 

Mr. C. S. Venkatachariar, for the Appel- 
lant. fo 

Mr. K. V. Sesha Aiyangar, for the Res- 
pondents, ` 


Judgment,—One Pir Muhammad Taraga- 
nar executed a power-of attorney in favour 
of one N.-K. Muhammad Moideen Taraga- 
nar to conduct certain suils for him and 
realize the money. As the latter had ad- 
vanced him money and moneys realized 
by the agent were made a sort of charge 
for payment of the debt, and the power- 
of-attorney was not to be cancelled until 
the dues had been settled, the agent brought 
suits on the two mortgage-deeds cn behalf 
of the principal and obtained decrees. 
Pending proceedings for sale of the mort- 


` gaged properties, the decree-holder 
put in applications stating that the 
decree amounts had - been paid in 


full and satisfaction might be entered. His ap- 
plications to enter up satisfaction were put 
in on 18th March, 1980. On 27th March, 
1930, the agent assigned the decrees to one 
Kadis Meera Saheb, the appellant in 
these. proceedings, The appellant put 


Abie MĒËERA'BAHHH v. Pir MUHAMMAD. 
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idf 6° 
in an application under O. XXI, r. 16 to` 
permit him, after recognising his assign- 
ments, to oppose the applications to enter 
up satisfaction as they were collusive dc- 
cumenis. These two petitions filed under 
O. XXI, r. 16 were dismissed both by the’ 
Original and Appellate Couris and the pe- 
tition to record satisfaction of the decrees 
was allowed by both courts. Against these 
orders the present appeals are filed. . >. 
The learned District Judge held that nei- 
ther the question. whether the -appellant 
was the assignee decree-holder nor the 
question whether, the entering up of sztis- 
faction of the decrees was collusive or not 
could be gone into by the executing Court, 
because it was not a matter between the: 
parties to the surt.. On the first point there’ 
be a conflict of authorities, 
Ido not think, in the view which I take 
on the second point, that there is any 
necessity to discuss it because I am’. 
perfectly clear that the application - to 
execute the decrees cannot be granted 
because satisfaction of the -decrees has 
been recorded. The argument raised for 
the appellant is that-the judgment-debtor 
knew of the assignmentsof the decrees by 
the decree-holder under power-of-attorney 
to the agent- and that he was therefore not 
entitled to make any payment to the 
decree-holder. I may note in passing that 
there is no clear statement in the power-of- 
attorney that the agent has ` power to 
transfer decrees. However, as the learned 
District Judge has stated in his judgment; 
that it was not controverted that full 
power was given to the agent to assign 
decrees, I will discuss the matter on the 
assumption that the agent had this power. 
Order XXI, r.1 states only three ‘ways 
inwhich the judgment-debtor may make. 
payment. It is expressly stated that it 
shall bein one of these three ways: (a) 
into the Court whose duty itis to execute 
the decree, or (b) outof Court tothe decree- 
holder, or (e) otherwise as the Court which 
makes the decree directs. There “is ab- 


‘solutely no provision here for the judg- 


ment-debtor paying a third -party merely 
because he happens to know of the assign- 
ment of the decree in the latter's favour 
by the decree-holder; and it is perfectly 
clear that if he were to make such 
payment, he would run the risk of having 
to pay money over again to the decree- 
holder. He cannot be asked to involve 
himself. in disputes between the decree- 
holder and somebody to whom the former 
has assigned the decree. Order XXI, r, 16 
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definitely provides that the judgment- 
debtor shall have notice before ihe 
assignee-deciee holder is permitted by the 
Court’ to execute the decree, and he is 
entitled to raise objections. On the view 
urged by the appellant he will be shut 
out fhis tight completely: The decree- 
holder has only got to send a notice that 
he has assigned the decree and éven if 
apparently he has already satisfied the 
decree, the judgment debtor is bound to 
pay the assignee and not the decree-holder. 
He cannot object to the assigment because 
he has no locus standi until ‘the decree- 
holder applies under O. XXI, r. 16, for 
permission to execute the decree. This 
means that the judgment-debtor either has 
to make payment to a person not authorised 
by the Court or to'refrain from discharg- 
ing the decree at all until the assignee- 
decree-holder asks for ‘permission to execute 
the decree: It is'neédless to say that there 
is atsolutely no ‘authority for this proposi- 
tion. As regards. the satisfaction of the 
deciee which the decree-holder asks the 
Court torecord, it is not open tothe 
Court to goinio thé question whether-this 
salisfaction was intended to defraud or 
defeat the rights of some third party 


whois not before it as a party to the suit, 


to whom the decree-holder alleged to have 
assigned his interest under the decree. 
That matter must obviously be agita‘ed 
in a separate suit. In the result the orders 
of the lower Court are confirmed and 
a]l the appeals should be dismissed with 


costs in Appeal No. 246 of 1931 and no costs 


in other appeals. 
N. K. A. Appeals dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT a 


` Second Civil Appeal No. 671 of 1930. 
November 11, 1932. 

- GRILLE, A.J. CC. . 
MOTICHAND AND ANOTHER— 
DRORER-HOLDERS— APPELLANTS 

2 VETSUS 
KASHIRAM AND ANOTHER— 
JTDGMENT-DEBTOR AND SURETY— ` 
i RESPONDENTS. - 

Civil Procedure Code (Act V of 1908), 8. 55 up — 
Execution—Concurrent execution against judgment- 
debtor and surety—Legality of. , 

It isnot open to acourtfo proceed against both 
the judgment-debtor and his 
When the judgment-debtor is committed. to prison 
the discharge of the‘surety follows automatically 


and once the former, is committed , to’ prison, -the- 
court cannot concurrently proceéd-against the surety... 


MbTtoHAND.2. wasittkAM: - - 


surety in execution., 
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Appeal against an order in the Court 
of the District Judge, Nimar, dated the 
13th - September, 1930, in M. C. A. No. 
1950, arising out in Civil Suit No. 43 of 
1929, in the Court of the Sub-Judge, Second 
Class, Burhanpur, dated the 21st June, 
1930, 

Mr. W. R. Puranik (with him Mr. M. D. 
Khandekar), for the Appellants. 

Mr. K. B. Tare, for the Rospondent. ; 

Judgment.—A decree-holder had his 
judgment-debtor arrested on the 26th of 
October, 1929. The judgment debtor asked 
for time to make an application to be 
adjudged an insolvent. This was granted | 
conditional on his furnishing security The 
respondent Gulu stood surety on the ordi- 
nary terms laid down in s. 55 (4) of the 
Civil Procedure Code. On the date fixed 
for hearing 18th November, 1929, neither the 
judgment-debtor nor his surety appeared 
and notices were issued to them. They 
showed cause why action should not be 
taken against them and issues were framed 
on the date fixed. Meanwhile the court has 
acceded to the judgment-debtor's prayer 
that he should be given another opportunity . 
to obtain an order.from the Insolvency 
Court. Time was given till lst February, 
1930,and he was directed to furnish security 
again. He duly appeared on ihe Ist of 
February, 1930, without an order of the 
Insolvency Court and was committed to 
prison. The decree-holder then dropped 
the execution proceedings and the judgment- 
debtor was released, but the case which 
was fixed for determining the lability of 
the surety for the judgment-debtor’s non- 
appearance on the 18th of November, 1929, 
continued. The trial Court held that the 
action of the decree-holder in sending the 
judgment-debtor to the civil prison absolved 
the surety under the.provisions of s. 134 of 
the Contract Act. In appeal by the decree- 
holder it was held by the learned District 
Judge that the provisions of s. 134 of the 


` Contract Act were wrongly applied to the 


case. The appeal, however, was dismissed 


on the ground that when Gulu, the respond- 


ent, stood surety onthe 23rd of October he 


i undertook to be responsible for the judg- 
` ment-debtor’s presence on the 26th of 


October and on subsequent dates that the 
court may fix for the hearing of the case. 
On-the 26th-of October, the judgment- ` 
debtor asked for leave to apply to an In- 
solvency Court. On that date the judg- 
ment-debtor was directed to furnish security 
which, as a matter of fact, he never did, 
and by this order the District Judge held 


“240 
that Gulu’s responsibility was discharged 
nothing having been substituted in its 
place.- Holding, therefore, that Gulu had 
never undertaken to ‘produce the- judgment- 
debtor on ihe 18th of November and that 
he-was under’ no liability- forthe decretal 
amount, the appeal was dismissed. 

- It is contended: before mein second'appeal 
by the decree-holders that'a case has been- 
set up: which was not the- case of either 
party in the courls-below. It is clear that 
the respondent Gulu was under the-impres- 
sioù that his:-liability did continue beyond 
the 26th: of October and’ it- is also-clear’ 
that all:parties understood that the-security- 


fiirniished'by Gulw on the 23rd of October, : 
was. forthe appearance: of! the judgment- 
debtor‘on such: dates as the- court might fix’ 


and: that the order was. still in force- or 
November 18th: Even on this assumption 
the ‘appeal must fail: Section 55 (4) ofthe: 
OiviltProcedure* odè lays'down that if the- 
judgment-debtor fails to appear onthe date, 
fixed the court” may either direct’ the secu- 
. rity'to- -be realized from the surety or commit 
the debtor to the-civil: prison in execution 
of the decree.. The court cannot proceed: 
agains! both. `. Until the court at the: request 
of the deeree-holder committed the judg- 
ment-debtor to: the civil’ prison the surety 
remained’ liable and the court could have 
directed. that’ the security be: realized from: 
him. But before an order’ directing the- 
realization’was passed; although: the -possi-: 
bility of such an: order’ was under contem- 
plation, the alternative of committing the: 
judgment-debtor to-prison was followed and’ 
the discharge of the surety should have: 
followed automatically, .The option‘aiforded- 
by: the section was exercised. If proceedings: 
Had been taken against the surety and the: 
amount ofthe decretal’ debt been recovered. 
from: him, . the. judgment-debtor could. not” 
kawe been committed to jail in execution:. 
Conversely, if the judgment-debtor is com-- 
mitted’ to jail the position is as if the surety 
had not come forward with his undertaking’ 
at all and’the judgment-debtor-once having 


been committed’ to prison, the court cannot’ 


concurrently proceed against the surety. 
The provisions of s. 55-(4) of the Civil Pro- 
cedure Code are explicit and the appeal! 
fails and is dismissed with costs. Pleader's 
fee Rs. 20, 

NA. “Appeal ' ‘ dismissed. 


2. at z fc Deyo E 
ee AKE ah 


Foca GOVERNMENT v: NAINSURH Patt. 
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NAGPUR JUDICIAL CO COMMISSIONER'S? 


Criminal: Appeal i 142 ‘of 1932. 
Repieuiber 28, 1932. 
Macwnair, J. G. 
LOCAL GOVERN MENT—APPLICANT 
` APPELLANT 
versus. 
NAINSUKH TELI—NON-APPLIOANT. _ 
RESPONDENT’ - 

C. P. Excise Act (Il of 1915), 2.386 (a)—Possession. 
of charas—Lzegality of possession and not. of search, 
material--Criminal Procedure Code (Act V of 1898), 
s. 108—Whether applies to search of persons~-Crimi-~ 
nal trial —vidence—Persons having acted as wit-- 
ness in previous house.search—-Whether to be distrust= 
e 
The point:for decision ina case under 6. 34 ‘(ay 

P. Excise Act is whether or not, the accused : 
had legal possession of charas,andit is necessary to > 
consider. the evidence even if the Excise authorities 
had acted illegally.in making the search. 

Section 103, Criminal Prece iure Code, reférs only 
to the search of places..and not of persohs. An 
officer intending to search the person of a suspéét. 
cannot issue an order in writing to any inhabitants- 
of the locality directing them to remain at a place 
until the suspect arrived. 

-The.evidence.of a person cannot be distrusted solely 
on the ground thaton a previous occasion he had. 
acted as a witness in a house search. 

Criminal Appeal against an order of the 
Magistrate, First: Glass, Jubbulpur, dated 
the 5th: ‘April, 1932. : 

Mr. P: V. Lobo, for the Applicant. 

“Mr. A. Razak, for the Non-Applicant. 

Judgment. —Nainsukh was convicted of. 
an offence under s. 34 (a) of the Central 
Provinces: Excise Act and sentenced to 
rigorous- imprisonment ‘for three months 
anda fine of Rs. 100: The evidence- which 
the Magistrate accepled was-to.the follow-- 
ing effect. -The Excise authorities receiv- 
ed information that Nainsukh intended to 
go tothe City in order to sell charas 
to a local dealer. Arrangements were 
made to intercept him: a party was posted: 
on each side of theroad. When Nainsukh 
arrived; he was detained and searched and 
75 tolas of chardas were found in: his posses- 
sion. Thereafter`his house was searched 
and five pills of charas were found in 
various parts’ ofthe house. The Addition- 
al Sessions Judge in his judgment 
states:— : 

“I do nob intend to go tothe merits of the 
case but theappeal will succeed on one point cnly 

and that is the in my opinion, deliberate, failure of 


“the Excise authorities to comply with the law res- 


lating to searches, viz., that 2 respectable rersors> 
of the neighbourhood - should be present when 
search ofa person or house is, made”. 

, This ‘method ‘of dealing with the case, 
is, in -my. opinion; entirely wrong. The.’ 


point for:decision Was: s Whether or pet. (he aps, 
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AL had legal possession of charas. It was. 


necessary to consider the. evidence even if 
the Excise authorities had acted illegally. 
The illegality of their action may, of course, 
furnish a reason for distrusting the evi- 
dence produced by them. 

In the next place, the. Additional Sessions 
Judge is mistaken in`his statement of the 
law regarding searches of persons. He 
refers tos. 103 of the Criminal Procedure 
Code which refers only. to the search of 
places. ‘The officer who intended to search 
the person of Nainsukh could not.issue an 
order in writing to any inhabitants of the 
locality directing them to remain ab. a 
place in the road until Nainsukh arrived. 


The acquittal of Nainsukh. merely on the. 


ground that the whole proceedings were 
illegal was, therefore, due to error, Ihave 
then to consider whether or not the evi- 
dence justified the conviction. - 

It was suggestedon behalf of Nainsukh 
that the-lower Appellate Court might’ be 
asked to’ come to a finding. on the merits. 
But I have’ heard “arguments on the merits 
and there is no yeason for this procedure. 
The Magistrate: who examined Mr.. Paras- 
kar (P. W. No. 2) considered him a most 
reliable witness. . It was probably difficult 
to persuade respectable persons with a re- 
putation for veracity to join the parties 

waiting on the road in order to. give ‘evi- 
dence ‘subsequently. It was then “natural 
for the Sub Inspector -to ask a man with 
whom he had some acquaintance to assist 
him in this manner. ‘I'he facton a pre- 
vious occasion he had acted asa witness in 
a housesearch is not a strong reason for 
distrusting his evidence: an excise officer 
ought to, and ordinarily does, secure as wit- 
nesses persons of whom he knows something 
in preference to persons, apparently res- 
peclable, of whose veracity he cannot judge. 
The fact that the accused signed . the 
Seizure memo. supports to some extent “the 
prosecution evidence. It appears unlikely 
that the accused wouldsign a false ‘state- 
iment, The “ defence. witnesses contradict 
the accused’ s story andeach other. I, there- 
fore, see no reason -for interference . with 
the finding of the Magistrate who éxamined 
the witnesses that 75 -tolas of charas were 
found on ‘the person ofthe accused: I do 
not -thén:think it necessary to examine the 
evidence relating to the - house search. 
The conviction was justified. 

The amount of charas was large and the 
profit from the sale of such an amount 
would be considerable, A deterrent sen- 
tence isnecessary and I do not consider 
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the sentence exéessive. The appeal; there- 
fore, succeeds..and the-conviction and-gen- 


tence ofthe trial Court are restored. 
NA. Appeal accepted.- 
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> PATNA RIGH COURT. 
Criminal Revision Petition No. 3 of 1982.” 
- January 17, 1933. 26 
JAMES, J, 
CHANDRAN AND ie ee 
versus 
EMPEROR— Opposite PARTY, 
Criminal trial—Possession granted by rent court— 
Duty of criminal Court to protect the possession, ` 
It is the duty of the Oriminal Court to protect 
possession which has been given to a person by a 
Kent Uourt, whether the possession is symbolical or 
actual physical possession, 
Criminal Revision Petition from an order of 
the Judicial Commissioner, Chota Nagpur. 
Messrs. A. K. Roy and S. K. Roy, for “the 
Petitionérs. 
The Government 
Crown. 
Judgment.—A certain holding was for 
some years before 1913 in the possession of 
Sheikh Akhju-asa-non-occupancy ryot. In 
1913 the holding -was sold in execution of a 
decree for arrears of rent when it was pur- 
chased by one Sheikh Jhuman. The pur- 
chaser sublet the holding to Hulas and Bhana 
bataidars, as one of whom atleast had been ‘oc- 
cupying the land before the sale as tenant of 
Sheikh Akhju. In September, 1931, Jouman 
executed: a sale-deed by which he purported 
to transfer the land to- one Sheikh Ohandra 
for- Rs. 700 and then Hulas and Bhana 
executed -a kabuliyat in -favour of Sheikh 
Chandan. Subsequently the  bataidars 
served notice on Sheikh. Chandan of their 
intention to abandon this land. -On 27th 
March, 1932; a riot occurred in which the 
party of Sheikh Akhju was concerned on one 
side and that of Sheikh Chandan on the other. 


Advocate, ..for the 


_ According to the findings of the Magistrate, 


Sheikh Akhju-was ploughing the field with 
his two sons and two labourers, when Sheikh 
Chandan with a large party came to the place 
and turned him out by force. Sheikh 
Chandan's party was charged with rioting 
with the common object of -dispossession of 
Sheikh Akhju and hissons from the actual 
and physical possession of this land; and the 
petitioners have been convicted of this 
offence and fined each Rs. 50, being further 
bound down under s. 106, Criminal Proce- 
dure Code to keep - the peace for one-year. 
The defence of the accused persons was* that 
Sheikh Chandan was actually in possession 
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of the land, of which Sheikh Akhju had been 
dispossessed since the delivery of possession 
by the Civil Court to Sheikh Jhuman on 14th 
April, 1914. Sheikh Akhju says that Sheikh 
Jhumen had merely been his benamidar, 
and that the actual pcssession throughout 
remained with himself and this case was 
accepted by the trial Court. 

Mr. Roy on behalf of the petitioners argues 
that the firidings of the trial Court should be 
regarded as vitiated by the fact that no 
attention has been paid -to evidence which 
afforded strong corroboration of Sheikh 
Jhuman’s statement that he had continuously 
“been paying rent forthisland. The learned 
Magistrate had observed that if it could be 
proved that SheikhJhuman was in actual 
pcessession of this land from 1914 until he 
transferred it to Sheikh Chandanin 1931, the 
accused persons would certainly be entitled 
to acquittal; but he has come to the conclu- 
sion that Sheikh Jhuman never had any 
possession at ali, failing according to Mr. 
Roy to give sufficient weight to the fact that 
the pcssession of the bataidars if they had 
held under Sheikh Jhuman was the posses- 
sion of Sheikh Jhuman himself. Although 
the salé at which Sheikh Jhuman purchased 
was an execution of a decree obtained by the 
Maharaja of Chota Nagpur, the Maharaja 
never recognized him as his tenant, and the 
name of Sheikh Akhju remained recorded in 
the sherista. This fact might possibly be 
treated as supporting the claim of Sheikh 
Akhyju that he never gave up possession and 
it has indeed been sotreated by the learned 
Magistrate. But Mr. Roy points out that 
Sheikh Jhuman has explained that although 
he applied for mutation, the landlord’s amals 
failed tornake it and he therefore paid the 
rent by depositing it in the Government 
Treasury. (His Lordship discussed the 
evidence and then continued:—) Mr. Roy 
argues that witnesses for the defence have 
thus been treated unfairly and that the 
failure to take into consideration the fact 
that Sheikh Jhuman actually has been 
recognized by the Jandlord, and that it is he 
who has been paying rent of the holding 
should be treated as vitiating the findings 
of the learned Magistrate on the question 
of possession. Indeed when these facts are 
taken into consideration, itis difficult tosee 
how the case that Sheikh Jhuman was a mere 
benamidarcan be supported. Sheikh Akhju 
says that the money with which the purchase 
was made in 1914 was his own and that 
Sheikh Jhuman was merely a benamidar. 

_ As Mr. Roy remarks it is difficult to 
understand why if Sheikh Akhju could have 
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paid offthe amount due under the decree, 
he should have gone (through the form of 
purchasing the holding in somebody else's 
name and paying’ a sum for it in excess of 
the decretal amount; and indeed some weight 
mrst be given to Mr. Roy’s argument that if 
tue learned Magistrate had taken also into 
consideration the fact that Jhuman paid the 
rent in 1927 and was recognized by the 
landlord, the improbability of the claim 
made by Sheikh Akhju would become 
apparent. I think that this contentiou must 
prevail. Sheikh Jhuman purchased the 
land ata court sale and was placed into 
pessession by the court; and it is the duty cf 


_the Criminal Court to protect the possession 


which has been given bythe Rent. Court. 
That pcssession must be protected, whether 
it is what the learned Magistrate’ calls sym- 
polical possession or whether itis what he 
called actual physical pcssession. Sheikh 
Jhuman never himself cultivated this land; 
but it appears to beclearthat he settled it 
with bataidars andthat isfor the purpcse of 
the present case exactly the same as if he had 
cultivated it himself. Thetrans‘ertoSheikh : 
Chandan may be open to. attack under the 
Chota Nagpur Tenancy Act, which prohibits 
the transfer by raiyais of their holdings; but 
that fact would not give any right of re-entry 
to Sheikh Akhju, whose rights were lost when 
the holding was brought.to sale in 1913. 

It appears tobe clear that the learned 
Magistrate has misdirected himself by his 
failure to take .into consideration the 
unimpeachable evidence which was adduced 
by Sheikh Jhuman, which showed that he 
had been ashe claimed paying the rent of 
the holding and that his right to do so had 
been recognized by the landlord. If that 
evidence had been takeninto consideration 
the learned Magistrate would not have 
disregarded the effect of the delivery of 
possess‘on madein execution of the rent 
decree; and I consider that his finding and 
order must beset aside. The common object 
ofthe unlawful assembly as stated in the 
charge was to dispossess Sheikh Akhju who 
had been in possession but Sheikh Jhuman 
and after Sheikh Chandan, and therefore the 
cultivation cannot be supported. The find- 
ing and order of the lower Court are there- 
fore set aside and the fines, if paid, will be 
refunded. 


N-A. Order set aside, 
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MADRAS HIGH COURT. : 
Civil Revision Petition No. 1904 of 1931. 
October 18, 1932, : 
KRISHNAN PANDALAI, Jà : 
ARUMUGHA MUDALIAR—Daranpant— 
PETITIONER : 
Versus 

VENKATACHALA PILLAI. AND OTHESS 

—PLAINT [FFS AND ANOTHER—DEFENDANT— . 
— RESPONDENTS. 

` Court Fees Act (VII of 1870), 8.7 (v, “Seh U, 
Art. 17--Claim petitioi—Suit to set aside order— 
Courl-fee payable—Value of suit for purposes of 
jurisdiction—Value of land, if market value—Suits 
Valuation Act (VII' of 1877", ss. 8, 4— Madras Civil 
Come Act (III of 1878), s 1h-- -Scope and efect 


“y purchased’ a certain land from B and his mother 
for a certain sum of money. C was the holder 
of a decree against B In execution ofhia decree 
C attached the property sold to A. A then pre- 
ferred a claim in execution. This claim having 
been dismissed, A broughta suit under O. XXI, 
r. 63, Civil Procedure Code, for declaration of his title 
to the property, for raising ofthe attachment and 
for an injunction against the continuing of the exe- 
cution : 

Held, (i) that the suit being one in substance for 
avoiding the attachment, court-fee was payable under 
Sch. Il, Art. 17, Court Fees Act, Phul Kumari v. 
Ghanshyam Misra (U, relied on  [p. 243, col 2] 

(it) that even if if is assumed that the subject- 
matter was the land the value of suit for the pur- 
poses of jurisdiction was the value of the land. as 
determined. under s. 7 (v), Oourt Fees Act, dnd not 
its market value and must be computed as such 
‘under s 14, Madras Civil Courts “Act. Narayana 
Singh v. Aiyasami Reddi (2), Sasireddi Veeramma 
.v. Marupuddi .Butchiah (4) and Chalasami Ramiah 
v. Chalasamy Ramaswami (5), considered, Phul 
Kumari v. Ghanshyam Misra (1) and Krishnaswami 
Naidu v. Somasundaram Chettiar (3), referred tó. 
[p 241, col. 1.] 

-Section l4, Madras Oivil Courts ‘Acti is not restrict- 


ed to suits mentioned ing. 3, Suits Valuation Act. 


“ip. 245, col, L] 

Petition under s. 115 of Act V of 1908 
praying the High Court to revise the decrée 
of the Court of the Subordinate Judge, 
Cuddalore, in C. M. A. No. 2 of 1931 (O. M. 
A. No, 3 of 1931 on the file of the District 
Court, South Arcot at Cuddalore) pre- 
ferred against the order of the Court of 
the District Munsif, Cuddalore, dated the 


9th October, 1930, and made in O, 8. No. 
692 of 1928. 
Mr. K. Balasubramania Iyer, for the 


Petitioners. 
Mr. N. K: Mohanarangam Pillai, ‘for the 
Respondents. 


Judgment.—This petition affords a good . 


example of the regrettable delays to which 
litigation has now become subject owing 
to questions of court-fee-and jurisdiction 
having become a.common feature in the 
Subordinate Courts which take years. for 
their determination. In this case the suit 
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“a matter. 
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was `of a. common enough kind and >was 
At the end of 1932 it 
remains still to be decided which isthe 
proper court to try it. The plaintiff had 
bought. some property from the 2nd defend- 
ant and his mother for Rs. 3,700. The. Ist 
defendant obtained’ a decree for Rs. 1,170 
in 1927 against the 2nd defendant -alone 
and attached that property. .The plaintif 
preferred a claim in execution which. was 
dismissed. Within the year allowed for a 
suit he brought this suit impleading the 
decree, Ist defendant and the judgment- 
debtor, the 2nd defendant. In the plaint 
he set out these facts as affording the cause 
of action and prayed (here the. trouble 
bégins) (1) to cancel the order dated, 6th 
October 1928 on theclaim petition, (2) to 
declare the plaintiffs title to the. property 
under his sale-deeds, (8) to raise. the at- 
tachment ‘and (4) for a permanent injunc- 
tion against the execution being ‘continued 
to sale: It will be observed that although 
the plaintiff-made four prayers, the gub- 
stance of the whole matter was that his ptop- 
erty had been illegally - attached ‘and he 
wanted that to be avoided; all else was 
mere words, The: lst and 3rd prayers 
‘mean the same thing that . the 
plaintiff wanted the claim order avoided. 
The 4th prayer is the consequence cf that 
and the 2nd is incidental to it; In this 
suit the plaintiff paid a court-fee of Rs. 10 
under Sch. IT, Art. 17 of the Court Fees Act. 
-That this was right there is now no 
question. The matter is set at rest ` 
by the decision of the Privy “Council 
in Phul Kumari v. Ghanshyam 
Misra (1) à very similar case in which 
their Lordships point out that in spite of 
unnecessary prayers the substance of the 
suit should be looked at to determine what 
the courl-fee payable is. 

But the question was raised as to “the 
-proper court for purposes of jurisdiction 
which was to try this svit. One would 
have thought at this distance of time, that 
there can ‘be no arguable question on such 
But not-only has it been argued 
but while the District Munsif held follow- 
ing Narayana Singh v. Aiyasami Reddi 
(2) that he had no jurisdiction to entertain 
the suit because the value - for purposes 
of jurisdiction is according to him the 
market value of:the property which is more 
than Rs. 3,000 as the plaintiff admittedly 

0) 35 © 202; 35 IA 22;70 Ld 36; ROW N 
189; 10 Bom. LR J; 14 Bur. LR 4l; 5 ALU 10; 


17 MLJ 618: 2MLT 506 (PO). 
pË 31 Ind, Cas, 186; 39 | M 602; 9 ML J 
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bought it for Rë: 3,700, the learned Sub- 
ordinate. Judge in appeal held following 
Krishnaswamt Naidu v. Somasundaram 
Chettiar (3) that the value for jurisdiction 
is the amount of the debt Rs. 1,170; that 
even -if it be considered to be the value 
of the property it was not more than one 
half of Rs. 3,700 the market value, viz., 
Rs. 1,850 as a result of the Madras amend- 
ment to s. 7-N (c) of. the Court bees Act: 
but that in his view the value of the land 
should be computed for purposes of jurisdic- 
tion according -to s. 7, cl. v of the Oourt 
Fees-Act.(i.e ). atten times the assessment in 


which case the-whole value would be less, 


than Rs. 3,000. 
- In this court learned Counsel for the 
petitioner has addressed a very able argu- 
ment that the view of the Munsif is Tight. 
He certainly has one or two decisions 
which would -seem to support by parity 
of reasoning his -argument -that in a suit 
like. this -which must be deemed a 
declaratory suit respecting land the proper 
value - for purposes of- jurisdiction. is the 
full market value of that land and not 
either the value -as determined inder ‘s. 7 
cl, 5 of the Court Fees. Act .or half the 
market ‘value according to the Madras 
amendment: to s. 7 cl. iv Yo). The decisions 
he relies upon are Sasireddi Veeramma. v. 
Marupuddi Butchiah (4) and Chalasamy 
‘Ramiah.v. Chalasamy Ramaswami, 13 Ind. 
Cas. 903 which it-relieson and follows.. -On 
the other hand-the-respondent’s learned Advo- 

cate argues that the Subordinate. Judge’s 
‘view is right and that -the value “for 
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court held that the properties which might 
accrue tothe adopted person were not the 
subject-matter of the suit, but only the > 
adoption itself. The grounds ofthe decisiow 
are entitled to very great weight but the 
decision itself was on the point just stated, 

viz., that in a suit to establish an adoption. 
s. Li of the Madras Civil Courts Act which 
relates only to cases where land is the. 
subject-matter, isnot applicable. Similarly. 
in Chalasami Ramiah v. Chalasamy Rama- . 
swami (9) the suit was one for partition 
of lands of which the plaintiff was in joint 
possession and what was held was that in . 
such a suit the plaintiff was entitled to place 


-*- his own valuation for the purposes of juris- 


diction. Although there were observations 
as tothe effect cf s, 14 of the Civil Courts 
Act in that case also, they were for purposes . 
of that decision that the plaintiff was enti- 
tled to value the relief for purposes of 
jurisdiction as he liked. 

It appearsto me that in the suit before 
me even if it is governed by Narayana 
Singh v. Aiyasami Reddi (2)and not by Krish- 
nasami Naidu v.Somasundaram Chettiar (3) 
all that it leads to is that the subject-matter 
is the land and not the debt. The plaintiff's 
land was attached, his claim thereto was 
dismissed, and he wants that summary deci- 
sion set aside. Assuming that in such a suit 
the subject-matter is the land concerned in 
the claim order, s. 14 of the Madras Civil 
Courts Act is explicit when it declares that 
‘when the subject-matter of any suit or pro- 
ceeding island, a house or garden its value 
shall for purposes of jurisdiction conferred 


purposes of jurisdiction--in the present suit by that Act be assessed in the manner pro- 


is the amount of the debt Rs: 1,170 and” 
even if the subject-matter is taken to bethe 
land its value should be computed’ as 
prescribed - by s. 14 of the Madras -Civil 
Courts Act which adopts the valuation in 
B. 7 ch 5-of the Court Fees Act for purposes 
‘of jurisdiction in all cases where the subject- 
matter of “the -suit is land, houses or gar- 
dens. - 
- Now if- this. suit were really of the same 
‘nature as that in Sasireddi Veeramma v. 
Marupuddi Butchiah - (4) or Chalasami 
Ramiah - x. Chalusamy. Ramaswami 
(5) 1 should- be bound. by them, 
‘because they are Bench decisions. -But the 
-50 Madras case was a suit to establish the 
‘validity -of an adoption and not one in 
which the subject-matter was iong: The 

(3) 30 M 325; 17 M LJ 95; 2MLT1 

(4) 101 Ind. Cas. 379; 50 'M-646; 25 T wW 440; 52 
ML J 381; A IR 1927 Mad. 563, 
whe 13 Ind, Oàs, 903;-11 M L T “1994 (1912) M wW 


vided by the Court Fees Act of 1870, 
8.7 cl.v’, In my opinion those words are 
imperative and clear. But itis said that that 
section is applicable only in classes of suits 
referred toin s. 30f the’Suits Valuation Act 
viz., suits governed by s. paras. v, vi and x 
‘of the Court Fees Act, that is, possession of 
land pre-emption, and specific performance 
ofan award. This method of interpreling this 
section is adopted by inference ffom the 
effect ‘of s. 6 of that Act. It says that 


‘when rules under s. 3-are made for the 


territories under the administration of the 
Madras Government, s. 14 shall stand repeal- 
ed as regards this ‘presidency. A fallacy 
lurks in this inference because the effect 
of s. 4 of the Suits Valuation Act which is 
material in'this connection is left out. That 
-section says that when rules for valuing land 
have been made under s. 3 the same value 
shall be applicable as a maximum in suits 
relating to.Jand-or an interest in land:fall- 
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ing within s. 7 cl. ivor Sch. II, Art. 17. Now the ` 


suits relating to land in s. 7.cl.iv are in sub- 
cls. (b), (c),(d) or (e). Clause (b) deals'withsuits 
for partition, c with declaratory suits where 
consequential relief is prayed, (d) for injunc- 
tion and (e) for a right to some benefit 
not otherwise provided for to arise out of 
land. In these suits and suits falling like 
the present’ one under Sch. H, Art. 17 re- 
lating to land the valuation according to 
the rules made under s.3 are to be adopted 
but as a maximum. This is to prevent over 


valuation of such suits In.suits for partition,. 


declaration of injunction in respect of land 
or for some benefit to arise out of land not 
otherwise provided for it would be necessary 
to value the land and it would be also neces- 
sary to value the interest involved and in 
such cases the section provides that the valu- 
ation of landunder rules made unders. 3 
shall be adopted as a maximum. Thé effect 
of this section on s. 6 is that if rules are 
made under s. 3 the. valuation thereby pre- 
scribed will be applicable also to the suits 
mentioned in s, 4 and then the need for 
s, 14 of the Civil Courts Act ceasing to 
exist that section shall stand repealed. 
Therefore it seems to me incorrect to say 
that s, 14 of the Civil Courts Act refers only 
to suits mentioned in s, 3 of the Suits Valua- 
tion Act, 

The present is a suit falling within Sch. IT, 
Art, 17-of the Court Fees Act which is ex- 
pressly mentioned in s. 4 of the Suits Valua- 
tion Act as a class to which the valuation 
under s.3 will apply, Therefore if the 
subject-matter of-the- suitis land not only 
is there nothing in the Suits Valuation Act 
which prevents the application of s. 14 of 
the Civil Courts Act to this suit but that 
section requires that the proper method of 
valuing land for purposes of jurisdiction is 
under s. 7 cl. v of the Court Fees Act. 
view of s; 14 is fortified by a decision in 
Narayanan Nair v. Cheria Kathiri Kutty, 
(6) where it was held that the valuation 
therein prescribed 
for pre-emption which are governed bys. 7 
el, vi. 

Reliance was placed for the petitioner on 
the decisionin Narayana Singh v. Atyasami 
Reddi (2) and by the otherside on. the Full 
Bench decision in Kvrishnaswami- Naidu v. 
Somasundram Cheitiar (3). It seems to me 
that the principle of the Full Bench decision 
has been upheld by the Privy Council in 
Phul Kumari v. Ghanshyam Misra (1) that 
it is the substance. and _object of the suit 
which should be regarded and not the words 

(6) 45 Ind, Cas. 89; 41 M 721; 34 M LJ 397. 
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-Bench case which was decided at a 


This | 


is applicable to suits - 
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and also that where the debt is-less than 
the value of the.property it is the former that 
determines the value of the suit to the plaint- 
iff. Butin Narayana Singh v. Atyasami 
Reddi (2) emphasis was laid on the words 
of the various prayers, which it was thought, 
took the case out ofthe category of cases 
dealt with by the Full Bench. In the Full 
time 
when the Munsif's jurisdiction was only 
Rs. 2,000 it was held that a suit-to avoid a 


-claim was not a suit to obtain declaration 


of title to the property but one for getting 
rid of the effect of the order disallowing the 
claim and ought to be valued for purposes 
of jurisdiction at the amount for’ which 
property was attached when such amount is 
less than the value cf the property which - 
was more than ‘Rs. 2,000. In Narayana 
Singh v. Aiyasami Reddi (2) a distinction 
was made that where the judgment-debtor 
is party to the claim order and there is a 
distinct prayer for declaration of title co the 
property it is the value of that property 
which determines the jurisdiction. This dis- 
tincition has- no bearing to the present case 
because assuming: that it is the value of the 
property which does determine the juris- 
diction the Munsif would still have juris- 
diction, (The remark in Narayana. Singh 


‘vy. Aiyasami Reddi (2) that the Full Bench 


decision does not refer tothe Privy Council 
decision in Phul Kumari v. Ghanshyam 
Misra (1) must be due to an oversight as the 
formerwas the earlier). The only point in 
dispute is now the property is to be valued 
whether on the market value or under 8. 7 
cl. vofthe Court Fees Act. I have given 
grounds for thinking that the latter is the 
correct view. The learned Judge's order 
was therefore right in either view and this 
petition must be dismissed with costs. 

ON. Kera. Petition dismissed 


SIND: JUDICIAL COMMISSIONER'S 
COURT 


Second Civil- Appeal No. 11 of 1930. 
. March 17, 1932. 
. Ferrers, J. C., AND RUPCHAND, A. J. C, 
Srimati MOHANBAI PARMANAND — 


APPELLANT 
ny versus i 
HIROMAL HOLOMAL AND OTHERS— 
RESPONDENTS. 


Execution—Decree in respect of one survey number 
—Decree-holder_ seeking to sell anothér survey num- 
ber also on the ground of ignorance at time of suit 
and application—Prayer, if can be granted— 
Powers of executing Court. 


E 


~ The court executing a decree can only construe ` 


` the décres on what appears on the face bE- the 
decree and on the pleadings and documents’ filed 
‘in the case. f ` 
A decree-holder who has obtained a decree’ in 
respect ofa certain survey number cannot in execu- 
tion apply that another survey number should be 
‘sold along with the one mentioned in the decree 
on-the ground that the land which was mortgaged 
| -toher consisted of both those .survey numbers, 
‘and that as she wasa woman, she did not know 
“about it and had hence made mistakes in the prior 
applications. | i f ; 
Mr. Kundanmal Dayaram, for the Ap- 
> pellant. ; i 
©. Mr. Srikishendas H. Lulla, for. the Res- 
pondents, ; 
Judgment.—The facts connected with 
. this second appeal are somewhat as fol- 
lows:.- < ; l 


The appellant- filẹeda suit on, a mortgage 


executed in her favour in 1917. At that 
_ timelands in Shikarpur were not surveyed; 
and the property was, therefore, described 
. inthe mortgage-déed by boundaries. At 
the date of suit the survey settlement had 
come into force; and in accordance with 
the rules of the. court the plaintiff was 
required to specify the survey number or 


survey numbers of the property which was - 


mortgaged to her, and to produce extracts 
.- from the Survey Registers in respect there- 
n of. She produced the extract of Survey 


“No. 16lstating that that was the only sur- ` 


"vey number mortgaged to her and then 

cher plaint was admitted. In 1922 she got 
v a consent decree. Thereafter she made two 
execution applications for sale , of: - Survey 
No..161. For some reason or -other the 
property was not ‘sold, She then put in’ 
the present application joining with her- 
self as assignee from her of a partof her 
interest in the property acertain person and 
_ asked the executing Court to sell not. only 
' Survey No. 161 butalso Survey No. 16]-A 
on the:ground that the land which was 


mortgaged to her consisted of both those. 


‘survey numbers, and that, as -she was a 
woman, she didnot know about it and had 
hence made mistakesinthe prior applica- 
tions: Both the courts below have refused 
her prayer forthe sale of Survey No.161-A. 
She ‘has now come to us in-second ap- 
peal. z 

It is no doubttruethat before the exe- 
cuting Court the appellant was permitted 
to lead evidence to prove that the - land 
mortgaged to her comprised of both survey 
numbers. She attempted to do this by 


showing that there was a partition between - 


_. the moftgagors and their brothers, and 
that underthat partition the mortgagors 
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got that part of the land which answers 
the description of both Survey Nos. 161 and 
161-A, and thal when they purported to, 
‘create the mortgage in her favour they In- 
tended that the whole of the land which 
had*come tothem at the partition should 
form the subject-matter of-the mortgage. 
put it was not open to her to lead, this 
evidence in execution proceedings. The 
court executing the decree could only 


` construe the decree on what appeared’ on 


the face of the-decree and on the pleadings 


-and documents filed in the case. The plaint, 


the notes made thereon before it was ad- 
mitted and the. extract produced by the 
plaintiff showed that she had confined her 
claim on the mortgage to Survey No. 161 
only. If the‘plaintiff wished to have the 
mistake madeby her, in not.claiming a 
right against both survey numbers, ib was 
open to herto apply in the suit for per- 
mission to amend her pleadings and the 
decree which followed. But that course 
she has not adopted. f je 

. Under the circumstances we think that the 
courts below were right in disallowing her 


-execution application for sale of Survey: No. 


16!-A onthe strength of the decree as it 

stood. This appeal accordingly fails and 

is dismissed with costs. tet 
N.-A. Appeal dismissed. 


ent 


7 PATNA HIGHCOURT. . 
Jury Reference No. 2 of 1933. 
February 10, 1933. 
JAMES AND AGARWALA, JJ. 
EMPEROR-—PETITIONER 
; VETSUS 
SITALU AHIR ~- Accuszp. 
Criminal Trial—Trial by Jury—Verdict depending 
on questions of fact—Weight to be given to verdict. . 
-Where in a criminal case the verdict depends 
entirely upon the question of -whsther the. witnesses 
are to be believed or not, weight should ordinarily be 
attached to the verdict of the Jury whoge function it 
isto decide such questions offact specially so when- 
there ís no reason for supposing the verdict of the 


Jury to be perverse. | 

Reference made by the Assistant 
Sessions Judge, Saran, in his Letter No. 2- 
Cr., dated the 29th December, 1932. 

Mr. S. Jaffar Imam, The Assistant Govern- 
ment Advocate, for the Crown. 

James; J.—On the night of the 3rd of 
January, 1932, there was a dacoity in the 
house of Sorabjit Pandey . who lodged an, 
information at. the Police Station, naming 
Sitalu Ahir among the persons who had beer, 
identified as the dacoits. Sitalu Ahir was 


a 
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absconding for sometime, and he was not 
arrested until most of the other persons 
accused in the dacoity had already been 
tried. He was placed on histrial before the 
Assistant Sessions Judge of Saran assisted 
by a Jury who bya majority of three to two 
returned a verdict of not guilty. The 
Assistant Sessions Judge has referred, the 
case to this court under s s. 307 of the Code of 
Criminal Procedure, being of opinion that 
Silalu Ahir should have been convicted. 

Sitalu Ahir livesinthe village adjoining 
that in which the dacoity ` took place, and he 
has actually mortgaged some of his land to 
Sarju Pandey, acousin of the complainant 
Sorabjit who livesin the same house with 
him. Sitalu Ahiris therefore known to the 
people of Sorabjit Pandey’s village; and a 
certain number of witnesses of that village 
gave evidence that they had seen Sitalu 
Ahir among the dacoits. Sorabjit Pandey 
gives such evidence, though he does not 
ascribe any particular partin the dacoity to 
the accused Sitalu. Sarju Pandey also 
professes to have seen Sitalu among the 
dacoits, saying that he was Wearing a ‘white 
kurta and had a lathi in his hand, but he 
did not take away any of the articles stolen. 
Similar evidence was given by the neigh- 
bours ‘Janki Pandey, Fauzdar Pandey, Siv 
Prasanna Pandey, Sshawan Pandey, 
Niranjan Ray and Moti Ahir. The chaukidar 
Mangal Ahir also says that he saw Sitalu 
Ahir among the dacoi's. Sitalu -Ahir 
absconded after the dacoity which the 
learned Assistant Sessions Judge pointed 
out to the Jury; and this fact may reasonably 
he regarded as affording some corroboration 
of the evidence of his identification. In his 
charge tothe Jury the learned Assistant 
. Sessions Judge warned them that the 
evidence of identification . must be 
scrutinized with caution; but here, since it 
appears to be true that lights were carried 
by the dacoits there would be no doubt 

regarding the identification if the prosecution 
witnesses were speaking thetruth. Itmight 
appear on the face ofit to be improbable 
that Sitalu Ahir would commit dacoity in 
the house of persons to whom he was so well- 
known; but Svrabjit Pandey believed that 
the dacoity had been committed by way of 
reprisal, because he and Suraj Pandey were 
the principal witnesses in a bad livelihood 
case against a leading Ahir of his own 
village. 

In a case like this, in which the verdict 
depends entirely upon the question of 
whether the witnesses are to be believed or 
not, weight should ordinarily be attached to 
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the verdict of the Jury whose function it isto 
decide such questions of fact. There’: does 
not in the present case appear tobe any 
réason for supposing that the verdict of the 
Jury is perverse, that they; would tend 
unduly to favour Sitalu Ahir, or for any 
unfair reason to discount the testimony of 
the persons of the village who profess to have 
identified him. It appears to be clear that 
being unprejudiced the Jury heard the 
evidence of the witnesses for the prosecution 
and did not believe it; andI do not consider 
that this is a case in which we should 
interfere with their verdict. 

The reference is therefore discharged, 
and Sitalu Ahir will be acquitted and 
released from custody. 

Agarwala, J.—I agree. 

NA. Reference discharged. 





SIND JUDICIAL COMMISSIONER'S 
COURT. 


Civil Revision Application No. 22 of 1932. 
December 13, 1932. 
ASTON AND RUPOHAND, A. J. Os. 

KHIALDAS AISHIRAM -APPLICANT 

versus 
NAZIR or Tas SUB-CIVIL COURT, 
SHIKARPUR SIND—Opprowent. 

Provincial Insolvency Act (V of 1920), 8. 41—~Insol- 
vency —Order directing payment but not granting dias 
charge —Whether falls under s 41. 

Where an order is passed directing an insolvent to 
pay a certain amount every month and {o apply for 
discharge after one year, the order imposes conditions 
but does not grant any discharge subject to those 
conditions and consequently does not come- within any 
of the clauses of s 41. 

Civil Revision Application from an order 
of the District Judge Sukkur, dated the 16th 
September 1931. 

Mr. Dipchand Chandumat, for the Appli- 
cant. 

Aston, A. J. C.—This is an application 
for the revision of the order dated 16th Sep- 
tember, 1931 of the learned District Judge, 
Sukkur, who, on appeal, directed the appli- 
cant to apply for discharge after one year, 
in the meantime pay Rs, 15a month and 
in addition pay Rs. 15 a month from 12th 
November, 1929, up to the date of the order. 
Ths appeal was from anorder passed by the 
learned First Class Subordinate Judge who 
directed the insolvent’s Pleader to “deposit 
half his salary, viz, Rs. 25 a month for 
the previous 11 months and also deposit half 
his salary in future évery moath with the 
receiver. Jam of opinion that the order of 
the learned District Judge, Sukkur, failed 
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to comply with the provisions of s. 41, 
Provincial Insolvency Act V of 1920.. Under 


that section a court has power either to-grarit 


or refuse an absolute discharge or to sugeria y 
the operation of the order for a spééiied: 


time or grant anorder of discharge subject 
to conditions with respect ‘to earnings or 
income which may afterwards become due 
tothe insolvent or in respect of his after- 
acquired property. 29,4 

The learned First Class Subordinate 
Judge, Shikarpur, merely passed an order 
that Rs. 25 a month was to be paid without 
fixing any. period or without granting any 
discharge subject to the fulfilment of the 


conditions and without specifying any time - 


for the suspension of the operation of the 
order. The learned District Judge, Sukkur, 
in directing the insolvent to pay Rs. 15 a 
month and to apply for discharge after one 
year imposed conditions, but, did not grant 
any discharge subject to those conditions. 
His order, it appears tome, did not come 
within any of the clauses of s. 41. In the 
circumstances we reverse the order of the 
learned District Judge and also the order 
of the learned First Class Subordinate 
Judge and remand the case to the Court of 
First Class Subordinate Judge for disposal. 
It will be necessary for the learned Judge 
to consider the circumstances connected 
with the insolvency, the conduct of the in- 
solvent and.any irregularities which may 
have occurred in the case. He will consider 
the income of the insolvent and pass such 
order as may be necessary. The learned 


Judge should also consider the question. 


whether the insolvent has paid the sums 
which he was ordered to pay and. if not, 
what the ground was of his omission to pay. 
If the plea of the insolvent is inability to 
pay it will be for consideration whether he 
made an application for relief from paying 
the sum ordered owing to reduced circum- 
fe and if not, whether his-plea is bona 
fide. l 
. Rupchand, A. J. C.—I concur. 

NA. Order reversed. 


—— me 


_. ALLAHABAD HIGH COURT. 

(Civil Revision Application No. 130 of 1952. 

: October 19, 1932, 

SULAIMAN, C J., AND I0BAL AHMAD; J. 

Lala RAMJI MAL-—APPILICANT 
f versus 

; DEVI PRASAD—Opposita Party 

_ „Agra Tenancy ActiIII of 1926), ss 2129, 953— 

Question of jurisdiction raised before Assistant 
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Collector and District Judge—Dismissal of appeal 
to District Judge—Revision by High Court~Suit by 
thekedar for possession against landlord—Previous 
refusal of mutation by Collector— Whether bars suit— 
U P. Land RevenueAct (ITI of 1901), s. 40—Scope of— 
Finality of Collector's order regarding entry of names. 

Where a question of jurisdiction has been raised 
and decided in the first Court and raised in appeal 
before the District Judge, the High Court” has” 
jurisdiction to revise the order of the Assistant 
Collector under s. 253, Agra Tenancy Act, if ke haa 
failed to exercise jurisdiction even though an appeal 
has been preferred to the District Judge.and dis- 
missed by him. Ram Iqbal Rat v, Telessari Kuari 
(1), relied on. [p. 249, col. 1] 

A suit for recovery of possession against a land- 
holder when specifically provided for in the Agra | 
Tenancy Act and to.entertain which the . Revenue 
Court alone has exclusive jurisdiction cannot be 
barred merely on account of the fact that in the 
mutation proceedings the court refused to recognize 
his position as a thekedar in possession. Sectirn 219, 
Agra Tenancy Act, gives a thekedar who has becn 
wrongly ejected or wrongfully prevented . from ` 
exercising any of his 1ightsasa thekedar the right 
to sue for .recovery of possession. [p 249, ‘col, 


J 

Section 40, U. P Land Revenue Act, means that 
the order of the Collector regarding the entry. of 
names in the annual register shall be final and shall 
not bechallenged in any subsequent proceeding, 


` but that would not prevent the aggrieved party from 


establishing his right in a civil or ‘Revenue Court 
having jurisdiction, and hence if a suit for establish- 
ing such right lies in a Revenue Court and not 
in a Civil Court his remedy would be to approach 
the Revenue Court which would not be- bound by 
tibia cone order refusing mutation of names. 
ibid #4) ; 

Mr. P. M. L. Verma, for the Applicant, 
Mr. S N. Seth, for the Oppcsite Party. 
Judgment.—This is an application in, 

revision from an order of an Assistant Col- 

lector, an appeal from which has been dis-. 
missed by the District Judge. A preliminary 
objection is taken to the hearing of. this 
revision on the ground that the remedy lay’ 
by way of revision to the Board of Revenue 
and not tothe High Court. In cur op’nion 

this objection has no force. Under s, 220, 

Agra Tenancy Act, every suit brought by a. 

thekedar against his lessor which is of the’ 

Same nature as any suit for application 

specified in Sch. IV, which may be brought 

by a tenant against his land-holder shall 
be deemed to be included in that schedule 
under the same serial number as such 
similar suit, s. 99 provides the remedy 


for a tenant who has been dispossessed. 


Section 212 provides a remedy for a thekedar 
who has been dispossessed. In Sch. IV, 
serial No. 12. Section 99 is mentioned and 
an appeal is provided to the Commissioner. 
By virtue of the provisions of s, 220 a suit’ 
under s.212 must be deemed to fall under 
the same serial number. But itis clear that 
where a question of jurisdiction has been 


decided in the first Court and is also in 
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issue in appeal, the appeal lies to the 
District Judge under s. 242 (3) (b). In the 
present case a quéstion of jurisdiction was 
raised and decided in the first Court 
and was raised in appeal, "and in fact the 
appeal has- been disposed of by thé 
District Judge, who came to the same 
conclusion as the learned Assistant Ool- 
lector. < 

We are, therefore, of opinion that this 
court has jurisdiction to revise the order of 
the Assistant Collector under s. 253 of the 
Act if he has failed to exercise jurisdiction 
even though an appeal has been preferred 
to the District Judge and dismissed by him 
Tsee Ram Iqbal Rai v. Telessari Kuari (1). 
The revision lies as s. 252 is inapplicable to 
the’ case. It appears that the applicant 
was holding a lease of a certain share in the 
village from the defendant previously. On 
the expiry of that lease his lease is said to 
have been renewed but he did not obtain 
possession or he was dispossessed. The 
applicant first applied tothe Revenue Court 


for the entry of his name in the annual’ 


register. . A dispute was raised by the de- 
fendant as regards his possession and title, 
and the case went, to the Sub-Divisional 
Officer. The present applicant failed to 
produce ‘any evidence whatsoever and his 
application was summarily dismissed. It 
cannot be disputed thst the order of the 
Collector dismissing the application for 
mutation cf names was under s. 40 of U. P. 
Land “Revenue Act. ` 


The view taken by the courts below seems 


to be that the order refusing to enter his 
name in the annual register is binding on 
the Revenue Court and, therefore, it is no 
longer open to the Revenue Court to give 
him a decree for possession of the property. 
The learned Oounsel for the respondent sug- 
gests that the proper remedy for the plaintiff 
is to go to the Civil Court.for a mere decla- 
ration because there he cannot get posses- 
. sion and then to come back to the Revenue 
Court- and sue for possession. This would 
obviously be a tortuous course. In our 
opinion theeffect of s 40 and.s. 44, Land 
Revenue Act, has not been properly appre- 
ciated. Section 40 (1) provides for disputes 


regarding entries in annual registers and - 


says that they ‘shall be decided on the 


basis of possession. Sub-section (2) provides ` 


that if in the course of enquiry into such a 
dispute the Collector is unable to satisfy 
himself as to which party is in possession 

(1) 127 Ind. Cas. 434; A I R 1930 All. 713: (1930) 


A LJ 233; Ind. Rul. (1930) All. 698; 14 RD 612; 
L R ILA 349 Rev, en 
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he shall ascertain by certain summary 


engitiry who is the person best entitled to 
thesproperty and shall put such person in 


We; 


“possession. Then sub-s. (3) says that no 


order as to possession passed under this 
section shall debar any person from estab- 
lishing his right to the property in any 
Civil or Revenue Court having jurisdiction. 
Obviously the section means that the order 
of the Collector regarding the entry of 
names in the annual register shall be final 
and shall not be challenged in any subse- 
quent proceeding, but that would not pre- 
vent the aggrieved party from establishing ` 
his right in a Civil or Revenue Court having 

jurisdiction. It, therefore, follows that ifa 

suit for establishing such right lies in a 

Revenue Court and not in a Civil Court his 

remedy would be to approach the Revenue 

Court which would not be bound by the 

previous order refusing mutation of names. 

Similarly s. 44 merely provides that all 

decisions under s. 40 shall be binding on all 

Revenue Courts. The binding character, 
of the decision means that the refusal to 

enter his name in the annual register can 

no longer be challenged by any Revenue 

Court. 

In the present case the plaintiff does not 
wish to challenge the correctness of the 
mutation order. Indeed he now accepts the 
position that he was not in possession and 
that the entry of his name was rightly 
refused. The relief that he now claims is 
that he should be given a decree for posses- 
sion on the ground that he has been dis-` 
possessed by his land-holder. We’. are 
clearly of opinion that a suit for recovery 
of possession against a land-holder when 
specifically provided for in the Agra Ten- 
ancy Act and to entertain which the Reve- 
nue Court alone has exclusive jurisdiction 
cannot be barred merely on account of the 
fact that in the mutation proceedings the 
court refused to recognize his position as 
athekedar in possession. Section 212, Agra 
Tenancy Act, gives a thekedar who has 
been wrongly ejected or wrongfully pre- 
vented from exercising any of his rights 
as a thekedar the right to sue for recovery 
of possession. We are unable to hold that 
such a suit is barred. The effect of the 
view of the first Court that the suit is barred 
and that the plaintiff's remedy 1s only by 
way of some sort of a declaratory suit ina 
Civil Court amounted to a refusal to exercise 
jurisdiction. We accordingly allow this 
application and setting aside the order of 
Assistant Collector, send the case back fo 
that court. with directions to dispose of the - 
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same onthe merits. The plaintiff-applicant 
shall have the costs of this revision from 
the defendant-respondent. Costs in the 
Revenue Court will abide the event. ` “= 
NA, Application allowed. 


SIND JUDICIALCOMMISSIONER’S 
COURT 


First Civil Appeal No. 31 of 1928. 
August 11, 1932. 

FERRERS, J.C., AND Menta, A. J.C. 
Haji ADAM YACOOB—ÅPPELLANT 
VETSUS 
NIHALCHAND HASRAJMAL— 

RESPONDENT. ` 

Civil Procedure Code (Act V of 1908), O. VI, r. 1?— 
Partnership—Suit for accounts—Date of commence- 
ment of partnership—Mistake as to found later— 
Application for amendment of plaint -Dismissal of — 
Dismissal of suit— Propriety of. . 

Where A one of two partnersin a cloth business 
brought a suitfor accounts against B, the other 


` partner averring that the partnership was started 


in April 192!, but subsequently finding that the 
partnership wasreally started in December, 1919, 
he applied foran amendment and this prayer was 
dies lewed and finally the suit was dismissed on 
the ground that it was reduced to asking for partial 
accounts: 

Held, that as the suit was one essentially for 
accounts, there was no splitting of the causes of 
action and consequently even if the amendment 
had not been sought, the plaintiff could have while in 
the witness boxor even earlier, intimated to the court 
that there had beena mistake in the plaint with 
regard to the date, and consequently the order 
dismissing the suit was not sustainable [p. 253, col. 1.] 

Mr, Srikishendas H, Lulla, for the 4 ppel- 
lant. 

Mr, Suganlal Hassanand, for the Respond- 


ent, : 


Judgment.—The suit out of which this 
appeal arises was brought by one Haji 
Yacoob on 5th July, 1924, for settlement 
of partnership accounts. In the plaint 
it was stated that the plaintiff and the 
defendants by an oral agreement dated 9th 
April, 1921, became partners in some cloth 
business carried on in the name and style 
of Seth Haji Adam Brothers. ‘The shares 
of the respective partners were also given 
in para.2 of the plaint. The prayer clause 
which is para. 10 inthe plaint says that 
the plaintiffs pray judgment as under: (a) 
for an order directing that the partnership 
accounts be taken, (b) for a decree against 
defendant No.1 for such amount as may 
be found duetothe plaintifis from him, 
and (c) for costs. The principal defendant, 
Nihalchand, by his written statement deni- 
ed he fact of the partnership and contended 
ihat he had been taken up by the plaintiff 
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firm asapaid servant towards the end of 
Nahri 1976 corresponding wilh the month 
of December, 1919 A.D. and that afler 
serving the firm up to 8th September, 1921, 
he had severed his connection. The defend- 
ant preferred a counter-claim for a certain 
amount due tohim from the plaintiff, 
Upon these pleadings the first two issues 
raised by the court were as follows: (1 

Was defendant No. la partner as alleged? 

(2) If so, whendidthe partnership com-. 
mence and end? 

It appears that the hearing of the suit 
could not be taken up for a long time owing: 
to the death of the plaintiff and owing to 
the necessity of bringing his legal re- 
presentatives on the record. Thenin July 
1926, a witness was examined de bene . 
esse on behalf of the plaintiff. His name is 
Gerimal. He produced a certain letter 
which showed that the duration of the 
partnership as given in the plaint was not 
correct. The case was then adjourned and 
the hearing could not be resumed till July, 
1927, when an application for amendment 
ofthe plaint was made. The amendment 
sought by the plaintiff related to the date 
of the inception of the partnership as given 
inthe plaint. According to the plaintiff 
Haji Adam had been suffering from’. para- 
lysis and was therefore, notin a fit state 
of body and mind when this suithad been 
brought and it was subsequently when some 
more account books were discovered that 
it was found that the date of the partner- 
ship withthe defendant as given in the 
plaint was a mistake and that it should 
be corrected by substituting Nahri 1976 
for Phagun 1977. The application. was 
opposed by the defendant, The learned 
Additional Judicial Commissioner, before 
whom the suit was pending, dismissed the 
application on various grounds with which 
we are not at present concerned, After the 
dismissal of the amendment application a 
preliminary issue was raised:— 

“Is the suit as brought maintainable on the ground 
that it relates only toa part of an account” 

When this issue was argued, the Pleader 
for the plaintiff was not able to convince 
the learned Judge that without the emend- 
ment the suit could go on and hence 
it was dismissed with costs. It is from 
this order of dismissal that the present 
appeal has been filed. On behalf of the 
appellants it is urged that the amendment 
sought by the plaintiffs related merely to a 
detail in the plaint, viz, the date of the 
conmencement ofthe partnership and as 
such ought to have been allowed by the 
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court but that even if the amendment was 
rightly disallowed stillthe plaintiffs’ suit 
should not have been thrown out on the 
ground thatit was reduced to asking for 
partial accounts. Itis unnecessary to consi- 
der whether the original Court erred in 
disallowing the amendment. The only 
issue pressed for decision is: Even if the 
amendment had not been applied for or 
if applied for and disallowed, still whether 
thesuit as originally brought, albeit the 
subsequent change ofdate could or could 
not lie. It seems to me that the dismissal 
of the sultis based on the supposition that 
the plaintiffs had come to court stating that 
the partnership had lasted fora particular 
period and yet they wanted account of that 
partnership taken not for the whole of 
the period but for a lesser one. The 
plaint to our mind isnot susceptible of 
that construction. Butin a simplified form 
what the plaintiff came to court with is 
this: 

“I was a partner with the defendant in a particu- 
jar business; take the accouuts of that partnership; 
according to me the partnership commenced 
ee a particular date and ended ona particular 

ate. 

He later on adds: 

“T gave certain dates in the plaint. I subsequently 


” discover I have committed an error.” 


Now ifwe read the prayer clause ‘it is 
clear that the plaintiff wants principally 
“the accounts of the partnership business 
andimpliedly submits to an adjudication 
on whatever basis the court chooses to 
proceed with regard to the period of the 
partnership. If he had said that he did 
not want accounts to be taken covering 
the whole of the period of the partnership 
then the suit in that form would not 
perhaps have been maintainable on the 
ground that the cause of action had been 
split up. ; 


_On behalf of the respondent it is 
argued that when the plaintiff says in 
his plaint that the partnership between him 
and the defendant commenced on a parti- 
cular date and terminated on a particular 
date, he asks for accounts to be taken 
of the partnership. business only as between 
these two dates. That contention is not 
tenable because itis common experience 
that in suits for partnership accounts 
the defendants very offen dispute the 
period of the partnership and the court 
has then to determine the datesand order 
accounts to be taken accordingly. In this 
very suit for instance, though the defend- 
ant had not in his written statement 
contended that the date of the commence- 
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ment of the partnership had been wrongly 
given in the plaint there was an issue on 
éthe point long before tke plaintiff stated 
he had madea mistake. Sothat although 
the plaintiff admits that the date of 
partnership between him and the defendant 
was anterior to the one given by him 
in the plaint, solong ashe does not say 
that he wants accounts to betaken never- 
theless nct from the anterior date but from 
the date given inthe plaint, it cannot be 
said that he asks for only partial settle- 
ment of the accounts. The suit is mainly 
one for accounts of the partnership, and 
not for accounts of any particular period. 

To illustrate the fallacy of the respon- 
dent’s argument, suppose in a plaint the 
plaintiff stated that his share was half 
and the defendant's the other half in the 
profit or loss of the joint concern, his suit 
cannot be thrown out the moment the 


court finds the respective shares to be. - 


different, for the simple reason that thè 
finding does not materially affect or alter 
the cause of action, the suit being essen- 
tially one for taking partnership accounts 
not necessarily on the basis of the shares 
stated in the plaint. Under the circum- 
stances whatever may be the effect of the 
plaintiffs’ change of front with regard to 
the date of the commencement of the 
partnership, we are inclined to think that 
merely by reason of this change his suit does 
not deserve the fate that has been meted 
outta it, viz., dismissal with costs without 
going into merits. f 

It is noted above that the defendant 
in his written statement merely contended 
that he was a servant and not a partner. 
He did notin the alternative state that - 
even ifthe plaint partnership be held 
proved still the date of the commence- 
ment was different. Under the circum- 
stances even if the plaintiff had not sought 
the amendement of the plaint with, 
regard to the date it would have been 
open to him whilein the witness box or - 
as soon as possible before it to intimate 
tothe court that there had been a mistake 
inthe plaint with regard. to the date. 
It would not have been open to the de- 
fendant to say that by the correction of 
the date the plaintiff had substituted 
a different cause of action. At the most 
the defendant would have had the right © 
to put in a farther written statement if 
the plaint had been allowed to be amend- 
ed. As itis, with regard to the dates of 
thecommencement andof the termitation 
of the partnership there has already been 
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raised an issue in this suit and the parties 
could adduce their respective evidence 
thereon, 
come to the conclusion that the order dis- 
missing thesuitisnot sustainable and must 
be set aside, The suit should be remanded 
for trial and disposal according to law. 
The costs of the appeal will be cosis in the 
cause. 


Neu Suit remanded. 


ere 


MADRAS HIGH COURT. 
Civil Revision Petition No. 1006 of 1932, 
January 3, 1933. 
PAKENHAM WALSH, J. i 
' V. S. Ru. RAMANATHAN CHETTIAR - 
f PLAINTIDF — T ETITIONER i 


TErSusS 
V, St. N. CHIDAMBARAM (l HETTIAR — 
f DEOREE-HOLCER— RESPONDENT. 

Civil Procedure Code (Act V of 19081, ss 68, 78, 
0: XXI, rr 52, 53—Rival decree-hcldərs— Attach- 
ment of amount by courts of different grades— 
Court of, superior grade, jurisdiction of, to receive 
amount—Priority—“In the ctstody of the Court,” 
in O. XXI, r 52, whether implies actual c stody. 

Two cesrees were passed against the same judg- 
ment dcbtor one by a District Munsif's Court, the 
other by a Sub-Court, (Certain property of the 
judgment-debtor had been brought to sale fcr 
default in payment of Government revenue and 
the sale on being confirmed the purchase money 
was in the hands of the Tahsildar who conducted 
the sale. This amount was attached by the two 
decree-holders: 

‘Held, that it was the Sub-Court, being the court 


of the superior grade that had the jurisdiction to. 
receive the amount and determine all claims thereto; | 


that the mere fact that the prior attachment was 
the one made by the decree-holder in the District 
Munsif's Court did not entitle that decree-holder to 
claim priority in payment; that the money could 


not be considered to have reached the court from , 


- the date of the order or from the date of its 

‘receipt by the Public Officer; and that the words 
‘in the custody of the court’ implied actual custody. 
Muttukaruppan v. Mutturamalinga (2) and Visvana- 
dhan Chetty v. Arunachelam Chetty (1), referred to. 

Petition under s. 115 of Act V of 1908 
and s 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
Dindigul, dated the 27th July, 1932, and 
made in E. A. No. 61 of 1932 inO. 8. No. 41 
of 1980. 


Mr. A. C. Sampath Ayyangar, for the Peti- 
tioner. 
Mr. 2K, Rajah 


Ayyar, for the Respond- 
ent. - ; -- 


RAMANATHAN OHETTIAR V. CHIDAMBARAM CHETTIAR. 


For the foregoing reasons then we` 
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Judgment. - This „is ə Civil Revision 
Petition preferred by the. decree-holder in 
O. S. No. 41 of 1950, who got a .decree on 
2nd September, 1930, in the District 
Munsif’s. Court of Palni againss one 
Venkatachala Chetti, Zemindar of Chatra- 
patty. On account of default in payment. 
of Government revenue this Venkatachala - 
Chetti’s property (Chatrapatty Village) has 
been brought to sale. The Tahsildar sold 
the village on 12th November, 1931. The 
sale was confirmed by the Collector on 23rd 
December, 1931, and the purchase-money was 
in the hands of the Tahsildar who conducted. 
the sale. The respondent, who had obtain- 
ed a decree against the same judgment- 
debtor, filed E. P. No. 790 of 1931 on 10th 
December, 1931, asking for attachment of 
the money in the hands of the Tahsildar, 
The District Munsif ordered attachment on’ 
12th. December, 1941, which was made 
absolute on 15th January, 1932. On 16th 
January 1932, the respondent asked the 
District Munsif of Palni to send for the 
amount and issue a cheque. The Tahsildar 
was addressed by the District Munsif, as he 
had not sent the money, as to why it had 
not been sent and whether there were any 
prior attachments on it, As a matter of 
fact the Tahsildar sent the money to the” 
Sub-Court, Dindigul, on 6th January, 1932, 
In his reply dated 25th February, 1932. the 
Tahsildar stated that the first attachment was ` 
that of the District Munsif's Qourt He has | 
wrongly stated there that there was no 
direction from the Court to credit the 
amount to O. 8. No. 21 of 1929 and He also 
said that as he had received several al- 
tachment notices the amounts could not be 
credited to any ofthe suits The respond- 
ent claimed that he was entitled to priority. 
in payment because he got the first; 
attachment order on 12th December, 1931. 
Thisclaim has been recognised by the 
Subordinate Judge, and it is against this ' 
decision that this revision petition is put- 


in. < : 

Although , ihe matter has been very 
elaborately argued for nearly two days the 
point inissue is perfectly simple. Themat- 
ter falls under O. XXI, rr. 52 and 53 and 
under s. 63, Civil Procedure Code. 
The property while it was being attached 
under decrees of more courts than one was 
in the custody of a Public Officer, the 
Tahsildar. It is not disputed that the 
Sub-Court of: Dindigul being the court of a 
superior grade is the court which had to 
realiss such property and determine all - 
claims thereto. Since the decision in 


“1933 


Visvanadhan Chetty. v? Arunachelam Chetti 


(41), it is perfectly “clear that the custody. 


court cannot distribute money or adjudicate 
claims toit. It must remit tothe attaching 
court and all that it can settle is which 
attachment was made first ifthe attaching 
courts are of.equal standing. That was a 
very strong ‘case since the custody. court 
happened itself to bethe attaching court, 
yet ib was held that until the money was 
actually transferred tothe decree in which 
it was sought to be attached the -court 
continued to be merely the custody court. 
Consequently, the only argument which is 
open to the respondent to claim priority 
and which has actually been adopt- 
‘ed before me is this—Because Public 
Officers are supposed to perform 
their duties properly it must be held that 
when the attachment order was issued by 
the District Munsif of Palni to remit the 
money the Tahsildar did by a legal fiction 
remit it, and the assets therefore came 
into the hands ofthe Palni Court either on 
- the date ofthe order itself or at least on the 
date when the order reached the Tahsildar. 
Consequently they were. assets in his hands 
“under s. 73 at time when attachment ap- 
plications had not been made by the other 
desree-holders tothe Sub-Court of Dindigul. 
Now it is clear that if this argument is to 
be allowed it must cover any sort of delay 
whether caused by. negligence, delays 
incidental to official business, or delays in 
transmission through the post. There-is 


absolutely no authority for the novel pro- - 


position that because the court ordered the 
attached property to be sent to it by a 
Public Officer, therefore the money must 
“be considered to have reached the court, 
-from the date ofthe order or at least from 
the date of its receipt by the Public Officer. 
Admittedly the attachment per se does not 
create any charge or interest on the property 
so as to give the first attaching creditor any 
‘preferential claim. In Muttukaruppan v. 
Mutturamelinga (2), it was held that the 
words ‘in the custody of any court’ imply 
actual custody and relate back tos, 272 (a) 


of the old Code. That caseis also authority for - 


the proposition that thereis no differencein 
.~ this respect between movable or immovable 
*«-property which is attached, The learned 
= Pleader -for the respondent sought to found 
“an argument on O. XXI, r. 56 which says: 
“Where the property attached is current coin 


(1) 60 Ind. Cas. 302: 44 M 100; 12 L W 744; | 


.89M L J 608; 28 ML T 419; (1021) MW N 14 


F. B), 
í (2) M 47. 
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or currency notes, the court may, at any time; 
direct that such coin or notes; or a part 
thereof sufficient to satisfy the decree, be 
paid over to the party entitled under the 
decree to receive the same”. It. is not 
“necessary in this case to say whether, if the 
District Munsif of Palni had passed such 
anorder before the preperty had been also 
attached by the Subordinate Judge of 
Dindigul this would have amounted to a 
receipt of the assets by the- District Munsif 
of Palni under s.73 because as a maiter of 
fact, no such order was passed. 

I do not think itis necessary to discuss 
‘the immense volume of case-law which has 
-been quoted beforeme in this revision peti- 
-tion, because the order appealed against 
cannot besustained excepting on the fiction 
alluded to above that when the order | 
“directing the Tahsildar to remit the money 
to the District Munsif of Palni was passed, 
or at least when it reached the Tahsildar, 
‘the court not only got the custody of the 
‘money but that it was actually transferred 
to the decree in O. 8. No. 21 of 1929. There 
is absolutely no authority in support of either 
of these propositions. As stated above, Vis- 
wanathan Chetty v. Arunachalam Chetty (2) 
shows that even where the attaching court and 
the custody court are the same the assets 
would not reach the attaching court under s. 
-73 until it has actually been ordered to b 
-credited to the decree in question. - - 

Both the learned Advocates agree that 
-the question as to whether the respondent 
can apply for rateable distribution at all 
may .be left open by this court. It is 
therefore not necessary for me to express 
-any opinion on that point. The order of the 
learned Subordinate Judge that the res- 
pondent has priority merely on acconnt of 
his being the first attaching decree-holder 
cannot be sustained, The revision petition 
is therefore allowed with costs throughout 
and the respondent's application is sent 
back to the Subordinate Judge for. disposal 
-along with other applitations. 

N. K-A. Petition allowed. 


PATNA HIGH COURT.. 
Civil Appeal No. 1681 of 1930. 
Farch 80, 1932. 
Scroopg, J. 
RAMJOSH MARWARI— APPELLANT 
. versus’ Ki 
CHANDRA MANDAL AND orgers ° 
—-RESPONDENTS.-” 
„Civil Procedure Code (Act V of 1908), a, 11==Reg 


judicata between co-defendants—Tests: of, 


c 

The test of res judicata between co-defendants 
is that if a.plaintiff ‘cannot get at his right without 
trying and deciding acase between co-defendants 
the court will try and decide that case, and the co- 
defendants will be bound. Butif the relief given 
to the plaintiff does not require or involve a decision 
of‘any case between 20-defendants, the co-defend- 
ants will not be bound as between each other by 
any proceeding which may bs necessary only to the 
decree the plaintiff obtained Cottingham v. Earl of 
Shrewsbury (1), applied. - 

Civil Appeal from appellate decree 
ofthe-Additional Sub-Judge, Purulia, dated 
the 23rd August, 1930. 

Mr. S. C. Mazumdar, for the Appellant. 

Mr, R. S. Chatterji, for the Respondents, 

Judgment.—The suit out of which 
this second appeal arises was for a tank 
called Baburbandh in village Chharrah 
in which one Harijiban Bhagat had a 4 annas 
share. In1307 he granted a mukarrari of 
that share tothe Mandal defendants-respon- 
dents but this tank Baburbandh was not 
includedin the mukarrari deed. That 
‘is the admitted case of the parties. Subse- 
quently Harijiban sold his 2 annas 
milkiit share to defendant No. 5 and the 
remaining 2 annas to the plaintiff. So.the 
‘plaintiff's case is that he and defendant 
No. 5 half and half own the tank in question, 
whereas the Record of Rights shows the tank 
as within the mukarrari of the Mandal 
defendants. In 1914. one -ot the maliks 


prought a suit for partition of all the tanks 


in the mauza as well as other ijmali proper- 
ties and Harijiban Bhagat was a pro forma 
defendant in that suit. The plaintiff in 
that partition suit may be described as the 


‘ Manjhis and they had acquired 2 annas 3 


“tg 


“of Khetranath’s share. 


one Khetranath Bhagat who was co-sharer 
tothe extent of 4 annas also along with 
Harijiban Bhagat, also of 4 annas, and the 
partitionsuit was’ filed for the bandhs and 
tanks within the8 annas share of Harijiban 
and Khetranath. The defendants were the 
¢nahdals, now defendant-respondents and 
persons who may be described as Kabirajes 
who had acquired a’ portion, 1 anna 9 pies, 
ae -Bhagat 
was a pro forma. defenant. , This suit was 
fou She. up E the High Court, the case of the 
plaintiffs being that all the tanks in. the 
suit appertained to the 8 annas share of 
Harijiban and Khetranath, acquired by the 
Manjhis, Kabirajes and Mandals, the two 
first named being the pro forma defendants, 
and they claimed a share proportionate 
o their purchased interest and alleged that 
the Mandals had 8 annas share and the 
remaining share belonged to the Kabiraj 
- defendants. In that suit Harijiban did not 
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` piesshare ovtof 4 annas share belonging to | 


a 


ao ato 


appear though-as I say he was made a pro 
forma deféndait. Thè Mandals however- 
filed a written statement, alleging that Hari- 
jiban had a share corresponding * tò. . his 
original: milkiyat interest of 4 annas,in the 
bandh. An issue was framed in that parti- 
tion suit as to. whether Harijiban had one- 
fourth share inthesaid tank or bandh, but: 
at the time of the trial this issue was nok 
pressed. | K 
It was found by the learned Subordi- 
nate Judge then that Udai had proved 
his case against the absent defendants 
Harijiban and Khetranath. A decree for 
partition was drawn up and this bandh was 
allotted to the Mandals and’ both the Courts. 
below, the Munsif of Puruha and on appeal 
the Additional Subordinate - Judge of 
Purulia, have now found that the claim 
of plaintiff is barred by res judicata as well 
as by limitation. The point taken in appeal 
by Mr. Mazumdar for the appellant-plaint- 
iff is that the principle of res judicata does 
not apply, because in that suit he was only a 
co-defendant, in fact only a pro forma 
defendant, with the present respondents 
whoseekto barhim by res judicata; that. 
-the Mandal respondents in their written 
‘statement had admitted hisshare and that 
the whole partition proceeded on that basis, 
and that it was therefore not necessary far’ 
him todo anything and that -the decision 
cannot therefore operate as res judicata. 
The test of res judicata has been laid down 
in a well-known rule which has been - 
expressed by Wigram, V. ©., in Cottingham 
v. Earl of Shrewsbury (1) in these words: ' 
“Ifa plaintiff cannot get at his right without 
trying and deciding a case between co-defendants, 
the court will try and decide that case, andthe cp- 
defendants will be bound. Butifthe relief given to 
the plaintiff does not require or involve a decision vf 
any case between co-defendants, the co-defendants will 
not be bound as between each other by any proceeding 
which may be necessary only to the decree the plaintiff 
obtains.” Pe oy te | 
In my opinion this test is fulfilled here, ` 
Inthe present instance the Manjhis (the 


‘then plaintiffs) could not have got this 


Baburbandh partitioned except on the 
assumption that it fell within the Mandals' 
mukarrari from Harijiban. There was an 
express issue raised by the Subordinate 
Judge onthe point evidently on the basis:: 
ofthe Mandals’ written statement: “Has 


defendant No. 8 got one-fourth share in the. 


‘tank mentioned inthe schedule,” i. e, in 
the present disputed tank? Nothing -could 
be clearer than this; the issue was not 


however contested and the partition - pros 
(1) (1843) 3 Hare 627; 15 LJ Oh, 441, l 
l : 
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ceeded to allot the tank to the:share. ot the 
.Mandals.* Hari jiban was fot allottéd -any- 
thing‘at all much. less the fank; he never 
appeared:in the suit although he was made 
a patty up to the appeal in the High Court 
by the Mandals. Hadthe tank been allot- 
ted tothe Manjhis certainly the plaintiff 
could not have claimed that the decision 
would not be res judicata seeing thal he 
was a party. I entirely fail to see how he 
should beless bound by the principle. of 
res judicata because ithas been allotted to 
the Mandals. Itis not as if Harijban had 
allowed the Mandals to represent him in 
the litigation; that is not thecase here, nor 
was it the plaintiff's case that in spite of the 
bandh being excluded from the lease Hariji- 
ban had allowed the Mandals tooccupy the 
tank. Iagree therefore with the court below 
that the principle of res judicata applies and 
that the suitis barred. The plaintiffs’ pre- 
decessor Harijiban had the opportunity of 
getling this matter decided in the partition 
suit and he failed todos) and he cannot be 
allowed to agitate the matter again. - 

It is unnecessary therefore ‘to ‘go into 
the matter of limitation. I would only 
say that I would not be prepared to hold that 
the suit would fail on this account. (His 
Lordship discussed the facts and the evi- 
dence and then concluded:—) The plaintiff's 
suit must however fail on the score of res 
judicata and the appeal “must accordingly 
be dismissed with costs. _ Leave to appeal 
granted. 


a PATNA HIGH COURT. 
Miscellaneous Appeal No. 237 of 1931. 
March 22, 1933. 
James and AGARWALA, JJ. 


“Raja KIRTYANAND SINGA BAHADUR s 


AND OTHERS — Daden nov pase —APPELLANTS 


BANARSI PRASAD CHAUDHURY 
J UDGMENT-DEBTORS— RESPONDENTS. 

` Civil Procedure Code (Act V of 190840. XXI,r. 40— 
Order under O. KAT, r. L0—Appealability—Ezecuting 
Court ~Judgment- debtor absconding —Whether absolves 
executing Court from duty of assisting decree-holder 
in execution, | 

Anorder under 0. XXI; r. 40, Civil Procedure 
Code, is appealable.! But the provisions of the-rule 
do not apply untilthe judgment-debtor has appeared 
in court. Until the judgment-debtor actually comes to 
court, the executing Court has no power to excuse him 
from liability to arrest; but if the order is to be 
regarded as thus excusing the judgment- -debtor- from 
arrest, it isan order under 8.47 and sois appealable. 
The fact that the judgment-debtor.is absconding 
cannot be treated as absolving the executing Court 


„manner provided by 


‘within the meaning of s. 47 of the Code. 


NA ; _ Appeal dismissed. `, - 


‘restored. -The appeal 


ME 


from the duty of assisting ia ende in the 
law in- the execution of his 
decree. Lala Das v. Mina Mal (1), referred to. ~ 


‘Miscellaneous Appeal against an order of , 
the subordinete Judge, Monghyr, dated the 
393th September, 1931 

Messrs. D. L. Nandkeolyar and R. N. Jha, 
for the Appellants. 

. Mr. Janak Kishore, for the Resnéndenk: 

James,J.- The appellants in this- case 
hold a decree in execution of which they 
applied to the Subordinate Judge ` of 
Monghyr for the arrest of the respondent. 
Several atiempits were made to execute the 
warrant, but the respondent successfully 
evaded arrest, and ultimately the Subordi- 
nate Judge, "refused to make any ‘further 
efforts to apprehend the judgment-debtor 
and dismissed the execution case. 

Mr. Nandkeolyaron behalf of the decree- 
holders argued that the Subordinate Judge 


‘had no power to refusethe aid of the court 


to.the decree-holders, when it was properly | 
invited in the manner provided by law. Mr. 
Janak Kishore on behalf of the respondent 
argues that no appeal lies from the order 
of the Subordinate Judge, because ‘it is 
neither an order which is made appealable 
by the Code of Civil Procedure nora decree . 
An 
order made under O. XXI, r.40 is -Appeal- 
able: Lala Das v. Mina Mal, 79. 
Ind. Cas, 551 (|), but the. order 
under appeal was not made under 
r. 40, the provisions of which do not apply 
antil the judgment-debtor has appeared in 
court. It matters little for practical pur-* 
poses whether the order is treated as an 
appealable order or as an order subject to 
revision. Indeed it will appear that until 
the judgment-debtor actually comes to court, 
the executing Court has no power to excuse 
him from liability to arrest; but if the ordér 
is to be regarded as thus excusing: the 
judgment- -debtor, from arrest, itis an order 
under s. 47 and so is appealable. - The 
fact-that the judgment-debtor is absconding 
cannot be treated as absolving the execut=: 
ing Court from the duty of assisting | ‘he 
decree-holder in the manner „provided by 


Jaw in the execution of his decree. 


The order of the Subordinate J: udgée.must 
be set aside and. the: execution case will be 
is. allowed’ with 
cosis. 

Agarwala; J.—I agree. 


Ne- Appeal allowed. 
oa 79 Ind’ Cos 551;4 Lah L J 266; AIR 192? Lah 
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z” QUDH CHIEF. GOURT. 
_ Criminal Revision Application No. 133 
2 ee ee “of 19.2. $ 
í Eoo +“ February 6, 1933. 


> 


Nansvorry, J.. > i 
an “gt NDAR LAL AND oraers—A.couseD — 
Š APPLIO NTS g 
KEH versus. ` a 
. . | BMPEROR—Obposrts Party. ` 
FS Penal- Code (Act XLV of 1860), ss, 99, 147, 


_ Warrant of attachment— Warrant signed by Deputy 


**Coalleétor and not by Collector—Objection. not raised 
before:.atiachment—-Kurk -amin effecting attachment 
in -good, “faith under. colour of office—Accused form-. 
ing -intoCuplawful assembly and resisting attachment, 
<No apprehension of death or grievous hurt in 
mind.of acqused= Right of private defence, if avail- 
„able to acensed. 
_ A wartdnt of. attachment was valid in all ren 
spects; except that-it was signed by the Deputy, 
Oollector instead of being signed by the Oollector. 
Tha accused ‘took no objection on this ground when 
it: was -showao to him before effecting -attachment. 
On the kurk amin attaching an ox belonging t% the 
accused the ‘accused and the others forming them- 
‘selves into an unlawful ~ assembly resisted the 
attachment and while so doing, caused ‘grievous “hurt 
“toca „person i - 
` Held,-that:whether the warrant . of attachment: 
signed by the Treasury Officer instead _ ‘of by the 
Collector was or was not a perfectly valid warrant 
in the eye ofthe law, yet. the’ kurk amin was ‘a 
publië servant who was acting in-good -faith-and 
a Pader coloùr of his office and was giving effect to 
a warrant.of attachment, which so . far as he- was 
concerned appeared to him to be a perfectly valid 
warrant, ‘dnd. hence the azcused were not justitied 
sin resisting ;the attachment: 
Held, also that there was no appréhension of 
death br grievous hurt in the minds of the accused 
created by-any act done by. .the- kurk amin and 


hence ‘the accused. could not claim the right of 
Raines defence.: -- - : i 

[Oase Jaw discussed qs . 4 
f “Where the presence ‘of all the. accused at the 


time of the occurrence is fully proved by the evi- 
‘dence of the prosecution witnesses, it is not’ neces- 
sary -for «the prosecution to prove in a case of riot 
we each iaditidual rioter was responsible for. 


‘Criminal Revision Application against an 
order of the Sessions Judge, Hardoi, dated 
the 4th. ‘November, 1932. 

“Mr. B “K. Dhoon, forthe Applicant. 

‘Messie: G. H. Thomas and H. K. Ghose, 
|. for the Crown. 
oe : -dudgment. —This is an application for 
revision against an appellate order of the 
learned Sessions Judge of Hardoi upholding 
_ the. convictions of the applicants for offences 
“under. ss. 147 and 325, Indian Penal Code, 
2. passed by a Magistrate of the First Class 
‘of Hardoi. The facts out of which this 
application for revision arises -are briefly 
ast follows: One Batéshwar Dayal-_obtained 
a aecree ‘for Rs, 15 against ‘Stindar ‘Lal. 
Sundar Lal, the” judgment-debtor, is “the 
principal accused in this case. The decree 


SUNDER, Lair. EẸPEROR < < 5 
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` was passed by the” court of the panchayat 


-of village Umranuls. By a clerical mistake 
“the panchary yai clerk wrote in the warrant: 
for attachment the figure Rs, 25 as the’. 
decretal amount instead of Rs. 15, In” 
pursuance of this warrant for attachment 
the, kürk amin Chhote Lal attached an ox 
which thé decree-holder pointed out to him 
as the: property ‘of the judgment-debtor 


925-28 „þùndar Lal; ‘because the latter failed to 
“pay the decretal amount upon being asked to 


doso. The judgment-debtor then ‘Tequested 
the kurk amin to give him time so that 
he might find a stpuidar to whom the ox 
that“ was attached could-be made over for 
safe custody. The judgment-debtor osten- 
sibly left the place in" order to go and 
search for a supurdar but instead of bring- 
ing a-supurdar to-whom the -attached ox 
could be handed over, Sundar Lal brought : 
with him a body of men, about- a ‘dozen 
or so in number. These men along! with 
the judgment-debtor ‘Sundar Lal, assaulted 
Bateshwax- Dayal, fhe “decree holder -and: 
his brother ‘Bishun Narain. Bishun Narain 
received grievous. ‘hurt’ and’ his arm was 
fractured. Kurkamin Chhote Lal ran away. 
and hid himself in the house of the decree-* 
holder, when he found that-he was in thé 
midst ‘of an unlawful assembly, who. were’ 
beating the decree-holder and his brother 
and were threatening. to beat him also. s 
The. kurk amin: remained in the decree- 
holder’s house till 4 Pr. m. inthe afternoon. 
He sent word to Bhudhar, the sarpanch of 
Umraili, and the latter came and rescued 


‘the kurk amin from his unhappy plight. 


After his release the kurk amin prepared 
a report on the back of the warrant giving 
an account of how he had been resisted 
and how the attached property had been 
taken away by the judgment-debtor ‘arid 
his friends. The present prosecution arises . 
out of this riot committed .by the judg- 
ment-debtor and his friends to release the “< 
ox that had been attached from the custody 
of che decree-holder and the kurk amin. 
The learned Deputy Magistrate convicted 
the applicants under ss. 147° and 325, 
Indian Penal Code, and sentenced them. to 
imprisonment and fine. In appeal the 
learned Sessions Judge has confirmed the 
convictions and sentences.passed upon the 
applicants. The principal point of law raised 
in this application for revision is that all 
the applicants were acting in the’ exercise 
of the right of -their private defence of 
property inasmuch asthe warrant of attach- 
ment was not signed -by the Collector of 
the District- nue was Signed by. a treasury 


“this contention 


“1933 


officer, and therefore, ‘such a warrant not_ 
“being valid in law, any resistance “offered 


by the applicant to the execution of this 
warrant was not an offence. In support of 
the learned Counsel for 
the applicants has cited a number ‘of 
rulings. 

The first ruling cited by the learned 
Counsel for the applicants is reported as 
Jogendra Nath v. Hiralal (1). Inthis ruling 
it was held that a warrant issued by a 
Revenue Officer for the arrest of a defaulting 
witness, which did not contain the name 
of the’ person to be arrested, was 
illegal and a conviction under s. 353, 
Indian Penal Code, for cssaulting a public 
servant in the discharge of his duty was 
bad in law. This ruling has no applica- 
bility to the facts of the ‘present case. Next 
reliance was placed upon a ruling of this 
court reported as Mahadeo v. Emperor (2). 
This ruling tv0 is easily distinguishable 
from the facis of the present case. In 
that case it was heid that where the date fixed 
in a warrant of attachment had expired, 
the warrant was no longer in force and 
capable of execution, and if any person 
offered resistance to. execution proceedings 
purporting to be made under such a time- 
expired warrant, then he was not guilty 
of any offence under s. 186, Indian Penal 
- Code. In the present case the warrant of 
attachment which was sought to be executed 
was not a time-expired one, and it was 
on,the face of it avalid warrant of attach- 
‘ment. . 

In Fagira v. Emperor (3), it was held 
that wherea Sub-Inspector and a constable 
acting under him entered the house of an 
accused person without being in possession 
of a search warrant, it was more than 
doubtful whether it could be said that they 
were engaged in the execution of their 
‘duty as public servants, and that they 
were technically guilty of house trespass, 
and that the accused had a right" to resent 
the invasion of his house. This ruling 
too has absolutely no bearing whatsoever 
to: the facts and circumstances of the 
present case. Another ruling cited by the 
learned Counsel for the applicants is 
reported as In re Pasupathia Pillai (4), 
in which it was held -that a Magistrate 


(1) 83 Ind. Oas. 481; AIR 1924 Cal. 959; 26 Or. 
LJ 2:51 0902; 396 L J 452 

(2) 99 Ind. Oas. 413; AIR 1927 Oudh 91; 28 Or. 
LJ 157; 2 Luck. 40:4 OW N 

(3) 120 Ind. Cas. 113; A I R KUA All. 903; 30 Or, 
L J 1145; Ind. Rul. (1930) All. 
(4) 109 Ind. Oas. 365; CTR i938 Mad. 624; 29 Or, 
LJ 541; 51 M873 
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“could not issue a warrant to a Forest Officer, 
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unless the conditions specified in s. 77, 
Criminal Procedure Code, had been fulfilled: 


This ruling too is not at all applicable to 


the present c case, 

“The next case cited by the learned 
Counsel for the applicant is reported as 
Parshadi Pasi v. Baljit Singh (5). In this 


case certain Tahsil peons forcibly seized . 


for military purposes a bullock cart, which 
was not let on hire and thereupon a scuffle 
ensued between the owner of the bullock 
cart and the Tahsil peons and one of the 
peons was hurt by the cartman. In 
these circumstances it was held that the 
cartman acted in the exercise of his right 
of private defence, because the peons had 
no legal authority to take the cart in their 
charge by criminal force and without his 
consent and that, therefore, the act of the 
peons being one not done ‘ander colour of 
their office, s. 99, Indian Penal Code, could 
be of no avail to them. This ruling too 


-is in no way applicable to the facts of 


the present case. In the present case the 
kurk amin was acting in good faith and 
under colour of his office, though his act 
may not be strictly justifiable in law in 
view of the slight defect in the warrant, 
which was not ‘signed by the Collector of 
the district but by a Deputy Magistrate 
and treasury officer of the district. Another 


.tuling quoted by the learned Counsel for 


the applicants is reported as Jairam Sahu 
v. Emperor (6), in which a learned Judge 
of the Patna High Couri held that a Collector 
acting under s» 46, Income Tax Act, had 
no authority to issue a -distress warrant 
to a Police Officer, and the latter in éxecut- 
ing .such a warrant could not be said to 
be acting in the execution of his duty as 
a Police Officer so as to male any resis- 
tance to his act punishable under s. 353, 
Indian. Penal Code. This ease too.has no 
bearing whatsoever to the facts and circum- 
stances of the present case. 

The last ruling cited by the learned 
Counsel for the applicants in support of his 
contention is reported as Allah Dadv. 
Emperor (1). In this case a Civil Court 
executing the decree issued a warrant for 
attachment of the property of the sapur- 
dar. A sapurdar is not a Receiver ap- 
pointed by the court and therefore’ the 
provisions of the Civil . 

(5) 20 Ind. Cas 233; 14 Or. L J 409. 


(6) 72 Ind Oas. 954; AL R 1923 Pat. 338; 24 Or 
A : a 4P LT 171; 1 Pat. L R -68 Or; (1923) 


o 15 Ind. “Gas, 731; AT R192} Lah, 687; 25 Or, 


Procedure, Code 


Ak 


em 
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relating- to a -Receiver appointed by the 
,court did “not -apply to the :apurdar to 
_whoni.the attached cattle ‘had: been made 
(over: by the -bailiff. The. warrant for 
attachment of the sapurdar’s property was 
therefore: on -the face of -it. illegal and 
zit wes held in these circumstances that 
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but not to cases where the act could not possibly have - 
been donerightly.” B® 

` These remarks of the learned’ suthor of 
‘the Lawof Crimes are supported Ly a 
-ruling of the Caleutta High Court reported - 
-a8 Empress v. Jogendra Nath (10). In that 
‘case the Police Officers were aciing under a 


>the accused; who ` resisted -the removal ‘Watrant, the issue. of which was altogether 


‘of the sapurdar’s attached properly, .wes 
mot guilty of any offences under s. 147 or 
8. 3538, Indian Penal Code. In:-the present 
-case the warrant for attachment was 
ragainst the .judgment-debtoz and: not 
, against the property of any sapurdar and 
:this: ruling 400- has no applicability 
whatsoever to-the facts of- the present 
case. ee Tes | 

On the other hand; the learned Assistant 
-Government Advocate on behalf of the 
. Crown has invited my attention to a ruling 
reported as Radhe Lalv. Emperor (8): In 
ithis- caseit -was held that though the 
eorder of ihe.: -Collector delegating - his 
;authority to exercise the powers of attach- 
„ment under the Land -Revenue Act onia 
‘Tabsildar was-not valid in law, yet the 
“convictions of the accused under ss, 352 and 


,147, Indian Penal Code, should .be upheld, : 


since the -persons making -the attachment 
‘were acting in good-faith and under :éolour 
“of: their office., The facts of the present 
-casé are moré favourable to the: prosecution 
„than -those’ in the ruling ` cited. “above. 
»Here the warrant of attachment was in 
¿every way valid except that instead of its 
- being signed by the-Collector it was signed 
‘on his behaif by the Deputy Collector, and 
| Treasury Officer.. No objection’ was taken 
, by thé judgment-debtor to, the validity of 
. , this warrant’ of ` attachment at the time 
‘that it was shown to him and his bullock 
-was attached. In Haq Dad v Emperor 
(9) a learned Judge of the Lahore -High 
‘Court quoted with approval the observations 
,of Mr. Ratan Lalon ss. 99, Indian Penal 
Code, in his Law of-Crimes, Edn. 9, at page 
185 which are as follows: 


“This section has no application to acase where 
the initial proceeding, and the power under which 
~any‘public servant purports to act are altogether 
without jurisdiction and entirely ultra vires. But 
' the protection afforded under it to public servants 
is not Jost to them.by reason of any mistake on 
their part in. the exercise of their proper function. 
The section thus applies to cases where there is an 
-excess of jurisdiction as distinct- from a complete 
, absence of jurisdiction, to cases where the official 
has‘done wrongly what he might have done rightly, 


“(8).29 A 272;4 A LJ 132; 5 Cr LJ 110:A WN 
1907, 42. 
~ (9 90 Ind: Cas. 927; AT R1926 Lah, 19; 26 Or. 
“L 1631; 6 Lah 392,- 


„illegal and it was held that the accused 
„were justified in - their resistance to the. 
‘police officers and that no offence under 
,8. 143, or s- 186, Indian Penal Code, was 
committed and they were entitled to an 
-acquittal, Another ruling cited by the: 
‘learned Government Advocate on behalf 
of the Crown isreported as Preo Lal v. 
.Emperor (11). In that case a direction was 
‘given in the writ .of delivery of posression. 
.ofa certain sharein a tank ‘to. give de- 
-livery: of possession by ‘catching fish in 
‘the. tank. The complainant and.~ a peon 
of the court ‘went to the tank with the 
writ and some fishermen were ordered by 
-the-peon 'tocast their neis inthetank and 
caich fish. The accused on. behalf of his. 
co-sharer objected and when 


sett 


conviction was right and that a- 
Senlencé of fine of Rs. 50 was sufficient 
;to vindicate. the law for a technical 
offence of essault on a publice servant.. ° 
-Similarly in the present case the applj- 
.cants were rightly convicted of the: 
offence of rioting and of . causing griev- 
ous hurt, when they resisted the kurk amin: 
‘and tookaway the ox that had been attach- ` 
.ed by the kurk amin. ie 
: Section 99, Indian Penal Code, is itself 
quite explicit and clearly lays: down that. 
there isno right of private defence against: ' 
.an act which does not reasonably cause the: 
apprehension of death or‘of grievous hurt, 
“if done,. or attempted to be done, by a 
` public sèrvant acting in good faith under 
colour of his office, though that act may 
not -be strictly justifiable by law. Inthe 
` present case, whether the warrant of attach- 


.ment signed by the Treasury Officer instead 
(10) 24 0320; 1 OW N 154. 
(11) 24 Ind. Cas. 163; A IR 1624 Cal 908; 15 Cri 
LJ 427;18 OW N548, 
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of by the Collector was or was not a per-- 
fectly valid warrant in the eye of the law, . 
the fact remains that the kurk amin wasa. 
public servant who was acting in good faith 


and under colour of his office and was giving - 
effect to a warrant of attachment, which - 


so far as he was concerned appeared to him 
‘tobe a perfectly valid warrant, and there- : 
fore the applicants were not justified in . 
resisting the attachment. There was no 
apprehension of death or of grievous hurt in 


the minds of the accused created hy any - 


act done by the kurk amin. I am therefore 
_ clearly. of opinion that the applicants can- 
not claim the right of private defence in the . 
present case. 

The second point that was argued before 
me by. the learned Counsel for the applicants 

“was that the case of each of the applicants | 
was not separately dealt with by the lower 
Appellate Courtin its judgment. There is 
no force in th’s contention. The presence of 
allthe applicants at che time of the occur- 
rence isfully proved by the evidence of the 
prosecution witnesses, and it was not neces- 
sary for the prosecution to prove in acase 
‘of riot what each individual rioter was 
responsible for. The applicanis have been 
given a very fairtrial-and it, has not been 
“shown to me that they have in any way 
been prejudiced in their defence on the 
merits. 

The last point” urged before me in thinks 
application for revision is that the sentences 
passed in this case arè unduly severe, 
Sundar Lal has been sentenced to five 
months’ rigorous imprisonment for an 
offence under s. 325, Indian Penal Code. 
,He was the ringleader, and in view of the 
grievous hurt inflicted by him upon the 
brother of the decree-holder, I do not think 
the sentence errs on thé side of severity. As 
regards the other applicants they have only 
been sentenced to pay a fine of: Rs. 15 and 
Rs. 10. These sentences in my opinion are 
‘extremely light. For ‘the reasons given 
above I dismiss this application for revi- 
sion. > ; 


N-A. Application dismissed. 
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LAHORE HIGH COURT. . f 

Miscellaneous First Civil Appeal No. 71 

of 1932. 
November 1, 1932. 
Dat. IP SINGA, J. 

“KIDAR NATH J UDGMENT-DEBTOR — 

APPELLANT 
versus 
Khan Bahadur TAJ MUHAMMAD KHAN 
DECRES-HOLDER AND ANOTHER—JUDGMENT- 
DeBTORS —RESPONDENTS. 

Civil Proceture Code (Act V of 1908), ss. 11 
Ecpl, IV, 47—Hxecution proceedings —Rule of con- 
- structive res judicata, applicability of- Omission to 
‘guise valid plea —Estoppel —~Waiver—Execution 
; petition for different relief —Whether can be treat- 
ed as continuation. 

An application which claims different reliefs from 
the prior application cannot be held to berevival of 
“the prior application nor can it be held to bea con- 
‘tinuition of that application. The test is always, 
“whether in substance the execution application 
“claims the same reliefs [p 250, cols 1 &2 

Where a juigmant-debtor did not raise an objec- 
¿tion toaa application for execution by a mukhtyar 
“that the power-of-attornoey did not authorise him to 
apply for exezution but riised itin a subsequent 
application : 

Held, as this objection would have been a com- 
plete bar.to the previous executiou application pro 
ceeding At all and as it was not raised or decided 
but might and ought to have been raised and decid- 
ed in the previous application, the judgment- debtor 
was barrəd from raising it |p 260,col 2] . 

Explanation LV tos. 11, Oivil Procedure Code, is 
_not inapplicatle to execution proceedings Kalyan 
“Singh v. Jagan Prasad (1), distinguished, Phul 
Chand v` Kanhaiya Lal (2) and Sheo Tahal Ram v. 
«Binack Shuknl (3), referred to. fp. 24], col, 1] `. 

Held, further that there was neither. estoppel nor 
waiver on the judgment-debtor's part pom Das v, 
“Gobin 1.(8), distinguished. [p. 26', col. 2.1 

Miscellaneous First Civil Appeal from an 
‘order of the Subordinate Judge, First Class, 
Lahore, dated the 4th January, 1932. 

Messés. J. N.-Aggarwal and Govind Da’, 
for the “Appellant, 

Lala Badri Das, R. B., and “Mr Mehr 
Chand Sud, for the Respondents, 

Judgment. - Onthe 9th December, 1918, 
a decree was passed by the Judicial Com- 
missioner in favour of the present respond- 
On the 6th May, 1925, there was an 
application for execution. The relief 
claimed was by attachment of houses and 
shop goods of one judgment-debtor Kidar 
Nath and attachment ofhalf the salary of 
the other judgment-debtor Rai Chand. The 


warrant of attachment issued The decree 


had been transferred for execution-to the 
Lahore Court. Various objections were 
taken by the judgment-debtor, including 
limitation and acompromise with the 
Mukhtyar of the decree-holder. The case 
was remanded by the High Court for re- 
decision. The Subordinate Judge then ‘held 


- 960 
that the deciee had been adjusted by com- 
promise and dismissed the execution appli- 
cation. There was an appeal tothe High 
Court which was accepted and it was held 
that the compromise was not proved. On 


6th December, 1920, there was an applica- - 


tion for execution put in on the old power- 
of-atiorney in favour of the old Mukhtar and 
the relief claimed was by altachment of the 
property of the judgment-debtors and arrest 
of the judgment-debtors, So far as I can 
discover there was not specification of the 
property to be attached. On 19th June, 
1931, the judgment-debtor objected that the 
execution was not competent because the 
power-of-attorney was defective and the 
application was barred by limitation. The 
decree-holder replied on the 31st July, 1931, 
aud he put in fresh power-of-attorney. 
- The court held that the execution was com- 
petent and the date of the execution appl- 
cation mrst be taken to be 31st July, 193), 
when the fresh power-of-attorney had been 
put in. It alsc held'that the application 
was not barred by limitation. 

The judgment-debtor has come in appeal 
and his learned Counsel contends that the 
decree having been given onthe 9th De- 
cember, 1918, the application was baried 
nos only by the three yeais’ period but by 
thé bar of twelve yeais from date of decree. 

The learned Counsel for the respondent in 
reply raised several points. The first point 
is that, admitting that the power-of-at- 
torney given to the Mukhtar or agent of the 
deciee-holder was only operative in the 
North West Frontier Province, yet as the 
_ High Court in Lahore had concurrent 
powers under s. 42 of the Civil Procedure 
Code, therefore, the agent had power to ex- 
ecute the decree here. This contention can 
be repelled at once as the fact that this 
court has concurrent powers seems to me 
to have nothing to do with the question 
whether the agent was authorised to execute 
in Lahore or not and, therefore, this con- 
tention seems to me to have no force, 

The second contention raised by him is 
that as in the appeal this court had ordered 
that execution do proceed there was no need 
for a fresh application at all and the court 
- was bound to proceed suo motu. This may 
be so, and doubtless if the court had been 
moved by a pruper application to revive 
the old application for execntion, it might 
have been bound to do so, but as a matter 
of fact no such application was put in and 
the present application which claimed 
different reliefs from the old application 
cannot be held to be revival of the old ap- 
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plication nor canit be held as the learned 
Counsel contended in the alternative to be a 
continuation of the old application. The 
test is always, whether in substarce the ex- 
ecution application claims the same reliefs 
and obviously the present application does. 
not claim the same reliefs I, therefcre, 
hold that there is no force in either of these 
contentions of the learned Counsel for the 
respondent. 

Further the learned Counsel contends 
that as there was fraud and misrepresenta— 
tion on the part of the yudgment-debtor in ` 
alleging a compromise which was false there- 
fore the time that was taken in disposing 
of that allegation should be deducted from 
The short answer 
to this is that the court did not find in ap- 
peal that the alleged compromise was prov-- 
ed never to have taken place, it merely held 
that it was not proved and there was 
considerable doubt as to whether it had or 
had not taken place. Roughly at the time 
of the alleged compromise the judgment— 
debtors owed about Rs.‘ ,000 to the deciee- 
holder. The allegation of tLe present ap-- 
pellant judgment-debtor was thai his share 
of the decree, namely, Re. 8,000 had been 
compromised with the agent of the decree- 
holder for Rs. 2,500. I see nothing in- 


-herently improbable in this allegation and 


a contenticn aiso of the learned Counsel 
ails. 

The learned Counsel for the respondent: 
has further contended and this was his main 
plea that the objection raised by the present 
judgment-debtor as to the powers of the 
agent cannot be raised now because there 
is esioppel by record cn the point. The 
argument is that as this objection would 
have been a complete bar to ihe previous 
execution application proceeding at all and 
as it was not raised or decided but might 
and ought lo have ‘been raised and decided 
in the previous application, lhe judgment- 
debtor is barred from raising it now. A 
number of rulings have been cited by the 
learned Counsel on the point. Thè reply of 
the learned Counsel for the appellant on 
this is that the Privy Ccnncil have no doubt 
held that the principles of res judicata 
applied to execution proceedings but he 
contends that Explanation 4 to s. 11 of the 
Civil Procedure Code, has nowhere been 
held by the Privy Council to appiy to exe- 
cution proceedings and, according to him, 
Explanation 4 goes beyond the general 
principles of res judicata. He has endea- 
voured to distinguish the various rulings 
cited by the learned Counsel for the reg 
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pondent on the grounds (1) that there was 
either an express adjudication on the point 
in those cases or (2) there was a decision by 
necessary implication, It seems to. me; 
however, that the rulings have decided that 
Explanation 4 does apply to execution pro- 
ceedings. I do not see how the question as 
to power of a persun to execute the decree 
is any different in principle from the 
question whether the. decree is executable 
or not or whether the éxecution application 
is barred by limitation or not. No doubt 
Explanation 4 must be applied with great 


care to execution proceedings, but, in the- 


circumstances of the present case after 
considering the ruling cited by the learned 


Counsel for the respondent, I am of opinion, - 


that the judgment-debtor is debarred from 
raising the present objection. The matter 
‘is not entirely free from difficulty “and 
there are some rulings cited by the learned 


Counsel for the appellant which might be- 


said to go against the view that Expl. 
4 applies. Kalyan Singh v. Jagan Prasad 
(1) can, I think, be distinguished on the 
facts. The question there was whether a notice 
to certain persons being the legal repre- 
sentatives of ‘the judgment-debtor having 
been decided against them should be held 
also imphedly to decidethat the propreties 
which were sought to be attached belonged 
.to the judgment-deb‘or. It was held that 
this wasnt 8) and this decision does not 
decide the point at all. In Phul Chand v. 
Kanhaiya Lal (2) the two Judges differed 
and the weight of that authority is, therefore, 
considerably lessened. In Sheo Tahal Ram 
v. Binack Shukul (3) it was only laid 
down that in order to constitute any point as 
res judicata it must he either expressly 
decided or by necessary implication. In 
Pritht Mahton v. Jamshed Khan (4) it 
was held that Explanation 4 went beyond 
the principles of res judicata but no autho- 
rity is cited for this proposition and I do not 
think this one ruling can outweigh the rul- 
ings of all the other High Courts, I, there- 
fore, hold though with some hesitation that 
the present objection is res judicata against 
the judgment-debtor and he was not entitl- 
ed to raise it. It follows from this that the 
present application was within time having 
been : brought on the 6th of December, 1930. 
Ay 30 Ind. Oas 523; 37 A 589; 13 a L J 


(2) 65Ind. Oas. 295; 44 A139% AIR 1922 AN 
241: 19 A L J 923. 

(3) 136 Ind. Oas. 353; AI R 1931 All. 689; (1331) 
AL J 653: 53 A 747; Ind, Rul. (1932) All 


177. 
\4) 67 Ind. Oas. 658; 1 Pat. 593; A I R-1922 Pat; 
289; 3P L T403; (1922) Pab. 185 
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There is another contention of the learn- 
ed Counsel for the decree-holder which it 
is necessary to notice for the case may go 
in Letters Patent. He contended that be- 
sides the estoppel by record there is also 
estoppel in pais and he cited certain rulings 
in support of the contention, namely, Parbati 
Bai v. Vinayak (5), Ganpat Nanna v. Jiva- 
na Bai (6), Gopal Singh v. Bhaga 
69 Ind. Cas. 365 (7) Lahore Single. 
Bench and Lakmi Das v. Gobind (8). I find, 
however, that these rulings really proceed 
not on the question of estoppel but on im- 
plied waiver. Sə far as estoppel is con- 
cerned it may be disposed of on the short 
point that there wasn) misrepresentation 
of facts by the judgment-debtor. The 
power-of-attorney which is in dispute had 
been drawn up by the decree-holder him- 
self and he must have known its contents. 
So far as waiver is concerned I do not see 
how waiver should apply to a second appli- 
cation in execution. A man may very well 
waive an objection once. It does not fol- 
low from that that he has waived it for all 
time. The case most in favour of the learn- 
ed Counsel for the respondent decree- 
holder is Lakmi Das v. Gobind (8)-where 
the learned Judge seems to consider that 
the fact that no objection had been taken 
to the power of the agent in the suit also 
affected the question whether the objection 
was open in execution application. But in 
that case the objection was raiscd for the 
first time in appeal from the execution ap- 
plication and the circumstances might well 
be held to show waiver in that particular 
execution application. I, therefore, do not 
think.that there is any force in the conten- 
tion of the learned Counsel for tae decree- 
ho!der on this point. Holding, however, as 
I have done, that there was an implied 
decision that the power-of-attorney was 
good in the previous execution a plication, 
I consider that the vbjection was not open 
to the judgment-debtor in the present exe- 
cution application and must be taken to 
have been decided against him. 

The appeal, therefore, fails and is dis- 
missed with costs. 


A. Appeal dismissed. 

(5) 12 B 68. 

(6) 76 Ind. Oas. 34; 47 B 227;A I R 1923 Bom, 
44; 24 Bom. L R 1312. 

(7) 6) Ind. Oas 36:5; A IR 1924 Lah, 296, 

(8) 105 P R 1882. 
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_ _ OUDH CHIEF COURT. 
Criminal Revision Application No. 23 
! ii of 1933. ` 
` February 27, 1933. 
Raza, J. 
EMPHROR— APPLICANT 
Versus 
MOHAMMAD IDRIS AND OTHERS— 

. . Opposite PARTIES. 

Penal Code (Act XLV of 1860, ss. 141 (4), 147— 
Enforcing a rightand maintaining a right—Dis- 
tinction ‘between—Maintaining supposed right— 
Whether an unlawful object. 

Where certain perscns were merely acting in 
maintenance ofan existing peaceful possession, no 
matter whether the possession was with or without 
title, they cannot be said to have been enforcing 
any right or supposed right and, therefore, cannot 
be held to form anunlawful assembly within the 
meaning of s. 14), cl. (4), Penal Code. Sarabdawan 
Singh v. Emperor (1), applied. 

Section 147, Penal Code, cannot apply to a case 
where a person in lawful possession of any proper- 
ty proposes to use force in order to maintain his 
possession, for in such acase, his object is to pre- 
vent a trespass He is not enforcing a right but 
preventing a wrong. i . 


' Criminal Revision Application from an 
order of the Sessions Judge, Bara Banki, 
dated the 23rd December, 1932. 
: Mr. J. N. Misra, for the Crown. 
¿ Judgment.- This is an application for 
revision :of an order .of acquittal passed by 
the learned Sessions Judge of Bara Banki 
inariotcase. A serious riot took place on 
21st June, 1932, between s-me of the residents 
o: villages Pearepurend ‘Chakdaha Pur, in 
the District of Bera Banki. Pearepur is 
somé three or four furiongs from Chakdaha 
Pur, Itappears that the Pearepur party 
was headed by Mchammad Idris, son of 
Mohammed Ismail, zemindar, and the Gnak- 
daha Pur party, by Ori Lal, zemi dar. The 
Police sent: up. both the parties for trial. 
Thus there were two cross cases before the 
court. Thelearned Sessions Judge was not 
satisfied that the charges were made out 
against the two.parties and hence he -acquit- 
ted all of them on 23rd December, 1932. 
No appeal.has been filed by the Govern- 
ment under.s. 417, Criminal Procedure 
Code, but the present application for revi- 
` sion has been filed by one Durga Din 
brothe: of Misri,, who was killed in the 
fight. Durga Din belongs to Ori Lal’s 
party. 

I think there is no substance in this 
' revision. Onthe facts, as found by the 
learned Sessions Judge, Jam not prepared 
to say that his finding are perverse illegal 
or unwarranted. So faras I seehe has 
trie? the case carefully. I refuse to 
consider questions of fact in this revision. 
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The applicant’s learned Counsel has re- 
ferred tocl. 4, s. 141, Indian Penal Code, 
and laidsome stress on the expression “to- 
enforce any right or supposed right” used : 
in that clause. It has been definitely- 
found that Muhammad Ismail and his son’ 
Idris were in peaceful possession of the 
groves in dispute. This being the case, 


- the distinction between “enforcing a right” 


and “maintaining a right” should be borne’ 
in mind. The common object of an 
assembly is unlawful only when it is to- 
enforce a right or -supposed right but 
not when, possibly beyond doubt, it is’ 
to maimtain a right and to prevent 
another from enforcing his right or sup-’ 
posed right. Where certain persons 
were merely acting in maintenance of 
an existing peaceful possession, no matter 
whether the possession was with or 
without title, they cannot be said to 
have: been enforcing any tight or sup- 
posed right and therefore cannot be held 
to form an unlawful assembly’ within 
the meaning of s. 141, cl. (4), Indian Penal 
Code : see Sarabdawan Singh v. Emperor 
(1). Section 147, Indian Penal Code, can- 
not apply to a case where a person in 
lawful possession of any property proposes 
to use force in order to maintain his 
possession, for in such acase, his object 
is to prevent a trespass. He is noten- 
forcing a right but preventing a wrong. 
At all events, the benefit of the doubt should 
be given to the accused in this case. Hence, 
I am not prepared to interfere in revision 
with the order of acquittal passed by 
the learned Sessions Judge, and dismiss the 
application. 
NA. Application dismissed, 


. (1) 23 Ind. Oas. 184; A I R 1914 Oudh 222; 15 Cr 
L J 232;17 OC 21;10L J 527. 





. RANGOON HIGH COURT, 
First Civil Appeal No. 58 of 1932. 
February 9, 1933. 
z Das AND Brown, JJ. 
gi S. T. CHETTYAR FIRM— 
APPELLANT 
VETSUS a 
U PO HLAING—Rzsronpent. 
Burmese Buddhist Law—Property obtained by 
wife during continuance of marriage— Wife allowed 
to deal with property on her account by husband— 
Mortgage by wife—Whether binding on interest of 
husband, 
Under Burmese Buddhist Law the parties to a 
marriage must ordinarily be considered as holding 
the joint property of the marriage rather as tenants 


1939 -~ 


in common thin as joiit  tanants. N. AVR 
Chettiar Firm v. Maung Than Daing (2;, followed, 
Ma Paing v. Maung Shwe Hpaw (1), overruléd. ` 
Where a Burmese Buddhist -wife acquired prop- 
erty by inheritance. during continuance of her mar- 
riage and she was dealing with the property on her 
` account, «the husband allowing her to do so and 
not taking any steps to have his name entered in 
the revenue record, and the wife executed a mort- | 
gage in respectof the property : 
Held, although the husband had a vested interest 
in a part of the property, under the circumstances 
he must be held to have given his consent to his 
wife's dealings and the mortgage must be held to’ 
be binding on the whole property. 


First Civil Appeal from the decree of the > 
District Judge, Thaton, dated the 15th. 
February, 1932, ; 

Mr. Darwood, for the Appellant. 

Mr. E Maung, for the Respondent. 


Judgment. -The . appellant Chettyar 
Firm filed a suit on a mortgage bond 
against three defendanis, Ma Pwa Thit, 
Maung Ba Thwin and-U Po Hising. “Ma, 
Pwa Thit is the wife of U- Po Hlaing, and’ 
Maung Ba Thwin is their son. The three: 
defendants are Burman Buddhists. It was- 
admitted that the mortgaged property had 
been received by way of inheritance by 
Ma Pwa Thit during the continuance of 
the marriage. Thetrial Judge held that 
it had not been proved that, Po Hlaing’ 
was a consenting party to the mortgage, 
and he therefore passed a mortgage decree 
on Ma Fwa Thit’s interest only, that is a 
two-thirds interest, It is claimed by the 
Chettyar Firm in this appeal that the 
interest of Po Hlaing a's in the property 
should have been held subject to the, 
mortgage. It wes held in the case of 
Ma Paing v. Maung Shwe Hpaw (1) that 
ordinarily under Burmese Buddhist Law a 
married couple must be held to own prop- 
erty of the marriage as partners. Where 
this finding still held to be good law there 
would be no difficulty about the present 
case. It would be quite clear from the, 
circumstances of this casethat the mortgage. 
had been effected by Ma Pwa Thit on, 
behalf of the partners. Ma Paing’s case (1) 
has however subsequently been overruled,’ 
by a Full Bench of seven - Judgesin the 
case of N. A. V. R. Chettiar Firm v. Maung 
Than Daing (2), and the finding of this 
Full Bench has subsequently been approved 
by their Lordships of the Privy Council in 


(1) 103 Ind: Cas. 568; AIR 1927 Rang. 209;5 R ~ 
296: 6 Bur. L J 166. 0. ae Sy ae ete 

_ (2) 134 Ind. Oas 1252; AIR 1931 Rang. 262; 9R 
524; Ind. Ral. (1932) Rang.4, ~-o fe Ti 


k 


6 5, T. OHETTIAR FIRM Y, U PO, HALING. 


R T#Pages of 9 Rang. - [Hd], 
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ie case of U Pev.U Maung Maung Kha - 


„It was held in N. A.V. R. Chettiar's case . 
(2) that the parties to a marriage must : 
ordinarily be considered as holding the. 
joint property of the marriage rather as 
tenants-in-common than as joint tenants. 
It. was nót however found that in no case 
coulda transaction by one of the parties to 
the marriage be held to be binding on 
the other party, and there is a large 
volume of authorities to the effect that in- 
certain cases one party can be held'to have 
acted for both. At pages 535and 536* in 
N.A. V. R. Chettyar Firm's case (2), the 


< learned Chief Justice remarked : 


‘In R M M.S Subramanian Chetty v. Ma Hnin Ye 


: (b, Birks, J. O., went to the length of holding that 


where the husband and wife ‘are still living together 
the presumption would be that one was acting as. 
agent for the. other,’ and that’ ‘the! presumption is. 
therefore that the wife cousents to the asts of her 
husband as long as-the marriage continues, but this 
presumption may be rebutted’ This ruling was 
followed by Parleté, J., in Ma Lan v. Maung Shwe 
Byu (5), but itis desi:able, 1 think, that it should- 
clearly be laid down that there are no such presump- 
tions de facto or de jure and ia each case it isa 
question of fact to be determined upon the evidence. 
before the court whether ia the particular transaotion 
under consideration the husband and wife were 
partners or not” 

Before the present mortgage suit -was 
filed the Chettyar Firm had attached the 
mortgaged property in execution of a 
money decree against Ma Pwa Thit. U Po 
H aing made an application for removal of 
attachment on his share of the property. 
That application was allowed. The deci- 
sion in that case may have been correct, 
but it by no means follows that Po Hlaing, 
is not bound by the mortgage on the’ 
property. When examined asa -witness in 
that case he ‘admitted that all the property. 
in dispute had been received by his wife 
by way of inheritance during the subsist-, 
ence of the marriage. Ia accordance with 
law laid down inthe case of C. T.-P. V. 
Chetty Firm v. Maung Tha Hlaing (6), Po 
Hlaing must therefo-e be held to have a, 
vested interest in one-third of the property, . 
Ma Pwa Thit having a vested interest in 
fhe remaining two-thirds. Mee x 
` Thé property was received by_ virtue 
of a partition deed executed in 1924. This 
partition deed was produced by the Chett- 


(3) 187 Ind. Cas 1; AIR 1932 P O 152;59T A 
218; 10 R261; Ind Rul. (1932) PO 171,550L J 
497: 63 M L J167 (P 0). 

(4) (1899) P J 574 

(ā) 10 Jnd. Cas 919; 4 Bur. L T 115. 

(6)-94 Ind Cas 797; A. I R 1925 Rang 329;3 R 


322. . 
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yar. U Po-Hlaing admits in his examin- 
ation in the removal of attachment case that 
the partition deed was kept in the box 
of his wife, Ma Pwa Thit and that he 
does not know how it came into the 
possession of the Chettvar. He admits 
that the revenue receipts for the land 
were issued and collected yearly in the 
name of his wife. He admits that his wife 
never consulted him in money transactions. 
He admits that his wife carried on her 
work of taking contracts with her son 
without his knowledge, and that he took 
no part inthe business. He admits that he 
never interfered with his wife's dealings 
with these two pieces of land and ithe 
house, and that he never took steps to have 
his name entered in the revenue registers 
because the properties were inherited by 
her from her parents. 

In theface of all these admissions it 
seems tous inevitable that it must be 
presumed that Po Hlaing allowed his 
wife to deal with the properties both for 
herself and for him, and he must, in our 
opinion, be held to have impliedly given 
his consent to her executing a mortgage 
of these properties provided the mort- 
gage was not for some unreasonable pur- 
pose. There isno suggestion of that in 
this case. It may be that Po Hlaing 
had no absolute knowledge of the mort- 
gage, but by the altitude he admittedly 
has taken throughout, he must in our 
opinion be held to have given his con- 
sent to his wife's dealings with the pro- 
perty in this manner. For these rea- 
sons weare of opinion that the mortgage 
must be held to be binding on the whole 
` property. No personal decree against 
Po Haling has been claimed. The result 
is that wealterthe decree of the District 
. Court into a mortgage decree on the 
property in suit against all the three 


defendants. As against Po Hlaing no 
personal decree on the mortgage debt 
can be passed. The respondent, Po 


Hlaing, will pay the appellant Chettyar 
Firm’s costs of this appeal. The cosisin 
the trial Court will be included in the 
mortgage decree. 


“Neo Decree modified. 
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LAHORE HIGH COURT. . 
Second Civil Appeal No. 182 of 1932. 
March 8, 1933. 

Tux CHAND AND MONROE, JJ. 
MUKAND LAL—P.iarintirr— 
APPELLANT 
Versus 
MALHOTRA BANK, HAFIZABAD, UNDER 
LIQUIDATION THROUGH Qazi ABDUL 
QAYUM, Liquipator— DEFENDANT 
— RESPONDENT. 

Co-operative Societies Act (II of 1912), s 42 ‘6)— 
Liquidation of Society— Dispute as to membership— 

Jurisdiction of Civil Court. 

Where a person against whom an order is made 
in the winding up of a Co-operative Society dis- 
putes his membership of the Society the Civil 
Courts have jurisdiction to decide the question. 
Section 42 (6) of the Co-operative Societies Act docs 
not deprive the jurisdiction of the Civil Court to 
decide such a question. Mathura Prasad v. Sheo 
Balak (1) and Ganpat Ramrao v. Krishnadas 
Padamnabh (2), distinguished. M. A. Koyal v. 
Bhondlal (3), followed. 


Second Civil Appeal from the decree of 
the District Judge, Gujranwala, dated the 
2nd November, 1931, reversing that of the 
Subordinate Judge, Fourth Class, Hafiz- 
abad, dated the 22nd June, 1931. 


Mr. S. L. Puri, for the Appellant. 

Maulvi Ghulam Mohy-ud-Din, for the Res- 
pondent. 

Judgment.—The defendant-respondent 
was appointed liquidator of the Malhotra 
Bank of Hafizabad, a Co-operative Society 
and in the course of winding up, holding 
that the plaintiff was a member of the 
Bank, ordered him to pay the sum of 
Rs. 225. The plaintiff brought a suit in 
the Court of the Subordinate Judge of the 
Hafizabad Tahsil for a declaration that the 
Liquidator’s order was null and void on the 
ground that the plaintiff was not a member 
of the Bank; the learned Sudordinate Judge 
held that the plaintiff was nota member of 
the Bank and that the liquidator’s order was 
ultra vires: the District Judge on appeal 
set aside the order of the lower Court and 
dismissed the suit holding that the Civil 
Courts had no jurisdiction to try the fact 
whether the plaintiff was a member of. the 
Bank or not; this case now comes before us 
in second appealat the instance of the 
plaintiff and the only issue to be decided 
is- whether the finding of the learned District 
Judge is correct. This finding is based on 
s. 42 (6) of the Co-operative Societies Act 


_ which provides that “save in sofar as is 


hereinafter expressly provided, no Civil 
Court shall haveany jurisdiction in respect 
of any matterconnected with the dissolu- 
tion of a registered society underthis Act.” 
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The contention forthe liquidator is that 


this very sweeping provision takes away - 


the power of the Civil Courts to decide the 
question whether the plaintiff was a member 
of the Society. Prima facie the proposition 
is an unreasonable one. It is onething to 
say that a person who by becoming a mem- 
ber of a Society and adhering to known 
rules must be treated as having givenup 
his right of access tothe Civil Courts, but 
a very different thing to say that everyone 
without any consent should be subject to 
the decision of the liquidator. The provi- 
sions of sub-s. (6) cannot be read in isolation 
from the substantive provisions of the 
earlier sub-sections which define the powers 
ofa liquidator heis given power to deter- 
mine the contribution to be made by a 
member but he is not given power to 
determine whether a particular person is 
a member and ifany one disputes his 
membership, the dispute must be decided 
by some tribunal before any question of 
contiibution can arise. 

The learned District Judge ‘has discus- 
sed the authorities and has quoted in 
support of his view Mathura Prasad v. 
Sheo Balak (1) and Ganpat Ramrao v. 
Krishnadas Padamnabh (2) and deeming 
these decisions to be inconflict with M. A. 
Koyal v. Bhondlal (3), admittedly a decision 
on the point before him, has refused to fol- 
low the latter in which: Ganpat kamrao v. 
Krishnadas Padamnabh (2) was cited and 
distinguished. In Mathura.Prasad v. Steo 
Balak (1) there wes no controversy about 
themembership of the plaintiffs “persons 
who were membeisof the Society and had 
received advances”: the question ét issue 
was the nature ofthe plaintiffs’ liability on 
the basis of their membership. In Ganpat 
Ramrao y. Krishnadcs Padamnabh (2) the 
fact of membership was not questioned and 
in referring to Mathura Prasad v. Sheo 
Balak (1) Macleod, ©. J., said 
“though the liquidator may be probably wrong in 
passing an order still if the order. was onb within 
s. 42 of ths Act, the Civil Court has no option 
but to enforce it” and he added “ofcourse, if the 
liquidator passes an order which does not come 


within s. 42, that is a differént matter alto- 
gether.” : 


It was not contended before us that power 
to determine the question of membership is 
given by s. 42 and, in my opinion, such a 
power isnot given by the section either 
expressly or by implication: so that if 

(1) 42 Ind. Oas. 968; 40 A. 61; 15 ALJ 863 
es 57 Ind. Oas. 423; 44 B 582; 22 Bom. LR 

(3) 130 Ind. Oas. 820; A{R1931 Nag 48; Ind, 
Rul. (1931)-Nag. 68, : 
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Ganpat Ramrao v. Krishnadas Padamnalh 
(2) isappiied to the present case, it defeats, 
not supports the defendant’s contention. 
Therefore, while the two cases cited, deal- 
ing with disputes between members and 
the liquidator, cannot be treated as-binding 
authorities in the present case, the learned 
Judge's dicta support the plaintiff's case. 
In M. A.: Koyal v. Bhondlal (3), the findings 
of the lower Courts wereto the effect tbat 
the plaintiffs werenot members; in second 
appeal, this finding of fact was adopted 
by Findlay, J. C., and he held that no 
order for contribution could be made 
against the plaintiffs by the liquidator: 
in the course of his judgment, he said: 

“Here the liquidalor has assumed jurisdiction 
over the plaintiffs, who were not and have never 
been membersof his Society”. “Were I to put on 
the provision contained in s. 42 (6) the construction. 
I have teen asked to: put bythe appellant, an extra- 
ordinary state of affairs would arise. The liquidator 
could proceed against any body and every Indy 
irrespective of the factthat he had never ‘been a 
member of the Society and yet the Civil Courts 
would have no jurisdiction to give relief", 


Findlay, J. C.’s discussion expressed the 
extravagance ofthe defendant's contention, 
and inmy opinion, the issue of membership, 
when can be raised, can be decided by the 
Civil Courts. In the present case the learn- 
ed District Judge, having held that 
he had no jurisdiction, did not 
consider the merits of ihe case. I 
would hold that he had jurisdiction and 
would accept the appeal and iefer 
this cese to him to be tried on the merits. 
The court-fee on Lhis appeal will be refund- 
ed and other costs of this appeal ought to 
be costs in the suit. 


A. _ Case remanded, 


| RANGOON HIGH COURT. 
Civil Miscellaneous Appeal No. 123 of 1932, 
February 7, 1933. 
Das AND Brown, JJ. i 
GOPAL KRISHNA KUNDU AND ANOTAER 
— ÅPPELLANTS 
TETSUS 
BANU NARANGROY NAND KISHORE 
‘ AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908, 0. XL r 
1—Recetver, appointment of—Mortgage suit—Dis- 
cretion of trial Court—Interference by High Court. 

Although in a simple mortgage a keceiver should 
not ordinarily be appointed, where the lower Court 
has held inthe exercise ofits discretion that a 
Receiver should be appointed, the High Court will 
not interfere with the discretion unless strong 
grounds are shown that the lower Court was wrong 
in appointing the Receiver. 
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Jivil Miscellaneous Appeal against an 
order of the District Judge, Amherst, dated 
the 11th June, 1932, 


Messrs. Ghosh and Dangali, for the 
Appellants. 


Mr. Darwood, for the Respondents. 

Judgment.—Thisappeal must be dis- 
missed. This court will not ordinarily 
interfere with a discretion exercised by a 
Judgein appointing a Receiver. Unless 
strong grounds are shown - that the Judge 
was wrong inappointing the Receiver this 
court will not interfere. The practice of 
this court has always been to. appoint a 
Receiver when interest is in arrears in the 
case of a mortgage suit.: We do not see 
why we should now interfere with that 
practice It is argued before us that as 
the plaintiff has got no personal decree 
against the mortgagor the Receiver should 
not be appointed. The lower Court has 
stated that the mortgaged property might 
be interfered with and some part of the 
machinery might be put out of working 
order and thatit is necessary for the pre- 
servation of the property that a Receiver 
should beappointed. We quite agree with 
that view. 

We are not concerned now with the 
question asto who would be entitled to the 
rents and profits that the Receivers might 
receive from the property. Thatis a matter 
which will have to be decided afterwards. 
All that we are concerned with now is 
whether the lower Court was justified in 
appointing a Receiver in this case. We 
think that the lower Court was justified in 
appointing a Receiver in this case and 
we are not inclined to interfere with its 
order. 

Itis argued by the appellants that the 
decision Ahmed Cassim Baroocha v. Sallap- 
pa Chetty Firm (1) went too far It was 
held in that case that Receivers are usually 
appointed as a matterof course if interest 
on mortgage whether legal or equitable is 
in arrears. This decision was endorsed in 
Khoo Joo Tin v. Ma Sein (2). It is quite 
possible that that decision went too far when 
it stated thatthe court will as a matter of 
course appoint a Receiver where interest is 
in arrears. It has been argued before us 
that the authorities relied on in those two 
cases are English authorities which do not 


` (1)e4 Ind. Cas. 1031; 5 L B R 135. 
aP EUO Ind. Oas. 620; A I R 1928 Rang.176;6 R 
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apply to mortgages in this country because ' 
‘in England there is one class of mortgage. 
known in law and that is legal mortgage- 
and the other is equitable mortgage which, 
is held to be governed by thesame principles . 
as legal mortgages and a mortgage by’: 
deposit of title deeds is governed by the: 
same principles as simple mortgages. Ib. 
is argued that in a simple mortgage a 

Receiver should not be ordinarily appointed. - 
There is some force in that argument but as: 
the appointment of a Receiver is in the. 
discretion of the court and as in this case. 
the court has held . that there is some: 
danger of the mortgaged property being 

interfered with we donot think it necessary 
for us to go deeply into this matter. The, 
appeal will be dismissed with costs three - 
gold mohurs. i 


N. A. Appeal dismissed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 313 of 1927. 
November 28, 1932. 
TEK CHAND AND MONROE, JJ. 
NUR DIN AND ANOTHER-— APPELLANTS 
`: VETSUS 
. FAZAL DIN AND OTHERS — RESPONDENTS. 
Customary Law (Punjab —Alienation—Ancestral 
property—Sale of—Investment of purchase money in 
mortgages -- Validity of | 
Ordinarily the selling of ancestral land for the pur- 
pose of investing the purchase-money in mortgages 
will not be justifiable, but where all the parties had 
given up their residence in the village where the 
ancestral land was situated and the ancestral house 
which had been mortgaged for more than half its value 
was sold and the balanceofthe purchase money was 
invested in mortgages.: i 
Held, that the alienation waa valid. 


Mr. Muhammad Amin, for the Appel- 
lants. ; 

Malick Muhammad Amin, for the Res- 
pondents, 


Monroe, J.—This suit was instituted by 
Nur Din and Suba against Fazal Din and 
others for the purpose of obtaining a de- 
claration that the sale-deed of certain 
land situate at Mauza Jogiana in the. 
Ludhiana District by Fazal Din in favour- 
of certain of the other defendants was with-. 
out consideration and legal necessity and 
should nct affect the plaintiff's reversionary 
rights after the death of Fazal Din. The 
decision of the Senior Subordinate Judge 
in the trial Court was that, of the total 
consideration of Rs. 3,000, only Rs. 1,475 
were shown to have been raised under legal 
necessity. On appeal the learned District: 
Judge found that necessity for all buta 
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frifing sum had been established. The 
only contest in the case turns on the balance 
of Rs. 1,100 which was paid to Fazal Din 
in cash before the Sub-Registrar, and it 
has been proved by the evidence that this 
amount was invested by Fazal Din in tak- 
ing lands in mortgage. Normally speaking 
the selling of ancestral land for the purpose’ 
of investing the purchase money in mort- 
gages would not be justifiable but, in the 
present case, all the parties, not only Fazal 
Din but the plaintiff's reversioners, had 
given up their residence in the village 
Jogiana where the ancestral Jand was 
situate and Fazal Din had taken up his 
residence in the Ferozepore District. The 
learned District Judge has come to the 
conclusion that the sale by Fazal Din was 
rendered necessary by his change of resi- 
dence: it is not shown for what reason Fazal’ 
Din did leave Jogiana, but the fact being 
that he has left it, the reason why he has 
done sa does not appear to be a vital 
matter. There is nothing to suggest that 
he did not leave the village for a proper 
purpcse and if he did so, there was no 
reasonable course open to him but to. get 
rid of the property there, especially because 
that property was moitgaged for more 
than half ils value. I can see'no reason 
for differing from the view of the District 
Judge that, inthese circumstances, Fazal 
Din was justified in using the balance of 
the purchase money in the way in which 
he did, The very fact that he has invested 
the money in mortgage securities shows 
that he is a prudent man of business and 
that he did not, as he might have done, 
mean to squander the sale i money. 
Accordingly Ithink that this appeal ought: 
to be dismissed with costs. 

Tek Chand, J.—I agree in the order 
proposed by my learned brother. 

“NA. Appeal accepted. 


. 
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NAGPUR JUDICIAL COMMISSIONER'S 
: . COURT. 
First Civil Appeal No. 98 of 1931. 
July 14, 1932. 
` GRILLE, A. J. ©. 
Seth NANHUSA AND OTHERS— 
P LAINTIFFES— APPELLANTS 
I VETSUS 
NANA AND OTHERS DEFENDANTS — 


RESPONDENTS. 
Civil Procedure Code (Act V of 1998), Sch. III, . 
para. 11,0, XLI, r.20—Ererution by Collector—Pay- 
ment of decree-holder and morigage of attached‘ 


NANHOSA v. NANA, 
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properties on same day— Presumption of validity of 
mortgage—Irormal continuation of proceedings by. 
Collector, effect of Mortgage—Paramount title, can. 
be raised by fresh suit—No res judicata— A ppeal— 
Adding parties—Discretion of court 

In respect of those against whom the decision in‘ 
a suit to enforce a mortgage has proceeded ex 
parte there is nothing to prevent them if they so 
choose in a future suit to set up a paramount title, , 
Even in respect of those who had appeared, if no 
express decision on the question of title has been 
given by reason of the indefiniteness ofthe defend- 
ants’ pleadings and the evidence in support thereof 
they with the connected defendants would be 
equally entitled to raise the question of paramount 
title ina separate suit. Lazminarayan v. Vithoba 
(1), referred to ip, 268, col: 2.] i 

Certain properties of the defendant were uncer, 
attachment by a Oollector in execution of a decree 
On the 3rd September, 1909, the defendant gold 
certain crops tothe plaintiff and paid the deeror- 
holder. On the same date heexecuted also a n.ort- 
gage in favour ofthe plaintiff over the same 
properties. Final orders in execution were made. 
by the Oollector only on the 8th and 9th Septem-, 

er : 

Held, ii) that since the decree in connection with 
which the attachment in the Collector's Court arose 
was satisfied on the same day the mortgage-deed 
was executed, a strong presumption arises that 
matters were so arranged as to release the property 
before the mortgage was executed, and the burden 
lies heavily on the defendants who allege that it 
was otherwise; [p, 269, col. 1] 

(1) that the Collector's power over the properties 
ceased on 3rd September when the decres-hiola m 
wa Pe in the presence of the Collector; [p. 26', 
col z. 

“iii that once the Collector's power over the property 
has terminated as a result of satisfaction, the sub- 
sequent alienation would not be invalid merely on 
the ground of formal continuation of proceedings 
before the Collector such as occurred in tLe present 
case. Seth Ballabhdas v Sobho Singh (D, Mahadeo 
v. Krashnaji (3) and Mankarnika Bai v. Nandlal 
A' haldas (5', referred to [ibid,] . 

Order XLI, r 20, ©. P. O, gives discretion to the 
court to join parties interested in the result of the 
appeal [p 26-, col, J.] ; 

First Civil Appeal against the decree of 
the Sub-Judge, First Class, Khandwa, 
dated the 22nd April, 1931, in Civil Suit No. 
212 of 1929. 

Mr. S. B. Gokhale, for the Appellants. 

Mr. R.M. Bhagade, for the Respondents. 

Judgment.—The plaintiffs brought a 
suit to foreclose their mortgage executed by 
the defendants Nos. 1 to 3 in respect of 
shares innumerous malik makbuza plots in 
Mouza Jamthi. Defendants Nos, 5 to 11 
were impleaded as beingfound in posses-' 
sion of the mortgaged property. Defendant 
No. 4was added as a subsequent purchaser ' 
subject to the plaintiffs’ mortgage. A 
preliminary decree has been passed but 
twoof the plots have been excluded from 
the decree on the ground that at the time of 
the mortgage they were under attachment 
by the Collector insale proceedings in exe. 
cution of another decree. It is in respect of 
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these two plots that an appeal against the 
preliminary decree’ for foreclosure is now 
made. 

A preliminary objection is made on behalf 
of the defendants-respondents who executed 
the mortgage, on the ground that their co- 
defendants have not been cited as respon- 
dents andit is contended that they are 
interested in the result ofthe appeal and 
that thecase should not be decided unless 
they areheard. Most of the defendants who 
were formally impleaded did not attend 
inthe trial Court and the case proceeded 
ex parte against them. Defendants Nos. 5 
to 11 are apparently relatives of the defen- 
dants who executed the mortgage, although 
their relationship is not clear. Of these 
three filed written statements, namely defen- 
dants Nos.7, 8 and 10, and some evidence 
was adduced on behalf of the latter two. 
Their contention was that they had sepa- 
rated from the defendanis Nos. 1 to 3 long 
before the date of the mortgage and these 
defendants had no rightto execute a mort- 
gage in respect of their separate property. 
The evidence which they ledin favour of 


the partilion, which was in respect of two. 


fields which the parties at no time made any 
attempt to identify from among the numer- 
ous fields which are the subject of the 
mortgage, has been disbelieved and rightly 
so, and these defendants have not made any 
attempt to show which fields they claim to 
pbetheir own excusive property. Of the 
two fields now in dispute one isentirely in 
possession ofthe execuling cefendants and 
in the othera half-share only is subject of 
the mortgage. In allthe fields except five 
which were mortgaged a one anna share only 
has been attached and until defendants 
Nos. 8 and 10 show tothe contrary, the 
presumption is irresistible that their share 
suchas they have, isin these latter fields and 
havenot been included in the morigage. 
The burden was certainly on the defendants 
Nos. 5 to 11 to show that the fields to which 
they laid a claim were included in the 
DENG property and they have failed to 


0. 
Order XLI, r. 20 gives discretion to the 
court to join parties interested in the 
result of the appeal, In respect of these 
against whom the decision has proceeded 
ex parte there is nothing to prevent them 
ifthey so choose in a future suit to set up 
a paramount title and the decision in the 
present suit will not operate as res judicata 
against them: - Laxminarayan v. Vithoba 
(1). Even in respect of the three who had 
(1), 52 Ind.. Oas.,82;,15 N. L R 114. 
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appeared, no express decision on the ques- 
tion of titlehas been given by reason of the 
indefiniteness of the defendants’ pleadings 
end the evidence in support thereof, and 
they with the connected defendants would 
be equally entitled to raise the question of 
paramount title in a separate suit, As far 
as the actual point in dispute inthis appeal 
whether at the time of the mortgage the two 
fields now numbered 49] and 467 were 
still the subject of proceedings in the Col- 
lector’s couit or no, there is nothing to be 
gained by joining the remaining defendants 
asrespondents, ‘The question is one of fact 
by whichthey will either be bound or in 
which they have no interest, and evidence 
ison record on behalf of the contracting 
parties to which nothing further can be 
added. The preliminary objection has, 
therefore, no force. : 

Onthe question whether the fields which 
have been excluded from the property to be 
foreclosed were the subject of the Collector's 
proceedings or no atthe time of the mort- 
gage two issues were framed, Nos. 5and 12: 
whether the mortgage deed sued upon was 
executed when the property was under 
attachment and in the hands of the Col- ' 
lector, and whether the decrees before the 
Collector were satisfied before the mortgage 
deed sued upon was executed. It is ad- 
mitted by the defendants-respondents that 
the burden on Issue No. 5 lay on them, 
they claim that they discharged it by pro- 
ducing Ex. D-14 which is a register of cases 
in the Collector's Court. They contend, 
however, that the burden on Issue No. 12 
lay on the plaintiffs and they had failed to 
discharge it. Iam unable to see the dis- 
tinction between the two issues; the one 
is dependent on the other and the burden 
of proof must lie on the same party in 
respect of both. The eyidence on these 
points is contained in Ex. P.-7 and Ex. D- 
14 and the oral testimony of Nanhusa 
(P. W. No. 6), who is one of the plaintiffs, 
and Nana (D. W. No. 1), who is one of the 
executing defendants. ° 

It is admitted that the two malik makbuza 
fields were, at the time when there was an 
agreement to mortgage the property, under ' 
attachment in execution of a decree by 
Sheolalsa against the defendants. It is 
also admitted that in order to satisfy this 
decree the defendants executed a sale-deed 
(Ex. P. 7) in respect of their crops for 
Rs. 275 in favour of the plaintiffs and that, 
with this money Sheolalsa’s decree was 
satisfied and the . property released from 
attachment. It is not disputed that the 


1933 
mortgaged-deed, the sale-deed, and -the 
satisfaction of Sheolalsa's claim, including 
payment withthe permission of or in the 
presence of the Collector, all took place on 
the same day, namely, the 5rd of September, 
1909. The defendants’ contention, however, 
was that the mortgage deed was executed 
before sheolalsa’s claim was actually salis- 


fied, and that the payment of the money in’ 


the presence of the Collector took place 
afler the mortgage-deed had been executed. 
The plaintiffs claimed that the payment 
took place before. 

From these facts it is clear that’ the 
parties were well aware of the provisions of 
Sch, ILI, to the Code of Civil Procedure and 
knew that the mortgage of property which 
was under attachment in the Coilector’s 
proceedings would be invalid. Since the 
decree in connection with which the attach- 
ment in the Collector’s Court arcse was 
satisfied on the same day the mortgage-deed 
wes executed, a strong presumption arises 
that matieis were so arranged as to release 
the propeity before the mortgage was exe- 
cuted, andthe burden lies heavily on the 
defendan s who allege that it was otherwise. 
Two decrees of Sheolalsa were satisfied Ly 
this payment of Rs. :79 which was obtained 
by the-saleof crops to the plaintiffson the 

same day. The proceedings have been 
eliminated in due course and the only docu- 
mentary evidence available is the Collector's 
register of cases, extracts from which have 
been filed in Ex. D-14. These show that 
fina] orders in'the case were passed on the 
Sih and :9th of September respectively. 
There was a further date, the 15th of Sep- 
tember, inthe column relating to the final 
order, which would appear to relate to the 
deposit of the casein the record room. The 
date of the final order as recorded in the 
register isin this case immaterial- as it is 
admitted that payment was madein the pre- 
sence of the Collector or with his permission 
and that the claim was satisfied on the 3rd 
of September. The ruling in D. B. Seth 
Ballabhdds v. Sobha Singh (2),has no appli; 
cation, it wasthere laid down that a pri- 
vatesale of property between the date of 
setting aside an auction sale in execution 
proceedings in the Collecior’s Court and 
the date of filing an appeal against that 
order, is void under para. 11 of Sch. III of 
the Civil Procedure Code. No such stage 
was reached in this case where the decree 
was satisfied before any sale proceedings 
took place. Neither.can the respondents 
get any benefit from the ruling in Mahadeo 
(2) 78 Ind, Oas, 270; AIR 1924 Nag, 216, ` 
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v. Krishnaji (3), which lays down that 
proceedingsin the Collector's Court do not 
come to an end on sale but subsist until 
the confirmation of the sale. 

In Maroti v. Krishna Rao (4) Findlay, 
O. J. C., held that where the decree-holder 
made-a contract with the Collector which 
was in effect a promise to hold the decree 
fully satisfied if he obtained the lease of the 
properties under execution, such a promise 
was consideration which would amount to 
satisfaction of the decree. A fortiori a ` 
payment of the full amount with the per- 
mission end in the presence of the Collector 
“would terminate the Collector's power over 
-the propeity immediately. This has been 
laid down ina Bench judgment of this 
court in Mankarnikabat v. Nandlal Achal- 
das (5) where the authorities are exhaustive- 
ly discussed. Once the Collector's power 


“over the property has terminated as a result 


of satisfaction, the subsequent alienation 
would not be invalid merely on the ground 
of formal continuation of proceedings be- 
fore the Collector such as. occurred in the 
present case. Having seen the payment 
made in his presence whereby the decree 
was satistied, the Collector may well not have 
written ihe actual formal order at the time. 
‘In fact he may not even have had the 
record with him since the payment might 
“well have been made before the date fixed 
for hearing of the case, in order to avoid 
the possibility of being too late. The 
Collector's power over the property: thus 
ceased on the 3rd of September, 1909, and 
all that rema ns for determination is whe- 
ther the payment was actually made before 
the mortgage deed was executed or not. 

In respect of Issue No. 5 the learned 
Subordinate Judge has found that the pro- 
ceedings were still subsisting and had not 
terminated relying upon Ex. P 14, and that 
the mortgage in respect of these two fields 
was accordingly void. The ruling in Man- 
karnikabai v, Nandlal Achaldas (5) appa- 
rently was not’ brought to his notice. On 
Issue No. 12 he says: : 

- “The plaintiffs have alleged that the decrees before 
the Collector were satisfied before the mortgage-deed 
was executed There is no satisfactory proof to that 
effect. It is clear that the payment was not made 
before the mortgage deed and the sale-deed were 
executed on the sameday ‘The property was not 
released before that by Collector, I hold: that the 
decrees before the Collector were not satisfied before 
the mortgage deed sued upon was executed.” 

Here the learned Judge appears to be con- 
fusing the two issues. Without discussing 

*(3) 6U Ind Cas. 310; 16 N L-R 194, 

(4) 89 Ind. Cas 174; A I R 1925 Nag. 455. , 

(8) 122 Ind. Cas. 371; A 1 R 1930 Nag, 220; Ind, 
Rul. (1930) Nag 147 i 
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the evidence asto which transaction took 
place first, the payment of the money or the 
execution of the mortgage, he holds that 
the mortgage deed was executed first but 
still appears to import the considera- 
‘tion that the property was not released by 
th: Collector till some 5 days later. As I 
have shown the Collector's power ceased 
directly the payment was made. Now the 
plaintiff Nanhusa in the witness-box has 
stated that Rs. 275 was given to the de- 
fendants in the court room at about noon 
or 12-30 and that the defendant No. 1 paid 
the money to the gumashta of Sheolal, the 
-decree-holder, and that after that the mort- 
gage deed .and the sale deed for which 
Rs. 275 was the consideration were written 
onthe same day. As it was late by the 
time the writing was finished the deed was 
regislered the following day. . The defend- 
ant Nana, on the other hand, states that the 
sale deed and the mortgage deed were writ- 
ten first and that he certified payment to the 
decree-holder in satisfaction of the execu- 
tion proceedings at some time between 4 
and 5p.M. ashe stated in examination-in- 
chief, or between 5 or pP. m. in cross-exa- 
mination. As 1 have stated before, the 
parties were well aware of the effect of 
Sch. ITI, and there is a strong presumption 
that the property was released before the 
mortgage deed was executed. The regis- 
tration office in Khandwa is in the. same 
compound as the Civil Court and the Col- 
lector's buildings. Had the documents 
been executed before the certification of the 
decree in front of the Collector it is pre- 
sumed that they would have been present- 
ed for registration on that day, but they 
were not presented for registration until 
the following day. The receipt (Hx. P-7) 
recites that the money had already been 
taken and Lhe plaintiffs story that the 
money was handed over first and the do- 
cuments drawn up and executed laier is 
quite in consonance with the fact that they 
were not presented for registration until 
the following day. In view of the evidence 
and the pleading of the burden of proof Jam 
satisfied that the defendant No. 1 has fail- 
ed to substantiate his allegation that the 
proceedings did not take their normal 
course, and that the money was not paid un- 
til after the documents had been executed. 
The evidence supplied by the documents 
themselves, namely, the declaration in the 
sale-deed (Ex. P-7) and the fact of regis- 
tration on the following day bear -out the 
plajntiff's contention, and I hold that the 
mortgage deed was no} executed until after 
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the money had been paid and the property 
automatically released from the control af 
the Collector. ‘ 

It follows that the appeal succeeds and 
the decree of the lower Court will ba 
amended by including in the schedule af 
prope:ty mortgaged a 16 anna share af 
malik makbu a field No. 491 and an 8 anna 
share of malik makbu a field .0, 467. Tha 
respondents will pay the plaintift’s costs in 
this appeal and bear theirown. Costs in 


‘the lower Court as already ordered. Plead- 


er’s fee Rs. 50. : 
A. Appeul allowed, 


ALLAHABAD HIGH COURT. 
Civil Revision Application No. 489 
of 1932. 
Februery 7, 1932. 
IKENDALL, J. . 
BHAGWATI PRASAD —P.aintise 
APPLICANT 
versus 
ABDUL LATIF- DkFENDANT- OPPOSITE 
h Paxrty. 

Provinc’al Small Cause Courts Act: IX of 1887', s, 
25--Revision—Question of fact -Interference by High 
Court, if proper. : : 

The High Oourt will not intervene in revision in 
what is really a pure question of fact, unless it is 
clear that the judgment of the lower Court is 
porverse A 

Civil Revision Application against the de- 
cision of the Smali Cause Court Judge, 
Meerut, dated the 17th March, 1982. 

Mr. Gopi Nath Kunzru, for the Ap- 





plicant. 


Mr. N. U. A. Siddiqi, for the Opposite 
Party. i 

Judgment.—Thkisis an application under 
s. 25, Provincial Small Cause Courts Act, 
for the revision of an order of the Small 


‘Cause Judge, Meerut, dismissing the plaint- 
‘iffs suit. 
“Rs. 543-8-0, said to. have become due from 


The suit was for a sum of 
the defendant on account of an oral loan 
taken by him from’ the plaintiff on 3rd 
May, 1928, andthe court after considering 
the evidence held that the plaintiff had 
not been able to prove that the money 
had been advanced. The evidence for the 
plaintiff was that of the plaintiff himself, 
his “munib” and another person, who is 
described as an old friend and an occasional 
visitor. The plaintiff also produced his 
accounts showing that there had been an 
entry of the loan, but the defendant's. 
signature was not taken inthe book. On 
behalf of the defendant, only the statement 
of the defendant himself was made, Mr, 


1983: 


Kunzru, in arguing the. case for*the ap- 
plicant, has pointed out that the: cdurt 
does not appear to have considered the 
plaintiff's accounts or, at any rate, to have 
allowed them-any weight, although it has 
not been suggested in the judgment that 
they are not regularly kept or that they 
are not admissible in evidence. He has 
furthef pointed out that in the cross- 
examination of the plaintiff no questions 
were addressed to him with a view to 
prove that- the accounts were not regularly 
kept or that the entry about this particular 
loan had been dishonestly interpolated. It 
has further been pointed out that ‘the 
evidence shows that. the defendant had 
dealings with the defendant for a number 
of years, that he had borrowed money- 
oñ occasions large sums of money—from 
him, and thst there is no suggestion of 
any reason why the plaintiff should suddenly 
have turned dishonest and brought a false 
claim against the defendant. 

Oa the other hand, it has been pointed 
out by Mi. Siddiqi that the accounts have 
been referred to, and that it must be 
essumed thit the lower Couft considered: 
them and decided that they were not to 
be reiied upon, It is not necessary in the 
judgment of the Small Cause Court: to 
~ yefer in detailio all the evidence. Moreover 
although it is shown that the plaintiff had 
advanced sums tothe defendant on previous 
occasions, yet it is mot” shown that he had 
. done so without receiving a promissory note 
or an acknowledgment of some sort, and 
it is highly improbable, it ‘is argued, that 
a sum as large as'Rs. 400 would be advanc+ 
ed to a person.in the position of the defend- 
ant (a man employed on.a salary of Rs. 30 
amonth) without some acknowledgment 
in writing which could enable the debt t 
be brought home to him in court. a; 

I have considered the case wilh some 
care, because it does not. appear to me 
that it is one in which the arguments 
addressed to me by Mr. Kunzru would have 
had great weight in an appeal, and I em 
Dy no means sure that -I should myself 
have decided the case in the manner that 
the learned Judge has decided it. He has 
worded his judgment in such a way as 
to suggest that he has not relied upon the 
accounts merely because they did not. 
contain a promise to pay on the part-of 
the defendant; but that was not the point 
before him. The plaintiff's case was not 
that the accounts showeda promise to pay, 
but that they were accounts kept regularly 
pnd in the coursë- of business, and that 
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they formed a strong substantiation of the 
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stalement of the plaintiff. I have been . 
referred to one or two judgments: of this 
„court in which decisions of Small Cause 
Courts have been reversed in revision, e. g. 
in the cases of Turner v. Jagmohan Singh 
(1), Rebecca Steward v. Deti. Prasad (2) 
and Bhairon Prasad v. Amina Begam (3). 
-In these cases the High Court did go into 
ithe evidence, and did come to a conclusion, 
different from, that of the lower Courts. 
I have not, however, been referred to a 
case in which the High Court bas intervened 
in what is really a pure question of fact. 
‘The question before the lower Court was 
whether the money had been advanced to 
the defendants on the date in question or 
‘not; and on a question of that kind, unless 
it is quite clear that the judgment of the 
court below is perverse, I am of opinion 
that the High Court cannot interfere on the 
ground that the decision is not in accord- 
ance with law. Indeed to hold otherwise 
would lead to the result that the High 
Court might be flooded with applications 
in suits tried by the Small Cause Courts 
in which the courts have come to decisions 
‘on questions which were alleged to be 
perverse but in which there is merely an 
arguable case for the applicant. As. I 
cannot hold that the decision is perverse 
in the present case, I dismiss the applica- 
tion for revision with costs. 

N. A. A pplication dismissed. . 

(1) 27 A. 531; 2 A LJ 297; (1905) A W N 77. 
oe 25 Ind. Cas. 779; AIR 1914 All, 153; 12°A L J 
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+» (3) 35 Ind. Oas. 693; 38 A, 699; 14 A L-J 890, 


_ LAHORE HIGH COURT. 
First Civil Appeal No. 2264 of 1927. 
- ` February 1, 1933. 
TEK CHAND and MoNror, JJ. 
. Khan Sahib Haji MUHAMMAD YUSUF 
AND OTHERS —LDEFENDANTS— APPELLANTS 
4 versus < 
MUHAMMAD SADIQ AND OTHERS — 
PLAINTIFYs— RESPONDENTS. 
_ Muhammadan Law—Waat ~ Dedication for con- 
struction af robat at Mecca—Validity— Provision 
‘for sale ot property and application of proceeds to 
charitable purposes—Validity of waqf. `. 

The construction ofa robat in Mecca for the 
benefit of pilgrims is a fit purpose for which a 
wagf can be validly made under Muhammadan Law, 
-[p. 272, col, 2.]. a 

A direction to the mulwalli in. a deed ofwagf 
-authorising him to sell the dedicated pruperty and 
apply the proceeds thereof in carrying out .the*pur- 
pose of the wagf is valid under Muhammadan Law, 
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First Civil Appeal from a decree of the 
Subordinate Judge, First Class, Delhi, dated 
the 16th May, 1927. 

Messrs. Kishan Dayal and Bhagwat Dayzal, 
for the Appellants, 

Khalifa Shuja-ud-Din and Malik Abdul 
Qayum, for the Respondents. . 

Tek Chand, J.—One Sheikh Muhammad 
Ishaq of Delhi’ died childless in 1896 pos- 
sessed of considerable property. His heirs 
under Muhammadan Law were Musammat 
Salamati Jan (widow), Muhammad Yakub 
(brother) and Musammat Fatima Bi and 
.Musammat Rehmat Bi (sisters). Disputes 
‘having -arisen among these persons for 
partition of the estate, they appointed one 
Muhammad Ibrahim as the sole arbitrator. 
After the arbitrator had entered upon his 
duties, all the heirs presented a written 
petition io him stating that the deceased 
has intended to make a charitable endow- 
ment of a portion of his estate, but that 
he had died before he could give effect to 
his intention, that they were now desirous 
of setting apart a portion of his property 
for the purpose and had accordingly agreed 
among themselves that eight plois of land 
in Delhi, with the superstructure existing 
thereon, valued approximately at Rs. 12,000 
be made wagf with the direction that these 
plois be sold, and with the sale-proceeds 
-thereof a robat or free boarding house be 
constructed at Mecca, in the name of Hafiz 
Muhammad Ishaq, for the benefit of. the 
Hajis. Muhammad Yakub, younger brother 
of the deceased, was to be appointed 
mutawalli. : He was to keep a true and 
correct account of the income, arrange for 
the sale of property, and see that the sale- 
proceeds and the income were applied for 
the construction of the building at Mecca, 
Tt was futher agreed that Muhammad 
Yakub would either himself remain the 
mutawalli or appoint some other pe son as 
such with the consent of the heirs. The 
arbilrator delivered his award on the 22nd 
of March, 1897, and in para. 13, he incor- 
porated the terms of the agreement relating 
“to the creation of the endowment and its 
administration. Muhammad Yakub accord- 
ingly entered into possession of the plots 
in 1897, but took no steps to sell them or 
otherwise administer the trust during his 
lifetime. He died on 25th September, 1925, 
and after his death, his sons Muhammad 
Yusuf, Muhammad Yamin and Muhammad 
Yunis, defendants Nos. 1 to 3, took posses- 
sion. 

Jn March, 1926; Muhammad Siddiq and 
“Muhammad Abdul Rehman, who are the 
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brother and nephew respectively of Musam- 
mat Salamati Jan, widow of Muhammad 
Ishaq brought an action under s. 92 of 
the Code of Uivil Procedure, with the sanc- 
tion of the Collector, alleging that Muham- 
mad Yakub had failed to adminisier the 
trust and thet his sons, the defendants, were 
holding possession as trespassers, and pray- 
-ing that a scheme for the administration of 
the waqf.be settled by the appoin.ment of 
a new trustee or trustees, that the property 
be vested in the trustees, that the defend- 
ants be directed to render accounts from 
1893 up to date, and that the truss pro- 
per.ies be ordered to be sold with a view 
to carry out the object of the trust. 

The defendants pleaded inter alia that 
s. 92 was inapplicable, that the suit was- 
not maintainable in its present form, that“ 
the defendanis haa been duly appointed 
mutawallis in succession to their father and 
that they could not be removed. f 

The learned Seni Subordinate Judge 
‘has decreed the suit and has directed that 
a new trustee be appointed, the selection 
to be made from amongs: the members of 


‘the family “of the founder, after hearing 


the parties and Musammais Rehmat Bi and 
Fatima Bi. f 
From this decree a first appeal has been . 
preferred in this court by the defendauits, - 
and on their behalf Mr. Kishan Dayal has 
coniended that the suit was not maintain- - 
able under s. 92 as no trust, express or con- 
structive, for a public purpose of a charit- | 
able or religious nature, had been created.. ` 
After hearing him at length and examining - 
the terms of the award dated the 22nd 
March, 1897, and the other materials on the 
record, I have no doubt that this contention 
is without force and must be overruled. 
It is not denied that in 1697 at the request 
and with the agreement of the heirs of 
‘Muhammad Ishaq, in whom the property 
had vested on his death, the arbitrator had 
declared in express terms that the property 
in question was dedicated for the purpose 
of constructing a robat in Mecga for the 
benefit of pilgrims. Admittedly, the con- 
struction of such a building isa fit purpose 
for which a wagf can be validly made under 
Muhammadan Law, and before us Mr. 
Kishan Dayal specifically stated that from 
the date of the award the plots in question 
ceased to be the personal property of the 
heirs of Muhammad Ishaq. He urged, 
however, that these plots could not be 
regarded as having been made wayf, as 
there was an express direction inthe award 
for their. sale,.and. under Muhammadan Law 


a 
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property once made wagf could not be 
validly alienated. He argued, therefore, 
that, though the robat, after its construction 
at Mecca, would be a public trust, the plots 
at Dehli, which were to be sold in order to 
raise money for the purpose, did not con- 
stitute a trust for a public purpose of a 
religious nature. This contention is, how- 
ever, based on an incorrect view of the 
Muhammadan Law. It is well settled that 
a direction tothe mutawalli in the deed-of 
wagf authorising him to sell the dedicated 
- property and apply. the proceeds thereof in 
carrying out the purpose of a wagf is valid 
under Muhammadan Law. (See Mulla’s 
principles of Muhammadan Law, page 152, 
para. 168 and Tyabji’s Muhammadan Law, 
page 623, para. 501). In such a case the 
sale of the property is not in contravention 
of, but isin accordance with, the terms of 
the endowment, and its object is not to 
defeat, but to carry out, the purpose which 
the. founder had in view. I hold, there- 
‘fore, that the suit was properly brought 


under s. 92,-with the sanction of the Col- . 


lector, 

The second contention raised is that the 
first mutawalli Muhammad Yakub appoint- 
ed the defendants, as his successors-in- 
office a-few days before his death, and, 
therefore, the court had no power to appoint 
anew mutawalli. The alleged appointment 
of the defendants, however, is not supported 
by any documentary evidence. The oral 
evidence consists of the statement of 
Muhammad Yusuf defendant himself, as 
D. W. No. 9, and of three witnesses Aziz- 
ud-Din, (D. W. No. 2), Sayyad Mahmud, 
(D. W. No. 7) and-Muhammad Ismail, (D. 
W. No. 8), - The statements are full of con- 
tradictions and discrepancies and cannot 
be relied upon. Moreover, in the award 


Muhammad Yakub had been authorised to. 


appoint his successor as mutawalli with the 
consent of the other heirs. Two of the heirs, 
namely, Musammat Rehmat Bi and Musam- 
mat Fatima Bi, were admittedly alive at 
_the timé of the alleged appointment, and 

Musammat Fatima Bi appeared as a witness 
and deposed that no such eppointment was 
ever made and that, at any rate, she was 
never consulted about it. There isno reason 
to disbelieve her, and I have no doubt that 
the alleged appointment, even if made, was 
invalid. 

In my opinion, the decree passed by the 
learned Subordinate Judge must be upheld 
“and this appeal dismissed with costs. 

Monroe, J.—I agree. ; 

A. . Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 763 
e 0 Y : 


Tebruary 14, 1938. 
KENDALL, J., 
GUR PRASAD — APPLIOANT 
VETSUS 
EMPEROR-—OPPOSITH PARTY. 
U. P. Excise Act (IV of 1910), s 64 (c)—Breach 
of condition of licence—- Accused not having in stock 
some of the denominations mentioned in  licence— 


“Conviction, when proper—Proof of failureto meet 


demand. 

Where the accused was found guilty of an offence 
under s. 34 (c), U P. Excise Act for not. having in 
stock certain of the packets of drugs which were- 
detailed in condition 7 of his licence : 4 

Held, that the mere fact that the accused did not 
every size which he was 
authorised tosell under ths licence did not prove 
that he had broken a condition of the licence. 

In such cases it must be proved that there was a 
demand for that particular denomination which the 
accused did not have in stock and he failed to meet 
the demand for it, , hee 

Criminal Revision Application from an 
order of Second Additional Sessions Judge, 
Gorakhpur, dated the 28th June, 1982, - 

Mr. Ramnama Prasad, for the Ap- 
plicant. í 

The Assistant Government Advocate, for ` 
the Crown. 


Judgment.—This is an application for 
the revision of an order of the Sessions Judge 
of Gorakhpur, upholding the Magistrate's 
order convicting the applicant of an offence 
under s. 64 (c), Excise Act, 1910, but 
reducing the fine from Rs. 51 to Rs. 10. 


-The application has been made on the 


ground that the conviction is wrong in law, 
and it has also been pointed out by Mr. 
Ramnama Prasad for the applicant that 
although the fine isa trivial one the fact 


-of the applicant's having been found guilty 


of an offence under the Act will be a serious 
matter to him, as he will not only be dis- 
qualified from holding a licence again but 
must lose the security of Rs. 550 supplied 
by him to the Excise Department. He has 
been convicted under cl. (c), s. 64 of the 
Act, viz., of wilfully doing or omitting to do 
something in breach of one of the condi- 
tions of the licence. When his shop was 
inspected it was found tbat he had not in 


-gtosk certain of the packets of drugs 


which are detailed in condition 7 of the 
Jicence, and the courts have found that he 
committed a breach of conditions 7 to 9. 
I have examined these conditions with 
some care, and have heard arguments on 
Condition 7 shows the different 
sizes of packets of ganja, charas and bhang 


which the licencee is authorized to sell to the 


pes 
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public. They range in weight from 1-48th 
of a tolato two chataks, and the prices are 
fixed in the same condition for- each de- 
nomination . of each description of drug. 
It is not suggested that the applicant did 
anything’ in contravention of condition 7 
or condition 8. Condition 9. provides that 
the Jicencee must personally supervise the 
weighment of each kind. of intoxicating 
-hemp drug corresponding with the sizes 
prescribed in condition 7—it is not sug- 
gested that he did not do this—and further 
that he must have a sufficient number of 
such portions wrapped in paper and sealed 
im his presence and kept ready forsale to 
public at the prices authorized provided 
that the licencee is‘nct required to keep in 
stock any of the three drugs for which there 
.is.no demand. The case against the 
applicant was that he did not have a 
sufficient number of some of the denomina- 
tions detailed in condition 7 and that he 
‘had none at: all of others. No attempt has 
been made to show what a “sufficient 
number" of each denomination would be, 
and there was clearly no evidence to prove 
that he had not a sufficient number of any 
particular denomination. What was 
proved was that he had none atall of 
some of these denominations, and it was 
for this reason ‘that he was found guilty 
of an offence and fined. The matter is not 
without importance because although the 
offence, if any, isa very technical one, it is 
one. that might certainly be brought home 
to a number of licence-holders with 
- somewhat serious consequences to them. 
.Dr. Waliullah has argued that conditions 


7 to9 compel every licence-holder to keep . 
of each of - 


in stock a “sufficient number” 
the denominations named in condition 7. 
It is true that the proviso shows that if 


there is no demand for a particular drug. 


it is*-not necessary for the licence- 
holder to keep that drug in stock, but it is 
argued that this proviso must not be 
interpreted to mean that the licence- 
. holder is not required to keep in stock 
any particular sized packet of a drug 
that is in the demand if he finds that there 
is no demand for that particular sized 
packet. But it seems to me clear that on 
the assumption that each of these three 
drugs was in demand, the licencee must 
be: held to have carried out not only the 
_ spirit but the letter of the conditions on 
which he held his licenceif he had in stock 
a sufficient number of packets to satisfy 
any demand 
him forthat particular drug. For instance, 
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he might not have any one tola or-half tola 
packets of bhang, but if he had a sufficient 
number. of quarter tola packets to meet 
the demand the public would be satisfied, 
the department would not suffer and the 
condition of the licence would not, in.my 
opinion, have been outraged in any way. 
It may bethat the failure | to keep in stock 
packets of some particular size would 
result in a breach of the conditions of the 
licence, but. it would have to be shown 
that in so doing he had failed to meet a. 
demand ihat existed. Supposing, for in- 
stance, that there was a demand for very 
small packets .of charas such as 1-48th of 
a tola, and he had none in stock he would 


probably not be able to supply the deficiency. . 


from the larger packets and thus might. be 


held to have committed a breach ‘of the: 


licence. I cannot, however, agreé with the 


courts below that the mere "fact that he did. 


not stock the packets of every size which 


he was authorized to-sell proves that he' 
had broken a condition of the licence and ` 


-became liable to a .fine.. I .therefore 
allow the. revision and set aside the 
orders of the Couris -. below con- 


if paid, be refunded. 


N.A. Application allowed. 
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RANGOON HIGH COURT. 
ae Second Civil Appeal No. 190 ` 
of 1932. 
‘January 24, 1933. 
BAGULEY, J. 
MA HME NI ANDOTHERS — APPELLANTS 
VETSUS 
MA HMWE YAN U— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I,Art. 148--Alle- 
gation of dispossession of plaintt f—Suit for possession 
—Date of‘ dispossession, proof of —Limitation for 
suit. 

Where the plaintiff claimed legal title to certain 
lands and alleged thet the defendants had entered 
upon these lands and interrupted her Pome 
sion: 

Held, that in order to enable her to sue for re- 
covery, it was incumbent upon her to show not 


. only that she had a good title but aleo thatthe date 


of dispossession was Jess than twelve years from 
the date of filing the suit; andthat as the plaint 
clearly alleged title and dispossession, Article 14% 
Limitation Act, applied to the case and not Art. 144, 


_ Secretary of State v. Chellikani Rama Rao (|), Faki 


Abdulla v. Babaji Gungaji (2) and U Maung Gyi v: 
Maung Du Bwin (3), relied on. 


Special Second Civil Appeal against the 
judgment and decree of the District J udge, 
Sandoway, dated the 19th May, 1932, 


tet 


-victing the applicant of.an offence, and - 
I direct that he be acquitted and the ANG, an 
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Mr. Basu, for the Appellants. 
Mr. Chart, for the Respondent. 
Judgment.—The respondent was the 
plaintiff in thetrial Court. She sued for 
recovery of possession of six small pieces 
of land, claiming that they were the portions 
of a piece of a grant which belonged to her 
father Tha Tun. Defendant No. 1, who 
was the principal defendant, claimed that 
these pieces of land had been inherited by 
her and enjoyed by her for about 51 years. 
The trial Court framed certain issues and 
found them all in favour of the plaintiff 
aud gave a decree for possession of all 
these pieces of land. On appeal by the 
defendants, the learned Additional District 
Judge found that the plaintiff had failed 
to make out her case with regard to two 
pieces of land and altered the decree to one 
for possession of the remaining four pieces 
of land. No cross-appeal “having been 
filed, the matter is settled as between the 
arties as regards those two pieces of land 
ut the defendants filed a second appeal to 
this court with regard to the remaining four 
which have been decreed to the plaintiff, 
The pleadings are not good, but it seems 
“ clear what thel parties are really disputing 
about. The trial Court has found that 
these four pieces of land formed part of the 
grant which was originally given by the 
Deputy Commissioner’ to the plaintiff's 
‘predecessor-in-title. This is. the finding 
with regard to Issue No. 1: “Who is the 
owner of the lands in suit?” Issue No. 2 
is not happily worded. It runs as follows: 
“Whohas beenin possession of-them (the 
lands) and how long?” Both the lower 
Courts seem to have considered that the 
burden of proving adverse possession for 
twelve years lay upon the defendants, and 
as they hold that they have failed to prove 
adverse possession for twelve years, the 
plaintiff is bound to succeed on the strength 
of her original title. This shows that the 
lower Courts have considered that Art. 144, 
Limitation Act, applies. Article 144 is a 
residuary ‘article and applies to all suits 
for possession of immovable property which 
have not been specially provided for else- 
where in theschedule of the Limitation Act. 
In my opinion, Art. 142 does specifically 
apply and therefore Art. 144 cannot be ap- 
plied: Article 142 runs as follows: 
“Por possession of immoveable property when 
the plaintiff, while in possession of the property, 
has been , dispossessed or has discontinued the 
possession,” 
and the limitation for suits of this nature 
is twelve years running from the date of 
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dispossession or discontinuance. A perusal 
of the plaint shows clearly, in my opinion, 
that the plaintiff claims.the legal title in 
the four pieces ofland in dispute. She says 
that the defendants haveentered upon these, 
lands and interrupted her possession, that 
is to say, she has been dispossessed of these 
pieces of land, and to enable her to sue for 
recovery, it is incumbent upon her to show 
not only that she has a good legal title but 
also that the date of dispossession is less 
than 12 years from the date of. filing the, 
suit. It must be noted that itis not a case 
in which the defendants are claiming title 
to the land by reason of adverse possession 
only. Ifthat were the case, then it would 
be incumbent upon the defendants to show 
that their possession was sufficiently long 
to give them a good title; vide, Secretary 
of State v. Chellikani Rama Rao (1), Faki- 
Abdulla v. Babaji Gungaji (2) and- 
Maung Gai v. Maung On Bwin (3); but in 
the present case the defendants are claiming 
a title which really runs back to a date 
before the plaintiff claims a title which 
her predecessors-in-interest ‘acquired; so 
they are not claiming ownership through 
possession which is, or became at some 
indeterminate date, adverse to the title of 
the plaintiff. The plaint clearly alleges 
title and dispossession, so there can be no 
doubt that Art. 142, Limitation Act, applies. 
In view of the fact that the issue on the 
point was not clearly drawn up and the 
parties may not have known exactly what 
they had to prove, and also in view of the 
factsthat the lower Courts seem to have 
misplaced the burden of proof, I ‘remand 
the case tothe trial Court for determination 
of the following issue: 

“Has the plaintiff been in possession of any 
of the four plots of land which still remain in 
dispute within 12 years before the date of filing 
the suit?” 

The parties may adduce fresh evidence 
if they wish to do so, and after recording 
that, the trial Court will come to a finding 
with regard to this issue and will return the 
proceedings through the District Court, 
which will also cometo a finding on the 
issue. In recording the evidence, “the trial 
Judge must make “it quite clear that the 
witnesses exactly define what pieces of land 
they are talking about. I do not want the 

(1) 35 Ind Cas 992;A IRING PO 21,4374 
193; 39 M 617: 31 ML J3%; 20 O WNI ISIN; 


(1916) 2 M W N 224. 14 A LJ Nk: 20 MLT 
MAA 486; 18 Bom. L R 1007; 25 O LJ 69 
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case to come. back ‘with evidence of this 
nature: | i 
““J know the-pieces of land now in suit. The 
Idintiff was in possession of them until eight 
bars ago.” x 
: The pieces of land are undoubtedly 
difficult to define, but they might be 
indicated by the withesses in some such way 
as follows: : 

-“Iknow the pieces of dhani land which is now 
being claimed by the plaintiff, which is a strip 


running down the eastern side. of the more easterly 
ofthe two creeks shown in the map, or I know the 


small piece of paddy land which lies between the two, 


creeks which is now in dispute.” 
or some words of that kind in order that 
it may be quite clear that they know 
exactly what theland in suit is and there- 
fore are able to say at what time the 
plaintiff has been dispossessed, if they really 
‘know it, 
NA. Case remanded. 


- LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 249- 
4 of 1931. 

June 19, 1931. 
i, DALIP SINGH, J. ; 
_ LADHA RAM AND OTHERS— APPELLANTS 


VETSUS 
LURIND CHAND LACHMAN DAS~- 
AND OTHERS—RESPONDENTS. 

Provincial Insolvency Act (V of 1920), 8. 6(g)— 
Notice of suspension of payment—What amounts to 
Act net held to be notice of suspension. 
: Where a debtor calling together his creditors told 
them that if they did not want him to sell the 
property and pay them individually, they could take 
over the. property and realise their debts by selling 
it themselves : ` : 

Held, that the words used did not amount to a 
notice of suspension of payment within the meaning 
of s. 6 cl.(g) Provincial Insolvency Act. In re 
Walsh (1), Veerayya Chetty v. Doraswamy  Reddiar 
(2) and Narain Das v. Chimman Lal (3), referred 
to.- i 8 s 


Miscellaneous First Civil Appeal from an 
order of the District Judge, SŁahpur, dated 
the 2nd February, 1931. 

Messrs. M.C. Mahajan and M. L. Batra, 
for the Appellants. 

Messrs. M. L. Puri and Khan Chand, for 
the Respondents.: 

Judgment.—Nine petitions were given 
by different creditors to have certain persons 
alleged lo be the proprietors of the firm 
Jowahar Singh Amar Singh adjudged 
insolvents. Ladha Rem, Harnam Dass, 
Ram Lal and Kesar Singh admitted that 
they were partners in the firm. Satnam 
‘Sifighsson of Harnam Das, and Harbans 
Singh and Ramji Das denied that they were 


~ 
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still partners inthe firm but admitted that 
they were so in the beginning. The court 
framed twoissues as to whether Satnam 
Singh, Harbans Singhand Ramji Das were 
or were not partneis of the firm. The 
third issue was whether any of the respon- 
dents had committed any actof insolvency 
within three months ofthe petiticns, and if 
so, were all liable to be adjudged insolvents. 
The coultcameto the conclusion that the 
four admitting partners had effected 135 
alienations including assignments of debts. 
Thetotal consideration of the alienations 
amounted to Rs. 2,90,721. It held that the 
alienations forthe greater portion were in 
favour of near relations of the debtors, and 
thatihere was nothing to show that any 
special pressure had been brought upon the 
debtors by thealienees. He therefore held 
that these alienations were not bona fide 
transactions and amounted to fraudulent 
preference. It further held that Harnam ` 
Das, debtor, had collected his creditors -in.. 
August and had theretold them that if they | 
did not want to sell the property and pay them 
individually they could take over the 
property and realize their debts by selling, 
it “themselves,” It held that this amount- 
ed toa notice to suspend payment within 
the meaning of cl. (g), s. 6; Insolvency Act." 
The asseis, which were valued at Rs. 9,42,007 ` 
by the debtors, were, according to it, much ~ 
overvalued. The admitted debts were 
Rs. 8,71,516 and the court therefore held that 
the debtors were unable to meet their lia- 
bilities in full, and that there were acts -af 
insolvency on the part of thefour admitting 
partners, namely, the alienations and the 
speech atthe meeting of the creditors. It 
therefore adjudged the four admitting” 
partners insolvents and directed the parties 
to produce further evidence as regards the 
three non-admitting partnets. 

The insolvents have appealed, and their 
learned Ccunsel contends that, of the nine 
applications, six alone were in time with 
reference tothe acts of insolvency. The: 
other three were clearly barred by time and 
the learned Judge should not therefore have 
consolidated these applications in one. The 
learned Counsel for the respondents does not 
challenge this but the point is only one of 
procedure and thelearned Judge can now 
mekenscessary corrections with respect to 
the petitions dated 138th February, 1930, 10th 
March 1930, and 21st March, 1980. The last 
act ofinsolvency alleged in all of them 
is dated 23rd September, 1929, and itis clear 


-that these three petitions do not allege an 


act of insolvency within three months of the 


ki 
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petitions. The next point raised by the 
learned Counselis that the speech at the 
creditors’ meeting cannot by any means be 
said to fall under s. 6 (9), Insolvency Act. 
He has cited an English ruliag; In ve 


Walsh (1) and Veerayya Chetty v. Dora- - 


swamy Reddier (2) and Narain: Das,v. Cnim- 
man Lal (3.. From these rulings, a very 
strict construction is given to the words 
“suspension of payment,” andI do not think 
that the words used amount to proof of a 
notice of suspension of payment. 

So far as the alienations are concerned, the 
learned Counsel for the appellants contends 
that Harnam Das was examined as a debtor 
under s. 24, Insolvency Act, and not as 
a witness. Therefore ihe statement can only 
be used against him and not against the 
others. This is not so. It is true that 
the learned Judge omitted to note that 
Harnam Das had been examined as a 
witness; but, reading all the orders together, 
it seems clear that Harnam Das has been 
examined asa witness for the creditors. 
His statement therefore can be taken against 
all. This being so, the only question 
remaining is whether, on the evidence given 
by Harnam Das, the learned Judge was 


entitled to draw the inference that the 
alienations constituted fraudulent prefer- 
ence with intent to defeat and delay the 


creditors. In my opinion, the circumstances 
of the alienations, as proved by Harnam 
Das do raise a very strong suspicion against 
the bona fides of the alienations, but the 
learned Counsel for the appellants points 
outthat there is really no proof of the 
assets of the appellants haying been exag- 
gerated and ifthe assets are taken at their 
face value, there is nothing to show, in 
spite of the suspicious nature of the transac- 
tions, that the transactions constituted 
fraudulent preference with intent to defeat 
and delay the creditors. Wilh some reluc- 
tance I hold that this isso The learned 
Judge had noevidence on which to base his 
findings that the assets were exaggerated 
and without that, though the circumstances 
might raise a grave suspicion against 
the appellants, I do not think the facts 
proved warrant the inference that the 
alienations were acts of insolvency. I 
therefore accept the appeal, set aside the or- 
derof adjudication and order the learn- 
ed District Judge to proceed with the 
case according to law. Both sides are 


(1) (1885) 52 L T 694. 
(2) 110 Ind. Oas 737; A I R 1928 Mad. 393. 
(3) 102 Ind. Oas 191; ATR 1927 All. 266; 49 A 
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entitled to lead any further evidence that 
they may wish to on the issues as framed. 
Costs will abide the event. 


N-A. Appeal allowed, 


—— m 


BOMBAY AIGH COURT 
Second Civil Appeal No. 236 of- 1930. 
December 12, 1932. 

Baker, J. : 
SHRI SATYADHYANA TIRTH— 
APPELLANT 
versus | 
BHUJANG CHINTAMAN NADGAUDA 
AND OTHERS — RESPONDENTS. 

Limitation Act (IX of -1908), Sch, I, Art 144—Alie- 
nationof property belonging to religious foundation— 
Adverse possession—Suit for recovery of property— 
Limitation. 

Ordinarily speaking, a mahant having power only 
to alienate the property of a religious institution 
during his lifetime, adverse possession will com- 
mence from his death. $ 

Where property belonging to a mutt was gifted by 
a mahant about 50 years ago and his successor sued 
in (924, for possession : h 

Held, that the suit was barred by limitation. 
Nilmony Singh v Jagabandhu Roy (1) and Vidya 
Varuthi v. Balusami Ayyar (2), relied on, Rama 
Reddy v. Rangadason (3),not followed, Gnancsam- 
banda Pandara Sannadhi, v. Velu Pandaram (4), 


referred to. hes 
Second Civil Appeal from the decision 


of the District Judge, Belgaum, in Appea 
No. 67 of 1928. 

Mr. R. A. Jahagirdar, for the Appel- 
1 a 


ant. 
Mr. B. D. Belvi, for ihe Respondents. 


Judgment.—The plaintiff who is *he 
Swami of the Uttaradht math, sued the 
defendants to recover possession of some 
property alleged to belong to the math 
stated tohave been gifted about 40 or 50 
years ago by the then Swami of the math, 
to one Krishnacharya Garlpad, the ancestor 
of defendants Nos. 8 and 9, the remain- 
ing defendants being transferees and 
tenants of Garlpad. A preliminary issue 
was framed as to whether the suit isin 
time. It was found that it was not in 
time, and it was dismissed. On appeal 
the District Judge of Belgaum framed 
two issues: (1) Has’ the plaintiff proved 
that the property in suit is comprisedin 
a Hindu religious or charitable endow- 
ment? and (2) if so, can a suit for the 
purpose of following such property be 
maintained, notwithstanding the lapse of 
any length of time? and found in the 
negative on both these issues, and dismissed 
the suit. The plaintiff makes this second 


appeal. 


978 


~ It is conceded by the learned Advocate 
for the appellant that Act I of 1929, by 
which limitation with regard to the re- 
covery of property belonging to a religious 
or charitable endowment was altered, will 
not apply.to the present suit, which is 
brought in 1924, but he contends that 
under the rulings of the Madras High 
Court there isno limitation for a suit of 
this character, and that Nilmony Singh v. 
Jagabandhu Roy (1), on which the lower 
Courts have relied, has been overruled by 
the Privy Council in Vidya Varuthi v. 
Balusami Ayyar (2). .To this it is replied 
that there is no necessity to go into the 
question of limitation, inasmuch as the 
lower Appellate Court has found that it is 
not proved that this land was part of the 
property of the math, which is afinding of 
fact. 

Taking the first point first, itis argued 
by the learned Advocate for the appellant 
that there was no issue inthe first Court 
about the’ property belonging to the math, 
and no evidence was led on it, the suit 
being decided on a preliminary point of 
limitation. It appears however from the 
judgment of the lower Appellate Court that 
the point as to whether the property in 
suit was comprised in a Hindu religious 
or charitable endowment was raised by the 
appellant, that is, the present appellant, 
and was decided against him inthe absence 
of evidence. It is not quite correct to say that 
there is no evidence on this point, as I find 
in the judgment a reference to several 
Exs. 68, 75, 74 and 76. Inasmuch as this 
point was raised by the appellant himself 
I do not think that he can now contend 
that it should not have been considered 
- by thelower Court. 

’ However putting that aside, I am quite 
satisfied that the suit must fail on the 
question of limitation. The case on which 
the first Court relied, Nilmony Singh v. 
Jagabandhu Roy (1) was a suit in which 
the shebait of an idol sued in 1892 for 
recovery of property which had been 
alienated by the preceding shebait in 1857. 
It was held that the suit was barred by 
limitation either under Art, 134 or Art. 144, 
Sch. II, Limitation Act, and that the 
possession of the defendants, who professed 
to derive title not fromthe idol butignor- 
ing its rights, must be taken to have 
become adverse to the idol from the dates 
of the two alienations, and each succeed- 
ing manager does not get a fresh start 
as*far as the question of limitation is 
~ (1) 28 O 536. 


SHRI SATYADHYANA V, BHUJANG CHINTMAN. 


14410 | 
concerned, on the ground of his not deriving 
title from any previous manager. Now, 
although that case was disapproved by the 
Privy Council in Vidya Varuthi v. Balusami 
Ayyar (2) it was disapproved on ihe point 
that Art. 184 does not apply to the case 
where the head of a math has granted a 
permanent lease over a part of the math 
property not proved to bea specific trust. 
It is to be noted that in the Privy Council 
case, which was oneof a permanent lesse, 
it was held that the preceding Mahant 
having permitted the plaintifisto continue 
in possession and received rent (page 855°.) 

“Such receipt was with the knowledge which 
must be imputed to him that the tenancy crested 
by his predecessor ended with his predecersor's 
life, and can therefore only be properly referable to 
a new tenancy created by himself It was within 
his power to continue such tenancy during his 
life, and in these circumstances the proper inference 
is that it was so continued, and consequently the 
possession never became adverse until his death “ 

These observations with regard to the 
receipt of rentand the creation thereby of a 
new tenancy will have no application to 
the present case, where the property was 
gifted absolutely about 50 years ago, and 
from that date the succeeding Mahants 
of the math have received nothing from 
the defendants, nor has their title been 
acknowledged by them. There can beng 
question therefore of the creation of any 
new interest by the succeeding mahants 
that is, those who succeeded the mahant 
who made the alienation, and ordinarily 
speaking, a mahant having power cnly 
to alienate the property of a religious 
institution during his lifetime, adveise 
possession will commence from his death. 
That is clear from the judgment of the 
Privy Council themselves in Vidya Varuthi 
A lag Ayyar (2) where they say page 
3 * 

“It was within his power to continue such tenancy 
during his life, ‘anc in these circumstances the proper 
inference is that it was so continued, and consequently 
the possession never became adveree until his death.” 

That seems to me to be a clear autho- 
rity for holding that on his -death the 
possession became adverse, unless ithe 
succeeding mahant in some way created 
a new tenancy or acknowledged the title 
of the alienees, as to which there is no 
evidence in the present case. The learned 
Advocate forthe appellant has relied on a 

(2) 65 Ind. Cas 161; A IR 1922 P 0123; 487 A 
302; 44 M b31; (1921) MW N 449: 41 ML J : 
3 U P LR(P O) #2: 15 LW 78: 30 ML T 6F; 3 


P L T245; 260 W N 537; 24 Bom. L R 629: 2 
L J 497 (P O). ae 
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recent Madras case, Rama Reddy v. Ranga- 
dasan (3) That was also a case ofa sale. 
1£ that ruling lays down that there can 
be no adverse possession as against the 
manager of a math, with great respect I 
am unable to follow it. It seems to be 
notin accordance with the judgment of 
the Privy Council which is referred to, 
and I may also refer to page 548*, where 
the Privy Council case of Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (4) 
is referred to. That is a case in which 
the hereditary manager of the property 
with which a religious foundation was 
endowed had purported to sell and assign 
the management and landsof the endow- 
ment to the representative of another in- 
stitution. It was held that the possession 
delivered to the purchaser was adverse to 
the vendors, and after 12 years the successor 
of the vendor could not recover possession 
of the property conveyed. The Privy Council 
observed (page 2790) ` 

“Their Lordships are of opinion that there is no 
‘distinction between the office and the property of 
endowment. The one is attached to the other, but 
if there is, Art 114 of the same schedule is applicable 
to the property. That bars the suit after 12 years’ 
adverse possession ” 

Although I have not found any Bombay 
ruling on the point, there are several 
ralings of the other High Courtsas to ad- 
verse possession running against the 
manager and his successor where property 
belonging to a religious foundation has 
been alienated. . But I rely on the observa- 
tion ofthe Privy Council already referred 
toin Vidya Varuthi v Balusamt Ayyar (2). 
In these circumstances I agree with the 
lower Court in holding that the suit is 
barred by limitation, and the appeal there- 
fore fails and is dismissed with costs. 

N-A. Appeal dismissed. 

(3) 96 Ind. Cas. 371; A IR 1926 Mad. 769; 49 M 
543; 23 L W 657; 50 M L J 589. 

(4) 23 M 271; 27 I A 69; 7 Sar. 671 (P ©). 
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OUDH CHIEF COURT. 
Original Suit No. 1 of 1932. 
February 2, 1933. 
BISHESHWAR Nata, J: 

Raja RAGHBIR SINGH AND ANOTHER— 
PLAINTIFFS: 

versus f 
Knnwar RAJENDRA BAHADUR 
SINGH— DEFENDANT. i 
Transfer vf Property Act (IV of 1882), s.67— 
Mortgage—Option given tọ morigagee—Egercise of 
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option Suit for mortgage money before expiry of 
period fixed —Whether premature. 

Saction 67, Transfer of Property Act, or any other 
provision of the Act doss not lay down any provi- 
sion as regards the time when the mortgage money 
is to become due. It isto be determined in each 
cass upon the terms of the contract between the 
parties. Ordinarily when a mortgage-deed fixes a 
period for payment, tha mortgage money becomes 
due at the expiration of the stipulated period. But 
if the mortgage-deed also gives the mortgagee an 
option to recover his money before the stipulated 
period, thereis no reason why the mortgaze money 
in such a case should not be held to have become 
dus as soon as the mortgagee has exercised the option 
given to him. Lasa Din v. Gulab Kunwar (|), 
followed |p 280, col 2.] 

Where a mortgage-deed fixed the period for pay- 
ment atsix years but provided that in certain 
cireumstances the mortgagees will have the option, 
before expiration of the period fixed, to recover the 
principal together with interest, compound interest 
and costs, in other words the whole of the amount 
due through court, and on the mortgagor failing to pay 
in full two instalments of interest the mortgages 
took appropriate action to exercise the option which 
he had; 

Held, thatthe mortgage money became due as 
soon as the option was exercised and a suit filed in 
such circumstances before the period fixed would 
not be premature. In such cases what is necessary 
is that the mortgagee must take soma appropriate 
step to exercise the option reserved to him, As 
soon as he does so, the mortgage money becomes 
due giving rise both to the mortgagor's right to 
redeem and the mortgagee's right to enforce his 
sscurity. Lasa Din v. Gulab Kunwar (1), followed. 


Mohammad Sher Khan v. Raja Seth Sewami Dayal 
(4), distinguished. [p. 281, cols. 1 & 2 | 
Messrs. Mukund Behari Lal and Ram Gopal, 


for the Plaintiffs. 

Messrs. A. P. Sen and Radha Krishna, for 
the Defendant. f l 

Judgment.—This is a suit brought by the 
plaintitfsto recover Rs. 8,17,791-9-11 on the 
pasis of a mortgage deed dated the 17th of 
October, 1929, by sale of the mortgaged 
property. 

The mortgage deed in suit was executed 
by the defendant in favour of the plaintiff - 
No. 1 and his father Raja Sir Harnam 
Singh Ahluwalia for a sum of Rs, 7,60,108- 
11-9 carrying interest at 7 per cent. per annum 
with half yearly rests. 

Raja Sir Harnam Singh died on the 20th 
of May, 1930, leaving a will and appointing 
two of his sons, plaintiffs Nos.1 and 2 as 
executors of his will. The will was admitted 
to probate in the High Oourt of Judicature 
The plaintiffs instituted the suit 
in their right as executors. The plaintiff 
No.1 also claimed to be entitled to suein his 
right asa mortgagee under the terms of the 
mortgage deed. 

The defendant admitted the execution of 
the mortgage deed in suit but denied the 
right of the plaintiffs to maintain the suit 
and alleged that all the heirs and hene- 
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ficiaries under the will 0f the late Raja Sir 
Harnam Singh were necessary parties to the 
suit. He also pleaded that the suit was 
premature. He further alleged that six of 
the villages included in the mortgage deed 
which he had inherited from his mother had 
been entered in the deed without his free con- 
sent by reason of undue influence exercised 
on him by the mortgagees. 

On the pleadings of the parties set forth 
above, Mr, Justice Kisch who was seized of 
the case before it was transferred to my file 
framed the following issues:— 

(1) Is the suit premature as alleged in 
paras, 8 to ll. ofthe written statement? 

(2) Was the inclusion of the six villages 
mentioned at the foot of the written state- 
ment in the mortgage deed in suit caused by 
undue influence exercised by the mortgagees? 
If so what is the effect? 

(3) Are the other heirs of the lateSir 
Harnam Singh Ahluwalia necessary parties 
to the suit? 

A To what reliefs are the plaintiffs entitl- 
ed! 

Neither of the parties has produced any 
oral evidence. f 

Issue No. 2:—Mr, A. P. Sen, the learned 
Counsel for the defendant did not press the 
plea ofundue influence embodied in this 
issue. No evidence has been given by the 
defendant in proofofit. I therefore decide 
the issue against the defendant. 


Issue No. 3:—This issue also was not press- 
ed by the defendant. Exhibit 2 is a copy 
of the probate granted by the Lahore High 
Court tothe plaintiffs as executors of the 
last will of Raja Sir Harnam Singh Ahluwalia. 
Paragraph 15 of the mortgage deed also 
allows the mortgagees jointly or severally 
as well asthe survivor of them toinstitute 
a suit on the basis of the morigage. I 
accordingly decide this issue also against the 
defendant, 


Issue No. 1.—The only question which now 
remains to be determined is whether the suit 
18 premature. The mortgage deed asstated 
above, isdatedthe 17th of October, 1929. 
The period fixed for payment is six 
years. Clause 8 of the deed is in these 
terms:— . 

“as esee Tf after execution of this deed the mort- 
gagees find that any persen has any share, interest or 
title in the mortgaged property or that it is subject to 
any gift, wagf or encumbrance or if the interest or 
compound ‘interest for any two six months be not paid 
in fullor ifany dispute arises with regard to the 
mortgaged property, then in each of the aforesaid 
cases the mortgagees will have the option, before 
expiration of the period fixed, to recover the principal 
together with interest, compound interest and costs, 
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in other words the whole ofthe amount due through 
Court..." 

Clause 16 provides: — 

“All the conditions’of this deed will be binding on the 
executant, his heirs and successors and in case of 
brerch of any termor condition ofthis mortgage deed 
the mortgagees, their heirs and successors will have | 
the right without waitingfor expiration of the period 
fixed to recover the whole amonnt due either privately 
or through court from the mortgaged property as well 
as fromthe mortgagor's interest in other properties, 
movable as well as immovable” 


It is admitted that the defendant failed to 
pay in full twoinstalments of interest. It is 
also admitted that on the 29th February, 
1932, the plaintiffs sent a notice tothe defen- 
dant demanding peyment ofthe mortgage 
money within a month. The present suit was 
instituted two days after the expiration of 
the period fixed for payment in the notice 
just mentioned. 

It isurged on hehalf of the defendant that 
the due date for payment under the deed is 
the 17th of October, 1935, und as the suit has 
been brought before that date, it is premature, 
As regards the option allowed tothe mort- 
gageein cls. 8 and 16 of the mortgage 
deed it is contended that they are not enforce- 
able against the statutory provisions con- 
tained in s. 67 of the Transfer of Property 
Act. The argument is that s. 67 of the 
Transfer of Property Act gives the mortgagee 
aright to sue for sale “after the mortgage 
money has become due to him” and that it 
is not possible to say that the mortgage 
money has become due to the mortgagee 
before the expiration of the period of six 
years fixed in the deed. I find myself 
unable to accede to this argument. Bec- 
tion 67 or forthe matter of thatany other 
section of the Transfer of Property Act 
does not lay down any provision as regards 
the time when the mortgage money is to 
become due. It is to be determined in each 
case upon the terms of the contract bet- 
ween the parties. Ordinarily when a mort- 
gage deed fixes a period for payment, the 
mortgage money becomes due at the expira- 
tion of the stipulated period. But if the 
mortgage deed also gives the mortgagee en 
option to recover his money before ihe 
stipulated period, I fail to see why the 
mortgage money in sucha case should not 
be held to have become due as soon as the 
mortgagee: has exercised the option given 
to him. In Lasa Din v. Gulab Kunwar, 
138 Ind. Cas. 779, (1), their Lordships of: 


(1) 138 Ind Cas. 779; 90 WN 638; 59 TA 376; 
Ind Rul (1932) P 0:251; 63 M L J 187; (1932) M W 
N 919; ATR 1932 P O 207: 36 O W N 1017: 36 LW 
246: 56 OLJ 237: (1932) Á LJ 913; 7 Luck. 442; 
34 Bom, L R 1600 (PO). 
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the Judicial Committee observed as fol- 
lows : -o 

“There can be no doubt that, as pointed out by 
_Lord Blanesburgh, a proviso of this nature is 
inserted in the mortgage deed ‘exclusively for the 
benefit of the mortgagees' and that it purports to 
give them an option either to enforce their security 
at once or if the security is ample to stand by their 
investment for the full term of the mortgage. If on 
the default of the mortgagor—in other words, by 
the breach of his contract—the mortgage money 
becomesimmediately ‘due’, itis clear that the inten- 
tion of the parties is defeated, and that what was 
agreed to bythem as an option inthe mortgagees is 
in effect, converted into an option in the mortgagor. 
For if the latter, after the deed has been duly execut- 


ed and registered, finds that he can makea better” 


bargain elsewhere, hehas only to break his contract 
by refusing to pay the interest, and eo instanti’, as 
Lord Blanesburgh says, heis entitled to redeom. If 
the principal money is ‘due’ and the stipulated term 
has gone out of the contract, itfollowa in their Lord- 
ships’ opinion that the mortgagor can claim to repay 
it, as was recognised by Wazir Hisan, J. in his judg- 
ment in the Chief Court, Their Lordships think 
that this is an impossible’ result. They are not 
prepared to hold that the mortgagor could in this 
way take advantage of his own default: they do 
mot think that upon such default he would have the 
right toredeem, and in their opinion the mortgage 
` money does not ‘become due’ within the meaning of 
Art. 132 ofthe Limitation Act until both the mort- 
gagor's right to redeem and the mortgagees’ right to 
enforce his security have accrued. This would, of 
course, also be the position if the mortgagee exercised 
the option reserved to him.” 4 


The. material provisions of the deed upon 
which the decision of their Lordships was 
founded were similar to the provisions of 
the deed in the present case. It can hardly 
be questioned that the provisions contain- 
edincls. 8and 16 were inserted in the deed 
exclusively for the benefit of the mortgagees, 
If the defendant’s argument is to be 
accepted, the mortgagees are not entitled 
to any benefit from them. My reading of 
the observations of their Lordships quoted 
above is thatin such cases, mere default 
of the mortgagor is not enough to make 
the mortgage money become immediately 
due. If such were the case it would con- 
vert ‘what was allowed as an option to the 
mortgagee into a compulsion. What is 
necessary is that the mortgagee must take 
some appropriate step to exercise the 
option reserved to-him. As soon as he does 
so, the mortgage money becomes due 
giving rise both to the mortgagor's right to 
yedeem and the mortgagee’s right to 
enforce his security. The remarks of Lord 
Balanesburgh in Pancham v. Ansar 
Hussain (2), which were considered to be 
of great weight in Lasa Din v. Gulab 
Kunwar (1), seem to me to make the posi- 

(2) 99 Ind. Cas. 650; 53T A 187; AIR 1926 P O 


85; 24 A L J 736: (1926) M W N3200: 241, WHL 
48'A 457,310 WN UPO i 4 
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tion quite clear. His Lordship remarked 
as follows :— 

“Whatever else in relation tosuch provisos as the 
present may be open todebate, one thing is clear— 
namely, that such a default on the part of the mort- 
gagors as was here relied on by the High Court gave 
tothe mortgagees aright by appropriate action (the 
italics are mine) to make the mortgage moneys 
immediately due........ g 


In the present case when the defendant 
made default in the payment in full of 
two instalments of interest, the plaintiffs 
took appropriate action to exercise the 
option which they had by sending a notice 
demanding payment of the mortgage 
money. ‘They followed it up with the 
institution of the present suit. The result, 
to my mind, is that the mortgage money 
became due as soon as the option was 
exercised. ‘ 

The present case is almost on all fours 
with the decision of their Lordships of the 
Judicial Committee on an appeal from the 
Court of the Recorder of Rangoon in Yeo 
Htean Sew v. Abu Zaffar Koreshi (3). In 
this case the mortgage deed contained cove- 
nants for payment at the expiration of a ' 
year from its date with interest to be paid 
month by month, in the month following 
that for which it should be due and to run 
on from the date of the mortgage at the 
same rate until the money borrowed and 
the interest thereon should be paid. It was 
also covenanted that if before the end of the 
year the mortgagor should make default in 
payment of the interest during one month 
after it had become due, in that case the 
principal and interest should thereupon be- 
come claimable. With the latter require- 
ment the mortgagor failed to comply, not 
paying the interest within the stated time. 
It was held that the suit wasnot premature 
and the plaintiff was givén a decree for the 
principal and the whole of the interest due. 

The learned Counsel for the defendant 
also made reference to the decision of their 
Lordships of the Judicial Committee in 
Mohammad Sher Khan v. Raja Seth Swami 
Dayal (4). This case does not seem to me 
to be at all in point. It is an authority for 
the proposition that as s. 60 of the Transfer 
of Property Act is unqualified in its terms 
and contains no saving provision as other 
sections do in favour of contracts to the 
contrary, the right to redeem given to the 
mortgagor by this section cannot be fetter- 


ed by any stipulations to the contrary. No 

(3) 27 0928. : 

(4) 66 Ind Cas 853; 49 1A 60; 30 M 1 T 220; 9 
OL J 8l; 42 ML J 584; 250 O 8; 20 A LI 476; 
350 L J 468 24 Bom. L R 695; 44 A 185: (1922, 
MW N 378; A [R1922 P 0-17; 4UPLE (P 0) 
50; 280-W N 79(P O} 
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such question arises in this case. For the 
above reasons I am of opinion that the 
suit is not premature and decide issue No. 1 
in the negative. 

Issue No. 4:—The defendant does not dis- 
pute the mortgage. The claim must there- 
fore be decreed in full. 

The result therefore is that I decree the 
plaintiffs’ claim for Rs. 8,17,79£-9-11 with 
costs of the suit and future interest at the 
_ contractual rate on the aggregate amount 

from the date of suit till the lst of August, 
‘1933, Interest subsequent to lst August, 
1933, till realization willbe at 6 percent. per 
annum. A preliminary decree for sale will 
be prepared in terms of O. XXXIV, r. 4, 
Civil Frocedure Code. As no adjudication 
has been made about the plaintiffs’ right 
for a personal decree in case proceeds of 
gale are found insuffic’ent, cl. 3 of the pre- 
scribed form will be deleted. 

N-A. j Cl-im decreed. 


—_——— 


RANGOON HIGH COURT. 
Criminal] Appeal No. 2 of 1933. 
January 27, 1933. 

Ma Bu AND Brown, JJ. 
NGA KAN HTU—APPELLANT 
versus 

EMPEROR— Opposite PARTY. 
Criminal trial--Evidence—Deceased denouncing 
accused just before death—Absence of corroborative 
“evidence or motive—Benefit of doubt. 
- The decased’ did not give out his assailants’ 
name on being asked soon after the infliction of 
wounds, but just before his death, he denounced 
the accused ashis assailant. There was no evi- 
dence asto what happened nor any good corrobora- 
tory evidence to show that the accused committed 
the offence, nor was there any motive proved which 

might have made the accused do the deed: 
Held, that the accused was entitled to the benefit 
of doubt, his guilt not having been proved beyond 


reasonable doubt 
Criminal Appeal from an order of the 


Sessions Judge, Pyapon, dated the 12th 
December, 1932. 


_ Brown, J.—The appellant, Nga Kan 

Htu, has been sentenced to death for the 
murder of one U Lu Hla of Myingagon 
village on 6th February, 1931. Ma E Tin 
(P. W. No. 1) was U Lu Hla’s daughter-in- 
law. She says that on the evening of the 
day in question at about 6=30o0r 7 she was 
standing on the panatchut in front of the 
house whilst U Lu Hla was looking after 
her child and seated near the door in front. 
Two men came on to the verandah each 
armed with a dah. The man in front was 
the appellant Kan Htu and the man behind 
was one Po Thet. One ofthese men cut ab 
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her and she ran away. Shesays that Kan 
Htuthen cut U Lu Hla. She gave the- 
alarm and the first personsto arrive on the 
scene were Ma Khant (P. W. No. 9) and Ma 


‘Saw Tin(P. W. No. 10). Ma Khant says 


that she heard Ma E Tinshout out that her 
uncle had been cut and on arrival at the 
house she found Lu Hlaseated with a dah 


cut wound on the leftsideof his head. She 
“asked him who his assailant was and he 


replied “it won't do to tell you.” Ma Saw 
Tin gives similar evidence. After this a 
number of other villagers arrived including 
Ma Ba Thaw, Mg.Pan Hnyin, Mg.Gale and 
U Kyaw Zan. 

Ba Thaw (P. W. No. 2) says that when 


-he ‘arrived on the scene U Lu Hla said that 


he knew the assailant and asked him to 
send for the Thugyi as soon as possible. U 
Kyaw Zan (P. W. No. 5) says that when he 
asked the deceased who his assailant was U 
Lu Hla replied that he would let him know 
only on the arrival of the headman. Head- 
man U Po Htone was sentfor. According 
to-Ma Khant it was only about an hour 


_later that he arrived on the scene.. U Po 


tone, the headman (P. W. No. 6) says that 
when he arrived he asked Ko Kyaw Zan 
to questionthe deceased. Ko Kyaw Zan 
asked U Lu Hlaif he knew his assailant 
and Lu Hla replied “Po Thet, Kan Htu and 
an unknown man.” Kyaw Zan then said 
“who cut you? and Lu Hla replied “Kan 
Htu cut me” Kyaw Yan corrobo- 
rates this although he gives a some- 
what different accountas to the details of 
the questions and answers. About half an 
hour after this Lu Hla was put into a 
sampan to be taken to the hospital but 
goon after they left the village Lu Hla 
expired. His dead body was taken to the 
Pyapon hospital and post mortem examina- 
tion disclosed the fact that he had received 
an incised wound 74” long 3” broad and 33” 
deep beginning at the level of the left 

The 
assailant must be presumed to have had 
the intention necessary for murder. 

The question for decision is whether the 
evidence justifies the finding that the 
appellant was the assailant. (His Lordship 
proceeded to discuss the evidence and then 
continued:) I do not consider in these 
circumstances that the evidence, as to Lu 
Hla's denunciation proves the case beyond 
reasonabledoubt against the appellants. 
According to Police station officer Saw 
Tha Han (P. W. No. 12) he made a search 
for Kan Htu after the murder but could not 
find him and hë sent up the case against 
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him to have the evidence recorded under 
8. 512,-Criminal Procedure .Code. As to 
what : happened to- Kan Htu after this 
there isno evidence. We have been told 
that Kan Htu finally gave himselfup. On 
this point the record is silent. Further 
Kan Htu was not asked either in the Gom- 
mittal Court or in the Sessions Court if he 
could explain why he could not be found 
after the murder. Ifit wereclearly proved 
that .Kan Htu had absconded after the 
murder and Kan Htu had.been unable to 
give any reasonable ‘explanation therefor, 
that might have afforded good corrobora- 
tion of his denunciation by the deceased 
but that is not the case here. It is shown 
that he was not to be found after the murder 
but there is no evidence as to what 
happened nor has he been asked to give any 
explanation on the point. There is no 
other evidence of any kind against Kan Htu 
andin the circumstances I am constrain- 
ed to the view that his guilt has not been 
proved beyond reasonable doubt. I would 
therefore set aside his conviction and direct 
that he be acquitted and released so far as 
this case is concerned. 

Mya Bu, J.—I agree x 

N-A Conviction set side. 
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_ OUDH CHIEF COURT. 
First Civil Appeal No. 98 of 1931. 
November 7, 1932. 

Wazir Hasan, C.J. AND BISHESHWAR 
Nata, J. 
Musammat RAJ PAT1—Puarntier — 
APPELLANT 
versus 
Musammat PARBATI AND OTHERS — 
DEFENDANTS RESPONDENTS. 

Family settlement—Essentials of—Adjustment to 
maintain amity and peace in family. 

Where certain differences among the members of 
a family were adjusted by meansofa compromise 
and the result of the arrangement was that certain 
widows ofthe family were given possession of a 
portion of the property in lieu of maintenance and 
the arrangement appeared to all intents and pur- 
poses to Rave been bona fide: i 

Held, that a fanily seitlement was constituted, 
having been entered into to maintain amity 
land peace in the family ard the fact that instead 
of a cash provision being made for the maintenance 
of these widows, it was agreed that they should 
be given possession of a portion of the property 
for life ccuid not detract from its being a family 
settlement. [p. 2&6, col. 2:p. 287, 1] 

The essence ofa family arrangement is in an 
adjustment of conflicting claim bona fide made and 
recognised on both sides with the laudable object 
of putting anend toa controversy Mahabir v. 
Dwarka (1) and Sital Singkhv. Gijindar Bahadur 
Singh (2), referred to, Phuljhari v. Har Prasad (3), 
distinguished. [p. 286, col. 2.] 3 
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Appeal against an order of the Subordinate 
Judge,Gonda, dated the 23rd May, 1931, 


Messrs. L. S. Misra and Kashi Prasad 
Srivastava, for the Appellant, 

Babu Ram Prasad Varma, R. B., Messrs. 
Bindeshwari Prasad and Suraj Narain, for 
the Respondents, 


Judgment.—This is an appeal by the 

plaintif against the decree dated the 23rd 
of May, 1931, of the learned Subordinate 
Judge of Gonda, dismissing the plaintiff's 
suit. . 
- The admitted facts of the cass are that 
one Kedar Nath who owned considerable 
property died on the 17th of August, 1915, 
leaving a minor son Badri Nath, two 
widows Gulab Dei (mother of Badri Nath) 
and Hubraj Kuar and astep-mother Musam- 
mat Parbati. The property left by Kedar 
Nath was ancestral. After the death of 
Kedar Nath mutation of names in respect 
of his zamindari property was effected, a 
half-share in the name of Badri Nath and 
the remaining half-share equally in the 
names of Hubraj Kuer and Musammat 
Parbati. Badri Nath died issueless on the 
30th of June, 1925, leaving his minor widow 
Musammat Rajpati as his heir. 

Musammat Rajpati, plaintiff in this suit, 
claims a decree for possession of the half 
share of the zamindari property which was 


‘mutated in thenamesof Musammat Parbati 


defendant No. 1 and Musammat Hubraj 
Kuar defendant No. 2. Musammat Gulab 
Dei has also been impleaded as defendant 
No. 3. The case set up by the plaintiff 
is that in the mutation case following on 
the death of Kedar Nath, Badri Nath was 
represented by his mother Musammat Gulab 
Dei whois a pardanashin and illiterate lady. 
She had appointed one Din Muhammad 
as her general agent. Defendants 
Nos. 1 and 2 with the collusion of Din 
Muhammad got mutation in respect of half 
the property made in their favour though 
in, law they were not entitled to any share 
as Badri Nath was entitled to the whole 
property by right of survivorship. It was 
further averred that even if the mutation 
in question had been effected within the 
knowledge and with the consent of Gulab 
Dei, it was not binding on Badri Nath 
as it was manifestly to the prejudice of his 
interests. 

The suit was contested by defendants 
Nos. 1 and 2. They pleaded that Kedar 
Nath shortly before his death had made 
an oral will that half of his landed” prop- 
erty should be mutated in the name of 
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the contesting defendants as maintenance 
for their lifetime and the remaining half 
in the name of his son Badri Nath. They 
further alleged that after the death of 
Kedar-Nath a dispute arcs3 which was 


settled through the intervention of certain | 


well wishers of the family in accordance 
with the will and the expressed wishes of 
Kedar Nath and the application fer muta- 
tion of names was made in accordance 
with this family settlement. During the 


pendency of the mutation prozeedings, at - 


the instigation of some persons, Gulab Dei 
wanted to resile from the family settle- 
ment previously arrived at but she was 
subsequently persuaded te abide by it 
and mutation was effected in accordance 
with the compromise so arrived at. It 
was also pleaded that apart from this the 
defendants heing entitled to maintenance 
had aright to retain possession in lieu 
thereof to the shares mutated in their 
names. Lastly it was pleaded that the 
suit was barred by limitation because Badri 
Nath died as a major. 

The learned Subordinate Judge found 
that Kedar Nath before his death expressed 
the wish that out of his landed property a 
four annas share should be mutated in 
the name of his step-mother, Musammat 
Parbati, a four annas share in the name 
of his junior wife Musammat Hubraj Kuar, 
and the remaining eight annas share in 
the name of his son Badri but this expres- 
sion of his wishes did not constitute a 
will. He also found that mutation in 
favour of defendants Nos. 1 and 2 was 
made in accordance with the terms of the 
compromise which amounted to a family 
settlement and is as such binding on the 
plaintiff. On the question of limitation 
he held that Badri Nath died as a 
minor and, his widow the plaintiff being 
also a minor the suit was within time. 
As a result of his finding about the muta- 
tion in the defendants’ favour being based 
ona family setilement, he dismissed the 
plaintiffs’ suit. — 

The learned Counsel for the plaintiff- 
appellant has in the first place challenged 
the correctness of the lower Court’s finding 
that Kedar Nath before his death had 
desired that his zamindari property should 
be mutated in the manner in which mutation 
was subsequently made. Stress has been 
laid upon the fact that no mention of 
this was made in the mutation proceed- 
ings. When we take into account the fact 


that the mutation was made on the basis 


of a, mutual settlement, there was hardly 
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any occasion for mention of the alleged 
wishes of the deceased in those pro- 
ceedings, If Kedar Nath expressed 
any such wish, it was to be e.pected 
that it should have influenced the conduct 
of the ladies who survived him. The oral 
evidence shows that they were so influenced 
and the settlement arrived at wastoa great 
extent based thereon, The learned Sub- 
ordinate Judge has based his finding on 
the statements of Madho D. W. No. 1, 
Swami DayalD.W.No.4 and Musammat 
Hubraj Kuar. Defendant’s Witness No. 1 
Madho isthe nephew of the mother of 
Kedar Nath and D. W. No. 4 Swami Dayal 


isthe husband of Gulab Dei's sister, 
There is nothing inherently improb- 
able in these persons being 


present when Kedar Nath expressed his 
wishes as regards the manner in which 
mutation was to be made after his death. 
Emphasis was laid on the fact that the 
evidence shows that Kedar Nath was not 
seriously ill but the fact remains that the 
illness resulted in his death. It is by no 
means improbable that Kedar Nath might 
have had some apprehensions in his mind 
about the illness proving fatal and might 
have thought fit to express his wishes about 
the disposition ofhis property. As pointed 
out by the learned Subordinate Judge 
itis very natural that he should have 
wished that mutation of part of the prop- 
erty „should be made in favour of 
Musammat Hubraj Kuar and Musammat 
Parbati. It has been found and the finding 
has not been disputed before us that his 
son. Badri Nath was an infant, about 
three years old at the time of Kedar Nath’s 
death. Kedar Nath had two wives of 
whom the younger, Hubraj Kuar was 
childless. Itwasonly natural for him to 
apprehend that after his death there might 
be differences between the two widows which 
made it necessary that proper and satis- 
factory provision should bemade for the 
maintenance and support of Hubraj Kuar. 
All the adult members of his f. mily at the 
time of his death being the three females. 
It was reasonable that he should also 
desire to make suitable provision for his 
step-mother. Theeigbt annas zamindari 
property together withthe other property 
left by him was quite ample for all the 
needs of Gulab Dei and of her infant son 
As mutation in the name of Hubraj Kuar 
and Musammat Parbati was only to be 
made for their life without any power of 
transfer the son would get the. entire pro- 
perty ultimately and his interests were not; 
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therefore, materially prejudiced. The 
learned Subordinate Judge who had the 
„advantage of seeing the witnesses, Madho 
and Swami Dayalin the box has believed 
their evidence. Under the circumstances 
their evidence being supported by the pro- 
babilities of the case, wecan see no suffi- 


cient reasons todisagree with the finding - 


of the learned Subordinate Judge. 

The next attack of the appellant was 
directed . against the factum and validity 
of the family settlement. Exhibits A-1, 
A-2, A-6, A-7 and A-9 are copies of the 
‘five applications for mutation of names 
which were made shortly after the death of 
Kedar Nath. These applications were 
made on behalf of Gulab Dei as mother and 
guardian of Badri Nath, minor, Parbati 
and Hubraj Kuar and bear the thumb 
impressions of all the three ladies. About 
‘the same time admittedly all the threé 
ladies also executed a joint power-of- 
attorney in favour of Din Muhammad. 
The learned Counsel for the appellant has 
been unable to offer any explanation of the 
conduct of these three ladies in making 
joint applications and executing a joint 
power-of-attorney if there was no mutual 
settlement and the intention of Musammat 
Gulab Dei was that mutation should be 
effected inthe name of Badri Nath alone. 

Exhibit A-3 isthecopy of an extract 
of the order-sheet inthe mutation case: 
16 shows that on the 19th of October, 1915, 
_ Din Muhammad stated that time was re- 
quired for settlement. of the case and that 
he would givehis statement on the 22nd 
of October, afterinquiring from his princi- 
pals. Onthe 28th of October, 1915, Din 
Muhammad made the following statement 
(Ex. A-4); MB 
` “All the three, ladies have come tomutual settle- 
ment to the. effect that mutation be effected per 
. following. : z i Pi 

“Badri Nath minor under the guardianship of his 
mother Musammat Gulab Dei, eight annas, Musammat 
Hubraji and Musammat Parbati in moiety shares 
eight annas- .....Musammat Hubraji and Musammat 
Parbati shallhold possession over the said share 
till their lifetime. They should maintain them- 
selves out ofthe profits of the share but they shall 
not have any power whatever to transfer or lease 
out the same or have it partitioned and as long as 
- both thesaid ladies lead a chaste life they shall 
hold possession over four annas eachin every village 
and if on account of any reason they become immoral 
and it be proved then the lady found to be leading 
an immoral life shall be deprived .of her share.” 


Mutation was made accordingly. ‘The 


evidence furnished by these documents 
fully fits in with the oral evid- 
ence of Madho D: W. No, 1, Swami 


Dayal D. W. No, 4 and Musammat Hubraji 
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defendant No. 2, who deposed that the 
three ladies after -the funeral ceremonies 


_ were over, agreed to have mutation accord- 


ing tothe verbal directions of the deceased 
Kedar Nath and made application for 
mutation accordingly. Subsequently Mata- - 


` din brother of Gulab Dei instigated her to 


get mutation in the name of Badri Nath 
alone. Madho and Swami Dayal then ad- 
vised the ladies not tc quarrel and to accept 
the shares given to them by Kedar Nath 
otherwise the property would be wasted in 
litigation, The ladies accepted their advice 
and Din Mahoméd made his statement 
accordingly. It has been pointed out by 
the appellant that Swami Dayal in thé 
written statement which he filed as guardian 
of Badri Nathin a suit brought “against 
him by Hubraj Kuar had denied the family 
Swami Dayal when he was 
questioned about it, frankly stated that as 
Hubraj Kuar` Had burned” dishonest and 
brought a false claim he made:that false 
allegation forthe benefit of his minor ward. 
Weare not prepared to reject his testimony 
which is supported by the documentary 
evidence on this ground. Their evidence 
has been believed by the learned Subordi- 
nate Judge, We also believe their evidence 
and hold that the lower Court's finding about 
the factum of the settlement is correct. 

We are also unable to hold that Musam- 
mat Gulab Dei acted imprudently in agree- 
ing to the mutation in respect of half the 
zemindari property in favour of defendants 
Nos. 1 and2. Exhibit listhe copy of the 
certificate of guardianship obtained by the 


. plaintiff's mother in respect of the person 


‘and property of Rajpati, plaintiff. The list 
of properties of Kedar Nath attached to the 
certificate shows that the entire properties 
were valued at Rs. 1,37,675, The value of a 
half share in the five villages which was 
mutated -in the name of defendants Nos. 1 
and 2 according to the valuation given in 
this list amounts to Rs. 46,000. All the re- 
maining properties were admittedly left to 
and possessed by Badri Nath. Defendants 
Nos, Land 2 have not been given any in these 
remaining properties except that they have 
been residing in the family house in Sarhara. 
It is not denied that defendants Nos. 1 and 
2-had a right to maintenance in the property 


left by Kedar Nath. The only surviving 


members of the family as pointed out’ before 
were his two widows, his step-mother and his 
infant son Badri Nath. Thus taking into 
consideration all the circumstances af the 
case, the reasonable wants of the minor son, 
the position and status of Kedar Nath and 
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above all his own wishes in the matter, we 
are not prepared tosay thatthe arrange- 
ment that defendants Nos. 1 and 2 should 
‘have mutation of halfof the zemindari prop- 
erty in lieu of maintenance for their life 
was unreasonable. In the ordinary course 
of events it was to be’ expectedthat Badri 
Nath would survive defendants Nos. 1 and 2 
and that the property would revert to him 
after a few years onthe death of these 
widows. We must therefore reject the con- 
tention that the settlement was the minor's 
interest. 

Lastly it was argued that Gulab Dei be 
ing a pardanashin lady, the transaction had 
not been satisfactorily brought home to her 
and that in any case the arrangement in 
question was not a legal family settlement. 
The learned Subordinate Judge held that 
Gulab Dei was not a pardanashin lady in 
the strict sense of the word. We are unable 
to agrée with this opinion. He has based 
his opinion on the fact that the endorsement on 
Ex. A-24 shows that she appeared in an ekka 
before the Sub-Registrar. He must have 
overlooked the fact mentioned in the same 
endorsement that the ekka was covered with 
a parda. Her identification was also made 
inside the parda. The statement of Swami 
Dayal D. W. No. 4and Gopi Nath D. W. 
No. 6 also shows that she is a pardanashin 
lady. ` We find accordingly. But we are not 
prepared to hold that the transaction was 
not fully understood by her. The evidence 
of D. W. No. 1 Madho and D. W. No. 4 
Swami Dayal shows that the applications for 
mutation were read over to the ladies in- 
cluding Gulab Dei and that they. were made 
to understand the matter. Swami Dayal's 
statement is as follows:— 

“Then we made the three ladies understand the 
matter. We said that property had been given to the 
defendants Nos 1 and 2 for their maintenance and that 

` they should not get it divided or make a transfer of 
the same. That it was given to them for their good 


conduct. They agreed to take shares under these 
conditions.” 


We have already given our reasons for be- 
leving the statements of Swami Dayal and 
Madho who are clcsely related to the parties. 
There was nothing complicated about the 
transaction. The evidence also shows that at 
one stage at the instigation of her brother, 
Gulab Dei wanted to resile from the arr ange- 
ment and get mutation inthename of Badri 
Nath alone. Itisimpossible to think that 
she was ignorant of the fact that on the 
death of Kedar Nath her son was legally 
‘entitled to the entire estate and the widows 
had only a claim for maintenance. We are 


RAJ PATI v. BARBATT. 


ra 


14410 


therefore satisfied that` Gulab Dei fully 
understood the transaction. 

As regards the legality of the transaction, 
it is hardly necessary to say much. In 
Mahabir v. Dwarka (1), it was held that the 
essence of afamily arrangement lay in an 
adjustment of conflicting claim bona fide 
made and recognised on both sides with the 
laudable object of putting an end toa 
controversy. It was not permissible to raise 
and to obtaina trial oftheissue as to title 
in a subsequent litigation and. obtain a 
finding thereon and then to determine in 
favour of the validity of the arrangement if 
it fallsin line with the finding. 

Again in Sital Singh v. Gijndar Bahadur 
Singh (2), it- was observed that it was a 
wrong principle oflawto test the validity of 
an agreement by having recourse to the 
expedient of finding out whether the claims; 
of the parties to that agreement were good. 
The true test is whether the parties had laid 
any claim against each other and . whether 
those claims had been settled by virtue of an 
agreement termed the “family settlement.” 
If a settlement was arrived at the strength 
or validity of the claims of the parties had 
nothing to do with the validity of the family 
settlement. The fact that the claims of the 
parties had been adjusted and that the 
disputes between them had been settled 
would amount to asufficient consideration 
for the upholding of the family settlement. 

In the present case Kedar Nath had 
expressed certain wishes and the defendants 
Nos, 1 and 2 took their stand on them and : 
treated them as binding. They also had 
admittedly a claim for maintenance against 
the estate. Gulab Dei set up the claim of 
her own son to succeed to the whole estate 
under the law. ‘Ihese differences were 
adjusted by means ofa compromise. The 
result of the arrangement ‘was that the 
defendants Nos. 1 and 2 were given posses- 
sion of a portion of the property in lieu of 
maintenance. We have no reason todoubt 
the bona fides of this arrangement. Thus 
we are of opinion that such an adjustment 
of the dispute with a view to maintain 
amity and peace inthe family, satisfies all 
the requirements of a family settlement. 

On behalf of the appellant strong reliance 
was placed upon the decision in Phuljhari v. 
Har Prasad (8). In this case it was held 
that the test of a family: arrangement was. 

(1) 103 Ind. Oas. 757; 4 O W N 663; 2 Luck, 662; 

A IR 1927 Oudh 572, 

(2) 116 Ind. Oas. 59; 5 OWN 1022; 12 RD 638; 
4 ee 57; AIR 1929 Oudh 373. 

(3) 93 Ind. Cas. 378: 3 OWN i181, AIR 1926 
Oudh 338; 13 OL J 548, 
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that it constituted the recognition of a pre-. 
existing title and not that the parties. 


derived any title from each other. It was 
alsoheld that where a party had no pre- 
existing title and was not, entitled to any. 
share in the property and there was nothing 


to show that any dispute existed between the, 
parties and that a settlement of that dispute _ 


was made inihe mutation proceedings, a 
mere statement in the mutation proceedings 
by one party agreeing to a share being 
given to the other party did not establisha 
family settlement so as to debar the former 
from suing for recovery of possession of the 
property. Weare of opinion that this case 
is distinguishable. We have already shown 
that a dispute existed between the parties 
and that mutation was made in accordance 
with the settlement arrived at. The defend- 
ants had also a right to maintenance against 
the estate and it was in recognition of that 
right that they were allowed to have posses- 
sion of a portion of the property. in lieu of it. 
The fact that instead of a cash provision 
being made for the maintenance of these 
widows, it was agreed that they should be 
given possession of a portion of the property 
for life cannot, in our opinion, detract from 
its being a family settlement. No authority 
has been cited to us that provision for 
maintenance could not be made in this 
manner. Weare therefore in agreement 
with the lower Court that the mutation in 
favour of defendants Nos. land 2 wasin 
accordance with the family settlement and 
as suchis binding on the plaintiff, 

The result therefore is that the appeal fails 
and is dismissed with costs i; 

N.A. ` ' Appeal dismissed. 





_ LAHORE HIGH COURT. 
First Civil Appeal No. 2860 of 1927. 
November 14, 1932. 
ADDISON AND AGHA HAIDAR, JJ. 
Musammat UMRAN AND ANOTHER— 
APPELLANTS 
versus 
KHUSHI AND ANOTHES—RESPONDENTS, 
Custom (Punjab)—Ancestral land—Village recorded 
in names of four brothers jointly in equal shares— 
Presumption asto ancestral nature of property. 
Where it appeared that a village which had been 
abandonei was re-founded in 1803 A D and both 
in the years 1857 and 1868, thefour sons of A were 
recorded as holding the village jointly in equal 
shares ; $ 
Held, that it was Aand his sons who acquired the 
laad when the village was re-founded in 180%, and 
that ths property was ancestralin the hands of A’s 
grand-sons, : 


First Civil Appeal from the decree of the 
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Senior Sub-Judge, Gujrat dated. the 2n 
August, 1927. 
Mr. Mehr Chand, for the Appellants. 
Messrs. Mukand Lal Puri and Bishen 
Narain, for the Respondents. 
Addison, J.—Muhammad Bakhsh died 


‘on 3rd February, 1901, and was succeeded 


by his widow Musammat Umran, defend- 
ant No.1. She had made a gift of the 
land in suit to her daughter Musammat 
Saro, defendant No. 2 by a registered-deed 
dated 24th March, 1927. The plaintiffs, 
who are the near collaterals of Muhammad 
Bakhsh, have sued for a declaration that 
asthe land ıs ancestral it should be held 
that after the death of Musammat Umran 
their reversionary rights would not be 
affected by the gift. The defendants denied 
tbe ancestral nature of the property. They 
further pleaded that the mother gifted the’ 
property to her daughter according to an 
oral will of ber husband Muhammad. 
Bakhsh and that the daughter had been 
kept asa khanadamad in accordance with 
Muhammad Bakhsh's wishes and directions. 
The court below has held that the pro- 
perty is ancestral, that there was no oral 
will of Muhammad Bakhsh and that there 
was no question of a khanadamad being 
appointed inthe present case. The suit 
was therefore decreed and against this 
decision the defendants have preferred this 
appeal. > 

The only matter argued before us was 
that it had not been proved that the prop- 
erty was ancestral qua the plaintiffs. 
In my judgment thereis ample evidence 


. ofthis. In the pedigree table of 1868 there 


are certain remarks: regarding the founda- 
tion of the village which are very import- 
ant, These remarks show that the village 
was abandoned, but was re-founded in the 
year 18084. D. Bothin 1857 and in 1868, 
the four sons of Neka, namely, fJaida 
Saida, Fazla and Gauhar are recorded as 
holding jointly in equal shares. Muham- 
mad Bakhsh was the son of Jaida, and the 
present plaintiffs are the sons of Saida 
and Gauhar. Seeing that the fathers of 
Muhammad Bakhsh and the plaintiffs were 
alive in 1868, itmust be held that it was 
their father Neka and not they who acquir- 
ed the land when the village was re-found-~ 
ed in 1808. Thereis no escape from this 
conclusion and the result is that it was prop- 
erly held that the landwas ancestral, i. e., 
that Neka occupied it. I would therefore, 
dismiss the appeal with costs, 
Agha Haidar, J.—I agree. | . 
A, > a Appeal. dismissed, 
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OUDH CHIEF COURT. 
Execution Decree Appeal No. 22 of 1932. 
: -March 7, 1933. 
Nanavorry, J. 
MANNILAL— J UDGMENT-DEBTOR 
— APPELLANT 
7 Versus ` 
RAM KISHORE AND OTHERS—DECREF- 
- HOLDERS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXT, 
r. 17—Filing of application for execution în time 
~-Court illegally returning it for correction—Re- 
presentation after some months—Application so 
represented, if. a fresh one. 

Where an application for execution of a decree is 
presented to the court ‘in time but is illegally re- 
turned to the decree-holder for correction and it is 
represented- into court some months after it was 
returned, the application so represented is not to 
be deemed to be a fresh one, but the original itself 
and O.XXI, 1.17 Civil Procedure Code, does not 
apply. 

Execution Decree Appeal from an order of 
the Sub-Judge, Malihabad, dated the 31st 


J anualy, 1932, 


. Mr. Gaya Prasad, for the Appellant. 
| Mr. Kashi Prasad, for the Respondents. 
Judgment. -This is an execution of 
decree appeal against an appellate order of 
the learned Subordinate Judge of 
Malihabad, setting aside the order of the 
Munsif of Haveli, Lucknow, dismissing the 
application for execution of decree filed by 
the decree-holders, Ram Kishore and others. 
The facts out of which this appeal arises are 
briefly as follows: There was a decree passed 
against the appellant judgment-debtor, 
Manni Lal, on 29th March 1926, in favour of 
Girdhari Gopal and Ram Gopal, the original 
decree-holders. 
names of his sons had to be substituted. 
Radha Shiam, a son of Ram Gopal, also died 
during the pendency ofthis appeal and his 
sons’ names have heen substituted in his 
place. Girdhar Gopal is no longer ‘con- 
cerned with the decree sought to bee executed 
because in a partition suit this particular 
decree was allotted to the share of Ram 
Gopal and hissons. The first application 
for substitutionof names in place of Ram 
Gopal was made on 24th March, 1927, and 
the order thereon was passed on 93rd J uly 
1927. The present application for execution 
was filed on 28rd July, 1930, and it is there- 
fore within three years of ‘the final order 
‘dated 23rd J uly 1927, in virtue of.the 
amended provisions of Art. 182, Limitation 
Act, as amended by Act IX of 1927. This 
application for execution was returned for 
corxection to the decree-holders on 24th July 
1930. This was obviously an illegal order 
“passed by the Munsif, but it was complied 
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with by the decree-holders, and the applica- 
tion was again filed’ in court on 19th 
January 1931. On behalf of the judgment- 
debtor, Manni Lal, it was contended that 
this application of 23rd July, 1930, which 
was represented on 19th January, 1931, was 
time barred. This contention of the judg- 
ment-debtor found favour with the learned 
Munsif who accordingly dismissed the 


`- application for ‘execution of the decree. 


In appeal the learned Subordinale Judge of 

Malihabad, District Lucknow, held that the 

application was within time and directed 

that the execution proceedings should be 
carried on in accordance with law. - 

Against the order of the learned Subordi- 
nate Judge of Malihabad this second appeal 
has been filed by the judgmaent-debtor, 
Manni Lal. It isconceded before. me that 
the application dated 23rd July 1930 for 
execution was within time from the final order 
of the 23rd July, 1927, but the learned 
Counsel for the judgment-debtor has 
strenuously argued ihat this application 
when it was re-presented after correction to 
the court on 19th January, 1931, was clearly 
barred by time, and in support of this con- 
tention he relies upon the provisions ` of 
©. XXI, 1.17, sub-s. (1) Civl Procedure Code. 
This section ‘lays down thatif the require- 
ments of rr. 11 to 14, O. XXI, Civil Proce- 
dure Code, have not "been complied with, the 
court may ‘allow the defect to be remedied 
then and there or may fix a time within 
which it should be remedied. and, in case 
the decree-holder fails to remedy the defect 
within such time, the court may reject his 

-application for execution of his decree, In 
the present case the learned Munsif acted 
upon the erroneous report of the office, 
because the defects pointed out by the 
execution ahlmad were really no defects at 
“all.” Column 2 ofthe application for execu- 
tion of the decree contained correctly the 
names of the decree-Holders who were then 
entitled to execute this decree. But the 
office, apparently not having made any 
corrections i in its registers in compliance with 
the order of 23rd July, 1927, directing sub- 
slitution ofnames, wrongly reported that the 
entries in column 2 were Incorrect. 

Asregards the entry in column 6 it was 
objected that the words “ijra number” were 
wrong and should be “mutafarik number.” 
The date, however ofthe order was correctly 
entered in the application. In: all other 
respects this application for execution was 
‘absolutely correct. The application should 
therefore have been registered by the Munsif 
on 28rd July, 1930, instead of being returned 
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on 24th July, 1930, to the applicants for 
correction. The provisions, of r. 17, O. XXI, 
Civil Procedure Code, cannot apply to the 
facts of the present case, because the Munsif 
did not- direct that the alleged defects 
should be remedied then and there nor wasa 
time fixed within which they should be 
remedied. The learned Counsel for the 
appellant has not been able to point out to 
me any lawor ruling which renders the 
application for execution of the decree 
which was presented to the court within time 
to be barred by time just because the court 
by an illegal order returned it to the decree- 
holders for correction and the decree-holders’ 
karinda chose to file it some months after “ib 
had been returned to him. No fresh applica- 
tion for execution of the decree was presented 
on 19th January 1931. What was re- 
presented was the application of 23rd July 
1930, staling that the application wes again 
presented afier the corrections desired had 
been made therein. The learned Subordi- 
nate Judge held that the application of 19th 
January, 1931, may be treated as a continua- 
tion of the application of 22rd July 1980, 
but I find that in fact what was really 
presented on 19th January, 1931, wes the very 
same application for execution which had 
been presented on 23rd July, 1931. In my 
opinion there is no force in this appeal. The 
order of the Jearned Subordinate Judge was 
perfectly right and I hold that the execution 
application filed by the decree-holdeis was 
not beyond time. The result is that this 
appeal fails and is dismissed with costs. 
vA. Appeal dismissed. 


LAHORE HIGH COURT. 
Criminal Revision Application No. 1187 
of 1932. 

December 22, 1932. 
COLDSTREAM, J. 

DOGAR SINGH— Compiainas T— 
PETITIONER 

. versus 
BUDH SINGH AND ANOTHER— ACCUSED — 
OPPOSITE PARTIES. 

Criminal Procedure Code Act V of 16981, ss. 258, 
435—Framing of charges— Complainant's prayer for 
withdrawal of complaint—Order discharging accused 
—Petition for revision by complainant—Interference 
by High Court, if proper: | 

In a criminal case instituted by the complainant; 
the trial Magistrate framed separate charges 
against the two accused, one being under s. 323, 
Penal Code, and the other being under s 394, 
Penal Code. At a subsequent hearing the com- 
plainsnt appeared and petitioned that as the accused 
who was charged. under s. 394 was his father-in-law, 
he had come toa compremise and wished to with- 
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draw his complaint. Thereupon the trial Magis- 
trate without any further inquiry paseed an order 
directing that both accused be discharged under 
s. 253. The complainant applied for revision under 
s. 435, Criminal Procedure Code, against the order 
discharging the accused : 

Held, that although technically epeaking the 
Magistrate ought not to have proceeded ashe did, 
as the Orown did not file an appealor revision, it 
might reasonably be presumed that the Crown had 
ratified the withdrawal effected at the c.mplainant's 
instance. g 
- Held, also, that the High Court would not inter- 
fere for the benefit of tbe, complainant with an 
order which was passed upon his own request by 
the trial Court, 

Criminal Revision Application from an 
order of the Sessions Judge, Rawalpindi, 
dated the 31st August, 1932. i 

Report.—Thisis an application for revi- 
sion under s. 435, Criminal Procedure Code, 
by a complainant against an order diş- 
charging two accused, Notice was issued 
from this court to the two accused and to 
“Government and all three parties have been 
represented before me. The facts are as 
follows. In a criminal case instituted by . 
the complainant the trial Magistrate fram- 
ed separate charges against the two accused, 
‘one being under s. 323, Penal Code, and 
‘the other being under s. 394, Penal Code, 
At a subsequent hearing the complainant 
appeared and petitioned that as the accus- 
ed who was charged under s. 394 is his 
father-in-law he had come to a compromite 
and wished to withdraw his complaint. 
Thereupon the trial Magistrate ‘without 
any further inquiry passed an order direct- 
Tiig at both accused be discharged under 
8. 203. 

Two legal defects are obvious: 
(1) Once an accused person has 
been charged he cannot be discharged un- 
ders 253. (2) A case under s. 394 is not 
ecmpoundable and no compromise may be 
recognized by the court. Though the legal 
defects are obvious, the remedy is one in- 
volving complicated points of law. A 
nominal order of discharge after a charge 


-has been framed has been held to operate 


as an order of acquittal: vide, Taba v. Hira 
Singh (1), T. Sriramulu v. K. Veerasa- 
lingam (2) and Emperor v. Nathu (3). If, 
therefore, there’ is an order amounting to 
an acquittal, I, as Sessions Judge, have 
no power under s. 436. But in all cases 
‘I have power to refer to the High Court 
under s. 488. In my own view the order 
of discharge, whether deemed to be one of 

(1) 29 P R1883 Or. 

(2) 25 Ind. Cas. 1001; AIR 1915 Mad. 23; 38 M 
585; (1914) MW N 646;16 MLT 303;27 ML J 
589; 15 Cr. L J673. . 

(3) 175 P L R 1993 
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‘pequittal or dot, was passed in contraven- 
{ioa of the law which lays down that an 
offence under s. 394 is not compoundable, 
and it is, therefore, a nullity, and hence the 
case really stands as though the accused 
_ had béen charged and no further proceed- 
ings bad been taken. However; the trial 
Magistrate cannot himself proceed with 
this case from that stage; for to do so would 
involve a review of his own order, which 
is impossible in criminal procedure. Nor 
can I direct him to do so under any provi- 
sion of the Criminal Law. I, therefore, 
refer this case to the High Court under 
‘the provisions of s. 438. Iam aware that the 
High Court has no power to reverse an order 
of acquittal under s. 439 and ‘that in the 
case of a valid but erroneous order of ac- 
quittal, the only course is for the Govern- 
ment to present an appeal. But as I have 
already stated I regard the order of dis- 
charge amounting to acquittal as-though it 
. had never been passed. One more point 
‘ also arises which is as to the effect of the 
order in’ respect of the accused who is only 
charged under s. 323 which is a compound- 
able offence. In my view as the order co- 
vered the cases’ of both the accused, the 
whole of it is nullity though“ this is a ques- 
tion for argument, 

Sardar Harnam Singh, for the Petitioner. 

Mr. Ram Lal Anand I, for the Opposite 
Parties. 

Judgment.—The {application forwarded 
by the learned Sessions Judge is virtually an 
appeal agaifist an acquittal preferred by 
Dogar Singh, the petitioner, and nòt sup- 
ported by the Crown. The petitioner, who 
was the complainant in the case concerned 
applied to the trial Court asking for the 
proceedings to be dropped as he had com- 
promised the case with both the accused, 
one of whom was his father-in-law. The 
court acted on this application. The 
learned Sessions Judge was no doubt tech- 


nically correct in pointing out that the. 


Magistrate ought not thereupon to have 
proceeded as he did. There is, however, 
alsono doubt that the Crown could have 
withdrawn the proceeding. As the Crown 
has not filed,an appeal and has not ap- 
peared to support the petitioner, it may 
reasonably be presumed that it has ratified 
the withdrawal effected at the complain- 
ant's instance. In: any case, I am not 
prepared to interfere now in revision for the 
benefit of the petitioner with an order 
which was passed upon the petitioner’ 8 own. 
request by the-trial Court. 
Neda Application Cee 
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LAHORE HIGH COURT. 
Criminal Revision tun No, 1317 of 


February 27, 1933. 
Aqua HAIDAR, J. 
DAULAT RAM—Convicr— 
- PETITIONER 
versus 


EMPEROR—OppositE Party. 

-Criminal Procedure Codé(Act V of 1898), s. 108— 
Search witnesses—Duty of Police—Wetnesses not 
respectable inhabitants—Validily of proceedings. 

Though under s.10’, Criminal Procedure Code, 
it is the duty’ of the prosecution to ‘see that the 
“search witnesses are respectable inhabitants of the 
locality it cannot be laid down as an inflexible 
Tule that, in cases where the search witnesses do 
“not satisfy the provisions of s. 103 of the Criminal 
Procedure Code, the whole proceedings should be 
quashed Tach case must be decided uponits own 
-facts and circumstances and, if there isthe slight- 
est apprehension that the accused might have been 
the victim of a piece of chicanery or sharp Practico 
“on the part cf any member of the raiding party, a 
Court of Justite: must give him the full benefit of it 
-and set aside his conviction. Jt must, however, appear 
from the record that injustice has, very likely, been 


“done to the accused by the non-zompliance of the 


“provisions of s. 103 of the Oriminal Procedure Code. 


Petition for revision from an order of the 
Additional Sessions Judge, Lyallpur, dated 
the 30th September, 1932, modifying that of 
the Magistrate, First Class, Sheikhupura, 
dated the 29th August, 1932. 

Dr. Nand Lal, for the Petitioner. 

Mr. ' Hem Raj Mahajan, for the Govern- 
‘ment Advocate, for the Crown. 

. Judgment—The two petitioners, Daulat 
Ramand Jagat Singh, were found guilty 
by a Magistrate of the First Class.. at 
Sheikhupura of an offence under s. 61 (1)- 
(a) of the Excise Act, 1914, and sentenced 
to undergo rigorous imprisonment for 
one year and to pay a fine of Rs. 200 each 
and, in default of fine, to undergo rigorous 
imprisonment for a further period of six 
months each. 

On appeal, the Additional Sessions Judge, 
Lyalipur, dismissed the ‘appéal of Jagat 
Singh m toto, but inthe case of Daulat 
Ram, he reduced the sentence to.one of 
six months’ rigorous imprisonment and a 
fine of Rs. 160, andin default of payment 
of fine, he ordered rigorous imprisonment 
for a further period ot three months. 

Against the order of the Additional Sessions 
Judge, Lyallpur, JagatSingh and Daulat 
Ram have filed in this court separate peti- 
tions for revisions (Criminal Revision Nos. 
1317 and 1491 of 1932) and this judgment will 
dispose of them together. 

On the 2nd July, 1932, Mehta Bhim Sen, 
Sub-Inspector of Police, P. W. No. 1, waa 


` 
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investigating a case of theft in thevillage 
Dehr, At about I1l4, m. hé received in- 
formation that the two petitioners were 
distilling illicit liquor ina haveli at Chak 
No. 24. He took with him Hakim Ali, 
P. W. No. 2, Sardar Khan, P. W. No. 3 
and some other persons and raided the 
haveli whichis situated at a distance of 
300-400 karams from the abadi of Chak 
‘No. 24. The distance between the village 
Dehr and Chak No. 24 is one and a half 
miles only. On reaching the spot they 
found the two petitioners actually working 
the still. Daulat Ram, on seeing the raiding 
party, raninto a kotha and broke. three 
bottles containing some liquid s ibstance. 
The still was broken up and its component 
parts were taken possession of by the 
Sub-Inspector. It is unfortunate that the 
fluid, which came out of thé bottles when 
they were broken, was not preserved and 


examined with a view to ascertain what-it - 


really was. But there cannot be any manner 
of doubt that: the. still, which was dis- 
mantled by the raiding party, was being 
used for the purpose of distilling illicit 
liquor. A number of articles, including a 
large quantity of lahan were recovered 
from the premises and in view of the 
nature of these articles, it is clear that the 
_ two petitioners were: engaged in the illicit 
distillation of liquor. : corer 
„The defence put- forward by the peti- 
tioners was worthless and, in fact, no 
argument was addressed to this court by 
their Counsel on -the basis of this 
evidence. ` 


The point, which was ‘seriously argued- 


on behalf of the petitioners, was that the - 


requirements of s. 103 of’ the Criminal 


Procedure Code were not strictly complied . 
with by the Police inasmuch as the wit- 
Jagat Singh's . 
haveli were not’ respectable inhabitants ‘of - 
of cases were ; 


nessess to the search of 


the | locality. A number 
~ indiscriminately cited by Counsel for the 


petitioners and a good’ deal*of court’s time : 
in reading them. It is not. 
to ‘refer to them because I find - 
that they have no application whatsoever : 


was ‘wasted 
necessary 


to the facts and circumstances established 


inthe present case, Undoubtedly it was = 
the duty of the prosecution to` see that the . 
witnesses were respectable inhabitants of . 


the locality but no case hasbeen shown to 


| me which lays down as an inflexible’ rule . 
that, in cases where the search witnesses . 
do not satisfy the provisions ofs. 103 ef the . 
Criminal Procedure: Code, the whole proceed- . 
1 ings should þe quashed. “I can imagine `` 


DAULAT RAM V. EMPEROR: 
very well acasein which it is suspected 


. persons, who accompanied 


‘of any avail to 
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that some small articles, say a packet of 
cocaine, has been placed by a member of 
the search-party in the house of the 
accused. In such a case the accused can 
reasonably plead in’ defence that, as the 
the Police or 
Excise ‘authorities, were not respectable 
members of the locality but standing hench- 
men of. the Police they might have 
smuggled some small quantity of an 
excisable article into the house. But, 


‘where the case for the prosecution ‘is that 


the accused were actually distilling illicit 
liquer, requiring heavy and cumbrous parts 
for working the stil which cannot possibly 


` þe stealthily planted on the premises of 


the accused, such, defence would not be 
the accused. - Hach case 
must be decided upon its own facts and. 


. circumstances and, if there is the slightest 


‘apprehension that the accused might have 
heen the victim of a piece of chicanery or 
sharp practice on the part of any 


. member of the raiding party, a Court’ of, 
- Justice must give him the full benefit of 


it andset aside his conviction. It must 
appear from the record that injustice has 


„very likely been done to the accused by 


the non-compliance of the provisions of 
s. 103 ofthe Criminal Procedure Code. ‘In 
the present case I do not think that in 
broad day-light it would be possible for the 
Sub-Inspector of Police or any member of 


-the raiding patty to surreptitiously place 


the still in their 


the component pieces of i 
of Jagat 


proper position in the haveli. 
Singh. a Wi 

On the record asit stands, I am satisfied 
that the two petilioners were engaged in 
manufacturing illict liquor when Jagat 
Singh's havelt was raided and that ‘they 
have been rightly convicted and sentenced. 
In my opinion the sentence of fine in these 
hard days would operate harshly upon the 
families of the petitioners. I, therefore, 
while maintaining the sentence of. impri- 
sonment in the-case of both the petitioners 
set aside. the sentence of fine. In case the 
fine has been recovered it shall be refunded 


_ to the, petitioners. 


With this modification I dismiss. both 
the petitions for revision. PR ee = 
i . Petition partly, allowed, 


5 oft a 
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_ _ LAHORE HIGH COURT. 
Criminal Appeal No. 1403 of 1932, 
February 16, 1933. 
COLDSTREAM AND Jat LAL, JJ. 
BHAGWANA— CONVICT— APPELLANT 
VETSUS 
EMPEROR — Opposite PARTY. 

Penal Code (Act XLV of 1860, s  8.0—Person 
‘thrusting knife into the abdomen of another— Party 
‘fight—Fight not started by accused— Sentence. 

A person whothrusts a knife into the abdomen 
of another must be presumed tohave intended to 
inflict an injury which he knows to be likely to 
cause the death of that person. 

Where a person does so in a party fight in which 
several men take part and which is not proved to 
have been started by him, ibe lesser punishment of 


transportation for life is sufficient to mect the ends 
of justice. 


Mr. Shamair Chand, for the Appellant. 

Mr. Des Raj Sawhney, for the Crown. ` 

Coldstream, J.— On 13th May, 1932, 
‘there was an affray in the village of Mehram 
Nagar near Delhi inthe course of which 
‘four men Sis Ram, Chhote, Khushali and 
-Ghisa were stabbed. Sis Ram, Khushali 
and Ghisa died of their injuries. Four 
men were committed for trial at the 
Sessions, Ehagwana (Bhagwan Sahai) being 
‘charged under s. 302, Penal Code, with 
the murders of Sis Ram and Khushali, 
and Bhagwana’s brother-Ratian Singh with 
the abeiment of themurders. Amin Chand 
and Nathwa were commitied on the charge 
of murdering and abetting the murdering 
and abetting'the murder of Ghisa. The 
complainants and the accused belonged to 
two rival village factions headed by Kure 
‘lambardar and Dalip. On the morning of 
the 13th May, a case between Kure and 
Dalip was heard by the Naib Tahsildar 
of Delhi. Sis Ram had gone to this Court 
to giveevidence for Kure and Bhagwana 
had been called as a witness for Dalip, 
Sis Ram and Bhagwana quarrelled in ihe 
court compound and Bhagwana struck Sis 
Ram with-a shoe and Sis Ram struck 
Bhagwana with his umbrella. | 

“The prosecution case is that soon after 


sunset ‘when Sis Ram was sitting in 
front of his house in Mehram Nagar 
smoking Bhagwana arrived thee from 


Delhi with his'bicycle. The quarrel was 
revived andthe two men cameto grips. 
Bhagwana then stabbed Sis Ram in the 
abdomen with ajack knife. Chhote ran 
out of his house to his brother's rescue and 
was stabbed on the arm and back while 
Rattan Singh held him by the waist. Then 
Khushali, a barber, arrived on the scene, 
He was stabbed inthe abdomen. 
while Amin Chand had come tothe place 
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“with seme force on 


Mean- > 
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and stabbed Ghisä, oné of Kure’s adher- 
ents while Ghisa was held by Nathwa. 
Ultimately Bhagwana was disarmed and 
ranaway. Agreeing with the four asses- 
sors the Sessions Judge disbelieved the 
evidence incriminating the accused óther 
than Bhagwana and acquitted Amin Chand 
Rattan Singh and Nathwa. He accepted 
the verdict of two assessors who found 
Bhagwana guilty and sentenced him to 
death. 
Bhagwana has 


appealed through Mr. 


- Shamair Chand who has taken us through 
-the record and argued the appeal. 


His 
contention is that the evidence is untrust- 
worthy and having been disbelieved against 
the other accused should not have been 
accepted against his client, and that if 
Bhagwana stabbed Sis Ram and Khushali 
the record indicates that he did so in the 
exercise ofthe right of private defence. 
The defence evidence put forward by Bhag- 
wana isinsupport of the story that he 
was set upon by Kure, Chhote and Sis 
Ram and that Kure struck him witha knife 
and snatched Rs. 500 from his pocket. He 
wasthen belaboured with lathis and be- 
came unconscious. I may mention that 
Rattan Singh made a report the same 
evening atthe Delhi New Cantonment 
Thana, saying that at 6p. m. he has seen 
Kure, Sis Ram, Chhote, Ghisa and others 
attacking his brother Bhagwana in the 
village. He himself had been attacked but 
hadescaped and he feared thathis brother 
might be killed. It is notdisputed that the 
knife produced by the complainants was. 
the weapon with which Sis Ram and 
Khushali were killed. 

I agree with the learned Sessions Judge 
that the defence evidence is not convinc- 
ing: It has been rightly rejected. The ` 
evidence proves . beyond any doubt that it - 
was Bhagwana who stabbed Sis Ram 
and Khushali. A person who thrusts a 
knife into the abdomen of another must 
be presumedto have intended to inflict an 
injury which he knows to be «likely to 
cause the death of that person. The only 
question is whether Lherecord justifies the 
plea that Bhagwana acted in self defence 
or whether the circumstances apparent 
bring his offence within any of the excep- 
tions tos. 300, Penal Code. The medical 
evidence proves that Bhagwana was struck 
the side of his head, 
But as pointed cut by the Sessions Judge 
this injury was inflicted according to 
Bhagwana’'s own statement, after the knife 
had-been: used. I haveno doubt that Bhag- 
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wana's injury was received after Sis Ram 
and Khushalihad been stabbed. 

While Bhagwana's story of a concerted 
attack and robbery must be rejected and 
itcannot be held satisfactorily proved 
that any of the exceptions tos; 300, Penal 
Oode, areapplicable the evidence goes 
to show that Bhagwana did not as stated 
by Sis Ram, suddenly stab Sis Ram with- 
out any preliminary quarrel but rather 


that he injured Sis Ram and Khushali in. 


the course ofa hand-to-hand fight. Musam- 
mat Ram Devi P. W. No. 3 Sis Ram's and 
Chhote’s mother, declares that she saw 
thefight begin and her story is that when 
Bhagwana arrived onthe spot with his 
bicycle Sis Ram caught hold of him 
and the two began to fight and Bhagwana 
stabbed Sis Ram. Then Chhote caught 
Bhagwana and was stabbed. After this a, 
number of personsseem to have joined in.. 
Bhagwana wasno doubt ina great rage 
by this time and when Khushali approach- 
ed him he too was stabbed. 

Khushali’s statement was that he heard 
a tumult and on going tothe place found. 
a fight going on between Bhagwana, Chhote 
and Sis Ram. He saw Bhagwana stab both 
opponents. Then he himself was stabbed. 
On consideration of the whole evidence 


I believe that Bhagwana stabbed the de-. 


ceased inaparty fight in which several 
men took part and whichis not proved to 
have beenstarted by him. Upholding the 
conviction, I would accept the appeal so far 
as to commute the sentence to one of trans- 
portation for life. 

Jai Lal, J.—I agree. 

NA. Sentence commuted. 





ALLAHABAD HIGH COURT. 
First Civil Appeal No. £72 of 1929. 
March 6, 1933. 

~ BULATMAN, ©. J., anD Tuow, J. 
Sri SHAMBHU PRASAD AND ANOTHER— 
DEFENDANTS —APPELLANTS 


VETSUS 
MAHADEO PRASAD AND OTHERS— 
PLAINTIFFS—RESPONDENTS, 

Transfer of Property Act (IV of 1882), s 41— 
Transfer by person in possession as ostensible owner 
with consent of Hindu widow—Validity of transfer 
as against reversioners 

A transferee from a person who had been putin 
possession of property by aHindu widow without 
any legal necessity, and who remained in possession 
as an ostensible owner thereof is not entitled io 
claim the benefit of s 41, Transfer of Property Act, 
as against the reversioners. 5 


SHAMBHU PRASAD. V. MAHADEO PRASAD. 
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Section 41 refers to personal estoppels arising out 
of the conduct of the plaintiffs or persons through 
whom they are claiming, and the mere fact that the 
Hindu widow's estate is vested in the limited owner 
for the time being cannot create an estoppel against 
the reversioners by virtue of the consent obtained 
from the limited owner. 

First Civil Appeal from the decision of the 
Additional Subordinate Judge, Fatehpur, 
dated the 22nd April, 1929. 

Mr. S N. Seth, forthe Appellants. 

Dr. K. N. Katju, Messrs. Shiva Prasad 
Sinha and Sri Narain Sahai, for the 
Respondents. 

Judgment.—This is a defendants’ appeal 
arising out of a suit for recovery of posses- 
sion of certain immovable properties. 

It appears that there were two brothers, 
Ram Rattan and Gajadhar Prasad of whom, 
the former died about the beginning of 
1909. He left a daughter Musammat 
Saraswati whose sons the present plaintiffs, 
are. There was some dispute in the, 
mutation proceedings in which Musammat 
Saraswati made a statement that Gajadhar 
Prasad was the heir of the deceased. 
Gajadhart Prasad’s name was accordingly- 
entered in the revenue papers and he got 
possession. Gajadhar later on transferred, 
part of the properties on the 10th of 
September, 1914, to the defendants-appel- 
lants. In 1922 Musammat Saraswati died. 
After her death the present suit was institut- 
ed by her sons on the 10th of May, 1928, 
against the transferees. i 

The plaintiffs’ case was that the transfer- 
of possession by Musammat Saraswati to. 
Gajadhar Prasad was without any legal 
necessity and that the transfer by Gajadhar 
Prasad to the defendants was not binding 
on them. 

The claim was coatested by the defendants 
on the following grounds :—. 

(1) Gajadhar Prasad was joint with Ram 
Rattan and, therefore, Musammat Saraswati 
never inherited any property from her 
father at all. 

(2) That Ram Rattan left a son Ram 
Shankar and the surviving son inherited 
the estate and that as a result Musammat 
Saraswati never got the estate. 

(3) That the defendants were protected 
under s. 41 of the Transfer of Property 
Act and that the claim was barred by 
time. The court below has found against 
the defendants on all these points. 


So far as the question of -jointness’ or 
separation is concerned ‘there is plenty of 
evidence on the record which shows that 
there had been a partition in the family 
and that Ram Rattan and Gajadhar Prasad 
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were separate.. No doubt -there was an 
initial presumption in favour of the defend- 
‘ants that the two brothers were joint but 
that presumption has been sufficiently 
rebutted by the evidence which was adduced 
by the plaintiffs in this case. We think 
it unnecessary to refer to all the evidence 
in detail because we ,are satisfied that 
the finding of the court below is. perfectly 
correct. 

’ Similarly, the finding of-the court below 
that it is not proved that Ram Rattan 
left any sons surviving him is sound. The 
evidence produced by, the defendants to 
prove that there: was a son Ram Shanker 
who was alive after Ram Rattan died is 
flimsy and meagre and there is no docu- 
mentary evidence in support of it. The 
learned Subordinate Judge has rejected 
that evidence and wé “agree with his 
view. 

We are also of opinion thal s. 41 of the 
Transfer of Property .Act can. have no 
application- to the facts of this case, The 
present plaintifis are not. deriving their 
title from: Musammat Saraswati nor are 
‘they claiming through her.. They claimed 
title through their gr and-father Ram Rattan, 
` Jt is, therefore, ‘quite obvious that even if 
-Gajadhar ‘Prasad was in possession of the 
-estate ‘as an ostensible owner. with the 
-consent of Musammat Saraswati, her consent 
“would not bind the.. present plaintiffs. 

Their cause of action arose on the death 
of Musammat Saraswati, and they are. in 
no way bound by the- action of the limited 
owner. Indeed, ‘they are challenging it. 
‘When a Hindu lady cannot without legal 
- necessity transfer a part of the estate in 
~ ‘her possession so as to bind the rever- 
“sloners, much less can she by orally transfer- 
‘ying possession and putting such person 
‘in possession destroy the rights of the 
= reversioners in case. such person transfers 
“the property. No authority Has been cited 
“in ‘support: of the contention that- s. 41 
of ‘the Transfer. of Property Act would 
protect’ the defendants -as against the 
reversioners, and we -are clearly of opinion 
that no .such estoppel can arise. Section 
41 refers to personal estoppels arising out 
of the conduct of the plaintiffs’ or persons 
“through whom they are claiming and the 
mere fact that the Hindu widow's estate is 
vested inthe limited, owner for the, time 
‘being cannot create an. estoppel against 
the reversioners by virtue of the consent 
-obtained from ths limited owner. 
. _. :Wearealso of opinion that the plea as 

“to limitation musb fail, As pointed out 
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above the present suit was instituted within 
12 years of the death of Musammat Saras- 
wati. The plaintiffs’ cause of action arose 
on her death and not earlier. During the 
lifetime of the limitedowner the posses- 
sion of Gajadhar Prasad or his transferees 
could not be adverse to the . reversioners 
so as to destroy their contingent rights. 
This point has been recently settled -by a 
Full Bench of this Court which . we are 
bound to follow: Bankey Lal V, Raghunath 


His learned Advocate for the appellants 
next wanted to argue that the proceedings 
in the mutation court -after the death _ of 
Ram Rattan were based on a family settle- 
ment entered into by Musammat Saras- 
wati with the claimant Gajadhar Prasad 
and that such settlement is binding on the 
reversioners. Nosuch plea was taken in 
the court below and no issue was framed 
onthis point. Further there. is no. such 
specific- grounds . taken in the memo. of 
appeal. The question of family’ settlement 
isnot a pure question’ of law but a mixed 
question of fact and law. We have according- 
ly not allowed the learned Advocate to 
raise this point in the course of his argu- 
ments, 

The result is. that this appeal is dismissed 


Appeal dismissed. 
ay 112 Ind. Cas, £01; 51 A 188; A IR 1928 All 
561; 26 A 2 J109 (FB). ° ma : 


LAHORE HIGH COURT. 
Criminal Appeal No, 141 of 1931. 
February 24, 1931.. 

' COLDSTREAM AND JOuNsTON:, JI. 2 
HARI KISHAN—Conviot— APPBLLANÉ. 

al VETSUS 
EMPEROR—OPPOSITE Party. ` 

Penal Code (Act XLV of 1660), 8. 302—Murder 
—dAccused encouraged by ‘mischievous literature to 
commit crime—Motive not personal enmity—Punish- 
ment -Mere youth, if an extenuating circum 
stance, 

Where a murder iscommitted by an educated 
young man of mature years, the fact that he has been 
impelled to commit the crime fostered, by the read- 
ing of mischievous literature intended to arouse 
sympathy with revolutionary crime,is no ground 
for the exercise of leniency in his favour. Nor does 
the fact that his motive was not personal enmity 
but merely a desire to injure the head of the 
Government justify a refusal to enforce the ordinary 
punishment provided by law when a criminal has 
been convicted. Youth alone does not constitute an 
extenuating circumstance suchas would justify the 
lesser penalty prescribed by the.- law. Hatnaman 
v. open or (1), referred to. [p. 296, col. 1.1 $ 
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Criminal Appeal against an order of the 
Sessions Judge, Lahore, dated the 26th 
January, 1931. 

Mr. Bhagat Ram Puri, for 
lant, 

Mr. Ram Lal, forthe Crown. 

Judgment. -On 23rd December, 1930, 
when His Excellency the Governor of 
the Punjab was leaving the Lahore 
University Hall at the close of Convocation 
proceedings shortly after one o'clock, six 
shots were fired from a revolver by Hari 
Kishan, the appellant, who was ata dis- 
tance of five or six yards from him inthe 
Hall. One of these shots struck His Ex- 
cellency’s left arm passing through the 
fleshy part behind the humerus end and 
another grazed the left side of his back. A 
third struck Sub-Inspector, Chanan Singh, 
who was on duty at the entrance through 
which His Excellency was about to pass, on 
the right side of ‘his neck. Two other 
shots hit Inspector, B. S. Wadhawan on the 

“right fore-arm and on the right loin. 
Doctor McDermott, a lady doctor, was also 
wounded in the abdomen by a bullet from 
the revolver, Sub-Inspector, Chanan Singh 
died of wound about five o’clock the same 
evening. Hari Kishan- was committed for 
trial charged with the murder of Sub- 
Inspector Chanan Singh, and the attempt- 
ed murder of His Excellency the Governor 
and Inspector B. S. Wadhawan. He was 
tried by the Sessions Judge of Lahore, with 
the assistance of a Jury of nine. The Jury 
returned a verdict of guilty on all three 
charges, and the learned Sessions Judge in 
agreement with the verdict sentenced the 
appellant to death under s. 302, Penal 
Code, for the murder of Sub-Inspector 
Chanan Singh, and to transportation for 
life on the charges of attempt under s. 
307, Penal Code. Hari Kishan has appeal- 
ed through Mr. B. R. Puri and Mr. Amin 
Chand Mehta and we have heard Mr, Puri 
on his behalf. f 

Mr. Puri opened his case by saying that 

in view*of the statements made by his 
client at the trial and in his confession 
recorded by a Magistrate on lsttJanuary, 
1931, he did not propose to take us through 
the evidence or tochallenge the correctness 
of the findingsof the Jury and the Sessions 
Judge but would restrict himself to some 
of the grounds mentioned: in the memo- 
randum of appeal. We have however read 
the record and find that it clearly estab- 
lishes the guilt of the appellant in respect 
_ of, the offence with which he was charged. 
The only grounds argued before us by 


the Appel- 
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Mr. Puri are: (1). that the appellant was 
tried (a) by an improperly ¢énstituted 
Tribunal, and (b); in an unfavourable 
atmosphere ; and (2) that the capital senten- 
ce should not have been passed under s. 
302, Penal Code, in view of the unanimous 
recommendation for mercy made by the 
jurors to the Sessions Judge. Ths excep- 
tion taken by Mr. Purt to the constitution 
of the Court is based on the refusal of 
the Sessions Judge 10 accept the objection 
made at the opening of the trial to the 
empanelling of three of the jurors: Mr. 
Mahbub Shah, who is employed in the 
office of the Director of Land Records, Mr. 
Hassan Ali Shah serving in the Accountant 
General's office, and Mr. Mohan Singh, who 
isa lecturer in the Government College, 
Lahore. These gentlemen were objected to 
because they were in Government service. 
Mr. Puri seeks support for his argument 
in. the fact that an objection to another 
juror summoned was accepted, the ob- 
jection being that he was employed in the 
CiyilSecretariat. The learned Judge ap- 
pears to usto have exercised great caution 
in accepting that objection. As regards 
Messrs. Mahbub Shah, Hassan Ali Shah 
and Mohan Singh, all we think necessary 
to savis that no presumed partiality was 
‘made out to the satisfaction of the Court 
(as is required by s. 278, Criminal Procedure 
Code), in respect of these three jurors, and we 
are satisfied that the Judge's decision was 
legal and proper. We are justified in 
this conclusion by the fact that the jurérs 
‘objected to were parties to the recommen- 
dation made for mercy. 2 

Mr. Puri contends that the trial took 
place in ‘an unfavourable atmosphere be- 
cause numerous resolutions had been 
passed by public bodies throughout the 
_province condemning the attempt. on His 
Excellency’s life and there was a general 
desire to have the culprit punished. We 
see no force in this contention. There is 
no reason for supposing that the general 
public in other parts of India regarded 
the crime with ‘feelings other than of 
hofror, nor any reason to believe that desire 
for the punishment of the criminal was 
keener in the Punjab than elsewhere, nor 
“for believing that any such feelings and 


-desire could, in any manner whatever, have 


influenced the procedure or the result of the 
trial, wherever it was held. The evidence 
would have been the same as that which 
-was produced in, Lahore and, as already 
made clear, Mr. Puri ; admits that he is 
unable to attack the decisions of the Jury 
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and the Judge. upon the merits of the 
record. Lastly we may note that this ob- 
jection was raised before the Court on the 
14th January when‘appellant’s Counsel men- 
tioned the possibility of an application 
being made for a transfer of the case to 
some place outside the jurisdiction of 
this High Court. On the same day 
‘however Counsel withdrew his objection 
to the trial being held in Lahore and 
stated that an application for transfer would 
not be made. After this the hearing was 
‘adjourned from the 15thto the 21st Janu- 
ary, during which time no attempt to 
have the case transferred wasmade. There 
‘remains to be considered only the plea 
that the offence was not one for which the 
extreme penalty shouldhave been inflicted. 

The ‘recommendation for mercy was 
‘made only on account of the appellant’s 
youth. It is conceded by Mr. Purithat 
youth alone does not constitute an ex- 
tenuating circumstance such as would justify 
the lesser penalty prescribed by the law 
[I may refer in this connection to the re- 
marks of Shadi Lal, C. J., in the case of 
Harnami, a boy of 17,Harnaman v. Emperor 
(1), ]but his contention is that here we have not 
only youth but another matter which, he 
argues, should be taken into consideration. 
The matter to which he refers is thatthe 
motive which led to the crime was not 
personal enmity but merely a desire to 
injure the head of the Punjab Government, 
a,desire engendered in the appellant’s mind 


by grief at his brother’s imprisonment in - 


Peshawar for making a speech (here Mr. 
Puri relies on the appellant's confession 
of {lst January), fand fostered by the 
reading of mischievous literature intended 
to arouse sympathy with revolutionary crime. 
We see no ground for leniency either in 
the fact that the appellant's object in cóm- 
ing to Lahore was to kill nota private 
enemy but an innocent servant of the State 
who had done him no harm, (he admitted 
at his trial that he came from the North- 
West Frontier Province with the purpose 
of shooting the Governor and did so of 
his own accord), or in the alleged fact 
that he was influenced by mischievous 
literature. It may be true that, as Mr. 
Puri has remarked in the course of his argu- 
ment that so long as such literature is 
disseminated in the country, it is not to be 
wondered at that crimes like those of which 
his client has been convicted are commit- 
ted; but we cannot for amoment accept the 


(3)*110 Ind Cas. 23t; A IR 1928 Lah, 855; 29 Cr 
LJ 682; 10 A I Cr. R 501. 


DURMMOMD V. EMPEROR. 


144 I Č 


proposition that such a state of affairs jus- 
tifies a refusal to enforce the ordinary 
punishment provided by law when a 
criminal has been convicted. The appellant 
is not an ignorant boy but an educated 
man who attained majority under the law 
four years ago. 

The ordinary punishment for murder is 
death and finding no sufficient ground for 
imposing the lesser penalty, we dismiss 
this appeal and confirm the sentence of 
death. 


Nerds Appeal dismissed, 
LAHORE HIGH GOURT. 
Criminal Appeal No. 480 of 1931. 
July 1, 1931. 


Harrison AND DALIP SINGE, JJ. 
WILLIAM MICHAEL DRUMMOND -—- 
CONVICT— APPELLANT 
VETSUS 


EMPEROR —Oprrosıts PARTY, 


` Criminal Procedure Code (Act V of 1898), s. 164 
-—Confeesión—Omission to record in 


certificate that 
accused kad been told he need not make confession 
—Magistrate’s testimony that he informed accused 
of it—Confession, if can be acted upon. 


Where a confession wasmade immediately after 


‘the murder ina separate room in the Police Station 


where no Police Officer was present and the Magis- 
trate omitted to state in his certificate that the accused 
had been told that he need not make a confsssion 
but the Magistrate deposed that he did inform the 
accused of the fact : 

Held, that the confession was voluntarily made, - 
was trueand reliable and could be acted upon. [p. 
297, col. 2) 


Criminal Appeal from an order of the 
Sessions Judge, Rawalpindi, dated the 15th 
April, 1931. 

Dr. Nand Lal, for the Appellants. 

Mr. D. C. Ralli, for the Government Advo- 
cate, for the Crown. ` 

Harrison, J.—William Michael Drum- 
mond has been convicted by the Sessions 
Judgeof Rawalpindi of murdering his wife 
Alice Maud Drummond by cutting her 
throat with a razor on the night of the 24th 
Decémber, 1930, and has been sentenced to 
death. The story found to be established is 
that this man, an Anglo Indian aged ?8, 
came to Rawalpindi in the summer of 1930 
with his wife and two small children. He 
was out of employment and failed to get 
any, but Mrs. Drummond was engaged as a 
nurse by Captain Hudson, I. A.S. C., on 
20th November, 1930. The children were 
taken in by tbe Rev. Mother Superior at 
the Convent at Rawalpindi. After the wife 
had secured employment, the husband in the 
middle of December obtained service as a 
canvasser from Mr. Carter, Dry Cleaner, 
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Relations were strained both between the 
husband and the wife and between the 
husband and his brothers. Forsome rea- 
son which is not quite clear Williem Drum- 
mond objected to his wife remaining in 
service and accused her of neglecting her 
children. He also appears to uave been 
upset on discovering that she was pregnant. 
These disputes led to a complaint under 
s. 107 being presented by Mrs. Drummond as 
shown in Ex, P. E., on 4th December 1930, 
but this was dropped on a written agreement 
being made between the husband and the 
wife. On ‘one occasion Mrs. Drummond dis- 
appeared and her employer Captain Hudson 
wentinhismo:orcar and sent his driver 
Ram Chand, P. W. No. 7, to the house 
where Drummond lived. Ram Chand found 
Mrs. Drummond tied to a charpoy and with 
the assistance of Father O’Donoghue she 
was released from her husband and taken 
back to her employer's house. On the 24th 
December, Captain Hudson gave permission 
to Mrs, Drummond to attend’ a midnight 
mass and confession before it, He sent her 
off with his driver Ram Chand on foot at 
about 9-39 P. m. After going 300 yards 
the driver left her and she got into a 
tonga. 

At 9-45 Drummond appeared at the Police 
Station in bloudstained clothes. At about 
thesame time Major Simpson and his wife 
were driving downthe Edwards Road, when 
they saw the corpse of a woman. This 
Major Simpson repoited to Inspector Terry 
in whose hovsa was his brother Sergeant 
Terry who had arrived that day. They 
went tothe spot taking Inspector Disney 
with them and there they found the mur- 
dered woman with her throat cut. There 
was a good deal of blood there and a mili- 
tary gieatcoat was lying about a yard from 
the body. In the greatcoat was a receipt 
whichis proved to have been given to the 
accused that day; being receipt for the 
price of a waistcoat which he had brought 
from Kirpa Ram, shop-keeper, Sergant 
Terry was left with the corpse and Inspector 
Tery went to fetch Mr. MacDonald, First 
Class Magistrate, who was brought from 
his house between 9-30 and 10, x. and after 
seeing the corpse went to the Police Station 
where he found ithe acétised, The same 


night this man William Drummond made ` 


a lengthy confession which was recorded by 
Mr. MacDonald. Inthis he described the 
many disputes that he had between his 
wife and himself. He said that he had 
seen a soldier following her on one occasion, 
that onthe night in question he was walk- 
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ing down the road, and suddenly had ihe 
presentment that his wife was coming, 
went home and fetched a razor from his 
toilet bag. On coming back he was over- 
taken by the tonga in which his wife was. 
He jumped into the tonga and cut her 
throat with the razor. This is all borne. 
out by the tonga driver who however was 
unable toidentify the accused. The case 
against Drummond rests on his retracted 
confessionand the corroboration supplied 
by Captain Hudson as to the strained 
relations between husband and wife, the 
evidence ofhis having arrived at the Police 


-Station at 9-45 in bloodstained clothes, the 


discovery of the greatcoat with the receipt 
inside it, the evidence of the tonga driver 
as to what exactly happened and the general 


“corroboration supplied by documents such 


as the complaint putin by Mr. Drummond 
and the compromise arrived at. 

Counsel for the accused has challenged 
the value of the confession and contends that 
it was recorded at an improper time and 
place and that all necessary precautions 
were not observed. At that time Mr. 
MacDonald had no copy of the Criminal 
Procedure Code with him and he omitted 
from his certificate that the accused had 
been told that he need not make a confes- 
sion. This however has been put right 
by the evidence of Mr. MacDonald himself. 
He isquite clear that he did inform the 
accused. of thisfact. lam satisfied that 
the Magistrate did take every possible 
precaution end did observe all the forma- 
lities and I have no shadow of doubt 
that the confession was voluntarily made 
and is true and reliable. It was recorded 
ina separate room inthe Police Station 
and no Police Officer was present, 
Under the circumstances it could not well 
be recorded anywhere else unless the 
Magistrate had postponed action. I can 
see no reason why he should have done so. 
From what the accused has stated and 
from the general history of the case it is, 
I think, obvious that there must have been 
some immediate cause, of which we are 
ignorant which led the accused to behave 
ashedid. lt is useless to theorize as to 
what this may have been. Counsel has 
further urged that it is not proved that at 
the time the greatcoat was first examined the 
receipt was in the pocket. It appears to 
me that this is established fcr the list 
prepared bears the names of Inspector 
Disney and had clearly been signed þe- 
fore Mr. MacDonald arrived and “look- 
ed at the greatcoat a second time. The 
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confession being in my opinion, abso- 
lutely reliable and true and corrobo- 
rated as ib isby various incidents and 
the evidence of Captain Hudson, Ram 
Chand, his driver and Taja the tonga 
driver, it is fully proved thatthe ac- 
cused murdered his wife by cutting her 
throat with arazor. This was a deliberate 
acs as is shown by his return to his house 
to fetch the razor, andit is clear that the 
offenceof murder is fully established. It 
is urged by Counsel that the fact that he 
had seen a soldier following his wife, as he 
says in hisconfession, on a previous occasion 
amounted to grave and sudden provocation. 
This obviously is not the case. Finding 
-William Michael Drummond guilty of 
having murdered his wife I also find 
that the sentence passed is the only sen- 
tence possible and I would dismiss the 
appeal and confirm ‘the sentence of 
death. ` 
Dalip Singh, J.-I agree. 
NA. Sentence confirmed. 


ee eee 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 83 of 1930. 
February 10, 1933. 

Moxersr, ACTING C. J. AND Kine, J. 
SIFAT*ALT KHAN AND OTHERS — 
DEFENDANTS APPELLANTS 
VETSUS 
Hafiz Syed ALIMIAN AND oTHERS— 

PLAINTIFFS — RESPONDENTS. 
Muhammadan Law—Mosque—Dispute between rival 
sects as to right of worship—Proper decree io be 
passed, 
In a suit by certain’ Ahmadis for a declaration 
“that they were the Mutawallis and the Imams of a 
certain mosque and that the defendants and all 
other non-Ahmadis had on no account any right 
to offer their prayers in congregation led by some 
other Imam and for an injunction restraining all 
non-Ahmadias from doing any act which might 
- cause interruption in the offering of prayers and 
in the performance of other religious functions 
while the plaintifs and others of their faith were 
“saying namaz in the mosque, it was fourd that the 
plaintiffs’ had no exclusive right and the court granted 
an injunction restraining the defendants and all other 
non-Abhmadis from saying or doing anything which 
may cause interruption in the performance of namaz 
and other religious functions by the plaintiffs ap- 
pellants and other Ahmadis while they were present 
in the mosque for the purpose of the said perform- 
ance: 
Held, that such an injunction could not be grant- 
ed and the proper course was to pass a decree 
- declaring that the plaintiffs were entitled to enter the 
mosque if they pleased and to offer up prayers with 
the regular congregation, behind ihe Imam chosen 
‘by the members of the congregation, but were 
“not entitled to pray in a separate congregation 
-behind an Imam of their own. Hakim Khalil Ahmad 
- v. Malik Israfi (1), followed. ' ee 
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Second Civil Appeal from the decision of 
the District Judge, Shahjahanpur, dated. 
the 22nd June, 1929. 

Messrs. H. M. Zakir Ali and S. Majid Ali, 
for the Appellants. : 

Dr. S. N. Sen and Dr. Muhammed Nasim,, 
for the Respondents. 

Judgment.—This appeal arises out of a 
suit fora declaration that the plaintiffs are. - 
the Mutwallis and Imams of a certain 
mosque situated in Shahjahanpur City, and 
they have for more than 25 yéars been say- 
ing namaz as members of the Ahmdya com- 


munity,and that the defendants and all other 


non-Abmedis have on no account any rigut 
to offer their prayersin congregation led by 
some other Imam. The second relief was that 
a perpetual injunction be issued to the de- 
fendants and all other non-Ahmadis restrain- 
ing them from doing any act which might 
vause interruption in the offering of prayers 
and in the performance of other religious 


‘functions while the plaintiffs and others of 


their faith are 
mcsque. 

It appears that the mosque in suit was 
built long before tha Ahmadya sect was 
founded. The sect was founded by one 
Mirza Ghulam Ahmad of Qadian in the 
Punjab about the year 1888. He proclaimed 
himself a prophet and a sect of his followers. 
was founded. The plaintiffs in the present 
suit used to be orthodox Sunni Muham- 
madans but it appears that about 25 or 30 
years ago they became followers of the 
Ahmadya sect. Their case was that they 
had all along been leading prayers in this 
mosque and that other Muhammadans who 


saying namaz in the 


_did not adopt the tenets of the Ahmadya 


sect had ceased to come and so the mosque. 
had practically been frequented only by 
members of the Ahmadya sect, Recently 
certain of the Sunnis had created disturb- 
ances when the plaintiffs were leading 
prayers according to their ritual, 

The learned Munsif found that the plaint- 
iffs had failed to prove that they were ever 
Mutwallis of the mosque; he further found 
that they failed to prove that plaintiff No. 1 
had ever any legal right to officiate as en 
Imam. It appears that the plaintiff No. 1 had 
officiated as Imam on certain occasions but 
he was not the exclusive Imam and the con- 
gregation used to choose any of tha 
members present to lead the prayers. In any 
case, the plaintiff had not established any ex- 
clusive right to lead the prayers as Imam. 

It was also found that the plaintifis have 
failed to prove any legal right to compel 
the contesting defendants not to offer prayers 
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behind any one who was nol a membér of 
the Ahmadyasect. On those findings the 
trial Court dismissed the plaintiffs’ suit. 

The plaintifis appealed and the learned 
District Judge while upholding the findings 
óf the trial Court has granted ‘the plaintiffs 
an injunction restraining the defendants and 
all other non-Ahmadis from saying or doing 
anything which may cause interruption in 
the performance of namaz and other re- 
ligious functions by the plaintiffs-appellants 
and other Ahmadis while they are present 
in the mosque for the purpose of the said 
performance, | 

The defendants come to this court in 
second appeal and urge that the court below 
was wrong in granting to the plaintiffs the 
injunction specified. 


On the facts found, namely, that the 
plaintiffs have failed to establish any ex- 
culsive right to lead the prayers as Imams, 
and that they are not Mutwallis of the 
mosque in question, and that the mosque in 
question was founded by Sunnis long before 
the foundation of the Ahmadya sect, it is 
clear that the plaintiffs have failed to 
establish the exclusive claims which they 
set up in the 'firsb relief claimed in the 
plaint. The only question is whether the 
plaintiffs are entitled to any relief at all, 
owing to the fact that the opposite party had 
contested their right to offer up prayers in 
the mosque on the ground that they were 
not Muhammadans, and if so, what form of 
declaration cr injunction should be granted 
to them. The learned Advocate for the 
appellants has referred us to the case of 
Hakim Khalil Ahmad v. Malik Israfi (1) in 
which the facts were somewhat similar. It 
was held in that case that the sect known as 
Ahmadis or Qadianis are Muhammadans 
notwithstanding their pronounced dissent 
on several important matters from the 
orthodox Muhammadan faith. The dispute 
to that case also related to the right of 
Ahmadis to worship in a Sunni mosque, It 
was hetd that the Qadianis are entitled to 
enter a mosque if they please and offer up 
prayers with the regular congregation be- 
-hind the recognized Imam but they are not 
entitled to pray in separate congregation 
behind an Imam of their own in a mosque 
which has always been used by orthodox 
Muhammadans. It is objected’that the in- 
junction granted by the court below goes 
much further than the declaration which was 
given in the case ciled. The injunction en- 


_ (1) 37 Ind. Cas. 302; 2P. L.J, 108; 1 P. L. W. 
254; (1917) Pat. 78. ` i 3 
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ables the -plaintiffs who are of the Ahmadya 
sect to offer-up prayers as a separate con- 
gregation behind an Imam of their own. 
This was not allowed in the case cited and 
in our opinion the decision in that case was 
fair and sound. The plaintiffs in the pre- 
sent case set up exclusive rights which they 
have failed to establish. The learned Ad- 
vocate for the appellants does not, for the 
purpose of the appeal contest the point that 
the plaintiffs are Muhammadans and are as 
such entitled to offer up prayers in the 
mosque. He objects to the superior position 
which has been given to the plaintifs under 
the terms of the injunction. He would 
have no objection if a declaration were given 
to the plaintiffs on the lines of the declara- 
tion given in the case cited. 

Tt has been argued for the respondents 
that their right to enter the mosque as 
Muhammadans has been contested and it 
is necessary that they should be given an 
injunction to restrain the defendants from 


any interference in the future. Jn our opinion 


no injunction is mecessary, certainly not 
any injunction in the terms granted by the 
court below. The plaintiffs did not, in so 
many words, claim any declaration of right 


to offer up prayers in the mosque 
simply in the capacity of Muham- 
‘madans. They claimed a declaration of 


exclusive right to lead prayers as Imam 
aud to exercise the authority of Mutwallis. 
In orderto avoid further disputes, however, 
we think that it would be advisible to give 
the plaintifs a declaration on the lines 
granted in the casə cited. That is to say, 
the plaintiffs’ right to offer up. prayers in 
the mosque as Muhammadans should be 
recognized but only subject to certain con- 
ditions. We, therefore, allow the appeal to 
this extent that we set aside the injunction 
granted by the court below but we sub- 
stitute a decree declaring that the plaintiffs 


‘are entitled to enter the mosque if they 


please and to offer up prayers with the re- 
gular congregation, behind the Imam chosen 
by the members of the congregation, but 
they are not entitled to pray in a separate 
congregation behind an Imam of their own, 

As the appellants have substantially suc- 
ceeded we order that the appellants. should 
have their costs throughout. with the excep- 
tion of the expenses incurred in examining 
Muhammad Kifayatulla and Shukrulla’s son 
Habibulla; witnesses. 

The cross-objection is not pressed and is 
concluded by the findings of fact; it is 
therefore dismissed with costs, . 

A. ; Appeal allowed, 
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LAHORE HIGH COURT. 
Criminal Appeal No. 537 of 1931. 
August 13, 1931. 

COLDSTREAYM, J. 
KHUDA DAD AND ANOTHER—CONVICTS — 
APPELLANTS . 
VETSUS 
EMPEROR— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss 34, 825 —Two 
persons attacking another—Absence of proof that 
one of them struck ablow—Whether he can be con- 
victed—Absence of charge under s. 84—Conviction 
under s.8, legality of. ; 

Where M armed with an axe accompanied K 

-armed witha spear and with him made a concert- 
ed attack upon D, and K was convicted 
304, part Il, Penal Code and M under s. 325 ; 

Held, that the mere fact that no particular blow 
had been proved to have been struck by M would 
not absolve him from the charge 
Penal Code, on which he was tried. Emperor v. 
Tulli (1), referred to. |. : 

Held, also that the omission of a charge under s. 
34 against M was not. material as he was not in any 
way misled in his defence. Emperor v. Ranchhod 
Sursang (2), relied on h 

Criminal Appeal against an order of the 


Sessions Judge, Rawalpindi, dated the 30th 
April, 1931. i 


Dr. Nand Lal, for the Appellant. 

Mr. D. R. Sawhney, for the Crown. 

Judgment.—The appellants Khuda 
Dad and his nephew Mamrez have been 
sentenced by the Sessions Judge of Rawal- 
pindi, the former to seven years’ imprison- 


ment under s. 30t, part II, Penal Code, for ` 


the culpable homicide of Dadu, and the 
latter to three years’ rigorous imprisonment 
under 8.325, Penal Code, for causing Dadu 
grievous hurt on 10th September, 1930, in 
village Maira Kalan. Briefly put the pro- 
secution story is that on the 19th September, 
there was a quarrel between the women 
folk of Khuda Dad’s family and the women 
of Dadu’s family over a fence erected by 
Dadu’s uncle Malak, which Khuda Dad's 
women folk- had removed. The two 
families are collaterals and_ neighbours. 
Next’ morning Khuda Dad's party 
gathered in force for a fight near a mosque 
a little way from Malak and Dadu’s house 
and challenged Dadu’s party. Dadu, his 
brother Khanu, his uncle Malak and 
Malak’s sons Sultan and Azim with others 
were together at their houses, which open 
onto one compound. Malak’s son Bostan 

_W. No. 12) who had been to the mosque 
told his people on his return home that 
Khuda Dad had abused him at the mosque 
and had expressed his intention to beat 
Dadu and Sultan. Sultan, Khanu and 
Dadw went out and chased Khuda 
Dad and his companion Painda, Khuda 
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Dad was struck at least one blow. Shortly: 
after this Khuda Dad with eight others,. 
including Mamrez, invaded Dadu’s com- 
pound and chased Dadu from in front of his 
house towards Malak’s house. Shera 
Mamrez’s brother, knocked Dadu down 
with an axe and then, along with Mamrez, 
held him down while Khuda Dad thrust 
D spear into Dadus breast killing 

im. 

In the general fight Malek and Azim 
and Sultan, hisson, were injured, the for- 
mer receiving two blows and a punctured 
wound on his head and sustaining fractures 
of his left forearm and a rib. Azim had 
three injuries on his head and ten on other 
parts of his body. Sultan had fourteen 
injuries. On the assailants’ side Khuda: 
Dad, the appellant had an incised wound on 
his forehead and his rightulna was broken. 
Mamrez had a trifling abrasion on his head 
and Sultan was hit on the head with suff- 
cient force to render him unconscious for 
morethan 24 hours, The wound of which 
Dadu died was a punctured wound 5-inches 
deep near the top of his left arm, The weapon 
had entered the front of his shoulder and 
chest and death resulted from shock and 
heart failure resulting from the injury to 
the blood vessels and hemorrhage. He 
had also a contused woundupon his head 
and number of abrasions and scratches 
on his shoulder and chest. There was’ 
also a gaping wound close to the fatal 
injury. 

Besides the two appellants, seven other 
men were sent up for the trial charged 
under numerous sections of the Penal Code, 
including ss. 149, 302, 325 and 324. The 
defence story was that only one fight took 
place, namely, the first conflict at the. 
mosque, when Khuda Dad was struck, and 
-that there was no invasion of Malak's court- 
yard. Some evidence was produced in | 
support of this account. The four assessors .’ 
were unanimously of opinion that all the. 
accused went to Malak’s compound to attack 
Dadu and that Khuda Dad was responsible 
for Dadu’s death. The learned Sessions 
Judge, however, acquitted all of them except 
the two appellants. : 

I have been taken through the record by 
Dr. Nand Lal anl have heard him at 
‘Tength on behalf of the appellants. Dr. 
Nand Lal's argument has been devoted to 
a very detailed-criticizm of the prosecution 
evidence in which there are discrepancies 
such as invariably appear in cases of this 
nature. The order committing for trial the 
“accused other than Shera was written in 
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January, 193i. Shera wasthen absconding 
and he was committed separately afler his 
arrest. The trial begun in April, 1931. 
After considering Dr. Nand Lal’s arguments 


I am satisfied that the prosecution story is ` 


the true one. It is, I consider, established 
beyond any reasonable doubt that the party 
of the accused deliberately invaded Malak’s 
compound with the intention of causing 
him grievous injury at the least. The pre- 
sence of blood in large quantities at three 
places in the compound and the absence of 
traces of the fight. near the mosque prove 
the falsity of ihe defence version. The 
learned Sessions Judge has dealt with the 
evidence with great caution. 
reasonsfor which he-has rejected some parts 
of it do not appear to me cogent. His. 
conclusion that Khuda Dad was personally 
responsible for Dadu's death is certainly. 
correct and amply justified by the evidence. 
It is proved that he inflicted the fatal wound 
with a spear Dr. Nand Lal has urged that 
the failure of the prosecution to account for 
the injuries sustained by the accused’s 
party raises a presumption that the accused 
acted in the right of private defence. I 
cin find no reasonable justification for such 
a presumption in this case. I also find it 
certainly established by the evidence that 
Mamrez actively assis'ed Khuda Dad ın his 
attack upon Dadu. This is not a case of 
a sudden unpremeditated fight and having 
regard tothe nature of the fatal wound I 
find that Khuda Dad has been righily con- 
victed and sentenced. 

As regards Mamrez, the conclusion of the 
learned Sessions Judge has not been satis- 
factorily expressed. Inthe body ofthe judg- 
ment he has remarked that “the accused’s 
party outnumbered the complainant's 
party,” that is to say, they were more than 
four. Nevertheless, although none but the 
accused were alleged to have been present, 
he has convicted only two. Presumably, 
therefore, he has, in convicting Mamrez, 
applied s. 34, Penal Code, for he has re- 
corded no definite finding regarding the 
specific injuries inflicted by him. It is 
argued by Dr. Nand Ial that as there was 
no charge under s. 24, Penal Code, against 
Mamrez, he must be acquitted. It is, how- 
ever, clear that in his case Mamrez was 
in no. way misled in this defence; while on 
the other hand, it has been established that 
Mamrez armed with an axe accompanied 
Khuda Dad, who .was. armed with a spear, 
and with him made a concerted attack 
upon Dadu. The mere fact that no parti- 
cular blow had been proved to have.been 
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struck by Mamrez will not absolve him 
frem the charge under s. 325, Penal Code, 
on which he was tried: see Emperor v. 
Tulli (1), and, as regards the omission of 
a charge under s. 34, Penal Code, Hmperor 
v. Ranchhod Sursang (2), my conclusion is 
that Mamrez was also properly convicted. 
I ses no justification for interfering with 
the sentence upon him and I reject the 
appeal of both the appellants. 

N.-A. : Appeal dismissed. 

(1) 85 Ind Cas.1°0; AIR 1925 All. 185; 26 Cr, 
LJ 450; 47 A276 

(2) 87 Ind. Oas. 600; A ER192t Bom 502;49 B 
84; 26 Or. L J 100: 28 Bom. L R 954 





LAHORE HIGH COURT. 
Criminal Appeal No. 241 of 1931. 
June 1, 1931. 

Tarp, J. f 
GOWARDHAN LAL AND ANOTHER— 
CONVICTS— APPELLANTS 
VETSUS 
EMPEROR — Oprosirs PARTY. 

Criminal trial—Evdence— Proof resting on circum- 
stantial evidence—Conviction, when proper—Penal 
Code (Act XLV of 1860,8  468—~—Forged writing— 
Imitation closely copied from forged writing—Whe- 
ther proper standard for comparision—Proof of 
fraud — Evidence required 

In all criminal cases the evidence must be such 
as to exclude to a moral certainty every reasonable 
doubt of the guilt of the accused. In cases in which 
the proof afforded is of a presumptive 
rests on. circumstantial evidence to justify an in- 
ference of guilt the inculpating facts must be ine ` 
compatible with the innocence of the accused and 
incapeble of explanation upon any other reasonable 
hypothesis than that of his” guilt Where these 
tests are not fulfilled and the court is not satisfied 
that the guilt of the accuséd has been established, 
it is proper that the aécused should be acquit- 
ted. Ip. 304,col 1.: 

It is not conceivable that a suspected forger 
would deliberately imitates theforged writing and 
create evidence against himself. Consequently such 
writing does not afford a proper standard for com« 
parison [p 303,col1l J 

Proof of fraud. by positive and express evidence 
cannot be expected inthe large majority of cases 
and in such cases circumstantial evidence is the'only 
means available But such evidence must not fall 
short of proof.and no conviction can rest on mere 
‘suspicion and conjecture, however strong these may 
be [p. 301, col. 1] 

{Caution to be observed in relying on identifica- 
tion evidence pointed out.] $ 


Criminal Appeal against an order of the 
Magistrate, First Class, Lahore,. dated the 
25th February, 1931. 

Mr. Bhagat Ram Puri, for the Appel- 
lants. 

Mr. J. W. Farlie,for the Government Aqvo- 
cate for the Crown. 

Judgment.—On 12th September, 1930, a 


nature or ` 
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cheque for Rs. 80,000 drawn on the Lahore 
branch of the Imperial Bank of India by 
Muhammad Amin of the firm of Ahmad Din 
Illahi Bakhsh, hide merchants, in his own 
_ favour, was presented at the said bank by 
the drawer himself. He signed his namein 
two places on the reverse of the cheque 


which was entered inthe ledger by Brahm .. 


Dev (P. W. No. 4) the clerk concerned who, 
according to his evidence, issued token No. 
333-and wrote'this number and his initials 


below inthe top left hand corner on the face. 


of the cheque. It was then passed by Mr. 
Hay,‘Assistant Accountant (P. W. No. 6), 
who inaccordance with practice entered it 
in his own Scroll Book, affixed a rectangular 
rubber stamp bearing the letter C and wrote 
within the stamp the figure 9 and his initials. 
The cheque then reached the cashier and 
was duly pas by the teller Behari Lal 
(P, W. No. 5), who.by an “oversight” omitted 
to affix the stamp “paid” on the cheque. In 
the course of the day this cheque along with 
others was made over by one Chet Ram to 
one of the scroll writers on the debit side, 
Hardit Jhoshi, (P. W. No. 13), who. duly 
entered itin the Bank Scroll Cash Book as 
will appear from the carbon copy (P-K1), 
the original page having been removed. 
The total number of vouchers according to 
the summary on the last page of the carbon 
copy was 413 and this figure was entered in 
the Voucher Register, P. H., but on the 
Record Keeper, (P. W. No. 7), to whom the 
` vouchers were eventually sent, bringing to 
the notice of Mr. Hay on 13th that he had 
only received 411, the. necessary alteration 
was made in P. H. and the correction 
initialed by Mr. Hay. It is immaterial 
whether the correction was actually made by 
Mr. Hay cr some one else as according tothe 
Agent of the Bank, Mr. Nixon, (P, W. No.11) 
the responsibility “lay with. Mr. Hay. Two 
vouchers of 12th September were thus 
undoubtedly missing, one the cheque for 
Rs. 80,000 referred to above and another for 
Rs. 25,000. Apparently the latter has not 
been found so far but as the sequel will show 
the former made its appearance again in the 
Bank. : 
` On 38rd November, 1930, a cheque for 


Rs 80,000 bearing token No. 332 
was received: by Daulat Ram, (P. W. 
No. 1) a teller in the Bank along 
with other cheques.. On inquiry of 


Daulat Ram a Hindu boy of the age of. 18 or 
19 years presented token No. 332 but on 
‘being asked the amount of the cheque stated 
it to be Rs. 8,000. Suspicions appear to 
have been aroused and the. Treasurer. Sohan 
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Lal, (P. W. No. 2) on being informed of the. 
matter and on seeing that the cheque had 
been passed by Mr. Gay while Mr. . 
Woodward was Passing Officer of 3rd | 
November took the cheque to the latter officer. 
who seems to have reported the matter.to 
the Agent. It was then apparently soon 
discovered that the same cheque had already 
been paid on 12th September. In the. 
meanwhile the “Hindu boy” who had 
presented token No. 
Rs.8,000 ona cheque for Rs. 80,000 had 
disappeared. The figures 12.9 representing 
the date on the face ofthe cheque had been 
altered to 1.11 and the correction signed 
“Mohd Amin.” According to the evi- 
dence of Brahm Dev, (P. W. No. 4) the token 
No. 333 which he had endorsed on the cheque 
when originally presented had been altered: 
to 332. Onthe reverse of the cheque and 
above the two signatures of Muhammad 
Amin anendorsement to pay the amount to 
the Sub-Agent Mr. Prem. Nath of Messrs, 
Dhani Ram and Company, Lucknow, had 
been made, Below the two signatures an 
endorsement of receipt by Prem Nath, Sub- 
Agent, Messrs. Dhani Ram and Company, 
Lucknow, dated Ist November, 1930, had 
been made and across the left side a 
certificate by Ram Parshad Khanna that he 
knew Mr. Prem Nath. These three endorse- 


‘ments are respectively. referred to in the 


evidence as D-1, D-3 and D-2 and will be 
similarly referred to hereafter. : 

-:.The daring and bare-faced attempt to 
defraud the Bank of Rs. 80,000 and which 
was within an ace of .succeeding was 
promptly reported to the Police. The 
investigation which followed led to 
Gowardhan Lal and Chet Ram, two clerks 
in the Bank and Raghunath Rai the younger 
‘brother .of Gowardhan Lal and who is 
‘alleged to have filled the role of the “Hindu. 
boy” being sent up for trial on various 
charges. Chet Ram was discharged by the 
Magistrate, while Gowardhan Lal has been 
‘convicted of forging a valuable security 
under s.467 and sentenced td five years’ 
rigorous inprisonment and - Raghunath Rai 
dor using aforged document under s. 471, 
Indian Penal Code and sentenced to ons 
year's rigorous imprisonment. Each of them 
has also been fined Rs. 500 or in default six 
months’ further like imprisonment. -The 
facts as narrated above are not disputed and 
the only points which arise for determination 
‘and which Mr. B. R. Puri has strenuously 
contended have not been established’ are: 1. 
Whether Gowardhan Lal, appellant forged 
the endorsements D-1 to D-3 on. the ‘reverse 


332 and claimed. . 
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of the cheque and (2) whether Raghunath Rai 
knowing that the cheque was a forged 
document used it as genuine by claiming 
payment of it. (His Lordship discussed the 
evidence and proceeded:—) For purposes of 
comparison Mr. Stott was sent two specimen 
copies of each of the three endorsements on 
the reverse of the cheque. These copies 
according to the evidence of the Deputy 
Superintendent of Police, P. W. No. 9, and 
Sub-Inspector, P. W. No. 14, were made by 
the ‘appellant Gowardhan Lal in their 
presence on the 11th November. This appel- 
lant’ denied having made these copies and 
stated he was asked tosign his nameon six 
blank pieces of paper intheleft hand corner 
which he did on 6th November,1930, and put 
down this date. This date has clearly been 
tampered withthe “6” being altered to “11” 
as is deposed to by Mr. Stott and there may 
or may not be anything in what Gowar- 
dhan Lal has alleged but the signature 


in the left hand corner and the alteration 


of the date do arouse suspicion, There 
are however no sufficient reasons for 
disbelieving two responsible Police Officers 
when they depose that Gowardhan Lal 
made those copies in their presence 
from the endorsements on the cheque. Mr. 
Stott has deposed and .given reasons for 
his opinion that the person who wrote 
the 6 specimens also wrote the three 
endorsements D-1, D-2, and D-3.: Now 
each of the 6 specimens is obviously an 
imitation of each endorsement and I caii 
hardly conceive of a suspected forger 
deliberately imitating the forged writing 
and creating evidence against himself. 
I do not think that such writing affords 
a proper standard for comparison. The 
specimens were written from- dictation 
but were obviously closely occupied and 
as remarked by Osborn on page 348 of his 
work “The Problem of Proof, 1926” 
“specimens of writing are often valueless as stand- 
ards of- comparison because of improper methods 
followed in obtaining them * * *" 
and agam on page 349: 4 

“It is, of course, improper to aska suspected write 
to copy the disputed writing directly from the 
original and as arula the writer should not even 
be shown the suspected writing. Jf it is vot 
shown then it cannot later be claimed that the 


writer imitated the forms because he was asked to 
do so." i É 


There must have been plenty of Gowar- 
dhan Lal’s writing in the bank available 
for comparison and which would have 
afforded a good and reliable standard for 
the purpose. Indeed it is apparent fiom 
the written opinion of Mr. Stott that 3 
puch writings were sent to him but he 


GowarDHAN LAL v. BMPÊROR, 


303.. 
was for some reason or another not exa- 
mined as to these. It is not-impossible 
for evenan expert to be deceived 
and in his cross-examination Mr. Stott 


conceded that this might be done under: 
certain conditions. Turning now to the 
case of the second appellant, Raghunath 
Rai I find that the only evidence of his 
identity with the “Hindu boy” is that of 
Daulat Ram, Sohan Lal and Balkishen 
(P. Ws: Nos. 1, 2 and 3.) who deposed to 
having identified him at a parade held 
at the Anarkali Kotwali on 8th November, 
1930, under the supervision of Tahsildar 
Muhammad Khan. The conditions under 
which this parade was held will appear 
from the testimony of this witness,to entirely 
detract from its value. The age of this 
appellant is given inthe record as14 and 
as the evidence of the Tahsildar - showed 
that the ages of the other persons paraded 
ranged from 18 to 26, I sent for Raghunath 
Rai from the jail in order to judge his age. 
He is certainly more than 14 by appear- 
anceand in myopinion his age lies some- 
where between 16 and 18. Even so I do not 
think that the identification was a fair 
one in view ofthe ages of the other per- 
sons paraded andthe fact that Daulat 
Ram, Sohan Lal and Balkishen were 
waiting outside the thana when these 
persons were called in, appellant being 
at the time in the courtyard of the build- 


ing. 5 oo a 
` Raghunath pleaded an alibi alleging 
that he was at Jia Bagga where his. brother 
is assistant station master on 3rd Novem- 
berandevidence which cannot be entirely: 
disregarded in view of the standing of 
the witnesses, has been produced in sup- 
port of this plea. Mr. B R. Puri has not 
however referred to it naturally preferring 
to throw discredit onthe evidence as to the 
identification of this appellarit. In this I 
consider he has succeeded, so in the circum- 
stances I need not discuss this evidence. 
It also appears from the evidence of Sohan 
Lalthat when he accompanied the Police 
to search the house of Kundan Lal (an 
elder brother with whom the appellants 
“were living) a person was lying on a char- 
poy with his body covered. This is de- 


. nied by the Sub-Inspector (P. W. No. 14) 


“but evidence forihe defence has been led 
toshow that this was the case, that this 
was Raghunath Rai and that his face was 
uncovered, 

Mr. Puri has rightly urged that if, this 
evidenceis believed then there was no 
reason why Sohan Lal should not have 


Sok 
then and there identified this appellant 
as the “Hindu boy.” It is however un- 
necessary to dilate on the argument in 
view of the unsatisfactory nature of the 
evidence of identification. The forging 
of the endorsements on the cheque and the 
attempt to obtain payment of the amount 
a second time was undoubtedly an act of 
fraud. Proof of fraud -by positive and 
exptess evidence cannot’ be expected in 
thelarge majority of cases and in such 
circumstantial evidence is the only means 
available. But such evidence must not 
fall short of proof asit does in the present 
case and no conviction can rest on mere 
suspicion and conjecture however strong 
these may be. | 

In all criminal cases the evidence must 
be such as toexclude to a moral certainty 
every reasonable doubt of the guilt of the 
accused, In cases in which the proof 
‘afforded is of a. presumptive nature or rests 
on.cireumstantial evidence to justify an 
inference of guilt the inculpating facts must 
beincompatible with the innocence of the 
accused and incapable of explanation upon 
any other reasonable bypothesis than that 
of his guilt. In my opinion, formed after 
careful and anxious consideration, the above 
tests are not fulfilled in the present case 
and for the reasons given I am not satisfied 
that the guilt of the two appellants has 
been established beyond all reasonable 
doubt. I therefore accept,the appeal and 
setting aside the convictions and sentences 
acquit the appellants and direct they be set 
at liberty forthwith. The fines, if paid, 
should be refunded. 


N.-A. Appellants acquitted. 





ALLAHABAD HIGH COURT. 
Civil Revision Application No. 16 of 1933. 
April 11, 1983. > 
Kiscu, J. 
Tur SECRETARY or STATE rog 
INDIA ın COUNCIL AND ANOTHER 
— APPLICANTS : 


versus 
Firm JHADDU LAL-HAZARI LAL— 
OPPOSITE PARTY. 


Railways Act (IX of 1890), 8 75 -Risk Note H—. 


‘Miseonduct'—Damage by leakage of rainwater through 
‘holes in waggon—Liability of Railway— Burden of 
proof of misconduct. Bg 

Where a person sues a Railway Company for 
compensation for damages caused to goods by 
rainwater leaking through holes in the waggons, 
the must establish by positive evidence that it.was 
“owing ‘to the defective state of the waggon in 
uwhich the goods were loaded that the injury 
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was caused. By merely proving that when the ~ 
waggon reached its destination was found in’ 
a defective state he dces not discharge the onus 


which lies heavily upon him to prove misconduct .. ` 
The. : 


by the cervants of the Railway Company. 
principle applicable to cases where there is a 
loss of a portion of a consignment in transit does 
not apply to acase of this nature Hast India 
failway v Narain Das Gunga Saran (|), Bengal ` 
Nagpur Ry. Co v. Moolji Sicca (5) and Bengal 
Nagpur Railway Co.v Dhanjishah Pestonji (6:, relied 
on Kast Indian Railway v. Narain Das Ganga Saran. 
(1), Secretary of State v. Bhagwan Das (2), Berigal 
Nagpur Ry. Company Lid,v Hukum Chand Hadrait 
Raz (3) and Secretary of State for India v, Dhokal- 
mal Mahadeb Lal (4) distinguished. : 


Civil Revision Application against a dec- 
ree of the Judge of Small Cause .Court; 
Aligarh, dated the 3lst August, 1932. 


Mr. Muhammad Ismail, 
Advocate, for the Applicants. 
Mr. Panna Lal, forthe Opposi.e Party. 

dJudgment.—These applications are by 
the East Indian Railway and the Bengal 
North-Western Railway and are directed 
against two decrees of the Small Cause 
Court, Aligarh, awarding the plaintiff 
Rs. 14-4-0 and Rs. 35 compensation, Ye- 
spectively, for damages by wet.to two con- 
signments of raw s gar while in transport 
from Tamkohi Road Station on the Bengal 
North-Western Railway to Aligarh on the 
East Indian Railway. 

The consignments were consigned under 
Risk Note H under the terms of which the 
consignor undertakes to hold the Railway 
Administration free from all responsibility 
for damages to the goods consigned from 
any cause “except upon proof that such...... 
damage arose from the misconduct of the 
Railway Administration's servants.” 

One consignment of 55 bags of raw sugar 
was booked by the plaintiff firm Jhaddu 
Lal-Hazari Lal from Tamkohi Road to 
The 
other consignment of 110 bags was booked 
on 9th October, 1931. They were apparently 
despatched in the same waggon. Tranship- 
ment from the Bengal North-Western Rail- 
way tothe Hast Indian Railway took place 
at Juhi. At the time of transhipment -18 
bags out of the consignment of 55, 27 bags out 
of the consignment of 110 were found to be 
wet and the fact was noted by the Station 
Master at the transhipment station.On arrival 


Government 


- at Aligarh 22 bags of the consignment of 55 


while only 15 bags of the consignment of 
110 were found wet and the damage was 
estimated by the Station Master of Aligarh 
Rs. 33 and Rs. 12-4-0 respectively. - These 
were the amounts together with interest 
that were claimed by the plaintiff in the 
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stit on the allegation that the damage was 
dué to tho misconduct of the Railway Ad- 
thinistratidn's servants in-loading the bags 
ina waggon that was not water-tight. 

The defendants alleged that the waggon 
in which the goods were carried from 
Tamkohi Road to Juhi was examined before 
loading and declared to be water-tight and 
that the waggon carrying the consignment 
from Juhi to Aligarh was also water-tight. 
It was contended that the damage was due 
to the inherent vice of the commodity and 
also to the fact that it was susceptible 
to the damp atmosphere during the monsoon 
season. They claimed the protection of 
Risk Note H... - ak 


The learned Judge of the Small Cause 


Court was of opinion that the damage was 
due to leakage owing to the bad condition 
of the waggon which carried the bags and 
that the loading of the bags into a waggon 
which they failed to examine properly 
constituted misconduct within the meaning 
of Has NoteH. He accordingly decreed the 
SUITS., . g 

Such misconduct has been defined by a 
Bench of this court in Fast Indian Railway 
Co. v. Narain Das Ganga Saran (1), as “bad 
management, or mismanagement, or culp- 
able negiect of an official in regard to his 
office.” Now the finding of the court below 
is a finding of fact andifit is capableof 
being maintained the case would clearly 
be one of misconduct. I find it, however, 
very difficult to justify this finding from 
the evidence. i 

A number of cases have been cited by 
the learned Counsel for the plaintiff-respond- 
ent to show that misconduct on the part 
of the railway servants may be inferred 
from the admitted facts. These cases are 
Secretary of State v. Bhagwan Das (2), 
Bengal Nagpur Ry. Company Lid. v. 
Hukum Chand-Hardit Rai (3), Secretary of 
State for India v. Dhokalmal Mahadeb Lal 
(4) and Hast Indian Railway Co.v. Narain 
“Das-Ganga Saran (1), cited above. All these 
cases, however, dealt with the loss of a 
portion of a consignment in transit in cir- 
cumstances in which misconduct on -the 


part of the Railway servants could be legi- - 


timately inferred from the facts. The 
principles involved in such cases do not 
necessarily apply to a case where compen- 


(1) 140 Ind. Cas. 103; (1932) A L J 217; A I 
R 932 All, 321; 54 A 368; Ind. Rul. (1932) All. 


02, 

(£) 102 Ind. Oas. 440; A. IR 1927 All. 371. 

-(3) 128 Ind. Oas. 798; A I R 1930 Pat. 559, 

(4) 13t Ind. Oas. 940; A I R 1931 Cal. 734: 54 O L 
` J 154; 350 W N 1250; Ind. Rul. (1931) Oal. 940.- 
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sation is claimed on accounl of damages by 
rain-water leaking through holes in a 
waggon. In Bengal Nagpur Ry. Co. v. Mooljt 
Sicca (5), it was held by a Bench of the 
Caléutta High Court that the plaintiff must 
establish by positive evidence that it: was 
owing to the defective state of the waggon 
in which the goods were loaded that the 
injury was caused. By merely proving that 
when the waggon reached its destination it 
was founded in a defective state he does 
not discharge the onus which lies heavily 
upon him to prove misconduct by the 
servants of the Railway Company. | 

In the present case the plaintiff has. not 
even proved so much. He has led no evi- 
dence to show the state of the waggon either 
at Juhi or at Aligarh. One of his witnes- 
ses Bansi Dhar, who took delivery of the 


‘goods at Aligarh stated in cross-examina- 
tion “I saw the waggon from inside. 


The 
waggon was leaking at many places.” This 
is a palpable falsehood, as from the fact 
that a less number of bags were found to 
be wet at Aligarh than had been found to 
be wet at Juhi it is clear that the waggon 
in which the goods were carried from Juhi 
to Aligarh did not leak. Nor has the 
plaintiff led any evidence that the waggon 
was in fact faulty when loaded, at Tamkohi 
Road. The loading Foreman deposed that 


-he tested the waggon by inspection and 
“pouring water upon it. 


He further deposed 
that the manager of the plaintiff's factory 
also examined it and the latter statement 
was neither challenged in cross-examination 
nor rebutted. In a very similar case decided 


‘by the Calcutta High Court, the Bengal Nag- 


pur Railway Co. Litd.v. Dhanjishah Pestonji 
(6), it was held that when there are leaks in 
the roof of a waggon which are not discern- 
able on inspection atthe timethe goods are 
loaded and these giving way during the 


‘course of the journey the goods in the 
-waggon are damaged by rain-water,no negli- 


gence of Railway servants is established. It 
may further be noted that even assuming 
the finding of the court below that the 
damage was caused by leakage of rain- 
water to be correct, very little leakage can 
have occurred, as the damage was very 
slight and some of the bags became dry 
again between Juhi and Aligarh. 

In: my opinion, therefore, the evidence in 
the case does not support the finding of 
the court below that the damage was due 

(5) 129 Ind, Cas 769; A T R 1930 Cal. 815; 52 O 
LJ 235; 35 O WN 133; A IR 1930 Oal 815, 

(6) 124 Ind. Casa. 327; 33 O W N 10#2;4 IR 
1930 Cal. 173; Ind, Rul. (1930) Oal. 423; 57 O 


: 570. 
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-to the misconduct of the railway servants 
and: these revisions must be allowed. I 
‘accordingly | set aside the decrees of the 
court below and dismiss the plaintiff's suits 
with costs in- both courts. 


Ai < Appeal dismissed. 


f `: LAHORE HIGH COURT: 
Betond Civil Appeal No, 1702 of 1931. 
November 2,1932. -> 
TAPP, J. 3 
TOTA SINGH— DEFENDANG— 
APPELLANT 
versus 
LABHOO SINGH AND snoTHER— 
PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS. 

Pre- -emption, suit for—IFinding ihat price is not 
poid in good faith—Court should proceed to fix mar- 

et value of property. 

In a suit for pre-emption when the court finda that 
the price had- not been paid or fixed in good faith 

. the court should proceed to consider the market value 
of the propérty in dispute. 

_ Second Civil Appeal from the decree of 
the District Judge, Ferozepore, dated the 
22nd June, 1931. 

Mr. Shamair. Chand, for the Appellant. 

Mr. Jiwan Lal Kapur, for the Respon- 
dents, 

‘Judgment.=Labhu Singh, plaintiff- 
respondent brought a suit for pre-emption 
of ahouse against the defendant-appellant 
‘Nota Singh and Babu Singh. He was 
granted a decree on payment of Rs. 522 by 
the Court of the Subordinate Judge, Fourth 
Class, at Moga inthe Ferozepore District. 
He appealed against this decree to the Court 
ofthe District Ji udge, alleging that the price 
had not been paid or fixed in good faith 

and claiming possession on payment of 
the sum of Rs. 292. The learned District 
Judge passed the following order in 
appeal: 

: athe appeal is accepted ex parte with costs. Only 
two items of (1) Rs. 200 and (2) Rs, 25 are contested 
by the appellant These items are disallowed. The 
decree of the lower Court is modified. The possession 
of the land will be given on payment of Rs. 297 only 
The appellant's Mukhtar says that he has deposited 


the money in the lower Court, The judgment is 
announced.” 


Nowitis obvious that the judgment of 
the learned District Judge does not comply 
with the provisions ofr. 31, O. XLI of the 
Code. Further on finding that the price 
had not been paid or fixed in gocd faith the 
lower Appellate Court should have proceed- 
ed to consider the market value of the pro- 


‘perty in dispute and if there was evidence 


onthe record in this connection it should 


-USEIN V: MA BOK. 


-disinheritance of, if extend to 


“and decree of the 


.ofthe appellant. 
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have decided: what was ihe market value 
and passed a decree accordingly. If there 
Is no evidence on the record as to market 
value, then the suit should have been re- 
manded for evidence to be takenin this 
connection. It is conceded by the learned 
Counsel forthe plaintiff-respondent that the, 
judgment of the lower Appellate Court is 


“no judgment in law, and for the above 


reasons I accept the ‘appeal and setting 
aside the decree of the lower Appellate- 
Court -send back the appeal for re-decision 
in accordance with law. Stamp on appeal 
to be refunded ; other costs to be costs in 
the cause. 

N.-A. Appeal accepted, ` 


he, 


RANGOON HIGH COURT. 
First Civil Appeal No. 64 of 1931.. 
February 2, 1938. 

PAGE, O. J, AND MAOKNEY, J, 

U SEIN AND OTHERS— APPELLANTS 
TETSUS 
MA BOK. AND OTHERS—RRSPONDENTS. 

Burmese Buddhist Law~—Exelusion of hear friom 
succession— Conditions—Dogchildren, rules as. to 
grandchildren —Ad- 
minisiration— Agreement of compromise between some 
heirs, whether binding on administration of: -deceas- 
ed's estate. 

Under Burmese. Customary Law; in order that am 
heir may lore his rights of inheritance and the 
law relating to dogchildren may apply conduct 
sufficiently’ serious to deprive an heir of his in- 
-heritance must be strictly proved, and the courts 
will not hold that by reason of filial misconduct, 
an heir has lost the shere in his parent's estate 
to which otherwise he would have succeeded unless 
the circumstances are such that a decision in that 
sense is inevitable. 

The rule relating to the disinheritance of a 
dogchild will not apply to grandchildren. . 

Where an agreement of compromise is entered 
into only by some of the heirs, sùch agreement, in 
the absence of coneent of all heirs - is not- binding 
on the administration of the deceased's estate, 


“First Civil Appeal against the judgment 
-District Judge, Thar- 
rawaddy, daledjthe 26th February? 1931.. 
Mr. Kyaw Zan, for the Appellants. 
Messrs. Thein Maung, Ba Thaùng and 


_Kyaw Din, for the Respondents. 


Page, C. J.—This appeal must be dis- 
missed. Two points are taken on behalf 
The first is that the 
plaintif is not entitled to share in the 
inheritance of her grandfather U Kay 
Lay, who died in 1928 and whose estate 
is in course of administration, because | 
under the rule in Burmese customary 
‘law relating to dogchildren she has." lagt 


wooro o Ke 
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theright toshare in hisestate.- . It is urged 
that her conduct has been such that she has 
acted towards her grandfather not as a 
friend but as an enemy, and that she has 
brought herself within the rule under which 
a dogchild loses his right of inheritance. As 
has often been pointed out conduct sufficient- 
ly serious to deprive anheir of his inherit- 
ance must be strictly proved, eand the 
Courts will not hold that by reason of 
filial misconduct an heir has lost the share 
in his parents’ estate to which otherwise he 
would have succeeded unless the circumstan- 
ces are such that a decision in that sense is 
inevitable. Now, it is contended on behalf 
ofthe appellant that the rule relating to 
the disinheritance of a dogchild applies 
not only to children but also to grandchildren 
who have behaved in such a disrespect- 
ful‘or disobedient manner towards their 
grandparents, that they ought not to be 
allowed to participate in the property 
left by. their grandparents at their death. 

U Kyaw Zan, who appeared for the 
appellant, in the circumstances of the 
present case, claimed that the’ plaintiff Ma 
Bok, whose conduct is under consideration, 
‘stood “inthe shoes of” her mother Ma 
Hme who died in 1916 and that for the 
purpose of the rule relating to a dogchild 
she must be treated as the child of her 
grandfather U Kay Lay. In my opinion 
this contention cannot be sustained, because 
the interest in the property of U Kay Lay 
- ‘which fell to Ma Bok on the death of her 
mother, who was entitled to an orasa's share 
therein, was. not the interest of an 
orasa, but the independent right of inherit- 
ance which she claimed asthe daughter of 
anorasa. Itis common ground that when 
‘an orasa dies during the lifetime of the 
parent the child of the ‘orasa acquires the 
right toa share in the estate of the grand- 
parent which isequal tothat of the parent's 
brothers and sisters, That interest how- 
ever is not the interest of an orasa. It 
follows therefore that it would not be correct 
to hold that on the death of her mother, Ma 
Bok must, betreated as though she were 
the child ofher grandparents. It was con- 
ceded by the learned Advocate for the 


appellant that in none of the Dhammathats ` 


is there any passage in which itis laid down 


that the rule with respect to a dogchild is” 


applicable to grandchildren, and,in my opin- 
jon, it would not be reasonable that this rule 
should. be held to apply to grandchild- 
ren. — . 

_ The basis of the rule is the obligation 
of filialobedience’ which isupon a child, 


‘her grandfather. 


.little hope of peace in Burmese homes. 
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I asked the learned -Advocate for the ap* 
“pellant whether, in a case such asthe present 
case in which the grandchild’s parent. is 
alive, it was the duty ofthe grandchild to 
obey her father or her grandfather. U Kyaw 
Zan unhesitatingly replied she must obey 
With the greatest respect 
I cannot-persuade myself that the answer 
given by. the learned Advocate for the 
appellant is in accordance either with 


daw or good- sense. It is easy to imagine 


such a contention, if accepted, leading to 
grave domestic trouble. Suppose a child 
was directed by her grandfather to go to 
the pagoda, and wastold by her father that 
she was not to go. Itseems.to.me that if 
‘the child was compelled to obey her grand- 
father rather than her father there would be 
Yet 
‘itis the persistent failure to perform the 
duty to obey that- is the. basis of the rule 
:relating to the disinheritance of a dogchild. 
In this connection I would refer to the case. of 
Mg. Nyi Maung v. Ma Nu (1) in which Mac. 
Coll, J. ©., observed: AN 

“The texts which debar an incorrigibly disobé- 
-dient child from inheriting seem to refer to a child 
living with his parents and still subject to their 
authority, not to an adult child like the plaintiff- 
_tespondent who had been married and had children. of 
herown. She was not subject to her mother’s 
authority,and though in marrying Maung Min Gaung 
she defied her mother’s wishes, her marriage cannot 
be regarded asan act of disobedience, as she was 
under no obligation to obey.” 


Itis unnecessary for the purpose of decid- 
ing this appeal to consider whether those 
observations correctly lay’ down the law 
or not, and I refrain from expressing an 
opinion one way or the other. But these 
observations are of value as illustrating 
that the duty.to obey is the foundation of 
the rule under consideration. Tne. my 
opinion the rule relating to the disinherit- 
ance of a dogchild does not apply to grand- 


`- children. . Itis further urged on behalf of 


the appellant that the learned District 


“ Judge erred in holding that the agreement 


of compromise entered into between defend- 
ant No. 1 and certain of the heirs of 
U Kay Lay was not binding in the adminis- 
tration of the estate of U Kay Lay. In 


my opinion, that contention also.must be 


rejected. Defendant No. 1, U Sein, is the 
husband of the youngest daughter of U Kay 
Lay and he has been in possession of U Kay 
Lay's estatesince his death. U Sein has 
entered into registered agreements with 
certain of the heirs under which both in 
-money and in kind there. has been. a trans- 

(1) 70 Ind. Oas. 904; AIR 1922 U.B,R12;4UB 
Rl ele Ar . 
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fer purporting to be by way of partition, 
of the shares of the heirs who are parties to 
those agreements. It appears however that 
the plaintiff and certain other heirs of U Kay 
Lay were not parties to there agreements 
The learned District Judge has held that 
‘when the estate of U Kay Lay is administer- 


ed the whole of the property left by U Kay. 


Lay-must be brought into the administra- 
‘tion and distributed according to law. In 
“my opinion the decision of the learned Dis- 
‘trict Judge was correct. U Sein had no 
tight whatever, apart from a consensus 
‘among the heirs, to dole out or apportion 
, any part of U Kay Lay’s estate to any of 
the heirsorto anybody else. Of course, 
“if all the heirs had assented to the transfers 
‘in question, such transfers might, in the 
administration have been held -to'be binding 
upon the heirs as a family arrangement; but 
‘in the events that have happened and in 
the absence of a consensus among the heirs 
in respect of these agreements the learned 
District Judge in my opinion quite rightly 
held that ihe whole estate must be adminis- 
. tered, notwithstanding the existence of these 
legisiered agreements, 

The result is that the appeal fails and 
‘must be dismissed. As lo ccs:s the pro- 
per order to make isthat the (wo contesting 
respondents should have their costs 
outof the estate, and that no order 
should be made as to the costs of the 


appellant: 
Mackney, J:—I agree. 
Nerds Appeal dismissed. 


el 


LAHORE HIGH COURT. 
Second Civil Appeal No. 2356 of 1929. 
July 12, 1932. 

TEK CHAND, J. ; 
KARNAILU—DETENDANT — 
APPELLANT 
r VETSUS 3 
BHAGWAN SINGH— PLAINTIFF — 
RESPONDENT. 

Customary Law (Punjab)— Alienation—Suit by 
reversioner—Irinding as to ancestral nature of pro- 
perty, necessity of. 

ln a suit by a reversioner to challenge a will exe- 
cuted by a deceased proprietor, on the ground of 
incapacity of the proprietor to willaway the property 
the court should not decree the suit without finding 
that the land was ancestial, inasmuch as ifthe land 
is self-acquired the reversioner will have no locus 
-standi to contest (Le alienation 

Second Civil Appeal from the decree of 
the District Judge, Amtitsar, dated (he 13th 
‘May, 1929. 

Mr, S. L. Puri, foy the Appellant, 


KARNAILD V. BHAGWAN sindi. 


had been proved and 
.established that. Karnailu was the offspring 
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Mr. Shamair Chand, for the a 

Judgment.—The following pedigree ` 
table will be helpful in understanding the 
facts of this case: 


DIDAR Singh 





| 
Massa Singh Jassa Singh 





| Š 
Lehna Singh Basawa Singh 


l 
Harnam Singh 
(d.s p) 








| boo 
Dewa Singh. ners Singh 





ee | [e 
Bhagwan Sundar Singh. Blan Singh, 
Singh 


(plaintiff). 


On 19th January, 1917, Harnam Singh 
executed a will bequeathing his property ‘to 
Karnailu, defendant-appellant. In this 
document, Karnailu was described as the 
legitimate son of the testator Harnam Singh 
having been born of him to Musammiat 
Lachhmi. This Musammat Lachhmi was 
originally married to Bhagwan: Singh, 
plaintiff, who left India before the marriage 
was consummated and remained in foreign 
territory for twenty-five or thirty years. 
In his absence Musammat Lachhmi lived 
with Harnam Singh for some yeais. She 


-then went over to live with one Mangal 


Singh, Harnam Singh died in1925, and on 
his death the Revenue authorities mutated 
the land in the name of Karnailu,defendant, 


in accordance with the terms of Harnam 


Singh's will. In 1928 Bhagwan Singh 
prought the present suit against Karnailu 


_ for possession of the land left by Harnam 


Singh, alleging that Karnailu was not the 
legitimate son of Harnam Singh and that 
on Harnam Singh's death Bhagwan Singh 
was.entitled to succeed. The defendant 
pleaded that the land was not ancestral and 
that, in any case, he was the legitimate son 
of Harnam Singh. The trial Court dismis- 
sed the suit, butthe learned District Judge 
has decreed it finding that though Musam~ 
mat Lachhmi must be taken to have been 


- deserted by Bhagwan Singh and was freeto 


remarry according to Jat custom, and 
though she had been proved to have lived 
with “Harnam Singh for sometime, no valid 
marriage, between her and Harnam Singh 
it had not been 


1933 
of this union’ He has recorded no finding 
on the question as to whether.the land in 
the hands of Harnam:- Singh was ancestral 
gua the plaintiff, 

The defendant has preferred a second 
-appealto this courtand the first contention 
raised on his behalf is that the District 
Judgeought not to have decreed the suit 
without finding that the land was ancestral. 
Thig contention is obviously correct and 
must prevail. Asthe parties had placed on 
the record all available evidence as to the 
‘ancestral nature of the property, both 
Counsel prayed that this court, instead of 
ordering a remand to the District Judge to 
record a finding on this point might allow 
them to read ihe evidence and come toa 
decision itself, I acceded to this prayer 
and have heard Counsel atlength. The oral 
testimony of witnesses is mainly hearsay 
and ig obviously worthless. The extracts 
from the Revenue records do not show that 
the land was held by the common ancestor 
Didar Singh. All that Mr. Shamair Chand 
hasbeen able to point out is that in 1852, a 
portion of the landin dispute was jointly 
owned by (1) Dewa Singh and Maya Singh 
having a one-half share, and (2) Lehna 
Singh and Basawa Singh having the other 
half share. This circumstance by ‘itself is 
clearly insufficient to show. that the land was 
held at onetime by their grandfather Didar 
Singh and had devolved on them from him. 
There isno other evidence on the record 
bearing on the point, and I must hold that 


it has not been proved that the land is- 


ancestral. Harnam Singh therefore had 
unresiricted power of disposition over it, 
and the plaintiff Bhagwan Singh has no 
lacus standi to contest his will in favour of 
Karnailu appellant. I accept the appeal, set 
aside the judgment and decree of the 
learned District Judge and dismiss the 
plaintiff's suit with costs throughout. 
Nera, ; Appeal accepted, 


PATNA HIGH COURT. 
Civil Appeal No. 4.of 1981. 
January 23, 1933 
CourRTNEY-TERRELL, O. J, AND 
MOHAMMAD Noor, J. 
TOM SMITH - JUDGMENT-DEBTOR— . 
APPELLANT 
versus - 
TATA IRON anp STEEL Co. Lro.— 
DECREE-NOLDERS—RESPONDENTS. 
Appeal—Order vacated in appeal —E ffect 
ceedings taken in consequence of vacated 
Practice. Á 7 


of pro- 
order — 


TOM SMITH V. TATA IRON & STEEL CO. LTD. 
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It is a well settled principle of law that when 
an order ofa court is vacated in appeal all the 
proceedings taken in consequence of the vacated 
order fallto the ground. z 

Civil Appeal from an order ofthe Sub- 
Judge, Purnea, dated the 14th August, 1930. 

Messrs. S. C. Mazumdar and Mehdi Imam, 
for the Appellant. 

Messrs. Sultan Ahmad, Patel, S.A. Khan 
and H. R. Kazimi, for the Respondents, 


Mohammad Noor, J.—This appéal is 
directed against an order of the Subordi- 
nate Judge of Purnea disallowing the 
objection of the appellant judgment-debtor 
to the execution of a decree. The decree 


under execution was passed on 15th January, . 


1924, by the original side of the Calcutta 


-High Court against Mr. J. O. Smith since 


dead and now represented by the appellant 


-for a sum of Rs. 1,56,603 with costs amount- 
‘ing to Rs, 3,293-19-9. 


The decree-holder 
got it transferred for execution to the Court 


-of Subordinate Judge of Ranchi. While the 


execution was pending in that court the 
judgment-debtor Mr. J. O. Smith obtained 
stay of execution till the disposal of this 
appeal against the decree preferred by him 
to the appellate side of the Calcutta High 
Court. He obtained this stay on furnishing 
security hypothecating landed property 
situated in the District of Purnea. The 
execution inthe Ranchi Court thus, terminat- 
ed, Ths judgment-debtor’s appeal against 
the decree was however dismissed and the 
decree-holder got the decree transferred for 
execution this time to Purnea and pro- 
ceeded against the property which was given 
in security for the satisfaction of the decree. 
The judgment-debtor contested the com- 
petency of that execution on the ground 
that the hppothecated, properties could not 
be proceeded against in execution and 
contended that a separate. suit to enforce 
the charge was necessary. This objection 
prevailed before the Subordinate Judge 
and the execution case was dismissed. 
The decree-holder preferred an appeal to 
this court which on 22nd February, 1929, set 
aside the order of the Subordinate Judge 
and directed him to proceed with the 
execution. In the interval, namely, between 
the date of the order of the learned 
Subordinate Judge of Purnea refusing to 


. execute the decree and the date of the order 


of this court setting aside that order, the 
learned Subordinate Judge sent a certificate 
of non-salisfaction of the decree to the original 
side of the Calcutta High Court and thereupon 
the decree holder got the desree transferred to 
Dhanbad where something was done towards 
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‘ ‘its. execution but nothing was realised. 
„After the disposal of the appeal of the decree- 
holder by this Court on 22nd February, 
-1929, the execution case at Purnea was 
restored and was proceeded with. 
.objection. was taken by the appellant 
judgment-debtor on the ground that the 
Purnea Court had no jurisdiction to proceed 
with the execution without a fresh order of 
transfer from the Calcutta High Court 
cwhich had passed the decree. His conten- 
-tion was -that- the decree had come to 
‘Purnea on transfer from Calcutta and as 
‘the certificate of non-satisfaction was already 
‘sent -to Calcutta, the Purnea Court ceased 
to--have -jurisdiction to execute the decree 
especially as -the.decree in the meantime 
‘wastransferred to Dhanbad, The judgment- 
-debtor further alleged a satisfaction -of 
‘some amount over. and above the amount 
‘credited by the decree-holders. . According 
.to the judgment-debtor a sum of Rs 34,475-0-6 
was. realized, while according to the credit 
‘given in. the execution petition only a sum 
of Rs: .27,802-14-6 is shown as having been 
realised. Both these objections have been 
overruled by. the learned Subordinate Judge, 
The-judgment-debtor has appealed. : 
: “I shall first take.-upthe objection about 
the. competency of the Purnea Court. to 
‘execute the decree. The question is very 
simple.--It is a well settled principle of law 
that*when an orderof a courtis vacated in 
‘appeal: all-the proceedings taken in con- 
sequence. of the vacated order fall to the 
ground. The order of the learned Sub- 
ordinate Judge dismissing the execution 
was set aside. by this court and therefore 
the certificate of non-satisfaction sent by 
him to the Calcutta. High Court is of no 
` effect... The fresh transfer to Dhanbad and 
steps. taken there are on the same footing 
as if they. did not exist as the execution 
will: be. taken to have. been. all along 
pending.in the Purnea Court and is being 
continued under the- orders of this court. 
This. contention’ has no merits. (His 
Lordship: considered -the other argument 
and concluded:—) There is no merit 
in either of the two grounds raised 
by the appellant. The appeal is dismissed 
with costs. Let the record be sent down 
at once. The learned Subordinate Judge 
will proceed with the execution with all 
possible expedition. 

- Courtney-Terrell, C! J.—I agree. 

| Nea. Appeal dismissed. 


MOIDOOV. MUHAMMAD. 


Fresh 


‘Ramier (2), relied on, Adhar Chandra 


‘Court Judge, Rangoon, 
November, 1932, in Civil Révision No: 7406 _ 


144: 1-0: 
RANGOON HIGH COURT. `: 


Civil Revision Application Nø, 18 of-1932; ` 


February-20,1933. “| = . 


BAGULEY, J. A ae 

"CO. MOIDOO-—APPLIOANT “rai 
versus. OF fg ke es 

S. MUHAMMAD — RESPONDENT. : 


Civil Procedure Code (Act V of 1908), 0. XXI, r. 
16—Assignee's application to get his mame sub- 
stituted, whether an application to take a atep*in- 
aid—Limitation Act (1X of 1908), Sch I, Art. 182 (5). 

An application by a transferee to get his name 
substituted is not an application for execution, . but 
it isan application acking the court to take a step-in- 
aid of execution Under O. XXI, r. 16, 0. P. O. though 


and.the court had heard objections to execution, if ` 
any i 
Where an application is made in effect- merely to ' 
get rid of the clog which clogs the transferee’s 
freedom of action in executing his decree, he must 
be regarded as asking thecourt to take .astep in 
aiding him to execute the decree. Pitam Singh 
v. Tota Singh (1) and Annamalai Mudaliar ` v. 
Dass - vs 
Lal Mohun Das (3)and Sariatolla v. Raj Kumar 
Roy (4), referred to. a . p 
Civil Revision Application against the 
judgment and decree ofthe Small Cause 
dated the 17th 


of 1932. 


Mr. N.N. Menon, for the Applicant. ` 7 


Mr. Wiseham, for the Respondent. © ` - 
Judgment—On 30th November, 1928, -a 
‘decree was passed in favour of N. K:N, 
Muthiah Chettyear against S. Muhammad 


_the present respondent and others, This- 


‘decree was assigned by the decree-holder 
to Chethoiyot Moidoo, the present” peti- 
tioner, and on 7th November, 1929, he filed 
an application in the,Court of Small Causés, 
Rangoon, asking that his name should 
be brought on therecord in placé of the 
‘original decree-holder. Notices were issued: 
and finally, on 6th January, 1930, the 
Judge passed an ‘order granting the 
application. On 8rd December, 1932, an 
application for execution was filed by the.’ 
present applicant. Objection wag raised - 
and it was argued that the application 
was time-barred. The objection was allowed - 
Hence the present application for revision. | 
The learned Judge was unfortunate in 
that he consulted an out of date comment- 
ary. From the commentary he read Art. 
182 (5), Limitation Act, and said that the 
clause lays down that the period of limita- 
tion viz., three years.— 

‘must be counted fromthe date of applying to 
thelproper court for execution or take some steps-in- 
aid of execution of the decree or order.” f 

. He was unaware of the fact that this 


-the transferee might file an application for execution ~. 
che could not get execution in any form until after. 
‘the notice mentioned inthe proviso had been issued 


e 
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article has i been ‘amended, and now the three’ 


years limitation runs: — 

“Where the application next ieinaier mentioned 
has béen made}the date of the final order passed on 
an application made in accordance withlaw to the 
proper-gourt for execution or, to take some step-in- 
aid of execution of the decree or order" 

The finalorder on the application for 
recognition by the transferee of the decree- 
holder -was passed on 6th January, 1930, 
and, therefore, the application for execution 
madeon 38rd December, 1932, was still 
within three years. 
cate admitted that the Judge had made a 
mistake .in his law, but he contended that 

‘the application made by the transferee 
was mos an application to the court to 
take a step-in-aid of execution. He said 
there wasno need forthe transferee to 
make a separate application for recogni- 
tion. Order XXI,r. 18, provided for an 
application being made by the transferee 
of a decree-holder for. execution direct, and 
there is merely a proviso that where a 
‘decteehas been transferred by assignment 
the decree should not be executed until 
notice has been issued and the court has 
heard objections, ifany to execution. He 
argued that an application solely for the 
purpose of obtaining recognition, of the 
transfer was not entertainable by. the ex- 
ecuting Court. This contention it seems 
tome, cannot be sustained, In Pitam Singh 
v, Tota Singh (1)it was held that an ap- 
plication made by the transferee of a 
decree asxing. that his name might be 
«Substituted onthe record for. that of the 
original decree-holder was an application 
made to the proper court to take some step- 
in-aid of execution within the meaning of 
the article ofthe Limitation Act then in 
force which correspondsto Art, 182 in the 
present Act, In Annamali Mudaliar v, 
Ramier (2) it was held that:— 

“An application purporting to be under s. 232, 
Civil Procedure Code, by the transferee of a decree 
praying to be recognized as assignee plaintiff in the 
suit and stating that when so recognized he “would 
moa an execution _ petition is a step-in-aid of execu- 
ion," 
and. saved. limitation. It seems to me 
from first principles also that , although 
this © application was not an application 
for execution, it was an application asking 
the court to take a step-in-aid of execution. 
Under O. XXI, r. 16, no doubt, the trans- 
feree might file, an application for execu- 
tion but hecould not get | execution in 
in any form until after the notice men- 
tioned in the proviso had been issued and 


(1) 29A 301; 4AL J 181; A W N (19.7) 74, 
(2) 31 M?31; 18M LJ 24. 


GARIB MIAN V. MUHAMMAD HABIBUL RAHMAN; 


The respondent's advo- ` 


apes Cae 


slt 


the court had heard objections to execution 
ifany. The applic ation was made in the 
present casein effect merely to get rid of 
the clog which is to be found to the assignee’s: 
freedom of action in proviso 1r. 16 and 
if a person asks the court to free him 
from an impediment which clogs his free- 
dom of action in executing his decree he 


. must be regarded as asking the court to. 


take a step | in aiding him to execute. the 
decree.’ There is authority that the court 
must not take ioo strict a view of technica- 
lities of this description: Addar Chandra 
Dass v. Lal Mohun Das (8) and Sariatolla 
v..Raj Kumar Roy (4) For these reasons’ 
I hold that the contention of respondent's. 
Advocate must be overruled. The order. 
dismissing the application for execution. 
passed by the Small Cause Court on 22nd 
December, 1932,is set aside and the court 
is directed to proceed with the execution 
petition. The applicant must pay the res-. 
pondent's costs in this court; Advocate’ s fes 
two gold mohurs. 

Order set aside. 


N.-A. 
(3) 24 O 778: 1 O W N 676, 
(4) £7 O 709;40 W N681 





PATNA HIGH COURT. 
Civil Revision No. 118 of 1931. 
July 16, 1931. 
Monamman Noor, J. 
GARIB MIAN THIKADAR —PETITIONER 


VETSUS 
MUHAMMAD HABIBUL RAHMAN— ` 
OPPOSITE PARTY. 

Corporation—Suit for arrears of pay against 
members of Managing Committee of school—Plainte 
iff, if entitled to personal decree. 

When members of the Managing Committee of a 
school are sued by a person for arrears of pay on 
the ground that he was employed by them asa 
teacher in the school and discharged, the plaintiff 
ig entitled only to a decree against the assets of the 
lostitution in their hands and not to a personal 
decree against them in the absence of evidenc2 to 
show that they had made themselves personally liable. 

Civil Revision against an order of the 
Munsif, Dhanbad, dated the 2nd February,’ 
1931. ; 

. Mr. S. C. Mazumdar, for the Petitioner. 

Mr. Janak Kishore, for the Opposite 


Party. 


Judgment.— —This is an GN to 
revise a decree of the Small Cause Court 
Judge, Dhanbad, decreeing the plaintiff's 
suit for arrears of pay as a teacher of a 
maktab of whichthe defendants were the 
members of the Managing Committee. The- 
plaintiff's case was that he was appointed 
by the defendants and afterwards dis- 


O12 z 


charged, He sued them for the arrears of 
pay for fifteen months at the rateof Rs. 12 
per mensem. The learned Advocate, who 
appears on behalf of the applicants, con- 
tends that no personal decree should have 
been passed in this case. I think the 
contention is well-founded. There is no 
finding of the learned Small Cause Court 
Judge > that when the defendants appointed 
the plaintiff as a teacher of the maktab 
they: pledged their own credit or made 
themselves personally liable. They acted 
as members of the Managing Committee 
of an aided school, and in my opinion they 
were sued also, as it appears from the 


judgment of the learned Small Cause Court ` 


Judge, in that capacity. Under the cir- 
cumstances no personal decree can be passed 
against them. 
. The decree passed by the learned Small 
Cause Court Judge, will be modified to this 
extent: that the plaintiff will be entitled to 
realize the decree only from the assets of the 
school in the hands of the defendants. 
Parties will bear their costs in this Court. 
N-A. Decree modified. 


NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 


Second Civil Appeal No. 546 of 1930. 
February 15, 1933. 
BTAPLES, A. J. C. 
MUN NALAL AND ANOTHER— PLAINTIFFS — 
. _ APPELLANTS 

2 versus 

‘NARAYAN AND OTHERS—DEFENDANTS 

—RESPONDENTS. 

Registration Act (XVI of 1908), s }9—Bvidence Act 
(I of 1872), 8. 92—Partition—Unregistered document — 
Admissibility to prove nature of subsequent possession 
of parties. 

Though the terms ofa deed, which is inadmis- 


sible inevidence for want of’ registration, cannot. 


be proved, nor can the deed be used to prove 
possession, -when possession has been proved by 
other evidence, the deed can be admitted in evi- 
denos. to prove that the possession was adverse 
or- prove separation between the members of 
a joint family. Varada Pillai v, Jeevarathnammal 
(1) and Saraswatamma v. Paddayya (3), relied on. 
Narayan Bisnoi v. Jaswant Singh (2), distinguish- 
8 

A partition is not required by law to be effect- 
ed by a document, and, therefore, s. 91 of the 
Evidence Act, would not bar oral evidence iniregard 
to partition. 


Second Civil Appeal against the decree of 
the District Judge, Nimar, dated the 16th 
June, 1931, in Civil Appeal No. 68 of 1930, 
arising out of the Civil Suit No.7 of 1929, 
in’ the Court-of-the Additional Sub-Judge; 
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Second Class, Khandwa, dated ‘the 29th 
January, 1930. 

Mr. R. M. Bhagade, for the’ A aa 

Mr. S. B. Gokhale, for the Respondents: 

Judgment.— The father of the appel- 
lants, Bhau, and the father of the respond- 
ents, Bhika, were brothers. Admittedly they 
separated. Bhau died in 1917 and Bhika died 
some two years later. Thesuit was brought 
for possession of a house which was alleged 
to belong to Bhau. The respondents on ‘the 
other hand, contended that when the prop- 
erty was divided the house in suit was al- 


lotted to the share of their father Bhika and _ 


possession was delivered to him and thai 
he and after his deaththey have been. in 
possession of the house in dispute adverse- 
ly to the plaintiff-appellants. The trial 
Court found that there was an unregister- 
ed deed of receipt, dated the 2nd May, 
1915, produced by the defendants, Ex. DA, 


which it held to be inadmissible in evi- 


dence, but thatthe defendants and their 
father before them were in possession of the 
house as owners and the question of ad- 
verse possession did not arise. On appeal 


-the District Judge has found that, though 


the receipt (Ex. D-1) was a document that 
required registration and being unregister- 
ed could not be used asevidence of title, 
it could be used in evidence to prove the 
nature of possession and cited in that 
connection the ruling of the Privy Council 
in Varada Pillai v. Jeevarathnammal (1), 
On the evidence, then, of this document 
and also, on the oral evidence the 
trict Judge found that Bhika and after him 
the defendants were in l 
adverse possession of the house and the 
claim of the plaintifis, if any, was barred 
by time. Another question: raised by the 
plaintiffs-appellants that even if the pesses- 
sion of Bhika was primarily adverse there 
was a break in that adverse possession 
when they went to live with Bhika on the 
death of their father and thus began ‘to 
enjoy possession of the house along with 
the defendants has been consideréd ‘by the 
learned District Judge in para. 6 of his 
judgment. I would only add on this point 
that I agree with the reasoning of the Dis- 
trict Jud, ge and hold that if the? possession of 
Bhika was adverse, the fact that on their 
father’s death the apnellants lived with 
Bhika and on his death withthe respond- 
ents, who looked after their property, would 


(D 53 Ind. Oas 901; 43 M 244; (1919) M W N 724; 
10L W679: 40W N 346; 88M L 3213.18 AT, 
J 274; PUPL RPO 6 22 Bom, L R 444; 46I 


A 285 (P O). 
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not constitute any break in the adverse pos- 
session. =, 
The learned Counsel- for the appellants 
has argued that the view of .the law taken 
by the lower Appellate Court with regard 
tothe admissibility of the document (Ex. 
D-1)'is incorrect, and in support of his 
contention he cited Narayan Bisnoi v. Jas- 
want Singh (2) where it has been laid 
down that though a documentis inadmis- 
sible in evidence for want of registration 
it may be used to prove a collateral fact, but 
to be collateral thefact must be independ- 
ent of or divisible from the purpose to effect 
which the law requires registration. The 
learned Counsel for the respondents, onthe 
other hand, contended that this question 
need not be gone into, as, disregarding the 
document (Ex. D-1) altogether, there was 
plenty of oral evidence on -the record: to 
show that Bhika was in possession of the 
house and that his possession must be held 
to be advetse. This matter has been con- 
sidered by the District Judge inthe latter 
part of para. dof his judgment. I am of 
opinion, that this coniention is correct and 
that on the oral evidence too, the finding 
of the lower Appellate Court that Bhika 
was in adverse, possession of the house must 
be upheld. As contended by the learned 
Counsel for the respondents a partition 
is not required by law tobe effected by a 
document and, therefore, s, 91 of the Indian 
Evidence Act would not bar oral evidetice 
in regard to partition. Further, there. is 
no question of proving the terms of the con- 
tract or partition inthe present case and 
if it- is held to be inadmissible in evidence 
oral evidence regarding possession of the 
house would not be excluded, 
. There is aclear finding by the lower Ap- 
pellate Court that Bhika was in exclusive 
possession of the house from theyear 1915. 
and that findingis based upon the evidence 
onthe record and should not now be dis- 
turbed in second appeal. Iwould only add 
that I agree withthe finding and hold that 
on the facts proved, namely, that Bhika 
-remained -in sole possession of the house, 
that Bhau movedto another house, where 
he celebrated his son's marriage and lived 
tillhis death, and that ef.er quitling the 
house Bhau had no further concern with it, 
the only inference that can be drawn is that 
Bhika’s possession wason his own account 
adverse. 
In this view of the matter I need not 
consider whether the document (Ex. D-1) 
can be admitted in evidence for proving 
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the nature of Bhika's possession, but I 
would give an opinion ‘thaton the analogy 
of Varada Pillai v. Jeevarathnammal (1), 
if it can beproved, as it has now been 
proved by independent evidence, that 
Bhika wasin possession from 1915, then 
the document could be used to show that 
his possession was adverse. I think ihe case 
in Narayan Bisnoi v. Jaswant Singh (2) 
can be distinguished, as there an attempt 
wes made to use the document to prove 
the natureof a lessee’s possession and pre- 
sumably to prove thete:ms of the lease, 
whilst in the present casethere is no at- 
tempt made to prove the terms of the 
deed, but the deedis only used to show 
that possession, which has been proved by 
independent evidence, was adverse. In any 
case, if there is a conflict of authority in 
the matter, the decision of their Lord- 
ships of the Privy Council must prevail, 
and Iwould point out ihat that decision 
was passed several years after the case in 
Narayan Bisnoi v. Jaswant Singh (2). I 
would also refer to Saraswatamma v, 
Paddayya (3) where it has been clearly held 
that a deed of a partition between memberg 
of a joint Hindu family, which was in- 
admissible in evidence to prove the parti- 
tion on account of want of registration, was 
still admissible as evidence to prove an 
intention among the members of the family 
to become divided. Onthe analogy of that 
case the receipt (Ex. D-1), though inade. 
missible in evidence to prove partition, 
could be used to show that as a matter of 
fact Bhika and his brother Bhau intended to 
separate and had effected .a separation 
among themselves. From this too it would 
follow that possession of Bhika could not 
be possession on behalf of Bhau, but 
would beadverse to him. Without, there- 
fore, dissenting from Narayan Bisnoi v. 
Jaswant Singh (2). I would hold that, 
though the terms of a deed, which is in- 
admissible in evidencefor want of. regis- 
tration, cannot be proved, nor can the deed 
be used to prove possession, when possession 
has been proved by other evidence the deed 
can be admitted in evidence to prove that 
the possession was adverse or to prove 
separation between lhe members of a joint 
family. ` : i 
In any view, however, it is clear that 
adverse possession has been proved in the 
present case, and the appellants, who have 
been excluded from possession since 1915, 
have now no right or title to the property. 


(3) 71 Ind, Oas, 274; 48 M349; 44 MLJ45;“ IR 
1923. Mad. 297; 18L W 418, 
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The case has been rightly decided, and 
I dismiss the appeal. Costsof the appeal 
will be borne by the appellants. Other 
costs as ordered by the lower Appellate 
Court. — . i 

As - Appeal dismissed. 


ee aranan 


; OUDH CHIEF COURT. : 
Miscellaneous Civil Appeal No. 22 of 1932. 
rin - March 15, 1938. 
ene Raza AND Suita, JJ, | - 

-Thakur JANGLI BAKHSH SINGH—~ 

l OBJECTOR ~APPELLANT 
| versus ane 

BUDDHAN LAL AND OTHERS —DeORER- - 

p HOLDERS — RESPONDENTS. - 

F Civil Procedure Code (Act V of 1999, O. XXI, 
mr. 84, 90—Failure to deposit twenty-five per cent. 
of purchase money immediately after sale, whe- 
ther vitiates sale—Mere irregularity—Substantial 
injury, absence of—Sale. confirmation of— Inter- 
ference with confirmation, propriety of. 

Failure to deposit twenty-five per cent. of the 
purchasc money immediately as required by O. 
KAT, ir. 81, of the Code of Civil Procedure, is no 
more-than a mereirregularity within the meaning- 
of r: 80, which would not affect the validity of the 
gale, unless it could be shown that substantial in- 


{ry was thereby caused to the judgment-debtor.. 


Where -no substantial injury has been caused, the 
confirmation of the eale is proper and should not be 
interfered with .. ` i ` a7 


- Miscellaneous : Civil Appeal against an 
order of the Subordinate Judge, . Sitapur,: 
dated the lith January, 1932. . 
i yr Beni Madho Mehrotra, for .the Appel- 
AD. : so 
_ Mr. R. N. Harkauli, for the Respondents. 
.. Judgment. —This is an appeal from an 
order of the learned Subordinate Judge.of 
Sitapur, dated the 11th of January, 1932, 
confirming a_sale...of certain immovable 
property in execution of a - decree. 7 
| The, facts relevant to this.appeal may. 
be shortly stated:—. . Ma 8 
..The sale of the property was concluded. 
for. Rs. 14,000 on. the 30th November, 1931,: 
at about 4 p.m. ‘The auction-purchaser,- 
Thakur Anrudh Singh,. could not deposit 
25,per cent. ofthe purchase-money. imme-- 
diately, as it had.grown late, and he could- 
not cash his cheque, which he had got with 
him at that time. He, therefore, asked the 
sale officer to permit him to deposit.the. 
amount the next.day. He was allowed to 
do so, and the money was actually deposit- 
ed.the next day. = : 
‘Thakur Jangli Bakhsh Singh, one of. the 
judgment-debtors, filed an, objection under. 
O. XXI, r. 90, Sch. I of the Code of Civil 
Procedure, on the 2nd- of January, 1932. - 
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The ledrned Subordinate Judge dismissed 
the objection and confirmed the sale on the 
llth of January,£932:Thakur Jangli Bakhsh 
Singh appealed tq this court, contending: 
that the deposit of ‘one-fourth of the pur-. 
chase money made by the purchaser was 
no-deposit in the eyes of law, and that the 
sale was void ab initio. a 2 

In oue opinion, the judgment-debtor’s 
contention. is not well-founded and must 
be overruled. In the special circumstances: 
of this case, it may almost be said, that the 
deposit was made immediately, i. e., as 
soon as was possible,-owing. to the fact, 
that the sale was concluded at about 4:P. Mẹ 
when the Bank was closed, and the amount. 
could not be deposited in cash, Ib. was- 
held in Ahmad Bakhsh v. Lalta Prasad (1), 
that the fact that an auction-purchaser at 
a-sale held in. execution of a decree did 
not pay the 25 per cent. of the purchase 
money required by s. 303 of the old Code of 
Civil Procedure, at the time of the sale, 
was’ a mere irregularity which would not. 
affect the validity of the sale, unless it: 
could be shown that substantial injury was 
thereby caused to the judgment-debtor, .. . : 

It: was- held. in Bihari Lal ..v. 
Ram. Chand 110 Ind, Cas, 773 (2°, also 
that failure to deposit 25 per cent, 
ef the purchase-money immediately, .as 
required by O., XXI, r, 84-of the Code of 
Civil Procedure, is no more than a..mere 
irregularity within the meaning ofr, .90, 
which -renders the sale voidable only, it 
substantial injury has resulted by reason 
of such irregularity, ot cate 

It has been held by the High Courts of. 
Calcutta and Madras also that failure to, 
deposit 25 per cent. immediately, as -rea 
quired by O: XXI, r. 84,is no more than a 
“material irregularity” within the meaning ` 
of r. 90, which ‘would render the sale void- 
able-if substantial injury has resulted .by:. 
reason of such irregularity: See Bhim 
Singh. v. Sarwan Singh (3) and Venkata-ve 
Band (Oe oe ee a ae 
- The decision of a single Judge of the late: 
Court of the Judicial Commissioner of Oudh 
in. the case-of Ali Muhammai v. Alia 
Khanum 5), of course, supports the con- 
tention ofthe appellant’s Jearned Counsel, 
but with the due deference to the learned 
Judge who decided that case, we are of 
opinion, that the failure to deposit imme- 
diately 25 per cent. of the purchase money 
< (D 2 A 238, 3 f 

(21110 Ind. Oas, 773. 

(3) 16 0 33, 


~ (4) 14 M 297. i 
(5) 20 Ind, Cas. 230; 20 L J 216: 
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under O. XXI, r. 84 of the Code of Civil 
‘Procedure, does not vitiate the sale ab 
initio. In our opinion, failure to deposit 
25 per cent. of the purchase money imme- 
diately as required by O: XXI, r. 84 of the 
Code of Civil Procedure, is no more than a 
mere irregularity within the meaning of 
r. 90, which would not affect the validity 
of the sale, unless it could be shown that 
substantial injury was thereby caused to 
the judgment-debtor. In the case before 
us it is not shown that any substantial 
injury was caused to the judgment-debtor. 
In these circumstances we are not prepared 
to interfere with the order passed by the 
learned Subordinate Judge. 
.. Accordingly, we dismiss the appeal with 
costs. 
N.-A. Appeal dismissed. 


RANGOON HIGH COURT. 
Second Civil Appeal No. 202 of 1932, 
| January 24, 1933. 
Bacutay, J. 
U SOE GYI AND anotHer—APPELLANTS 


versus 
KO PO KHAING AND orgErs— 
j RESPONDBNTS. 

Civil Procedure Code (Act V of 1908}, O. XXI, 
r. 68—Successful suit under—Cosis in previous mis- 
cellancous proceedings—Whether can be recovered as 
damages ~Practice of Courts in Burma—Altiachment 
before judgment—Sale before suit—Objection—Burden 
of proof of collusive nature of sale 
` It is the practice of courts in Burma to allow 
a party who files a successful suit under O. XXI, r. 
63,0. P.O to recover as damages costs incurred in the 
miscellaneous proceeding. V. E. R. M. Firm v. 
Maung Po Kyone ‘3), relied on. . 

Where the plaintiff: attached a property before 
judgment as belonging to the defendant but an- 
other person in whose favour a ‘sale-deed had been 
executed a month before the suit objected to it, and it 
appeared that the sale-deed was executed for a debt 
but- there was nothing to show that pressure was 
brought to bear on the defendant for 
the ‘deed : 

Held, that it was for'those who asserted that the 
- sale was a collusive and fraudulent one to produce 
at any rate some evidence to show that this was the 
cnse.-- 

: Second Civil appeal against a decree of 
the District Judge, Pyapon. - 

Mr. Tha Kin, for the Appellants. 

Mr. Lambert, for the Respondents. 


Judgment.—On 12th June, 1932, U Soe 
Gyiand Daw Chit filed a suit against Po 
Hlaing and Ma I Yin for Rs. 910. On 
26th June they applied for attachment 
before judgment of a sampan stating that 
it belonged to Po Hlaing. and attachment 
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execution of 
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was effected. Po Khaing and Ma Sein’ 
Mo applied for removal of the attachment 
but failed; s> they filed the suit which 
gave rise to the present appeal asking for 
a declaration thatthe sampan in question 
belonged to them and was not liable for 
They also claimed 
their costs inthe removal ofattachment , 
case and damages for the period for which 
they were unable to vse the sampan 
owing tothe altachment. The defendants 
Soe Gyi and Daw. Chit pleaded that the 
sale-deed was null and . void as, it was 
executed collusively, fraudulently and with- 
out consideration between relations as Ma 
Sein Mo is Po Hlaing’s sister. The trial 
Court held that Po Hlaing and Ma E Yin 
hadsold the. sampan for good consideration 
ofanold: debtof Rs. },000 and therefore 
the sale deed was good. It gave a decree 
infavour of the plaintiffs declaring that 
the sampan was not liable to attachment | 
as it belonged to the plaintiffsand it gave- 
Rs. 328-10-0 damages, Its, 95-10-0 costs in 
the miscellaneous case and the remainder 
as damages for being prevented from using 
the sampan. On appeal the learned: 
District Judge confirmed the- findings of. 
the trial Court although he slightly altered 
the wording of the decree. ao 
The first ground argued in second ap- 
peal is that the lower Courts erred in law 
in awarding the costs of the miscellaneous 
proceedings and reliance is placed on 
Muuny Tun Myat v. Raman Chetty (1) and 
Mahram Das v. Ajudhia (2). These are 
both very old cases indeed and it is the 
constant practice of Courts of this. Province 
in cases of the present kind to allow a party 
who files a successful suit under O., XXI, 
r, 68, to recover as damages costs incurred 
in the miscellaneous proceeding. This 
has been recognised by this court in VY, Æ. 
R. M. Firm v. Maung Po Kyone (8) and 
I donot think it necessary to go into this, 
matter further. The next point raised is 
that the lower Courts were wrong in laying 
the burden of proof on the present appel-. 
lants mainly because as has been stated 
Ma Sein Mo and Po Hlaing are brother and 
sister. It must be noted however that 
thé sale-deed relied upon is datéd 6th May, 
1931, more thana month before Soe. Gyi: 
filed his suit against Po Hlaing and his 
wife. That the sale by registered deed 
was for a debt is beyond all question.’ 


(1) (1893-1903) L B R 37. 

(2)8 A 452; A W N (1886) 189. 

(3) 112 Ind. Cas. 285; A I R 1929 Rang, 249:6 R. 
408. ` - 
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There is nothing to show that atthe time 
the sale was executed pressure was being 
brought by Soe Gyi against Po Hlaing for 
payment of the money owed to him and 
there isno doubt that possession was actual- 
ly given: Under these circumstances it 
was certainly for those who asserted that 

othe sale was a collusive and fraudulent 
one to produce at any rate some evidence 
to show that this was the case. They have 
not produced any evidence to show ‘that 
Po Hlaing had been pressed for payment 
more than a month before the suit was 
filed and both Courts have held as a 
fact that there was consideration for the 
sale. This appeal is under s. 100, Civil 
Procedure Code, and it is impossible to 
challenge the finding of fact that there was 
consideration for the sele. As possession 
passed at the time of the sale itis impos- 
sible to hold that the lower Courts have 
come to a wrong decision, For these rea- 
sons I confirm ths decree of the lower 
Appellate ‘Court and dismiss this appeal 


with. costs. Advocate’s fee- three gold 
mohurs. ` 2 
NA, -Appeal dismissed, 


PEN 


., OUDH CHIEF COURT. 
First Civil Appeal No. 76 of 1931. 
January 23, 1933. 
Bisaesuwar Nara AND Nanavotty, JJ, 
Musammat SUKHDASI KUAR AND OTHERS 
~- DEFENDANTS —APPELLANTS 


versus 
FATEH BAHADUR SINGH—PLAINTIFF — 
é RESPONDENT. 


Family Settlement—Dispute ending in settlement 
not proved—Arrangement, whether binding on mem- 
bers of family—Adverse posszssion—Evidence of 
actual possession —Necessity of —Limitation Act (IX of 


908), Sch. I, Art. 120—Mutation in defendants’ names” 


by plaintiffs consent—Assertion of title—Suit for 
declaration—~ Limitation, when begins to run. 

hough there can be no presumption that muta- 
tion in thename of a Hindu widow is by way of 
consolation, yet the entry of a Hindu widow's 
name in the khewat after the death of her deceas- 
ed husband in a joint family is by no means 
uncommon Hence, where there is no proof that 
there was any dispute in a family which resulted 
in a family settlement, an arrangement by which 
a male member of the family allows mutation to 
be effected in favour of a Hindu widow by way 
of consolation, will not be binding as a family 
settlement. Bisheshar Dayal v. Hira Lal (1), relied 
on. [p. 319, col. 1] 

Where adverse posszsgion is claimed by a party 
he should first establish that he has actually beca 
in possession of the property and where there is 
no syeh evidence, no case of adverse possession can 
be said tobe made out. [p. 319, col 2] 

Where mutation entries in favour of certain per- 
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sons were alleged to have been made with the 
plaintia’s consent and the plaintiff hud no griev- 
ance against the defendants until they assefted 
title on that basis; and on this wrong assertion as 
cause of action plaintiff sued for declaration. 

Held, that limitation forthe svit would begin to 
ran from the date of the assertion of title by the 
defendants [ibid | 


First Civil Appeal against an order 
of the Additional Subordinate Judge, 
Sultanpur, dated the 31st March, 1931. 

Mr. A.C. Mukerji, for the Appellants, 

Messrs. Hyder Husein, Ganpat Sahai and 
Ghulam Imam, for the Respondent. 


Judgment. - This is a defendants’ 
appeal against the decree dated the 31st of 
March, 1931, of the . learned Additional. 
Subordinate Judge of Sultanpur, Jt 
arises out of a declaratory suit. : 

The following pedigree which is admitted 
by the parties will show the relationship 
between them: 


Jagmohan Singh 





= 
Tej Bahadur rtf aka Shamsher 


singh Bahadur 
=NMusammat | Singh = 
Sukhdasi Kuar | Musammat 
Defendant Fateh Bahadur Manraji Kuar 
No, 1 Singh Defendant 
Plaintiff. No, 2. 
, ne AH Sen 


Singh=-Musammat 
Anuraji Kuar, 
Defendant No. x, 


It is also common ground between the 
parties thaton the death of Musammat Deo 
Kuar, widow of Lachhan Singh, a brother 
of Jagmohan Singh, Tej Bahadur Singh, - 
Balkaran Singh and Shamsher Bahadur 
Singh inherited each a one-seventhshare in 
the property possessed by her, The plain- 
tiff's case was that no separation ever took 
place in the family of Jagmohan Singh, 
that about eighteen years ago Tej Bahadur 
Singh died in a state of union, that 
Balkaran Singh and Shamsher Behadur 
Singh died subsequently in October, 1924, 
leaving the plaintiff Fateh Bahadur Singh 
and Gandharap Sen Singh as the survivors 
of the joint Bindu family, that on the 16th 
of June, 1927, Gandharap Sen Singh also 
died whilst the family was joint, leaving the 
plaintiff as the sole survivor of the family. ` 
The plaintiff further alleged that Tej 
Bahadur Singh, Balkaran Singh and 
Shamsher Bahadur Singh, did not keep 
the shares inherited by them from Musam- 
mat Deo Kunwar, separate, but blended 
them with their ancestral property so as to 
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give them the character of joint femily 
property. Healso averred. that after the 
death of Tej Bahadur Singh mutation “was 
‘made in favour of defendant No. 1, and 
after the death of Gaandharap Sen Singh 
in favour of defendan‘s Nos. 2 and 3, for 
their consolation and the names of the 
aforesaid widows accordingly stand entered 
in the Khewat but the plaintiffis in posses- 
sion and occupation of the entire property 
in dispute as a proprietor. As the defen- 
dants about Februar’, 1930, asserted their 
title to the shares intheir names and have 
also, on.the 21st of March, 1930, instituted 
a suit for profits against the plaintiff, he has 
instituted the present suit for a declaration 
“that he isthe owner of the shares in dispute 
specifiedin the list annexedtc the plaint 
and thatthe defendants had no rights in 
them. 

The defendants in their wrilten statement 
pleaded that there had been two separations 
in the family, oneabout twenty-five years 
ago when Tej Bahadur Singh separated 
from his brothers Balkaran Singh and 
Shamsher Bahadur Singh and the other 
about eight years ago when Gandharap 
Singh separated from the plaintiff. They 
also dénied that the shares inherited by Tej 
Bahadur Sigh and his brothers from Deo 
Kuar had ever been blended with the 
ancestral properry soas to give them the 
character of joint family property. Sukh- 
dasi Kuar, defendant No. 1 further pleaded 
that mutation of names effected in her 
favour in respect of her husband’s property 
was the result of a family settlement bet- 
weenher on the one hand and Shamsher 
-Bahadur Singh and Balkaran Singh onthe 
other and the plaintiff was estopped from 
challenging it. She also claimed to have 
acquired title in respect of her husband's 
share by adverse possession for more than 
twelve years and that the claim in respect 
-of it was barred by limitation. 

On the pleadings of the parties, the lower 
Court framed eight issues and its findings 
in respect of them were as follows:— x 

1. TejBahedur Singh never separated 
from Balkaran Singh and Shamsher Bahadur 
Singh as alleged. ` ae : 

2. The alleged separation between plaint- 
iff and Gandharap Sen Singh was no 
proved. > s 

3. Thesons of Jagmohan Singh blended 
with their ancestral property, the property 
inherited by them from Lachhan Singh with 
the result that this property also acquired 
the character of joint family property. 

4, The court-fee paid was sufficient, 


SUKHDASI KUAR V., FATAH BAHADUR SINGH. 


317 

5. Defendant Nc. 1 bad not been in ad- 
verse pcessession for more than twelve years 
of the share of her deceased husband. 

6. The suit was not barred by s. 42 of the 
Specific Relief Act. : : 

7. The alleged family settlement was not 
proved and the mutation effected in favour 
of the defendant No. 1 was only by way of 
consolation. : 

8. The plaintif was not estopped from 
challenging the binding nature ofthe alleg- 
-ed family settlement. - 


The learned Counsel for the defendants- 
appellants has challenged before us the 
correctness of ‘the lower Court's findings on 
all the above mentioned points except Nos. 4, 
6 and 8. We will first of all deal. with the 
question of the two alleged separations. 


The defendants have examined twelve 
‘witnesses in proof of the alleged separations. 
(Their Lordships discussed the evidence 
of these witnesses and continued:) Hav- 
ing given our careful ` consideration 
to it, we can see ne sufficient grounds to dis- 
‘agree with the estimate formed by the lower 
Court about the worthless character of the evi- 
dence of these witnesses. We also consider it 
unnecessary to recapitulate the criticisms 
made by the lower Court in respect of it. 
According to the defendants’ evidence, the 
first partition was effected by three persons, 
Mahadeo. Singh, Govind Singh and Babu 
Shukul. Ram Sunder D. W. No. 3 deposed 
‘that allthe above three persons are alive 
but none of them has been examined in 
proof of it. The parties are Thakurs by 
caste but it is significant to note that out 
of the witnesses who have given direct evi- 
dence of separation, not one except Manraji 
Kuar defendant No. 2 is a Thakur. Four 
out of the six witnesses of this group, namely, 
D. W. No. 3, D. W. No. 4, D.W. No. 7 and 
D. W. No. -12 are Brahman residents of 
village Baraunsa in which D. W. No. 12 is a 
co-sharer. Defendant's Witness No. lis a 
“‘Dasaundhi Vaish and a tenant of Jadu 
‘Nath Singh D. W. No. Il. All 
-the witnesses have deposed that at both 
the partitions written chithis were prepared 
-but none of the chitthis has been produced and 
no satisfactory explanation has been given 
for their non-production. There is not a 
‘scrap of documentary evidence to show that 
any change took place in the entries in the 
village papers ¿s a result of either of the 
‘two partitions. On the contrary Ex. 45 isa. 
copy of the statement made by ` Manraji 
Kuar defendant No. 2in a criminal case in 
February, 1930. She stated as follows:— ` 


Shs 


-'“When my husband died, -Sukhdasi and Fateh 
Bahadur Singh lived with me.........The sir of Fateh 
Bahadurand mine is cultivated in one; the grain is 
divided The collection is made by Fateh Bahadur 
Singh .../..,,. The revenue of my share also is deposited 
by Fateh Bahadur Singh I have not got a 
separate seryant. 

. Musammat Anuraji Kuar defendant No. 3 
in her statement (Ex. 47) made in the same 
case stated as follows:— 

“My sir and that of Fateh Bahadur is joint. Grain 
produce is divided mutually...1 have told the thanedar 
that I, MusammatSukhdasi, my mother-ia-law, Fateh 
Bahadur, his mother and wife lived at one place and 
that Fateh Bahadur was the head of the family.” 

The siahas Exs. A-13 to A-20 show that 
the joint collections in respect of all the 
property in suit used to be made 
by Sanoman Singh. It is true that 
at the timeof the mutation made infavour 
of Sukhdasi Kuar a mukhtarnama ‘was 
executed by the latter in favour of 
Sanoman Singh but there is ample evi- 
‘dente on ‘the record to showthat Sanoman 
Singh was an old servant of thefamily (see 
P.W. No. 1, P. W. No. 2, P. W. No. 4 and 
P. W. No. 8). Of the above siahas 
"Ess. A19 and A20 relate to 1336 Fasli. 
Exhibit 181 isa copy ofthe plaint filed by 
‘the present defendants Nos. 1 to 3claiming 
against the present plaintiff their share of 
profits for 1336 Fasli. This shows clearly 
‘that the collections made by Sanoman 
Singh in 1386 Fasli as evidenced by 
Exs. A-19 and A-20 could not have been 
made on behalf of the defendants. 
Exhibits 73 to 179 are dakhilas of Govern- 
ment revenue deposited by Balkaran Singh 
_ or Fateh Bahadur Singh. There is nota 
- singledakhila forthcoming of Government 

revenue having ever been paid by any of 
the defendants. Exhibits 35 to 63 are 
copies of Khasras for various years which 
show that the sir was also entered inthe 
joint names of all the members .of the 
family. Thus the entire documentary 
evidence on the record negatives the 
alleged separations. There is also the 
strong presumption in favour of joint- 
ness amongst the brothers. We have, 
therefore, nc hesitation in agreeing with 
‘the finding of the lower Court that the 
` defendants have entirely failed to prove 
either of the two alleged separations, 

Next as regards the blending of the 
shares inherited from Deo Kuar with the 
ancestral property. As stated before, Deo 
Kuar was the widow of Lachhan Singh, a 
brother of Jagmohan Singh. She had a 
‘share in the same villages in which Tej 

‘Bahadur Singh and his brothers had their 
‘ancestral share, Exhibit A-ll which is a 
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idd to 
copy of the judgment of the late Court of 
the Judicial Commissioner of Oudh shows 
that Deo’ Kuar had her share partitioned. 
Exhibit 42 is a copy of the partition 
chitthi, The plaintiff has examined eight 
witnesses, P. W. No, 1 to P. W. No. 8, to 
prove that Tej Bahadur Singh and his 
brothers made collections of their ancestral 
shares jointly withtheshares inherited by 
them from Deo Kuar. The revenue of their 
ancestral shares used also to be paid joint- 
ly with the revenue of the inherited shares. 
The sir lands inherited from Deo Kuar were 
also cultivated jointly with their ancestral 
sirsand the produce of bothsirs used to be 
gathered and stored jointly. The learned 
Subordinate Judge before whom these: 
witnesses were examined, has believed 
them. Theevidence of these witnesses is 
strongly supported by the probabilities of 
the case. No reason has been suggested 
for the brothers keeping the inherited 
shares separate. The story told by D. W. 
No. 2 Manraji Kuar about the brothers hav- 
ing given the inherited shares to their 
respective wives, is palpably untrue. 
There is no reliable evidence to corroborate 
her statement. No accounts have. been 
produced to show thattheladies made any’ 
separate collections in respect of these 
shares or had any servants of their own to 
manage them. There is no entry in the 
village papers of the names of the ladies in 
regard to the shares inherited from Deo 
The Khasras Exs. 36, 38,41 and 63 - 
show that plots Nos. 52, 95, 173 and 545 
which out of the sir plots of Deo Kuar had 
fallen into the share of the three brothers, 
were recorded jointly with their ancestral 
sirs. The evidence of the plaintiff's wit- 
nesses is thus supported also by the entries 
in the village lehasras, We are, therefore, 
of opinion that the lower Court was right 
in accepting the unanimous testimony of the 
plaintiff's witnesses on this point and in 
holding that the property inherited from 
Deo Kuar was to all intents and .purposes 
treated bythesons of Jagmohan Singh,.as 
joint family property and thus acquired the 
character of such property. 

The case of defendant No.1 about the 
family settlement is based on the appli- 


‘cations for mutation Exs. A-2and Ad, the 


petitions of compromise Exs. A-3 and A-6 
and the orders passed thereon, Exs. A4 
and A-7. The petitions of compromise are 
signed by Shamsher Bahadur Singh alone. 
It is stated therein that the parties com- 


‘promise to this effect that the mutation.of 


names without power of transfer by 


-mortgage, sale, gift, ete. be made in favour 
of Sukhdasi Kuar and that the parties. 
agree and consent to this. Balkaran Singh, 
.the younger brother of Shamsher Bahadur 
-Singh who was also the manager of the 
family i is not.a party tothese petitions of 
‘compromise The oral evidence in support 
‘of the alleged settlement consists of the 
Statements ‘of only two witnesses D. W. 
-No.-2 and D. W. No. 3.. Defendant's Wit- 
_ness No. 2 Manraji Kuar (defendant No, 2) 
-Stated as follows :— 

“The talk about. the compromise took place in the 


Court. I came to know of the ‘above factsfrom my 
husband on his return from Sultanpur." 

Defendant Witness No. 3 Ram Sundar 
‘Brahman stated as follows :— 

“J did not use to attend the hearing of the muta: 
-tion case of the defendant No. 1. I heard of the 
,compromise -from Shamsher Bahadur Singh He told 
me of it himself as well as on inguicy by me. I 
had no business to make that inquiry. 


Thus it will be seen that the evidence 
ofthesé witnesses on this point is pure 
hearsay. No copy of any petition of ob- 
jection has been filed. There is no evidence 
‘worth the name that there was any dispute 
between Sukhdesi Kuar and the male 
members of the family .which might have 
formed the subject-matter of a settlement. 
‘‘The‘fact of Shamsher Bahadur Singh hav- 
„ing been described as’ objector in the 
petition of compromise can be easily explain- 
ed. Jt is a matter of common experience 
that the opposite party: in mutation proceed- 
-ings is ordinarily. described as objector. 
Though there can be no presumption 
that mutation in the name of a Hindu 
widow is by way of: consolation, -yet as 
observed in Bisheshar Dayal v. Hira Lal 
1): > | 7 ' 
( ie eniry of a Hindu widow's name in the khewat 


after thè death of her deceased husband in a joint 
family is byno means uncommon’ 


Under the circumstances we- are far 
from satisfied that there was any dispute 
in the family which resulted in a com- 
promise amongst all the family members 
so as to give it the character of a family 
settlemeitt and make it binding as such. 
The probabilities are . much stronger in 
favour of the mutation having been made 
only by way of consolation. Under the. 
‘circumstances the ` admission made by 
Shamsher Bahadur Singh in favour of 
‘Sukhdasi Kunwar is nothing more ‘than a 


.gratuitous one and can at any time.be .. 
withdrawn. * 
As regards defendant No. Vs plea of 


: adverse possession, re are of opinion that 
gg 36 Ind, Cas. sar KE 00 221; 1401517 


eresi a rs vos 
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it has no: substance. The first thing which the 
defendant had to establish’ ‘was that she 
had been actually in possession of the 
property. in è 

ly failed todo so. We have already point- 
ed out that the’ siakas showed that the 
actual collections were made by Sanoman 
Singh and have given our reasons for 
holding that they could not be regarded 
as collections made on behalf of defendant 


No.1. There is no evidence that the 
defendant No. lwas even in separate 
possession of any sir lands. The khasra 


entries to which reference has been made 
before, show that all the sir lands were 
held jointly. It istrue that the name of 
Sukhdasi Kunwar is entered as a prò- 


-prietor in the Khewats and in the khasras 


but this was due only to the fact that 
mutation had been effected in her name. 
We must therefore hold in agreement with 
the lower Court that the defendant has 
utterly failed to make out any case of 


“adverse possession. 


-Lastly it was contended that the suit was 


‘barred by limitation. The argument was 


that asuit for declaration being governed 
by Art. 120 0f. the Limitation Act, the 
suit ought to have been -instituted within 
six years of the making of the mutaticn 
in favour of the defendants. Reliance 
has been placed on the decision of a single 
Judge of this Court in Mahabir: Pattak v. 
wi ageshar. Pattak (2). This case is not in point. 
“The present case is not one of any such 
-wrong entry as was -in question ‘in, Mahabir 
Pattak v. Jageshar Pattak (2). The muta- 
‘tion entries: in the name of the defendants - 
-were according to the plaintiff made with. 
-his consent. . The plaintiff-had no grievance 
against the entries until the defendants 


asserted title on their basis for the first 
time in February, 1930. Itis this wrong 
-assertion which constitutes the cause-of 


-action for the present suit. We must there- 
fore overrule the contention. 


The result therefore is that the appeal 


fails and is dismissed with costs. 


NGA. Appeal dismissed. 


(2). 98 Ind. Cas, 750; 3 ow N 896; AIR Pal 
eae abe : 
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PATNA HIGH COURT. 
Privy Council Appeal No. 8 of 1932. 
March 7, 1933. 

Couktngy-Turre, ©, J., AND KULWANT 

f SAHAY, J. 

“HOMESWAR SINGH AND OTHERS — 
SE, APPELLANT 

` versus 4 

.. KAMESHWAR SINGH BAHADUR— _ 
| f ; RESPONDENT. * 

Civil Procedure Code (Act V of 1908, s: 110— 
Appeal to Privy Council—Deternination of the 
question whether judgment is one of affirmance or 
not— Tests. 

.The question whether thejudgment of the High 
Court was a judgment ofaffirmance for purposes 
-of appeal to the Privy Council, .may- be seen 
-by considering the pzsition of the respondent, 
It cannot depend on whether the appellant is the 
plaintiff or the defendant; it depends upon whether 
the judgment is one affirming the judgment of the 
-lower. Court The criterion of the right of appeal 
does not depend-upon whether the effect of the 
modification isin favour ofthe appellant or adds to 
his ooa Annapurnabai v Ruprao (1), refer- 
TO! o > 3 ai 

Messrs. P, Fe. Das, S.-C. Mazumdar and 
N. C. Ghosh, for the Appellants. - 

Messrs. Murari Prasad, S. M.. Gupta and 
R. Misra, for the Respondents. 

Courtney-Terrell, C. J.—This is an 
application for leave to appeal to His 
Majesty in Council from the judgment of 
a Bench ofthis court in a suit in which 
the plaintiff claimed a mortgage decree 
-fora sum of over five lakhs of rupees. 
The lower Court granted a decree but when 
the’case came to this court, this court 
modified the decree as to a part of the 
claim amounting to roughly Rs. 90,000 and 
as to that Rs. 90,000 this court held that 
plaintif was entitled not to a mortgage- 
decree but to a money-decree. - The appel- 
lant contends that the case comes within 
8.110, Civil Procedtre Code, in that the 
decision of this-court does not affirm the 
decision of the court immediately- below 
-this court. In my opinion that contention 
is well-founded - and is supported by a 
decigion-of the Privy Council in the case of 
Annapurnabai v. Ruprao (1). Whether the 
judgment ofthis courl was a judgment of 
affirmance or not may clearly be seen by 
considering the position of the respondent 
inthis case. Had it been the wish of the 
respondent to appeal he could without 
difficulty have claimed that the effect of the 
modification effected by the judgment of 
this court was to deprive him ofa remedy, 
that isto say, the remedy by way ofa 
mortgage-decree and to substitute in place 
__(1) 86 Ind. Cas. 504; AIR 1925 PO 60; SLIA 
19; 51 O 969(P O). 


-would have said 
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of it a remedy by way of a money-decree 
only, and the question of whether the 
judgment of this court is a judgment of 
affirmance or not cannot depend upon whe- 
ther the appellant is the plaintiff or the 
defendant; it depends upon whether the ' 
judgment is one affirming the judgment of 
the lower Court. 

There “was moreover another modi- 
fication of the decree in that -whereas 
the lower Court had under Item No. 6 in 
Sch. IH, granted a decree which covered a 
sum of Rs. 1,70,099, that emount has been 
reduced by the judgment of this court by 


-a sum of Rs. 5,000. Itis immaterial whe- 


ther the effect of the modification is in 
favour of the appellant or adds to his de- 
triment, that is the effect of the wording 
of the section. Had the Legislature chosen 
to lay down a criterion of the right of appeal 
depending upon whether the appellant 
would suffer by the modification or not, it 
so. The view.we are 
taking is, I think, supported by the way in 
which the Privy Council in the case that 
I have mentioned dealt with the particular 
facts before it in which case although the 


.appellant had positively benefited by the 


modification effected under the lower Court’s 
order, he was nonetheless held entitled 
to appeal by reason of the fact that the 
order appealed from did not affirm the 
judgment of the lower Court. For these 
reasons I would grant the certificate asked 
for. i 

Kulwant Sahay, J.—I agree. i 

NAs Certificate granted, - 


` 





. PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. - 
Second Civil Appeal No. 226-75 of 1930. 
March 17, 1931. pawg 
FRASER, J.C., AND SAADUDDIN, A. J. C.- 
ZAMAN KHAN— PLAINTIFF — APPELLANT 
versus . 
. Musammat SULTANA AND OTHERS — 
DEFENDANTS — RESPONDENTS. 
Customary Law (N-W. F. P )—Khalils——Power to 


- make will excluding collaterals of second deg ree. 


Amongst the Khalils of the Peshawar District a will 
in favour of dependants is valid according to the 
custom, provided it is ofa portionofthe property, 
but that custom does not authorize the total dis- 
inheritance of near collaterals such asthose of the 
second degree by wil in favour, of brother's 
daughter or brother's widow. 

It is settled law that the power ‘of will- 
making is distinct from and independent-of the 
power of gift. Rahmat v. Azimulliah (1), Kalandar 
Khan v. Ataulla Khan (2) and Shad’ Ali Khan v, 
Abdul Ghafur Khan (3), referred to. viy 


= 


1933 a 


Second Civil Appealfrom a decree of thè 
Additional Divisional Judge, Peshawar, 
dated the 14th July, 1930. . 

Mr. S. Aslam, for the Appellent. — _ 

Pandit Mool Chand, for the Respondents. 

Judgment.- This further appeal 
arises out of a suit brought by plaintiffs 
who are Khalil Pathans of Pushtikhara in 
the Khalil Tappa for possession of landed 
. property left by Faqir, their collateral in 
the second degree, who died childless. The 
defendants mainly interested are Musammat 
Sultana and Musammat Zohra, The first 
is the widow of Faqir’s brother and the 
second is the unmarried daughter of the 
latter. Faqir executed a will whereby he 
left the property in favour of these two 
females, and the suit was resisted on the 
ground thit they acquired complete and 
valid title underit. Plaintiffs challenged the 
genuineness of the will aswell asthe compe- 
tency of Faqir under custom to which he was 
subject to execute it." The two courts below 
found against the plaintiffs on both the issues, 
but in further appeal we are now concerned 
only with the issue of custom. As regards 
the genuineness of the will there is a con- 
current finding of the courts below and 
Counsel for appellant has rightly abandoned 
the contest on this account. 


The position as regards the will-making 
power was not specifically provided for in 
the riwaj-i-am of 1870, but there an ab- 
solute power of gift was conceded. Acting 
on the theory that power of gift connotes 
a co-extensive: -power . of ‘will, certain 
cases were decided in judicial couris in 
favour of the latter power, though the facts 
in those cases were not quite identical with 
the present one. The first reported case 
relating to Khalils was published in Rahmat 
v. Azimullah (1). The judgment in that 
case is very brief, but shows that the testator 
there, who was sonless, left the whole of his 
property in favour of his sister's sons and 
her husband to the exclusion of collaterals 


of the fourth degree. It was held that upon. 


the evidence taken by the local: Commis- 
sioner it was sufficiently established that 
a sonless proprietor could execute a will of 
the kind then under consideration.- -Sub- 
sequent to this there were certain cases decid- 


edin the subordinate Courts, butin 1897 the < 


matter again went up to the Punjab Chief 
Court in the case of Kalandar Khan v. 
Ataulla Khan (2). 
brought by collaterals of the fourth degree 


(1) 34 P R 1884, 
(2) 44 P R 1897. 


Wid. T l 
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contrary to the actual practice. 


In this case the suit was. 


“was unmarried to the exclusion 
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to set aside a will made by Arbab Husain 
Khan in favour of his daughters and their 
sons. It was in this case that the theory 
that power of gift implied a co-extensive 
power of will was acted upon. This theory 
however was not accepted by the same court 
in ancther Peshawar case reported as Shad 
Ali Khan v. Abdul Ghafur Khan (3), where 
Chatterjee, J., pointed out the distinction 
between gift and will and emphasized the 
position that a power of gift by itself did 
not necessarily connote an equaland co- 
extensive power of will. It may here be 
noted that Chatterjee, J., was one of the 
Judges who decided the earlier case referred 
to above, i.e.. Kalandar Khan v. Ataulla 
Khan (2). Inthis court for some time the 
view taken in Kalandar Khan v. Ataulla 
Khan (2) was adopted but of late it has 
been dissented from and the position here 
now is fully established that the power of 
will-making is distinct from and independent 
of the power of gift. 

In the Code of Custom compiled by Mr. 
Lorimer in the Settlement of 1895-96 Khalils 
asa whole did not endorse the view. which then 
prevailed in the judicial cases cited above, 
and broadly stated that in matters of will 
they were governed by the provisions of 
shariat. This statement however was made 
under religious influence and was obviously 
Since the 
creation of this court, the custom of will 
among the Khalils has been considered in 
one published ruling which is reported as 
No..59 J. R., Shuja Khan v. Nawab Khan. 
The facts of thiscase are also materially 
distinguishable from the facts now before us. 
There a proprietor had left his property in 
favour of his brother to the exclusion of his 
own minor sons. After further inquiry in 
which the representatives of the tribe were 
consulted, it was held that though there 


. wasa presumption in favour of the will- 


making . power among the Khalils, such 
power was. not unrestricted and that in no 
case was. a proprietor authorized to dis- 


. inherit his minor sons al all or hisadult 


sons except in case of proved disloyalty. 
Another case fromthe same tribe came up 
in this court on the revision -side and was 


decided by Mr. Rennie, the then Judicial 


Commissioner,.on 3rd August, 1920 (vide 
‘Revision No. 52 of 1920). Here. Abdul 
Rahman, a childless Khalil proprietor, be- 
gueathed the whole of his property to his 
widow, his brother's widow and to his three 
sisters, of whom two were married and one 
of his col. 
(3) 24 P R 1898, soi 
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laterals of the fourth degree, It was held 
that though the portion of the will which 
was in favour of his own widow and his 
brother's widow was valid, the other por- 
tion which was in favour of his three sisters 
was not maintainable under custom. This 
decision proceeded on the principle laid 
down inseveral rulings of this cuurt that a 
will in favour of dependants of a portion 
of the property is valid even in the presence 
of sons and near collaterals. Here the 
testator’s widow and his brother's widow 
were considered to be dependants, and their 
share of the legacy taken together amounted 
only toa portion of the property and was 
upheld, but the sisters were not considered 
to be dependants for the reason that those 
who were married had already passed out of 
the family and had noclaim for maintenance 
left and the unmarried ones would lose all 
such claim on their marriage. In Civil 
Appeal No, 198 of 1926 this Bench, differing 
from the view held by Pipon, J. ©., as 
‘embodied ‘in several published rulings 
.de,ivered by him, followed the one taken in 
the revision case referred to above and in 
several other cases. It was held by us that 
a will in favour of dependants was valid 
according to the custom, provided it was 
of a portion of the property, but that custom 
-did not authorize the total disinheritance 
‘of’ near colloterals such as those of the second 
degree, which is precisely the case in the pre- 
sent instance, . 
We have heard the question of custom fully 
argued by Counsel on both sides today. We 
do not find any good ground todepart from 
the view we took in the Bench case above 
referred to. It is admitted that thereis no 
direct instance forthcoming on this record 
_ wherein collaterals of the second degree have 
been excluded by will in favour of brother's 
daughter or brother’s widow. We therefore 
. hold that the will of Faqir is not sanctioned 
_by the custom which prevails among the 
'. Khalils of Peshawar District. At the same 
time we are of opinion that the daughter 
and widow of Faqir’s brother are entitled to 
_ maintenance out of this property for the 
reason that Faqir inherited his brother's 
_ portion of the estate and this is conceded by 
appellant's Counsel. We are not called upon 
to tix the amount of maintenance allowance. 
This can be done in separate -proceedings, 
. either in execution or by separate suit as 
defendants are advised to take. So far as 
the present disputeis concerned, plaintiffs 
have succeeded in proving their position that 
the will executed by Faqir excluding ihem 
from inheritance is invalid. We therefore 
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accept this appeal, and setting aside the © 
decree ofthe courts below we decree plaintiff's 
claim with costs throughout. 


NA. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscellaneous Second Civil Appeal No. 58 
z of 1932. 
“February 3, 1933. 
Nryoat, A. J.C. 
Mrs. MAGDELENE RIEGGO—APPLICAN 
— APPELLANT ; 
versus 
P. F.REGO AND ANOTHER — 
Non-APPLICANTS — RESPONDENTS. < 

Succession Act (XXXIX of 19891, ss 269, 2738— 
Provident Funds Act (XIX of 192), ss. 8, 4—Ap- 
plication for Letters of Administration— Power to protect 
property situate in another province—Jurisdiction of 
District Judge— Dependent a murderer—Property, whe- 
ther vests in him— Dismissal ef application for letiers, 
whether vacates o? der under s. 269. . 

The District Judge has under s. 169 of the Succes- 
sion Act power of interference in respect of the prop- 
erty situate outside the limits of the province. |p. 
323, col..2. ; ae 

Under 2 3 of the Provident Funds Act any sum 
stauding to the credit of any subscriber at the time 
of his death and payable to any dependent of his 
vests in such dependent, but if any express provision 
or principle of law prevents the vesting of the prop- 
erty in the dependent, then it must form part of the 
assets of the deceased. |p. 324, col. 1.] 

The property of a deceased person could not devolve 
on his murderer. [ibid], | i 

Section 269 gives very wide powers of exceptional 
nature to the District Judge and in exercise of these 
powers he could pass any order which he considers 
most effectivein the particular circumstances of the 
case. He can appoint a person already in possession 
ofthe property to keep such possession until an 
administrator is duly constituted. {p. 324, col. 2.) 


: The dismissal of an application for. Letters of Ad- 


ministration will not have the effect of vacating an 
order made under s. 269. 


Miscellaneous Second Civil Appeal against 
the decree of the District Judge, Jubbul- 
pore, dated the 22nd September, 1932, in 
M.J C. No. 42 of 1932. 

Mr. P. C. Datta, for the Appellant. 

Mr. P. V. Lobo, for the Respondents. 

- Judgment.—‘This is an appeal from an 
order passed by the District Judge, Jub- 
pulpore, under s. 269 of the Indian Succes- 
sion Act, prohibiting the Chief Accounts 
Officer of the Great Indian Peninsula 
Railway Administration, Bombay, from 
paying the share of the Provident Fund to 
the appellant. ; 

The appellant is the wife of one F.-L. 
Rego, who was an employee of the Great 
Indian Peninsula Railway. He had no- 
minated the applicant, his wife, as his 
nominee in respect of his one-half Provi- 
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` dent Fund, his brothers being nominees in 
respect of the other half. F.I. Rego met 
a violent death on the 20th of August, 
1932, and the appellant Mrs. Rego was 
committed to the Sessions on a charge of 
murdering him. She has since been 
adjudged guilty of the offence. Mrs. Rego 
made an application on the 30th of August, 
1932, for Letters of Administration but that 
application was ‘dismissed for want of 
prosecution on 28th September, 1932. It 
was in the course of these proceedings that 
on 14th September, 1932, an application 
was made by the respondent, P. F. Rego, 
under s. 269 of the Indian Succession Act, 
for issuing a prohibitory order to the Chief 
Accounts Officer of the Great Indian Penin- 
sula Railway, Bombay. An ex parte order 
was passed on 14th September, 1952, subject 
toany objection by the applicant. The ap- 
-pellant moved the District Judge, Jubbul- 
.-pore, for withdrawal -of the order on 20th 
of September, 1932, but the application 
was rejected by the District Judge. 

It is urged that the-District Judge had 
no jurisdiction to pass pzohibitory order 
for the reasons that the property, namely, 
the Provident Fund, lay outside the Pro- 
vince, that the deceased Rego was an 
.Indian Christian who had died intestate 
and, therefore, s. 269 has no applicability, 
that- the share of the Provident Fund 
vested in the appellant and is no longer 
part of the deceased's assets, that the order 
of injunction could only issue to the parties 
and not to the stranger and that in any 
case the appellant's application for Letters 
of Administration having been dismissed the 
order passed by the learned District Judge 
should be vacated. 

The first question is whether the prop- 
erty which consisted of the Provident Fund 
at Bombay could be protected by the 
District Judge, under s. 269 of the Indian 
Succession Act. Section 269 runs as fol- 
lows —: j 

“Until probate is granted ofthe will of a deceased 
person, or &n administrator of his estate is consti- 
tuted, the District Judge, within whose jurisdiction 
any part of the property of the deceased person is 
‘situate, is authorised and required to interfere for 
the protection of such property at the instance 
of any person claiming to be interested therein 
and in all other cases where the Judge considers 
that the property incurs any risk of lossor damage; 
and for that purpose, if he thinks fit, to appoint 
an officer to take and keep possession of the prop- 
erty". z - 

It is urged that the expression ‘such 
property” relates to the part of the prop- 
erty of the deceased which is situate 
within the jurisdiction of the District Judge. 


y 
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-It appears to me that such a narrow con- ` 
-struction 
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is nob possible. The section 
purports to-confer où the District Judges 
powers of interference -in respect of «the 
entire property of the deceased wherever 
situate for its interim protection until an 
administrator of his estate is constituted. 
It is analogous to s. 17, Civil Procedure 
Code. Unders. 273, the probate or Letters 
of Administration granted by the District 
Judge have effect over the property and 
estates of the deceased not exceeding in 
value of ten thousand rupees beyond the 
limits of the province. Whether the Dis- 
trict Judge has power to grant Letters of 


‘Administration in respect of the property 


situate beyond the limits of the Province 
or not he is bound under s. 269 to protect 
the property wherever situate until, if not 
the District Judge, the High Court or any 
other authority grants Letters of Administra- 
tion in respect of such property. The 
power which the District Judge exercises 
under s. 269 is only protective in order to 


‘leave the property of the deceased in 


exactly the same condition as it was at 
his death. This section creates a special 
jurisdiction in the District Judge authoris- 
ing him to interfere‘for the protection of 


-the deceased's property for which ultimately 


an administrator may be constituted. If 
the section is interpreted in a narrow 


-Benge so as to restrict the powers of protec- 


tion given to’ the District Judge to only-such 


-part of the property as is situate within 


the limits of his jurisdiction the very 
object of s. 269 may bedefeated. It would 
necessitate a person interested in the deceas- 
ed's property making several applications 
to the District Judges within whose juris- 
diction various parts of the deceased's 
property are situate and such a procedure 
would obviously run counter to the scheme 
of the law regarding grant of probate or 
Letters of Administration. J am, therefore, 
of opinion that the District Judge has 
under s. 269 power of interference in 
respect of the property situate outside the 
limits of the province. 4 

No doubt if the deceased Rego was an 
Indian C.ristian as defined in s. 2 (d) of 
the Indian Succession Act and had died 
intestate the District Judge's jurisdiction 
would have been ousted under sub-s. 2 of 
s. 269. Whether he was an Indian (i. e., a 
native of India of unmixed Asiatic descent 
as defined ins. 2 (d) of the Act) Christian 
or not is an issue of fact which ought to 
have been raised in the lower Court. The 


‘District Judge's jurisdiction was not chal. 


® 
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lenged on this ground in the lower Court. 
Moreover, it appears from the contents of 
the order-sheet against 28th September, 
1932, that. the deceased Rego had left a 
will in which case sub-s. 2 of s, 269 would 
not come into operation. The dppellant 
not having raised any contention on these 
lines in the lower Court it ig too late to 
press this contention in appeal. 

The next question is whether the appel- 
lant’s share formed a part of the assets of 
her deceased husband. Under s. 3 of the 
Provident Funds Act any sum standing 
to the credit of any subscriber at the time 
of his death and payable to any dependant 
of his vests. in such dependant, and under 
s. 4 of the Act, the officer whose duty it 
isto make the payment is required to pay 
it to the dependant. In case of the 
“dependant” as defined, in s. 2 (c) of the 
Provident Funds Act it is not necessary 
to obtain Letters of Administration [see 
s. 4 (a) of the Act}. It is only in cage of 
a “person other than the dependent that 
under 8. 4 (c) of the Act Letters of Ad- 
ministration or Succession Certificate are 
‘necessary. If any part of the Provident 
Fund vesis in.the dependant to that extent 
it would cease to be a part of the assets 
of the deceased, butif any express provi- 
sion or principleof law prevents the vesting 
of the property in the dependant, then it 
must form part of the assets of the deceased. 
The learned District Judge ‘was ‘right in 
holding on the authority of Kenchava v. 
Girimallappa (1), that the property of the 
deceased could not devolve on his murderer, 
It is urged here that the District Judge 
exercising his powers under s. 269 has no 

| jurisdiction to investigate the appellant's 
title. -The contention is valid so far that 
the District Judge’s finding will not be 
conclusively binding on the party affected, 
but thatis immaterial to the consideration 
of the present . issue. The question is 
‘whether the person who claims interest in 
the Provident Fund is entitled to the 
protection of such interest or not. To this 
end it may be incidentally necessary to 
find whether the appellant is prima facie 
entitled to it or not and whether if she 
were allowed to receive the amount it is 
likely to cause any damage or loss to the 
. other party.- Ifit appears to the District 
Judge that such loss or damage is likely 


.to be caused to the person interested in 
(1) 82 Ind. Cas. 966; 48 B 569: 26 Bom LR 779; 


TR1924 P C 209; 20 L W417; 47M L J401; (1924) | 
N 


A 
“MW N 710; 22 AL J 962;40 OL J 447; 
“Bl . 

f; 
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the Provident Fund whoinvokes the protec- è` 
tion of the court, then undoubtedly the 
District Judge would have the power io 
maintain the status guo as required by 
8. 269 of the Indian Succession Act. 

The contention is no doubt sound that 
the order of injunction must be addressed 
to the party to the proceeding but it 
appears to me that s. 269 gives very wide 
powers. of exceptional nature tothe District 
Judge and in exercise of these powers he 
could pass any order which he considers 
məst effective in the particular cirzumstan- 
ces of the case. Although technically the 
order js one of injunction, it is in substance 
one which puts the person to whom the 
order is issued in custody of the share 
until it is disposed of according to law. 
If the District Judge had power to appoint 
an officer to take and keep possession of the 
property there is no reason why he should 
not appoint a person already in possession 
of the property to keep such possession 
until an administrator is duly constitut- 


d. 

The dismissal of the appellant's applica- 
tion for Letters of Administration cannot 
affect the validity of this order. Section 
269 is independent of any application, 
made for the grant of Probate or Letters 
of Administration, and the power tointexfere 
for the protection given by s. 269 is one 
which has to be exercised independently 
by the District Judge. only for the purpose 
of averting any risk of loss or damage. 
The District Judge gets this jurisdiction 
to pass such order not because an ap- 
plication for Letters of Administration has 
been made to him but because the protec- 
tion of the property is needed. This 
power is, therefore, to be distinguished from 
that given to the District Judge by 
s. 247 of the Indian Succession Act for the 


appointment of a temporary administrator 


pendente lite. This power survives until 
probate is granted or an administrator is 


constituted. Moreover, the application 
which was dismissed for ‘want of 
prosecution did not comprise any | 
claim to the Provident Fund. The 


dismissal of the application, therefore, for 
Letters of Administration will not result in 
vacating this order, 

For the foregoing reasons I dismiss this 
appeal with costs. Pleader’s fees Rs, 25. 
vå, Appeal dismissed, 
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PATNA HIGH COURT.. 
Second Civil Appeal No. 1384 of 1930. 
March 6, 1933. 
AGARWALA, J. 
TIKAM CHAND CHAUDHURY— 
PLAINTIFF ~APPELLANT 
versus 
SUDARSAN TRIGUNAIT AND OTHERS — 
DEFENDANTS - RESPONDENTS. 
Hindu Law—~Joint family—Managing member con- 
tracting loan on pro-note—Liability of other mem- 
erg. . 
When a person borrows money on a promissory 
note as the manager ofa juint Hindu family the 
other membars of the family are liable for the loan. 
It cannot be held thait ths other members are not 
liable on ths ground that an undisclosed principal 
is not liable under the Negotiable Instruments Act. 
Sadasuk Janki Das v, Kishan Pershad (1), Krishna- 
nand Khare v, Raja Ram Singh (2) and Raghunath 
Singh v Sri Narain (3), relied on, Ramgopal Ghose 
v. Dhirendra Nath Sen (4), not followed. 


Second Civil Appeal from appellate order 
of the Sub Judge, Dhanbad, dated the 
23rd June, 1930. 

Mr. U. N. Banerjee, for the Appellant. 

Mr, N. N. Roy,for the Respondents. 


Judgment.—This is an appeal from a 
decision of the Subordinate Judge of Dhan- 
bad, confirming a decision of the Munsif 
of Dhanbad. The plaintiff sued defendants 
Nos. lto 3 on a hand-note executed by 
defendant No. 2 for Rs..600 with interest 
at4 percent. per mensem. The plaintiff 
alleged that the loan was incurred by the 
defendant No.2 asthe managing member 
of a joint Hindu family consisting of him- 
self, his father defendant No. 1 and his 
brother defendant No. 3. The suit was 
contested by defendants Nos. 1 and 3 only 
who pleaded that the money was not 
borrowed for legal necessity and the rate 
of interest was excessive. The first court 
held that’ defendants Nos. 1 and 3 were 
liable but reduced the interest to 12 per cent. 
per annum. Defendants Nos. 


that they were not liable on the groind 
that an undisclosed principalis nəs liable 
under the Negotiable Instruments Act. 
For this proposition the learned Judge 
cited the decision of the Privy Council in 
Sadasuk Janki Das v. Kishan Pershad (1). 
That decision has been considerel by a 


Division Bench of the Allahabad High- 
Court in Krishnanand Khare v, Raja Ram. 


(1) 50 Ind. Cag. 218; A I R 1918 P O 146:43T A. 
33; 46 0663; 2990 LJ 310;17 A LJ 408: 25 M. 
L T 25°; 36 M L J 429; 21 Bom. È R605; 1 U PT’ 
O:W N 937; 


R (PO 37; (1919) M W N 310: 23 
10 L W 148; 12 Bur, L T 160 (R O) 


TIKAM CHAND V. SUDARSAN TRIGUNATT, 


1 and 3 
appealed to the District Judge who held 
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Singh (2), where it was held that the 
principle of that case would not apply to 
a joint Hindu family. Their Lordships at 
pages 395* of the Report ‘held: 

“The position of the head of a joint family is not 
the same as that-of an ordinary business agent and 
according tothe true‘view, a joint Hindu family, 
being a legal person according to Hindu law, law- 
fully represented by and acting through the managing 
member. or head thereof, is included ordinarily in 
the term “a person”. Jn other words, a promissory 
note, according to the definition contained in s. 4, 
Negotiable Instruments Act, is an instrument in 
writing containing an unconditional undertaking to 
pay & certain sum of money signed by the maker and 
the question in the event of the person in whose favour 
such document is given or into whose hands it may 
fall in the case of an alleged joint Hindu family, is 
whether such a joint Hindu family is in fact the 
maker or only the member thereof who happens to 
have signed the document.” 


Decisions of the Bombay, Caleutta and 
Madras High Courts were cited in support 
of the view that the Judges of the 
Allahabad High Court took, That decision 
was followed by another Division Bench: of 
that court in Raghunath Singh v. Sri 
Narain (3). The learned Advocate for the 
respondents, however, has cited a decision 
of a Single Judge of this court in 
Janmejoy Pandey v. Jiban Pandey C. R. 
No. 532 of 1929, That case, however, is not 
really in point as it was a case in which 
the hand-note in question was executed by 
a mother, purporting to borrow the money 
for the expenses ofthe minor of whom she 
was the guardian; and it was held that 
inasuit on a hand-note the minor was 
not liable, Thelearned Advocate also cited 
the -decision in Ramgopal Ghose v. Dhiren- 
dra Nath Sen (4), in which it was held that 
ina suit on a hand-note against the maker 
of a negotiable instrument the other mem- 
bers of the joint family are not liable. A_ 
number of cases of various High Courts 
were cited tnat took tne opposite view: but 
inthe opinion of the learned Judge of the 
Calcutta High Court (Page, J.), those deci- 
sions required re-consideration. I see no 
reason for not following the two Division 
Bench decisions of the Allahabad High 
Court and the Bombay, Calcutta and 
Madras decisions cited in those cases. The 
result is that the appeal is allowed with 


-costs and -the suit decreed with costs 
throughout, | 
N. A. Appeal allowed. 


(2) 66 Ind Cas. 150; A I R 1922 All, 116544 A 
“ (3) 73 Ind. Oas, 1018; A IR 1923 All 
434; 21 A L J 323, - 7s - 
- (4) 101 Ind. Cas, 573; A IR1927 Cal. 316; 54 O | 
380. ae : 


393; 20 A LJ 233. 
424; 45 A 
*Page of 44 Aid], 8 
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- NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civil Appeal No. 108 of 1930. 
. January 12, 1933, 
_ “Nrvoer AND GRILLE, A. J. Cs. 
'.GADIRAM GHIMNA—Darenpant 
K a ane 


PUNAMCHAND ` pili EE 
AND DEFENDANTS—RESFONDENTS. 

Occupancy right—Sale with consent of malguzer 
—Validity—Mortgage—Several mortgages to same 
person—Right to institute separate suits—Purchaser 
of portion paying prior mortgage—Right to subro- 
gation against puisne mortgagee—Transfer of Prop- 
erty Act(1V of 1882), ss. 74, 91. 

Sale of an absolute occupancy field cannot be re- 
garded as a composite transaction consisting of a 
surrender and afresh lease. The law allows the 
transfer of absolute occupancy right directly by 
the tenant provided the malguzar congrats to such 
transfer. [p 326, col. 2;:p. 327, col. 

It is not open toa mortgage ite holds several 
mortgagees over the same property to institute 
separate suitson the different mortgages. Sunder 
Singh v. Valu (1) and Gobind Prosad v. Harihar 
Charan (2) not followed Keshavram v. Ranchhod (3), 
Daluchand Balaram v Appi Khema Sasti (4, and 
Nathu Krishnama Chariar v. Annangara Chariar 
(5), approved. Vilu v. Asirbad Mondal (6), referred 
to. [p 327, col 1.] 

Where a purchaser ofa portion ofa mortgaged 
property discharged a first mortgage over the prop- 
erty andthe second mortgagee sued to enforce his 
mortgage: 

Held, that the purchaser was entitled to use the 
mortgage satisfied by him asa shield against the 
second mortgagee and he cannotbe compelled to 
redeem the second mortgage Gokaldas v Puranmal 
(7), Motireddz v. Gopala Krishnayya (8) and Nasir-ud- 
pin v. Ahmad Hussain (9), referred to. [p. 327, col. 
2 - 

First Civil Appeal against the decree 
of ‘the District Judge, Chindwara, dated 
the 25th January, 1930, in Civil Suit No. 4 
of 1929. 

_. Messrs. D. T. Mangalmoorti and N. T. 
Mangalmoorti, for the Appellant. 

Messrs. M. R. Bobde and V, R. Dhoke, 
‘for the Respondent. 

Judgment.—This appeal arises out of 
a suit to enforcea mortgage, which was 
decreed in the lower Court. Gadiram who 
was impleaded in the suit as defendant 
No. 6 as being the purchaser ofa part of 
the mortgaged property has preferred 
this appeal. : 

Defendants Nos. 1 to 5, viz., Sadasheo, 
Morba, Narayan, Mahadeo, Shamrao had on 
23rd June, 1921, executed two mortgages 
with a condition of foreclosure in respect 
of identical property, one in favour of Sheo- 
ratan, plaintiff No. linthe suit, and an- 
other in favour of his joint nephew Ghudu- 
lal. Sheoratan filed Civil Suit No. 137 ‘of 
1925 on foot of his mortgage and obtained 
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a preliminary decree for foreclosure on 
22nd October, 1925. The appellant had 
purchased on 30th September, 1925, one | 
anna malguzari share comprised in the 
mortgage and later on Ist July, 1926, one 
absolute occupancy field No. 20 and on 24th 
July, 1927, a portion of another absolute 
occupancy field No.65. Out of Rs. 13,500 
which wasthe purchase money of field 
No. 20 he satisfied the decree passed in 
favour of Sheoratan. 

The suit out of which this appeal arises 
has been institutedon the basis of the 
mortgage-deed executed in favour of 
Ghudulal which, it is alleged, fell to the 
share of the plaintiff Sheoratan as aresult of 
partition. The appellant as defendant 
No. 6 resisted the suit on the plea that the 
plaintiff had released the properties pur- 
chased byhim under the three sale-deeds 
referred to above and that in any case 
the plaintiffs not having filed a consolidat- 
ed suit on both the mortgages were es- 
topped from enforcing the mortgage in suit 
against the appellant. The court below 
negatived the contentions raised by the ap- 
pellant and passed a decree against him 
with others. 

It isurged that the lower Court’s find- 
ing as regards the release of the property 
purchased by the appellant from the mort- 
gage in suit is wrong. The story that the 
appellant, who had relied upon the word of 
Sheoratan, would not haveinsisted upon any 
writing to evidence the release appears 
improbable. The evidence of Balwantrao 
(D. W. No. 2) and Jagoba (D. W. No. 4) is 
contradicted by the testimony of Morba (D 
W. No.3) and does not impress us as true. 
We agree with the reasons given by the 
lower Court for holding that the release 
as pleaded was not proved and affirm the 
lower Court’s finding. 

- It is contended that as the absolute occu- 
pancy field No. 20 was purchased by the 
appellant with the consent of Sheoratan 
who was also the landlord of the village, 
he must be deemed to have acquired fresh 
tenancy from Sheoratan as if the land 
had been surrendered to him by the origin- 
al tenant Sadasheo. We cannot accede to 
this argument for the simple reason that sale 
of an absolute occupancy field cannot be 
regarded asa composite transaction consist- 
ing of a surrender and a fresh lease. If 
this were so, the purchaser would not 
acquire the absolute occupancy but only an 
occupancy right. The surrender would ex- 
tinguish the “absolute occupancy right turn- 
ing “the land into khudkasht and the landlord 
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by a fresh lease could, create only an occu- 
pancy right. The law; however, allows the 
transfer of absolute occupancy right direct- 
ly by the tenant’ provided the malguzar 
consents to such transfer. This is what has 
happenedin the present case. The argu- 
ment is devoid of substance and does not 
merit serious consideration. 

Then it is contended that Sheoratan who 
held two mortgages of different dates should 
have filed a consolidated suit on both the 
mortgages and that his omission to sue pre- 
cludes him from filing this suit. Before the 
enactment.of s. 67-A of the Transfer of 
Property Act (XX of 1929), (s. “2), there was 


a divergence of judicial opinion on this. 


question. In Sunder Singh v. Valu (1) and 
Gobind Prosad v Harihar Charan (2) it 
was held that it wasopen to the mortgagee 
to institute separate, suits on the different 
mortgages as the contracts were distinct. 
The opposite view was laken in Keshavram 
v. Ranchhod (3) Daluchand Balaram 
v. Appi Khema Sasti (4) and Nathu Krish- 
nama Chariar v. Annangara Chariar (5). 
The latter view appears to usto be equit- 
able. In case of mortgage by conditional 
sale, ihe mortgagor is likely to loose the 
whole properiy in satisfaction of one debt 
notwithstanding that the value of the property 
may be more than the debt. In cases of simple 
mortgage the property will never fetch its 
real value if it is sold subject to another 
mortgage. The inequity is the greater in 
a .case like the present where a purchaser of 
apart of the mortgaged property is sought to 
be made liable for the whole of the second 
debt, when hehas paid the full price under 
the impression that is was freed fromall in- 
cumbrances. The case reported in Nilu 
v. Asirbad Mondal (6) clearly shows the 
difficulty ingiving effect to the first men- 
tioned view. Although their Lordships of 
the Calcutta High Court held that the holder 
of two mortgages has the right to file sepa- 
rale suits, they had to add a reservation in 
the decree that he could not sell the prop- 
erty twice over nor couldhe sell it under 
either ofthe decrees. subject to the o'her. 


The view which has now found legislative. 


recognition was.in our opinion the right one. 


But this question is not vitalin the parti- 
cular facts of this case. Although: 
a decree for foreclosure was pas- 


' (1) 20 A 322; A W N 1898, 58. 
Pe 9 7 Ind. Cas, 330; 38 O €0; 14 OWN i053; 130L 


3) 30 B 156; 7 Bom. L RBll1l.1 

(4) 59 Ind. Cas, 347; 45 B 55; 22 Bom. LR 1093. 
(5) 39 M 353. 

46) 60 Ind. Cas: 809; 25.0 W N 129; 330 LJ 232, 
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sed in the -previous Suit No.-178 of 1925 for 
Rs. 6,251-13 that decree was satisfied by the 
sale of field No. 20for Rs. 13,500 in favour 
of the appellant. The property comprised in 
the decree was not foreclosed and there 
would be no question of a second foreclosure 
so far asthe property except that purchased. 
by the defendant No.6 is concerned. This 
suit itself cannot be dismissed on the principle 
underlying s. 67-A, Transfer of Property Act, 
but the question may well arise whether the 
appellant can equitably he called upon to. 
redeem the second mortgage when he already 
diszharged the first mortgage. 

The appellant can be compelled to redeem 
if he occupied the position. of an ultimate 
owner of the eyuily redemption; but if, as 
contended here, itis found that he acquired 
the rights of Sheoratan on his other mort- 
gage, “then his position being that of a 
mortgagee, he cannot be compelled to re- 
redeem. It must be noticed that the appel- 
lant purchased 1 anna share of the village 
comprised in the mortgage on 30th Septem- 
ber, 1925, during the pendency of the Civil 
Suit No. 137 of 1925, which resulted in a 
preliminary decree on 27nd October, 1925. 
The appellant was entitled to redeem that 
mortgage in view of s. 91, Transfer of Prop- 
erty ‘Act. He purchased field No. 20 for 
Rs, 13,500 out of which Sheoratan’s foreclosure 
decree was discharged. By virtue of this 
payment he became subroga‘ed to the posi- 
tion of Sheora‘an, the mortgagee, having 
regard to the law laid down by their Lord= 
ships of the Privy Council in Gokaldas v. 
Purnamal (7), Motireddi v. Gopal Krish- 
nayya (8) and Nasir-ud-Din-v. 
Hussain (9). This princip'e of subrogation 
which was applied by judicial authorities, 
in such cases as the present, has now re- 
ceived legislative sanction by the insertion 
of s.92in the Transfer of Property Act in 
piace of old s. 74. The appellant having 
thus acquired the rights of the mortgagee, 
he is entitled to use the mortgage which he 
satisfied asashield against the mortgage 
which is being enforced in the present suit, 
He is not, therefore, bound to redeem. 

The result-is that the appeal succeeds and 
the suit as.against the appellant stands dis- 
missed. The plaintiff-respondents will pay 

(7) 10 0 1035; ILI A 126; 4 Sar. 543; 8 Ind Jur. 396 


PB) 79 Ind Oas 592; 47 M190; 22 A T.J 45: 46M L 
J 161: A L R1924 PO 36; 19 L W 215; 26 Bom LR 
204: 34ML Ti; 2PatL R99: 100 &ALR 269; 
(1921) M W N 290; 39 OL J 204; 28 0 W N 1095; 51 
1A140;:LR5A (P 0) 49:1 0 W N27 (P O) 

(9) 97 Ind. Oas. 543; 25A LJ 20: AIR 1996 P O 
109; 3 O W N 731: (1926) M W N 812; 38 ML T 39; 
31 O W-N 538 (P O.) - ; 
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the appellant's costs.of this court and the 
lower Court; |. 


JA Appeal allowed, 
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-> SIND JUDICIAL COMMIS- 

| -- - SIONER'S COURT. 
‘Criminal Appeal No. 86 of 1932. 

~: + September 19, 1932. 

. ~ , FERRERS, J, C. AND Aston, A. J. Q. 

~ NAWAZALI GHULAM MAHOMED— 

- APPELLANT 5 i 

i - ~œ versus j 

c. © EMPEROR—Opposite Party. 

p Penal Code (Act XLV of 1860), s. 97—Right of 
wivate defence, extent of—Police Oficer bona fide 
elieving a person to be a proclaimed offender— 
Attack by the person—Firing by Police Oficer— 
Death—-Right of private defence, if extends to causing 
death of the person Geo ee. 

“Where a Police Officer bona fide believing a cer- 
tain person to be a proclaimed ‘offender, in hia en- 
deavour to arrest him, was attacked by that person 
with a. hatchet in his hand, and in defending him- 
self the Police Officer fireda shot which proved 
fatal to his assailant : | 
- Held, that the Police Officer was protected by the 
right of private defence which extended even to the 
causing of the deathof tke assailant, and that: the 
Police Officer should not be held criminally liable 
for the unfortunate outcome of what he did. 
Nga Nan Da v. Emperor (|) and Queen v. Protab 
Chowkidar (2), referred to |p. 330. col. 1.) > 
< Per Aston, A. J. C.—The Police should be 
strengthened in their effortstodo their duty and 
if is impossible to require them to weigh with 
golden scales in a sudden fight the amount of force 
they are entitled to use in protecting themselves 
from dangerous persons whom they have to arrest. 


[ibid.| 
Criminal Appeal against the conviction 
and.sentence passed by thé Sessions Judge, 
Hyderabad. 2 
is Mr. Rewachand Vassanmal, for the Appel- 
ant. 
` Mr. C. M. Lobo, The Public Prosecutor, for 
the Crown. 
` Aston, A. J. C.—This is an appeal from 
the conviction and sentence of the learned 
Sessions Judge, Hyderabad, who convicted 
the appellant under s. 304, Part I of the 
Indian Penal Code and sentenced him to 
four years’ rigorous imprisonment and a fine 
of Rs. 300 or in default six months’ rigorous 
imprisonment. _ ; : 
In inflicting the sentence the learned 
Judge observed that he had taken into con- 
sideration the fact that the accused would 
lose his appointment and his pension and 
that if he had been attacked by the deceased 
with a hatchet, as was not unlikely, even 
the possession of a gun did not render the 
position enviable and that it was not easy 
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for the accused to have exercised proper 
discretion, -> - f i 

The facis briefly are that the first accused 
was a Mounted Head Constable in charge 
ofa Police outpost at Khanot and the second 
accused, who was acquitted, was a Police 
Sowar under him, 

The prosecution story was that the accused 
saw Iso grazing a camel and that thesecond 
accused told the Head Constable that he 
was one Jito who was wanted by the Police. 
Iso denied that he was Jito. The Head 
Constable would not listen him and fired-at 
him with his gun. Iso fell. The Sowar 
then said that he was not dead; “shoot him 
with a bullet; whereupon the Head Con- 
stable fired again hitting the deceased in: 
the back and killing him. 

The prosecution evidence consisted of 
Isos dying declaration’ to the Resident 
Magistrate and to the Medical Officer and 
a Mashir. It further consisted in the evi- 
dence of Sonharo and Nindo, two alleged 


-eye-witnesses, in the evidence of Pandhi and 


of Iso’s brother and the medical evidence. 
The defence story was that contained in 
the first report which the Head Constable 
made at 12 noon on ihe 20th of July. In 
this report the first accused stated, that 
while he was at Ghotana, investigating a 
theft case, word was sent to him by accused 
No. 2, the sowar, that one Piaro who was 
an absconder wanted by the Police, was in 
a goldsmith’s shop. The Head Constable 
went to the goldsmith’s shop and on his 
entering the shop, two Khosas raised their 
hatchets. They then ran away and escaned 
over the roofs of houses; The Head Con- 
stable pursued them for about two miles- 
when one of the fugitives disappeared in 
the jungle and the other, whom he took to 
be Piaro, turned round, raised his hatchet 
in a threatening manner and told.the accus- 
ed not to approach him. Thé Head Con- 
stable thereupon fired in the air. Some of 
the shots may have struck the deceased. 
On that the deceased attacked him with a 
hatchet. He aimed a blow! The Head 
Constable backed his horse and the blow 
fell on the horse's neck. The Head Con-. 
stable then aimed a second shot at the knee 
of Iso, but he sat down and the shot hit him 
in the back. © ` 
‘According to the prosecution witness, 
Sonharo, it was the Head Constable himself, 
who inflicted the injury on the horse. But 
this version the learned Sessions Judge con- 
sidered improbable. Of the two-versions he 
was of the opinion, that the story told by the 
Head Constable was more likely. - a 
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The medical evidence showed that the 
first shot was fired at a distance of from 20 
to 40 yards from thedeceased. The injuries 
on the deceased were not serious. They 
consisted of seven injuries caused by buck 
shot. They showed that the left side of the 
deceased was probably turned towards the 
Head Constable and his right arm raised. 
The injury which killed the deceased was 
an injury in the back and the shot must 
have been fired when the deceased was at a 
distance of from 1 yard to 4 yards from the 
barre! of the carbine. 

The learned Sessions Judge while believ- 
ing that the story of. the Head Constable 
that the deceased caused- the injury to the 
horse with a hatchet was more likely than 
the prosecution story, was of the opinion 
that there could have been no necessity for 
firing again after the Head Constable had 
fired the first shot at a distance of from 20 
to 40 yards. In this opinion the learned 
Judge was not supported by the medical 
evidence, for the latter showed, that the first 
shot inno way incapacitated the deceased, 
and that the injury was not serious. The 
deceased Iso was a man who had been 
previously convicted of murder and sentenc- 
ed to transportation, but he was released 
after 10 years. He belonged to the Khoso 
tribe, the members of which, according to 
the prosecution evidence, can be dangerous 
at times, . 

It has been beld by the Upper Burma 
Judicial Commissioner’s Court in Nga Nan 
Da v. Emperor (1), where an accused, who 
was in illegal possession of opium was 
ordered by an Excise Inspector to stop and 
the latter fired two shots to frighten him 
and the accused turned round and wounded 
the Inspector with his sword, that the Excise 
Inspector was entitled to arrest the accused 
and for that purpose to use all necessary 
means; that he was not, however, justified 
in causing. death in effecting the arrest 
under s. 46 (3), Criminal Procedure Code, 
and that inasmuch as apprehension of death 
had been caused to the accused, he had 
a.right of private defence against ihe Ins- 
pector which had not been exceeded. 

It seems to me clear that the first shot 
was inflicted at a distance of 20 yards or 
a little more than 20 yards and that the 
Head Constable was justified in. using this 
force. The harm caused was not serious, 
the. Khosa turned round and had adopted 
a threatening attitude with his hatchet and 
there was no other means, it appears to me, 
of effecting his arrest. `. K 

(1) 54 Ind, Cas. 577; 21 Or. LJ 97. - 
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It has been held in Queen v. Protab Chow. 
kidar (2), that where a chowkidar pursued 
a person whom he considered to be a thief 
and wounded him for the purpose of effecting 
his arrest, that the harm which he inflicted ` 
was justifiable. 

The injury on the horse strongly supports 
in my opinion, the story told by the Head 
Constable, and the finding of the stick and 
the shoes of the deceased in the goldsmith's 
shop isa further circumstance which corro- 
borates the defence story that the deceased 
ran from the goldsmith's shop for about 
2 miles pursued by the Head Constable. 
The position, therefore, after the Head Con- 
stable had fired his first shot was that a 
dangerous person, whom the Head Constable 
bona fide believed to be Piaro—a proclaimed 
absconder, whose conduct had tended to 
confirm the belief of the Head Constable, 
had turned on the Head Constable, who was 
endeavouring to arrest him, and he actually 
attacked the Head Constable with a hatchet. 
The Head Constable appears to have backed 
his horse and the blow fell on the neck of 
the animal. The fact that the Head Con- 
stable shot the accused in the back is a 
circumstance which must be considered, for 
if the deceased had changed his mind, if 
he was running away from the spot if he 
had desisted from his attack on the Head 
Constable, the right of private defence of the 
latter would haves ceased and the shot fired 
at the back of the deceased would have 
undoubtedly amounted to culpable homi- 
cide, but the medical evidence shows that 
the shots must have been fired at very close 
quarters. The barrel, according to the 
medical evidence might have been almost 
touching the clothing of the deceased, the 
distance at the most could hardly exceed 
4 yards. The horse must have been restive 
after having been wounded with an axe 
and I am of opinion that the Head Constable 
being attacked at such close quarters and 
in danger of his life from a dangerous man 
armed with a hatchet, would not be in a 
position to modulate his defence at each“ 
second with the change in the relative situa- ` 
tion of himsalf and the deceased, The fact 
that the deceased was wounded in the back 
does not necessarily give rise to the 
inference that. he was in flight or that 
I If, for 
instance, the accused trying to evade the 
horse moved forward across the path of 
the animal and the horse at the same 
time moved forward, the shot aimed at the 
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deceased would tend to hit him at the back. 
It seems to me that the Head Constable, 
having established that he was in great 
peril; that he was at that time face toface 
with a dangerous man-armed witha deadly 
weapon: who was attacking him at close 
quarters has clearly established that he had 
aright of private defence even to the caus- 
ing of death. 
~ The duties which have to be discharged 


by the Police are sometimes very hazardous’ 


and it is probable that few duties are more 
hazardous than that of having to arrest 
dangerous persons who are wanted for crime 
and who have every motive to resort to 
violence, if by that means they can escape 
from justice. Iam of the opinion that the 
Police should be strengthened in their efforts 
to dotheir duty and that it is impossible 


to require them to weigh with golden scales. 


in a sudden fight the amount of force they 
are entitled to use in protecting themselves 
from dangerous persons whom they have to 
arrest, There is nothing to show in the 
present case that the accused bore any ill- 
will tothe deceused; he made a bona fide 
mistake in believing that the deceased was 
Piaro. ; 

- Taking all the circumstances into con- 
sideration I would set aside the conviction 
andthe sentence if the learned Sessions 
Judge and direct that the accused be dis- 
charged. 

Ferrers, J. C.- In what 
brother has said I agree. 
add will be brief. 

Oncollating all the available sources of 
information | take it that what actually 
occured was this : 

A Police Officer went out to apprehend 
a. proclaimed offender whose name is Piaro. 
Misguided by inaccurate information this 
Police Officer accidentally pursued another 
man whose name is Iso. Iso was following 
his lawful occupation on the King's high- 
way,-when he became aware that he was 
being pursued by an armed and mounted 
man. Iso belongs to a fighting tribe and 
he happened to have a hatchet in his 
hand. Hestood on guard and showed a 
bold front. Flourishing his hatchet in the 
air he shouted to his pursuer to keep his 
distance or it would be the worse for him. 
Now the Police Constable believed himself 
to be face to face with a dangerous proclaim- 
ed offender. He had his carbine in his 
hand; he attempted to fire a shot over the 
herd of his antagonist. He gave his piece 
what ht supposed to be the necessary eleva- 
tion but the distance was so great that the 
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dropping shot struck the man himself, 
The wound was enough to infuriate but not 
enough to disable. Iso charged; the Gons- : 
table, who must have been attempting to 
reload his carbine, pulled back his horse; 
and the blow which Iso delivered struck: the: 
horse not the man. But by this tıme the 
Constable had reloaded his weapon. It 
appears that Iso'scharge must have carried 
him past the man on horse-back. The 
Constable turned and fired into the back of 
his assailant. The wound was fatal. These’ 
I take to be the facts. 
The question iswhatis the legal liability 
of theman who fired the fatal shot. It 
appears that the first shot which was intended 
to pass over Iso's head is justified by s. 46, 
Criminal Procedure Code. That section 
says that ifa person forcibly resists the 
endeavour to arrest him, a Police Officer 
may use all means necessary to effect that 
arrest. A shot over the head of the suspect 
would be justified by this section. But 
it is expressly provided that, ee therein’ 
contained gives a right to cause the death. 
of a person who is not accused of an offence 
pee with death or transportation for 
life. ge ; 
This section therefore though it may. 
justify the first shot would no} in itself: 
For that 
we must have recourse to s. 99 of the Indian 
Penal Code. . . 
It might be argued on the strength of 
Nga Nin Dav. Emperor (1), thatthe right’ 
of private defence belongs no! to the 
Constable but toIso. It was certainly held - 
inthat case that an Excise Inspector who 
was attempting to arrest an accused person ' 
was not justified in firing his revolver into 
the air while chasing the fugitive, such 
shots would lead the fugitive to conclude 
that his pursuer intended , to kill or wound 
hinr and that the only way to save his life: 
was to sland up and fight. Under this 
apprehension the fugitive had a right of. 
self-defence which was not exceeded by the 
blow which he dealt to the Inspector with 
hissword. It must be supposed that in that 
particular case the decision was justified by 
the ascertained facts. In the present case, 
however, I am of opinion that the act done» 


. or attempted to be done by the Police Cons- 


table wasan act done in good faith under 
colour ofhis office. Even if that act was. 
not strictly justifiable by law it still would - 
not confer upon Iso any right of private. 
defence. In furiously coming down upon 
the Constable and in delivering the slash 
with his axe which inflicted: a serious wound: 


1933 DIWAN SINGH 


onthe horse, Isə did undoúbtedly give the 
Cons.ablereasonable grounds for the appre- 
hension. that grievous hurt at least was 
likely to be the consequence unless effective 
measures of defence were taken. The Cons- 
table had in his hand a loaded carbine; the 
obvious and natural means of defence was 
to put that weapon to the use for whichit 
wasintended. The two antagonists were at 
such close quarters that it was scarcely 
possible so to use this weapon as not to 
inflict a deadly wound. The fact that that 
wound isfound to have beenin the back of 
the assailant is the one fact which gives 
me some hesitation.. But I am satisfied 
upon the consideration of all the circum- 
stances that this accident does not mean 
that the assailant had desisted from 
his purpose and turned his back for the 
purpose of taking flight. I rather suppose 
that his charge had carried him past his 
mark or that in stooping down to avoid the 
flying hoofs of the wounded horse he may 
accidentally have exposed his back to the 
weapon of his antagonist, On the whole 
however [heartily concur in the concluding 
observation which my learned brother has 
made. Here wasan officer of Police endea- 
vouring to apprehend amember of a very 
dangerous tribe. A weapon was put into 
his hand for the purpose of seif-defence; 
and it would be most nnfortunate that this 
court should hamper the Police in the 
legitimate discharge of theirduties. Iam 
satisfied that this is not a case in which 
the Police Officer should be held criminally 
liable for the unfortunate outcome of what 
hedid, and I agree in the order which my 
learned brother has proposed. 
JNA, Appeal allowed. 


_ _ LAHORE HIGH COURT. 

Criminal Revision Petition No. 1638 of 

< 1932. 

February 24, 1933. 
: Teg Caanp, J. 
DIWAN SINGH AND OTHERS— ACCOUSED— 
' PETITIONERS 
versus | 
EMPEROR—COMPLAINANT— 
Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 486, 
540—Order for further enquiry, when to be made— 
Principles stated—Defence witness examined by 
court before framing charge—Admissibility of de- 
position—Evidene: Act (I of 1872), ss 33, 45- Hand- 
writing expert, value of—Expert evidence—In- 
complete depositions, admissibility of. 

Ta an appropriate case the Sessions Judge has the 
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power to set aside an order of ‘discharge passed by 
the Magistrate, even though no additional evidence 
is sought to be produced [p 333, col 1.] 

But, generally speaking, further enquiry after dis- 
charge isimproper unless the order of discharge 
was perverse or foolish or was based upon a record 
of evidence which was obviously incomplete and 
while no invariable rule could be laid down and 
each case must depend onits peculiar facts and 
circumstances, it is well settled that further en- 
quiry should be undertaken only in exceptional 
eases and for good reasons shown, [p. 333, col 2.] 

The Sessions Judge orthe District Magistrate 
should not order further enquiry on the same 
materials simply because he was inclined to take a 
view of the evidence different from that of the 
Magistrate or merely because he thinks that in 
the interests of justice it is necessary to do so. 
Emperor v. Kiru (1), Dani v. Emperor (2), Ghulam 
Nabi v. Emperor (3) and Dost Muhamad v, Asa kam 
(4), referred to. [ibid.] 

Further; it is not for the accused person to con- 
vince the court of revision why further enquiry 
should not be ordered against him, but that itis for 

"the prosecution to bring the case within the rule. 
[p. 334, col. 1.) 

In considering whether an order for fresh enquiry 
has been properly passed or not too much emphasis 
should not be laid on a sentence here or a sentence 
there inthe judgment of theSessions Judge, but 
his judgment must be considered as a whole, 
in order to see ifit offendsagainst the well-settled 
rule. [ibid ] 3 

Similarly in determining whether the order of 
the Magistrate discharging the accused was “ foolish 
or perverse ”, it is not sufficient to pick out 
holes in his juigment on matters of detail, but 
what istobe seen is whether taking a broad view 
of material points requiring decision in the cage, 
and on a consideration of the whole of the evidence, 
the order could have been passed by a Judge, fair- 
ly and impartially dealing with the case. [ibid.] 


In considering the value of the evidence of an 
expert it must be borne in mind that an expert. 
witness, however impartial he may wish to be, is 
likely to be unconsciously prejudiced in favour of 
the side which calls him. {p. 337, col ?.] 

It must also be remembered that an expert is 
often called by one side simply and solely because 
it has been ascertained that he holds views favour- 
able to its interests Hari Singh v. Lachhmi Devi- 
(5), referred to. (ibid.] 

Under s. 540, Criminal Procedure Code, the “Magis- 
trate may admit evidence on ;behalf of either side 
at the trial” and once such evidence has been ad- 
mitted on the record, the Magistrate is bound to 
consider it while deciding whether a charge should 
or should not be framed. [p. 338, col. 2] 

The evidence of a witness should not be ruled 
out as inadmissible merely because his cross-exa- 
mination was technically incomplete If substan- 
tially complete and the witness is prevented by 
sickness or death or other causes (méntioned in a, 
33 of the Evidence Act, from finishing his testi- 
mony, whether viva voce or by deposition, it ought 
not to be rejected. But if not so far advanced as to 
be substantially complete, it must be rejected. |p. 
338, cols. l & 2.) y 

Criminal Revision Petition from an order of 
the Sessions Judge, Delhi, dated the 3rd De- 
cember, 1932, reversing that ofthe Additional 

_ District Magistrate, Delhi, dated the-23rd 
September, 1932, 
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Messrs. Bevan Petman, M. L. Puri, Bhag- 
wan Singh and B. B. Tawakley, for the 
Petitioners. 

Messrs. C H. Carden Noad and Abdul 
Rahman, for the Crown. 

Judgment. —This is a petition present- 
ed by Diwan Singh, Azfar Hussain and 
Nazar Hussain petitioners for revision of 
the order of the Sessions Judge, Delhi, 
passed under s. 436 of the Code “of Orimi- 
nal Procedure, setting aside the order of 
Mr. A. Isar, Additional District Magistrate, 
Delhi, discharging the petitioners in a 
criminal case which was instituted against 
them and one Qamar-ul-Nabi on a com- 
plaint filed by Khwaja Mohamniad Akram 
Khan, Inspector General of Police, Bhopal 
State, under ss. 292, 500 and 501, read 
with ss, 109 and 511 of the Indian Penal 
Code. 

The first petitioner, Diwan Singh, is the 
proprietor, Editor, Printer and Publisher of. 
a weekly newspaper called “The Riyasat” 
issued from Delhi. Azfar Hussain is a 
resident of Amroha in the United Provinces 
and a caligraphist by profession, who was 
serving on the staffof the Riyasat. Nazar 
Hussain also belongs to Amroha and work- 
‘ed as a correspondent of the Riyasat for 
some time. The fourth accused Qamar-ul- 
Nabi is acaligraphist, doing job work for 
various presses at Delhi. 

On: the 6th January, 1930, a complaint 
was lodged in the Court of ihe Additional 
District “Magistrate, Delhi, by Khwaja 
Mohammad Akram khan against Azfar 
Hussain alone under ss. 692, 509 and 501- 
109, 511, Indian Penal Code, on the allega- 
tion that he, with the assistanse of certain 
othet persons was secretly preparing for 
pablication, with a view to harm the reputa- 
. tion of the comp‘ainant, a highly obscene 
pamphlet containing ` defamatory” matter 
against the complainant, The Magistrate 
after briefly exmaining the complainant, 
issued a number’ of search- warrants, in 
pursuance of which several houses were 
cearched and a large number of documents 
siezed. One of the persons from whose 
house documents, which the ` prosecution 
describe as incriminating, were recovered is 
Fakhar-ud Din (P. W. No. 12), who was at 
the time sub editor of the Riyasat. He isa 
person with not very creditable antecedents, 
having been previously convicted in a case 
ın which he was tried on charges of embez- 
zlement; forgery end falsification of ac- 
counts. It is admitted by the prosecution 
that soon after the search Fekhar-ud-Din 


“got into touch” withthe complainant -and - 
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other Police officials of Bhopal and after 
some time received a “pardon” from the 
complainant on condition of his agreeing 
to give evidence against Diwan Singh. 
Though it was on the 7th January, 1930, 
that mest of the documents on which the 
prosecution rely came into their possession 
and shortly afterwards they are stated to 
have succeeded in winning overto their 
side an important witness like Fakhar-ud-Din, 
no proceedings were takenon this com- 
plaint for about five months. The explana- 
tion offered is that during this period an 
attempt was being made “by the complain- 
ant to obtain the sanction of the Local 
Government to prosecute Azfar Hussain and 
his a'leged confederates for conspiracy ‘under 
s. 120-B, Indian Penal Code. The Local 
Government, however, declined to grant the 


* sanction, and eventually on the 13th of June, 


1930, Khwaja Mohammad Akram Khan 
lodged a second complaint under ss. 292, 500 
501-109, and 511, Indian Penal Code, against 
Diwan ‘Singh, Azfar Hussain, Nazer Hus- 
sain and Qamar-ul-Nabi. 

` Proceedings on this complaint donini 
in the Magistrate's Court for a period of 
two years and three months, in the course 
of which 43 witnesses were examined on 
behalf of the prosecution, and the Magis- 
tiate also recorded, at the request of ‘the 
defence, the statement of Mr. R. Stott, 
Government Examiner of Questioned Docu- 
ments, as he was leaving India on long 
leave, The record of the Magistrate covers 
over 2000 pages of closely} typewritten matier 
besides a large mass of documentary 
evidence produced by both parties. On the 
23rd September, 1932, the Magistrate passed 
a lengthy order by which he discharged 
Diwan Singh, Azfar Hussain and Nazar 
Hussain holding that the prosecution had 
failed to establish a prima facie case 
against them, but framed charges under 
ss. 116, 511- 500 and 116, 511- 29° Indian 
Penal Code against the fourth accused 
Qamar-ul-Nabi, ‘who is still awailing his 
trial in the Magistrate's Court. -~ 

Against the order of the Magistrate dis- 
charging the first three accused, the com- 
piainant presented a petition ‘for revision 
under ss. 435 and 436 of the Code of Crimi- 
nal Procedure in the Courtof the Sessions 
Judge, Delhi. ` The learned Sessions Judge 
in a lengthy order has set aside the order 
of discharge and has directed ‘further 
enquiry” against the petitioners by another’ 
Magistrate. The petitioners have moved 
this court under s. 439, Criminal Procedure 
Code, and have urged that the.order of 


1933 


discharge has been set aside’ by the learn- 
ed Judge on inadequate and improper . 
grceunds and that it should be vacated. 
I havecarefully examined the judgments 
of the Magistrate and the learned. fessions 
Judge and have spent considerable time - 
in reading the record. I have also had 
the advantage of hearing the whole case 


ably and exhaustively argued for -full five. 


days by Mr. Bevan Fetman and Mr. 
Tawakley for the petitioners, and the learn- 
ed Government Advocate assisted by Khan 
Bahadur Abdul Rahman on kehalf of the 
complainant. 

Before dealing with the points which 
have been raised in the course of argu- 
ments before me I think it necessary to 
mention that the prayer for further en- 
quiry was not based on the ground that 
the prosecution intended to produce addi- 
tional evidence. It was stated by Counsel ` 
for the complainantin the Sessions Court 
and this has been repeated in this court 
that the prosecution had produced before 
the Magistrate the whole of the evidence 
on which they relied in ‘support of their 
case. 

It may als>`be makina that beforethe 
learned Sessions Judge it was objected on 
behalf of the petitioners that asthe Magis- 
trate had recorded his findings on the entire 
evidence on which the prosecution had - 
rested their case and had writtena lengthy - 
order which virtually amounted toan order > 
of acquittal, it was not competent to the 
Sessions Judge to set aside that order under 
s. 436, Criminal Procedure Code. This 
objection was overruled by the learned 
Judge, and Mr. Bewan Petman on behalf 
of the petitioners has very frankly’ and 
properly admitted before me that the con- 
tention is without force, and that in- an 
appropriate case the Sessions Judge has 
the power-to set aside an order of discharge 
passed by the Magistrate, even though no 
aes evidence is sought t9 be produc- 


Bestia 436 of the Code (as amended) 
like the corresponding s. 437 inthe earlier 
Code, is couched in somewhat general terms 
and has been the subject of much discus- 
sion and commentin the various courts, 
but judicial opinion may now be said to 
have settled the principles on, and the 


circumstances in, which the court of revision - 


should interfere with an order of discharge. 
In the Punjab the leading case -on the - 
subject is Emperor v, Kiru (1). In that 


(1) 11 Ind, Cas. 132; 10 P R1911 Cr; 4PEW R 
1911 Or; 11 Or, L J 364; 205 P L R 1911, 
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who delivered the 
judgment of the Full Bench, laid down that 


- generally. speaking further enquiry after 
discharge is improper unless the order of 


discharge was perverse or foolish cr was 
. based upona record of evidence which 
was - obviously incomplete. The 


learned. Judge pointed out that, -while 
no invariable rule could be laid down and 
- each case must depend on its peculiar facts 
and. circumstances, it wes well-settled that 
further enquiry should be. undertaken only 
in exceptional cases and for gocd -reasons 
shown. It was alsoobserved that. “where a 
men is discharged under circumstances 
which make the order of discharge equiva- 
lent to one of acquittal, no farther prceceed- 
ings should be taken egainst him under 
s. 437”. (Section 436 of the amended Code). 
_Thisrule has been followed ina long suc- 
cession of cases and it has been Tepeatedly 
held. that, unless the view taken by the 
Magistrate is palpably unreasonable or per- 
: verse, the Sessions Judge or the District 
Magistrate should not order further enquiry 
on the same materials simply because he 
-was inclined to take a view of the evidence 
- different 3 that of the E A As 
pointed out Chevis J., in Dani v. 
Emperor, 60 ind. Cas. 55 (2) “the mere fact 
that the District Magistrate places a different 
value on the evidence from that placed. by 
-the trial Court is not a gcod reason for 
directing further enquiry under this section”. 
Similarly, Harrison, J., in Ghulam Nabi v. 
Emperor (3) observed that “the order-of, the 
:Magistrdte may nct commend itself to the 
District Magistrate, the Magistrate may or 
may not have attached too much importance 
to the discrepancies and too little to the 
- probabilities, but unless the order can be 
said to be perverse or foolish, it will not be 
interfered with”. Another important case 
is Dost Muhammad v. Asa Ram,72 Ind. Cas, 
890 in which Broadway, J., held that further 
enquiry should not be held merely because 
the revisional Court thinks that in the 
interests of justice it is necessary to do so. 
Counsel for both parties are agreed -that 
the view of the law stated above is correct; 
and the question for determination is, whether 
the learned Sessions Judge has ‘followed 
these principles in setting aside the order of 
discharge in this case, 


si Ay) 60 Ind. Cs Cas. 55; 22 Or. L J 199; 3UPLR (L) 
8 
a) do md Cas 783, A TR 1927 Lah. 815; 28 Cr, 


R) a Ind, Cas, 890; A IR 1922 Leh, 409; 24 Cr. L 


‘discharge and that his 


: judgment. 1 f 
. case of this magnitude too much emphasis 


- rule laid down above. | 
- termining whether the crder of the Magi - 
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Mr. Bevan Petman has referred me to the 
penultimate paragraph of the judgment of 
the learned Sessions Judge in which he has 
summed up his conclusions in the following 
words: “Iam unable to accept the reasons 
given by the learned Magistrate for holding 
the prosecution case to be entirely groundless 
and that the defence has not succeeded in 
convincing me that a further enquiry 
should not be urdered. He has also drawn 
my attention toan earlier passage in the 
same paragraph where the learned Judge 
has Observed, “that there has in fact been 
no proper enquiry and that a further enquiry 
is necessary in -the interests of justice.” 
Tt is argued that these passages show thet 
the learned Sessions Judge had mis- 
directed himself as to the law applicable 
to revision petitions against orders of 
conclusions are 
opposed to the principles. laid down by the 


“Full Bench and the other Benches of this 
` court. 


It is no doubt true that an order of 
discharge might not be set aside merely 
because the Sessions Judge considered that 
he “ prosecution case is not entirely ground- 
less’, and it is beyond dispute that it is 


. not for the accused person to convince the 
court of revision why further enquiry should 
“not be ordered against him, but that it is 


forthe prosecution to bring the case within 
the rule laid down in the Full Bench 
I think, however, that in a 


should not be laid on a sentence here or a 


-sentence there in the judgment of the.. 
“cession to the Begam, in which important 


Sessions Judge, .but that his judgment 
must be consideréd as a whole, in order to- 
see if-it offends against the well-settled 
Similarly. in de- 


trate discharging the accused was “ foolish 


-or perverse”, it ought not to be sufficient 


to pick out holesin his judgment on matters 

of detail, but what is to be seen is whether 

taking a broad view of material points 
. requiring decision in this case, and ona 

consideration of the whole of the evidence, 
“the order could have. been passed by a 
Judge, fairly and impartially dealing 
with the case. : 

A perusal of the judgment of the learned 
Sessions Judge shows that the main defects 
which he had discovered inthe judgment of 
the Magistrate are that he had made 
unwarranted assumptions of fact and had not 


- based his findings on a proper appreciation 


of the whole of the evidence in the case 
‘or had he considered the evidence of 
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each witness on its merits but had rejected 
it because he felt that the witness belonged 


‘to a class of persons whose evidence does 


not ordinarily carry conviction in a court 
of law. It seems to me, however, that 
this criticism is not justified in respect of 
maosi of the points mentioned by the Ses- 
sions Judge and that such of the errors es 
exist in the judgment of the Magistrate 
relate to matters which are ‘not very 
material to the ultimate decision of the 
case. It dces not appear to me to be 
necessary to enter inio a detailed ‘dis- 
cussion of all the points mentioned by-the 
learned Judge and J shall deal witha few 
important ones only. Before doing so, 
however, a few preliminary facts may be 


-stated with regard to which there is-no 


sibstantial disagreement between the pav- 
ties. i 

It isa comm.n ground that in 1924 a 
very acute controversy arose over the 
succession to the Gaddi of the State of - 


‘Bhopal which was at that time occupied by 


Her Highness Begam Sultan Jahan. The 
Begam was advanced in years and the 
heir-apparent, her eldest son. Nasrullah 
Khan, was expected to succeed her. In 
September, 1924, however, Nasrullah Khan 


. died leaving two sonscf whom the elder 


was Habib Ullah Khan. The second son of 
the Begam, Ubedullah Khan, had died a few 


-months earlier in June, 1924, and her sole 


surviving male issue was the youngest son 
Hamid Ullah Khan. On Nasrullah Khan's 


- death disputes arose between Habib Ullah 


Khan and Hamid Ullah Khan as to the suc- 


personages in Bhopal and outside appear to - 
have arrayed themselves in rival .camps. 
Some newspapers in British India espoused 


_the cause of Habib Ullah Khan while 


others lent their support to Hamid Ullah 
Khan. The Riyasat, of which the first 
petitioner Diwan Singh is the proprietor 


. and editor admittedly sided with Habib 


Ullah Khan wrote a series of articles sup- 
porting his claims as against those of his 
uncle Hamid Ullah Shan, who was believed 
to be the favourite of Her Highness the 
Begam. The question, however, was set at 
rest in 1926 by the Paramount Power 
announcing its decision in favour of Hamid 
Ullah Khan. Shortly after this announce- 
ment, the Begam abdicated and Hamid 
succeeded her as the 


ruler of Bhopal. Habib Ullah Khan and 


_his supporters, however, were not silenced by 


this decision, and the controversy continued 
for some years longer, E 


1553- 

The learned Magistrate, while stating the 
preliminary facts had observed in his 
judgment that from the time that Nawab 
Hamid Ullah Khan had ascended the 
throne in ihe cold weather of 1929-30 when 
the present trouble arose, the Riyasat had 
_ throughout continned the agitation against 
the Nawab and his administration. The 
learned Sessions Judge has adversely 
criticised this statement at great length 
and has observed that there was nothing on 
the record to show that the Riyasat had con- 
ducted any agitation against the present 
Nawab of Bhopal between 1926 and 1929. 
He has also expressed his opinionthat this 
“erroneous” assumption had influenced the 
Magistrate against the prosecution. It 
appears, however, thatthe learned Sessions 
Judge himself is wrong in his assumptions 
‘of fact, and if all the materials on the 
record had been brought to his nolice he 
‘would not have expressed h.mself so slrong- 
ly against the Magistrate. An examina- 
tion of the 1ecord shows that the prosecu- 
tion themselves placed onthe record ut 
least five issues of the Riyasat published on 
various dates in 1928 in which attacks weie 
made onthe administration of Bhopal and 
in sume cases against the Nawab pe:sonal- 


ly. See Exhibits P. W. 2-10, P. W. 
2-11, P. W. 2-12, P. W. 2-13 and 
P. W. 2-14 produced by Khan Sahib 


Abdul Ghafur (P. W. No. 2), Assistant 
Deptuy Inspector General of Police, Bhopal. 


Indeed, the complainant himself had stated, 


in the witness-box (page 142 of the original 
record) that “even after the succession of the 
Nawab, Hamid Ullah Khan; the Riyasat 
continued from time to time to comment 
unfavourably onthe administration of Bhopal 
Stateas well as onthe question of succes- 
sion”. A similar statement will be found 
in the statement of Fakhar-ud-Din, formerly 
sub-editor of the Riyasat who gave evidence 
as P. W. 12. With these materials cn 
the record it cannot be said that the 
Magistrate had made an erroneous assump- 
_tion of fact which had in any way prejudic- 
edhim against the prosecution. 

Another matterin respect of which the 
learned Sessions Judge has taken the 
Magistrate severely to task is that the 
Magistrate, whileconsidering the value to 
be attached to the evidence ‘of the hand- 
. writing experts, had observed that the 

rosecution had admittely consulted, but 
had not produced, Mr. Hardless (Senior) 
“who was more experienced than Mr. Hard- 
less (Junior) or Mr. Afzal who actually 
‘gave evidence for the prosecution, and that 
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it is likely that the reason for the non- 
production of the Senior Hardless was that 
hisopinion was unfavourable to their case. 
The learned Sessions Judge has remarked 
that this inference was. wholly erroneous, 
and that the error was due to the Magistrate 
failing to noticethat the defence themselves 
had called upon the prosecution to produce 
the original opinion given by Mr. Hardless 
(Senior), that this document was duly produc- 
ed in court, and in it Mr. Hardless had 
expressed his conclusion in terms which 
were in complete accord with the prosecu- 
tion case. An examination of the record 
shows, however, that whi'e it is correct that 
document purporting to be the written opin- 
ion of Mr. Hardless (Senior was produced 
by the prosecution at the request of the 
defence, there is nothing to indicate that the 
opinion was given in reference tothe docu- 
ment Exhibit P. N. in respect of which 
the Magistrate had made the observations 
in question. It was admitted by Mr. Noad 
in the course of the arguments before me 
that this was so, and I need not dwell on 
this point any further. b 
From what has been stated above, ib will 
be seen that the learned Sessions Judge is 
not accurate in all his criticism of the 
judgment.ofthe Magistrate. Mr. Petman 
pointed out several other remarks, which”- 
show that the Sessions Judge's criticism is 
based on an incomplete or incorrect reading 
of the record, but I do not think any useful 
purpose will be served by pursuing the 
matter further. I may, however, mention 
that in two cases at least the learned Judge 
is clearly right in holding that the Magis- 
trate had fallen into obvious errors The 
Magistrate adversely criticised the prosecu- 
tion for not producing as a witness the 
photographer whofhad taken photographs of 
certain alleged incriminating letters. Mr. 
Petman has frankly conceded that this cri- 
ticism is unjustified, as according to the 
prosecution case the photographs were 
taken at the instance of the accused persons 
that the prosecution did not know the 
photographer's identity, and therefore, their 
failure to produce him could not possibly 
-raise any inference against them. It may,. 
however, be mentioned in justification of 
the remark of the Magistrate that he ap- 
pears to have been misled by a sentence in 
.the evidence of the complainant himself, 
-which gives an impression that the photo- 
graphs had been taken by persons con- 
nected with the prosecution. The other 
matter on which the Magistrate was clearly 
and admittedly wrong is that he assumed 
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that one Mr. Bennet, an alleged hand- 
writing expert, who was employed by the 
defence to Lelp Counsel in cioss examining 
the experts -prcduced for the prosecution, 
would have given his independent cpinion 
against ihe. prcsecution as to the genuine- 
ness of Ex. P.N. snd cther documents in 
dispute if he had appeared as a witness. 
But as Mr. Bennet had not been cited esa 
witness and as was not subjected to cross- 
examination, it is not known what his ir- 
‘dependent opinion was, and the learned 
Magistrate ought not to have made any 
conjectures about it and should not have 
referred to it in his judgment. =. 


‘I have mentioned these errors in the 
judgment ofthe Magistrate as well as of 
the Sessions Judge to show that too much 
stress ought not to be laid on such errors 
in a case in which the record is so volumi- 

mous, and the enquiry which extended 
over two long years, had passed through 
the hands of different Magistrates. Most 
of these errors relate to points of minor 
importance and do not really affect the es- 
sential points on which the decision of the 
case rested. f ae 


As stated already, the complaint against 
the petitioners was filed under ss. 292, 500, 
< 501/109 and 511,Indian Penal Code, in respect 
ofa pamphlet which the accused persons 
were alleged to have prepared for publica- 
tion. Admittedly, the so-called pamphlet 
had not seen the light of the day. Indeed 
according to the prosecution themselves, it 
had not even been printed, All that isalleged, 
is that it had been copied and written on 
yellow lithographic . paper and was. ready 
for the préss, when the. -coraplainant got 
| information and arranged to have. portions 
of it seized by the Police. ‘These portions 
and the original transcript in .long-hand 
are Exs. P. G. and: P. F. both alleged to 
bein the handwriting of Qamar-ul-Nabi, 
against whom the Magistrate has framed 
charges under ss. 500 and 292-511 and whose 
case is not before me, In orderto connect 
the.three petitioners with the preparation of 
the pamphlet. the prosecution relied upon 
a number of documents and the oral testi- 
mony of certain: witnesses. So far as Dewan 
Singh is concerned, the only document 
which is alleged to contain his writing is 
Ex. P. N., which purports to be the draft 
ofa letter meant to be sent by Diwan Singh 
torsome person on. the staff of Prince 
Habib Ullah Khan, who was residing. at 
the time in Poona. The draft is written in 
galigraphic Urdu by a copyist-and containg 
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several corrections and interlineation in 
shikasia Urdu apparently made by another 
person. These corrections end interline- 
ations are alleged to be in the hand- 
writing of Diwan Singh, who is also alleged 
to have affixed his signatures at the end. 
Diwan Singh denies that the signatures or the 
correcticns and jinterlineations are in his 
hand-writing. This dccument (Ex. P. N.) 
therefore, had an important bearing on the 
case, and naturally was the subject of much 
discussion before the Magistrate and the 
Sessions Judge and of considerable argu- 
ment before me. Besides Ex. P. N., the 
prosecution relied strongly on several 
dccumenisin Ex. P. J. series, which were- 
recovered from Fakhar-ud-Din (P. W. No. 
12) when his house was searchedon the 7th 
January 1930. These documents appear to 
contain the “material on which the draft- 
pamphlet (Exs. P. F. and P. G) was based, 
and some ofthem are stated to be inthe | 
hand-writing of Azfar Hussain, and others 


- are letters alleged to have been written by 


Nazar Hussain to Diwan Singh. Azfar 
Hussain and Nazar Hussain deniedihat any 
of these documents was in their hand- 
writing and Diwan Singh declared ‘that he 
had never ieceived or seen them before. The 
‘question of their genuineness: or otherwise 
was, therefore, one of the points for decision 
in the case. ; 

In order to prove that Ex, P. N. had been 
‘signed: by Diwan Singh and contained 
. correction in his hand and that the documents 

in Ex. P.J. series had been writlen by 
Azfar Hussain and Nazar Hussain, the 
presecution relied on the evidence of (1) 
two hand-writing experts, (2) persons claim- 
-ing to be familiar with the writings of the 
“petitioners, and (3) the oral testimony of 
-witnesses who stated that they had seen 
the documents in question with one or 
other of the petitioners. The learned Magsi- 
‘trate rejected ihe evidence of all these 
wilnessess as unsatisfactory and held that 
‘the prosecution had failed to establish their 
contention in respect of any ofthe dbcuments 
in dispute. The learned Sessions Judge 
has strongly crit cised the Magistrate's 
consideration of this evidence and has come 
to the conclusion that the witnesses had been 
disbelieved without a proper: appreciation 
of their testimony. In order to satisfy 
myself asto whether this criticism is justi- 
fied, Ihave examined the whole of the 
evidence but find myself unable to agree 
-withthe Sessions Judge. - 

A large part ofthe record is taken up with 

the evidence of the handwriting: experis, of 
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whom two'were produced by the prosecution. 
Oneof them is a gentleman “who describes 
himself as Russel Gregory Afzal of Lucknow 
(P. W. No. 26), and the other is ‘Charles 
Hardless (Junior) of Allahabad (P.W. No. 40). 
When the evidence for the prosecution was 
being led, the defence brought it to the 
notice of the Magistrate that one of the 
persons who could throw light on the case 
was Mr. R. Stott, Government Examiner 
of Questioned documents, who had been 


asked by the Political and Foreign Depait- 


ment of the Government of India, at the 
instance of the Bhopal Durbar, to give his 
opinion in respect of the alleged writings of 
Diwan Singh on Ex.P.N., but who had 
not beencalled by the prosecution as a 
witness, as his opinion was unfavourable. 
It was pointed out that the defence pro- 
posed tosummon himas a witness if it 
became necessary for them to doso, but as 
Mr. Stott was leaving the ‘country on. long 
leave, it was prayed that in the interests 
of justice the Magistrate should summon 
him as a court witness under s. 540 of 
the ‘ riminal Piocedure Code. The'learned 
Magistrate decided to examire Mr. Stott at 
that stage of the enquiry, but a question 
arose as towho was to pay his fees. The 


prosecution were naturally unwilling to do. 


so, and asit was a private prosecution, the 
Crown could not be burdened with the 
expense. It was, therefore, arranged. that 
the defence should pay the necessary fees, 


and accordingly - Mr. Stott was examined 
and cross-examined on the 23rd and 24th’ 
In his examination in’ 


of October, 1931. 
chief Mr. Stott expressed his -opinion that 
the signatures and the interlinear writings 
in Ex. P. N. were not in the hand of Diwan 
Singh but that they bore indications of an 


attempt by the writer to imitate his hand-” 
writing. The witness gave elaborate reasons ` 


in support of his conclusion and was cross- 
examined atlength by Counsel for the 
complainant. His evidence as recorded 
covers 23 pages of the record, but before the 
cross-exarhination could be completed, Mr 
Stott had to leave Delhi for other Govern- 
ment work and he sailed from Bombay 
on the 28th ! ctober, 1931. 

The learned Magistrate has rejected the 
evidence of Messrs. Afzaland Hardless 
(Junior) and in doing so has relied inter 
alia on the evidence cf Mr. Stott. It was 
argued before the learned Sessions Judge 
that the evidence of this witness was not 
admissible as his cross-examination had not 


been completed before he left India. The ` 


learned Judge overruled this objection but 
144— 43 & 44 


DIWAN SINGH v. EMPEROR. 


337 
while holding that the evidence was ad- 
missible, he has passed strictures on the 
Magistrate for remarking that further cross- 
examination of the witness was not likely 
tomake him change his opinion, formed 
after an examination of a document and 
its enlargemenis with the necessary instru- 
ments, as “experience shows that once a 
hand-writing expert had recorded his opinion 
no amount of cross-examination subse- 
quently alters his first opinion”. In this 
connection the Magistrate incidentally 
referred to the evidence of Messrs. Afzal 
and Hardless (Junior) who, in spite of 
the lengthy cross-examination occapying 
several days and covering over 200 pages 
of type-written matter, had not modified 
in the least their original opinion. The 
learned Sessions Judge has taken these 
observations as indicative of the biased 
stand point from which the Magistrate had 
approached the whole case, and this ap- 
pears to have largely influenced him in 
holding that the order of the Magistrate 
discharging the petitioners was perverse 
and foolish. After reading the evidence of 
the experts, however, I cannot say that 
the learned Magistrate was not right in his 
estimate ofthe testimiony of Messrs. Afzal 
and Hardless, nor,if I may say so with all 
respect does the Magistrate appear to me 
tobe alonein holding the view of expert 
evidence, which he has expressed, some-- 
what bluntly and perhaps not in very 
elegant Janguage. In this connection it 
will be interesting torefer to a passage at 
page 127 of Ryen on Criminal Evidence: 
in India, which has been cited with ap- 
proval by a Division Bench of this Court 
presided over by the Hon'ble the Chief 
Justice Leslie-Jones in Hari Singh v. 
Lachhmin Devi 59 Ind. Cas. 220 (5). 

“Tt must be borne in mind.that an expert 
witness, however, impartial he may wish 
tobe, is likely to be unconsciously preju- 
diced in favour of the side which calls 
him. The mere fact of opposition on the - 
partofthe other side is apt to create a 
spirit of partisanship and rivalry, so that 
an expert witness is unconsciously impelled 
to support the view taken hy his ownside. 
Besides, it must be remembered that an ek. 
pert is often called by one side simply and 
solely because it has been ascertained that he 
holds views favourable to its interests”. < 

Similarly, Taylor in his great work on the 
“Law of Evidence”, (12th edition), Volume | 
I, page 59, para. 58, observes: — 

(5) 59 Ind. Oas. 220 at p. 226; 12P L R 1921; 10 P 
W R 1921; 3 Lah. L J 110, : 
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-`` “Perhaps the testimony which least deserves 
. credit with a Jury is that of skilled witnesses. 
““These witnesses are usually required to speak, rot 
‘to facts, but to opinions: and when this is the cage, 
“it is often quite surprising to see with what facility, 
“and to whatan extent, their views can le made to 
correspond with thewishes or the intccsts of the 
parties who call them. -They do not, indeed, wil- 
jully misrepresent what they think, but their judg- 
. ments tecomé so warped by regarding the subject 
dn one point of view, that, even when conscientiously 
dısposèd, they are incapable of forming an indepen- 
dent opinion. ‘Being zealous partisans, their belief 
‘becomés synonymous with faith as defined by the 
„Apostles, and it too often is but ‘the substance of 
things hoped for, the evidence of things not 


n 


"seen |, ? 

The learned Government Advocate has, 
however, repeated before me the objection 
‘that theevidence of Mr. Stott ought not to 
„have been relied on by the Magistrate be- 
‘cause (1) he was not a witness for the 
prosecution but had been produced at the 
instance of the defence and consequently 
‘his statement was not “evidence” which 
the Magistrate could have considered under 
s. 254, Criminal Procedure Code, at that 
stage of the enquiry; and (2) the witness 
had not been fully cross-examined by the 
prosecution before heleft the country. In 
my opinion, both these -contentions are. de- 
void of.force and must be rejected. .As 
stated above, the defence applied to the 
court to examine Mr. Stott under s. 540, 
which gives the court ampile, powers to sum- 
mon any material witness “at any stage of 
any enquiry, trial. or other proceeding 
under the Code”. It has been held that 
under this section the “Magistrate 
admil evidence on behalf of either side at 
the trial:” Queen v. Kassy Singh (6), and 
once such evidence has been admitted on 
the record, the Magistrate is bound to con- 
sider it while deciding whether a charge 
should or should not be framed. 

Nor can Mr. Stott’s evidence be ruled 
out, -as inadmissible simply because his 
cross-examination was technically incom- 
plete. As stated already, the defence had 
cross-examined him for nearly two days 
and he had had toleave Delhi under circum- 
stazices over. which the Magistrate or the 
petitioners had no control whatever. Ad- 
mittedly, his attendance before the conclu- 
sion of the enquiry could not be procured 
without any amcunt of delay and expenses 
which would be unreasonable. As observed 
in an Americar case cited at page 330 of 
Sarkar's Law of Evidence, 5th edition, “No 
generaliulecan belaid down in respect of 
unfinished testimony, If - substantially 
complete-and {he witness is prevented by 
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sickne-s “or death or other causeg:(mention-- ` 


-ed ins. .33 of the Indian Evidencé Act) 


from finishing his icstimony, whether viva `. 
vece or by deposition, it’ ought not to be 
rejected but submitted to the Jury, with | 
‘such observations as the particular circum- 
stances may iequire. But if not so far 
advanced as to be substantially ccmplete, 
it must be rejected.” In my opinion, the 
courts below were 1ight.in ‘Holding that 
Mr. Stott’s evidence was admissible. The 
value tobe attached to it was, however, a 
matter primarily for the Magistrate, and 
after giving due weight to the arguments of 
Counsel for the complainant I canno say 
that the Magistiate acted foolishly or per- 
versely in regarding Mr. Stott as an unbias- 
ed witness and preferring his opinion 
to that of the experts produced by the 
prosecution. 

But even if Mr. Stott’s evidence were ex- 
¢luded, it seems to me that the learned 


‘Magistrate was not wrongin rejecting the 
‘evidence of - Messrs. 


Afzal and Hardless 
(Junior). It is no doubt true that in his 
judgment, which covers over 29 pages of 


‘closely typed matter, the Magistrate has 


not entered upon an elaborate examination 
of the evidence of these witnesses and has 
not set out in detail the technical grounds 
given by them to support their conclusion; 


‘but, I think, that the Magistrate has given 


ample reasons for not accepting their 
opinion. (His Lordship referred - to 
the evidence and proceeded). The 


next set. of witnesses claimed to be 
familiar with the handwriting of one or other 
of the petitionersand pretended to identify 
the alleged writing of Diwan Singh on 
Ex. P. N. and of the other petitioners 
on various other*documents. As stated, 
already, lhe Magistrate found himself una 
able to accept their evidence, and has: 
rejected it as unsatisfactory or unreliable. 
The reasons given by him for coming to 
this conclusion havé not been accepted by 
the Sessions Judge, and have been com- 
mented upon by the learned Government 
Advocate. He has read the evidence of 
these witnesses before me and, after con- 
sidering it,, I cannot say that the view taken 
by the Magistrate is palpably unreasonable, 
perverse or foolish sə as to bring the 
case within the rule enunciated above. 
Indeed, ib seems to me that ıt would have 
been highly unsafe to rely on the - testimony 
of these witnesses as to the identity of 
hand-writing, more especially when we 
find that with regard to several documents © 
they have expressed opinions contradictory 
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. to those of the experts produced by the 
prosecution themselves. -For instance; Ex. 
_ D. 22. was described by Fakhar-ud-Din 
_ (P. W. No. 12)as being in the hand-writing 


of Diwan -Singh, while. both Messrs. Afzal 


and Hardless.have declared it to be a 
tracing. Similarly, Fakhar-ud-Din stated that 
Ex. D. 25 had been written by Diwan Singh, 


but prosecution witness Shamas-ud-Din stated . 


that it was not in Diwan Singh’s hand and 
the two experts have deposed that this 
document -also was a tracing. There. are 
several other discrepancies of this kind, but 
it is not necessary to set them out in detail 
here. It will be sufficient to say that with 
these materials on the record’ the Magistrate 


had ample justification for rejec.ing the. 


testimony ofthese witnesses. 


Several witnesses gave oral evidence of 


allegedincidents by which the prosecution 
sought to connect the various accused with 
‘the preparation of the pamphlet. This evi- 
dence too wasnot accepted by the Magis- 
trate as reliable, and- the learned Sessions 
Judge has adversely criticised the Magis- 


trate for disbelieving them on “mere gene-" 


ralizations”, such as that they were either 
previgus convicts or dismissed employees 
of Diwan Singh or paid informers in the 
service of the Bhopal State. A perusal of the 


judgment of the Magistrate shows, however,- 


that this is not the only ground on-which 
he had disbelieved them. It is not denied 
that the evidence of witnesses with such 
antecedents saould be accepted with great 
caution, andthisis all that the Magistrate 
appears to have done. There are numerous 
discrepancies in their statements and on 
several points their evidence appears to be 
highly improbable on the face of ıt. The 
learned Government Advocate has referred 
mein particular to the evidence of P. W. 
No 11, Mehrban Ali, whom the -Sessions 
Judge has 
witness. But he flatly contradicted himself 
on at least one point, and on another 
important matter his evidence is admittedly, 
discrepant with that of another prosecution 
witness. In my’ opinion, it cannot be said 
that his evidence was of such a nature as 
no impartial Judge could have reasonably 
rejected. - 

There was considerable argument by both 
Counsel on certain obiter dicta in the Magis- 
trate’s judgment as tothe person or per- 
sons by, or at whose instance, certain 
documents had been forged, but that ques- 
tionis not really material for the decision 


of this petition and I do not propose to. 


express any opinion on. it, even if it were 


” 
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possible for me to do so on the materials on 
the present record: The cardinal point ‘in 
the case is not who had forged a particular 


document or documents, but whether the 


prosecution have succeeded in connecting 
the petitioners with the preparation of the 
pamphlet and on that point there is no 
doubtin my mind that the decision of the 
Magistrate was correct. 

After giving the case most anxious and 
careful consideration I have reached the 
conclusion that there is no ground for hold- 
ing that the Magistrate’s order was foolish 
or perverse or was based on a record which 
was obviously incomplete. Itmay be that 
with regard to certain matters of detail the 
learned Magistrate has fallen into errors : 
itmay be.that in some passages in his 
judgment he has used language stronger 
than was perhaps necessary; it may also he 
that insome others he has, not expressed 
himself clearly, but I have no doubt that 
taken as a whole, his decision was not such 
as could be justifiably set aside by the 
Sessions Judge under s. 436 of the Code.of 
Criminal Procedure. I, therefore, hold that 
the learned Sessions Judge was in error in 
setting aside the order of ihe Magistrate” 
and directing further enquiry on thesame 
materials. I accordingly accept this peti- 
tion, set aside the order of the Sessions 
Judge dated the 3rd of December, 1932, and 
restore that of the Additional District 
Magistrate dated the 23rd of September, 
1932, discharging the petitioners. » TrA 

In conclusion, it may be mentioned that 
a faint-hearted attempt was made.on behalf 
ofthe complainant to argue thatthe order 
of the Magistrate ‘dismissing the first com- 
plaint instituted on the 6th January, 1930, 
against Azfar Hussain was erroneous as no 
“enquiry” had been made on it, in fact no 
evidence had been recorded at all. It-was 
conceded, however, that the subject-matter 
of the first complaint. was included-in the 
allegations made in , the second complaint 
which was much more comprehensive, - and 
that all the evidence that could have been 
produced in support .of it. was actually 
brought before the Magistrate in the course - 
of. the enquiry into the second complaint. 
In view of my finding that the decision of 
the learned Magistrate on -the second com- - 
plaint was. correct and that_no prima facie © 
casehad been established for framing a 
charge against any of the petitioners, the 
first complaint must automatically fail. In 
these circumstances, it would be a travesty 
of justice to order ‘further .enquiry’ into the 
same allegations and on the same materials 
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on the highly technical ground that no 
formal order had been passed consolidating 
the two complaints. I, therefore, restore 
the order ofthe Magistrate dismissing the 
ecmplaint of the 6th January, 1930, also. 

A, Petition allowed 


ALLAHABAD HIGH COURT. 
Application in First Appeal No. 321 
, of 1932. 
July 21, 1932. 

IMATULLAH, J. 
CHANDERDEO CHAUBE—APPELLANT 
versus 

_MEGH NARAIN—Opposits Parry. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 
6--Death of plaintiff between conclusion of hearing 
and pronouncement of judgment— Legal representative 
-Application for leave to appeal— Allahabad High 
Court Rules, Chap. 11, r. 8, Application under— 
Limitation Act (IX of HOS, Art. 176—Whether 
applies 

Where the plaintiff in a case dies between the 
conclusion of the hearing and the pronouncement 
of the judgment, the decree must be taken to have 
been passed during his lifetime, and no applica- 
tion’ for substitution of legal representatives ig 
necessary. Ghapter If, r 3 of the rules of the 
Allahabad High Court provides for an application 
by the representatives of a party dying after decree 
to apply for permission to appeal, but for com- 
pliance with that rule there is no limitation and 
all that is necessary is that the appeal itself should 
- be filed within time. Article 176, Limitation Act 
does not apply to the case, 


Mr. A. P. Pandey, for the Appellant. 

Mr. K. Verma, for the Opposite Party. 

Judgment.—This is an application for 
permission to file an appeal on behalf of 
one Lachhman, who was plaintiff in the 
original suit and who died between the 
conclusion of the hearing and the pro- 
nouncement of the judgment in the court 
below. His suit was dismissed and his 
legal representatives, Chanderdeo and 
Inderdeo, have preferred an appeal along 
with this application asking for leave to 
appeal as the legal representatives of the 
deceased plaintiff. The learned Advocate 
for the respondents contests the applica- 
tion on the ground that it has been made 
more than 90 days after the death of 
Lachhman, a fact which is not disputed. 
I do not, however, think that the objection 

s any force. Order XXII, Civil Pro- 
cedure Code, requires applications for sub- 
stitution of a deceased plaintiff or defend- 
ant, In case any of them dies during the 
pendency of the suit. The provisions of that 
Order have been made applicable to cases 
in which one of the appellants or respond- 
ents dies during the pendency of the 
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appeal. There is nòlaw to be found either 
in the Civil Procedure Code or elsewhere 
which makes it necessary that any substitn- 
tion proceedings should take place where 
one of the parties dies between the decree 
and the filing ofthe appeal. In this case 
Lachhman died before the decree and would 
have been deemed to have died during 
the pendency of the suit but for O. XXII, 
r. 6 which provides that in such a case 
the judgment should be considered to have 
been pronounced before his death. In other 
words, the decree must be taken to have 
been passed in his lifetime. This being 
so, a fiction has to be introduced to the 
effect that Lachhman died after the decree. 
As already stated, no application for sub- 
stitution of names is necessary where a 
party dies between the date of the decree 
and the filing ofthe appeal. Rule 3, Chap. 
11, of the Rules of this court, however, 
requires an application by the legal repre- 
sentatives of a party dying after the decree 
to apply for permission to appeal if oneis 
to be preferred. For compliance with that 
rule there is no limitation and all that is 
necessary is that the appeal itself should 
be filed within time, Article 176, Limita- 
tion Act, does not apply to an application 
of the kind contemplated by the rule above. 
referred to. The application is accordingly 
allowed. 

NA. Application allowed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1817 of 1931. 

November 4, 1932. 
Bhide, J. 
UDHO DAS AND OTHERS — PLAINTIFFS — 
— APPELLANTS 
; versus 
MEHR BAKHSH AND OTHERS—DEFENDANTS 

RESPONDENTS. ° | 

Vendor and purchaser—Sale complete—Subsequent 
discovery of defect in vendor's title—Sale, if can te 
avoided—Remedy of vendee—Vendee mortgaging 
property to vendor—Suit by vendor on ‘mnortgage— 
Title in third person, if can be set up—Transfer of 
Property Act {IV of 1882), ss. 41, 54-—Co-sharers— 
Some co-sharers shown asowners—Transfer by sale-— 
Other co-sharers, if can challenge sale—Oral sale— 
Validity of, in the Punjab. 

When defect in vendor's title is discovered after 
the execution ofa conveyence and there has been 
no ‘fraud, the vendee cannot avoid the sale, but his 
remedy lies merely in a suit for damages. Eastern 
Mortgage and Agency Co Ltd. v Mahomed Faazlui. 
Karim (3), relied on 

Where some of the co-sharers are shown as 
Owners in the Revenue Kecords fora number of 
ears, the other co-sharers cannot challenge a sale 

y them, In such a case the vendee stands in the 
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phoes of the vendors so far as the title to the 
propity is concerned and any defence avail- 
able to the; vendors will be available 
to the vendee also. Mubarak-un-nissa Bibi 
v. Mahomed Raza Khan (2) and Ghulam 
Siddique Khan v, Jogendra Nath (3), referred to, 


Where the purchaser ofa property mortgages it 
to the seller and the seller sues on the mortgage, it is 
not open to the purchaser to set up the titleof a 
third person in the suit Brij Ratan Das v 
Raghunandan Gir (4) and Brij Mohan Lal v. 
pene Singh (8), referred to. [p 342 col. 


An oral gileis valid inthe Punjab, the Transfer 
of Property Act not being in force in that Province 
[p. 341, col. 2.) 

Second Civil Appeal from the decree of the 
District Judge, Dera Ghazi Khan, dated the 
15th July, 1931, reversing that of the Sub- 
ordinate Judge, First Class, Dera Ghazi 
Khan, dated the 22nd January, 1930. 

Messrs. Chandar Gupta and Fakir Chand, 
for the Appellants. 

Moulvi Ghulam Mohy-ud-Din, forthe Res- 
pondents, a 

Judgment.—The plaintiffs in this case 
purchased two houses from Ilahi Bux and 
Alla Diwaya on 14th April, 1924, by a regis- 
tered sale-deed and sold the same orally 
to Mehr Bux, defendant No. 1 afew months 
later. Out of the sale price Rs. 75 were paid 
in cash and in lieu of the balance of Rs. 600 
Mchr Bux mortgaged the same property in 
favour of the vendors by a deed dated the 
7th October, 1924. Ghulam Hussain (defen- 
dant No. 2) stood sure:y for payment of the 
mortgage money. The plaintiffs instituted 
the presen’ sait on 9th April, 1929, for 
recovery of Rs. 1,023-7 cn the’ basis of this 
deed. Defendants pleaded that the plaintiffs 
had no title to the houses and the mortgage 
had been obtained by fraud. The trial 
Court held that nofraud was proved and 
decreed the claim. On appeal the learned 
District Judge held that although fraud 
had not been established the contract was 
vitiated by ‘misrepresentation’ and the 
defendants were entitled to avoid it. | The 
appeal was accordingly accepted and the 
plaintiffs’ suit was dismissed with cosis. 
Plaintiffs have now preferred a second 
appeal. 


It has been urged on behalf of the ap- 
pellants that the learned District Judge was 
wrong in setting up a new case as regards 
‘misrepresentation’for the defendants, thatthe 
defendants as mortgagors not entitled to 
plead in this case, that their title was de- 
fective, and that the plaintiffs had acted in 
good faith and their sale was valid in view 


of the principle laid down in s. 41 of the 


Transfer of Property Act, It was further 
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contended that even if there wasany defect 
in the title, the sale having been completed, 
and no fraud having been established 
plaintiffs could only sue for damages, 
These contentions appear to me to be well 

founded. The defendants nad alleged 
fraud and given particulars thereof. These 
have been fully discussed in the jud gment 
of the trial Court, which held that no fraud 
was proved. In the circumstances, the learned 
District Judge was, in my opinion, not justifi- 
ed in making out a new case of misr epresen- 
tation.Moreover, the sale in this case was com- 
plete. The sale was an oral one. Part of the con 
sideration had been paid, and the defendants 
having accepted the sale, had further mort- 
gaged the same property in favour of the 
vendors. It had been held that when de- 
fect in vendor's title is diszovered after the 
execution of a conveyance and there has been 
no fraud, the vendee cannot avoid the sale, 
but his remedy lies merely in a suit for 
damages: Eastern Mortgage and Agency Co. 
Ltd.,v. Mohmed Fuzlul Karim (1) and Gour’s 
Lawof Transfer of Properyy, page 774,. 
para. 1190, 5th edition. It was urged on 
behalf of the respondents that theie was 
no ‘conveyance’ in the present instance but 
the Transfer of !r-periy Act not being in 
force in ihis Province, an oral sale is valid. 
It would thus appear thit the defendants’ 
remedy layin a suit for damages, even if 
their allegation that the plaintifts’ title wes . 
defective is accepted as correct. It may, 
however, be pointed out that defendants did 
not institute any suit for pcssessicn of the 
property and there was no finding given 
against them that they cannot get the whole 
or any portion of the property so.d to them. 
The plaintiffs had purchased the property 
from Alla Diwaya and Ilani Bux as stated 
above. It was alleged by the defendants 
inthe court below that one Mula Dad was 
the real owner of the property but ihis 
position was given up before me in view of 
the evidence on the record. It was, how- 
ever, urged that it was proved by the 
evidence on the record that there were other 
co-sharers in the property and Ilahi Bux and 
Alla Diwaya could not sell more than their 
share. As regards this contention, the 
learned Counsel for the appellant pointed 
out that Ilahi Bux and Alla Diwaya had 
been shown inthe Revenue Records for a 


‘number of years asthe owners of the pro- 


perty and had previously mortgaged it. He 
contended that according to the principle 
laid downins, 41 of the Transfer of Proc- 


(1) 90 Ind Cas, 851; ATR 1926 Cal. 385; 52 0 914; 
10 L J570. 
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perty. Act, the other co-sharers would not 
be in a position to challenge the validity 
of the sale, in the circumstances of the case 
ef. Mubarakunnissa Bibi v. Mahored Raza 
Khan (2). This contention also seems to be 
prima face sound. The defendant Mehr 
Bux stands in the shoes of the plaintiffs so 


far. as the title to the property is concerned - 


and any defence available.to the plaintiffs 
would be available to him also ef. Ghulam. 
Siddique Khan v. Jogendra Nath (3). 

The defendant Mehr Bux did not, however, 
institute any suit for possession ‘of the prop- 
eriy ‘as stated above. The question whe- 
ther they will be deprived of any portion 
of the property as a result of the claim of 
the other co-sharers has yet to be decided. 
As stated above, in view of the principle 
laid down in s, 41 of the Transfer of Prop- 
erty Act, it is quite likely that the claim 
of the other co-sharers may fail. The pre- 
sent claim is against the defendants as 
mortgagors and it is not opento them to 


set up the title of a third person in the’ 


present suit cf. Brij Ratan Das v. Raghu- 
nandan Gir (4) and Brij Mohan Lal v. 
Chandrika Singh (5). < 

For reasons given above, I hold that the 
decision of the trial Court was correct, I 
accept the appeal and restore the decree of 
the trial Court with costs throughout, ` 

New. : Appeal accepted. 


(2) 79 Ind, Cas. 174; 46 A 377: A I R 1924 
384; 22 A LJ 307; LR5 A 257-Civ. ma 


(8) 76 Iad. Cas. 199; 31 OW N 205; A I R 1996 


1 
Cal 916; 43 O LJ 452 : 
(4) 11 Ind. Cas 9H; AI 923 Pat. 203; (1923, 
457 


R 
Pat. 49: 1 Pat. L R 225:4 PL ; 
of 70 Ind. Cas, 930; AI R1923 Oudh 57;2500 
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HYDERABAD HIGH COURT. 
_ FULL BENCH. 

-First Civil Appeal No. 26 of 1338: Fasli 
28th Azur 1342 Fasli=October 25, 1932, 
NAWAB JEEVAN Yar June BAHADUR, 
Nawas Savan Nawaz JUNG BAHADUR 

. AND Rat BISHESHWARNATH, JJ. 
- Syed LATIFUDDIN AND OTHERS— 
APPELLANTS l 


VETSUS 
VALLABHDAS AND oTHERS— ` 
RESPONDENTS. 

i Hyder ibad kan Act, 1382 F., 
—Execution sale by Receiver—A pplication by pur- 
chaser for delivery of - possession—A pplication ron, 

signed, to _records—Fresh application— Limitation. 
A Receiver resold certain Properties in execution 
of adecree and the sale was confirmed on {5th 


Arts. 158, 159 


i LATIFUDDIN V, VALLABHDAS, 


14410. 


Dai 1331 F. The purchaser put in some applira- 
tions for delivery of possession: the application 
filed on 15th Dat 1334 F was consigned to the re-- 
cords as the file was with the Receiver. Subsequently 
another application was filed cn nd Farwardi 1335 

in theform of amemo: ` 

Held, that limitation had to le reckoned from 
lšth Dai 1334 F whether the case was governed Ly 
Art. 158 or159 of tke Hyderabad Limitaticn Act, 
and in any event the application was not time-bar- 


red. 

First Civil Appeal against an order of 
the Nawab Hasheem Yar Jang Bahadur, J., 
dated the 20th Bhaman 133- Fasli. \ 

Moulvi Hafiz-ud-din Abdul Ali Saheb, for 
the Appellants. . 

Pandit Narhar Rao, and Dewan Baha- 
dur §. A. Aiyangar, for the Respondents. | 
- Judgment.—Arguments were heard: 
This is a very, old case pending before the 
original side of the High Court in execu-. 
tion proceeding. Wor the purpose of decid- 
ing this appeal, there is no necessity to 
narrate in detail-the facts of the case of the 
present case. Suffice it to say that the 
proceedings are in respect of the posses- 
sion of the .property purchased by the res- 
pondent. Originally the house in question 
was sold bythe Receiver appointed by the 
court to Liyakat-un-nisa Begam .and the 
Makta to one Latifuddin Saheb. The 
sale took place in private without the — 
sanction of the court. Possibly as the said 
persons did not depositthe purchase-money 
or as they were found not tobe ina posi 
tion to pay the said amount, the court 
setting asidethe sale referred to above 
ordered the re-sale of ihe said property, 
Accordingly it was resold and the respond- 
ent purchased it. The sale was made 
absolute on 25th Dai 1331 Fasli ...... sss 
s... 28 18} Clear from the order ofthe ap- 
peal. Now the point for consideration is 
whether the Art. 158 of the Hyderehad' 
Limitation Act of 1332 Fasli is ap- 
plicable or not. - The said article will be ap- 
plicable when the property is sold by the 
court. Inthe present case the Receivers 
have re-sold the property in favour of the’ 
respondent and they were under law bound 
to give possessionto him. If they could 
not have done so the aggrieved party would 
have asked the assistance of the court. 
The other Art.is 159 of ‘the Hyderabad 
Limitation Act. This is the general arti- 
cle. The application is to be filed within 
three years from the date when ihe right 
accrued. It is apparent from the order 
under appeal that the applications for pes- 
session were being put in by the auction- 
purchaser. The last. application filed. on 
15th Dai 1324 | Fasli............ was con 
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signed torecords- as the file was with the 
Receivers. Subsequently another applica- 
tion was filed on 2nd Farwardi 1335 Fasli 
Kang Nga A, in the form of 2 memo 
and it cannot be called a fresh applica- 
tion. It is urged for the appellant that 
the said application was filed out of time. 
Inour opinion this contention is not correct. 
Hence the order of the lower Court that the 
limitation isto be reckoned from the 15th 
Dai 1334 Fasli whether the Arts. 158 or 
159 is applied and consequently the ap- 
plicationis held to be in time seems to be 
correct, The other point in favour of the 
decree-holder isthat the question of limita- 
tion does not arise in the case at all for the 
reason that the sale-deed was executed on 
5th Dai 1337 Fasli and was delivered to 
the respondent. Weare constrained to re- 
mark that necessary papers have not been 
produced in this case and for facts, we had to 
rely on the order under appealonly in 
forming our opinion. Execution file too 
has not beencalled for although it is the 
duty of the parties to get the papers printed 
on whichthey rely, Ifthe parties are neg- 
Jigent in this respect we have no other re- 
course but to dispose of the case in the 
light of the materials before us. Hence the 
appeal is dismissed with costs, 
A Appeal dismissed, 


et 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 1544 of 1932, 
March 2, 1933, 

; TEK CHAND, J. 
Lrevtenant DHARA SINGH AND OTHÈRS— 
Conviots — PETITIONERS 
VETSUS . 
EMPEROR— Opposits Parry. 

Penal Code (Act XLV of 1860), 8. 176—Offence 
under—Hssentials—Police already infermed by others 
— Omission to give information, whether offence. 

Section 176 is intended tdapply to parties who 
commit an intentional breach of obligatioh to report 
and not wherethe public servants have already 
obtained the information from other sources. , 


Oase reported by the Additional Sessions 
Judge, Montgomery at Lahore. 


Report. - The three petitioners Lieute- 
nant Dhara Singh, Ranbir Singh and 
Kavi Datt Lambardars of Chak No. 66-12 L 
have been convicted under s. 176, Indian 
Penal Code, and sentenced topay a fine of 
Rs. 15 each or in default to undergo one 
month's rigorous impriscnment on an alle- 
gation that they faiied to furnish informa- 
tion to the Police about an offence under 
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s. 457, Indian Penal Code, said to have 
neen committed in the house of Sundar 
Singh (P. W, No.1) on the night between 
the 12th and 13th of September, 1931. The 
prosecution examined three witnesses in- 
cluding Sundar Singh (P. W. No. 1) in 
whose house the offence is said to have been 
committed, Ghulam Mohammad Constable 
(P. W. No. 2) who recorded the First Infor- 
mation Report unders. 457, Indian Penal 
Code, on 15th ‘September, 1931, and 
Mohammad Shariff Sub-Inspector, (P. W. 
No.3), The case forthe prosecution is that 
although Sundar Singh (P. W. No. 1), tha 
complainant himself did make @ report at 
Thana: on 15th September 1931, the peti- 


‘tioners who are the Lambardars of: the 


village furnished no information :to the 
Police about the offence though they were 
bound to do so under s. 45 of ths Criminal 
Procedure Code, 

The case for the defence is that on the 
very next day after the occurrence the 
complaintant Sundar Singh (P.W. No, 1) did - 
gotothe Thana accompanied by Ranbir 
Singh, accused and Nathu Chukidar. It is 
stated, however, that the Police did not 
record the report on that day, but 
sent them back saying that they should 
follow the tracks. An attempt was made 
again on the nextdaytomake a report but 
with no better resultsand Sundar Singh 
accompanied by Nathu Chaukidar then 
admittedly made ithe First Information 


- Report on the third day of the incident, 


that is on the 15th of September, 1931. 
The defence version has been supported 


by Sundar Singh (P. W. No. 1) who was 


produced by the prosecution in this case, 
The defence also examined in addi tion 
three other witnesses Subedar Major Bishan 
Singh (D. W. No. 1), Jamadar Gian Chand 
(D. W. No. 2), and Beant Singh (D. W. 
No.3) who saw Sundar Singh complainant 
with Ranbir Singh either returning from the 
Thana or going to it. 
- The learned Magistrate, however, has 
disbelieved all these witnesses and even 
Sundar Singh (P. W. No. 1) who was pro- 
duced by the prosecution itself. . The. . three 
accused have accordingly .been convicted 
and sentenced as stated above. í 

(1) It is obvious frcm the evidence 
produced that the Police did come to -know 
about the offence from Bundar Singh (P. 
W. No. 1) on ihe very next day and even 
if he is disbelieved then at least on 15th 
September 1931, though the present. com- 
plaint against the accused was not ledged 


till the 29th of March, 1932. er: 
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It is a well established principle ihat 
s. 176 is intended to apply to parties who 
-commitan’ intentional breach of obligation 
‘to report and not where the public servants 
have already obtained the information from 
other sources. 

I may refer in this-connection to Empress 
v. Sashi Bhushan |” Chuckerbutty (1) in 
which it was heldthat this section should 
not be put into force against one who has 
omitted to give information to the Police of 
. an offence having been committed in cases 

where the. Police have actually obtained 
such information from other source as they 
undoubtedly did in the present case. 

It was remarked inthat rulingthat when 
once the information has reached the 

‘authorities concerned “itis not reasonable 
‘that every other person who may possibly 
be bound to give- ınformation should be 
prosecuted for not having done so.: A 
Police officer isno better off when he has 
halfa dozen copies of the same report than 
when he has the first.” 

It appears to me, therefore, that the 

“prosecution in the present case was ill 

-advised and probably vindictive, because 
it was alleged by the complainant that the 
Police failed to record his report when he 
first went to the Thana. 

(2) As stated already it is necessary ina 
case under s. 176, Indian Penal Code, to 
prove that the accused committed an 
intentional breach of the obligation to 
report the matter. 

We have seen, however, that according to 
Sundar Singh (P W. No. 1), a witness pro- 
.duced by the.prosecution itself, one of the 
Lambardars Ranbir Singh did actually go 
with himtothe Thana, but the Police did 
not record the report. It is very doubtful 
if under the circumstances, it can be suid 
that the accused intentionally omitted to 
give the requisite information to the 
Police. 

It is therefore, submitted that the con- 
vicsion and sentence recorded by the learn- 
ed Magistrate against the accused should 
be set aside. 

Mr.M. L. Batra, for the Petitioners, . - 
t Order.—I agree with the reasons record- 
ed by the learned Sessions Judge and 
accept his recommendation that the convict- 
ion in this case isnot justified and be set 
aside. I accept the petition for revision 
and quash the convictions and the sentences 
and acquit the petitioners. The fine, if 
paid, shall be refunded. 


A. e Conviction set aside. 
(1) 40623, 
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PRIVY COUNCIL. 
Appeal from the Allahabad High 
Court, 
April 28, 1933. f 
Lord TomLIN, Lorp RUSSELL of KILLOWEN 
. AND SIR GEORGE LOWNDES. 
THE COMMISSIONER or INCOME TAX, 
UNITED PROVINCES or AGRA AND 
OUDH— APPELLANT 


Versus 


Messrs. BASANT RAI TAKHAT SINGH 


— RESPONDENTS. 


Income Tax Act (XI of 1922', ss.6, 9, I18—AUow- 
ances— Expenditure incurred solely for’ earning 
such income'—Expenditure incurred before year of 
assessment—Whether deductible—Lease fer erection 
of buildings—Assessment of rents received . by lessee 
from lease of buildings—Cost of erection, whether 
allowable deduction— Proper mode of assessment 

Under sub-s (2) of s. 12 of the Indian Income Tax 
Act, the allowance for any expenditure incurred must 
be an allowance for expenditure incurred in the year 
in respect of which the income, profits and gains 
forming the basis of the assessment arose. There can 
no justification for deducting from the profits and 
gains something in respect of expenditure, whether 
it be regarded as "capital expenditure or not, which 
occurred many years before Tp. 346, cols: 1] 

The assesses took a lease from a Cantonment 
Authority for a period of thirty yeare, Under the 
terms of the lease he had to erect certain permanent 
buildings which would become the property of the 
lessors on the determination of the lease, He erected 
the buildings and received rents from third persond 
to whom he had leased the buildings In computing 
the. tax payable by the  assessee in respect of the 
rents so received the assessee claimed that allowance 
should be made for the expenditure incurred by him 
in erecting the buildings On a reference by the 
Commissioner of Income Tax, the High Court held 
that the assessee was entitled to a deduction 
of the cost of erection from the rents: in 
order to ascertain the taxable amount and that the 
deduction for the year of assessment should be one- 
thirtieth of the amount expended in erecting the 
buildings. The Commissioner appealed: 

Held, by the Judicial Committee (reversing the 
decision of the High Court) that the assessee was 
not entitled to the deduction claimed inasmuch as the 
expenditure for erection of buildings was not incurred 
in the year in respect of which the income sougbt to 
be assessed arose but occurred many years before. 
[p. 346, col. 2] 

Quaere.—Whether s 12 isthe proper section of the 
Indian Income Tax Act under which income of this 
nature should be assessed [p 346, col. 1] ° 


Messrs, A. M. Dunne, K. ©., and R.-P. 
Hills, for the Appellant. 

Lord Tomlin.—This is an appeal by 
the Commissioner of Income Tax of the 
United Provinces of Agra and Oudh from 
a judgment of the Eigh Court of Judica- 
ture at Allahabad, dated the 10th July, 
1931, upona reference of questions madeto 
the High Court by the Commissioner of 
Income Tax under s. 66 of the Indian 
Income Tax Act, 1922. : 

The question arises in this way: The 
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assessceisa indu undivided family. The 
assessment in question was an assessment 
made for the year 1929-30. The assessee 
was assessed on an incomeof Rs, 57,979. 
Of this Rs. 14,425 were derived from prop- 
erty owned by the assessee and were asses- 
sed unders. 9 of the Income Tax Act. The 
remainder, Rs, 43,554, were assessed under 
s.12 and were derived from the rents of 
buildings erected by the assessee upon 
land leased from the Agra Canténment 
Authority. _ 

The assessee appealed and his appeal 
was rejected by the Assistant Commissioner. 
‘He then applied under s. 66 that certain 
questions of law alleged to arise should be 
referred to the High-Court. 

The material facts are these: The as- 
sessee took a lease for twenty-five years from 
the Agra Cantonment Authority. It does 
not appear when that lease commenced. 
Under the. terms of ‘the lease he had to 
erect certain permanent buildings which 
would become the property of the lessors on 
the determination of the lease. He 
erected those buildings. As from the Ist 
April, 1928, he had a fresh lease .of the 
same property for thirty years. It does 
not appear whether the secondlease was 
taken ab or before the expiration. of the 
first lease. The second lease also contained 
covenants as to building similar to those in 
the first lease, but in fact, of course,the build- 
ings had already been erected. Under the 
second lease the buildings would beccme 
the property of the ]esso:s at the determina- 
tion of the lease. The second lease also 
contained p-ovisions under which the lessee 
had the right of renewal for two consecutive 
periods of thirty years. In the case of each 
renewal, it was open tothe lessors to increase 
_therent by anamount not exceeding 50 per 
cent, of the rent for the preceeding 
period. . 

In those circumstances the Commissioner 
referred tothe High Court three questions. 
The first was : — o 

“Where the assessee has taken land on a long 
lease under which the land together with the build- 
ings thereon will revert to the possession of the 
lessor on the expiry of the lease has erected thereon 
masonry buildings and has received rents, from 
lessees of the building, is the tax payable by the 
assesses in respect of the rents to be determined 


arp a with s. 9, or with s. 10, or with 
a. 12? * 

The second question was :— 

“In the circumstances stited in q:' estion (i) is the 
asresses entitled Jin accordance with s. 12, to allow- 
ance forthe expenditure incurred in the erection of 
the buildings ? “ 

“The third question was :— 

“Ts the allowance receivable-in the form of an 
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annual deduction equal to the amount of" the ex- 
penditure divided by the years of the term for which 
the assessee holdsthe land on lease ? ” 

The first of those questions was answered 
by the court holding that the assessment 
should be made under s. 12, which was in . 
fact the section under which the Commis- 
sioner had proceeded. 

In regard to the second and third ques- 
tious, the court held that the assessee was 
entitled to a deduction from the rents in 
order to ascertain: the taxable amount and 
that the deduction for the year of assess- 
ment should be one-thirtieth of the amount 
expended in erecting the buildings | 

The assessee had not appealed from the 
decision of the court that the assessment 
was properly made under s. 12, but the 
Commissioner has appealed against the 
answers tothe second and third questions by 
virtue of which a deduction is to be allowed 
to the’ assessee. The assessee has not 
appeared before their Lordships’ Board. 

Now the relevant sections of the Act are 
ss, 3, 4,6, 9, 10 and 12. 

Section 3, which creates the charge 
says :— 

“Where any Actof thé Indian Legislature enacts 
that income-tax shall be charged for any year at any 
rate or rates applicable to the total income of an 
assessee, taxat that rate or those rates shall be 
charged for that year in accordance with, and subject 
to the provisions of, this Act in respect of all income 
profits and gains of the previous year of every 
individual, Hindu undivided family, company, firm 
and other association of individual-,” 
` Section 4, sub-s. (1), is as follows :— 

“Save as hereinafter provided, this Act shall apply 
to all income, profits or gains, as described or com- 
prised ins 6, from whatever source derived, accruing 
or arising, or received in British India, or deemed’ 
under the provisions of this Act to accrue, or raige, or, 
to be received in British India.” 

_ Then there are certain exceptions which 
need not be referred to, and s. 6 provides : 
“Save as otherwise provided by this Act, 
the following heads of income, profits and 
gains, shall be chargeable to income-tax in 
the manner hereinafter appearing, namely,” 
—then thereis a number of items of which 
the third is “Property; the fourth is 
“Business,” and the sixth is “Other 
sources.” ) 


Section 9 deals with the - head “Property,” 
and states: “The tax shall be payable by 
an assessee under the head ‘Property’ in 
respect of the bona fide annual value of 
property consisting of any buildings or lands 
appurienant thereto of which he is the 
owner, other than such portions of 
such property as he may occupy for 
the purposes of his business, subject to the 
following . allowances, namely"—then a 


. 
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number of allowances 
may be made, 

. Section 10 deals with “Business,” and pro- 
vides: “The tax shall be payable by an 
assessee under the head ‘Business’ in respect 
“ of the profits or gains of any business car- 
ried on by him.” It also makes provision 
as to how those profits are to be calculated. 

Section 12 deals with “Other sources” and 
provides: “The taxshall be payable by an 
assessee under the head ‘Other sources’ in 
respect ofincome, profits and gains of every 
kind and from every source to which this 
Act applies (if not included under any of 
the preceding heads).” It is to be noted 
that s. 12 does not come into operation until 
the preceding heads are excluded. Then 
under sub-s. (2) of s. 12 it is provided: 
“Such income, profits and gains shall be 
computed after making allowance for any 
expenditure (not being. in the nature of 
capital expenditure) incurred solely for the 
purpose ofmaking or earning such income; 
profits or gains, provided that no allowance 
shall bemadeon account of any personal: 
expenses of the assessee.”’ 

Now in the circumstances of this case and 
having regardto the course which the case 
hastaken and the attitude of the respondent 
their Lordships feel themselves constrained 
toconsider the matter upon the footing that 
8. 12 isthe proper secti-n under which the 
assessment should be made, and accord- 
ingly they propose-to deal with the matter 
upon that footing, but in so doing their 
Lordships must not betaken to be accept- 
ing the viéwthat in facts, 12 is the proper 
section, or that s,9is not applicable to this 
case. < i 

The question therefore is whether the 
allowance which the -High Court have con- 
sidered a permissible allowance is in fact 
justified by the terms of s. 12. In their 
Lordships’ judgment it’ isnot: Under s. 
12, sub-s. (2), is specified what may be 
allowed as an ‘allowance for any expendi- 
ture (not being in the nature of capital 
expenditure) incurred solely forthe pur- 
pose of making or earning such income, 
profits or gains, provided that no allowance 
shall be made on account of any personal 
expenses of the assessee.” In. their Lord- 
ships’ view, onthe true construction of that 
sub-section, the allowance for any expendi- 
ture incurred must be an allowance for 
expenditure incurred in the year in respect 


is set forth which 


. of which arise the income, profits and gains . 


forming thé basis of the assessment, Upon 
that.footing, therefore, there can be no justifi- 
cation for deducting. from the profits and 
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gains something in respect of expenditure, 
whether it be regarded as capital expendi- 
ture or nol, which occurred many years 
before. | i f 
“In those circumstances their Lordships 
are of opinion that upon the footing already 
indicated the respondent was not entitled to 
the deduction, and ‘that the answers given 
tó the second and third questions, the sub- 
ject of this appeal, are’ wrong and should 
be reversed and the appeal allowed accord- 
ingly. Their Lordships will humbly advise: 
His Majesty to that effect. The respondents 
will pay the costs of the appeal, ; 

A. Appeal allowed. 

Solicitors for ‘the Appellant—Solicitor, 
India Office. : . f 


PRIVY COUNCIL. 
Appeal from the Patna High Court. `’ 
. May 12, 1933. f 
Lorp THANKERTON SIR Jonn WALLISAND . 
Sır LANCELOT SANDERSON, 
Sir Seth HUKUM CHAND ann OTHERS | 
— APPELLANTS i 
VETSUS - 
MAHARAJ BAHADUR SINGH - 
AND OTHERS - RESPONDENTS, 3 
Jains - Parasnath hill, whether debutter—Hrectian 
of dwellings for pujaris and pilgrims, whether 
interferes with worship—Injunction—Alteration of 
footprints by swetambaris—Digambari's -right to 
gue—Cause of action—Linitation—Alteration, whee 
ther a'continuous wrong—Limitation Act (IX of 1908); 
9 23, Arts. 86, 120 —Dectaration —Diseretion of court, 
- The Parasnath hill is not the debutier ‘ property 
of ihedain dieties but the property of the Raja of 
Palgunj [p. 3:8, col 1] 2” 
Though eating and drinking, spitting and tha 
offices of nature, and many other things which aro” 
unseemly and irreverent acts ina place of worship 
are naturally and properly prohibited in the ancient - 
Ashatana of Jain temples these rules can 
only be applied by analogy toa vast expanse lika 
Parasnath hill, and must be subject to reasonable . 
modifications in practice [p. 360,col.1] ` 
Erection of dwellings for pilgrims and templa 
servants on the top ofthe hill instead of reguiring 
them to make the long ascent and descent every, 
day, to build dharmasalag or rest houses for- 
pilgrims, and to station sentries and night watchmen’ 
on the hill cannot be treated as acts interfering 
with the rights of digamboris to worship jon 
the hill [p. 350, col. 2.] i 
Where the swetambaris made alterations in‘ the 
‘charans’ (foot prints) in the shrines which were 
worshipped by the Jains; : 
Held, in a suit bythe digambaris, that there was 
a wrong of which the digambaris were entitled to 
complain and further that it was a continuing wrong 
for purposes of limitation. Maharajah- Bahadur 
Singh v Ifakum Chand f), referred to, Maharani 
Rajroop Koer v. Syed Abdul Hossein (2), followed. 
[p. 250, col 2; p. 351, col. L} 
Under the law of India declarations and injunc- 
tions are discretionary forms of specific relief, and 
under s. 55 of the Specific Relief Act the court may 
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refuse to grant an injunction if ` the plaintiff Ly 
acquiscence cr other conduct has disentithed himeclf 
to such relief [p. 351, col. L] 

Messrs. L. DeGruyther, K. C., Hyam and 
Champatrai Jain, for the Appellant, 

Messrs. and A. M. Dunne, K C. and W: 
Wallach, for the Respondent. 


Sir John Wallis.—This case is the 


result of further disputes between the two. 


sects of Jainsas to their rights of worship on 
Parasnath hill. Asso much turns on the 
beliefs now entertained by the whole Jain 
community with reference to the sacred 
character of this hill, their. Lordships will 
begin by citing the opening paragraphs of 
the judgment delivered by Lord Phillimore 
afew yéars ago in Maharajah Bahadur 
Singh v. Hukum Chand.(1), in which this 
subject is most felicitously dealt with. 

“Ihe Jains recognise 24 highly saintly personages— 
men who have attained salvation or Nirvana, who are 
called ‘lirthankars (finders;of the ford, across the 
river of death’, These four.and twenty are counted 
in many respects as higer than the gods or some of the 
gods in the Hindu Pantheon 

Twenty of them are believed to have attained 
Nirvanain the present cycle of tke world's _hietcry 
upon the Hill Parasnsth io the district of Hazaribagh 
in Bengal, with the rcsult that the hillis held in 
reverence by Jains, The Lill itself has some remarkable 
natura] features, and rises into cevcral peaks Iwenty 
spots apparently marked out by natural features, are 
beljeved to be places frem which the 20 ‘lirthanksrs 

uitted earth; and at each of these spots, a foot print of 
the Saintis worshipped. There is a small encloswe 
covered with a cupola, which at the present moment i3 
made of white marble.--Theee spots have been set 
gpart from remote antiquity. The four remaining 
Tirthankars quitted earth'in other parts of India. In 
respect of them conventional spets have leen since the 
year 1868 set apart and treated in a similar way. 

Upon the hil! there are also a shrine to a lescer Saint 
called Gautama Swami, an important temple in one 
of the highest parts of the mountain called Jalmandil, 
certain platforms set apart for religious contemplation, 
and two Dharamsalas or rest-houses for pilgrims. ‘Ihe 
hill js much frequented by pilgrims, who take the 24 
ehrines or tonks in regular order, worshipping at 
each. ` 

According to the tenets of the - Digambara, this 
worship must be performed fasting, and the whole hill 
is so sacred that from the moment they set foot on it, 
they mpst abstain from any office of nature, even 
spitting " he f 
- These practices are observed on their 
pilgrimages by the Swetambaris as well, 
but the Digambaris in the present case go 
much further and takeup the position that 
any course of action inconsistent with their 
dve observance, such” as the regular. and 
continuous employment of human beings on 
the hill or the building thereon of dwel- 
lings for them, necessarily involves .a 
sacrilegious pollution and desecration of the 
sacred hill which they have: a right to 


(1) 93 Ind. Cas 219; 21 AL J100; AIR 1926 
P013; (1926) M W N 199;50M L J631 P O}- = - 
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restrain. These are matters for the Jains 
themselves, and the Civil Courts are only 
concerned with them in so fər as they are. 
relevant to questions of civil right such as 
an alleged interference with the plaintiffs’ 
rights of woiship on the hill, ‘and in that case. 
the issue must. be, not- whether the acts 
complained of are in accordance with ortho- 
doxy or with previous practice, but whether 
they doin fact interefere with the plaintiffs’ 
rights of worship. 

In 1918 the Swetember's, who have all 
along been in management of the shrines, 
acquired by purchase the proprietary rights 
of the Raja-of Palgunj in the hill, and in 
1920, not long before the institution, of the 
present suit, they availed themselves of the 
greater freedom of action so acquired by 
posting sentries and night watchmen’ on the 
top ofthe hill and by beginning to erect 
dwellings there for them and for the pujaris 
and other temple servants in daily employ- . 
mentonthe hill, and. also dharmasalas 
or rest houses for the accommodation of the 
pilgrims. They also proposed to erect a 
gate at thetop ofthe winding pilgrim way, 
which starting from the village of Madhuban 
at the foot of the hill, provides a six miles 
ascent to the hilltop. This gate the Digam- 
baris alleged was intended to obstruct the 
Digambaris access to the hill, . These are 
some of the acts complained of in the pre- 
sent suit, which is a representative one insti- 
tuted on behalf of the Digambaris against- 
the Swetambaris pursuant to O. I,. r. 8 of 
the Code of Civil Procedure, and their 
Lordships will dispcee of them in the firs 
instance. : 

In paras, 5 and 9 ofthe plaint the plaint- 
iffs alleged that ihe entire hill and every 
stone of it is held sacred and is an object 
of adoration and worship for both sects of 
the Jain community, and that on account of 
its speciel sanctity no building for human 
habitation can be erected on it, and the 
very ideaof such a thing is considered 
sacrilegious. 

The first defendant, in para, 10 of 
his written statement, did not admitthat 
the Digambaris regarded every part and‘ 
parcel of the hill as sacred, and denied 
that they had anyrigh!s in the hill, except: 
asthereinafter stated. The ideas of sancti- 
ty conveyed in the plaint were highly’ ex- 
aggerated, and the Jain tenets were not 
opposed to buildings for human habitation 
on the hill, nor were they regarded as såcri- 
legious, provided that they were not uncon- 
nected with religious ‘purposes, The 
Subordinate Judge at Ranchi, to which 
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Court the case had been transferred from 
Hazaribagh, acting mainly on the large 
body oforal evidence as to the sanctity 
attached by Jainsto the hill, held that it 
was the endowed or debutter property of 
the Jain deities thereon,and that the 
plaintiff Digambaris were entitled tosee 
that the hill—their most sacred Tirth—was 
kept immaculate and not defiled or desec- 
rated; and he accordingly granted an 
injunction, with corresponding declarations, 
restraining the defendan's from posting 
sentries and night watchmen on the hill or 
proceeding with the building of the proposed 
dwellings and dharmasalas, and also from 
erecting the gate which he found was 
intended to obstruct the Digambaris’ access 
to the hill. 

On appeal to the High Court, both the 
learned Judges in separate but con- 
curring judgments, reversed this part of the 
lower Court’s decree, holding that the hill 
was not the debutter property of the Jain 
deities thereon, but was the property ofthe 
Raja of Palgunj, whose title, it is now 
finally settled by the recent decision of this 
Board, passed to the Swetambaris by the 
sale deed of March 9th, 1918. They further 
held that the acts complained of were not 
shown tohave interfered with the Digam- 
bar's’ rights of worship “of the21 ancient 
shrines as confirmed to them by the judg- 
ment of Lord Phillimore in the case already 
mentioned, and that the proposed gate was 
not shown to be intended to obstruct their 
access to the hill. 

As regards the question of the hill being 
debutter property, as pointed out in the 
High Court judgments, it cannot be said 
that this issue was very clearly raised in 
the pleadings, but it has been dealt with 
by both the lower Courts on all available 
evidence, and, in their Lordships’ opinion, 
it is desirable that it should now be final- 
ly decided, so as not to give occasion for 


further litigation between the two sects. 
Their Lordships will therefore prozeed to 
consider it. - 


The Jain shrineson Parasnath hill are 
undoubtedly of great antiquity, but very 
little is known of their past history or as 
to the time when the now prevailing views 
as to the sanctity of the whole hill first 
obtained acceptance. The early work re- 
ferred to in the argument for the appellants 
merely extols the superior efficiency of the 
abishekam or ablution ceremony when 
performed at the shrines as compared with 
the same ceremony when performed in 
ordinary temples. From the 16thto the 
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18th century, the Jagat Seths, a wealthy’ 
and powerful family of bankers at Muishid- 
abad, who belonged to the Swetambari sect 

appear to have maintained the shrines, but 

on the cessionto the East India Company 

in 1765 they removed to Calcutta. 

At the Decennial Settlement in 1790, and 
afterwards atthe permanent settlement, 
the zemindari of 
the Raja of Palgunj, which raises a legal 
presumption that it was his property. 
During the gréater part oflast century, 
the Raja of Palgunj, failing anyone better 
qualified, bore the expenses of the shrines, 
and recouped himself by taking a share 
of the pilgrims’ offerings. - ` 

The hill itself is 25 square miles in ex- 
tent, and rises toa height of nearly 4,500 
feet ati top of the highest peak. According 
to the report of Lieut. Beadle, who visited 
itin 1846,it was covered, except at the 
very top, by forest treesand by dense jun 
gle infested by wild beasts and was uninha- 
bited by man, the few Santhal hamlets on 


the lower ranges being apparently 
overlooked. Since the coming of the 
British Raj, he said the number of pil- 
grims had been increasing annually. 


They were mostly of a wealthier class as 
compared with the Hindu pilgrims to 
Jagarneth, but owing to the construction of 
the Grand Trunk Road which p.sses uncer- 
neath the hill at a distance of 200 miles 
from Calcutta, he th ugh. it bade fairio 
become a very popular shrine. The advent 
of the railway and the construction of 16 
miles of metalled road from the nearest 
railway siation to Madhuban, now make 
access easy, and pilgrims visi: the hill in `’ 
thousands every year. Utherwise the con- 
ditions are not’ much altered. In 1861, a 
military senitorium was opened near the 
top of the hill, not far from some of the 
shrines, on a site acquired frem the Raja, 
but was discontinued four years la‘er. A 
dak bungalow anda branch of the Dublin 
Mission now occupy the s.te. In 4876 the 
Raja granted a permanent lease of 2,000 acres 
more than half-way up the hill,and abut- 
ting on the pilgrims’ way, to an English 
planter named Boddam, who opened a tea 
plantation there, and there is now another 
plantation inthe same neighbourhood. At 
the beginning of this century, the Swetam- 
baris began the construction of a large 
while marble temple over the Parasnath 
shrine at the top of highest peak. The 
Digambaris were strongly opposed to this as 
affecting the unique and most impressive 
characteristics of the place, and soit is said 
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to have been the beginning of the quarrel 
between the two sects about the hill. 


Their Lordships will now refer as briefly — 


as possible to the evidence which shows, in 
their opinion, that the Raja's title, 
which has now passed to the Swetambaris, 
is unassailable. In the first place, the fact 
that the Jains are not shown to have taken 
any objection to the military sanatorium 
and the tea plantation, both -of which, in 
the light of the evidence in this case 
must have been most distasteful to them, 
tells strongly against their present claim. 
In a suit filed by the Raja in 1867 against 
a number of the Swetambari sect, to estab- 
lish his title to the hill and a share of 
the offerings, the lower Court found that 
he was the proprietor of the whole hill 
except the shrines themselves, but the de- 


cree was reversed by the High Court on, 
the ground that the plaintiff had not es- 


. tablished any cause of action against the 
defendant. In 1872, these disputes were 
seltled by an ekrarnama between the Raja 
and the Swetambari sect by which he 
undertook among other things to grant 
them land, stones, and timber for any 
new shrines. This stipulation involved a 
che admission of the Raja's title to the 

l . NI 

In 1888, in consequence of the action,o 
the lessee of the tea plantation in starting 
a lard factory which involved the slaugh- 
tering of pigs, a thing peculiarly offensive 
to the Jain religion, the Swetambari filed 
a suit against the Raja and the lessee al- 
leging that they were trespassers, and 
also that the lessee’s action was a breach of 
one of the Raja’s covenantsin the ekrarnama 
of which the lessee had notice when he en- 
tered into the lease. In the plaint they 
claimed title under an alleged ancient 
grant from the Emperor at Delhi which 


has always been rejected whenever put. 


forward, but thecase of debutter now set 
up was distinctly raised by additional issues 
as to whether the hill was dedicated to the 
religious purposes of the Jain religion, and 
as such vested in, and the property of, 
the Jain community. These claims of title 
were examined and rejected in elaborate 
judgments by the lower Court and 


was in the Raja, but that the acts com- 
plained of were a breach of an. implied 
restrictive covenant by the Raja 
ekrarnama of which the lessee had notice. 

In 1900, the Digambaris are found jom- 
ing with the Raja in successfully suing the 


Swetambaris for removing certain stairs, 
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igh Court which held that ihe property 
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which they had erected under licence from, 
the Raja. In that suit the Swetambaris 
merely denied that the hill was the exclu- 
s.ve property of the Raja, and alleged 
that the plaintiff had no right to interfere 
withthe pilgrim way, but it was held 
that the defendants were not entitled to 
remove the stairs which had become an- 
nexed to the soil and were vested in the 
Raja as owner. 
` In 1903 the Digambaris filed another 
suit about the new temple which however 
was discontinued. Inthe plaint it was ad- 
mitted that the hillwas the property of the 
Raja, subject to the Jains’ right of wor- 
‘ship. 

For the last twenty years the two sects 
have been engaged ina struggle to ac- 
quire the Raja's title for their own sect 
which has now been finally determined by 
the judgment. of the Board in favour of 
the Swetambaris. 

The Subordinate Jndge has discounted 
much of this evidence on the ground that 
one or other sect was not a party to the. 
particular suit, but itis not a question of 
res judicata, but of repeated admissions 
and ofthe successful as-ertion of the Raja's 
title whenever challenged. Nor is there, 
in their Lordships’ opinion,any foundation 
for the further suggestion that the Jains 
were not in @ position to assert their 
rights. They are a wealthy community and 
must have incurred enormous costs in 
the litigation already mentioned, and in 
the twenty years’ further litigation aris- 


‘ing out of their efforts to acquire the 


Raja’s title, whereas in 1903 the Raja was 
driven to seek relief -under the Chota- 
Nagpur Encumbered Estates Act largely 
owing to the heavy expenses he had al- 
ready incurred in litigation with them 
about the hill. 

The Subordinate Judge ` has based his 
finding that the whole hill is the debutter ` 
property of theJain deities on the belief 
in its sanctity now entertained | by both 
sects. As observed by Ross, J., that evi- 
dence undoubtedly establishes beyond a 
doubt that in the belief of the Jain . 
community a spiritual quality in some way 
attaches to the hill, but this is a matter 
of faith and cannot in itself delermine the 
physical ownership of the hill. On this 
part of the case their Lordships agree 
with the learned Judges ofthe High Court 
that the hill was not the debutter property 
of the Jain deities but the property of 
the Raja. 

-On this basis, the learned Judges rightly 
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proceeded to consider whether the ecis 
complained of interfered with the Digam- 
baris’ rights of worship on the hill. Now 
eating and “diinking, spitting and the 
offices of nature, and many other things 
which are unseemly end irreverent acis ina 
place of worship, are naturally and proper- 
ly prohibited in theancient “Ashatana of 
Jain temples but, as observed by Ross, J., 
these rules can only be applied by analogy 
to a vast expanse like Parasnath hill, and 
must be subject to reasonable modifications 
in practice and this is what is shown by the 
evidence to have happened. 

No serious objection seems to have been 
taken tothe militar; sanitorium while it 
existed, or tothe plantations with their 
cooly lines lower down, though they involved 
a ccmpleéte disregard of these rules. Furth- 
er, writing in 1846, Lieut. Beadle says that 
a religious meeting or mela was held on 
the hillevery year for a fortnight in Janu- 
ary, and that shopkeepers ascended with 
grain and other provisions forthe wants of 
the worshippers, and there is evidence that 
a Hindu mela is still held on the hill every 

rear. 

á In a suit in 1910 it was proved that by 
immemorial custom the primitive and 
backwerd Santhals in the neighbourhood 
are entitled to hold a hunton the hill en- 
joined onthem by-their religion ‘on one 
particular day in the year. Hightto six- 
{een thousand Santhals take part inthe 
hunt, working round the hill and acrcss the 
pilgrim way, andthe day ends with sacri- 
fices to their gods and their annual caste 
meeting. et h 

None of these things, however distaste- 
ful, appéar to have interfered with the 
Jains’ worship on the hill. i 
~ The objection to the erection of buildings 
on the hill seems to have been put forward 
prominently for the first time by the 
Digambari pundits in opposition to the 
erection of the Parasnath temple. Accord- 
ing to their teaching as deposed to by some 
of the witnesses it is an act of ashatana to 
build a temple on the sacred hill, and it is 
also an act of ashatana to pull it down or to 
leave it standing, in the latter case be- 
cause it involves the daily presence of 
pujaris on the hill to worship the images in 
the temple. Even so, it was not attempted 
to stop the building on this ground in the 
suit filed in 1903 and afterwards discon- 
tinued. f 

€loming now to the acts complained of — 
Owing to the increase in the number of 
pilgrims, pujaris and other temple servants 
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have for some time been employed in daily 
attendance on the hill without objection 
being taken. Whether spending the night 
there was allowed or tolerated is a matter 
of controversy. All that is now proposed is 
to erect dwellings for them on the top of the 
hill instead of requiring them to make the 
long assent and descent every day, to build 
dharmasalas or rest houses for pilgrims, 
and to station sentries and night watchmen 
on the hill. Their Lordships agree with 
the learned Judges that it is not proved: 
that any’of these acts will interfere with 
the Digambaris’ rights- of worship. As to 
the proposed gateway, the courts cannot 
assume that it will be used to obstruct the 
Digambaris’ rights of access to the hill; if 
it should be, they will have their remedy. 
For these reasons their Lordships are of 
opinion, that as to this part of the case the 
appeal fails. 


The remaining question as to the altera- 
tions in three of the shrines may be dealt 
with more briefly, as both the the lower 
Courts are in substantial agreement about 
the facts and have only differed on the 
question of limitation. The charans in the 
old shrines were impressions of the foot- 
prints of the Saints, éach bearing a lotus 
mark. The Swetambaris, who prefer to 
worship the feet themselves, have evolved 
another form of charan not very easy to 
describe accurately in the absence of models 
or photographs, which shows toe nails, and 
must be taken to be a representation of 
part of the foot. ‘| his the Digambaris re- 
fuse to worship as being a representation 
of a detached part of the human body. 
Both the lower Courts have held that the 
action of the Swetambariin placing charans 
of the description in three of the shrines is 
a wrong of which the Digambaris -are 
entitled to complain. 


As regards limitation, the Subordinate 
Judge held on rather insufficient grounds 
that the acts complained of took place 
within six years of suit so that this part of 
the claim could not be barred by Art. 120, 
but he also held that it could not be barred 
under that article as it was a continuing 
wrong, as to which under s. 23 of the Li- 
mitation Act, a fresh period begins to run ` 
at every moment of the day on which the 
wrong continues. The High Court on the 
other hand were of opinion that it was not a 
continuing wrong and that the claim was 
barred under Art. 120. In their Lordships’ 
opinion the ” Subordinate- Judge was- 
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right in holding that the acls complained 
-of were a continuing wrong and consequent- 
ly that (his part:of the claim is not barred; 
This question is covered by the decision of the 
Board in Mahrani Rajroop Koer v. Syed Abul 
Hossein (2) a case of diverting an artificial, 
water course and cutting off the water supply 
of the. plaintiffs lower lying lands. 

_ The fact that there is no period of limi- 
tation in suits arising out of continuing 
wrongs, except as regards actions for com- 
pensation which. are governed by Art. 36, 
does. not however, .conclude the question, 
because under.the law of India declarations 
atid injunctions are discretionary forms of 
specific. relief, and under s..56 of the Speci- 
fic Relief Act, the court may refuse to 
grant an injunction if the plaintiff by ac- 
quiescence or other conduct hes disentitled 
- himself to such relief. No such case, 
however, was made in the lower Courts, 
and no sufficient cause has been shown for 
refusing to grant the reliefs prayed for as 
to this part of the case. . 


Lastly, it is net disputed that, in so far 
it strikes out declaration (iv) in the Sub- 
ordinate Judge’s decree and the direction 
as to the form of charan to be placed in 
two other shrines, the High Court’s decree 
is not in accordance with their judgment. . 


In the result their Lordships will humbly 
advise His Majesty that this appeal ought 
- to be allowed in part, and the decree of ‘the 
High Court varied, (a) by deleting there- 


from the directions which strike out from - 


the decree of the Subordinate Judge (1) 
declaration 4, and (2) his direction requir- 
ing the defendants to remove from the 
tonks of Padam,Prabhu, Sri Abhinandan 
Nathji and Dharam Nath the new charans 
placed by them therein and to put in these 
tonks as well as the tonks of Sri Subhudhi- 
nath and Sri Chandra Prabhu footprints as 
had originally been there, and (b) by set- 
ting aside the direction as to cosis. In 
other respecis the decree of the High Court 
ought to be affirmed. As regards costs, 
their Lordships think that justice will be 
done by ordering the appellants to pay 
two-thirds of the respondents’ costs incurred 
in both courts-below and two-thirds of their 
costs of this appeal. For this purpose ithe 
direction as to costs of the Subordinate 
Judge‘! should. also be set aside, and any 
costs already paid under the orders of the 


. (2) 7 1A 240: 6 O 394; 4'Sar. 199; 7 OLR 529; 4 
7 6) Jur, 530; 3 Suther -8!'6; 4 Shome. LR. 
(OC. > 


xavLastita v. mubun6k, 


$54 


‘courts below will havé to be adjusted to 
‘bring about the result arrived at. a 
s As - Appeal partly allowed. 

Solicitois for the Appellant. Messrs. 
Barrow Rogers & Nevill. . 

Solicitors for the Respondént.—Hy. 9. L. 
Polak & Co. 


|. PATNA HIGH COURT. 
Criminal Appeal No. 311 of 1931. 

“8 January 29, 1932. 
Courtney TERRELL, C. J., AND ROWLAND, J. 
Musammat KAULASHIA— APPELLANT 
` D VETSUS ` ; 

EMPEROR— Opposite PARTY. 

- Penal Code (Act XLV of 1860), s, 228— Minor under 
custody of guardian appointed by Court— Understand- 
ing that minor not to, be married without Court's 
pernission—Marrying the girl, whether constitutes 
aù offence—Contempt of Courts Act (XII of 1926), 
s. 218)—Meaning of—Single act, if may be offence 
under Penal Cede as well asa contempt of Court. 

Where a guardian was appointed toa minor girl it 
being well understcod at the time of the appoint- 
ment thatthe minor was not to be married without 
permission ofthe court and A gare away the minor 
girl in marriage while under the guardianship, 

Held, that though A’s conduct, was a disobedience 
of the court's order, it did not amount to an offence 
under s. 228, Penal Code. oe ; 

- Held, alsc, that A's conduct attracted{the operation 
of the Contempt of Courts Act under which the 
High Court was empowered to punish contempt 
of courts subordinate to it inthe same way as if the 
contempt had been of the High Court itself. 

Section 2, sub-s. (3), Coatempt of Courts Act, means 
that where under the Indian J’enal Code there is 
already a provision for punishing a contempt of 
court as a contempt of court the Contempt of Courts 
Act itself shall have no application: It does not 
mean that when the act which has constituted the 
contempt of court also constitutes anoffence under 
the Indian'Penal Code, it may not be punished under 
the Contempt of Courts Act. : ` 

Criminal Appeal against an order of the 
District Judge of Gaya, dated the 9th Octo- 
ber, 1931. ma ; 

Messrs, W. H. Akbari and S. A. Khan, 


“for the Appellants. 


The Assistant Government Advocate, for 
the Crown. 

Courtney Terrell,G.J.—This is an appeal 
from an order of the District Judge of Gaya 
directing a complaint against thé appel- 
lants for the offence of contemptof court. 
The circumstances which gave rise to the 


- order may for all material purposes bé 


shortly stated. There is a minor girl named 
Mehmudan. She is the .daughter of a 
woman named Kaulashia who was a widow 
and who has married or is living witha 
man named Nooruddin. An application’ 
‘was made before the District Judge by the 
sister of Kaulashia, named Naulashis, that 
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the minor girl be femoved from’ the custody’ 
of her mother on the allegation that the 
mother was living a life which rendered 
her an unsuitable custodian for her daugh- 
ter. Opposition was entered to that appli- 
cation by the mother. Ultimately on the 
30th June, 1931, Naulashia filed a petition 
stating that she had taken charge of the 
minor on the 24th June, 1931, and she 
undertook before the Judge not to marry 
the minor without the permission of the 
court. The learned Judge directed that that 
petition should remain upon the file of 
the court and it appearsto have been taken 
by allthe parties that until further orders 
Musammat Naulashia was to act.as the 
guardian ofthe person.of the minor. In- 
deed on the 22nd August, Musammat 
Naulashia put in a petition asking that her 
name be cancelled from her guardianship 
and that her brother Chandu Mian may be 
appointed guardian. In that state of affairs 
Musammat Kaulashia, the mother of the 
minor, and the man Nooruddin with whom 
she was living appear.to have effected the 
marriageofthe minor with a person whom 
they considered to be a suitable match but 
the young girl was not sent to her husband 
and we are informed that she remains In 
fact under the custody ofthe mother and 
has remained throughout under the custody 
of the mother notwithstanding the order of 
the court onthe 30th June that Musammat 
Naulashia should be appointed guardian. 

An application wes made by Chandu 
Mian that the mother and Nooruddin, having 
removed thechild from the custody of her 
maternal aunt and given her away in 
marriage, had committed contempt of court 
andshould be punished. The learned Dis- 
trict Judge after deciding thata contempt 
of court had infact been committed made 
an order for a complaint to be lodged 
' against the mother and Nooruddin under 
B. 476 of the Criminal Procedure Code, alleg- 
ing anoffence by the accused persons 
under s. 228 of the Indian Penal Code, that 
is to say, for having committed the offence 
of intentionally offering an insult to a 
public servant whilst sitting in a stage 
of a judicial proceeding. It is perfectly 
clear that whatever offence has been com- 
mitted by Kaulashia and Nooruddin it is 
not an offence under s. 228 of the Indian 
Penal Code. The insult or interruption 
ofa public servant whlie sitting In a 
judicial proceeding is nota phrase which 
applies io conduct * of this kind which 
is mbrely a disobedience of the order of the 
court by marrying the mimor while she-was 
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in the custody. of a guardian appointed by 
the court; theappoiniment of a guardian 
being well understood to involve the forbidd- 
ing of anybody to deal with the minor 
by marriage or otherwise while she was 
under that guardianship. The attention 
of the learned Judge was not called to the 
provisions of the Contempt of Courts Act 
(XII of 1926). This was an Act which was 
passed toremedy adefect inthe law which 
was disclosed by a decisionof the High 
Court of Calcutta in the course of which 
it had been decided that the superior’ 
courts possessno inherent right to punish 
contempts -committed against the lower 
couris and it empowered the High Court 
to punish contempts of courts subordinate’ 
to itin just the same way and in just- 
the same circumstances as if the contempt 
had beenof the High Court itself subject 
to a limitation as tothe extent of the punish- 
ment. ` 
It was suggested in ihe course of the 
argument that possibly the Contempt of 
Courts Act was not applicable to circums- 
tances like the present because the taking 
away ofthe minor girl from lawful custody 
and marrying her to someone else wes. 
already an offence punishable under the 
Indian Penal Code and attention was 
saree’ to Sub-s. (8) of s. 2 which says 
that.— . 

“No High Court shall take cognicance of a contempt 
alleged to have been committed in respect ofa court 


subordinate to it where such contempt isan offence 
punishable urider the Indian Penal Code.” 


But the meaning of that clause is that 
where under the Indian Penal Code there . 
is already a provision for punishing a, 
coniempt ofcourtasa contempt of court, 
the Contempt of Courts Act itself shall have 
no application. It does not mean that when 
the act whichhas constituted the contempt ` 
of court also constitutes an offence under the 
Indian Penal Code, it may not be punished . 
under the Contempt of Courts Act. Indeed 
it hasalready been held by this court that 
a single act may be both an offence under , 
the Indian Penal Code and may also be a 
contempt ofcourt and may be punishable 
in either or both capacities. i 
The best course totake in the peculiar 
circumstances of this case and having. 
regard tothe very humble position of the , 
parties is to ellow this appeal so that the | 
criminal proceedings founded upon the 
complaint of the District Judge may ceme ` 
to an end, to accept the undertaking which 
has been offered to us by learned Counsel 
on behalf of the appellants that pending ` 


in 
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the order. of the District Judge they will not 
part with the custody ; of the ward, that they 
will not allow her husband tò havea aécess ‘to. 
her nor will they allow anybody . else to 
interfere with her and- that they väli g pró- 
duce hér as and when.” required by this 
court or by the District - Judge. e will 
direct the” District’ J udg g6 to proceed; ab once 


“with the appointment òf a suitable guardian ; 


for the minor in his discretion. It must be 
distinctly ‘understood ihat if Musanmat 
Kaulashia or Nooruddin commit the 
slightest breach of the undertaking offered 
by them they will he committed to pri- 
son.. 

When the matter of the. appeal came up 
for admission we " directed a rule to issue 
against the appe Hants to show. cause. why 
they should not ‘the punished, under the 
Contempt of Courts. ‘Act. In the ¢ircum- 
stances we see no reason to proceed further 
ig that matter and the rule is discharg- 
e 

Rowland, J.—I agree. 

Nea, Order accordingly. 


we 
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Reference No. 1 of 1932. 
; ‘December 16, 1932. 
z ASTON AND RUPCHAND, A.J. Gs. 
:; COMMISSIONER or INCOME-TAX, 
BOMBAY—Revaggs - 
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; versus, ~ "ee 


TEJ BHANDAS MOTUMAL— 
OPPONENTS. 

Income Tax Act: (XT of. 1922), s: 10 (3) Capital 
borrowed and capital contributed—Whether' different 
—Capitalist- partner advancing money ‘to’ ‘firm: on con- 
dition that: interest would be paid to him ‘irrespective 
of profits—Allowance for interest paid on, “such 
capital, if claimable, 

There is nothing ins. 10, sub-cl. (3) io suggést 
that interest. paidon the: initial capital invested in 
a firm cannot: betha subject-matter- ofan allowancé, 

Where, therefore; a capitalist: partner advances 
money; to the. firm on. condition that‘ interest would 
-be paid to him, whether the business ‘of the firm 
results in profit ¢ or. not and isin no way made de- 
pendent. on’ the profit if: ‘any, earned,the firm isen- 
titled to claim. an allowance for the interest paid . on 
suck’ ‘capital. “Jt” is immaterial whether. such capital 
was advanced as initial capital orsubséquéntly. - No 
-distinetion: can be! drawn.’ between capital’ borrowed 
and capital contributed ;. capital . contributéd bya 


capitalist partner i is only; capital; ‘bofrowed: {pom him 
by thie. firm: ay 


Mr. C: H. Tie Tor inè „Commissioner 
of. Tricome- tax, Bombay Be ae 
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; “excess of the sum: of “Rs. 


‘finding of 
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Mr. Kimatrat Bhojrai,$ for the Respondents. 

Judgment.—This is a _ reference . 
under `s. 66 (2), : Income-tax Act, The 
assessee is a firm carrying on business at 
This firm was constituted under 
an agreement which inter alia recites as 
follows: 

‘3 The capitalist partners of the first part shall 
contribute to the partnérship Rs, 100,C00 (one lac) 
out of which the partnership shall pay interest on 
Rs. 94,900 at the rate of 6 per cent. pèt anhum.. 
The balance of Rs 5,100 shall not carry any interest. 
-It' is optiénal with the capitalist partners, to advance 
further capital if they so choose. in which event the 
further advances shall carry interest to be borne 
ae partnership at -tho same: rate as above 
sai 


“During the period of assessment in 
‘question the firm paid. two sums. of 
‘Rs, 2166 and Rs. 5,555 .to the ¢apitalist 
partners - , as interest on @- sum 
of Rs. 76 000 which, remained with it in 
5,100 which was 
not’ to carry interest. Before the, Income- , 
fax Oollector it was contended that in 
„assessing the taxable income of the firm, 
the. Income-tax Collector was. bound to 
make an allowance for both these items. of 
interest, in iew of the provisions of 8.” 10, 
cl. (2), sub-cl. (3). He, however, disallowed 
credit for these items, on the ground that 
‘the amount inyested by the capitalist 
partners was not capital borrowed but 
capital: contributed. On appeal the Assist- 

ant Commissioner of Income+tax upheld 
the. decision of the Income-tax Collector 
.but gave a small relief to the. assessee in 
so far that he allowed -a deduction of 


‘Rs..,20!-13-0; on the folloming:ground:: 


“That a: sum offRs. 5,554-0-0 had’ actiially- Been 
assessed” at Quetta: for ‘the: assessment? of tlie. year 
1928-29 and. 1929-30; as being the amount earned. by 
the capitalist partners in order. to obviate double 
taxation.” ` 


The assessee* being dissatisfied’ with the 
the’ Assistant Commitsioner 
asked “for a reference to this court, andi in 
submitting the’ case to’ this court, the 
Commissioner has: also taken. the same view 


He has’ said- 


“The above clause [cl. B). referred. to. above) 


distinefly saya that ths capital- partners shall- con- 


tribute. to ‘the partnership Ra, 390,000" which, clearly 
means: that! they have tonvest a sumof*Rs; 1,00, 000 
inc thet firm! as- capital. ` Theè clause- -does not Bay 
that the capitalist, partners shall: lend to; the part- 
nership Rs. 100,000. Hence J .am-of-apinion; that,in 
this case“the sum of Re. 1,00,000 is not capital 
borrowed for the purposes of. the business büt is 


capital: contributed". ‘to the, partnership; orin other 


words, invested in the. business: by. one of the 
partners. Hence; the amount! of interest’ is`-nòt 
allowable." 6 


-After discussing tHe cages of Board of 


“gs 
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Revenue v. Subramania Chettiar (1), and 
“Bholashar Narsingdas v. Commissioner of 
Income-tazx (2), the Commissioner has okserv- 
ed: f 

“These two cases clearly dealt with money lent 
iby a partner beyond the initial capital and not with 
the initial capital subseriked to the partnership.. ... 
,Hence the Commissioner is respectfully of opinion 
-that interest has been paid in this case not on 
' account of capital borrowed buton account of initial 
‘capital subscribed to the partnership by the capitalist 
partner. It is this very fact of their having sub- 
scribed capital to the partnership that they are 
‘designated as capitalist partners.” : 


' Now, there is nothing in sub-cl. (3), s. 
10, to suggest that interest paid on the 
initial capital invested in a firm cannot be 
the subject-matter of an allowance. In 
express words cl. (3) provides that only in 
“cases where payment of interest is not in 
any way dependent on the earning of 
profits and is paid on capital borrowed, it 
‘shall. be allowed. Where, therefore, a 
-capitalist partner’ advances money to the 
‘firm on condition that interest would be 
«paid to him, whether the business of the 
firm results in profit or not and is in no 
way made dependent on the profit if any 
earned, the firm is entitled to claiman 


allowance for the interest paid on such 
capital. It is immaterial: whether such 
‘capital owas . advanced as initial 


capital cr subsequently. It is also «not 
-possible to draw any distinction between 
‘capital borrowed and capital contributed. 
‘It is only. a different way of expressing 
one and the same thing. Capital con- 
tributed by a.capitalist partner is capital 
borrowed from him by the firm. It would, 
therefore, ‘appear that apart from any 
‘construction which may be put under ol. 
'(3) of the agreement referred to above the 
firm was entitled to a deduction in respect 
of both these items. . All that this clause 
.comtemplates isthat the capitalist partners 
„agree to advance money tothe firm to the 
“extent of Rs. 1 lac, in other words, tolend 
‘money to the firm to that extent, if and 
when required, but that with regard to 
the first sum of Rs. 5,100 they agree not to 
charge interest andthe balance is to carry 
‘interest. If money in excess of Rs. 1 lac 
is required, it ‘is optional with them to 
advanceit if they so wish. Butthe amount 
advanced by them is nothing more and 
pons less than money borrowed by the 
rm. 
I would accordingly answer this reference 
(1) 110 Ind Cas, 8&9 AIR 1928 Mad 993:5] M 


. 787; (1928) M WN474; 28L W190; 5M LI 
416 (B B). 
(2) 126 Ind. Cas. 172: AIR 1930 Lah. 738; Ind. 


' Rul, (1930) Lab, 700, 
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by holding that the firm is entitled to 
‘credit ‘for both ihese items and that their 
‘taxable income should be assessed after 
giving them credit for these two items. 
The assessee will have costs of this refere- 
nee. Costs to be taxed in the ordinary 
way, and in addition to that they will be 
entitled to the refund of Rs. 100 which 
they have deposited. 

NA. i Reference answered. 


PATNA HIGH COURT. 
Miscellaneous Judicial Case No. 41 
of 1931. 

April 22, 1939. 
COURTNEY-TERRELL, C. J., AND FAZL Aut, J. 
MAHARAJADHIRAJ or DARBHANGA 

— ASSESSEE 
versus 
COMMISSIONER cr INCOME-TAX— 

RESPONDENT. 

Income Tax Act (XI of 1922 as amended by Ac 
III of 1928), £. 26 :2)— “Where at the time of making on 
assessment under s 28), Meaning of—'‘Succession’, 
what amounts to— Tests—Practice of annexing legal 
opinions to petitions condemned i 

The expression ‘where at the time of merking an 
assessment under s. 23'in s 26 (2), Income Tax 
Act, asamended in 1928, merely means ‘where the 
Boe comes to make an assessment’, [p. 355, col. 


The words “ succeeded in such capacity by an- 
other person" ins 26 (2) mean that if there is a 
business, profession or occupation which was for- 
merly carried ‘on by a person 


continues the business that transference of ownership 
whether it be by operation of law ,by transfer inter 
vivos, it is a succession. The real test of whether, 
there has been a succession or notisto be decided, 
by an examination of the business, fp. 35f, col. 
1, A 
Where there has been no change in the character 
of a business, or any change in the character ofits 
management, nor has the business teen wound up 
and restarted, but the business is continued after a 
change of ownership in the business, there is a succes- 
sion to the business within the meaning ofs. 26 (2) 
[p 356, col. 2.], ` 

Practice of annexing to a petition, opinions of 
members of the legal profession, condemned: 

Held, that the correct course for the tribunal in 
such cases is to state thatthe petition cannot be con- 
sidered until thestatements as to the opinion are 
removed fp 356, col. 2; p 357, col. LJ 

Sir Sultan Ahmad (with him Messrs, K. 
P. Jayaswal, S. M. Gupta and R. Misra), 
for the Assessee. 

Mr. C. M. Agarwala, for the Commissioner 
of Income-Tax. 

- Courtney-Terrel |,C. J.~ The late Maha- 
rajadhirajof Darbhanga died on the 3rd July, 
1929, and was ‘succeeded by the present 
Maharajadhiraj. The deceased at the time of 
his death was the owner of a very extensive 


and that property, 
has been taken over directly by another person who ` 


+ 
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money lending business and of other 
business undertaking and on the death of 
his father the present Maharajadhiraj 
immediately came into ownership of these 
concerns. A notice had been served by 


the Income-tax Officer under s. 22(2) of the’ 


Income Tax Act onthe late Maharajadhiraj 
in respect of the income for the year ending 
on the 30th September, 1928. It wasserved 
upon a person who had no authority to 
receive it and it was accordingly cancelled 
and a fresh notice was served-on the person 
who admittedly was in a position to deal 
withit. Time was requested of the Income- 
tax Officer for the purpose of making a 
return which time was granted. Before 
the extended time for making the return 
had expired the late Maharajadhiraj died. 
Later on the Income-tax Officer purported 
to apply s. 25(2) of the Income Tax Act and 
decided that under that section the present 
Maharajadhiraj had become liable to the 
tax which the Income-tax Officer assess- 
ed” after a return by the present 
Maharajadhiraj of the income of the late 
Muharajadhiraj for the year ending the 30th 
September, 1928. The return made by the 
present Maharajadhiraj was made together 


with a statement of his contention that he” 


was not liable to be assessed in respect of 
this particular period of his father’s owner- 
ship of the estate but’ he very properly 
supplied the necessary figures and the 
principal matter of the liability remained 
over for subsequent decision. 
matter of liability which is raised for our 
decision in the form 
ultimately stated by the Commissioner of 
Income-tax. ; 

The questions which have been stated 
for this court are ‘thus formulated : — 

(a) Does the law contemplate taxation of a dead 
man's income in the hands ofan heir? 

(b) Does s 26 (2) apply to the petitioner in the 
circumstances of the case? And if it does apply 
was there a succession in law to’ justify an assess- 
ment on the petitioner ? 

The broad matter raised in question (a) 
does not really arise at all and it is not 
necessary for us to answer it whatever the 
right answer may be. The really material 
question is involved in question (b). 

Two main contentions are raised on behalf 
of the assessee upon the question as to 
whether s. 26(2) is applicable to the cir- 
cumstances of the case. The first con- 
tention is made with regard to the opening 
sentence of the sub-section 

Where atthe time of making an assessment under 


It is contended that s, 23, which is the only 


itAHARASAbiireat of Darbitanda v. dup. Ór t. Ü. 


It is that 


of the questions’ 


355° 
section of the Act which deals with the 


_matter of assessment does not come into 


operation unless and until there has either 
been alreturn made by the assessee or he has 
failed tomake an accurate return, and the 
assessee (for this purpose) being the late 
Maharajadhiraj of Darbhanga, he had not 
at the time of his death either made a 
return or failed to make a return and 
accordingly it is said that s. 23 had not 
come into operation and, therefore, sub s. (2) 
of s. 25 has no application at all. In my 
opinion this contention is not well founded 
Section 33 is the only section under which” 
an assessment can be made and, therefore, 
the real meaning of the words “where at 
the time of making an assessment under 
s. 23" merely mean “when the time comes 
to make an assessment’. Secondly, the 
assessee is the person liable for the pay- 
ment of the tax and the assessee in this 
particular case is not the late Maharaj- 
adhiraj but is the present Maharajadhiraj 
and he has in fact made a return and there- 
fore, an assessment could be made and 
was properly made under s. 23._ 

The second contention on béhalf of the 
assessee is based upon:the words “succeed~ 


.ed in such capacity- by’ another person” 


and the argument throughout on his behalf 
has been that such words can only apply to a 
transference of ownership of the business, 
‘profession or occupation inter vivos and is 
not capable of meaning succession by 
operation oflaw. It isa little difficult to 
follw the subtlety with which that argument 
is presented. but, as I understand it, it is 
put somewhat in this way: On the one 
hand it is said that although the present 
Meharajadhiraj may have succeeded to 
the late Muharajadhiraj in ownership of 
his property he has not succeeded in the 
capacity of being the person to carry on 
the business, profession or occupation 
but has succeeded by reason of the filial 
relationship existing between himself and 
his father. On the other hand it seemed 
that there was another way of putting the 
argument and I may attempt to summarise 
itthus:—It was said thatthe new Mahara- 
jadhiraj might, had he so chosen, have 
wound up the business from the moment 
when hecame into ownership of it and that 
the continuance of the business cannot -be 
treated as being the business of the late 
Maharajadhiraj but must be considered in 
law as being the business of the present 
Maharajadhiraj; in other words, the argu- 
ment is that the present Maharajadhiraj 
has succeeded to a capital asset and that 


356 


. there has not been a “continuing business. 
‘The argdment dces" not appeal to me. I 
think that ihe plain meaning of the words 
is ‘that it there is 2 business, “profession or 
occupation which i was formerly cairied on by 
a persen ‘and. ‘that. property has’ been “pow 
taken‘ over directly by ‘another person who 
continues ‘the. “business that transference of 
ownership ‘whether it be by operation of 
law, ag in this case, or by transfer inter 
vivOS, “it isa gucéession, The real test of 
whether there has been a succession or not 
isto be decided by an examination of {he 
business. Given, the fact that there hes 
been, a business carried on by one person 
and after a, certain’ ‘date catried on by 
another, the. question of whether or not it 
h is’ a new. business or. it ig the old. busi: 
ness which i is ‘carried on in succession is to 
be found in ‘the ” 
behalf of” the: assessee, the case of Bell v. 
National Provincial Bank of Lingland (1). 
The court in that case had also to apply 
the word “succession”, The material words 
of the tule which were being applied are 
‘quoted by the Master of the Rolls in” his 
judgment as ‘follows :— 
` “Tf any pergon shall have succeeded to any trade, 
manufacture; “adventure, ‘dr concern, or ‘any profes- 
pion. within. such respective “periods. as: taforesaid.” 
Now. what had happened in that case in 
fact was this. A large banking company 
had purchased.the business of a ‘small 
‘local bank and carried it on. It carried it 
onin the same premises withthe same 
clerks and . apparently wiih no material 
alteration inthe. character of the business. 
It was argued -by the purchasing company. 
thet: there had been no succession to the 
old business. hut that it was simply a new 
capital adventure by the. purchasing com- 
pany.and thatit-was, if anything, the start 
of anew-business or. that’ the new. concern 
‘when laken over became part of the busi- 


ness carried on Fy the purchaser. The test 
applied by. Cozens Hardy, L. J., in his 
judgment-is expressed in the following 
Words: — we. 


“Since the time of that purcha the respondents 
have “been carlying on a busitiasss “Of the same 
character as was previously c carried ên by the County 
“Of ‘Stafford ` Bank, òn the same pigmises, and with 
the ame étaff of clerks’ “as before- “Hixappears to me 
impossible tosay-:hat ‘there was not‘a succession 
by the respondents to thé business of the County of 
Saera ‘Bank within the meaning of the fourth 
Rule, tinless we ire to bold that the Kule only 
applies’ ‘to cages whe re the sticceesor was not, at the 
time.of.the succersion,carrying on a busit ess' of 
dhe same kind ag tat gquecèeded to or where that 
bambon, ig isclated and kept apart from an; other 

Sui business j pr yiousiy carried on by him.’ ^ 

) (1804) 4B Aw 75 LIK B ‘ae, $0 L T32; 
7) Y R 4G; 63 J 2 107; 20 T L R87, } 
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case which was cited ọn ` 


With 
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Applying that test to the circumstances 
of this case the facts are all the more clear. 
It isnot suggested for a moment that 
there hes been any change in the character 
of. ‘the business, any change in the character 
of its management, that“ the business ` ‘has 
been wound up and re-started or ‘anything 
of the. ‘sort and, therefore, in my o inion? 
ihe business “having “been. ecntinued’ ‘and 
there haying beén a change of ownership in, 
the “business there hes‘ ‘been a succession 


to the “business within the meaning ‘of 
8, 26" (2). ; 
‘Ip is not, in my opiniop, neçessar y tọ 


answer the broad question as to whether 
the law contemplates the taxation of a dead 
man’s income in the hands of ‘his “heir 
because no problem arises for solution in 
this, case requiring an answer to that ques- 
tion but as tothe ‘second question as to 
whether s. 26 (2)’ applies to the’ petitioner 
in ‘the circumstances of this case. I would 
answer it in the affirmative in agreement 
with the very clear and logical opinion ex- 
pressed by the Commissioner of Income- lax. 
The agsessee wi pay Rs: 250 as the 
costs. © 

We notice upon an examination of the 


‘record that the Income-tax ‘Officer, ‘in the 


course of ‘hearing the learned ‘Advocate on 
behalf of the assessee, Seems tohave asked 
him for opinions in favour ‘of his contention 
and thereupon with that pressure upon 
him and, we are told, as the result of a 
‘practice which has sprung up the ` learned 
Advocate supplied’ the Income-tax Officer 
the opinions of a large number of very 
eminent practitioners. This practice is ‘to 
be ‘deprecated. It would ‘be in the ‘highest 
degiee improper for an assessee “who was 
presenting what might be a poyel,- ‘rt at 
the same fime ‘a perfectly sound point to 
be unable to impress ithe. “Income-tax 
Officer unless he could produce opinions 
which might even be against him or which 

might involve Lim in a great deal of € expense. 
Tt is just as uadesirable that that practice 
should ‘be followed as that the - learned 
Advocate who is conducting the case ‘on 
behalf of a client should” be asked what 
his own opinion of the matter is. ‘That is 
obviously impcasible , and we have not the 
Romancustum of fortifying an “argument 
by the opinion of “yurisconsults” especially 


“when they are still in actual practice, I 


“would recomagñd that the Der artment 
~cease this custom forthwith. ‘The opinions 

are oflen embarrassing tp the Advocates 
‘who have to sudport the argument and not 
-only so but they tend to ah al the 


1933 ` 
ribunal before which A case “comes for 
decision. 

Fazi Ali, J. —I agree. 

By the Cour rt. Mò., Mincha Í Lal on bè- 
half of the Commissionér of Inécthe-tax has 
re-calléd our attention to this Gasé, He 
informs us that most careful enquiries have 
revealéd the fact that wé wére misinformed 
asto the practice _ prevailing before Tù- 
come-tax Officers in the matter of requiring 
from assessees lé&al opinions in support of 


their case. It Lepper that in fact no 
ice _and we _ accept the 


<: was in "fact made ‘By him i in this case bit 
the petitions of assessees sometimes have 
annexed to them, a8 in the čase under 


consideration, opinions by learned members: 


of The Incomé-tax, 


Officer has 
the petitions on this ground though néithér 
he nor any superior officer. has bean influ- 

enced by the names of those who fiirnish 
the opinions. We aré glad to firid that the 
supposed practicé which we reprobatéd has 
no existence in fact. Nevertheless we think 
it necessary to say that no petition.to any 
officer who has to adminiater the law showld 
contain or have annexed to.it any suck 
opinions. It is quite legitimate that the 
petitionér should staté his legal contentions 
but the fact. that such conténtiotis have the 


the legal protéssion. 


support of the opinion of any practitioner is 


entirely irrelevant and the statemeént of such 
fact is impropér. The corréct course for 
the tribunal in such cases isto staté that 
the petition cannot be considered wntil the 
statements asto the opinion aré Temoved. 
It is not open to petitioners to include in 
their 
matters and the position is .dnalogous to 
that in which a petitioner might set forth 
matters of an irrelevant and. sdandalous 
nature, andin all such cases the petition 
should be returned for excision of such. 

matter and after such excision, buf not 
anti it shall have been éffectéd, the petition 
may be considered on its merits. These 
observations will form part of our judg- 
ment. 


wi-a. Reference answéred accordingly. 
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nót félt justified in rejecting’ 


petitions improper and irrelevant 


ALLAHABAD HIGH. COURT, 

Criminal. Appeal No. 955 of 1932, 
February 2, 1933. mo 
NiataTULLAH AND, “Baritan, J J. - 
| Miisammat’ ‘GAJRANI a D ANG — i 

APPELLANTS 
. versiis - 

EMPE ROR= Oprosité Paety. 


Criminal trial—Murder by posong ~Poihts tó ba 
provéd—Motive, existence ofi-Whether ditpenses with 
proof—Penal Code(Act:XLV of..1860),s. 302 Evidence 
Act 1 of 1872), ss. 26, 5l—Hidence òf chemical 


. eximiner—What it should contain—Hzperi evidence 


= Police Officer taking Magistrate while he, is ton- 
dieting investigátion--Statémeñnt bf te 
Admissibility of: 

| In, acase of murder, Ee ‘poison, 


Ne we 


He Bodin ne de thé 
aie ett AN one naa in naan ih “his or hér 

Possession: abd the avdubed dn 
opportunity to ad inister the poison. | in question to 


the- deceased t ete three points . „are | proy- 
éd- c E pulên hay under detiain - ‘eireum- 
stances be drawa by thè court thal thd accused 


did administér poison to the dédeastid and did 
cause thé ‘death of the deceased. It ,is hot usual 
that reliable direct evidence is available to „prove 
thit the accusèd did actually administer Poison to 
thé déceaSed. The evidence of motive which is 
fréquently given in these cases is of aubsidiary 
importance, and the meré fact that the accused had 
a motive to cause the, death of the, decéased „i8 nob 
a-fact which will dispénse with thé pidot | of, the 
second and third points that the agcused hàd the 
poison in his or her possession, and tliat thé 
accused pado an oppörtunity to administer the 
poison. [p. 358, col. 1) 

In such cases it is not enough for thé, éhémiéal 
examiner to merély staté that poisoa was detected. 
‘His report should be fall and complete and take thé 
place of évidence which he would give if he weré 
called to courbas a witness. {p 362, colL] , 

Distinguishing symptoms’ of arsenic polsdning 
oynsidered. 

-Under s. 51, Hrideaca Act, whanaver ths opinién 
of an expert is relevrat, tus grouads, on - which 
such opinion i3 based are also relevant, ‘and. „an 
expert may giro an account of the ‘Skperiménita 
pirformed by him for the purposé of forming his 
opinion [ibid ] 

Where an accused paraon makes a Btatemén§ to 
a, Police Officar who took the Magistrate with: hini 
while the Polics Officer wis cohdutting his investiga- 
tioh, the évidence of thé Magistrate i is not hdmigsiblé. 
Thè correct procedure is for the dccuséd to. BS 
taken by a Magistrate and not by a Police Officer 
while the inquiries are being made. For a | Magis- 
trate mérely td accompany a Poliċè 7 fficét while 
the Police Officer is making thé invébtigatioh does 
not’ render the evidence of what happend admissiblé 
undef the Evidence Act. |p 360, col 21, 

Criminal, Appeal from: an order ofi ihe 


Session Judge, Saharanpur, dated the 30th 
September, 1932. 

Mr. N. Upadhaya, for the Appellants. 

| The Government Advéeate, for ihe Grown. | 


Judgment. This iè & criminal appeal 
_ by, Musammat Gajtani and Mali, Both of 
: Shahjahanpur district, éack of whorft has 
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heen sentenced to death, under s. 302, Penal 
Code, in the case of Musammat Gajrani, and 
uncer ss. 302 and 109, Penal Code, in the case 
of Mule, by the learned Sessions Judge of 
Saharanpur. There is also the reference 
. from the learned Sessions Judge for the 
confirmation of his sentences. The offence 
in the case is the alleged murder of Girja 
Shankar, the husband of Musammat Gajrani, 
by the administration by herof arsenic at 
Laksar Railway Station on 29th March,1932, 
causing his death in the early hours of the 
‘following morning at about 5-404. m. Ina 
case of murder by poiscn there are three 
main points to be proved: firstly, did the 
deceased die. of the poison in question: 
‘secondly, ‘had the accused got the poison in 
question in his or her possession: and thirdly, 
had the accused an opportunity to administer 
the poison ın question to the deceased. If 
these three points sre proved a presumption, 
may under certain.circumstances be drawn 
by the court that the accused did admin- 
ister poison to the deceased and did cause 
the death of the deceased. It is not usual, 
that reliable direct evidence is available 
to prove that the accused did actually ad- 
minister poison to the deceased. The evis 
dence of motive which is frequently given 
in these cases is of subsidiary importance 
andthe mere fact that the accused had a 
motive to cause the death of the deceased is 
not a fact which will dispense with the 
| proofofthe second and third points that 
the accused had the poison in his or her 
possession,and that the accused had an 
opportunity to administer the poison. In 
the present case the most important ques- 
tion is whether the prosecution has succee- 
ded in proving that the deceased did die of 
‘arsenic poison. The prosecution is faced 
with the serious difficulty at the outset that 
the corpse of the deceased was cremated, 
andtherefore the body was not available 
for the purposes of chemical examination 
to see whether it contained arsenic or 
not. The story of the prosecution is as 
follows: 

’ Girja Shankar, the decsased, was an 
inhabitant of a village called Jatpura, ın 
Thana Shahabad, District Hardoi and he 
wasa Brahmin, and his wife belonged to 
to village Barhmula, in Shahjahanpur 
District. The witness for the prosecution 
Dayashankar on page 16 stated that for six 
years Musammat Gajrani had been living in 
a village called Chanda in Shahjahanpur 
District at the house of hermaternal uncle, 
and that he and his brother Girja Shankar, 
deceased had gone many times to bring 
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her away, and that Mula, accused and her. 
maternal grandmother did not leb her go 
with them. As Musammat Gajraniis aged 22 
ears, it is clear that she has not lived with 
tet husband since she was 16 years if indeed 
she lived with him as his wife for any appre- 
ciable period at all. The case for the 
prosecution is that Mula, the accused, had an 
intrigue with Musammat Gajrani, and there 
is evidence for this of Hasnu, a pointsman at 
Kahilia Railway Station and of Ganga Ram 
of Chanda. The accused Mula was at that 
time also a pointsman at Kahilia Railway 
Station in Shahjahanpur District. Girja 
Shankar, deceased was a pointsman further 
up the line at Seohara Railway Station. 
Girja Shankar came to Chandato take away 
his wife, and he left Chanda accompanied 
by his wife and the accused Mula. They 
all three went by train to Seohara about 
2ist or 22nd March 1932, and they stayed 
there a few days This station is in 
Moradabad District. The deceased and 
the two accused left Seohara about 27th or 
28th, according to the statement of Chandra. 
Sen, and they went for a few days to 
Hardwar, which is a famous place for 
Hindu pilgrims from all parts of these 
provinces. 

The next date which is fixed is 28th March, 
on which Mula and. Musammat Gajrani 
arrived at Landhaura Station from Hardwar 
and they proceeded to reside in the quarters 
assigned to Mula who had been transferred 
to Landhaura as a pointsman a considera- 
ble time previously but hehad not joined. 
his appointment. On the next day, 29th 
March, Girja deceased arrived alone at 
Laksar by train from Hardwar. Weshould 
mention that Laksar is a Railway junction, 
the line running to Hardwar in one direction, 
and to Landhaura in another direction and 
to Seohara in a third direction. Girja was 
attempting to trace his wifeand Mula and 
he got the Assistant Station Master at Lak- 
sar to senda phone message to Landhaura 
inquiring whether Mula had joined his 
appointment. The answer was in the 
affirmative, and a further question was then 
asked whether he had a woman with him and, 
the answer was again in the affirmative. 
Girja then stated to the Assistant Station 
Master at Laksar Mr. Hayde, that the 
woman in question was not the wife of Mula 
but was the wife of Girja. Girja then weni 
to Landhaura on that evening and found 
his wife at the quartersof Mula and Mula 
refused to give her up and assaulted Girja 
causing him some injuries. Other points- 
men intervened and induced Mula to hand 
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over the woman and Girja took her, ap- 
parently reluctantly, with him -by a train 
~ which arrived at Latsar at 8-5 Pr. mM. We 
have verified thése times from the Railway 
guide of that period. Girja while at Laksar 
had a quarrel with his wife and is alleged 
to have struck her because she had run 
- away witha man who was of a lower caste. 
He then, according to the evidence of 
various pointsmen, went off with his wife in 
the train which left.at 10-37 Pp. m~- It was 
necessary for him to wait for his period at 
_ Laksar because the train by which he ar- 

rived did not proceed further down the line. 
The witnesses state that he was in sound 
health when he departed. The witness Phul 
Khan pointsman stated that the woman was 
seated ina female compartment and the 
deceased was seated in a male compart- 
ment when they left by this train.  - 

The train arrived at Najibabad after 
about an hour, the scheduled time being 
11-32 p. m. Several witnesses are called 
- from Najibabad to state that Girja was 
seriously ill when he arrived. He was 
vomitting and passing motions and restless 


and moving his hands and feet. 
The Assistant Station Master Sagar- 
mal states that the woman said that- 


they came from Hardwar and that the 
man was suffering. He thought it might 
be a case of cholera; so he sent him to 

Najibabad civil hospital with a note. He 
sys that the deceased was passing motions 
on the platform and was als) vomitting. 
The letter in question states; “Please attend 
4) the man suspected to be attacked by 
cholera gos down by 10-Down of date.” 
The doctor in question, Dr. Parmanand 
Joshi, states that it was 2 a. mM. (he by 
error said “P. ma” it was “A. M..”) when 
the deceased was brought to the hospital 
accompanied by Musammat Gajrani; that 
the deceased was practically in a state of 
collapse; that Musammat Gajrani said they 
“had gone to Hardwar to bathe and on 
return from Landhaura to Laksar the 
patient grew worse but they could not 
stop at Laksar as they had only one day’s 
leave. This story of course was not 
accurate, if the doctor is correctly reporting 
what the accused stated. The doctor 
proceeds : ; . 

“As L had no isolation wards in my dispensary 
compound and municipal huts were located at an 
uninhabitable place and the woman had lots of 
ornaments on her body so I did not press her to 
go there with her husbaad. I took the patient to 
be a case of cholera and gave the woman six doses 
of mixture and then the woman and others at once 
at away the patient with my reply to the station 
master, 
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The ` reply asked the. Station, . Master 
keep him in Railway quarters. We consider 


-that the doctor failed-in his: duty. If-he 


considered it an infectious -ease he should 
have taken the patient to the municipal 
huts for infection cases and have given 
him personal treatment. As it was, he 
sent the man back tothe Railway Station 
where there was no means whatever of giving 
medical attendance, and the result was 
that the man died et 5-40 a. m. that 
morning. If the doctor had carried -out 
his:duty it: would have been possible for 
further observation to be made of the 
condition of the patient, and also possible 
for the- Police to obtain material evidence 
from vomits, etc., as to whether there was 
any arsenic in these vomits. As soon as 
the man was dead the accused Musammat 
Gajrani is stated by JFazlurrahman, the 
Assistant Station Master, to have asked him 
to send a phone message to Mula at 
Landhaura stating that Musammat Gajrani 
herself was dead. He asked her why she 
desired to give false- information, and shé 
replied. that Mula would come: at once 
hearing of her death. She also asked him 
to phone to some of the station staff of 
Seohara, which was done, and some.of 
these people’ also came. The next pro- 
ceeding was that an inquest was held unde > 
the supposition that the deceased died of 
cholera and permission being obtained, the 
deceased was. taken to the burning ghat. 
in the evening. The body left at 1 p.m. 
and his clothes were given to thesweeper, 
who did not desire clothes from a cholera 
patient, and he tells that-hs threw these 
clothes into the dust bin; two coats two. 
kurtas, one blue Railway uniform shirt, one 
le af and one dhoti. ~ n“ 
The next proceeding was in Laksar. A 
report was made by Phul Khan, pointsman 
at 5 P. M. on 30th March, 1932, that is, the 
afternoon of the day on which the deceased 
died. That report is of a suspected case of 
poisoning accompanied by murder, and it 
sets forth the circumstance of Mula abduc- 
ting Musammat Gajrani and of Girja 
returning with Musammat Gajrani from 
Laksar and of his stating that “he was 
beaten by Mula and showing various marks. 
It does not say that Phul Khan saw the 
Musammat Gajrani at 
Laksar. It states that the deceased and 
his wife went off and deceased was in 
good health and that it now appears that’ 
he died at Najibabad Station at 4 o'clock 


in the morning. The report proceeds «4 
“Jt is surmised that his wife-.and Mula havg 
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"Brought about his death by administering to him 
‘seme poisonous diug.” ee 

» It is, somewhat remarkable that . from 
the . facis which he knew }hul Khan should 
have. made this report and’ he . was not 
asked whether he knew anjthing more than 
he embodied in the report or stated in his 
evidetice.. However, the point is ihat the 
Poliée started with a report which suggest- 
ed that. murder had been. committed by 
poison. Steps weretaken by the: Najibabad 
Bolice-on messages from Laksar.‘and the 
‘accused were detained, and at midnght 
the Sub-Inspector of Najibabad took into 
possession the clothes which had been 
disearded. in-the dust bin, and sealed them 
up: This officer is. a second officer M. 
Moaziz: Ali. .He states that he recovered 
the clothes from a rubbish cart and from 
the kurakhana and he prepared a list. 
Hé identified the dhoti (Ex. 11) with a black 
border as one of the garments récovered. 
That night Sub-Inspector Thakur Rampal 
Singh of the Governmeni Railway Police 
stationed at Laksar arrived in Najibabad 
and took over the -investigalion on. the: 
morning of 31st March. He has not 
stated whether . he inquired from 
Dr. Parmanand Joshi, but it appears ex- 
tremely probable. that he did inquire from: 
the doctor, and it is also probable that the 
doctor explained as he has stated in evidence- 
that the symptoms of cholera, arsenié poison- 
and ptomaine poisoning are similar even in 
late stages, and that it was quite possible 


‘that the deceased died from arsenic poison-' 


ing. The-Sub-Inspector therefore on 31st 
March had a medical opinion that the 
symptoms observed by the medical witness 
would be consistent with the administration 


of arsenic to the deceased. The Sub-Inspector: 


therefore knew which poison to look for. 


_ We may also note that arsenic: is the- 


most common poison in use in India, and it 
is stated in Lyon's Medical Jurisprudence 
Edn, 1928, that out of 1,541 cases of poison- 
ing investigated by Col. 
cases in which arsenic was detected, that 
is about 45 per cent. The Sub-Inspector 
in his evidence states that he took the two 


accused under arrest on 31st and went to. 
Laksar and handed over the accused Mula’ 


to, a Constable and took the accused Mu- 
sammat Gajrani to Hardwar. He did this 
because he says that the woman had made 
a Clean confession to him on the evening of 
dist at Najibabad. On the morning of Ist 
April at 9 or 9-15 4. m. 

& Special Magistrate 


that the Sub-Inspector came to him at his 
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Owens, 688 were- 


Babu Karam Chand’ 
of Hardwaz, states 
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house at Hardwar. This Honorary Magis- 
trate is shown by the civil list to be aged ` 
31 years‘and he had been an Honorary 
Magistrate since 1927. He was not there- 
fore of very ‘great experience. He states that 
the woman was with the Sub-Inspector and 
they went from Hardwar to the neighbour- 
ing town of Jwalapur, and that the woman . 
advanced ahead of them and passed through 
many galis, streets and bazaars and took 
them to the shop of a person licensed to sell 
arsenic, and stated that it was from that 
place that she purchased the arsenic. One 
Sitaram was present at that time in the 
shop, and the license was in the name of 
Murlidhar, the brother of Sitaram. The 
Sub-Inspector prépared a note, Ex. 9, 
which the Magistrate signed. “We do not 
consider that the pointing out of the shop 
in this statement” can be held to amount to 
the discovery of a fact, and consequently 
we do not consider that this evidence is 
admissible under s. 27, Evidence Act. 
Section 26 states that no confession made 
by any person in the custody of a Police 
Officer shall be proved against that person 
unless it be made'in the immediate pre- 
Sence of. a Magistrate. =. 
We do not consider that the statement - 
in question amounts to a confession. We 
do not consider that the evidence of the _ 
Magistrate is admissible under s. 26. It 
appears to us that the statement made by 
the accused was made to the Police Officer 
and that the Police Officer took the Magistrate 
with him while the Police Officer was con-,, 
ducting his’ investigation, It frequently 
happens that evidence of such actions by’ 
accused as pointing out various places is 
tendered to Criminal Courts, but we consi- 
der’ that the correct procedúre is for the 
accused to be taken by a Magistrate and not 
bya Police Officer while these ‘inquiries are 
being made. It is wnobjectionable if a 
Magistrate carried out such an investigation 
himself, but we consider that for a Magis- 
trate merely to accompany’a Police Officer 
while the Police Officer is making the in- 
vestigation does not render the evidence of 
what happened admissible-undet the Evi- 
dence Act. (After considering the evidence 
the judgment ' proceeded.) We, therefore, . 
consider that the evidence in the present 
case is not sufficient to prove that the 
accused Musammat Gajrani did have arse- 


- nic in her possession or that she had an 


opportunity to administer the arsenic to the 

deceased, The mere fact ihat she was in . 
the company of the deceased is not the same”: 
as having an opportunity to administer - 


tos y 
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‘arsenic {ò the deceased. We do not consi- 
der that itis proved that’ Musammat Gaj- 
Tani gave dahi or any other food to.thé 
deceased at such a period of time as would 
producé the symptoms in question, . The 
story put into her confession was that just, 
before the train left Laksarthe dahi was 
administered. That périod of time being 

bout an hour might be sufficient, as we. 
find from Lyon’s Medical Jurisprudence that 

_the symptoms usually manifest themselves’ 
in about an hour or half an hour. But as 
we have said the witnesses who were present” 
at her departure donot state that any dahi ` 
was then given by her to the ‘deceased. ` 
_. We now come to ithe.question. of whether 
the prosecution has proved that the deteas- 
ed did die of arsenic poisoning. . This 
perhaps isthe main quesiién in the’ casé, 
but we have reserved it to the last in order’ 
that we should deal with the other points 
which come into the evidence tendered,’ 
The report of the Chemical Examiner is the, 
evidence on which the prosecution rely. 
That report statesthat a large number of 
articles, 16 in all, were sent to the Chemical 
examiner, and that all these articles were 
éxamined, with the result that arsenic was 
detected in the stains of the black-bordered 
dhoti, but notin the remaining articles.’ 
The report is very brief indeed and is as 
follows : 

“The contents were duly examined by me with 
the result that arsenic was detected in-the stains of 
(1b), but not in the remaining articles, The Reinsch's 
test was used. Items (?a) dnd (3b) were tartaric 
acid and potassium permanganate respectively.” ? 

It will be noted that the words used 
are “arsenic was detected”. There is no 
quantitative analysis or indica'ion of the 
quantity of arsenic. So we are not able to 
say whether it was a mere trace of afsenic 
or any substaniial quantity. The prosecu- 
tion apparently argued in the following 
manner. The deceased died of symptoms 
which may be of arsenic poisoning. Arsenic 
has been detected in the dhoti of the de- 
ceased. Therefore the deceased died of 
arsenic poisoning. Thisis a proposition with 
which .we cannot agree fora number of 
reasons. In the first place the dhort in 
question, as we have already. mentioned, 
lay for some eleven hours in a dust bin (a 
kurakhana). There may have been any 
number of articles inthat dust bin and the 
dhoti may have been subject to contamin- 
ation from other articles. , The stains being 
wet would absorb such contamination. For 
instance, medicines may have been thrown - 
into that dust bin and contamination may 
have arisen from this cause. ` And arsenic ` 
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isa very widely distributed poison, and we ` 
find in Lyon's, Medical Jurisprudence, 
paged41, that even in the chemical tabor- 
atory special precautions are necessary to 
enablé the ‘analytical chemist to see that 
a.seni¢ is notin any of the things which ” 
he uses. Arsenic in India is supplied from 
the Persian Gulf where it is found in mines, 
andit is brought in large quantities and is 
easily obtained. It is extremely difficult 
to be certain that arsenic has not come into 
contact with object stich as cloth, When 
we come to deal with the human body we 
are on surer grounds, dnd arsenic is not 
as a rule noticed in the human body except 
when administered intentionally or taken 
accidentally. But besides being adminis- 
tered as a poison arsenic may be adminis-. 
tered asa medicine. ie as : 
_In the present case there ig thé evidence 
of Daya Shankar to the effect that ‘his 


` brother suffered for a number of years from 


impotency and that his brothér had brought 
medicine, from’ Dr. Munna Lal for this 
purpose. Daya Shankar was learning the 
work of a compounder at the shop of Dr, 
Munna Lal. He also produced’ letters in 
court which had been written on the sub- 
ject, and he says that Girja Shankar wrote’ 
to him many a time to send him some better 
medicine. Girja Shankar was therefore 
extremely anxious to havea trial of various 
kinds of medicines for impotency. Now we 
find in Lyon's Medical Jurisprudence on’ 
pages 521 and 522 that in the Punjab 
there is a custom of arsenic being eaten as’ 
an aphrodisiac, and arsenic is also taken’ 
medicinally asa cure forfever, syphilis 
and other diseases. Under the circum-. 
stances of this case we consider that it was 
incumbent on the prosecution to have 
proved.what were the medicines which the 
deceased had been receiving from Dr. 
Munna Lal through his brother, and it was’ 
the duty of the prosecution to satisfy the 
court that arsenic was not among the 
ingredients which the- deceased had been 
taking as a medicine. Another line of’ 
criticism of the report of the ( hemical ‘ 
Examiner is that it is far too brief, Tt 
merely slates that the Reinsch test was used ` 
and that arsenic was detected. Now, on 
page 541 of Lyon's Medical Jurisprudence 
ihereis an account given of the Reinsch | 
process, and this account states that parti- 
cular precautions must be taken ,to be 
certain that the strip’ of copper used is free 
from arsenic. The next step is, thatethe ` 
suspected mixture is allowed to fall on. 
the sirip of coppe¥ and- thé acid is washed ` 
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off in running water and the water at once 
used for the test, If arsenic is present, a 
steel grey or black stain—an alloy of arsenic 
and copper—forms on the surface. If the 
test stops at this.stage it is not certain 
that arsenicis present because the staining 
of the copper may be due to the action 
of organic matter only or the formation 
of sulphide of copper, or else to the de- 
positing on the copperof metals other than 
arsenic such as mercury, antimony, silver 
-and bismuth. A further stage in the test 
.is made by heating the stained pieces of 
copper, and a sublimate of arsenic oxide 
is obtained, which under a miscroscope is 
found to consist of minute crystals of an 
eight-sided form.- 

We consider;that the Chemical Exa- 
miner in making a report in the pre- 
sent case should have told us first 
of all that he did use the 
which arerequired. In the second place 
he should have told us the result of his 


test, whether he did obtain not merely the. 


stain but -also the minute crystals which 
were found to be  eight-sided under the 
microscope. It is not enoughforthe chemi- 
cal examiner to merely. state his opinion 
that arsenic was detected. He must state 
the grounds on which he. arrives at that 
opinion. In this connection we would refer 
tothe provisions of. the Evidence Act. 
Section 5] states that whenever the opinion. 
_of an expert is relevant, the grounds on 
which such opinion is based are also réle- 
vant and that an expert may give an ac- 
count of experiments performed, by him 
for the purpose of forming his opinion. In 
India the chemical examiner merely tend- 
ers a report and he does not appear and 
give evidence. It isextremely desirable 
that his report should be full and complete 
and take the place of evidence which he 
would give ifhe were called to court asa 
witness, In connection with this question 
of expert evidence we would also point out 
that the lower Court did not have any 
. evidence before it onthe subject of what 
should be deduced from the symptoms said 
to have been exhibited by the deceased. The 
question as to whether those symptoms point 
to arsenical poison ornot is a highly 
technical one, and we consider 


vised to examine the Civil Surgeon asa 


- witness and to have his expert opinion as . 
. to what should be deduced from those 


symptoms. Such an opinion is relevant 
under s, 45, Evidence Act, Illus (a) which 


.. Baay that where the question is whether the . 
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precautions _ 


that the. 
Sessions Court would have been well ad-. 
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death of A was caused by poison, thé 
opinions of experts’ as to the symptonis pro“ 
duced by the poison by which A is suppos- 
Now we 
find in Lyon’s Medical Jurisprudence ' on 
pages 513 and 514 that there is asummary 
ofthe chief points which distinguish arseni- 

cal poisoning from cholera.. We note that ` 
a comparison of this summary with the 
evidence of the.prosecution witnessss who 
saw the deceased when il) shows that these 
witnesses do not allege any-of the symp- 
toms which distinguish arsenic poisoning 
from cholera. We do not think it desirable 
to set forth in our judgment what the sum- 


mary in question is, but we have invited 


the attention of the learned Government Ad- 
vocate to the summaryin question and he 
had an opportunity to address uson the sub- 
ject. 

Our conclusion therefore is that in the 
present case the prosecution has failed to 
prove that the deceased died from arsenic 
poisoning. For the reasons which we have 
given we allow these appeals and we 
acquit both accused and we set aside the 
sentences of death imposed by the Sessions 
Court on Musammat Gajrani and Mula, and 
we direct that they be sèt at liberty. A 
copy of this judgment will goto the Legal 
Remembrancer, to Government with a cover- 
ing letterinviting attention of the portions 
dealing with inadequacy of the report ofthe - 
chemical examiner, and with a recommen- 
dation that rules should beframed to. the 
effect that the chemical examiner should 
make a full report of the process which he 
employs andthe results which he obtains 
and the precautions which he takes in each 
case where he finds poison. i j 

NGA. Appeal allowed, 


LAHORE HIGH COURT. 
First Civil Appeal No. 1097 of 1928. 
March 30, 1933. 
ADDISON AND BHIDE, JJ. 
Sheikh ABDUL KADIR—DEFENDANT— 
f i APPELLANT 
VETSUS ; 
Musammat BILAS K AUR AND OTHERS ~ 
—DEFENDANTs— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 83, 111, 
116—Sale-deed —Price reserved with vendee— Default 
—-Suit by vendor—Cause of action—Limitation— 
Article applicable. 

Under a registered sale-deed 
February, 1919, by A to B a certain amount was 
reserved. with B to be paid within a year. - The 
sale-deed further provided tha} if the vendee were 


executed on 2&th 


“1933 
to part with the property befure the period fixed, 
they hd to pay to the vendor the above sum with 
interest out of the sale price realized by them. If 
this condition was violated the original vendor had 
the right to realize the money from -the property 
sold orenforce his claim personally against the 
vendees, orthe vendees’ transferees and their suc- 
ceasors-in-interest, B sold the property to C reserv- 
ing the amount payable to A .C did not pay A 
sued B and obtained.a decree and B paid Rs 5,090 
to Á in settlement on 19th December, 1926 B's. 
heirs sued Cin 19.7, for recovering the amount they 
had paidto A: 

Held, that Art. 116 governed the suit, and the 
starting point was when the plaintifs were  ac- 
tually damnified that is when they paid off A. Abdul 
Aziz Khan v. Muhammad Bakhsh (1), Ratanbai v. 
Ghasiram (2) Raghubar Rai v. Jai Rai (3), not fol! 
lowed, Sarju Singh v. Raghunath Prasad (6°, followed, 
Misra v. Ghulam Husain (4, and Kedar Nath v. Har 
Govind (£), referred to. 


First Civil appeal from the decree of the 
Senior Subordinate Judge, Amritsar, dated 
21st March, 1928. 

Messrs. Badri Das and Achhru Ram, for 
the Appellant. 

Messrs. Mehr Chand Mahajan and D. R. 
Sowhney, for the Respondents. / 

Addison, J.--Nathu Mal sold a house to 
Ganga Bishan, Lalu Mal and Sain Das, for 
Rs. 18,500 by a registered deed dated the 
28th February, 1919, Rs. 12,000 were left 
in trust with the vendees who agreed that 
they would pay that sum -with interest at 
6 per cent. per annum within a year. If 


they did not do so, the vendor had theright. 


` to realize thesame by selling the prop- 
erty and by enforcing his claim against 
the vendees personally. If the vendees were 
to part with the property before the period 
fixed, they had to pay to the vendor the 
above sum with interest out of the sale 
price realized by them. If this condition 
was violated the original vendor - Nathu 
Mal had the right to realize the money 
from the prcperty sold or enforce his claim 
personally against: the vendees, or the 
vendees' transferees and their successors-in- 
interest. 

Ganga Bishan, Lalu Mal and Sain Das, 
the first vendees, themselves sold the prop- 


erty by a registered sale deed, dated the | 
29th June, 1909, in favour of Abdul Kadir. 


defendant No. 1, for Rs. 22,500. Of this 
sum Rs. 12,000 were left with Abdul Kadir 
in trust to pay to the original vendor Nathu 
Mal, subject to the conditions given in the 
first sale-deed executed by Nathu Mal: 
Abdul Kadir defendant himself sold the 
property by a registered sale-deed dated 
the Ist December, 1919, to Jamna Das for 
Rs. 26,000. Of this sum Rs. 12,000 were 
. left with Jamna Das in trust-for payment 
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tothe original vendor Nathu Mal. Abdul 
Kadir admitted in the sale-deed that this 
sum of Rs.12,000 had been left with him 
by his vendors in trust for payment to Nathu 
Mal. 

The sum of Rs. 12,000 and interest were 


not paid to Nathu Mal and he sued for the 


amount. He obtained a decree against 
the original vendees, Ganga Bishan, Lalu 
Mal and Sain Das, for Rs. 13,051]-12-0 
together with Rs. 1,010 costs. In execution 
of this decree the property was sold and 
realized a very small amount, Rs. 7,000 
being still left due under the decree after 
the - auction sale. Nathu Mal in these 


~ execution proceedings, entered into a com- 


promise with Musammat Bilas Kaur, widow 
of Ganga Bishan, and Lalu Mal, on the 
19th December, 1926. Sain Das, the third 
joint vendee was not present and did not 
take part in these proceedings. The 
compromise was that Nathu Mal accepted 
from the two persons named the sum of 
- Rs. 5,000 in full satisfaction of his decree, 
Lalu Mal also died and was succeeded by 
his widow Musammat Ratan Kaur. The 
two widows, Musammat Ratan Kaur and 
Musammat Bilas Kaur, then brought the 
present suit against Abdul Kadir on the 
22nd July, 1927, for Rs. 5,176 principal and 
interest, on the ground that he was liable 
to repay to them what they had been com- 
pelled to pay to the original vendor, 
Abdul Kadir pleaded that the suit was 
time-barred and that he was not personally 
liable to pay the amount of Rs. 12,000 left 
in trust with him. Both his pleas were 
repelled and the suit decreed. Against 
that decision he has appealed. 


It was again argued that he was not 
personally liable. There is no force in this 
argument as it isclear from the wording 
of the documents which I have given above 
that he is personally liable. 


The next contention was that the suit 
was barred by time as it should 
have been brought according to Art, 
111 of the first Schedule to the Limita- 
tion Act, within three years from the time 
fixed for completing the sale, or where the 
title is accepted after -the time fixed for 
completion of the date of the acceptance, 
This argument cannot be accepted. The 
document is a registered one and the period 
of limitation must, therefore, be computed 
in accordance with Art. 116 of the Limita- 
tion Act as the document contains an 
express contract toindemnify. It has been 
held by this court in Abdul Aziz Khan v. 
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Muhammad Bakhsh (1) that in such casės- 


the combined effect of Art, .116 read with 
Art. 83 of the Limitation Act gives: a 
period of six years for instituting a suit, 
time running from the date when the 
plaintiffs were actually dammnified, i. e., 
in the présent case when they entered into 
‘the compromise with Nathu Nal and had 
to pay himi the sum of Rs. 5,030 which 
- was “considerably less than what was due 
únder thè contract. A similar view was taken 
by the Bombay High Court iù Raténbai 
7. Ghasiram (2). A contrary view: was 
taken in Raghubar Rii v. Jai Rai (8) bit 
this” decision iš no longer accepted ih 
Allahabad... This is ĉlear “from a perusal 
of. Sarju Midd v. Ghulam Husain 63 Ind; 
Cas, 87 (4) and Kedar Nath -v. Har Govind 
95 Ind. Cas. 913 5). : Again, it was held 
in Ram Raehhya. Singh v. Raghunath 
Prasad (6) that a suit such as the present: 


is -govetned. by ‘Art..116 and the términus- 


a quo ib udi thè date of the execttion of 
the sale-deed. but the date on-which the 


contract is deemed to have been - broken,. 
this date being either when thete was d- 


repudiation of the liability under it or 
when the contract had become impossible 


of performance óh account of the vendor's. 


debt having been satisfied. . 
-Jn some “ot the authorities s. 24 of the 
Limitation Act. has beén applied along 


with Art. 116: In my judgment it might 


be more correct to say, as was held in 
Abdal Aziz Khan v. Muhammad Bakhsh (1) 
that Art. 116 governs the suit, and the 
starting point is givénin-the third column 
of Att; $3, viz., when the plainiiff is actually 
damnified. On the authorities, therefore, 
the appeal must fail, and I would dismiss 
it with casts, 
` Bhide, J.—I agree. 


oA. Appeal asia: 
(L) 61 Ind Gas, 431; 2 Lah. 316; 3 Lah LJ 

542, : 
12). 134 Ind. Cas. 1157; 55 -B 565; 33 Bom. LR 
AI R 1932 Bom 


1093; Inl. Rul. (1932) Bom. 37; 
36. 

“(3) Lt Tnd Čas. 244; 31 A 42); 9 ALJ 534. 

(4) 63 Ind. Oas. 87. 

-(5).95 lad. Oas: 913; 24 A a 550: AI R 1926 
All 605. 

(6) 122 Ind Ca’ 244; 8 Pat. 860; AI R 1930 Pat 
46; Ind. Rul. (1930) Pat. 196. 
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“3 delivered, to the judgment- -debtor. 
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ALLAHABAD HIGH COURT. . 
Civil Revision Application No. 518 of 1932, 
February 21, 1933, 
< SULATMAN, O.J. 
JAGAT NARAIN — APPLICANT 
Versus 
NIZAMUDDIN AND OTHERS — OPPOSITE 
PARTIES. 

Civil Procedure Code (Act V of 160846, s. 145, O. 
XXI, ra 438—Atlachment— Commissioner appointed ‘to 
attach and keep goods in his custody— Appointment 
of watchmen by Commissioner—Lizbility for safe 
éustody cf, goods—Watchmen, if liable as sure- 
ties - ° 
Where the court appointed a Commissioner to at- 
tach certain movables and orderéd him to keep 
appointment of a 
custodian, and having attached the goods the Com- 
missioner locked them inthe shop, kept the keys 
with him appointed two watchmen to look after the 
shop andthatthé locks: were not tampered’ with 
and subsequéntly when the attachment was releas- 
ed and the shop was opened to give thé goods to 
the judgment-debtor, some of the-godds were found 
missing and the judgient-Jebtor, applied | for the 


value of the missing goods: 
Held, that the watchmen were not appoiited as 


‘Custodians of the propertiés but as mere * Watchiiien, 


nor did they become liable 4s sureties under s 145, 
Civil - Procedure Code, but were appointed by 
the Commissioner on his own responsibility and the 
person who remained liable forthe safe custody of 
the articles was the attaching oficer himself. 


Civil Revision Application from an order 
of the Small Cause Court, Judge, Jaunpur, 
dated the 9th April, 1932. 

Messrs. Shiva Prasad Sinha and Lakshmi 
Saran, for the Applicant. : 

Messrs. K.N. Katju, Gopalji Mehrotra 
and Kedar Nath Sinha, for the Opposite . 
Parties. : 

“Order. —Ths is an application in: revis- 
ion by Jagat Narain who was appointed a 
shahnas or watchman bya Gommissioner. . 
The Commissioner had been appointed by’ 
the courtto attach certain movable prop- 
ertiés. belonging to the judgment-debtor 
which were in a shop. He was ordered to 
keep them inhis custody till the approval 
ofthe appointment of a custodian had beer 
given. The Commissioner attached the 
goods, locked them up in the shop, put 
several lozks on the shop with seals on them 
and kept the keys with himself. He however 
appointed the applicant and another person 
as joint’ watchmen on a remuneration of 
8 annas per day to look after the shop 
and see that the locks were not tampered. 
with. ` A list of the articles contained inthe 
shop was also prepared before they were 
locked in. Subsequently the attachment 
wasteleased ‘and the goods had to be 
Wher | 
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with those on the list it was discover ed that 
“numerous articles `° ‘were -missing, The 
jucgment-debtar ‘eccordingly applied that, 
heshould be given the value of those 
articles and sought relief against the Com- 
missioner as well as the watchmen. The 
court. below cameto the conclusion that it 
was the duty of the watchmen to keep watch 
both during the day and night and that there 
could be no question that comé articles, 
at least, ‘were missing. ‘Dealing with the 

argument that ‘the list might 
wrongly prepared the 
that: 

“It is quite‘possible that there should (might?) 


have been mistake with. respect to some things 
while enumerating them,” 


but itheld that the shahnas ‘were respons'- 
ble because ‘they were careless and did not 
discharge their duties faithfully.” The court 
exempted the Commissionet from all res- 
ponsibility. The learned Judge has noted 
that as for the liability of Pandit Kan- 
haiya ‘Lal, the judgment- debtors Vakil 
conceded that he could not” be held liable 
because he had appointed the’ shahnas. In 
any case, the position of the Commissioner 
was certainly that of a surety and if he 
was released from allliability by the court 
below it “was opento the judgmeni-debt or 
to go up in ‘appeal from that order’ and to 
come up in second appeal to” this court. Ib 
is therefore not possiblé to givé the judg- 
` ment- debtor’ a decree against the Commis- 
sioner in case his decree against the watch- 


` men 15 ‘dismissed. There i is mo force ir ithe ia 
‘ find- i 


grounds taken i in the | revision ‘that the ` 
“ing ó the s court, below is defective infismuch, 
as there is no absolute proof of any theft 
and also because the” ‘possibility: of a mis- 
take made inthe | 
has ‘been i 


conceded. “The only ‘covenient, 


way to prove that certain articles are mis- - 


sing is by comparing the articles that now 
exist with those on the list. The’ burden 
. would be’on the’ custodian ‘to establish that 
a mistake was made “in preparing the 
list.” 
coürt would be justified | in presuming that 
the items “which are on the list existed ‘at 
_ the time when the shop was locked. ‘There 
is no foree i in the contention that the asses- 
sment of the values 
missicner was.not satisfactory becausé he 
was nct an expert, nor can such a point 
betakenin revision. The last contention 
urged is that the watchmen were net 
sureties within the meaning of s. 145, Civil 
Procedure Code, and, therefore, could ‘not be 
proceeded against in execution. 


t 


have ‘beén. 
court observéd. 


ANNAYI PILLAJ 4 Ë., mAcHamMat, 
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It is quite clear that the Commissioner 
was appointed to attach the goods, take 
charge of them ‘to keep them in his ‘custody 
till the ‘appointment of the custodian was 
approved. This stage did not arrive. The 
Commissioner locked the shop and kept ihe 
keys of the lcek himself and appointed the 
shahnas as mere watchmen to look after the 


‘shop. They were appointed not as custc- 


dians of the properties’ ‘attached “but as 
mere, watchmen. In these circumstances 
the person whoremained'liable for the. safe 
custody of the articles was the attaching 
officer himself (O. XXI, r. 43). The watch- 
men didnot become their custodians nor 
did they become liable as sureties within 


h the meaning of s. 145, Civil Procedure Code. 


“Tt, therefore, seems to me that the remedy 


of the judgment-debtor, essuming that he 
has any claim against the watchmen at all, 
isnot’ by way of execution under s. 145, 
Civil Procedure Code ‘treating them as 
sureties. It is unnecessary for me to express 
any opinion as to whether any remedy by a 


“separate suit is open against the watch- 


men who were not appointed by the judg- 


_tment-debtor or by the court, oe were ap- 


‘ pointed by the Commissioner 


. his own 


"responsibility. I accordingly allow this ap- 


plication and setting aside the order of 


. the court below dismiss the application ` as 


- have his costs of these pi 
-fhe judgment- debtor in both courts. 


preperation of the list - 


Inthe absence of any such ‘proof the A 


against the applicant. The applicant ` will 


oceedings against 


NA , Apan a allowed.. 


ee 


MADRAS HIGH COURT. 
Appeal against Appellate Order No. vao 
of 1929. 

February 3, 1933. 

PAKENHAM WALSH, J. 

ANNAVI PILLAT—Arvaitant r 


MACHAMMAL Aan SYED BIBI 
AND OTHERS—— RESPONDENTS. 
Mortgage— Prinr. and puisne mortgagees—Decrees— 
Prior mortgagee purchasing at private ‘salein satis- 
faction of decree— Right to possession as against 
piisne mortgqagee—Civil Procedure Code (Act V of 
1908), s. 11, Expl. 1 V—Constructive res judicata in 


- execution proceedings. 
‘made by another Com- . 


On 1st May, 1900, there was a mortgage of item 


-No 1to the 3rd defendant and on 25th March, 1601, 


--fayour of the ‘ 


there was a mortgage’ of "items Nes“ ‘iha 2 in 
lst plaintiff’ “The ‘3rd defendant 
brought a. suit on his’ mortgage impleading ‘ihe 
lst plaintiff and bought the ‘properties in pri- 


‘vate sale from ‘the mortgagor ag there were no 


i bidders, 


156" plaintiff ‘then’ sued ‘to'' enforce his 
mortgage impleading- the 8rd‘defendant'and obtain- 


: ed_a’décree directing that that item No, 2 should ke 
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sold first and that item No. 1 should be sold sub- 
sequently subject to the 3rd defendant's prior lien. 
The auction-purchaser obtained delivery of posses- 
sion. The 3rd defendant put in an application 
that as he was the first purchaser every right which 
had been obtained by the plaintiff as second mort- 
gagee was subject to his prior lien : 

Held, that asthe 3rd defendant had only purchas- 
ed at a private sale and had, chosen to satisfy his 
decree bis possession was only that of the mort- 
gagor and hisclaim was unsustainable Venkata- 
giri Aiyar v. Sadagopachariar (1), Muhammad Usan 
Rowther v. Abdulla (2), Chinnaswami Padayachi v. 
Darmalinga Padayachi (3) and Ram Narain Sahu 
y. Bandi Pershad (4), distinguished. 

Where the rights obtained under two decrees are 
in conflict with each other the rights under the 
latter decree must prevail. Appia Rukmani Ammal 
v. Kuttuvara Narasinha Iyer \6), referred to. 


Oonstructive res judicata has got to be cautiously 
applied in the case of execution petitions. [p. 367, 
sa hae in execution proceedings a person claimed a 
prior lien but the court refused to find out how 
much was due tohim but it still sold property 
subject to some lien which he considered to 
para, though the procedure adopted was  errone- 
ous the order could not render the claimant’s right 
to possessory lien res judicata rine 

Appeal against an order of the District 
Judge, Trichinopoly, dated the 15th October, 
1929, and made in A. S. No. 191 of 1929, 
(E. A. No. 395 of 1929 cn the file of D. M. 
G. Kulittalai in O. S. No, 29 of 1915 on 
the file of the Additional District Munsif's 
Court, Kulittalai). ` | 

Judgment.—The 3rd defendant in the 
suit is the appellant in this matter arising 
in execution. On lst May, 1900, there was 
a mortgage of item No. 1 to the 3rd defend- 
ant andon 25th March, 1901, there was a 
mortgage of items Nos. 1 and 2 in favour of 
the 1st plaintiff. The 3rd defendant brought 
a suit, (O. S. No. 219 of 1904) on his mort- 
gage. A preliminery decree was passed on 
13th June, 1904, and the final decree was 
passed on 12th April, 1905. In this suit he 
impleaded the second mortgagee the present 
lst plaintiff. The property was put up for 
sale on 5th August, 1905, but there were no 
bidders. The 3rd defendant bought the 
property by private sale from the mortgagor 
for Rs. 799. This was less than the decree 
amount and satisfaction for the sum was 
entered in E, P. No. 28 of 1928. The lst 
plaintiff, the second mortgagee, brought O. 
S. No. 317 of 1914 on his mortgage implead- 
ing the prior mortgagee the present appel- 
lant as 3rd defendant. He obtained a 
decree for sale of both the items. The dec- 
ree directed that item No. 2 should be sold 
firs’ and that item No.1 should be sold 

_ subsequently subject to the 3rd defendant's 
prior lien. In that auction the assignee 


was 


Awhatr Pitbat v. mAGHAMMAL. 


“ mortgage is redeemed. 
_ of England,page 2, para. 1, is relied on for the 
“ general meaning of the word ‘lien,’ where it is 


1410 
decree-holder purchased the property. He 
put in a petition for delivery and got an 
ex parte order for delivery in his favour. 
The 3rd defendant put in an application 
that as he’ was the fist purchaser every 
right which had been obtained by the 
plaintiff as second mortgagee was subject 
to his prior lien. The learned District 
Munsif disallowed his claim and his order 
was confirmed on appeal by the District 
Judge. Against this order this second appea 
is filed. ; 
The appellant relies on Venkatagiri Atyar 
v. Sadagopalachariar (1), Muhammad Usan 
Rowther v. Abdulla (2), Chinnaswami Pada- 
yachi v. Darmalinga Padayachi (3) and 
Ram Narain Sahu v. Bandi Pershad (4) 
and also on a recent Full Bench case C. M. 
S. A. No. 182 of 1931, but I consider that 
they are not relevant to this case. All these 
cases are clearly distinguishable from ihe 
present for two reasons. In all these cases 
one of the mortgagees’ was not made a 
party ın at least one of the suits and secondly 
the purchase relied cn for possession was 
one in court auction. Here we have a purely 
private sale by the mortgagor to the moxt- 
gagee and no authority whatever has been 
quoted to show that the possession’ which 
the mortgagee obtained stands ona different 
footing than the possession of the mortgagor. 
The appellant is really driven to rely entire- 
ly on para. 2 of the decree in the plaintiff's 
suit “subject to the 3rd defendant's prior 
lien” and to argue that the defendant: is 
entitled on this to remain in possession till his 
19 Halsbury’s Laws | 


said that lienin its primary sense is a right 
in one man to retain that which is in his pos- 
session ‘belonging to another until certain 
demands of the person in possession are 
satisfied. But “lien” may be either posses- 
sory or non-possessory. (Vide Fisher on Mort- 
gages, page 392. See also 19 Halsbury’s Laws 
of England, 4th page, para.4). It issought 
also to support this interpretation by Venka- 
tarama Aiyar v. Rangiyan Chetty (5), but 
“len” inthat case was said to mean “all the 
rights of the 14th defendant underhis dec- 
ree.” In that case 14th defendant had got his 


(1) 10 Ind Cas. 83; 22 M L J 129, 

(2) 24 M 171. 

(3) 139 Ind. Cas. 209: 63 ML J 394; (1932) M W 
N 742; A 1R1932 Mad. 5“6; 36 L W 253; Ind Rul. 
(1932) Mad. 650; 56 M 115. 

(4) 31 0 737. , 

(5) 77 Ind. Cas. 504; 46M L J 258; 19 L W 381; 
(1924) MW N 344; A I R 1924 Mad. 449; 34 ML 
T 345, h 
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decree even beforé. the widow, the puisne 
mortgagee, had got hers. This case is no 
authority for saying thatthe lien spoken of 
in the decree here means anything more 
than what the 8rd defendant got under his 
decree, He had chosen to satisfy his decree 
so far as the property was concerned by 
private purchase and is only, therefore, in 
possession as representing his mortgagor. 
These considerations are in my opinion 
sufficient to dispose of the appeal. 

The Full Bench case, C. M. S. A. No. 182 
of 1931, is totally irrelevant as will be seen 
from the consideration placed in the fore- 
front of the judgment. < 

“The question now is who is entitled to possession 

until a regular suit is filed when the two mortgagees 
are brought face to face” 
. Here we have both the mortgagees face 
to face in both the suits. And if there is 
any conflict between the decrees they have 
obtained, then the principle laid down in 
Appia Rukmani Ammal v. Kuttuvara 
Narasimha Iyer (6), is. inapplicable. There 
both the mortgugees were parties to both 
ae suits and Sadasiva Ayyar, J., held 
that ; : 
“each having been impleaded, both are bound by 
both decrees on the principle that where the rights 
obtained under two decrees are in conflict with 
each other the rights under the latter decree must 
prevail.” 

In fact, on the appellant’s own argument, 
the puisne mortgagee having been the first 
purchaser in court. auction he is the person 


entitled to possession. I may perhaps note 


an argument as regards res judicata raised 
in favour. of the respondent in the execution 


proceedings, particularly as there seems to. 


be an incorrect statement on the point in 
the order of the learned District Judge 
which runs : — 

| “In the course of the execution proceedings prior 
to sale, the appellant filed no less than three petitions 
urging that his claim must be satisfied before the 
property was brought to sale; but his petitions were 
dismissed; and he filed no appeal against any of these 
adverse orders ” 


It ison this ground that the plea of res 
judicata is urged on behalf of the respond- 
ent. So far as can be made out not one 
of the execution petitions was filed by the 
appellant .E. P. No. 890 of 1923 was filed 
by the respondent and is summarised as 
follows :— > 

“States amount due to 3rd defendant shall be fixed, 
but there is no necessity and the sale is held subject 
to his lien.” ; f i : 

Then there is E. P. No, 1441 of 1925 put 
in bythe respondent. ‘The note is “(appel- 
lant, here appears by Mr. M K. RB.) - 

(6) 63 Ind. Oas. 730; 41-ML J 54; 14L W 85; 
(1921) M W N 48?, : 


inna pital v. MAČHÁMMAŁ. 
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Order.—My predecessor in his order 
dated 5th March. 1924, in E. P. No. 890 of 
1923 has ordered that there is no necessity 


to specify the amount due.to 3rd defendant. 


The decree also does not specify it. 
The property will be sold subject to de- 
fendant No. 3’s lien as mentioned “in the 
decree. 

“Sell on 24th November, 1927. (Sale not held for 
uty of bids). Previous E P. one property was 
sold.” ‘ 

It would appear that that execution peti- 
tion was put in by the respondent and the 
request to specify the amount was probably 
made by the 3rd defendant’s Pleader. Then 
there is E. P. No. 143 of 1928 which was 
again by the respondent on which it is 
noted. 

“The only objection raised is that the amount due 
under defendant No. 5's lien should be fixed; 
similar objections were raised on prior E. Ps. viz., 
in E. P. No. 890 of 1923 and in E. P. No. 1441 of 
1925 and there it was not necessary- to specify the 
amount due to 3rd deferidant and that the property 


will be sold subject to 3rd defendant's lien as specified 
in-the decree.” 


The objection was held to have failed. 
Constructive res judicata has: got to be 
cautiously applied in the case of execution 
petitions and I would hesitate to say that 
the 3rd defendant’s claim to remain in pos- 
session until his mortgage was redeemed is 
barred by res judicata by reason of the 
orders passed on these petitions. No doubt 
the court refused to find out how much was 
due to him but it still sold property subject 
to some lien which he was considered to 
have. The procedure as remarked by the 
then District Judge was quite wrong. He 
rightly says that = 


“It should be the object of the courts to avoid 
multiplicity of litigation. It would have been pos- 
sible for the executing Court to have ordered the 
sale of the hypotheca free of encumbrances, with 
the direction that the appellant's claim should be 
met from the sale price.” ' 


I doubt whether under the circumstances 
one could say that the failure to do so 
rendered the 3rd defendant’s claim as to 
the possessory lien res judicata; but. it is 
not necessary to give a final opinion on that 
matter asI consider that the appeal must 
otherwise fail. It is dismissed with. costs. 


N. K-A. Appeal dismissed, 


P 


Ar 
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NAGPUR JUDICIAL COMMISSIONER’ S. 
COURT. 


* Civil Revision Application No. 16 of 1932. 


October 19, 1932. 


f GRILLE, A. J.C. by 
Eygu GABRULAL —APPLIOANT.. 
" persus | 


“Tar GOURT: on WARDS, ‘BILASPUR— 


Non-APPLIcAnr. - 
BA P. Court of Wards Aċt (XXŁV_of 1899), ss. 27, 88 
—Suit by ward—Death of ward— Continuance of suit 


. ‘by Court of Wards—Court of Wards, whether acts 


- 6f:1908);:s 2,0- XXIE, ‘T. 


in 


as legal representative Civit Procedure Cédé ‘(Act V 
' 9— Abatement ‘of suit— 
Application for. substitution— Whether may be' treated 
as.one for setting aside abatemént— Discretion of lower 
Court exercised” guhin “jurisdiction—Inter ference in 
revision, ` 4 if ‘proper. ‘ 

:.The positión of: thd Court of Wards «after the 
death: ‘of the ward inrespect of a suit by the ward 
ig, not that ofa person acting as the next friend 
attempting to pursue the suit when the minor 
dies, but, the position of a -person acting asa legal 
representative of the deceased The Court of Wards 
represents nọ particular ward in the administration 
of the estate but administers: the estate on its own 
authority, “and being a person who in law represents 
the estate of deceased, as it does by the order of 
the Local, Government, falls within the definition of 
a legal representative in s 2(11) of the Civil Proce= 
dure Code The Court‘of Wards, therefore, is fully 
entitled to carry on the suitin its own name - In such 
a cace the property is no longer a ward's property 
and the Court, of Wards acting ‘on its own authority 
and notin tbe capacity “of the Dexi friend is under no 
objigation to act through a manager; : 


t? Whefe ôn the abatemént of a suit an application is, 


made not ‘to set.aside the abatement but for “stibstitu- 
tion ofthe legal representative, and if the appliratipn 
be freated as one ko get aside 1he ‘abatement, it, would 
have béen in time ithe application fi or ‘substitution must 
Be considered as one’ under ©.’ KAMI, 7. 9102) for 
setting aside the abatement, and when in such a cate 


‘the trial. Court acting within: its © jurisdiction , usés 


its discretion in accepting the reaepns given for the 


delay, interference in revision by the High’ Court. is 


not proper, Lachmt Narain v. Muhammad Yusaf 
@ and Kirpa ‘Ram v. Bhagat* Chand (2), relied 


A pplication for revision from ‘an order ‘of 
ihe First Sub-Judge, Second Class, Bilaspur, 
dated the 14th November, 1931, in C. 8. No. 
30 of 1931. 

Mr. M. R, Bobde, for the Applicant. f 

“Mr. D. N, Chaudhuri, for the Non-Appli- 


` Sant. 


a 


Judgment,—The defendant who is the 
applicant here had been sued for possession: 
of land by the Zemindarin of Pendra 
Zamindari, whose estate was under the 
management of the Court of Wards and who 
was represented by the Court of Wards as 
her next friend. During the hearingof the 
suit the Zemindarin died on the Ist of 
April, 1931, Onthe 13th of August, 1931, 
an application was made by the Court 
of Wards for substitution of its name in 
place of deceased. The defendant opposed 


v 
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the application cow the soid that it was 
time-barred. The court, however, allowed 
su bstitution i in place of the deceased Zemin- 
darin And -ordered the case to continue. 16 
is against this order that the present ap- 
plication i in revision is made. 

~ It is urged i in, the first place that the Court 
of Wards was incompetent to’ sue except 
on behalf of a ward and can never bring an 
action ih ‘its own name. It is no doubt 
true that neither the“ next friend nor a 
guardian ad litem is a pariy to the suit 
and cannot become a ‘party on the death 
of the minor or the person under legal 
infirmity, and it is contended that evén if 
the succession to the Zemindari was un- 
decided’ the Court of Wards should at léast 
have asked to pursue the suit in thenames. 
of the alternative claimants but: cannot 
apply. in its own capacity. This argument 
appears to me to be based on a misinter- 
pretation of the powers ‘of the -Court of 
Wards given under s. 33 of the Court of 
Wards Act (XXIV of 1899). That section 
reads: 

“Whenever, on the death of any Government 
Ward, the succession to his property or any part, 
thereof is disputed, the Court of Wards may, with 
the previous sanction of the Local Government, 


either direct that the property or the part thereof, 
be made over to any person claiming the property, or 


- retain the superintendence of the property until one . 


of the, claimants has established his claim ` to the’ 
same in a competent Civil Court, ‘or insti- 
tuts a’ suit of ““inter-pléader against ‘all the 
claimants ” 


£ Tt isnot disputed that-im this case the . 
sanction -of the Local Government has been . 
obtained, and the- position of the Court of ` 
Wards in respect of this. suit.is not that, 
of person acting. as:the next friend, attempi- > 
ing to pursue the suit when.the next friend: 
(minor?)dies, but the position of a person act~ 
ing as a legal representative of the deceased. 
Asa result of that order passed oni-the ward’s. 


-death the Court of Wards represen‘s no. 


particular ward in the administration of the: 
estate but administers the estate on its own 
authority, and being a person- who in law 
represents the estate of the deceased, as it 
does by the order of the Local Government ' 
falls within the definition o0f- a legal repre-' 
sentative ins, 2(1) of the- Civil- ‘Procedure 
Code. The. Court of Wards, therefore, is 
fully entitledto carry on the suit in its 
own name. 

The next point taken is that in any case 
under s..27 of the Court of Wards Act, it 
should be ‘the manager of the Ward’ S pro- 
perty who should have: initiated and should 
continue the suit and not the Court of Wards, 
This objection if it were genuine should 
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have been raisedin the very beginning of 
thecase but itwas not. In any case the 
property is no longer a ward’s property 
and the Court of Wards acting on its own 
authority and not in the capacity of the 
next friend is under no obligation to act 
through a manager. 

A further question arises as to the time 
. when the application wasmade. The ward 
died onthe Ist of April, 1931, and an appli- 
cation was made by the Counsel for the 
Court of Wards on the 13th of August, four 
and a half months after the death of the 
ward. From the order-sheet it appears 
that a prayer was made for the suit to be 
continued in the name of the Court of 
Wards, that is to say, for the substitution 
of the name of the Court of Wards in place 
of the deceased zemindarin. Now this 
suit had abated three months after the 
death ofthe plaintiff and the application 
made was notan application to set aside 
the abatement but an application for subs- 
titution of a légal representative. As an 
application to set aside the abatement it 
would have been within time.asthe suit 
abated on the Ist of July and the applica- 
tion was made onthe 15thof August within 
60 days of that date. No formal order 
recording abatement of the. suit was made 
andin such circumstances it has been held 
in Lachmi Narain v. Muhammad Yusuf 
(1) that an application for substitution 
must he considered as an application under 
O. XXII, r. 9 (2), of the Code of Civil Pro- 
cedure for setting “aside ‘the abatement, 
This view has also been taken by the Lahore 
High Court in an unreported case in 
Kirpa Ram v. Bhagat. Chand (2). In that 


case it was held, agreeing with the decision - 


in Lachmt Narain v. Muhammad Yusuf (1), 
that all that was necessary was to satisfy 
the court that there was a sufficient cause 
for thedelay in making the application. 
The reason given, namely, that the plaint- 
iff's Pleader considered that it was necessary 
for him to await the decision of the case 
connected with the succession before making 
an«applicalion was accepted by the trial 
Court and the applicant has some difficulty 
_in attacking the 
cause was shown, as the reason given by ihe 
Court of Wards, which was accepted, is the 
very reason which the applicant now urges 
asa ground for the incompetency of the 
Courtof Wards to appear, ut all, namely, 


è (1) 59 Ind, Oas. 903; 42 A. 540; 18 A. L. J. 
83. 
a 112 Ind, Cas, 5; A. I R, 1928 Lah, 
46, 
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finding that sufficient . 


369 
_the fact that no ‘successor to “the deceased ’ 
“zemindarin hes appeared. The result is 
that the applicant has not been able < to 
"press this ground of his application with 
- much conviction, The point clearly was 
one which demanded consideration and it 
appears to me that the trial Court was.act- 
ing well within its jurisdiction and dis- 
cretion in accepting the reasons given for 
the delay. Ifailtosee how I can interfere 
in revision. The -resultisthat the applica- 
tion fails and is dismissed -with costs. The 
suit will continue. Pleader’s fee Rs. 30. 
N.-A. Application dismissed. 


_ RANGOON HIGH COURT. _ -> 

Criminal Civil Appeal No. 171 of 1933, 

. March 1, 1933, 

` A U, J. ‘ 
MI CHOKE AND oTaHers—APPELLANTS 
versus ae: 
. EMPEROR—Obpposite Parry. 

‘Evidence Act (I of 1872), ss. 145, 157~-Statement 
made to headman in course of enquiry in criminal 
case—Mode of proof—Criminal  trial—Evidence. 
evenly balanced in weakness— Revision. | 

There is no law which says that aheadman can 
examine witnesses on oathin the coursé ofan in: 
quiry in a criminal case. A statement made by an 
accused person against a headman can be used only 
in the manner provided for in ss. 145 and-157, Evi- 
dence Act. 

Where there is no reasonable probability of the 
conviction of the accused the evidericein the course . 
of inquiry being evenly balanced in weakness, it 
would be an injustice to allow proceedings to take 
their course and the accused to stand their trial; 
and such an injustice would be a ground for, 
interference by the High Gourt in revision. Walab 
Das v. Maung Ba Than (1), relied on. 


Mr. Maung Aye, for the Appellants, 

dJudgment.—Appellant No. 1, Mi Choke, 
appellant No. 3 Paw Tun and appellant 
No. 4 Tun Maung, were examined for the 
prosecution in Sessions Trial No. 55 of 1930 
of the Court of the Sessions Judge, © Mag-- 
we. Appellant No. 2, Bein Bone was called 
and examined bythe court asa court wit- 
ness. Atthe conclusion of the trial the 
learned Sessions Judge laid a complaint - 
against them under s. 193, Indian Penal 
Code. They therefore come to this court 
on appeal. So far asthe appeal’ of Mi 
Choke is concerned, it must be dismissed. 
Her own learned Advocate admits that the 
statement which she madein the Court of 
Session is,on the face of it, contradictory 
to the one she made in the Court of the 
Committing Magistrate. The case of the 
other three appellants however st&inds 
on & different footing: When appellant 


“ 


“any statement tothe headman. 
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"No. 2, Bein“ Bone; was ‘€xamined in the. 

Gourt of Sessión hé said: ` 
„“The headman ‘examined me and' Tun 

corded. my statement. This statement 

over tome inthe Committing Court. 1 


whether I had made that statement and I 
had .: The statement is not true" 


Because Bein Bone said that the state- 
ment’ which he made to ihe héadman was 
not true, the learned Sessions: Judge thought 
that ` “he had committed. perjury, lam 
notaware ..of any law which .says that a 
headman can examiné witnesses on oath 
in the course of an inquiry in a criminal 
` case” The statement which Bein . Bone 
made, to the headman could only be used 
in thetwànner provided for in ss. 145 and 
157;Evidence Act. In fact, this A 
in a..way pointed out by Brown, J., 
his. judgment. in the appeal which 
arose otit of the aforesaid -Sessions case. 
- Therefore, the appeal of Bein Bone 
must, in my opinion,-be allowed. In the 
case of Paw Tunhe said, when examined 
by the Sessions Judge, that he never made 
In the case 
of Tun’ Maung, he said that he did not 
record’ either. the statement of Bein Bone 
or Paw Tun. The learned Sessions Judge 
thought that these twomen were telling 
lies in view of the evidence of the headman 
Maung Pyu who’: said that Bein Bone and 
Paw Tun made statements to him on the 
day in question andthat he had their 


Maung re- 
was read 
was asked 
said that I 


statements recorded by Tun Maung. It’ 


appears from,the order of the Sessions 


Judge that there isno other evidence than’ 


that ‘of the headman 
those two witnesses 
Thus wehave a Gase `of oath against oath. 
In these circumstances I am doubtful 
whether their | prosecution will result in 
their conviction: In connection with this 
I may refer tothe case of Valab Das v. 
Maung Ba Than (1). Part of the head-note 
in that case 1s in these terms: 

“Where there jero reasonable probability of the 
conviction of the atcused the evidence inthe course 
of inquiry being evenly balanced in weakness, 
it would bean injusticeto allow proceedings 10 
taketheir courseand the accused to stand their 
trial; snd that such an injustice _ would be 


a ground dor revisionary interfercnce by the High 
* Court” 


I respectfully agree with the 
expressed by thelearned Judge. For these 
reasons [would direct the “withdr awal of 
the complaint so farasit relates to ihe 
“appellants Ben Bone, Paw Tun and Tun 
Maung. I would allow the ccmplaint to far 


to prove that what 


(i) & Ind. Cas. 362; A IR pa Rarg, 54; -26 Cr, 
Lg 523, JR 472; ¥ Buy, Ads 
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as it relales_toMi Choke to stand, andI 
would dismiss her appeal. 


Ned. Order accordingly: . 


NAGPUR DIGAE NIS SI ONER, S 


Second Civil Appeal No. 722 of 1929. 
Februery 17, 1932. 
GRILLE, A. J. 0. 
L. S. TOMAR AND ANOTHER — 
DEFENDANTS — APPELLANTS 
versus’ 
Pandit HARI DAS— PLAINTIHE— 
RESPONDENT. f 

C. P. Land Revenue Act (II of 1917), 8. 156—Suit ly 
lambardar for arrears of revente—lambardar’s right 
to interest on arrears 

There is notbing in law debarring a malguzar from 
claiming interest on arrears of land revenue from ' 
the holderof a malik magbuza plot in a suit for recovery 
of such arrears, 

Second Civil Appeal against the decree of 
the Additional District Judge, Saugor, in 
Civil Appeal No. 32 of 1932, “dated the “4th 
September 1929, -arising out of Civil Suit 
No. 433 of 1927, in ihe Court of the Sub- 
Judge, Second Class, Saugor, dated-the 16th 
‘April, 1929. 

Mr. D. N. Chaudhari, R. B., for the Appel- 
lanis, 


.Judgment.—The plaintiff who is the 
malguzar of Saugor sued the defendant 
whois the holder of a malik makbuza plot 
therein for the recovery ofa certain sum 
on account of arrears of revenue and inte- 
rest thereon. The dispute entered on ihe: 
appropriation of certain payments made by 
the defendant, esto whether they were made 
towards the interest or towards the, amount 
of land revenue due for the yearsin which 
they were paid and the suit had to be 
remanded by the lower Appellate Court to 
the trial Court on that account. On the 
retrial e certain sum was found due on 
arrears of interest. There is no dispute as 
to the amounts actually paid. In appeal it 
was ccmplained that the lower Court was 
wrong in holding that ithe plaintiff was 
entitled to charge interest cn the arrears of 
Sambat years 1982 and 1983 and that ihe 
lower Court should have held. that the 
plaintiff was not so entitled and that in 
respect of two items of Rs. 4-12-9 and: 
Rs. 13-12-0 interest had been charged twice 
on certain sums and that-the appellant’s 
account admitting Rs. 380-8-0 should have 
been accepted and the rest of the claim, . 
namely, Rs.37-1-4 should have been dismis- 
sed. The learned Additional District Judge - 


\ 


+ 


1933 


dismissed the appeal based on these grounds 


and in the course of the argument the appel-. 
lant’s contention in respect of the item. 


Rs. 4-12-9 was abandoned and only that of 


Rs. 13-12-0 contested. The lower Appellate. 


Court found that the account in respect of 
both these items was correct ; these were in 
reference to the interest on arrears due for 
the years Sambat 1977, 1978 and 1979.. It 
has alsoheld that the plaintiff was entitled 
to charge interest on the arrears for Sambat 
years 1982 and 1988. In Second Appeal it 


is now contended that as. the arrears were of. 


land revenue and not arrears of rent that 
the plaintiff was entirely debarred from 
claiming interest in respect of arrears at 
all. Other grounds were taken but these 
have been abandoned and this is the only 
point in issue. 

The learned Counsel for the’ appellants 
claims that no interest is chargeable on 
arrears of land revenue and: has referred 
me tos. 119 of the Central Provinces Land 
Revenue Act of188]. That section runs: 

"Interest shall not be charged on an arrears of 
revenue unless the Chief Commissioner, by general 
or special orderso directs ; Provided that the court 
may award interest at such rate as it thinks fit on 
sums payable under a sub settlement.” 

That sectionhas not been reproduced in 
the Land Revenue Act of 1917. The conten- 
tion now set up is entirely new and indeed 


the defendant’s case originally was that, in. 


variation of the ordinary rule as to interést 
on arrears, there was a specific agreement 


between the parties that no interest ‘was to. 


be chargedif the amount due was not paid 
in time: The plaintiff contended that there 
was no, such agreement and issues were 
framed on the point, “was there an agree- 


ment between the parties that the plaintiff , 
shallaccept the revenue from the defendant , 
and again “Ifthere , 


without any interest ?” 
wasnosuch agreement, is plaintiff entitled 
to interest as ihe land revenue was not paid 
at the proper time? Has defendant been 
paying such interest? What would be the 
proper rate of interest ?” Findings on these 
issues were; that there was no special agree- 
ment as alleged by the defendant and that 
the plaintiff was entitled to interest ifthe land 


revenue was not paid at the propertime and | 


the proper rate of interest was 1 per cent, per 


mensem. When thecase was remanded the . 


liability topay interest’ on the arrears was 
not disputed by the defendant and the only 
contentions raised were as to the accuracy 
of the accounting and the liability to pay 
interest on amounts of arrears forthe years 
1982 and 1983, on the plea that the plaintiff 
had acquiesced in accepting arrears for these 
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two years without, interest. THis he failed . 
to substantiate. and the entries in the: 
plaintiff’s account books:show that interest 
had beencharged regularly in ‘respect. of 
arrears for a considerable period, It is 
thus apparent that the defendant-appellant - 
having failed to establish his contention 
that there wasa special agreement not to 
charge interest. in- respect of arrears of 
revenue and that the plaintiff had acqui- 
esced in accepting’ such payment without | 
interest, now takes up an entirely new 
ground which he had never urged and which 
is opposed to his criginal contention, Such 
a ground would, in any case, fail. In the 
Land Revenue Act of 1917,there is no prohibi- . 
tion against the charging of interest. on 
arrears by a lambardar in respect of late _ 
payments by malik makbuza and indeed by - 
s: 156 (1) and (8) it is clear that a lambardar 
who haspaid land revenue due by any. 
malik makbuza can apply to the Deputy 
Commissioner to recover arrears on - his’ 
behalf andif the Deputy Commissioner ac- 
cedes to the application; he can prozeed to 
recover, as if if were an arrear of land- 
revenue, such amount, with interest, from 
the person held by him to be liable for the 
same. Clearly, therefore, if the- plaintiff 
had chosen to apply to the Deputy Commis- 
sioner he could have the arrears -recovered 
for him together with costs and interest.. 
There is provisionin the Land Revenue 
Act forthe liability to interest, on - arrears 
bya malik makbuzd and, consequently, the 
argument, that when suing in a Civil 
Court a lambardar plaintiff is not entitled to 
such interest on the ground that itis dis. 
allowedin the Land Revenue Act, must un- 
doubtedly fail. . 

- The result is that the appeal fails and is 
dismissed. Asno appearance was entered 
for the respondent, I make no order as to’ 
costs in this court. Costs below will be 
borne as ordered, 

A. Appeal dismissed, 


SIND JUDICIAL COMMISSIONER'S 
< ` © COURT. ` SA 


Second Civil Appeal No. 240f 1929. ` 
: July 18, 1932, 
FERRERS, J. C,. AND RUPCHAND, A. J. C. 


~ PARMANAND BHOJRAJ—AppELLaNt 
N 


“versus 
MOTUMAL PHATUMAL AND. ANOTHER— 
RESPONDENTS. 
Transfer of Property Act (IV of 1882), 8, 55-—~ 
Sale—Breach -of warranty—Suit by purchaser— Cage - 
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based on misrepresentation—Proof 
sity of. 

ln the case of an executed contract, where a 
property has been conveyed and the purchase money 
paid, the purchaser has only a limited right to claim 
compensation from his vendor. He may sue when 
there is a breach of covenant of title or warranty or 
when the deed contains an express condition for com- 
ensation for any defects. But where his claim is based 
onmisrepresentation, pure and simplé, such misrepre- 
sentation must be fraudulent, Jcliiffe v. Baker (1), 
followed. 

Where there is no allegation that the parties had 
agreed that compensation would be paid for short- 
age of area and the plaintiffs’ case is that he was to 
pay forthe actual area'at the time of the convey- 
ance, itis for him to have the actual area ascertain- 
“ed then, and ifhe fails to do so he can only suc- 
ceed if he proves‘that the failure was due to fraudu- 
lent conduct on the partof the defendant. 


i Mr, Asudomal Rewachand, forthe Appel- 
ant. ~ 

.Mr. Dingomal Narainsing, for the Res- 
pondents. 

Judgment.—This is a dispute bet- 
ween the purchaser and the vendor of a 
plot of land with the buildings there- 
on. The. plaintiff-appellant is the purchas- 


of fraud, neces- 


er. He seeks to recover compensalionfrom . 


the defendant-vendor for shortage in the 
area of land conveyed to him 
Bale-deed executed more, than 
years before suit. ‘The court of first 
peal has decreed a part of his claim, and 
has disallowed the remaining part on the 
plea of limitation. The plaintiti’s case is 
that he agreed to purchase the property at 
the rate of Rs. 6-8-0 per square foot, that 
on the, representation made to him that 
the property measured 1719 square feet he 
parted with Rs. 11,173-8-0 as its price, and 
that subsequently it was discovered (a) 
that the land covered by a party wall 
measuring’ 32 square feet which was des- 
cribed in the sale deed as belonging to the 
vendor, was in fact the property of the 
adjoining owner, and (b) that the rest of 
the land though correctly described by 
bounhdaries‘measured 87 square feet less, 
The operative part of the deed of convey- 
ance merely shows that the property had 
been sold for Rs. 11,173-8-0; but the des- 
cription of the. property sold, which ap- 
pears at the foot of the deed, contains 
inter alia the following recitals: 

“.... total measurement in 1719 square fest which 
we sell at the rete of Ks. €-€-0a square foot, The 
north andsouth walls of the house solely belong to 
the property, wlile those onthe west and east are 
in parinership with the adjoining owner." 

The learned Judge of the court of first 
appeal has made a distinction between the 
claim „for compensation for the loss of land 
covered by the party wall and that for 


three 
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shortage in the remaining area of the land 
sold. He has treated the first claim as a 
claim for breach of a covenant of title 
and as such within the period of limitation 
and the second claim as one for compensa- 
tion for failure by the vendor to perform 
his partot the contract in full and assuch 
barred by Art. 62, Limitation. Act, having 
been. preferred more than three years from 
the date of the conveyance. 

The plaintiff has come tous in second 
appeal and the defendant has filed cross- 
objections. Now, itis well settled that 
in the case of an executed contract, where 
for example a property has been’ ccn- 
veyed andthe purchase money paid, the 
purchaser has only a limited right -to 
claim compensation from his vendor. He 
may sue when there is a breach of a con- 
venant of tilleor warranty or when the 
deed contains an express Gdndition for 
compensation forany defects. But where 
his claim is based on misrepresentation, 
pure and simple, such misrepresentation 
-must be fraudulent: Darton “Vendors 
and Purchasers” Vol. 2, Chap. XIII s. 6, 
ie 8, page 681 and Joliffe v. Baker 
1). 

Thetwo parts ofthe -plaintiff's claim 
are distinguishable. Theclaim for loss 
of land covered by the party wall, which 
has subsequently found not to belong to 
two defendants, was clearly a claim for 
breach of acovenant of title he having 
covenanted thatthat parcel of land be- 
longed to him. As such this claim could 
besustained without proof of fraud, and 
the cause of action in respect thereof, arose 
when it was discovered that the land 
covered by the party wall belonged to the - 
adjoining owner. Butthe other claim 
could not only be maintained on proof 
of fraud. Tke vendor was himself a pur- 
chaser of the property from another. He 
was notaware thatthe description of the’ 
property givento him by his vendor was 
not correct, andthere is therefore no 
question whatsoever of his having fraudu- 
lently misrepresented tothe plaintiff that- 
the area of the land wes more than 
what itveally is. : 

Our attent'on has been invited -to 
Janga Venitatareddy v. Jamal Ahmed 
Saheb (2), where the case of Inre Turner 
v. Skelton (3) was followed in preference to 
Joliffe’s case (1). But the facts in In re Tur- 


(1) (1£83) 11 QBD 255: 52LJ QB 609; 48L T 
966; 32 W R 59; 47 J P 678, 

(2) 29 Ind Cas 394. 

(3) (1880) 73 Ch D130, 
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ner v. Skelton (3). were different and the 
decision in that casedoes not affect that 
in Joliffe’s case (1). In that case although 
the vendors. had ` agreed to sell and the 
purchaser to buy the land described in 
the schedules as containing 6 a. 2.7.10 p. 
or thereabouts for £500, it was provided 
by the conditions of sale that ifany error 
or mis-statement should be found in the 
schedule, it should not annul the sale, 
but compensation should be made in that 
behalf. Relief was afforded to the plaintiffs 
on the strength of this agreement between 
the parties. 

A preliminary contract for purchase of 
land in which thereis no provision for 
compensation being made byone party to 
the other in the event of there being defi- 
ciency inthe areaof land agreed to be 
sold stands ona different footing than 
that which contains sucha provision. 
With regard tothe effectof sucha pro- 
vision it issaid in Dart on “Vendors 
and Purchasers” page 683, Edition 8 as fol- 
ows: à 

“In general where parties enter into a preliminary 
coatract which is afterwards to be carried out by 
a deed „the contrast becomes extinguished in the 
deed when it is executed and can no longer be 
losked at for any purpose, But the ordinary pro- 
vision for compensation is construed not as one 
which is intended to be carried out by the deed of 
conveyance, but as continuing to exist outside it, 
aod may therefore be enforced after conveyance. 
The ‘Condition is not 
to the case of a defect of title, but only to an error 
or mis-statement in the description of the subject- 


matter of the sale such as anerorr in the 
quantify, nature, tenure or extent of the vendor's 
interest.” ; 

Inthe present case there is not only 


no allegation that the parties had agreed 
that compensation would be. paid for 
shortage ofarea, but the plaintiff's case 
is that he was to pay for the actual area 
at thé time of the conveyanze. That 
being so, it was for him to have the actual 
area ascertained then, andif he failed 
to do so he can only- succeed if he proves 
that the failure was dueto fraudulent 
conduct onthe part of the defendant. 
Under the circumstances the plaintiff has 
no cause of action in respect of this claim. 
The question of limitation does not therefore 
arise. The result is that both the appeal 
and cross-objections fail and are dismissed 
with no order as to costs. 


N. A. Appeal dismissed, 
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_ ALLAHABAD HIGH COURT, 
Firs; Vivil Appeal No. 1 of 1930. 
April 13, 1933, ; ; 
NUIAMATULLAH AND RACHHPAL SINGH, JJ, - 
Khan Bahadur MUHAMMAD KHALILUR 
RAHMAN KHAN —Darenpant— 
APPELLANT i 
versus 
HON'BLE Nawab Sir MOHAMMAD 
MUZAMMIL ULLAH KHAN 


— PLAINTIRF —RESPONDENT, ) 

Contract Act (1X of 1872), 83.23, 24—Civil Pras 
cedure Code (Act V of 1908', Sch. 111, paras. 7, 11— 
Execution by Collector—Mortgage by judgment-debtor 
without leave of Collector-—Validity —Enforceability 
of personal covenant—Construction of deed--Pérsonal 
liability. 

The defendant borrowed a certain sum of money 
from the plaintiff and executed a mortgage-deed to 
the plaintiff the material portion of which ran as 
follows: “I, therefore, covenant that I shall pay 
on demand the said amount without interest to the 
said Nawab Saheb and for the satis‘action of the 
said creditor I pledge and hypothecate the property 
-specified as below... a.-s.. >.. -IE per chance I fail 
to pty the amount due under the bond orif T make 
excuses in paying the same the creditor aforesaid 
shall have power to realiza his mortgaga money by 
the enforcement of the hypothecation lien ........ 
die aa ” On ths date of the execution of this 
bond, the property mortgaged was under attach- 
ment in execution of a decree against the mortgagor 
which had baen sent to the Collector for execu- 
tion : à 

Held, that the deed contained a personal covenant 
to pay which was quite distinct and separate from 
the other part ofthe agreement under which the 
debtor gives security for the payment of the amount 
due from him. [p, 375, col 1] 

Held, further, that though the mortgage as such 
was void as permission of the Collector had not 
been obtained, the personal covenant to pay was 
severable and valid and could be enforced against 
the mortgagor. [p 376, col. 2 & p. 377, col. 1.] ; 

[Case law referred to . 

Per Niamatullah, J.—The analogy drawn from 
devisions in cases in which oc2upancy holdings had 
been transferred by way of mortgage and claims 
for recovery of the money ddvanced were'made by 
the mortgagses under s. 68 of the Transfer of Prop- 
erty Act or otherwise is misleading. The ratio 
decidendi of those cases stands on a totally different 
footing. [p. 377, col. 1] a 

First Civil Appealfrom a decision of tha 
Subordinate Judge, Aligarh, dated the 21st 
August 1929. 7 

Dr. S. N. Sen, Messrs. A. M. Khwaja and 
R. M. Sen, for the Appellant. 
~ Sir Tej Bahadur Sapru and Mr. M. A. 
Ansari, for the Respondent. x 


Rachhpal Singh, J.—This_ isa defend- 
ant's appeal arising out of a suit brought by 
the plaintiff respondent to recover a sum of 


| ‘Rs. 20,000 which has been decreed by the. 
: trial Court: - 


There is no dispute as ‘regards the facts 


. of the case...On 5th. of December 1922, 
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Muhammed Abdul Jalil Khan, executed a 
mortgage deed in favour of the plaintiff in 
respect of-village Pindaul in consideration 
ofasum of Rs. 20,000, Abdul Jalil Khan 
is dead andthe defendant is his legal 
representative. The- plaintiff admits that 
Abdul Jalil Khan was incompetent to 
mortgage the village at the time of the exe- 
cution of the deed in suit. The plaintiff, 
therefore; sued forasimple money decree. 
On the 3rd of December, 1928, the defendant 
-executed a deed of acknowledgment admit- 
“ting his liability for the payment of the afore- 
‘paid sum. 


The defendant resisted the claim. He 
‘pleaded that the deed set up by the plaintiff 
‘was invalid in toto and no simple money 
‘decree could be passed in favour of the 
plaintiff, It was also urged that the suit 
was not within limitation. Some other pleas 
“were alsotaken but it is not necessary to 


` `Tefer to them as they weregiven up. Thé 


_learned Subordinate Judge decreed the suit 


“holding that the plaintiff was entitled to a - 


, money ' decree that the claim was within 
‘limitation. The defendant has come up in 
‘appeal to this court. The pleaof limitation 

-was abandoned here and the only question 
“which has been aruged on’ behalf of the 
‘appellant is that the plaintif was not entitled 
to a money-decree on the basis of the deed in 
- suit. 

, The deed on foot of which the: plaintiff. in- 
stituted. the suit giving rise to this appeal 
. is printed at pages 13 and 14of the paper 
book. The material portion, of the deed runs 
asfollows:— 


“I therefore’ covenant ‘that I shall “pay on 
* demand, the said amount without interest to the said 


Nawab Saheb and for the satisfaction of thesaid cre- ` 


. ditor I‘pledge and hypothecate the property specified 
as below .........If per chance l fail to pay the amount 
“due under: the bond or if I make excuses in paying 
“the samé the creditor aforesaid shall have power to 
' realise: his mortgage money by the-enforcement ot the 
hypothecation lien.,.,..... 


“It is common ground betwee. the parties 
that onthe date of the execution of this 
bond, the property mortgaged was under 
attachment i in execution of a decree against 


Abdul Jalil Khan and the decree had been — 


Sent to the Collector for execution. The 


` Collector had leased the property to a lessee _ 
“under r.7,- Sch. 1D of the Civil Procedure 


‘Code. - Having regard to the provisions of 


5 r. 11, Sch. II, Civil Procedure Code, Abdul 


_ Jalil was incompetent. to create a mortgaize 


without the permission of the Collector in - 


; respect of the property which could be dealt 


. with by. the Collector under. that schedule, 
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Ib is admitted that no such permission had ` 


.been obtained. . 


The plaintiff's ease is that in the deed 
there is a personal covenant to pay, that it: 
is distinct and severable from the void } art 


of the agreement and that, therefore, he is- 


entitled to a simple money-decree i in enforce- 
ment of the personal covenant. The de- 
fendant asserts in the first instance that 
there is-no personal covenant in the deed 
and in the alternative, it cannot be enforced 
as the bond asa whole including the personal 
covenant is void.. 

I find that in Anson’s Law of Contract, 
page 255, 15th edilion, the rule of law on 
the point is stated to be as follows :— 

“A contract may consist of several parts; it may 
be divisible into seyeral promises based on several . 
considerations, and tien the illegality of one or more 
of these considerations will not avoid all the promises 
if those which were made upon legal considerations 


_are severable from others” 


In Pigot’s case (1), it was held: 

“that if some of the covenants of an Indenture or 
of the conditions endorsed upon a bond are against 
law, and some good and lawful; that in this case 
the covenants or conditions which are ‘against law 
are void ‘ab initio and- the others stand good: 

Similarly, Gaskell v. King (2) and Shackell 
v. Rosier (3) are authorities for holding that 
if a contract contains ` distinct. covenants 


. some of which are legal and others illegal, 


the court can enforce the legal ones; but 


_ if the’ covenants are not severable the whole 


contract is void for illegality; as a'so if 
there is one promise made upon several con- 
siderations some of which are legal and 
others illegal. In Pickerring v. Ilif7a- 
combe Ry. (4), thé law on the subject wis 


. thus stated— 


“Where you eannot sever the illegal part of a 
covenant the contract is altogether void, but where 
you sever them, whether the illegality be created by 


< Statute or commow lay, you may reject the bad-part 
_ and retain the 


Section 24 ‘of ‘the Indian Contract Act- 
enacts a similar rule. Jt lays down that 
if any part of a single consideration for one 


` or more objects, or any one or any part of 


any one of the several considerations for a 


“single object is unlawful, the agreement is 


void. In Mulla and Pollock's commentary 
on the Indian Contract it is said thal it is 
well settled that if several distinct promises 
are made for one and the same lawful con- 
sideration, and ona or more of them be 
such as the law will not enforce,. that will 
not of itself prevent the rest from being 
enforced. The test will be whether a dis- 
(1) (1614) 11 Cooke Rep 270, . 
(2) (1809) 11 East 165: 10 R R 462. 
ae 1836) 2 Beng, N Q 634: 3 Soati 
J(Ns8)O P 193;42 R R 66 


fe 3 Hodges 
iy) (1868) 3 O P 250, E 
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tinct consideration which is wholly lawful 
can be found for the promise’ called in 
question: Pollock and Mulla’s Contract Act, 
6th edition, page 187. 

Now, the first question which arises for 
consideration in this case is as to whether 
‘or not there is a personal covenant to pay 
in the deed set up by the plaintiff. The 
learned Counsel for the appellant has con- 
tended that in the deed there is no such 
covenant. After a perusal of the deed in 
question, Iam clearly of opinion that there 
‘is a distinct personal covenant to pay. 
The executant admits in the deed that a 
sum of Rs. 20,000 has been advanced to 
- him and he undertakes to re-pay it on 
demand. This covenant is quite distinct 
and separate from the other part of the 
agreement under which the debtor gives 
security for the payment of the amount due 
from him. 

_ The next question to be determined is 
‘whether the argument that the entire agree- 
‘ment including the personal covenant is 
void is well founded. The contention of the 
-defendant is that according to the provisions 
of s. 23 of the Indian Contract Act the 
entire agreement is void and no part of it 


can be enforced. According to the defend- - 


-ant, the deed evidences an agreement which 
is forbidden by law. Now, so far as the 
mortgage created by the debtor is concern- 
ed, there can be no doubt that it was an 
agreement forbidden by law and, therefore, 
it is void. Rule 3, Sch. ILI, Civil Proce- 
dure Code made the debtor incompetent to 
create a mortgage. But I cannot under- 
stand how it can be said that.the debtor at 
the time of the execution of the deed was 
not competent to take a loan on bis personal 
security. The effect of r. 11, Sch. III, Civil 
Procedure Code, is to restrict the powers of 
a judgment-debtor to make.a mortgage. 

‘But he is fully competent to take loans, 
Now, we find that under the deed in suit, 

“the debtor entered into two, agreements. 
He took a loan and undertogk to pay the 
same on demand. Then, he entered into a 
second agreement under which he mort- 

` gaged his property. He was not competent 
to create this mortgage. I fail to see why 
the creditor should ‘not be entitled to enforce 
his rémédy under the first part, of the agree- 
ment when that pari is distinct and separate 
from the second part which is not legal. 

In Ram Narayan Singh v. Adhindra 


Nath Mukerji (5), their Lordships of the 
(5) 38 Ind. Gas. 932; A IR 1916 P 0119; 441 A 


£7; 44 O 388:21 M L T 18: 15 A L J 82; (1917) M, 


W NGT; 32ML J 6; 250L J 108; 19 Bom. LR 


179; 21 O W N 500; 5 LW 532; 10 Bur, LT 69/P Q), 
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„of the 


BP 
Privy Council made the following observa- 
tions :-~ ; é i. 

“In considering this question it, must be borne iq 
mind (4) that a loan prima facie involves such a 
personal liability; (ii) that such a ‘liability is not 
displaced by the mere fact that security is given far 


e-payment with interest; (iii) but that the nature 


and terms of such security may negative any per- 
sonal liability on the part of the borrower (sea 
page 400 *)* , À ` 
In the case before us we find that there 
is an agreement to pay under which the 
debtor makes himself personally’ liable. 
That liability is not displaced because 
under the second part of the agreement the 
debtor gives security for re-payment of the 
loan. There is nothing inthe deed which 
would negative the personal responsibility 
borrower. Here, we have a 
contract . contained in the samedeed 
which may clearly be divided into two 
parts. Onepart of it is quite good and 
valid. The other part was beyond the com- 
petence of the borrower. There is nothing 
in the term of ss. 23 and 24 of the Indian 
Contract Act to prohibit the creditor from 
enforcing that part of the agreement which 
the borrower was competent to make. The 
learned Counsel for the appellant has relied 
on the following rulings in support of his 
argument that s. 24 of the Indian Contract 
Act is applicable to the case beforeus and 


` therefore the whole of the deed including 


the personal covenant is void. . 

Har Prasad Tiwari v. Sheogobind Tewari 
(6):. This was.a. suit under s.68 of the 
Transfer of Property Act, by a usufructuary 
mortgagee of an occupancy holding to recover 
the mortgage-money on the basis of a per- 
sonal covenant topay. The court held that 
the entire contract of mortgage was void 
under s. 24 of the Indian Contract Act and 


‘go the personal covenant also fell along with 


the contract of mortgage. This ruling is 


not applicable to the case before us as there 


the plaintiff's right to recover money was 
dependent on ‘the failure of the mortgagor 
to handover possession of his land which 
he was not competent to mortgage.. His 


‘right to recover money was not’ based’ on 


independent and separate contract. . 
Kanhai Lal v. Tilak Ram, 16 Ind. 
Cas. 52 (7); That was a. case in 
which a mortgagee of occupancy ‘holding 
sued for possession of ‘the. miorlgaged 


3) 


“property andin the alternative for a decree 


formoney. Chamier, J., held ‘that a- us-. 
ufructuary, mortgage of ‘an o¢cupancy 
(6) 67 Ind Cas, 793; AI R 1922 All, 131; 41 A 
486:20A 19818. 0O, ya 
. (7) 16 Ind. Cas. 42. ` 


Tapageot 44 0.—[Ed.] © i 
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holding being illegal under ss. 23 and 24 
of the Indian Contract Act, the mortgagee 
could not even’ recover the money paid to 
the mortgagor. In this case also the right 
of the plaintiff to recover money was de- 
pendent on the failure of mortgagor to per- 
from an unlawful agreement: Daya Ram v. 
-Thakor Lal (8), was aiso a case in 
which a -usufructuary mortgagee of an 
occupancy holding, after his dispossession, 
sued for the money relying on a personal 
covenant. The court held that he could 
-notdoso. In this case too, the right to 
recover money was dependent on thé. failure 
of the mortgagor to perform an illegal 
contract. 

Sital Rai v. Ram Khilawan (9) was also 
a casein which anoccupancy holding along 
with some fixed rates tenancy had been 
mortgaged. The mortgagee who was in 
possession of the occupancy land but had 
been dispossessed of the fixed rate tenancy 
sued for possession of the same. The court 
held that he could not succeed as it was 
found impossible to. ascertain how much of 
the entire consideration, was intended to be 
for the occupancy land and how much for 
the fixed rate tenancy. 

In Sheo Narain Dube v. Raj Kumar Ray 
(10) the court clearly held that ifthere had 
been a personal covenant in the first in- 
stance, then, the failure cf the mortgage 
would not Have led to the failure of the 
personal covenant. f 

In Dasrath v. Sandala (11), it was held that 
where the payment of a sum of money does 
not constitute an independént transaction 
of the loan between the, parties to a mort- 
gage, but is the essence of consideration 
for the transaction of the mortgage which 
is unlawful, the consideration also must be 
held to be unlawful and therefore not 
recoverable. But it was also held that 
s. 34 of the Indian Contract Act would not 
apply .where there was an independent 
contract to pay the money.’ 

It will be seen that all these cases re- 
lated to the mortgages of occupancy hold- 
ings except the last Oudh case which 
related to tenancy holding... 

The question as regards the applicability 
_of s. 24o0f the Indian Contract Act to cases 
jn which part of the contract was valid and 

art invalid came up for consideration in 


(8) 83 Ind. Cas. 21; 46 A 622; A IR 1924 All. 668; 
22A L J506; L R5 4170 Rev. , 
(9) £8 Ind. Cas, 431; A I R 1925 All, 
760; 23 A LJ 521; L R6 A 183 Rev, 
(10) 116 Ind Cas 17; (1929) A L J 479. 
(11°93 Ind. Cas.310; AIR 1926 Oudh 270;3 0 
WAN 217; L R7A(0)81; 10L J49, . i 
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a Full Bench ruling of this court -reported 
as Dip Narain Singh v. Nageshar Prasad 
the judgment 
drew a clear distinction between cases in 
which the whole contract was void and those 
in which a part was-void and a part good. 
He made the following observation in his 
judgment :—. : . 

“If the effect. of enforcing the contract would neces- 
sarily be to defeat the provisions of any law the con- 
tract would undoubtedly be void, but if it consists 
of several distinct partsavhich can be separated, the 
whole transaction would not be bad unless the po-, 
visions of s.2t of the Contract Act are applicable 
to ib ........ If we take the cases of a contract only 
partly beyond the competence of the promisor, there 
is no good ground why the promisee who has paid 
good consideration should not be allowed to cnforce 
that part of the promise which the }romisor was cem- 
petent to make,” (page 3484), 


Dealing with the question of the mortgagee’s, 
right to recover the money in cases of. this 
kind, the learned Chief Justice observed: 
“It seems to me that if the mortgagee’s right to 
recover money, is, under the terms ofthe document, 
dependent only onthe failure of the mortgagor to 
hand over possession of ‘his occupancy lands which 
are non-transferable, ihe right cannot be enforced 
because the law cannot recognize that there bag 
been any breach Aman cannot be deemed to have 
broken a contract which is void in law ...1f the 
mortgaged property consists wholly of tenancies 
waleh are not transferable in law, the transfer as 
such is absolutely void and there is no mortgage 
transaction governed by Transfer of Property Act, 
The transaction is merely one ofa contract between 
the parties evidenced by a registered dccument, 
which would be governed exclusively by the pro- 
visionsof the Contract Act and s 24 of that Act may 
apply, unlessthe security offered can be separaied 


from the personal covenant." (Page 345*). 


In the case before us, the terms of the 
deed show that there were two separate 
contracts. In the first part there is an 
agreement in which the debtor admits that 
asum of Rs, 20,000- is due by him and he 
undertakes to pay the same on demand. 
The debtor was quite competent to enter into 
this contract. Inthe second part the debtor 
mortgages certain property by way of securi- 
ty. This part of the agreement was invalid. 
The two parts can be separated. This be- 
ing the case, the plaintiff is entitled to 
maintain the suit on the basis of the per- 
sonal covenant to pay in the first part of the 
deed The debtor agreed to pay the money 
on demand. This part of ‘the agreement 
was perfectly void. “The right of the plaint- 
iff to recover the amount due wes not 
dependent on the failure of the debtor to per- 

(12) 192 Ind Cas 872; 52A 338; A I R1930 All. 


1: (1970) A L J 45; Ind. Rul. (1930), All, 328; 14- R 
D 46,(F B). 


-. *Pages of 52 All, [Ed] 0 TTo 
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form the contract of mortgage. Sos. 24 of 
the Indian Contract Act, does not apply. I, 
therefore, hold that the suit of the plaintiff 
was rightly decreed by the court below. 

The appeal is, therefore, dismissed with 
costs of the respondents. 

Niamatullah, J. -I agree with the con- 
clusions arrived at by my learned brother 
and with the reason on which it proceeds. 
I would, however, adda few observations of 
my own. 

It seems to me that the analogy drawn 
from decisions of this court in cases in which 
occupancy holdings had been transferred 
by way of mortgage and claims for recovery 
of the money advanced were made by the 
mortgagees under s. 68 of the Transfer of 
Property Act, or otherwise is misleading. 
The ratio decidendi of those cases stands on 
a totally different footing from that appli- 
cable to a case like the one before us. In 
those cases the mortgagors were under no 
personal disability in mo:tgagine their 
occupancy holdings. There is no law which 
declares that occupancy tenants are not 
competent as regards their contractual abi- 
lity to deal with the occupancy holdings. 
But the law has declared that the occupan- 
cy holdings are not transferable In other 


words, though the occupancy tenants are, 
under no personal disability but transfers - 


by them of their occupancy holdings are 
forbidden by law. 

Section 23 of the Indian Contract Act, 
declares, inter alia, that an agreement of 
which the consideration or object is for- 
bidden by law is void. The reason why a 
mortgage by an occupancy tenant of his 
holding is void ab initio is not that he 
labours under a personal disability, but 
because his act is forbidden by law, name- 
ly, the Agra Tenancy Act, which provides in 
express terms that 
“the interest of an exproprietary tenant, an occupan- 
cy tenant ora non-Occurancy tenant...... is not trans- 
ferable in execution of a decree of a civil or revenue 
court, or otherwise than by a voluntary transfer 
between persons in favour of whom as co-sharers in 
the tenancy such right originally arose or who have 
become by succession co-sharers therein.” $ 

The consideration applicable to a trans- 
fer by a judgment-debtor of his immovable 
property in respect of which the Collector 
can exercise any of the powers or duties 
conferred or imposed on him by paras. 1 to 
10 of Sch. III of the Civil Procedure Code, 
is different. Paragraph 11 of the same 
Schedule declares that the judgment-debtor 
“shall be incompetent, to mortgage, charge, lease or 
alienate such property or part, except with the writ- 
ten permission of the Collector.” 


`- It is perfectly clear that para, 11, referred 
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to above, does not forbid, in terms or other- 
wise, the transfer of the property in respzet 
of which the Collector’ can exercise or 
perform any of the powers or duties con- 
ferred upon him in the’ earlier paragraph 
of Sch. ILM. Indeed, such property can be 
the subject of transfer with the permission 
of the Collector. All it ‘does is to imipose a 
partial -disability on the judgment-debtor 
in the matter of transfer during the time 
the Collector can exercise his ‘powers and 
duties respectively conferred and imposed 
by paras. l to 10 of the Third Schedule ofthe 
Civil Procedure Code. Any transfer made 
by the judgment-debtor in contravention of 
para. 11 is no transferin law. It is void, 
not because the law forbids it, but because 
the transferor had no power to make it. Tt 
is of no higher efficacy than a transfer 
made by a minor or a person of unsound 
mind. A court would regard such transfer 
as no transfer, as if it was never made. 

Where the law has imposed a personal 
disability of an absolute character, as in 
the case of a minor or a person of unsound 
mind, every contract made by him is void. 
Where the disability is partial, asin the 
case of a judgment-debtor to whom Sch. IIT 
of the Civil Procedure Code applies, his 
contractual competency is taken away only 
so far as the Jaw deprives him of it. It 
follows that, if a judgment-debtor alienates 
without the permission of the Collector, his 
immovable property in respect of which 
the latter can exercise or perform the powers 
and duties conferred and imposed on him 
by paras 1 to 10 of the Third Schedule of 
the Civil Procedure Code, such transfer 
will be no transfer in law; but any agree- 
ment to pay money recoverable from his 
person and other property, movable or im- 
movable, is unaffected by the partial dis- 
ability imposed by para. 11. Such agree- 
ment is enforceable in law and is as valid 
as any other contract. 

The argument of the learned Counsel for 
appellant, so far as it is based on tbe cases 
referred to by him and fully discussed by 
my learned brother, proceeds on the 
that. the transfer by a 
judgment-cebtor who has been declared 
to be incompetent to make it . by 
para. 11, Sch. III, Civil Procedure Code. is 
one forbidden by law. I. have given my 
reasons for not accepting that process of 
reasoning. Assuming that it is forbidden 
by law or opposed to public policy, Iam 
in entire agreement with my-learned*bro- 
ther in holding that the personal covenant 
contained in the mortgage deed is ‘unaffect- 
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Act. The last paragraph of the former, 
which. declares that every agreement of 
which the object or consideration is unlawful 
is void may have, in thatview, an applica- 
tion to the agreement creating a charge on 
such immovable property as is referred to 
in para. 11, Sch. III, Civil Procedure Code 


but can have no reference tothe personal | 


undertaking to pay ths money borrowed 
thereunder, with the result that the agree- 
ment creating the mortgage is void, but 
the undertaking to pay is enforceable. 
Nor is there anything in s. 24 which ‘can be 


called in aid by the appellant in support -` 


of his contention. 
that i 

“if any part of a single consideration for one or 
more. objects, or any one or any part of several con- 
siderations for.a single object is unlawful, the 
agreement is void.” 

The consideration proceeding from the res- 
pondent, the creditor, was a sum of 
Rs. 20,000, no part of which can be considered 
to be unlawftl for one or the other of the 
reasons mentioned in's. 23, It follows thats. 24 
cannot apply. It should be noted that that 
section: cdoes-not provide that, if there 1s a 
single consideration for two agreements, 
the object of one of which is unlawful, and 
such agreement is therefore void, the other 
agreement is also void. According to the 
appéllant where there is one consideration 
for two agreements, the object of one of 
which is unlawful, the other agreement is 
also void As already pointed out, there is 
nothing in s. 24 which can warrant such a 
proposition. 

For the reasons given by my learned 
brother and emphasised by me above, I 
agree in dismissing the appeal with costs. 

A. , Appeal dismissed. 


That section provides 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1623 of 1931. 
: March 16, 1933. 
Tex CHAND AND COLDSTREAM, JJ. 
QASAM ALI - Devenpant— 
: APPELLANT 
f .  VETSUS 
KALYAN DAS—PLAINTIFF AND ANOTHER 
—DEFENDANTS—RESPONDENTS. - 
Limitation Act (IX of 1908), Sch. I, Art 1l— 
Execution—Objection by transferee allowed on the 
ground that there’ was no attachment—Suit by credi- 
tor ¢o declare transfer fraudulent— Limitation. 

The provisions of Art. 11 ofthe Limitation Act 
do net apply unless there has beenan attachment 
in the manner prescribed by the Code of Civil Pro- 
cedure, even if an order for gltachment has been 


QASIM ALT V, KALYAN DAS, 
ed by ss, 25; and. 24 of the Indian Contract ; 


, have it declared that the transfer 
„objector was fraudulent: 


14410 


made, and the claim orobjection proceeded upon the 
belief thatthere bad been au actual attachment 
Where anobjection by the son of the judgment- 
debtor was allowed on the ground that there was 
no attachment and the decree-holder filed asuit to 
in favour of the 


Held, the suit was governed by Art, 120 and not by 
Art, 11. Muthiah Chetty v. Palaniappa Chetty (1), 
followed. 4 h 


Second Civil Appeal from a decree of the 
District Judge, Attock at Campbellpur, 
dated the 16th July, 1931, affirming that 
of the Senior Subordinate Judge at Camp- 


_bellpuy, dated the 23rd December, 1930. 


Diwan Mehr Chand, for the Appellant. 
Mr. Shamair Chand, for the Respond- 
ents. iS 

Tek Chand, J.—This appeal arises out of 
a suit instituted by the plaintiff-respondent 
for a declaration that the gift of property 
in dispute, by defendant No. 1 Ladika 
alias Jafar Ali in favour of his minor son 


Qasam Ali, defendant No. 2, made by means 


of a registered deed dated the 20th March, 
1925, had been effected with a view to 
defeat and delay the creditors of defendant 
No. 1 and was null and void and ineffectual 
against them. The suit was decreed by the 
Subordinate Judge and on appeal the 
learned District Judge has confirmed the 
decree, ` AN 

“ Qasam Ali, defendant No. 2, has prefer- 
red a second appeal in this court and the 
only question argued on his behalf is that the 
suit was barred by time. The relevant facts 
are that the plaintiff Kalian Das obtained a 
decree against Ladika, defendant No. 1° 
for Rs. 7,419-11-0 on the basis of a. mort- 
gage. The decree provided that if the 
decretal amount could not be realised in 
full from the mortgaged property, the 
decree-holder shall be entitled to recover 
the balance from the other property of 
defendant No. 1. A sum of Rs. 3,684 only 
was realised by the sale of the mortgaged 
property and proceedings were started to 
have the other property of the judgment- 
debtor sold. On the 25th April, 1928“ the 
éxecuting Court ordered attachment of the 
property in suit and a warrant was issued. 
It appears, however, that the attachment 
was not effected in the manner prescribed 
by law, and on the 11th October, 1928, the 
executing Court held that no attachment 
had in fact taken place and ordered that 
the property be released. In the-meantime, 
Qasam Ali the minor son of the judgment- 
debtor Ladika, had filed an objection urging 
that the property, for the -attachment -of 
which orders had been passed, did not - 
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belong to the judgment-debtor but had 
been transferred by him tothe objector by 
means of the deed of gift executed and 
registered on the 20th March, 1925. The 
executing Court passed an order formally 
accepting the objection on the two-fold 
ground that there had been no proper attach- 
ment and that the objector had become the 
owner under the gift-deed aforesaid. 

It is contended on behalf of the appel- 
lant that the present suit, which was brought 
on the 6th January, 1930, was barred by 
time under Art. 11 of the Indian Limita- 
tion Act as it had heen instituted more than 
< one year from the date on which his objec- 

tion was allowed by the executing Court. 
In my opinion this contention is without 
force and has been rightly rejected by the 
courts below. In the first place, the suit 
does not purport to be, nor is it in fact, one 
, under O. XXI, r. 63 of the Code of Civil 
Procedure and, therefore, the provisions of 
Art. 11 do not apply. Secondly, the execut- 
ing Court had held that no valid attachment 
of “the property in dispute had been effected 
in accordance with law, and had ordered 
its release. For this reason also the case is 
not governed by Art. 11. Tt has been ruled 
by their Lordships of the Privy Council 
that the provisions of that article do not 
-apply unless there has been an attachment 
-in the manner prescribed by the Code of 
Civil Procedure, even if an order for 
attachment has been made, and the claim 
- or objection proceeded upon the belief that 
. there: had been an actual attachment: 
Muthiah Chetty v. Palaniappa Chetty (1). 
_ The suit is one for declaration by u 
- creditor to have it declared that the transfer 
by defendant No.1 in favour of defendant 
No 2 was fictitious and was effected to de- 
- fraud and delay the general body of the 
- creditors of the so- called donor and is 
governed by Art. 120, under which itis well 
within time. 

The learned Counsel for the appellant 
did not challenge before us the finding of 
the courts below on the merits. I hold, 
therefore, that the plaintiff's suit has been 
rightly: decreed and that this appeal is 
without force ‘and must be dismissed with 
_ costs. 
eoldetream, _J.—TI agree. 


‘Appeal dismissed. 
(0 109 Ind. Cas 626: 51 M 349; A LR 1928 PO 
139; 28 A LJ 616; 320 W N 821; 48°C LJ 11; 28 
L Wo; 5 0 WAN 579; 55 ML J 122; - 30 Bom. L R 
1353 (PO), 
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“gay, theschedule of fees for suits and 
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Civil Revision reaper No. 455 of 1981. 
December 21, 1931. 
| GRILLE, A. J. C. : 
Musammat JAINABAI — 
APPLICANT 
PETSUS 
RAMCHANDRA N ON-APPLICANT. 

Pleader's fec—Hxecution proceedings—Original 
Pleader re engaged by assignee decree holder— 
Pleader's fee for execution—Legal Practitioners’ Fees 
Rules CU Pò, rr. 6,8. 

A casein which a decree has been assigned and 
the Pleader who had been engaged in the suit 
itself is re-engaged by the assignee in execution 
proceedings, falls within r 6 of the Rules laid down 
in respect offees of Legal Practitioners unders,. 27 
of the Legal Practitioners Act, 1879, which appear in 
Civil Circular No. Il-4 of the Civil Circulars of the 
Judicial Commissioner of Central Provincesand no 
fresh Pleader’s fee can be allowed in execution in 
such a case. a 

Application for revision of an, order ofthe 
Sub-Judge, First Class, Burhanpur, dated 
the 3rd August, 1931, arising out of the 
execution proceedings in ©. 8. No, 13 of 
1928, dated the 7th October, 1928. 

Mr. Fida Hussain, for the Applicant. 

Mr. S. B. Gokhale, for the Non-epplicant. 

Judgment—This is an application in 
revision against the decision of the Subor- 
dinate J udge, First Class, Burhanpui, in exe- 
cution proceedings disallowing Pleader’s fees 


-tothe decree-holder. ` 


The decree-holder in the case was an 
assignee ofthe original decree-holder and 
the Pleaders who appeared for him were 
Pleaders who had appeared in the original 
case, although he himself necessarily had to 
re-engage them i in execution proceedings. 
The learned ‘Subordinate Judge has held 
that an assignee is in no better’ position 
than the original decree-holder and has 
declined to allow Pleader’s fees following 
r.6 of the Rules laid down in respect 
of fees of Legal Practitioners under s. 27 of 
the Legal Practitioners’ Act, 1879, which ap- 
pear in Circular No. II-4 of the Civil Circu- 
lars of the Judicial Commissioner. In the ap- 
plication for’revision it is contended that, as 
the Pleaders were newly engaged by the 
decree-holder, in accordance with r. 8 
ofthe aforesaid rules their fees should 
have been allowed as costs in the proceed- 


ings. These rules in question run as fl- 
lows:— 
Rule8: “The fees laid down inr. 1 (that is to 


appeals) 
include the fee for conducting proceedings in execu- 
tion of a - decree when the practitioner is engaged 
in the original suit.” 

Rule 8: ‘In miscellaneous proceedings, and in pro- 


' ceedings for execution ofa decree in which 4 new 
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Pleader i is engaged, the fee shall ba one- Seah of the 
- amount payable according to the scale of r. 1, sub- 
ject to the minimum of Rs. 5.” 


It is clear that no provision has been 

made for a case in which a decree is as- 
signed and where Pleaders who have been 

engaged i in the suit itself are re-engaged by 
he assignee in the execution proceedings; 
tndinthe absence of such a provision it 
amst be held that the matter falls in the 
category of r.6 from which it has not been 
exempted by anyother rule. It is not pos- 
sible to interpret the words in r. 8 “in 
which anew Pleader is enga aged” as “in 
which a Pleader is engaged anew” since 
the words “in which anew Pleader is en- 
gaged" definitely exclude the appearance 
of a Pleader who was engaged in theorigin- 
al proceedings irrespective of whether the 
decree-holder in the execution proceedings 
is the personin whose favour the decree 
was passed. THe rules are based on the 
presumption that when a Pleader is engag- 
edi in asuit or in an appeal the fees allowed 
in r.1 ofthe rules are a fair remunera- 
tion for the conduct of the case including 
the execution proceedings, and musi, there- 
fore, pre-suppcs3, whether such is the prac- 
tice between Pleaders and their clients or 
no, that onthe assignation of the decree 
the service of the Pleader continue free of 
cost. 

The result is that the application for re- 
vision must fail and itis dismissed with 
costs accordingly. Pleader’s fee Rs. 15. 

N.-A. Application dismissed. 





ALLAHABAD HIGH COURT. 

Criminal Revision Application No, 802 

of 1932. 5 
February 18, 1933. 
"| Bum, d. 
CHUNI LAL—APPLICANT 
versus 
EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898', sa 190 
(bi, 529 fe, — Prosecuting Inspector applying that 
prosecution witneds should be put on trial—Whether 
report within the meaning of s 190 (b,—Magistrate 
erroneously but in good faith taking cognizance of 
case not empowered totake cognizance— Proceedings, 
if vitiated—Launching of prosecution against wit- 

ness in another case on his own evidence—Practice 
condemned. 

Where after a Magistrate had committed certain 
persons accusrd of theft to the Court of Session, 
another person was examined asa prosecution wit- 
ness and the Prosecuting - Inspector presented 2 
petition “before tlye. Magistrate praying “that that 
witness also should, be put on trial under 4. 437, 
Penal Code; 


2 


CHUNI LAL v. “EMPEROR, 
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Held, that the application by the Proszcuting 
Tnspactor was a report in writing made by a Police 
O.ficer within the meaning of 5.120 (b), Criminal 
Procedure Code. ` 

Under s. 529 (e), Criminal Prosadure Code, if a 
Magistrate not empowered by law to take pene 
anca of an offence under s. 190, subs. 1, cl (as, 
el. (b, erroneously and in good faith does take Sak 
eognizan3e, his proceedings shall not be set aside 
marely on the ground of his not being 80 empower- 
e 

Where a person has been released by the Police 
under s 169, Criminal Procedure Code, and examin- 
el a3 a prosecution witness, it is unfair to launch 
a prosecution against him cn the basis of the state-. 
ments made by himas a witness implicating him- 
self and such a practice should be discouraged. 
Hearse Mian v. Emperor (1), referred to. 


Criminal Revision Application from an 
order of the Additional Sessions Judge, Etah, 
dated the 26th October, 1932. 

Messrs. Vishwa Mitra, Hari Pal and J. K. 
Srivastava, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Order.—The facts of this case are that on 
the night between 13thand 14th July, 1932, 
a theft was committed at the house of the 
Prosecuting Inspector at Etah. In the course 
of investigation the Police recovered a large 
portion of ‘the stolen property from the house 
of several Ahariyas. Afler completing the 
investigation 13 persons were challaned 
and placed on the triai before Ch, 
Raghuraj Singh. He .committed them to 
the Court of Session. One Chunni Lal was 
subsequently examined as a prosecution 
witness and his statement was also sent to 
the Court of Session as a supplementary 
statement. After Chunni Lal had been 
examined as a prcesecution witness Mr. K.N. 
Bhargava, the Prosecuting Inspector (it may 


-be mentioned that this is nos the Prosecuting 


Inspector at whose house the theft took 
place) presented a petition before Ch. 

Raghuraj Singh that after going through the 
entire record “it was obvious that Chunni 
Lal had either committed theft along with 
other accused or retained the goods knowing 
them to be stolen and the guilty knowledge 
of Chunni Lal was apparent. He therefore 
prayed that Chunni Lal be put on trial 
under s. 457 as the stolen property was 
recovered from his possession within 24 
hours of the occurrence. Chunni Lal himself 
was not challaned by the Police when the 
case against the others was going on, and 
this application was made only after the 
case against the others -had been sent .to the 
Court of Session. The Magistrate upon this 
application of the Prosecuting Inspector took 
cognizance of the case under s, 457, Penal 
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Code, and directed Chunni Lal to be taken 
into custody unless a bail of ‘Rs. 1,000: “was 
furnished, 

Chunni Lal went in revision to the learned 
Sessions Judge -before whom it was urged 
that the report. of Mr. Bhargava, the Prosecu- 
ting Inspector was .not a ‘report within the 
meaning of cl. (b) s. 199, Criminal Procedure 
Code. Another objection was taken ‘that 
Ch. Raghuraj Singh is only .a Treasury 
Officer and although he may have had 
jurisdiction to try the case which he had com- 


mitted tothe Court of Session by reason of. 
the fact thatthe District Magistrate has the. 


power tolransfer any case even to a Treasmy 
Officer but Ch. Raghuraj Singh had no 
jurisdiction to take cognizance under s. 190, 
Criminal Procedure Code, inasmuch as he 
is neither a Presidency Magistratenor a 
District Magistrate nor a Sub-Divisional 
Magistrate nor any otherMagistrate specially 
em powered in this behalf. The objection 
was repelled by the learned Sessions Judge 
on the ground that under the orders of 
the District Magistrate tbe case had 
been transferred to the court of another 
Magistrate and so noprejudice seems to 
have been done to the accused. 

In revision before me these two points 
along with another have been reiterated. I 
am of the opinion that the application by Mr. 
Bhargava, the Prosecuting Inspector, of 12th 
September,1932,is a report in writing made 
by a Police Officer and no criticism can be 
reasonably levelled on that score. As to the 
second point that the Treasury Officer had 
no jurisdiction to take cognizance of the 
case against the applicant, my attention 
has been drawn by the learned Assistant 
Government Advocate to s. 529 cl. (e), Oxi- 
minal Procedure Code, which lays down 
that if a Magistrate not empowered by law 
totake cognizance of an offence under s. 
199 sub-s. 1 cl. (a) or cl. (b), erroneously 
and in good faith does take such cognizance, 
his proceedings shall not beset aside merely 
on the ground of his not being so empowered. 
This is a complete answer tothe applicant's 
objection and like the learned Judge I am 


of theopinion that no prejudice has been - 


done to the accused inasmuch as Ch. 
Raghuraj Singh is not in charge of the 


case now but the case has been 
transferred to another Magistrate. The 
third objection however has a great ` 


deal of force. While the case against 
the Ahariyas was proceeding. Chunni Lal 
probably avoided to give evidence. Upon 
the materials in the possession of the Police 
they were ofthe opinion that no case had 
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been made out against Chunni Lal and they 
therefore did not challan him. .I have a 
shrewd suspicion that when. that case was 
over it was represerited to Chunni Lal who 
was afraid to give evidence that he should 
entertain no fear and should come forward 
and give evidence in the case on behalf 
of the prosecution. He agreed and gave 
evidence which as I find from the 
Judgment of the Sessions Judge in the 
case against the Ahariyas, was utilised 
by the prosecution and believed by the 
Judge. I cannot therefore escape the 
conviction that possibly a trap was laid 
for Chunni Lal into which he fell and 
I cannot countenance such a proce- 
dure. i 

Inthe case of Easatulla Mian v Emperor 
(1), it was held by the Calcutta High Court 
that to order a fresh inquiry against a 
discharged co-accused after examining and 
cross-examining him as a prosecution 
witness and thus gathering from his. own 
mouth the evidence against him is contrary 
to the traditions of justice in Criminal 
Courts. The facts of that case are some- 
what distinguishable from the facts of the 
present case; for whereas in the Calcutta 
case the accused against whom action was 
taken by means ofa further inquiry was 
discharged by the court itself, in the present 
case no discharge was effected by the 
court but the Police had taken action 
against Chunni Lal under s, 169, Criminal 
Procedure Code, The unfairness, if itcan 
be called unfairness, is. of the Police and 
not of the court as: perhaps in the Caleutta 
case. The principle, however, in both 
seems to be the same and, as I said before, 
this practice, wherein there can be a suspic- 
ion of entrapping an unwary person, should 
be discouraged. The result is that I 
allow this application, set aside the order 
of Ch. Raghuraj Singh, dated 12th 
September, 1932, taking cognizance of a 
case under s. 457, Penal Code, against 


Channi Lal. The bail bond executed by 
him will be cancelled. 
N. A. Application allowed. 


(1)-76 Ind. Cas. 1031; AIR 1925 Cal 104; 25 Gr.» 
LIBIL 
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OUDH CHIEF COURT. . 
Miscellaneous Appeal No. 42 of 1932. 
‘February 6, 1933. 
© Nanavutry, J, 
MAHABIR—APPELLANT 
versus 
RAGHUBA B— RESPONDENT. 
Guardians and Wards Act{VI1I of 1890, s,8— 
Application forappointment- as guardian—Illegtti- 


mate father's rights 
Where a person alieging himself ta be the cousin 
and nearest relation of two minor girls applied to 
‘be appointed as their guardian and another person 
objected to the cousin’s appointment on the ground 
that tue minor girls were his illegitimate children 
by another man’s wife ; 

Heid, that the latterhad no legal andno moral 
right to claim to he the guardian of the minors and 
was in facta stranger tothe minors, and conse- 
quently the cousin should be „appointed guardian, 
Bindo v, Sham Lat (1), distinguished. 

Miscellaneous Appeal againsian order of 
the District Judge, Sitapur, dated the 20th 
August, 1932. 

Mr. K.N. Tandon, for the Appellant. 

Mr. Bhagwati Prasad Srivastava, for the 
Respondent. 

Order.—This is a miscelianeous appeal 
under s. 47 (a), Guardians and Wards Act, 
against an order passed_by the learned 
District Judge cf Sitapur, The facts 
are briefly as follows. One Raghubar had 
applied to be appointed guardian of livo 
girls, Musammat Chotaya aged about 9 and 
Musammoat Ram Kali aged about 7, the 
daughters of one Kunnu Kurmi, deceased 
onthe ground that he was a cousin of the 
minors and their nearest relation. Maha- 
bir objected to the appointment of Raghu- 
þar as the guardian ‘of the minor girls 
and alleged ihat these minors girls were 


they were living with himand were attach- 
ed to him, should be left in his custody 
and he should be appomted their guardian 
by the court. The contention of. Mahabir 
based onnis scandalous allegation did 
not find favour withthe learned District 
Judge, who appointed Raghubar as the 
guardian ofthe minor girle. J have heard 
the learned Counsel for the appellant as 
aswellas tha Jearned Counsel for the 
respondent and have perused the evidence 
on the record. There is no force in this 
appeal. ‘Thelearned Counsel for the ap- 
pellant relied upon a ruling of the Allaha- 
bad High Court reported in Bindu v. Skam 
Lal (1) inwhich it was held that where the 
father had remarried, ib was better that 
his taughter should be allowed to liva 
with her maternal grandmother and ths 
(1) 29A210; a W N 1907, 21:4 AL J2. 
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should be appointed guardian of 
the minor, The facts of this case are 
entirely different. Herethe appellant has. 
no legal andno moral right to claim to 
be the guardian of the minors. In fact.. 
heisa stranger to the minors. The appeal. 


latter 


therefore fails and is dismissed with 
costs. š 
At the conclusion of the arguments: 


Mr. Kedar Nath Tandon, the learned 
Counsel for the appellant, requested the: 
Court ihat in any event Raghubar, the. 
guardian appointed by the lower court, - 
should not be allowed to marry the minor 
girls without the sanction of the District” 
Judge of Sitapur. This proviso was ac- 
cepted by the learned Counsel for Raghu- 
bar. Itherefore direct under s. 43, Guar- 
dians and Wards Act, that Raghubar ` 
will not be allowed to get his two wards: 
married without the sanction of the District 
Judge. The order passed on application : 
No. 749 of 1932 that the minors will be 
leftin the custody of the applicant (Maha 
bir} pending the decision of this applica- 
tion is hereby cancelled and Mahabir 
is directed now to hand over. the minor 
girls to Raghubar, their duly appointed - 
guardian, 


N-A. Grder accordingly. `- 





NAGPUR JUDICIAL COMMISSIONER'S: 
COURT. ` 


Second Civil Appeal No. 614 of 1930: 
February 29, 1932, 
Macware, J. Ô. 
RAGHUNATH—Devenpant 
| APPELLANT 
versus 

KESHEORAO AND OTHERS ~ PLAINTIFFS — 

- RESPONDENTS. 

Co-owners—Joint possession—Made of enjoyment- 
Excluded co-owners rights. 

lf there be two or more tenants-in-common, and 
one (4) bein actual occupation of part of the estate, . 
aud is engaged in cultivating thet part on proper 
course of culiivation asif it were hig separate prop- 
erty, and another tenant-in-common (8) attempts 
to come upon the said part for the purpose of > 
cerrying on operations there inconsistent with the 
course cf cultivation in which A is engaged and 
the profitable use by him of the said part, and 4 
resists and prevents such entry, not in denial of 
B's title, but simply with the object of protecting 
himself inthe profitable enjoyment of the land, 
suck conduet on the part ofA would not entitle | 
B to a decree for joint possession. | 
_ In euch acase B may make definite proposals for 
joint cultivation and if A- dces not agree to 
reasonable proposals, B may be allowed ta cultivate 
ths whole land, Watson & Company v, Remchund 
Duit (1), referred to, . S E 
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Second Civil Appeal againstthe decree 
of the District Judge, Nagpur, dated 
the 10th July, 1930, in Civil Appeal No. 17 
of 1930, arising out of the Civil Suit No. 
153 of 1929, inthe Court of the Sub-Judge, 
Second Class, Saoner, dated the 18th Decem- 
ber, 1929. 
Judgment.—The _ plaintiff-respondent 
obtained and executed a decree for joint 
possession of a certain field which is incap- 
able of partition, At sowing time they sent 
men and ploughsin order that the defend- 
ant should allow them to assist in the cul- 
tivation of the field. The defendant's 
brothers and servants’ did not allow the 
plaintiffs’ servant toteke part in sowing 
the field: “The plaintiffs cnthis allegation 
claimed decree for joint pcssession of the 
land and a-one-third share of the profits. 
The defendant is not shown to have denied 
the plaintiffs’ title. His contention which 
1 have to consider is that the field was small 
and could not be cultivated jointly by 
separate co-sharers without a previous ar- 
rangementin which the exact rights and 


duties of the joint cultivators were settled. . 


The lower courshave found that the con- 
duct the defendant amounts to exclusion of 
the plaintiffs frcm possession and the 
plaintiffs have obtained a decree directing 
the defendant io deliver joint possession 
to the plaintiffs. 

The memorandum of second appeal in- 
cludesa ground which challenges the dec- 
ree for mesne profits; but it is admitted 
before methat the findings on which this 
portion of the decree is based are findings 


of fact and cannot be disturbed in second ap- ` 


peal. The point which I have to consider 


relates tothe rights of a person entitled to` 


joint possession. In my opinion, this point 
is settled by the view which their Lordships 
of the Privy Council took in Watson & 


Company v. Ramchund Dutt. (1). Their 
Lordships state: 
“It seems to their Lordships that if there be 


two or more tepants-in-common, and one (dA) be 
in -actual occupation of part ofthe estate, and is 
engaged in cultivating that yart cn proper course 
of cultivation as if it were his separate prop- 
erty and another tenant-in common (Z) attempts to 
come upon thesaid part for the purpose of carrying 
on operations there inconsistent with the course of 
cultivation in which A is engaged and the profitable 
use by him of the said part, and A resists and 
prevents such entry, not in denial of B's title; but 
simply with the object of protecting himselfin the 
protitable enjoyment of the land, such conduct on the 
part of A would not entitle B to adecree for joint 
possession.” 

In the absence of any” attempt to ar- 
rive ata settled understanding the de- 


fendant's servants could not know exactly 
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what the plaintiffs intended to do if their 
ploughs tcok part in the sowing. They 
had-reasen to think that the Jand could 
riot be cultivated in a proper and husband 
like manner ifthe defendant were allowed 
to do some part of the cultivation when- 
ever he choseto do so. They could not, 
with due egard to economy, arrange for 
seed and for weeding ifit was uncertain 
whether the plaintifis indented iosupply 
some seed and to provide some labour. 
The plaintifis then did not take proper 
steps if they desired to take part in the 
cultivation. 

- It is urged for the respondents that the 
plaintiffs who are entitled to joint pcsses- 
sion ofa field which cannot be partitioned 
should be able, by some method, to take part 
in the cultivation and should not be obliged 
to content themselves with a share of the 
mesne profits. Ithink they can, by adopt- 
ing proper methods, enfcrcetheir right to 
take part inthe cultivation. They can put 
forward a definite proposal that some part- 
of the field should be ‘cultivated by them 
or that they should supply bullocks, labour 
and seed and get a share of the produce. 
Ifthe defendant unreasonably rejects such 
a proposal it is impossible that the plaint- 
iffs may be allowed to cultivate the whole . 
land the fact. that the defendant has been 
cultivating the whole land does not neces- 
sarily enteil that he should continue to do 
80. 2 
That portion of the decree of the lower 
Appellate Court which directs delivery of 
joint possession of the field is, , therefore, set 
aside. There was no reason for this pro- 
visionas to the right of the plaintiff to 
joint pcssession was not denied. Costs in 
all courts will be borne in proportion to 
success and failure. 

A. Order accordingly. 
(1) 18 O. 10 at pp 21 and 22. 
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ALLAHABAD HIGH COURT. 
Oriminal Appeal No. 950 of 1932, 
. February 15, 1933. 
Young, J. 

MAN SINGH AND OTHERS—ÅCCUSED — 
. APPELLANTS- 

VETSUS 

EMPEROR—OProsiTE PARTY. 

Penal Code (Act XLV of 1860), - s. 100—Aitack 
citizens—Privele ` 
defence, right of—Whether exists—Extent of right 
—Criminal trial—HEvidence—False evidence giren 
by wiiness—Corroboration by circumstantial evidence 
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—Whether sufficient for convietion— Admissions by 
accused to be tuken as a whole, 

When peaceful citizens are attacked by a bedy of men 
armed with deadly weapons it cannot be said that the 
right of private defence is exceeded if those attack- 
ed, in their turn, use similar weapons in their de- 
. fence ; nor can it be said if in using those weapons 
one of the aggressors is killed, that that would 
necessarily beexceeding the tight of private de- 
fence. |p 365, col. 1] 

lf it is proved that a witness for the prosecution 
has given false evidence, it is unsafe to rely upon 
him at alland there is no reason why this rule of 
English Law—based on centuries of experience— 
should not be strictly applied in India, [p. 384, col. 


False evidence must inevitably damage the whole 
fabric of the ‘prosecution case. Honest or circum- 
stantial evidence cannot be used to support or cer- 
roborate a perjured witness Such evidenco must 
be itself sufficient to justify a finding of guilty. 
[p. 385, col. 1.] 

In a criminal trial, the admissions made by an 
accused person must be taken as a whole. [tbed.] 

_ Dictum; It is more important that the courts should 
be a shield forthe innocent than a sword for the 
guilty. |p. 3&4, col. 2.). 

“ Criminal Appeal from an order of Sessions 
Judge, Muzaffarnagar, dated the 5th 
October, 1932. 

Mr. L. M. Roy, for the Appellants. 

The Government Pleader, for the Crown. 


. Judgment.—Ten persons were charged 
in the court of the Sessions Judge of 


Muzaffar Nagar under ss. 147 and 804, 


read with s. 149, Penal Code. The charge 


was that they, on the morning of 18th’ 


February, 1932, had formed an unlawful 
assembly and had caused grievous injuries 
to Ali Ahmad, which resuited in his,death. 
The learned Sessions Judge acquitted six 
‘of the accused,- convicted four under s. 304, 
Penal Code, and sentenced them to three 
years’ rigorous imprisonment each. All 
the four convicted persons appeal ‘to this 
court, 
in the village of Wilayet Nagar. Adjacent 
to his field was the field of ali Ahmad. 
There was a canal between the fields from 
which water was obtained for irrigation. 
The prosecution alleged that when Husain 
Ahmad was engaged in taking water from 
the canal Gumani came up and objected. 
The result was a quarrel between the two 
men, Relations on both sides came up to 
assist and a marpit took place. In that 
marpit Ali Ahmad unfortunately was hit 
on the head with a lathi and died. The 
Frst Information report was made at once 
by Husain Ahmad who was—the learned 
Judge finds—present throughout the marpit. 
It is as follows: : 
“To-day in the morning water came from the 
canal in the distributary. I cleaned my drain and 
began to lead waterto my wheat field. The accused 
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came and stopped me from taking the water. When 
I forbade them from doing so, they beat me with 
lathis. When Ali Ahmad, my father, Amir Ahmad, 
my uncle, and Hasan Ahmad, my brother asked 
them as to why they were beating me, the accused 
beat them with lathis They are lying unconscious 
in the field.” r 

The persons named by Husain Ab- 
mad were Gumani, Patram, Man Singh 
and Jhandu, who are the present appellants. 
lt will þe noted that only four names were 
mentioned inthis First Information Report. 
No less than ten accùsed however were 
charged beforethe learned Sessions Judge. 
All the prosecution witnesses gave evidence 
that all these ten accused were present 
and took part in the marpit. Thelearned 
Judge has rightly found in his judgment, 
and for good reason, that the prosecution 
case had been much exaggerated ‘and there 
were serious developments made init and 
further : 4 

“there can be no doubt inthis case that the im- 
plication of these six accused, Shadi, Sandra, Balla, - 
Narpat, Cbhotta and Buldewa was an after-thought 
and the result of a conspiracy to implicate as 
many persons as possible and to make the occur- 
rence look more seriousand also to establish a case 
of riot.” 

This is a clear finding by the learned 
Judgethat no less thansix out of ten per- 
sons charged had been falsely implicated. 
The learned Government Pleader, who ap- 
pears for the Crown in this appeal does not 
challenge this finding. This is another of 
those unfortunate cases which occur in this , 
country especially where riots are concerned. 
A short time ago in the Ranja riot case a 
Bench of this Court, of which I was a mem- 
ber, laiddown certain rules, with regard to 
false evidence. It was there decided that 
if it was proved that a witness for the prose- 
cution had given false evidence, it was un- 
safe torely upon him atall. I can see no 
reason why thisrule of English Law—based 
on centuries of experience—should not bo 
strictly applied in India. The reason for 
it is obvious. The prosecution. must prove 
its case and the accused must be given the 
benefit of any doubt which exists. If a 
witness has sworn falsely against one ac- 
cused there can be no certainty that he is > 
not also swearing falsely against another. 
Where there is no certainty there can be no 
prcof, and, there must be doubt. It is more 
important that the courts should be a shield | 
for the innocent than a sword for the guilty., 
Dr. Johnson said “unless civil institutions 
ensure protection to thé innocent all the 
confidence that mankind should have 
in them would belost.” Thesure result of 
failure to observe this rule must he that 
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many innocent persons would suffer. Ina 
case where false evidence is discovered there 
may be other evidence on which to base a 
conviction, though false evidence must in- 
evitably damage the whole fabric of the 
prcsecution case, yet honest or circumsian- 
tial evidence cannot be used-to support or 
corroborate a perjured witness.. Such evi- 
dence must beitself sufficient to justify a 
‘finding of guilty. 

. In this casenoless thansix accused have 
been falsely implicated. The evidence of 
those witnesses who depose that these six 
accused were present and took part in the 
marpit must therefore be discarded as 
against all theaccused. This affects every 
witness called for the prosecution. When 
the people of India, and those responsible 
for presenting a case before courts realize 
that prosecutions tainted with ‘evidence of 
this kind have little chance of success, the 
prevailing practice of producing false evi- 
dence will-be discontinued. ‘The other evi- 
dence in this case consists of the admissions 
of three of thé accused that they were pre- 
sent and took part in the marpit. There is 
also the evidence of the injuries which 
certain of them sustained. The admissions 
however- are qualified; they include the 
assertion that they engaged in the marpit 
only in self defence, and thatthe injuries 
were sustained, while defending themselves 
against the unprovoked assault of the com- 
plainant and his party. The admission 
must be taken asa whole. There is there- 


fore insufficient evidence for conviction “in , 
On this ground alone I allow | 


this case. 
the appeals. Ye : 
` There is however another ground for: com- 


ing tothe same conclusion. The learned | 


Judge has found, and I see no reason to dis- 
agree with him that the story as told by 
‘ the prosecution witnesses is wholly false. The 
` First Information Report which is set out at 
the commencement of this judgment, ac- 
cording to the learned Judge, is not correct 
in any particular. The learned Judge has 
found that so far, from the accused being 
theinitiators of the marpit, it was the com- 
plainant, Husain Ahmad who interfered with 
Gumani drawing water from the’ canal 
after Gumani had been drawing. water for 
some considerable time. On inspection by 
the Police the, field of Gumani was found 
full of water while there was none in that 
of Al Ahmad. He also finds that it was 
the custom of the- village that the first at 
the canalhad a right to continue drawing 
water from it. 
had unlawfully interfered with Gumani when 
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„Gumani was‘lawiully engaged in using 
the: canal. He further finds ihat when 
Gumani protested against’ the . inter- 
‘ference of Husain Ahmad, . Husain 
Ahmad shouted.to his relations to come 
tohisassistance, that it- was only when 
Gumani saw theother three coming up that 
he called: upon his three ‘relations to come 
to his help, and then it was that the marpit 
tookplace. Itis to be noted‘that some of 
the accused suffered head wounds. In my 
` opinion these facts entitle the accused to an 
acquittal. The learned Judge however 
- comes to the conclusion that asone of the 
instigators of the marpit was killed the 
accused, exceeded their right- of private de- 
fence and were therefore guilty. I cannot 
agree withthe learned Judge on his inter- 
pretation of the law. The aggressor, on the 
finding, was undoubtedly Husain. It was 
‘he who called up his relations for the pur- 
“pose of attack. All four were armed with | 
-lathis: lathis are; deadly weapons. When 
. peaceful citizens are attacked by a body 
of men armed with such weapons it cannot 
be said that theright of private defence is 
exceeded, if those attacked in their turn 
< use similar weapons in their: defence; nor 
can it be said if in using those weapons one 
ofthe aggressors is killed, that that would 
‘necessarily be exceeding the right of pri- 
vate defence. If a man is attacked by 
_another armed with such a weapon, he'can- 
not besure that the intention of the aggres- 
` gor is not to kill. He therefore is entitled 
in his own defence to take every precau- 
tion that heis not killed, even if that entails 
killinghis adversary. These cases ought 
not to be weighed too nicely, The com- 
plainant and his party, according to the 
finding of the learned Judge with which 
I see no reasonsto disagree, were entirely 
responsible for what happened. It therefore 


“appears to me that apart from the unfortu- 


nate position in which ‘the prosecution finds 
itself as regards the witnesses called, ‘the 
appeal oughtto be allowed. I therefore on 
both grounds allow the appeals, set aside 
the convictions and sentences and direct 


` that the accused be set at liberty. The 


bail bond of those’ of the accused who are 
on bail will be cancelled. This case again 
invites attention to the fact, admitted by 


, every experienced observer that the oath at 


present administered in the courts com- 
pletely fails in its: object. Another oath 
with the sanction of religious belief ought 
to be substituted for Indian witnesses. 

Niwa. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
i SIONER’S COURT. 
Civil Revision Application No: 205 of 1932; 
~~” October 6, 1932. 
< Poirrocg, A: J. ©: 
SECRETARY or STATE rox Txbra, IN 
COUNCIL ~ APPLICANT : 


oe. versus 
Mr. D. P. AGASHE, PLEADER, 
bei Non-APPLICANT. 
Railways Act (IX of 1890), s.72—G. I.P, Rail- 
way Coaching Tariff Rules, rr 28, 24, 27—Agree- 
“ment to charge according to weight—Claim at destina- 
tion to charge according to measure—Mainiainabili- 


Y. 
Where at the place of despatch the Railway has. 


agreed to charge by weight, it cannot at the place 
of destination claim to charge by measurement. 
That isnot a claim to re-weigh or to re-measuro 

at a claim to measure forthe first time and to 
‘ealculate in accordance with such measurement. 
Secretary of State for India v. Nandlal (1) and 
Fatal Ilahi v. Bast Indian Railway (2), applied. 


Application for revision of the decree of 
the Junior Small Causes Court Judge, 
Wardha, dated the 3ist March, 1932, in C. 5, 
No. 115 of 1931. 

Mr, A. V. Khare, for the Applicant. 

Messrs. V. K. Rajwade, (with him Mr. 
R. V. Khare), for the Non- Applicant. 


_ Order.—The Central Trading Agency, 
Bombay, plaintiff No. 1, at the request of 
Mr. Agashe, a Pleader of Wardha, plaintiff 
No. 2, despatched two chairs by the G.I. P. 
Railway from Bombay to Wardha. On 
enquiry atthe Railway Station in Bombay 
the servant of plaintiff No. 1 was informed 
that the freight on the chairs by passenger 
train would be Rs. 2-1, and, therefore, in 
accordance with his instructions sent them 
by passenger train. The Railway 
receipt, Ex. .P-3, which was sent 
by plaintiff No. 1 to plaintiff No. 2, 
shows that the weight of the two chairs 
was taken as 20 seers, and the freight 
payable by the’consignee was Rs. 2-1. On 
arrival at Wardha the station authorities 
demanded Rs. 16, though it is now the 
case fcr the Railway that the correct freight 
was Rs. 13-9, As the value of the chairs 
was only Rs. 17, Mr. Agashe refused to 
pay, and instituted the suit, out of which 
this application arises, for the recovery of 
Rs. 17 as the price of the chairs, Rs. 3 as 
the cost of packing, and Rs, 10 es mental 
and moral damages. The Railway sent 
the chairs back to Bombay and there sold 
them for Rs. 15~ and counter-cla'med for 
Rs, 49 odd. The lower Court awarded Mr, 
Agashe Rs. 20 es dameges and dismissed 
the counter-claim, 
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The evidence clearly shows that the 


‘chairs were the property of plaintiff No. 2 


when they were despatched, and plaintiff 
No; 2 must, therefore, be deemed to have des- 
patched them as his agent. Plaintiff No. 2 
is, therefore, entitled to maintain this 
suit. 

The Railway relies on 1. 127 at page 
258 of the Guide and Coaching Tariff, 
Ex. D-4, which provides. 

‘Parcels will be charged either by weight or by 
measurement, which ever gives the greater. charge, 


one cubit foot beiig considered equal to five seers 
in weight ” 


The Railway also relies on 1. 23 
at page 119, which reserves to the 
Railway the right to correct any 


charges that may have been incorrectly 
made and to recover undercharges from 
whatever cause arising, and on r. 24, which 
states that the weight of articles as given 
inthe Railway Receipt is merely inserted 
for the purpose of estimating the Railway 
charges, and that the Railway reserves the 


- right of re-weighment and re-measurement 


at destination. The substance of these 
last two rules is reproduced in condition 
6, which is on the back of the Railway 
receipt and provides: F 

“That the Railway have the right of re-measure- 
ment, re-weighment, re classification and re-calcula- 
tion of rates, terminals and other charges at the 
place of destination and of collecting before parcels 
are delivered any amount that may have been omitted 
or under charged.” 


The effect of the contract, therefore, was, 
as pointed out in Secretary of State for 
India v. Nandlal (1), that the company 
would carry the goods for Rs. 2-1 or such 
gteater sum as might be found due on 
xye-classification or re-caleulation according 
to the rates that should have beén charged 
under the Railway rules. The Railway 
clerk, who calculated the freight at Rs. 2-1, 
acted in contravention of r. 127 cited above, 
but the lower court held, following Fazal 
Ilahi v. EastIndian Railway Co. (2) that there 
was a valid contract with the Railway and 
that it was not open to the Railway sub- 
sequently to alter it. : 

It has been held in several cases that 
where a Railway enters into a contract at 
the place of despatch to charge freight 
on certain goods by the maund, it is not 
justified in charging freight by the waggon 
at the destination, and that sucha charge 
does not come within the words “re-measure- 
ment, re-weighment, re-classification and 

(1 A Ind. Cas, 206; 24 N L R87; A IR 1928 

ag. 0t. 

E 64 Ind Cas 868; 43 A 623; 19A LJM; AIR 
1922 All, 324, 
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re-calculation.” Similarly,*it seems to me 
that, where at the place of despatch the 
Railway has agreed to charge by weight, 
it cannot at the place of destination claim 
to charge by measurement. That is not a 
claim to re-weigh or to re-measure. It is 
a claim to measure for the first time and 
to calculate in accordance with such measure- 
ment. The decision of the lower court 
was correct, and the application for revision 
is, therefore, dismissed with costs. Pleader's 
fee Rs. 15. 


A Application dismissed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1677 of 1932. 
March 7, 1933. 

Jar LAL, J. 

JIWAN DAS—PLAINTIFE— 

- APPELLANT : 


VETSUS 
HAKUMAT RAI—Derenpant— 
= RESPONDENT. 

Malicious prosecution—Matters to be proved— 
Proof of acquittal, whether raises presumption of 
absence of malice and want of reasonable cause. 

. The mere acquittal of the accused in a criminal 
vase does not absolve the plaintiff ina suit for com- 
pensation for malicious prosecution from his duty of 
proving independently of the acquittal that his 
prosecution was malicious and without probable and 
reasonable cause. Bualbhadar Singh v. Badri Shah 
(1), explained. Muhammad Daud Khan v. Jai Lal 
42), dissented from. Alam Khan Muhammad Khan v. 
Banemiya Rasul (3), Chhaganlal Sakerlal v. 
“Municipality of Thana (4), referred to. 


Second Civil Appeal from a decree of 
the District Judge, Attock at Campbellpur, 
dated the 23rd July, 1932, reversing that 
of the Sénior Subordinate Judge, Attock at 
Ya a dated the 12th October, 
1931. TE ; 

Bhagat Govind Das, for the Appellant. 

Malik Barkat Ali, for the Respondent. 

Judgment.—The respondent Hakumat 
Rai is an Octroi Superintendent in the 
employ of the Municipal Committee, Pindi- 
gheb. On his report- that he had been 
assaulted by the appellant Jiwan Das, the 
latter was prosecuted under s. 353, Indian 
Penal Code, but was acquitted. Thereupon 
Jiwan Das instituted a suit against Haku- 
mat Rai for recovery of compensation for 
malicious prosecution. The trial Court 
decreed the suit in part but’ on appeal to 
the District Judge the suit was dismissed 
in toto, The learned Judge has found that 
though the appellant was acquitted by the 
Criminal Court, he'had not proved that 


JIWAN DAS v. HAKUMAT Rai. 


i 


387 


there was maliceon the part of the respond- 
ent in starting the prosecution or that there 
was absence of reasonable and probable 
cause for the charge. In the course of his 
judgment the learned Judge also discussed 
the question whether the evidence led by 
the appellant was sufficient to satisfy him 
that the report made by the respondent was. 
false and answered the question in the 
negative. From this judgment of the Dis- > 
trict Judge a second appeal has been pre- 
sented in this court, and it seems to me 
that the objection taken by the respondent's 


- Counsel that it is concluded by the findings 


of fact arrived at by the lower Appellate 
Court has force. 

The appellant's Counsel, however, con- 
tends that in view of the judgment of their 
Lordships of the Privy Council in Balbha- 
dar Singh v. Badri Shah (1), the whole case 
law on the subject, as it previously existed 
in this country, must be deemed to have 
been altered and that once it is proved by 


“a plaintiff in a suit for compensation for 


malicious prosecution that he was prosecut- 
ed at the instance of the defendant and 
that he was acquitted by the Criminal 
Court, it must be assumed that the plaintiff 
is innocent and, therefore, his prosecution 
was malicious and without reasonable and 
probable cause. In support of this conten- 
tion the learned Counsel further referred 
to a judgment of a learned Judge in Cham- 
bers of the Allahabad High Court Muham- 
mad Daud Khan v. Jai Lal (2), Certain 


. Observations made by the learned Judge in 


that case seem’ to support the contention of 
the appellant's Counsel: but if the law laid 
down by the learned Judge is as contended 
by the appellant’s Counsel, then I must 
respectfully dissent from his view. But it 
appears to me that the learned Judge did 
finally observe that the statement of the 
prosecution, 2. e., the defendant in the suit 
for compensation, was false. Whether he 


_came to that conclusion independently of 


the finding of the Criminal Court does not 
clearly appear from his judgment. If he 
came to that conclusion from the mere fact 
of the acquittal of the plaintiff, then, in 
my ‘opinion, he went against the clear 
authorities of all the High Courts in this 


_country, which I do not think have been 
_Yeversed by their Lordships of the Privy 


Council by their judgment mentioned above, 


‘that in a suit like the present the judgment 


(1) 95 Ind Oas 329; 1 Luck. 215;24 A L J 453; 3 
O W N 499; 43 OL J 521; 28 Bom LR 921; (1986) M 
W N 482; 51M LJ 42; 300 WN 866; 290 O 163; 7 
PL T8591 (P. 0. tt i 

(2) 116 Ind, Qas. 852; ATR 1929 AL. 265, 
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of the Criminal Gouri éan bë looked at 
merely “to establish the fact of acquittal, 
but the grounds for acquittal cannot be 
locked at by the Civil Court. 

There may be cases in which in accused 
has been acquitted not because the case 
has been found to be false but because it 
has been found to be unproved and, there- 
fore, in my opinion, the mere acquittal of 
_the accused in a criminal case does not 

absolve the plaintiff in a suit for compensa- 
tion for malicious prosecution from his 
duty of proving independently of the acquit- 
tal that his prosecution was malicious and 
without probable and reasonable cause. 
‘That this is the law would also appear from 
the judgment of their Lordships of the Privy 
‘Council ‘which has been relied upon by the 
appellant's Counsel. In that case their 
‘Lordships merely differed from_ the view of 
‘the’ Chief Court of Oudh that in addition to 
acquittal the plaintiff must prove his. inno- 
cence, They “did not controvert the- pro- 
“position laid -down by the Chief Court of 
Oudh that the plaintiff has to prove also 
malice and' absence of probable and reason- 
‘able cause for the prosecution. It may be 
‘that in “some cases the plaintiff can affirma- 
‘tively prove by evidence produced in the 
Civil Court that apart-from his acquittal 
“by the Criminal Court the case against him 
was false. In that case there-would be a pre- 
‘sumption and a very strong one, probably 
-conclusive Jetween the „parties, that the 
“prosecution was .malicious and” also was 
“without probable and reasonable cause. 
‘To this, however, one-Surther condition must 
“be added that the prosecution must be 
proved to be false to the knowledge of the 
defendant, If the defendant alleged, as in 


the present case, that he was assaulted by ` 


the plaintiff and it is found that his allega- 
“tion was ‘falsé, then no. doubt the court 
‘must also-find that he was actuated by 


malice in ‘prosecuting the: plaintiff and ` 


also that he had no reasonable or probable 
cause for his prosecution. There may, how- 
ever, be cases in which the defendant prefers 
“the ‘charge merely on information received. 
There the mere falsity of the charge would 
“not be sufficient and it would be necessary 
for’ the plaintiff 1¢ prove the two further 
elements which I have mentioned above. 
Alam Khan-Muhammad Khan v. Bane- 
miya. Rasul (8), aleo relied upon by the ap- 


pe s Counsel does not seem to help him. 


that case the learned Judges found on 


the*evidence produced Lefore:them, that. the: 


(3) 95 Ind, Cas, 39; Al R 1926 Bom, 3067. £8 Bom. 
UR 45)» g 
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facis required to sustain an aclion for- 
malicious prosecution had been established 
bv the evidence produced in the Civil Court. 
The same remarks apply to another judg- 
ment of the Bombay High Court: Chhaganlal 
Sakerlalv. Municipality of Thana (4). The 
learned Judges in that case held that in 
suits of this description if actual malice in’ 
preferring the charge is not alleged or 
proved, it would be necessary for the plaint- 
iff to aver and prove legal malice. But on 
the facts proved in the Civil Courts in that 
case the learned Judges found that the 
allegations of the plaintiff had not been 


` substantiated. 


There is, therefore, in my opinion, no sub- 
stance in the contention of the appellant's 
Counsel that in a case like the present 
where the defendant has launched prosecu- 
tion on facts which are alleged by him to 
be within his personal knowledge and the 
prosecution has resulted in the acquittal. of 
the accused (the plaintiff); then all that the 
latter has to prove in order to obtain a 
decree for compensation for malicious pro- 
secution is the factum of his acquittal. In 
my opinion, in addition to this he must 
prove either that the charge .was false.. or 
that it was malicious and without reasonable 
and probable cause. Without doing so he 
cannot succeed. 

As in the present case the learned Dis- 
trict Judge has found that there was no 
malice and further that the want of reason- 
able and probable cause had not been 


‘proved, the plaintiff was not entitled to 


succeed. The finding of the District Judgé 
that it had not been established that: the 
report made by the defendant was false is 
apparently due to a contention by the 
plaintiff? s Counsel before him that on prov- 
ing that the charge was false he was entitled 
to ask the court io raise a presumption. of 
the. presence of the other two elements in his 
favour and I cannot agree with Counsel that 
the learned Judge fell into. a confusion and 
didnot properly appreciate the points that 


‘were to be decided by him. The same 


remarks apply to the reference by the learn- 
ed Judge to the subsequent proceedings in 
the Criminal Court. Apparently it was 
argued before him on behalf of the appellant 


‘that an acquittal must be deemed to be 
‘tantamount to the innocence of the accused, 


and that the Magistrate had found that 
the charge was false, the learned Judge met 
that argument by holding that the .same 
„Magistrate, who had acquitted the accused, 


(4) 187 Ind Cas. 545; A IR 1932 Bom. 259; 34 Bom 
LR IH B 195; Ind, Rul. (1932) Bom, 175, 
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subsequently considered that it was not 
possible to hold that the prosecution was 
malicious. 

In my opinion the view of the learned 
Judge on the legal aspect of the case is 
correct and his conclusion of fact debars me 
from entertaining this appeal. I dismiss 
it with costs, 

A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1400 of 1931. 
February 24, 1933. 
SULAIMAN, O. J., AND MUKERJI, J. 
Musammat BACHAULI--APPELLANT 
versus 
UDAI SINGH AND ANoTHER—RESPONDENTS. 
Customary Law (U. P)—Kumaun—Pre-emption— 
Widows. of brothers taking estate half and half— 
Alienation of half share by one widow—Married 
daughter of other widow, if entitled to pre-empt. 
Where ia Kumaun after the death of two brothers, 
their widows got possession ofthe estate half and 
half and on cne of the widows selling her half 
share, the married daughter of the other sued for 
pre-emption i 
Held, that as she was neither a ‘kinsman'nor a 
relative of the vendor within the third degree, she 
was not entitled to pre-empt. , 
Second Civil Appeal from,a decision of 
the District Judge, Kumaun, dated the 
25th August, 1931, 
Mr, Basudeva Mukerji, for the Appellant. 
Miss L. W. Clarke, for the Respond- 
ents, 


Judgment.—This is a plaintiff's appeal 
arising out of a suit for pre-emption in 
Kumaun. The Pre-emption Act does not 
apply but the suit was brought on the-basis 
ofthe Customary Law. Jawaru and Badru 
were two brothers after whom their widows. 
Musammat Dauli and Musammat Katgi, 
got possession of the estate, half and half. 
It is assumed that they were in separate 
possession of these half shares. Musammat 
Katgi sold her half share on 4th Novem- 
ber, 1929, to Udai Singh andothers. The 
present sult was instituted in the first 
instance by Musammat Dauli for pre-em- 
tion of the same. An objection was taken 
inthe written statement that Musammat 
Dauli had lost all interest because of a 


giftmade by her in favour of her daughter- 


Musammat Bachauli. An application was 
promptly filed that thename of Musammat 
Bachaulishould be substituted in place of 
Musammat Dauli and that Musammat 
Dauli should be allowed to act as the next 
friend of her daughter. 
was allowed. The lower Appellate Court 
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has remarked that this procedure was 
somewhat irregular, but inasmuch as the 
name of Musammat Bachauli was substitut- 
ed before the expiry of the period of limita- 
tion the irregularity cannot be fatal to the 
suit. 

The suit was decreed by the first Court 
holding that Musammat Bachauli was a 
“kinsman” of Musammat Katgi and there- 
fore, had a preferential claim. The court 
also held that she was relative of the ven- 
dor within the third degree. On appeal 
the learned Judge has come to a contrary 


` conclusion. He has held that the plaintiff 


could not be regarded as a relative of the 
vendor within the third degree because she 
was a female and not a male although he 
was of opinion that she was within the 
third degree. It seems to us that inasmuch 
as it is admitted inthe plaint that Musam- 
mat Bachauli is married although her hus- 
band is living in the house of Musammat 
Dauli as ghar jawai, it is not possibleto 
hold thatsheisa “kinsman” of Musammat 
Katgi, If Musammat Katgi has become a 
member of the family by her marriage, on 
the same principle Musammat Bachauli 
has gone out of the family. It is, there- 
fore, wholly unnecessary to decidein this 
case whether the word “kinsman” in the 
record ‘of the custom made by Mr. Stowell 
in his Land Tenure of Kumaun Divi- 
sion at page 46 includes a kinswoman. 

As regards the question whether the 
plaintiff can claim a preferential right on 
the ground of her being a relative on the 
vendor within the third degree, we are of 
opinion that a person would be a relative 
whether male or female. But to have the 
preference ‘the person must bea relative of 
the vendor within the third degree and not 
merely a relative of the. deceased husband 
of the vendor. Mr. Stowell on page 47 has 
pointed out that the method of counting the 
degree of relationship is to count back to 
the common ancestor treating him as 
No. 1. Musammat Bachauli is no doubt 
within the third degree of the father of 
Jawaru and Badru, but Musammat Katgi 
is not a descendant of that ancestor. We 
are, therefore, unable to hold that shs can 
be regarded as a relative of the vendor 
within the third degree. The appeal 
accordingly fails and is dismissed with 
cosis. 


NGA. Appeal dismissed, 
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LAHORE HIGH COURT. 
First Civil Appeal No. 901 of 1929, 
“March 29, 19338. 
ADDISON AND BHIDE, JJ. 
MAHESHA MAL AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
- versus 
NATHA MAL AND anoTaER— 
: DEFENDANTS — RESPONDENTS, 
. Regulation (XVII of 1806)—Mortgage—Sub- 
mortgagee—Right to make foreclosure—Proceedings— 


no Mortgagee rights, whether ‘land'—Invald foreclosure 


proceedings—Suit to enforce 
- Amendment, propriety of. 


original mortgage— 


. Mortgagee rights in land are immoveable property ; 


and Regulation XVII of 1606 applies to such rights. 

Mela Mal v. Mela Mal (1), dissented from, 

Allah Ditta v. Nazar Din (2), Phullo v. Dakhan (3) 
‘and Gahnav. Sohan Lal (4), relied on. 


‘ Where a sub-mortgagee purported to foreclose his 
mortgage under Regulation XVII of 1806, and insti- 
tuted a suit- to enforce the original mortgage but it 
was found-that the foreclosure proceedings were 
illegal and void and the. plaintiff sought to 
the plaint so as to base thesuit on the 


amend 
sub-mort- 


gage : i 

Held, (i) that Regulation XVII of 1806 was applicable 
and that as the foreclosure proceedings under the 
Regulation were defective the plaintifis had not 
acquired the rightsof the original mortgagee; 

(it) that the amendment must be refused on the 
oe that the cause of action would be totally 

ifferent. 


First Civil Appeal from the decree of the 
Court of the Senior Subordinate Judge 
Ferozepore, dated the 10th January, 1929. 

Mr. J. L. Kapur, for the Appellants. 
` Messrs. Jagan Nath Aggarwal and Asa 
Ram Aggarwal, for the Respondents. . 

- Addison, J.—The two plaintiffs have 
brought this suit against Natha Mal 
defendant No. 1, and Tara Chand, defen- 
dant No. 2. On the 22nd May, 1914, Natha 
Mal executed a simple mortgege-deed for 
Rs. 7,000 with respect to certain’ house prop- 
erty in favour of Tara Chand. Interest 
was fixed at 6 per cent. per annum but was 
to be compounded monthly in case of 
default. On the 19th December, 1914, Tara 
Chand mortgaged his mortgagee rights in 
the property with possession to the plaint- 
iffs for Rs. 4,000 by way of conditional sale. 
The rent realizable by the plaintifis was to 
take the place of interest which was not 
otherwise fixed. It is notexplained in this 
document (nor was it explained at the 
trial) how this mortgage purported to be 
with possession, Tara Chand’s own mort- 
gage being a simple mortgage. Under 
Regulation XVII of 1806 the plaintiffs 
gave notice to Tara Chand through the 
Court of 
intended to foreclose their sub-mortgage. 
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Notice issued onthe 6th March, 1923, and 
was served on the 27th March, 1923. On 
the 4th April the District Judge consigned 
the proceedings to the record room as being 
complete. . i 

Thereupon on the 5th June, 1928, the 
plaintiffs instituted this suit. It is headed 
as a claim for recovery of Rs. 8,000 princi- 
pal and interest, on the basis of the first 
mortgage in favour of Tara Chand by 
Natha Mal dated the 22nd, May, 1914, as 
well as on the sub-mortgage of the 19th 
December, 1914.-The relief asked ‘for was 
that the property in question should be 
sold for recovery of the sum named which 
was arrived at as follows :— 

Principal mortgage money as given in the original - 











mortgage a. 7 060 
Interest till date of suit Rs. 5,600- 
Total Rs, 12,6,00 
Deduct: > : ; 

- Money received towards interest Rs. 1,600 
Interest remitted : Rs. 3,000 
Total Rs. 4,600 

Nett Balance Rs 8,000 


Reference was then made to the fore- 
closure proceedings in connection with the 
sub-mortgage and it was claimed that by 
reason thereof .the plaintiffs had become 
full owners of the mortgagee rights of Tara 
Chand and entitled to sue on his original 
mortgage-deed. This isthe .sole cause of 
action stated and it was claimed that a 
decree for Rs. 8,000 be given and if it was 
not paid the property should be sold to 
satisfy the claim of the plaintiffs. 

Natha Mal denied that the plaintiffs had 
acquired the status of being owners of the 
mortgagee rights of Tara Chand. He fur- 
ther pleaded that he had paid Rs. 3,000 to 
Tara Chand. This may explain why the 
plaintiffs remitted the sum of Rs. 3,900. 
Tara Chand pleaded that the plaintifis had 
never made any demand from him and that 
the foreclosure proceedings were irregular 
and illegal. The trial Judge held that no 
notice of demand was given by the plaint- 
iffs to Tara Chand prior to the notice 
under the Regulation, that there was no 
reference to s.7 in the notice which the 
court issued in the proceedings for fore- 
closure and that the exact sum was also 
not mentioned in that notice. He according- 
ly held that the foreclosure proceedings were 
irregular, illegal and of no avail. It was 
conceded before us that this finding is 
correct and must stand. 

It was then contended before the trial 
Judge on behalf of the plaintiffs that mort- 
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gagee rights in property were incorporeal 
rights and that Regulation XVII of 1806 
did not apply. The Judge pointed out that 
this position was inconsistent with the plaint 
and he has refused to listen to it on the 
ground thata party should not be allowed 
to change his position arbitrarily. Finally 
he held that as plaintiffs had failed to 
establish that they stood in the shoes of the 
original mortgagee and as there was no 
privity of contract between them and de- 
fendant No. 1, a suit for sale of, the pro- 
perty could not be brought and he therefore 
dismissed it, leaving the parties to .bear 
theirown costs. Against this decision the 
plaintifis have appealed. 

It was held in Mela Mal v. Mela Mal (1) 
that the assignment of a mortgage did not 
come within the regulation in question as 
such an assignment was of incorporeal 


rights. This seems to me to be wrong. In > 


the Punjab General -Olauses Act I of 1898 
“immovable property” is defined as in- 
cluding land, benefits to arise out of land, 
and things attached to the earth, or 
permanently fastened to anything atta- 
ched to the earth. In s. 58 of the 
Transfer of Property Act, a mortgage 
is defined asthe transfer of an interest in 
specific immovable property for the pur- 
pose of securing the payment of money 
advanced or to beadvanced by way of loan, 
It was not, however, till the Full Bench case 
Allah Ditta v, Nazar Din (2) that this de- 
finition of a mortgage was accepted in the 
Punjab. Since then mortgagee rights in 
land have been held to fall within the de- 
finition of immovable property, that is 
land: see Phullo v. Dkhan (3). Even in 
1904 it was held: seeGahna v. Sohan Lal (4), 
that the word land", as defined in the 
Punjab Alienation of Land Act included 
occupancy rights in land, that is occupancy 
rights were considered ‘to be an interest in 
land. In fact the so-called proprietor and 
the occupancy tenant together are the 
owners ofthe land just as the mortgagor 
and the mortgagee together are the owners 
of theland. It follows that Regulation XVII 
of 1806 is applicable and that as the fore- 
closure proceedings under the Regulation 
were .defective the ‘plaintiffs have not 
acquired the rights of the original mort- 
gagee Tara Chand. 

Thus the suit must failas it was brought 


on this basis alone and wasfor the sale of 
(1) 88 P R 18:8. ; | 
12) 33 Ind. Cas. 474; 53 P R 1916; 51 P W R 1916 
(F. B.). 
(3) 63 Ind. Cas. 787; 7 L 273. 
- (4) 1L P R 1904 
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immovable property to satisfy the original 
mortgage. Counsel for the plaintiffs-appel- 
lants, however, asked that he should be 
allowed to amend his plaint even at this 
stageso as to sueon his sub-morigage. 
There is no prayer in'the grounds of appeal 
to this effect and, in my judgment, not 
only it istoo late in the day to allow this 
amendment but the amendment must be 
refused on the ground that the cause of action 
would be totally different. The new-cause of 
action would be on the sub-mortgage of the 
19th December, 1914. That purports” ta be a 
sub-mortgage with possession. Ordinarily 
speaking, therefore, if the plaintiffs are 
without possession, as they appear to be, 
their suit should be for possession of the 
mortgagee rights of Tara Chand, though 
he only holds asimple mortgage. Or it may 
bethat they can sue for the sale of Tara 
Chand’s mortgagee rights. Again, nə 
interest is provided for in the mortgage 
deed as possession is to counter-balance 
interest. There would thus have to be a 
trial de novo if the amendment were allow- 
ed, as many fresh and intricate questions 
would arise. Further, in such a suit Natha 


Mal would not be a necessary partly: See 
Ram Shankar Lal v. Ganesh Prasad (5). 
No other point was argued. For the 


reasons given I would dismiss the appeal 
with costs. 
Bhide, J.—I agree. 


Ae ie Appeal dismissed. 
(5) 29 A 335; 4 A LJ 2738; A WN 1907, 97, 





= ALLAHABAD HIGH COURT. 
First Civil Appeal No. 131 of 1932. 
February 28, 1933. 
SULAIMAN, C. J., AND Tom, J. 
. CHANGA MAL AND OTHERS—JUDGMENT- 
DEBTORS — APPELLANTS 
versus 
CHAUBEY RAM-DULARE LAL—DEcrzz- 
HOoLDER—RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 8, 12—Pending appeals arising out of execution 
A i f exempted by r. 12—Applicability of 


r. 6. 

Order XXIJ, r 12, Oivil Procedure Oode does 
not exempt pending appeals even though they may 
arise out of execution: proceedings. Order XXI, r. 8 
applies to them. Mir Khan v. Sharfu (1) and 
Mohammad Tagi v. Fateh Bahadur Singh (2), dissent- 
ed from, Sundayee Ammal v. Krishnan Chetty (3), ap- 
proved. i 


First Civil Appeal from an order of the 


Sub-Judge, Farrukhabad, dated the 18th 
June, 1932. 


Mr. A. Dharam Das, for the Appellants. 
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Messrs. G. S. Pathak and M. L. Chaturve- 
di, for the Respondent: - 
“Judgment;— This is a judgniént-debtor’s 
appeal from an order refusing.to set aside a 
sale during the pendency of the appeal. 
The appellants judgment-debtors became 
insolvents and a Receiver was appointed 
to their estate. -An application was made 
on*behalf,of the-respondents under O. XXII 
“Tu, 8; sub-r. (1) calling upon the Receiver 
to - furnish securily for the cost of the ap- 
_peal. The alternative prayer contained in 
the application is that-the appeal should 
be dismissed.. The learned Advocates for 
the appellants has urged that O. XXII, r. 8, 
has no application-to this case, because this 
isan appeal arising out of execution pro- 
ceedings and is therefore exempted by vir- 
tue of r. 12 of that order. - His contention 
is that if the proceedings originally were in 
execution, then r. 12 would apply even to 
appeals from orders arising out of these pro- 
ceedings. BOS 
-- There is no doubt some authority in sup- 
port of this-contention. In the case of 
Mir Khan v. Sharfu (1) it was‘held by a 
learned -Judge of the Lahore High Court 
that rr, 3and 4 of O. XXII, had no appli- 
. cation to an appeal arising out of execution 
proceedings by virtue of the provisions of 
r. 12 -of that- order. 
majority of the Full Bench of the Patna 
High Court in Muhammad Taqi v. Fateh 
Bahadur Singh (2) has taken the same 
view. .One learned Judge, however took 
the contrary view. On the other hand there 
is a judgment of a Bench of the Madras 
High Court in the case of Sundayee Ammal 
v. Krishnan Chetty (3) which does -not ap- 
pear to have been cited before the learned 
Judges of the Patna High Court and in 
which it was held -that-in the Letters 
‘Patent appeal against an order in execu- 
tion of a decree, the legal representative 
of the deceased appellant can be brought 
on record for proceeding with the appeal. 
By virtue of the provisions in rr. 8 11 would 
apply to appeals just as much as to suits. 
Rule 12 provides: “Nothing in rr. 3 and 8 
shall apply to proceedings in execution of 
a decree or order. 
'. Fresh applications for execution, unless 
the principle of res judicata applies, can 
be made from time to time so long as limita- 
(1) 74 Ind. Oas. 577; A I R 1923 Lah. 560; 5 Lah. L 
3 


163. 

(2) 122 Ind. Cas. 148; A I R1929 Pat. 565; 10PL 
T763:9 Pat 372. 
7 (3) "110 Ind. Cas. 662; AI R 1928 Mad. 772; 51 M 
858; (1928) M W N 385;28 L W 35l; 55 ML J 
497. a a ; 


It appears that -the- 
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tion has not expired. It is. therefore obvious- 


wky there need be no abatement of the suit 
in an execution proceeding. But an appeal 


stands on quite a different footing. Suc- 


cessive appeals cannot be filed, if one has 
already abated. It seems to us that r. 12 
does not contemplate that if an appeal 
has been preferred from an order in execu- 
tion, then also rr. 3, 4 and-8 would never 
apply. If this were the correct view, the 
result would.be that the death of the appel- 
lants or of the respondents would in no way 
result in the abatement of the appealat 
all. . We areof opinion that r. 12 would not 
exempt- pending appeals even though they 


arise out of execution proceedings. We. 


think that r. 8-applies to this appeal, 

: There is another difficulty in the way of 
the appellants. 
passed by the.court below was not an order 


passed by an execution Court in the ordi- 


nary sense- of the word ~which would 
amount toa decree, but it was an appeal- 
able order, which if passed by a Munsif’ or 
á Subordinate Judge would not be open to 
asecond appeal. With great respect to the 
learned Judge of the Lahore and Patna 
High Courts we are unable to accept their 
view that rr.3, 4 and 8 cannot apply toa 
pending appeal of this kind. The Receiver 
as stated above, has declined to furnish 
security.- The appeal must accordingly be 
dismissed with costs which may be recover- 


ed as a debt against the éstate of the- 


original appellants. | 
t N-A. j Appeal dismissed, 


RANGOON HIGH COURT. 
Second Civil Appeal No. 224 of 1932, ` 
< February 1, 1933. : . 
; Bacuiey, J. . 
MA MYA MAY—APPELLAN 
` Versus 


|, MA LON— RESPONDENT, ; 

Contract Act (IX of 1872), s8. "69, 70—Mortgagee 
paying revenue to save land from being sold— Whe- 
ther can recover amount from mortgagor—Civil 
Procedure Code (Act V of 1908), 0. XXXIV, rr 2, 
8—Whether bir applicability of the sections— Lower 
Burma Land and Revenue Act (II of 1876), s 87— 
‘Mortgagee’, ‘possession’, significance of, i 

Where a mortgagee pays revenue io. save.the 
mortgaged property from being sold, he is entitled 
under ss. 69 and 19, Contract Act, to 1ecover tke 
same from the mortgagor. Order XXXIV, rr. 2 and 
4 under which he may add the revenue paid, when 
the mortgage is finally adjusted, to the mortgage 
amount do not barthe applicability of the sections 
of the Contract Act referred to above. $ 


For the applicability of these sections the mor!- 


Strictly speaking the order ` 


ae, 


1933 


gagee need not have paid the amount personally, 
but itis sufficient if somebody paysiton his behalf, 
Bindhubashini Dassi v. Harendra Lal Roy (l; and‘ 
Dakhina Mohan Roy v. Saroda Mohan Roy (2) 
referred to > : 

The reference to mortgagee in se 37, Lower 
Burma Land and Revenue Act, is to a mortgagee in 
possession and not merely to a registered mortgagee 
and possession of the land referred to therein is to 
be regarded as possession by the owner. Maung- 
Sin v. Maung So Min (3), referred to 


Second Civil Appeal against the decree 
of the District Judge, Hanthawaddy, in Civil 
Appeal No, 65 of 1932. 

Mr, E. Hay, for the Appellant. 

‘Mr. Mootham, for the Respondent. 

Judgment.—The facts of this case, put 
shortly, are that Daw Pon and some others 
mortgaged certain land to other parties, and 
the mortgage has been assigned to Ma Mya 
May. Daw Pon has died, and the mort- 
gaged property, which belonged to Daw 
Pon, now belongs to Ma Lon and Po San, 
her children, as Daw Pon's legal representa- 
tives. To save the land from being sold 
for non-payment ofrevenue, Ma Mya May, 
the mortgagee paid the revenue and 
she filed a suit against Ma Lon and Po San 
to recover the revenue paid. The trial 
Court gave a decree as prayed against 
both the defendants. Po San let the matter 
rest, but Ma Lon ‘filed an appeal to the Dis- 
trict Court and had the decree set aside 
as regards herself. Ma Mya May, the 
mortgagee, how appealsto this court. 
learned District Judge wrote a very short 
jadgment, in which he says: 

“It is clear that Ma Mya May..... -hadno right to 
recover the expenses incurred in connection with the 
property as against Ma Lon otherwise than through 
the mortgage.” 

He states: 

“Ste could at no time have a personal decree 
against Ma Lon. Her proper course would have 
been to consider the land revenue as money added to 
the mortgage, and should have therefore sued on 
ae mortgage if she wishes to have any remedy against 

ai on. 

He gives no reason for this finding, und 
his attention seems never to have been 
directed to ss.69 and 70, Contract Act. 
That a mortgagee can recover a payment 
of this nature is clear from Bindubashini 
Dassi v. Harendra Lal Roy (1). ` Reference 
may also be made to Dakhina Mohan Roy 
v. Sarodan Mohan Roy (2). Itis true that 
by virtus of O. XXXIV, rr. 2 and 4,when the 
mortgage is being finally adjusted the 
mortgagee may add the revenue paid to save 
the land and similar payments in order to 
get a charge. on the mortgaged property 

(1) 25 O 305; 2 G W N 150. 

(2) 24 O 142; 20 I A 160; 6 Sar. 366 (P O). 
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to secure repayment of them but these rules 
in no way barss, 69 and 70, Contract’ Act, 
and thereis no doubt thats. 69 ors. 70 must 
apply to the present case. Section 69, Gon- 
tract Act, is as follows: 

‘A perso2 who is interested in the payment of 
money which another is bound by Jaw to pay and 


who therefore pays itis entitled to be reimbursed by 
the other” 


For respondent it was argued that to come 
under this section the appellant must prove 
that she paid the money; secondly that- she 
was interested in the payment and thirdly 
that Ma Lon was bound by law to pay the 
revenue. Heendeavoured to show from the 
evidence that Ma Mya May had not paid 
the money. It was actually paid over by 
her sister Ma On and agent Aung Kin 
but the evidence leaves in my mind nc doubt 
that though Ma Mya May did not pay the 
money personally, it was paid by others on 
her behalf and this point was not raised on 
behalf of Ma Lon in the lower Appellate 
Court. Iconsider it proved that Ma Mya 
May did pay the money. That she was 
interested in the payment is beyond all 
doubt. If the land had been sod by 
Government for non-payment of the revenue 
she would have lost the whole of her 
mortgage security. The third point was 
strongly pressed, viz., that Ma Lon was 
not bound by law to pay the revenue, 
Section 37, Lower Burma Land and Revenue 
Act, say that: 

“the amount payable on account of revenue.... 
shall be due jointly and severally from all persons 
who have been in possession of such land at any 
time during such year and all personswho have 


held under them as tenants, mortgagees,or condi- 
tioaal vendees," 


‘Stress was laid on the ‘fact that the 
revenue is payable by all persons who 
have been in possession of the land, and 
it was argued that Ma Lon was not in 
possession. It was further ergued that 
Ma Mya May was herself liable to pay 
revenue because she must be held to have 
held the land under the owners as mort- 
gagee. In. my opinion the reference to 
mortgagee here must be a reference to 
a mortgagee in possession and not mere- 
ly to aholder of a registered mortgage, 
Such a person certainly does not hold 
“under the owner,’ whereas a mortgagee 
in possession may well be regarded as 
being in possession of the land by license 
of the owner: vide Maung Sin v. Maung 
So Min (3). Reading the section as a 
whole, it seems- tô me that the pcssession 
of the land referred to must be regarded 


(3) 129 Ind Oas. 511; A I R-1931 Rang, 40: : 
Ind. Rul. (1931) Rang. 79. ee ee 
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as possession by the owner,- and that is 
why the peculiar phrase “held under them 


as tenants, mortgagees, ete., is used” posses- _— 


sion by a tenant is always ' regarded as on 
behalf of his landlord and therefore, when 
a tenant is in occupation of the land, 
possession is regarded as being still with 
the owner and the same would apply to 
a mortgagee in possession: vide case al- 
ready cited. 

The- question then arises as to whether 
Ma Lon can be regarded as being an own- 
er. in possession, She swears that she had 
not beén in possession and it was further 
argued that she benefited in no way by 
this payment personally because she is under 
no personal liability with regard to the 
mortgage, and therefore whether the land 
is saved or not is_a matter of perfect 
indifference to her, It was, no doubt, in 
viewof the difficulty of overcoming this 
argument that the appellant's Advocate 
stated that he was quite prepared to take 
adecree against Ma Lon only to be execut- 
ed against such property as she received 
from her mother’s estate. As heir to her 
mother Ma Lon undoubtedly had an interesl 
in this land, and Ma Mya May is entitl- 
ed to recover her dues from the estate of 
Daw Pon. Any savingof Daw Pon's estate 
which may increase the share of inherit- 
ance which falls toMa Lon will certainly 


result in Ma Lon enjoying the benefit of ' 


the payment. Ifon the other hand Va Lon 
inherits nothing from Daw Pon’s estate the 
decree will not be executable against her 
but in this case she will not be enjoying 


any benefit from the payment ; so that the _ 


provisions of s.70, Contract Act, will app- 
ly in either case. 

For these reasons I set aside the 
ment and decreeof the lower Appellate 
Oourt. Asthe net result, Ma Mya May will 
get a decree for the amount sued for with costs 
in the trial Court against PoSan. Against 
Ma Lon she will get a decree for the 
amount sued for and also for costs in 
all three courts; but this decree, sofar as 
Ma Lon is concerned, will only be execut- 
able out of property "which finds its way 
into Ma Lon’s hands as part of her share 
of the estate she receives as heir of her 
mother Daw Pon. 


N.A. Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Civil Revision No: 98-B of 1930. 
November 27, 1931. 

SUBHEDAR, A. J.C. | 
“PUNDALIK VITHOBA—Piawrire— 
APPLICANT 
versus 
GANPAT AND ANOTHER ~:DEFENDANT3S— 


Non-APPLICANTS. f s 

Civil Procedure Code (Act V of 1808), 8 151, O. 
IX, r. 13-—Limitation Act (IX of 1968}, 
I, Art 164—Provincial Small Cause Courts Act (IX 
of 1887:, s 17— Application to set aside ex parte 
decreein Small Cause Suit — Power to extend time. 

Except where there are special rules made by tLe 
High Court extending the provisions of a. 5 of the 
Limitation Act to applications for setting aside «x 
parte decrees, the courts will nothave the power to 
have recourse to the provisions of s 5 and since 
the Judicial Commissioner's Court -of Nagpur has 
not framed any rules under s. 122 of the Civil Prc- 
cedure Code extending the application of s. 5 of the 
Limitation Act to applications for setting aside ex 
parte decrees the courts of the Central Provinces 
have no power to extend the period of limitation for 
applications . falling within Art. 164, Limitation 
Act Sudalaimuthu Kudamban y Adndi Reddiar (2 , 
Pandharinath Kikalal v. Thakaredas Shankardas EN 
distinguished Ma Naw Naw v V. B. S. M. Somo- 
sundaram Chetty (1), Abdul Sheik v Mahomed 
Ayub (5), referred to 

The proviso tos 17 of the Provincial Small Cause 
Courts Act, 1887, is mandatory ard ‘an applicant is 


bound to make the deposit or give security along. 
with his application and not at any subsequent stage” 


of the proceedings and the court has no ‘power 
to enlarge the time for making the deposit of furnish- 
ing of the security. Chandulal v. Motilal Bansilal (1), 
referred tos 

The courts are also not entitled toenlarge the 
period prescribed by Art, 16t of the Limitation 
Act by having ‘recourse to s. 151 of 
Procedure Code, 

_Application for revision of the order of 
the Judge, -Small Cause Court, Akola, 
dated the 14th February, 1930, in Civil Suit 
No. 1856 of 1929 dated the 24th September, 
1929. 

Mr. G. G. Hatwalne, for ihe Applicant. ` 

Mr. D. W..Vathalay, for the Non-Appli- 
canis. 


Order.—The facts leading to this 
application for revision are shortly these :— 
The plaintiff applicant obtained an ex 
parte decree against the defendants-non- 
applicants on 24th September, 1929, in the 
Court of Small Causes, Akola. An applica- 
tion to set aside the ex parte decree was 
presented by the defendants on 19th Octo- 
ber, 1929, under the provisions of O, IX, r. 


s. 5, Soh. - 


the Oivil `. 


+ 


13 of the Onvil Procedure Code, read with s.. 


17 (1) ofthe Provincial Small Cause Courts 
Act, but no deposit as required by the pro- 


“ viso to the latter section was furnished. with 


the application nor any security given. 


` 
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After the expiry of the-period of 30days, 


prescribed by Art. 164 of the Limitation 
Act, ths defendant moved the court, 
on the 26th of October, 1929, to grant them 


one week's time to furnish security and time ` 


was given by the court to do this till 9th 
November, 1929. 

The plaintiff contested the defendant’s 
application in the lower Court on3 grounds 
namely, (1) that the same was not maintain- 
able becauseit was not accompanied by the 
necessary deposit or security as required by 
8. 17 (1) of the Provincial Small Cause 
Courts Act, (2) that the lower Court had no 
discretion in extending the time for fur- 


wishing security, and 3) that in any case 


the security having been furnished beyond 
the period of 30 days from the day the ex 
parte decree passed the court had no 
jurisdiction tocondone the delay under s. 5 
of the Limitation Act: - 

While admitting the fores of the first 
contention the lower Court held that since it 
bad the power to extend the time for giving 


security under s. 5 of the Limitation Act, . 


the application was within time. It accord- 
ingly set aside the ex parte decree. It is 
against this order that the present applica- 
tion for revision is filed by the plaintiff. 


It is rightly contended by the learned. 


Pleader for the applicant that the proviso 
to s. 17 of the Provincial Small Cause 
Courts Act, 1887, is mandatory and-the 
applicant was bound to make the deposit 
er give security along with his application 
and not at any subsequent stage of the 


proceedings and that the court had no power 


to enlarge the time for- making the deposit 
or furnishing of the security: Chandulalv. 
Moti'al Bansilal (1). It is also equally 
clear that except: where there are special 


rules made by the High Court extending - 


the provisions of s. 5 ofthe Limitation Act 
to` applications for setting aside ex parte 
decree the courts will not have the power 
to have recourse to the provisions of s, 5, 
ibid. InSudalaimuthu Kudambanv. Andi 
Reddiar- (2), and Pandharinath Kikalal v. 
Thakoredas Shankardas (3), the provisions 
ofs.5 of the Limitation Act were applied 
in extending the time prescribed by 
Art. 164 ofthe Limitation Act but it was 
so done because of the rules framed by 
both these High Courts under s. 122 of the 
Civil Procedure Code extending the pro- 
(1) 116 Ind. Cas 641; 26 N LR 63. 


(2) 66 Ind. Oas 101; 45 M 628; 15 L W494; 42 ML 
varie M W N 266; 30M LT. 342; A I R 122 


B . 
(3) R 122 Ind Cas. 76: 53 B153; 31 BomL R 484; 
AIR 1929 Bom 262; Ind Rul.. (1930) Bom. 108. 
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visions of s.-5 of the -Limitation Act to appli- 
cations to’sét aside ex parte decrees. 

On the oiher hand, since there are no such 
rules framed by the Rangoon High Court 
it was held in Ma Naw Naw v.V. E: S.M. 
Somasundaram Che'ty (4), that the provi- 


- gions of s. 5 of the Limitation Act do not 


apply toan application to set aside an 
ex parte decree, nor to an application to 
set aside an order of dismissal for default, 
Asimilar view wastaken by the Calcutta. 
High Court in Abdul Sheik v. Mahomed 
Ayub (5). In Govind v. Jairam Das (6). 
Findlay, J. C., relying on the Madras case 
held that s. 5 of the Limitation Act applied 
to the case where the application for setting 
aside an ea parte decree of the Small Cause 
Court was filed but the requirements of the 
proviso tos. 17 of the Provincial Small Cause 
Courts Act were not complied with within 
the prescribed period of limitation But it 
is apparent that the learned Judicial Com- 
missioner overlooked the fact that the 
Madras decision was based on the rules 
made by that High Court under s. 122 of 
the Civil Procedure Code making s. 5 of the 
Limitation Act specially applicable to cases 
coming within the purview of O. IX, r. 13 
of the Civil Procedure Code, Reliance was 
also placed by the learned Judicial Com» 
missioner on Munnal Lal v. Radhe Kishen 
(7), which was not however a case in. point. 
It was a case where the judgment-debtor - 
attempted to makea deposit undar O. XXI, 
r. 89 of the Civil Procedure Code, on the 
last day of limitation, but because the 
Treasury Officer refused lo accept the 
money the deposit was made the nextday 
and it washeldthat the judgment-debtor 
having doneall that lay in his power to 
deposit the money in time and having been 
prevented by the action of the Treasury 
Officer, should be taken to have made the 
payment within the time allowed by law. 
The courts are alsonot entitled to enlarge 
the period prescribed by Art. 164 of the 
Limitation Act by having recours:to 
s. 151 of the Civil Procedure Code: Ajodhya 
Mahton v. Phul Koer (8). 

Since this Court has not framed any 
rulesunder s. 122 of the Civil Procedure 
Code extending the application of s. 5 of 
the Limitation Act to applications for sett- 
ing aside ex parte decrees itis obvious that 

(4) 85 Ind. Cas. 324, 2 R655: A IR 1925 Rang. 187. 


(5) 56 Ind, Oas. 551; 24 O W N 380; 31 O L J 197. 
(61 102 Ind. Cas 228; 10 N LJ 76; A I R 1927 Nag, 


238. 

(7) 30 Ind. Oas. 186; 37 A 591: 13 AL J793. e 

(8\ 65 Ind. Oas. 311; 1 Pat. 277; (1922) Pat. 61; AT 
R 1922 Pat, 479. 
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the precedentsof the Madras and Bombay 
High Courts cannot apply to this province. 
I therefore hold that the lower Court had no 
power under the law to extend the period of 
limitation prescribed by Art. 164 of the 
Limitation Act and _ bring the applica- 
tion of the non-applicants for setting aside 
theex parte decree in time. 

The result is that this application for 
revision is allowed and the order setting 
asidethe ex parte decree passed by the 
lower Court set aside.- The non-applicants 
must pay all the costs in this as well asin 
the lower Court to the applicant. 

Pleader's fee Rs, 20. 

A Appeal dismissed. . 


eee 


LAHORE HIGH COURT. 
First Civil Appeal No. 51 of 1928. , 
March 28, 1933. 
| ADDISON AND Barns, JJ. ; 
- RAM LAL AND ANOTHER — DEFENDANTS 
ih. ` — APPELLANTS 
VETSUS 
Musammat BITA BAI AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

-Registration Act (XVI of 1908, s ?—Family 
arrangement—Necessity of registration—Unregistered 
deed acted upon—Doctrine of pari performance. 

‘A family arrangement, if itis in fact reduced to 
the form of a document, requires registration if it 
affects property of the value of over Rs. 100, 
Ram Gopal v. Tulshi Ram(1), referred to. 

But where a family arrangemént in the nature of 
a partition though effected by an unregistered 
document, has been acted upon and given full effect 
to by the parties, the doctrine of part performance 
will apply and the arrangement cannot be set aside 
on the ground that the deed was unregistered. 


Mahomed Musa v. Aghore Kumar Gangulit (2) and 


Vizagapatam Sugar Development Co. Ltd. v, Muthu- 
vamareddi (3), relied on. . 

First Civil Appeal from the decree’ of the 
‘Senior Subordinate Judge, Jhang, dated 
the 29th November, 1927. 

Messrs. J. N. Aggarwal and S. L. Puri, 
for the Appellants. 

Messrs. Badri Das, J. N. Khosla ‘and 
Achhru Ram, for the Respondents. 


Addison, J.—The plaintiff Musammat 
Sita Bai, who is the widow of Karam Chand, 
alleged that her husband's father Ram Lal 
defendant No. 1 and his two brothers Ladha 
Ram and Jai Chand, defendants Nos. 2 
and 3, formed a joint Hindu family along 
with her deceased husband. This family 
possessed joint house property and land. 
On 24th September, 1923, there was arrived 
at a family settlement whereby the house 


property was finally partitioned between 
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the brothers, the father retaining 
a portion for his life which was to go 
to specified sons on his death. Karam, 
Chand her deceased husband, and Ladha, 
Ram defendant No. 2 got the northern 
and southern portions respectively of what 
is called the external house while Jai 
Chand got what is called the internal 
house. The father Ram Lal was to keep 
2 certain portion of the house property in 
his possession as long as he lived. In 
order to adjust the differences in value 
Karam Chand and Ladha Ram had -to pay 
Rs. 800 to Jai Chand and Ladha Ram had 
to pay Rs. 300to Karam Chand. Further, 
each son had to pay to the father Rs. 10 a 
month, and if hedid not do so, he’was not 
to obtain any share in the moveable prop- 
erty on the father’s death. It was further 
alleged in the plaint that the land had: 
been equally divided between the three 
sons but it was alleged to remain in the 
possession of the father Ram Lal. Ac-- 
cordingly, ihe sons took possession of their 
respective shares in the house property and 
paid the money specified above to each 
other to equalise the value of the portion 
awarded to each. The plaintiff's husband 

died in May, 1924, and some time in 1923 
she alleges that the defendants took- 
forcible possession of part of the house 
yroperty allotted to her husband. Further, 
on the 26th March, 1925, defendant No, 1 
executed another deed cancelling the deed 
which embodied the family settlement of 
the 24th September, 1923. The plaintiff 
accordingly prayed for possession of the 
property allotted to her husband of which 
the defendants had taken forcible posses- 
sion, and further prayed fora declaration 
that she was the owner of the rest of the 
property allottedto her husband, includ- 
ing the portion which the father Ram Lal 
was allowed to retain during his lifetime, 
As regards the land, she also asked’for a 
declaration that she was the owner of a one- 
third share in it. ; 

-Ram Laland Ladha Ram pleaded that 
they were all members of a joint Hindu 
family which still existed and that there ` 
was no family settlement arrived at on 
the 24th September, 1923, although Ram. 
Lal then executed a will allotting different 
portions of the house property to his “sons; 
but it was pleaded that this was merely. 
done for convenience and did not represent 
a final partition of the house property. 

The trial Judge held that there was a 
family settlement on the 24th September, 
1923, so far as the house property ‘was 
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concerned but that the document of the 
date mentioned was merely a will in so. 
far as ifstated that the land would be 
divided in equal shares between the three 
brothers on Ram Lal’s death. He accord- 
ingly dismissed the suit with respect to 
the declaration prayed for regarding the 
land but decreed it as regards the house 
property. Against this decision Ram Lal 
defendant No. 1 has appealed. 

Jai Chand, defendant No. 3, practically 
admitted the claim of the plaintiff and 
Ram Lat and Ladha Ram alone contested 
the suit. They gave evidence to the effect 
that what was embodied in the document 
of the 24th September, 1923, was abrogated 
the very next day and that the division 
of the house property was merely done for 
convenience in order to stop the quarrels 
of the females of the ‘household. On the 
other hand, Nand Lal, a relative of the 
plaintiff, has given-evidence to the effect that 
the partition of the house property was given 
effect to at once and that the preperty 
was partitioned, certain walls being erected 
and doors made, and the parties took 
possession of their respective shares. It 
has been proved that the sums mentionéd 
as payable by one brother to the other 
were paid. Even as late as 10th Novem- 
ber, 1924, i. e., after the death of Karam 
Chand, Ladha Ram made an application 
to the Municipal Committee for permission 
to open a new door. In that application 
he admitted that the house, which jointly 
belonged to him and his dezeased brother 
Karam Chand, had been partitioned and 

- that the building of the partition wall had 

- necessitated the opening of a new door for 
which he applied for permission. There-is 
no question, therefore, that up to that date 

-it was recognised that the house property 
‘had been partitioned. between the three 
brothers, and the only question is whether 
this was done merely for convenience.or was 
intended to bea final partition of that por- 
tion’ of-the property. 


The document itself undoubtedly required 
_ registration.. As held by a Full Bench in 
Ram Gopal v. Tulshi Ram (1) a family arran- 
gement, ifit is in fact reduced tothe form 
of a document, requires registration if.it 
affects property of the value of over Rs. 100 
as it does in the. present case. 
doctrine of part performance recognised -by 
their Lordships of the Privy. Council in 


Mahomed Musa v. Aghore . Kumar Ganguli ` 


(1) 116 Ind, Cas. 851; 51 A 719; 26 A LJ952;AT 
R 1928 All. 641 (F B) 
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(2) and bya Full Bench of the Madras 
High Courtin Vizagapatam Sugar) Develop- 
ment Co. Ltd., v.- Muthuramareddi (8) 
applies to the present case. From .1923 up to 
1925 although Karam Chand died in May, 
1924, the sattlement as regards the house 
property was fully acted upon. Partition 


-walis were put up where necessary; new 


doors were opened; an application was made 
to the Municipal Committee admitting 
partition between the brothers; and the 
brothers paid to each other the various 
sums fixed by their father in order to adjust 
ihe value of the shares allotted to each, 
These things not only prove that full effect 
was given to what had been agreed to but 
that “this partition of the house property 
was meant to be a final partition thereof 


and was not done merely for the temporary 


convenience of the parties until a final 
partition should be later effected. If it 
had been merely a temporary partition 


‘for the convenience of the females of the 


family, there was no necessity for one brother 
to compensate the other brother because one 
brother had obtained a greater share than the 
other brother. This circumstance i is conclusive 
as regards the final nature of the partition 
of the house property. 

For the reasons given there can be no 


doubt that the judgment of the trial Court 


is correct and that there was a final parti- 


tion of the house property in the lifetime 


of the plaintiff's husband.. She is thus 
entitled to succeed to her husband. The 
suit as regards the house property was 
properly decreed andI would dismiss this 
appeal with costs. 


Bee J.—I agree. 


Appeal dismissed. 

B "98 Tnd. Cas, 9:0; 420601; 17 Bom. L R 420; 
2I CL J 231; 28 M L J518; 19 0 W N20: BAL 
J229:17 MLT 1413; 2 L W 258; (1915) M W N 621; 
421 A1(P C). 

(3) 76 Ind. Cas. 886; 46 M919; 45 M Ld 528 A 4 
R 1924 Mad. 271; 33 ML T 53; (1924)-M WN if 
uF B} 





‘OUDH CHIEF COURT. 
Execution Decree Appeal No. 7 of 1982. 
February 27, 1933. 

. Raza AND Nanavorry, J. 

RAJA. BAKHSH SINGH AND OTHERB— 

APPELLANTS 
TETSUS 
` RAJA RAM—RESPONDENT. 

Hindu Law—Debts— Liability of sens and indi 
sons for father's debis—Mortgage executed by father 
—Sutt against sons and grandsons—Decree against 
property ef father in hands of sons only—Joint 
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family property, if can be attached and sold—Civil 
Procedure Code (Act V of 1908},s 53. 

In the case ofa joint family the sons, grandscns 
and great-grandsens are liable to pay the debts of 
their father, grand-father or great-grand-father, even 
if the debts were contracted by him for his own 
benefit provided they were not incurred for an un- 
lawful or immoral purpose. The liability is not 
a personal one but is limited to the joint family 
property. 

Where a mortgagee snedthe sons and grandsons 
on a‘mortgage executed by the father and the suit 
wes decreed only against the estate ofthe father in 
the hands of the sons, butdismissed as against the 
grandsons, and the decree-holder sought to attach 
the joint family property: 

Held, that as the grandsons weie not liable 
under the desree, their interest in the joint family 
property could not bə attached in execution of the 
decree and that s. 53, Civil Procedure Code, would 
not help the decree-holder as there wasno decree 
against thefgrandsons. . 

Execution Decree Appeal against an 
order of the Sub-Judge, Hardoi, dated the 
27th October, 1931. | 

Mr. Radha Krishna, for the Appellants. 

Messrs. Haider Hussain and Hargobind 
Dayal Bajpai, for the Respondents. 

Judgment —This is an execution first 
appeal, and arises in the following circum- 
stances: Raja Ram of Mahmudpur, brought 
a suit against Gaya Singh and others to 
recover Rs. 19,500 by sale of a 10 biswas 
share in Mahmudpur, comprised in a re- 
gistered mortgage executed by Badri Singh 
(since deceased) and Chandika Singh, for 
Rs. 10,000, bearing interest at ll annas per 
cent. per mensem, (with six-monthly rests), 
on 15th November, 1920. The following 
pedigree will be useful for reference: 


Manna Singh 





| 


_ Mitan ca Badri Singh 





| 
Jang Bahadur Singh 


Bhagwan Bakhsh Singh, 
Defendant 4 


| 
Chandika Singh 
Defendant 3 


Defendants 
13 to 17 (sons). 








Randhir Singh 


Gaya Singh 
y g Defendant 2, 


Defendant 1. 


Lamenm 


| 
Raja Bakhsh Singh 














Rampal Singh 
(Defendant 8). Defendant 9. 
me | were 
ee 
Babu si Lalji Singh Munawan Singh 


(Defendant 10) (Defendant 11). (Defendant 12). 


Thê mortgage in suit was executed by 
Badri Singh, and Chandika Singh alone 
-for Rs. 10,000, advanced in cash. Thus 
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there was no antecedent debt. The learn- 
ed Subordinate Judge found that the mort- 
gage was not executed for any family 
necessity. He found also that the property 
in suit wasthe joint ancestral property of 
the mortgagors. The result was that only 
a simple money decree was passed on 138th 
May, 1931, on the basis of the deed in suit, 
as against theestate of Badri Singh deceas- 
ed in the hands of defendants Nos. I and 2, 
and against Chandika Singh, defendant No. 
3,- (personally). The decretal order is in 
the following terms: 

“I therefore decree the sum of Rs, 19,500 with 
costs, interest at the contract rate on Rs, 10,000 
during the pendency of the suit and future interest 
at six per cent. per annum on the entire decretal 
amount, as against defendant No, 3 personally and 
against the estate of Badri Singh in the hands of 
defendants Nes. 1 and 2, under r. 1, O. XX and r. 6, 
O. JX, Sch, I, Civil Procedure Code. The suit is 
dismissed as against the other defendants Defendants 
Nos. 4,7 and 8 to 17 will get respective costs from the 
plaintiff's.” 


_ Raja Ram (decree-holder) took out exe- 
cution against Gaya Singh, Randhir Singh 
and Chandika Singh, on 18th May, 1931, 
and applied for attachment and sale of 
several properties, including 7 biswas 10 
biswansis share of village Mahmudpur, out 
of the 10 biswas share, comprised in the 
mortgage mentioned above. Raja Bakhsh 
Singh (defendant No.8), and Rampal Singh 
(defendant No. 9), (sons of Gaya Singh 
defendant No. 1) and Babu Singh (defend- 
ant No. 10), Lalji Singh (defendant No. 11) 
and Munawan Singh (defendant No. 12): 
(sons of Randhir Singh defendant No. 2) 
filed objections contending that the plaint- 
if’s suit was dismissed as against them, 
that the property in dispute was the joint 
family property, and that it could not be 
sold in execution of the decree, as the debt, 
on the basisof which the decree was passed, 
did not benefit the family, and had been 
contracted for immoral -purposes. The 
learned Subordinate Judge framed thre 
issues and found as follows: f 
(1) The property in dispute was the an- 
cestral joint family property as alleged by 
the objectors, (2) The debt in question was 
not contracted for immoral purposes. (3) 
The plea that the debt was contracted for 
immoral purposes could be taken by the 
objector and was not barred by the rule of 
res judicata. Having found that the debt 
in question was not contracted for immoral 
purposes, the learned Subordinate Judge 
dismissed the objections, relying on the 
ruling of their Lordships of the Privy -Coun- 
cilin the case of Brij. Narain v. Mangal 


3 


“by the 


1933 


Psasad (1). He also overruled the objector's 
contention that if the Executing Court 
decided that the property in dispute should 
be sold in execution of the decree, the 


and 2), would be sold first, and then that 
of the sons (defendants Nos. 8 to 12 objec- 
tors). The defendants Nos. 8 to 12, who are 
the minor sons of Gaya Singh and Randhir 
Singh, (defendants Nos. 1 and 2), have 
filed this appeal, challenging the order of 
dismissal pressed by the learnedSubordinate 
Judge on their objections. This appeal 
has been pressed before us on two grounds: 

(1) Thesuit having been dismissed against 
the appellants, (defendants Nos. 8 to 12), 
and the property in dispute being joint 
ancestral property no execution can proceed 
against that property. (2) The decree- 
holder’s application for attachment of a 
definite share and not of the undivided 
interest of the judgment-debtors (defendants 
Nos. 1 to 3) and hence it is bad in law. 
We think that the learned Subordinate 
Judge has not approached the case in the 
right way. 

It is true that by the Mitakshara Law a 
judgment against the father of the family 
can be executed against the whole of the 
Mitakshara property in every event but one, 
viz., that the debt, in respect of which the 
judgment has been obtained, was a debt 
incurred for illegal:or immoral purposes: 
see Sripat Singh V. P. K. Tagore (2). Tt 
is also true that ifthe managing co-parcener 
ofa joint Hindu estate is the father and 
the reversioners are the sons, he may, by 
incurring debt, so long it is not for an 
immoral purpose, lay the estate open to be 
taken in execution proceeding upon a decree 
for payment of that debt: see Brij Narain 
v. Manga! Prasad (1). The rules as to the 
son’s liability to pay his father’s debts, 
as expressly laid down in Brij Narain’s 
case (1), — extends equally to 
grandsons and great-grandsons. Under 
the law of the Mitakshara,- the rights of 
descendants are co-extensive with their 
obligations. The great-grandson is as 
much a mémber of the joint family as a 
son or grandson. Thus a Hindu governed 
Mitakshara, who has received 
(1) 77 Ind. Cas. 689; AI R 1924 P O50: 511A 
129; 46 A 95:'21.A L J 934; 46 M LJ 23;5P L 
T 1; 28 © WN 253; (1924) M W N68;19L W 72; 
2 Pat. L R 41;100 & ALR 82; 33M L T 457; 26 
hope LR 500; 11.0 L J 107; 1 OWN 48 


(P ©). 

(2) 39 Ind. Cas, 252; A I R1916 P C220; 411I A 
1: 44 0524; 32M LJ 133,15 AL J 147: (1917) 
M WN 193; 21 OW N 442; 25 O L J 220;21 M L 
T 222; 19 Bom, L R 290 (P 0). ` 


> as 


rey 


raja Bardan siidi v. RAJA RAM. 


. the joint family property. 


‘and great-grandsons therein. 
“mot parties to the suit, are bound by the 


' grandfather 
‘not validate a mortgage which is invalid 
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ancestral assets, 15 liable for the , debts of 


“his great-grandfather in addition to the 


debts of his father or grandfather: see 


` Masit Ulah v. Damodar Prasad (3). 


share of their fathers (defendants Nos. :1 .- : 
_ grandsons and great-grandsons are liable 


Inthecase of a joint family the sons, 


to pay the debts of their father, grand- 
father or ygreat-grandfather, even if the 
debts were contracted by him for his own 
benefit provided they were not incurred for 


“an unlawful or immoral purpose. The labil- 


ity to pay debts contracted by the father, 
grandfather or great-grandfather, though 
for his own benefit, arises from a religious 


“and pious obligation which is placed upon 


the sons, grand-sons and great-grandsotis 


“under the Mitakshara Law todischarge the 
debts of their father, grandfather or great- 


grandfather, provided the debts were not 
contracted for an unlawful or immoral 
purpose. The liability however is not a 


` personal one, that is to say, the creditor 


of the father, grandfather or great-grand- 
father is not entitled to proceed against the 
person or the separate property of the sons, 
grandsons or great-grandsons; it is limited to 
The liability 
exists whether the father, grandfather or 
great-grandather has contracted a debt for 
his own personal benefit, the creditor may 
obtain a personal decree against him alone, 
and may enforce the decree by attachment 
and sale of the entire co-parcenary property, 
including the interesis of the sons, grandsons 
They, though 


sale by reason of their pious duty to pay the 
debts of their father, grandfather or great- 
grandfather; and they cannot cover the prop- 


- erty, unless they prove that there was no debt 
‘at all, or that the debt was contracted for 


immoral purposes; and that the purchaser 
at the sale had notice that it was so con- 
tracted. 

The merecircumstance of a pious obli- 
gation of a Hindu son, grandson or great- 
grandson, to pay the debt of his father, 
or great-grandfather, does 


for want of legal necessity orof the neces- 
sity for the payment of an antecedent debt: 


_ but the mortgegee may obtain a simple 


money decree ifthe debt was not incurred 
for immoral purposes; and it does nos follow 
that the mortgagee cannot getat all at the 


_ interests of sons, grandsonsor great-grand- 


(3) 98 Ind Cas. 1031:A IR 1926 P O 105; 53 I 
A 204; 48 A 518; 30 W N 721; (1926) M W N 816; 


24 LW 551; 440 LJ 321: 51 MLJ 792; 28 Bom. 


LR 1402; 7 P LT-815;25 A LJ1;31 OWN 293; 


8MLT 77 (PO). 
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sonsin {he mortgaged properly. Itis the 
mortgage alone that doesnot bind the sons, 
grandsons or great-grandsons with the 
result that the mortgagee is not entitled to 
a mortgage decree against them. Bui 
this does not relieve thesons, grand sons or 
great-grandsons from the pious obligation 
to pay the debt of their father,” grand- 
father or greal-grandfather tothe mortgagee 
provided the debt was not incurred for 
immoral purposes. To the extent to which 
‘the mortgage does not bind the property, 
the mortgagee is entitled to treat the mort- 
gage debt as a ‘simple’ as distinguished 
from a “secured” debt; and he may obtain 
money decree against the father and the 
sons; and may have the whole of the mort- 
gaged property -attached and sold in execu- 
tion of the decree: see Mulla’s Hindu Law, 
Edn. 5, pages 295-298 and 302, 306. 
All this is true, but we have to see 
what orders should be passed in ‘the case 
before us. The difficulties in this case 
have all arisen from the fact, that the suit 
was entirely dismissed against defendants 
Nos. 8 to 12, though they had’ not pleaded 
that the debt had been contracted by 
their grandfather for any unlawful or 
immoral purpose; and the decree (simple 
-money decree) was passed against the 
in the hands of 
defendants Nos. 1 and 2alone. There is no 
personal decree against Badri Singh. The 
decree under execution, though open to 
objection, has unfortunately become final, 
and now we must take it as it is. 
The result is that the plaintiff is not now 
entitled to -any relief against defendants 
Nos. 8to 12; and they are not in any case, 
liable for the debt for which the decree in 
question was passed against the estate of 
Badri Singh in the hands of defendants 
Nos. 1 and 2 alone. Inthe peculiar circum- 
stances of the case, execution cannot 
proceed against the family property, so far 
as the interest of defendants Nos. & to 12 
“is concerned. The decree has been passed 
against defendants Nos. 1 and 2 alone as 


the legal representatives of Badri Singh, 
deceased, and execution may proceed 
against their undivided interest in the 


property in dispute. | 

According to the Mitakshara law, es 
applied in all the provinces, the undivided 
interest of a co-parcener may be attached 
and sold'in execution of a decree against 
him. - But as the suit has been entirely 
dismissed against defendants Nos. 8 to 12, 
their interest (undivided) in the property in 
dispute ‘cannot be attached and sold in 
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execution of the decree. In our opinion, 
s. 53, Civil Procedure Code, cannot help the 
plaintiff (decree-holder) in this case. The 
decree has been passed against defendants 
Nos. 1 and?,alone as the legal represen- 
tatives of Padri Singh, anditis for payment 
of money out ofthe property of the deceased 
in their hands alone. No decree has been 
passed against ‘defendants. Nos.8to 12, and 
the suit has been entirely dismissed as again- 
st them. 

Hence we allowthe appeal and, setting 
aside the order of the-lower Court, direct 
that the interest of the objectors, (de- 
fendants Nos.8 to 12), in the. property in 
dispute, be released from attachment. 
Having regard to all the facts and circum- 
stances of the case, we order that the 
parties should bear their own costs, in these 
proceedings, in this Court and also in the 
Court below. 


NA. Appeal allowed. 


MADRAS HIGH COURT. - A 
Letters Patent Appeal No. 143 of 1929. 
January 23, 1933. À 
BRASLEY CO. J., AND BARDSWELL, J. > 
Tas SECRETARY or STATE ror INDIA 
IN COUNCIL—APPELLANT f 


CETSUS 
KOOHERLAKOTA SUBBA RAO — 
RESPONDENT. ; 
Regulation (I of 1808), s. 5—Madras Village 


Officers Act (III of 1695), s. 28 (1)—Revenue Board 
—FPower to revise orders relating to dismissal or 
punishment of village officers—Suit to declare order 
of dismissal passed by Board ultra vires—Maintain- 
ability—Specifie Relief Act (I of 18773, so 42, 
whether exhaustive. 

. A karnam was dismissed by a Divisional Officer. 
On appeal the District Collector modified the punish- 
ment to one of suspension for one year. A second 
appeal was preferred and the Board of Revenue 
restored the-order of suspension. The karnam filed 
a suit for a declaration that the order of the Board 
was ultra vires: ae 

Held, (i) that the Board had no power to entertain 
a second appeal, nor to interfere in revision and its 
order was, therefore, ulira vires; [p. 402, col. 1.] 

(ii) that 3.42, Specific Relief Act, is not exhaustive 
of declaratory suite that could be. filed and the 
present suit was maintainable. Robert Fisher iv. 
Seeretary of State for India in Council (2), followed. 
Sheoparsan Singh v. Rama Nandan Prasad Singh, 
(4), explained. - Yellavajhula Surayya v. Yellavajhula 
Subbamia, (5), P. C. Theva v. V. Samban (6), Muhamad 
Fakimul Huq v.Gajat Ballan Ghosh (7), referred to. 
Tp. 403, col. 1.] 

Section 5 of Regulation I of 1803 gives to the Board 
no punitive powers over village Officers but such power 
is given toit by s. 33 of the same Regulation, which 
empowers it to “punish neglect in the Subordinate 
Officers of Revenue according tothe powers vested in 
them for that purpose.” [p. 401, col. 2.) : 


1855 . 


Letters Patent Appeal againstthe judg- 
ment of Mr. Justice Wallace in Second Appeal 
No. 202 of 1926 preferred to the High 
Court against the decree of the court of 
the Subordinate Judge, Masulipatam, 
in Appeal Suit No. 20 of1925 A. S. No. 54 of 
1924,) Sub-Court, Ellore, preferred against 
the decree of the court of the District Munsif, 
Kovvú in Original Suit No. 699 of 1922. 

Bardswell,J.—The Appellant is the 
Secretary of State. The respondent was 
thekarnam of a village in the Kistna, 
District. He was dismissed on 4th October, 
1921, by the Revenue Divisional Officer of 
Ellore for having got appointed as tala- 
yari a young boy whom he made use of. 
as his own servant. On appeal the District 
Coollector, cn 2nd December, 1921, modified 
his punishment to one of suspension for a 
year. Hethen, very ill-advisedly, present- 
eda second appeal to the Board of Revenue. 
He had, infact, no right of appealas under 
the proviso to.s. 23 (1). of Madras Act HI 
of 1895 there can be a second appeal to the, 
Board on amatter of punishment, only in 
the case of a dismissal of a, village Officer.. 
None the less the appeal was entertained 
by the Board which, apparently without 
hearing the present respondent, set aside 
the Collector's order `of suspension 
and restored the original order of dis- 
missal. The respondent then filed O. 
S. No. 699 of 1922 in the Court of the Dis. 
trict Munsif of Kovvur praying for ade- 
claration that the order of the Board of 
Revenue was invalid and. ultra vires. The 
District Munsif granted adecree as prayed. 
for but on appeal the Principal Subordinate 
Judgeof Masulipatam dismissed the suit 
holding that the Board of Revenue had 
acted inthe legitimate exercise of revis- 
ional powers which it derived froms.5 of 
Madras Regulation I of 1803. On Second Ap- 
peal (202 of 1926) Wallace, J.,has restored the 
decision of the District Munsif holding that 
s. 9 of Regulation Iof1803 did not give to 
the Board the power of revision . which 
the first Appellate Court had found that 
it possessed thereunder, neither did the 
Board have any inherent power, outside 
the Acts and Regulations, to interfere with 
and enhance the order.of suspension which 
had been passed by the District Collector 
in this case. He has also held, in agree- 
ment with the two lower Courts, that the 
suit was maintainable.’ ` 

That there was no right of appeal is con- 
ceded and cannot indeed be disputed in 
the face ofthe plain language of the pro- 
visoto s. 23 (1) of Madras Act III, of 1895, 


l4i—=51 & 52 
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The Board of Revenueshould not therefore, 
have entertained the respondent's appeal. 
It is, however, contended by tle learned- 
Government Pleader that the Board was in 
fact acting intheexercise ofits revisional 
powers though it did not in any way in- 
dicate that it was so doing and that it got» 
such powers from's.5 of Regulation of 
1808 which section has never been abolished. . 
Wallace, J., has dealt with their contention 
in his.judgment and Iwould, with all .res- 
pect, express myself as in entire agreement: 
both with the conelusion which he has. 
come to andthe reasons that hehas given 
therefor. Section 5 of Regulation Iof 1803: 
runs thus:— me 
The Board of Revenue have had,and are hereby: 
declared to have, authority to superintend: and 
control all personsemployed in the executive admini- 
stration ofthe public revenue; all zamindars ‘or. 
proprietors of land paying revenue and all farmers, 
securities, . raiyats or other persons concerned jin, or 
responsible for, any part -of the revenue xof, 
Government as farasthe said superintendence and’ 
control. may relate. to the executive administration of. 


the revenue under the régulations now enacted or to’ 
be hereafter enacted.” ; 


As has been pointed out by Wallace; J., 
the section gives to the Board no. punitive: 
powers over Village Officers but: such power 
is given toit by s. 33 of the same Regula- 
tion which empowers itto “punish neglect 
inthe Subordinate Officers of Reyenue. 
according tothe powers vested in’ them for 
that purpose.” Under Regulation XXIX, 
of 1802 it was laid down that karnams. 
could only be dismissed from their offices. 
by the sentence ofa Court of Judicature. 
Power todismiss karnams was given. to: 
the Board of Revenue bys. 7 (3) of Regula- 
tion IL of 1806, while by Regulation--VI ` 
of 1831 the power theretofore, exercised by 
the Board of Revenue over karnams. in 
ryotwart tracts was transferred to Collectors 
subject to the approval -of the Board and 
by Act IT of 1869, s. 7 (3) of Regulation IE 
of 1806 was repealed Finally there came 
Madras Act III of 1895, in which there, is 
no mention. of any revisional power being 
vested in the Board of Revenue, while- its 
appellate powers inmatters of punishment 
are stated asbeing those of hearing first 
appeals against punitive orders passed by 
Collector inthe first instance 
and second appeals in the circumstances 
already noted. Itis argued for the appel- 
lant that, though there have been express 
provisions as tothe powers of the Board 
in matters of punishment, yet it still has 
authority to. deal with questions of puhish- 
ment in revision under s.5 of Regulation 
1 of 1803 though. such authority is not 


402-, ` 


expressly given to it by that section, That 
contention however, is not- justified by the 
wording of the section itself while the fact 
chat powers of punishment have always 


been given by specific provision indicates- 


that such powers ¡belonged to a separate 
category from those of general superinten- 
dence andcontrol. The learned Govern- 
ment Pleader has referred by way of analogy 
to s: 107. of the Government of India Act and 
has quoted Inre Chinnayya -Gounder (1) 
which in agreement with what was stated 
in a previous decision of this court, points 
out that the two things required to con- 
stitute appellate jurisdiction in which 


revisional jurisdiction is included are the- 


existence of the relation of superior and 


inferior court and the power,on the part of. 


the former to review decisions of the latter. 
But the same decision holds that a Collec- 
tor when passing a punitive order under 
8.7 of Act ILI of 1895, is not a court sub- 
ject tothe High Court jurisdiction. He 
cannot, indeed, when he passesa punitive 
order against a Village Officer be taken as 
acting as a court at all. He is acting then 
deparimentally asan executive Officer as 
is, indeed, pointed out in In re Chinnayya 
Goundar (1) and so too the Board of Revenue 
when it deals on appeal with such orders 
isan executive authority and not a court. 
And so the analogy ofs. 107 cannot apply. 
Especially is it impossible to hold that the 
Board can have the authority which it 
claims to dismiss a karnam in revision in 
circumstances such as those in the present 
case. Under Regulation XXIX of 1802 it 
had no power to dismissa karnam in any 
circumstances, and asthat Regulation was 
still in force if-1803,s. 5 of Regulation 1 
of that year could not give it any such 
power. Nor couldit have it on the passing 
of Regulation IT of 1806 as it then became 
the sole authority by which a karnam 
could be dismissed. Jt could only possibly 
have. it after the passing of Regulation 
Vi of 1831 when its power over karnams 
in ryotwart tracis was transferred to 
Collectors and, for it to have it then, these 
would have to be read with s. 5 of Regula- 
tionI of 1803 an implication that was 
not there when the Régulation was first 
passed. Such an idea cannot be seriously 
entertained. I- have no doubt but that the 
order of the Board now under consideration 
was passed without jurisdiction and was 
ulira vires. 

-The next question ihat arises is that of 


(1) 66 Ind. Cas. 566; 41 M LJ577;14L W 548; 
(1821) M W N 757; A I R 1922 Mad, 337. 
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whether the suit is maliittainable. The res-. 
pondent sued for a mere declaration without 
any consequential relief and ib would appear 
th the could not at the time of suing ask for.. 
any such relief. The argument for the appel-* 
lant is that his case does not come under s. 42 
of the SpecificRelief Act and that therefore, 
the suit did notlie. In the opinion of Wal- 
lace, J., the respondent was not suing as a 
person entitled to any legal character or to 
any right as to any property so that if 
£. 42 was exhaustive of declaratory suits, 
the suit would not lie, but he has followed 
the view which has generally been taken. 
by this court that that section is not exhaus- 
tive and has therefore, upheld the findings 
ofthe lower Courts thatthe suit could be 
maintained. In this connection reference has 
first of all to be made tothe Privy Council’ 
decision in Robert Fisher v. Secretary 
of State in Council (2). That had to do 
with a suit which was in substance to have 
the true construction of a Statute declared 
and to havé an act done in contravention 
of the Statute, rightly understood, pronounc- 
ed void and of no effect. The Privy 
Council points out that this is not the 
sort of declaratory decree which thé framers 
of the Specific Relief Act had in their 
mind, while at the same time holding that 
even if that Act applied there could be no 
objection, in the circumstances, on the score 
that further relief was not prayed for. In 
that case there had been an order, passed 
under Madras Act I of 1876, for separate 
registration and assessment. The Govern- 
ment directed the Collector to cancel this 
order and it was this action of Government 
which was found to be ultra vires. Under 
Act I of 1876 any person who is aggrieved 
by an order, whether granting or refusing 
separate registration, has to seek his remedy 
by a suit and it may be noted that the 
suit is to be one for.a declaration that 
the separate registration ought or ought not 
to have been made as the case may be. 
That point, however, does not seem -to 
have been considered. This ruling has 
been followed by this court, as an autho- 
rity for the proposition that s. 42 is not 
exhaustive of declaratory suits, in a number 
of cases which have been stated by Wal- 
lace, J., in his judgment.. The latest of these 
cases is Veeramachaneni' Ramaswami v. 
Soma Pitchayya (3). There has, however, 
to be considered a later decision of the 


(2) 22 M 270. 
(3) 58 Ind. Cas, 585; 43 M 410; (1990) M W N 893; 
88 M L J 226, i 
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` Privy Council in Sheoparsan Singh v, 
Ramanandan Prasad Singh (4). The: plaint- 
` i§fs in. that .case-had prayed fora declara- 
tion that a will, probate of which : had 
.bėen granted, was not genuine and the 
Privy Council pointed out that under s. 
-42.a ‘plaintiff hasto be entitled toa legal 
characier or toa right as to property and 
that the plaintiffs could not. predicate this 
of themselves as.they described themselves 
in the. plaint.as entitled to the estate in 
case,of an intestacy, whereas, as things 
stood, there was no intestacy, since the 
the will had been affirnied by a court exer- 
cising appropriate jurisdiction. The suit 
was, indeed, nothing more than an attempt 
to evade or annul the adjudication in the 
testamentary suit. Thesuit was held to 
:fail-at.the very outset because the plaint- 
iffs were not clothed with a legal chara- 
eter of ‘title which would authorise them 
‘to ask for the declaratory decree sought by 
their plaint. This decision, which does not 
consider Robert Fisher v. Secretary of 
State for India- in Council (2) and was 
passed in very different circumstances [rom 
those of the earlier decision and of the 
case now under notice, has been inter- 
preted by a Bench of this court in Yellav- 
ajhula Surayya v. Yellevajhula Subbamma 
(5) as having turned on the fact that the 
will which was sought to be avoided had 


been’ affirmed bya court exercising ap-. 


‘propriate jurisdiction and that, as-the 
propriety of that decision 
impeached in the subsequent proceedings, 
the plaintiffs could not sue, not being rever- 
sloners.. I would with respect agree with 
this view ofthe decision. In P. C. Thevar 
v. V. Samban (6) however, it has been held 
to ‘be quite clear from this later Privy 
Council decision that, apart from s. 42, 
the courts have no power to grant a mere- 
ly declaratory decree, and agreement has 
been expressed with the view taken as to 
that by Pollock and Mulla in their commeh- 
tary. In Muhamad Fahimul Huq v. Gajat 
Ballav Ghosh (7) it was held that there was 
no substance ‘in the contentions that s..42 
was not exhaustive and that. apart from 
statutory authority the general law entitles 
the plaintiff to a- declaration. That was a 


- (4) 33 Ind. Cas. 914; 43 O 691;14 A L J 466; 200 

W N 738; 18 Bom L R 397; 23 O LJ 621; (1916) 1 

M WN 419; 20MLT1; 3L W 544,31 ML J 77; 43 
ITA9L(P.0.).  - : 

(5) 58 Ind, Cas. 498; 43 M4at pi 26;26 MLT 154; 

(1919) M W N 580; 37 M L J 405. 2 : 

(6) 110 Ind. Oas. 595; 6 R 188; AI R 1928 Rang. 143. 

f 1) 74 Ind. Gas, 403; 2 Pat 391; A I-R 1923 Pat. 475; 
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case in whicha mere declaration was prayr 
‘ed for though consequential relief was clear- 
ly available. This decision though one of 


1922, does not refer to Sheoparsan Singh vV. 


Ramanandan Prasad Singh (4);neither does it 
v.- Secretary of 
State for India in Council (2). In Bhola 
Nath Shanker Das v. Lachmi Narain (8) a 
Bench stated, without reference to any autho- 
rities, that British Indian Courts have no ge- 
neral powers to make a declaratory decree 


“outside the limits formulated -by.s. 42. 


What was asked for was a declaration. of 
what appeared to bea self-evident proposi- 
tion. In Kailash Chandra Dutt v.. Jagesh 
Chandra Majumdar (9) the Calcutta High 
Court quoted from, the decision in-Sheopar- 
san Singh v. Ramanandan Prasad Singh (4): 
“A plaintiff coming under this section (42) 
must . be entitled to a. legal chara- 
cter or toa right to property” and held 
that as the then plaintiff did not correspond | 
to this description his suit was nob main- 
tainable. “He was the share-holder of a 
company who sued for a-declaration that 
certain persons were no longer. directors. 
In thiscase the decisionin Robert Fisher v. 
Secretary ofState for India in Council (2) was 
not considered. -In Bai Shri Vanktuba--v. 
Thakore Agaringhjt Raisinghji (10) , -a de- 
cision of 1910, it is stated as having been 
long established that the general power 
vested in the courts in India under the 
Civil Procedure Code to entertain all suits 
ofa civil nature- excepting suits: of which 
cognisance is barred by any enactment for 
the time being in force, does not carry with 
it the general power of making declara- 
tion éxcept in so-far as such pwer is express- 
ly conferred by Statute, but it was held 
that s. 42 applied to-the particular case 
then under notice. Reference was made to 
Robert Fisher v. Secretary of State for 
India in Council (2) but the only conten- 
tion was that the Judicial Committee 
were not considering exhaustively in it the 
different casesin which declaratory decrees 
might be passed. From all. these decisions 
it would appear that Robert Fisher’ v. 
Secretary of State for India in Council (2) 
has never been overruled, neither. has any 
different interpretation been given to it 
from that which it has always had in this 
That decision, in that itis one of the 
Privy Council, has tobe followed here in 
any case to whichit can apply. As point- 

(8) 136 Ind, Gas. 84; 53 A 316; A I R 1931 All. 83; 


- (1931) A L J84; Ind Rul. (1932) All. 132. 


ee. Ind. Gas. 724; 32 O W N 1034; A I. R 1928 
Cal. 868. h 
(10) 7 Ind, Oas, 945; 34 B 676; 12 Bom L R.697, 
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ed out by Wallace; J., ib is similar to the 
case now under consideration. As already 
noted it was held to be in substance one to 
-Have the true construction of a Statute de- 
clared and to:have an act donein contraven- 
tion of the Statute, rightly understood, pro- 
nounced void and of no effect. Here it is 
a question of the right interpretation of a 
Regulation (I of 1803) and of an Act (IIT of 
1895) Wallace, J, has held it to be clear 
that the respoadent- plaintiff's case must in 
‘the -nature of ihe case be purely a de- 
claratory one, and the appellant has not 
‘taken the point that-it was open to him to 
ask for: any further relief. He has- un- 
questionably the hereditary right to be kar- 
nam and that right has only been taken 
from him by the order which he seeks to 
have declared invalid and he has not been 
barred from it bythe decision of any court. 
He has set out the fact that-he is bereditury 
karnam in the first paragraph of his plaint 
and so I would be disposed to hold that, he 
is suing ab a person enlitled to a- legal 
character, In my opinionit has been right- 
ly held that the suitis maintainable ‘and I, 
would, therefore, dismiss” this appeal with 
costs, 

‘Beasley, C. J.—I agree? 

N Kerh.. “Ap eal dismissed. - 
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Delivery to wrong person, whether ‘loss'— Liability of 
company for wilful misdelivery. 

Where goods are delivered by a Tailway Admi- 
nistration to a perscn in contraventicn cf the ex- 
plicit instructions of the consignor the csse falls 
within the exception mentioned in the Risk Note B 
as the ‘loss’ -is due to the misconduct of the Railway 
servants, and the conpsignor has a gcod cause of 
action against the railway for damages 
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Tek Chand, J.—This second’ appeal 
arises out of a suit instituted by the plaintiff- 
respondent against the Secretary of State 
for Indiain Council for recovery of Rs. 3,758 
as demages for non-delivery of a consign- 
ment of 112 bags of saltpetre despatched 
by him from Okara (North Western Reil- 
way) to Howrah (E. I. Railway) on the 5th 
October, 1927, under a Railway receipt, 
covered by Risk Note B. The trial Court 
dismigsed the suit, but on appeal the learn- 
ed District Judge has granted the plaintiff 
a decree for Re. 1,500 with proportionate. 
costs in both courts. On second appeal the 
defendant prays for a total dismissal of the 
suit. 

- The facts found are that the plaintiff. 
“de8patched two consignments of saltpetre, 

the first containing il bags on the 4th 
October, and the second containing ng 
bags on the 5th October, 1927. The con- 
signor and the consignee of both the con- 
signments was the plaintiff himself. He 
sent ihe Railway receipts, unendorsed, toa 
firm of commission agents in Calcutta work- 


“ing under the name and style of Gopi Ram- 


Ram Chandar. On the 18th October, 1927, 
the plaintif got a telegram sent, through 
the Railway Authorities at Okara, to the 
Goods Superintendent, Howrah, instructing 


-him not to deliver the goods to- Messrs. 


Gopi Ram-Ram Chandar. The Gocds 
Superintendent, Howrah, duly acknowledg- 
ed receipt of the telegram and wired back - 
‘stating that the first consignment of 111 bags 
had been delivered to Gopi Ram-Ram Chan- 
dar already, and that he had noted the plaint~ 
iff's instructions with regard to the second 
consignment, which had not reached Howrah 
till -then. "Two days ‘later, on the 20:h 
October, 1927, the plaintiff, through the 
Station Master, Okara, sent instructions by 
telegram to the Goods Superintendent, 
Howrah, that the second consignment be 
delivered to R. S, Jessa Ram-Hira Nand 
of Calcutta, and stating that an indemnity 
bond had been duly executed by the plaint- 
iff in favour of the Secretary of State and 
handed over iothe Railway Authorities at 
Okara. This bond has been produced at - 
the trial, anc its due execution has been 
admitted on behalf of the defendant. 

It appears, however, that in contravention 
of these clear and definite instructions “by 
the plaintiff, the Railway Authorities at 
Howrah delivered the second consignment 
40. Gopi Ram-Ram Chandar on the 27th 
October, it -is stated that on that day. 4 
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member of the firm of Gopi Ram-Ram 
Chander went to the Goods Office, Howrah, 
accompanied by a man called Kishori Lal, 
who répresented himself to be an agent of 
the plaintiff, and declared that he had 
been authorised by the plaintiff to endorse 
the Railway receipt in favour of Gopi Ram- 
Ram Chandar. He accordingly made the 
endorsement on the Railway receipt and the 
consignment was delivered io Gopi Ram- 
Ram Chandar, who execited an indemnity. 
bond in favour of the Secretary of State 
in Council, undertaking to reimburse him 
for any loss that he might suffer in con- 
sequence of delivery of the goods to the 
executanis, - 

Two days later, a hundi for Rs. 4,500 
was drawn by Messrs. Gopi Ram-Ram 
Chandar of Caleutta on their own firm at 
Bombay and was sent to the plaintiff at 
Okara, who got it cashed at the local 
branch of the Punjab National Bank. In 
the trial Court the plaintiff contended that 
the amount of this hundi represented the 
price of the first consignment only ; while 
it was pleaded on behalf of the Secretary 
of State that the hundi was for the price 
of the second consignment only, and that 
nothing more was due to the plaintiff on 
that account, The learned District Judge, 
however, has rejected’ both these conten- 
tions, and has found as a fact that the 
sum of Rs. 4,500, for which this hundi was 
drawn, covered the price of the first con- 
signment and -a part of the price of the 
second consignment. : 

The learned Government Advocate has 
utged that on the finding recorded by the 
District Judge the Railway Administration 
is protected by the terms of the ‘Risk Note B, 
which the plaintiff had admittedly “executed 
at the time of consigning the goods. There 
has been considerable discussion before us 
as. to the meaning of the word “loss” as 
used inthe Risk Note. The contention of 
the learned Government Advocate is that 
the word is used in a.comprehensive sense 
meaning loss to the owner, however caused, 
and that it includes cases of misdelivery 
by the railway. On the other hand, the 
learned Counsel for ihe plaintiff-respondent 
has urged that the word “loss” is used in a 
1estricted sense as meaning loss of the goods 
to the railway. Both Counsel have cited 
rulings in support of their respective con- 
tentions, and there is no doubt that there is 
a serious conflict of judicial opinion on the 
point in this court as well as in the other 
courts. It is, however, not necessary to 
decide the question for the purposes of this 
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case, as even if the contention of the learned 
Government Advocate were accepted as 
correct and it was assumed: that there was 
“loss” of the consignment in the sense in 
which (according to his argument) the word. 
is used in the Risk;Note, the Railway Ad- 
ministration is still liable, as the “loss” was 
clearly caused by the misconduct of its 
employees. As stated already, the goods 
were delivered to Gopi Ram-Ram Chandar 
in contravention of the explicit and definite 
instructions of the plaintiff and there can 
be no doubt. that the learned District Judge 
was right in holding that the case falls 
within the exception mentioned in the Risk 
Note, and as the goods have been mis- 
delivered or ‘Icst’ by reason ofthe riscon- 
duct of the Railway officials, the plaintiff 
has a good and valid cause of ‘action 
against the defendant for recovery of 
damages. 

The learned Government Advocate has, 
however, contended that the plaintiff by 
accepting the hundi for Rs. 4,500 from Gopi, 
Ream-Ram Chandar must be taken to have 
absolved the defendant from all liability in 
respect of any loss caused to him by mis- 
delivery of the second consignment, as’ 
according to the findings of the learned 
District Judge this hundi included a part 
of the price of this consignment. There is, 
however, nothing on the record to indicate 
that at the time of the receipt of the hundi, 
the plaintiff was aware of this fact. The 
covering letter which is alleged to have 
been sent with the hundiis not forthcoming, 
and Gopi Ram-Ram Chandar, who are said 
to be a business firm of standing, have not 
produced the office copy of the letter or 
given other proof ofits contents. Moreover, 
the hundi included the price of the first 
consignment which the plaintiff was admit- 
tedly entitled to receive from Gopi Ram- 
Ram Chandar, and he could not possibly 
receive payment of the hundi piecemeal. 
In these circumstances I am of opinion that 
the contention of the learned Government 
Advocate is without force and the plaintiff 
cannot be said to have waived his claim 
for damages against the defendant in re- |, 
spect of the delivery of the consignment in | 
dispute. h be 

The question, however, remains. as to`“ 
whether the amount of damages payable by 
the defendant to the plaintiff has been cor- 
rectly assessed by the learned. District 
Judge. He has found that the price of the 
saltpetre at Calcutta on the date of mis- 
delivery was Rs.10 per maund. The Rail- 
way receipts show that the total quantity 
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‘dE ‘the two consignments was 67 7 (English) 


maundsand 16 seers. The price in Calcutta 
of the two consignments was, therefore, 
Rs. 6,774. This figure includes Rs. 1,457 
spent -on the freight, cartage and -other 
incidental charges by Gopi Ram-Ram 
‘Chandar on behalf of the plaintiff. Deduct- 
ing Re. 1,457 from Rs. 6,774, we find that 
the amount actually payable by Gopi Ram- 
Ram-Chandar ‘to the plaintiff-was Rs. 5,317. 
The plaintiff has’ admittedly received 
Rs. 4,500 by means of the hundi already 
‘referred to. The actual loss suffered by 
-the: plaintiff, therefore, is Rs. 817, and not 
Rs. 1,500-which the learned District Judge 
has erroneously decreed to the plaintiff.- 

For the foregoing reasons, I would accept 
this appeal and in lieu of, the decree of. the 
District Judge, pass a decree in favour of 
the plaintiff against the Secretary of State 
for Rs. 817. The plaintiff will get propor- 
tionate costs on this amount in the trial 
Court and the District Court, but the parties 
Shall bear their own-costs in this court. 

‘It appears that Messrs. Gopi Ram-Ram 
Chandar: have admitted that they ` hold 
‚Rs: -590 in deposit as the balance of the sale 
‘price ofthe goods in dispute. On our find- 
ings: the plaintiff's claim for misdelivery 
‘has been fully: satisfied by this judgment. 
It‘follows, therefore, that he has no further 
eléim against Gopi Ram-Ram Chandar, who 
will pay this amount if so advised, to the 
Secretary of State. . 

Coldstream, J.—I agree. 

Decree modified. 
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“ “manatan of Property Act (IV of 1882), 8. 55 (2,— 
"indar, liability of— How far subsists—Vendee's 
knowledge of;defect in vendor's title, 

- Unless the vendor's liability as imposed bys. 55 
(2), Transfer of Property Act, was excluded by 
‘express covenant, his liability would be deemed to 
.Subsist- notwithstanding the fact that the vendee 
-may have- some idea asto the defect in the title of 
‘the,vendor. Muhammad Ibrahim v. Nakched Ram 
(i) avd Nawal Kishore v. Syru Ram Sahu (2), fol- 
lowed, Kali Din v. Madko\3), Gondu Ramasubba 
Iyer'v. Muthiah Kone (4) and Kulla Mal v. Umrao 
>, ‘referred to.. 
cicMr, Kedar Nath Sinha, for rhe Applicant. 

sMr. Mushlag Ahmed, for the Oppose 

"Barty. 


7 


KALKA SINGH 0. 


. transferred the property 


14410 


Order.—This is an application for the 
revision of a decree and order of the Judge 
of the Small Cause Court of Jaunpur dis- 


NAMDAR KHAN. 


. missing the suit of the plaintiff-applicant 


for compensation for dispossession of the 
property purchased from the defendant. 
The circumstances are briefly that the 
defendant had purchased some immovable 
property froma Hindu widow, who was in 
in need of money for the purposes of pilgri- 
mage, and that the defendant thereafter 
soldthe property to the plaintiff. It has 
been found by the court below and indeed 
admitted by the plaintiff that ‘at the time 
of his purchase from the defendant, his 
knowledge of the defendant's title to 
the property was just os extensive as that 
of the defendant himself,that is to say, he 
knew that the property had been purchased 
from a Hindu widow who hada limited in- 
terest, and thet the widow could not legally 
transfer the property except for legal 
necessity, but it appears that both parties 
to the contract for sale were doubtful of one 
point, viz., whether the sale by the widow 
to the defendant was for legal necessity. 
The sale-deed by which the defendant 

to the plaintiff 
absolute owner- 


purports to transfer 


‘ship in the property. The plaintiff was in 


possession of the property from 1924 when 
he purchased it from the defendant until 
1930 when he was dispossessed by a rever- 
sioner. The trial Court has however dis- 
missed the plaintiff's suit for compensation 
onthe ground that he had notice that his 
seller's interest was a limited one. ‘The 
present application is made on the ground 
that whether the plaintiff had notice 
or not, he has -a statutory right under 
el. (9), s. 55. Transfer Property Act, the 
essential part of which is to the following 
effect: 

“The seller shall be deemed to contract with the 
buyer that the interest which the celler professes to 


transfer tothe buyer subsistsand that he has power 
to transfer the same.” 


In the sale-deed the seller undoubtedly 
professes to transfer to the buyer the 
absolute ownership of the property and, 
according to the argument for the applicant, 
he must be made to compensate the buyer ` 
now thathis title has failed. A somewhat 
similar question is considered in the case of 
Muhammad Ibrahim v, Nakched Ram: (1) 
where-it was found by a Bench of this court 
that the document of transfer 

“in clearand unambiguous terms transferred to the 


plaintiff the full rights of ownership..... free from all 
encumbratices.” : i 


: (1) 6 Ind. Cas, 890; 7 A LJ 7:2 
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and that while. certain references in the 
document might have been sufficient to 
a the pur chaser on his guard these would 
only 

“operate to save the vendor from a charge cf fraud; 
they were quite insufficient to relieve the vendor 
from the obligation imposed upon him by s. 55 (2), 
Transfer of Property Act” 


In that case, it may be remarked, the 
lower Appellate Court had held that 
the plaintiffeither knew or ought to have 
known exactly whathe was buying and that 
as he had knowingly bought a defective 
title the suit ought to be dismissed. . But 
this decision was reversed by the High 
Court in appeal for the reasons I have 
quoted above. Ina more recent decision 
on a similar point a Bench of this court in 
the case of Nawal Kishore v. Sarju Ram 
Sahu (2) following the decision in the case of 
Muhammad Ibrahim v. Nakched Ram (1) 
and alsoa decision of the Calcutta High 
Court held that unless the vendor's liability 
as imposed bys. 95 (2), Transfer of Property 
Act, was excluded by express covenant, 
his liability would be deemed to subsist 
notwithstanding the fact that the vendee 

“may have some idea asto the defect in the title 
of ths vendor. In the.Caleutta case it was stated 
that the vendee was entitled to rely on the as- 
surance of title on the part of the vendor al- 
though hs himself may have had some doubt as 
to it. We are of opinion that the. view taken in 
Caloutt. and in this Court quoted above is the 
oe view. The liability of the vendor clearly 
exis 

Now, there is certainly no express covenant 
in the present case that theseller is to be re- 
leased from the liability expressed in s. 55 (2) 

“and that liability, as I have already pointed 
out, is that he is deemed to contract with the 
buyer that the interest which the seller 
‘professes’ to transfer subsists and that ‘he 

as power to transfer the same. The interest 
which the seller professed to transfer was 
a complete proprietarg titleand the reason 
‘why the court below has not decreed the 
plaintiff's suit is that the buyer had notice 
ofa ctoud on the seller's title, In the circum- 
‘stances it can hardly be held that notice 
‘would affect tha buyers statutory right, 
“because even if he had full knowledge that 
the seller's interest was vulnerable, it may 
‘easily be inferred that he relied on his 
statutory right under s. 55 (2) to protect 
‘himself against the risk he was taking. 
The court has however referred to the 
‘decision of a Single Judge of this court in 
the case o' Kali Din v. Madho (3). It is 


(2) ‘139 Ind Cas. 99; A I R 1932 All 548: 
774; (1932) A LJ 611; Ind Rul (1932) All. 528. 
(3) oT Ind. Oas. 862; A I R 1923 All, 169, 
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-defect in the seller's title. 


certainly laid down there that s. -55 @ will 


apply in such a case 

“anless it be shown that the benefit of the Tae was, 
lost to thə purchasers by a fraud, notiçe, waiver or 
express or implied contract.” : 


Sir Louis Stuart, the Judge concerned 
went on to consider whether in that case the 
buyer had had notice’ and found that he had. 
not, but.itis true that he would apparently 
have decided that the seller would have been 
protected if the buyer had had notice of tha. 
The decision in 
the case of Nawal Kishore v. Sarju Ram 
Sahu (2) ishowever a more recent decision 
and asit is a decision of a Bench `of two 
Judges ofthis court it must have higher 
authority. I have been referred to two other 
decisions by Single Judges of different High 
Courts in which it is claimed that.an opposite: 
view has been taken, In the” case of 
Rimasubba Iyer v. Muthia Kone (4) it was 
held that when the vendee is perfectly awara 
of the defect in title or existence ofan 
incumbranee, there is no dutyon the part’ 
of the seller to inform the buyer of that of 
which the latter is perfectly aware. The 
question was raised in connection with 
cl. (1), s. 55 and not cl. (2), andit may well 
be that it was not necessary for the seller to 
inform the buyer of facts which the latter 
already knew but that does not. appear ta 
afteat his obligation to make good to the 
buyer a loss which both know that the 
buyer might incur. In the case of 
Kulla Mal v. Umra (3).a Single Judge of 
the Lahore High Court held that the doctrine 
of caveat emptor applies in sucha case, but 
in this decision there is no reference to the 
provisions of the Transfer of Property Act. 


-It is therefore clear that the great prepon- 


derance of authority in this court is in 
favour of the present applicant, and I must 
hold that the decision ofthe court below is 


notin accordance with law. 


I therefore allow the application with 
costs, and direct that. the decree and order 
of the trial Court be set aside and that the 
plaintiff be given a decree for the refund of 
the amount of the purchase money in addition 


‘to interest on this sum from the date of his 


disp:ssession to the date of the suit and 
thereaf.er pending and future interest at 
6 per cent. ` As the. plaintiff was in posses- 


‘sion of the property for six years he his no 


equitable claim to interest from the’ date of 
the sale, 
NWA. Application allowed. 
(4) 85 Ind.'Cas. 939: AT R w25 Mad. Yg. 
(5) 61 Ind. Cas. 601. 
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`. LAHORE HIGH COURT. 
First Civil Appeal No. 1918 of 1927. ` 


March 29, 1933. 
~ Jar Lat AND AGHA HAIDAR, Jd. 


KARIM BAKSH AND OTHERS— Darannsn. 


— AEPELLANTS . 
versus 
TM usammat RAHMON— PLAINTIFE— 
’ RESPONDENT. 


“Ountomang Law (Punjab)-—Stiecession—Arains of 


Ludhiana. District — Self-acquired property— 
Daughters exclude collaterals—Suit by daughter to 


declare her right to succeed in preference to collaterals 
~Maintainability.: 

_ Where an application by a widow to the Revenue 
alijhorities ‘to transfer her occupancy rights to “her 
daughter was opposed by the collaterals ‘and as the 
parties were directed to establish their rights ‘in the 
Qivil Court, the. daughter sued for a declaration 
that she was the legal heir to her father and entitled 
to succeed to the property acquired and left by her 
father, and that the defendants, the collaterals of her 
father, had no concern with it; 

Held, that the suit did not relate to a mere spes 
successionis and was maintainable. ' Sharifan Bibi v. 
Aishan Bibi'(1), not followed. Shahamad v. Muhamad 
Bibi (2), Said v. Said Bibi (3), “followed. 

According . to the Oustomary Law applicable to 
Arains of Ludhiana so far as self-acquired property 
is concerned, a daughter has a preferential right to 
succeed to her father against the collaterals, Jainan 
v. Nur Mohammad (4), followed 


First Civil ‘Appeal from the decree of the 
Senior Subordinate Judge, Ly allpur, dated 
the 2nd July, 1927. - 

Mr. Har Gopal, for the Appellants. | 

“Mr. Abdul Karim, fur- the Respondent, 


: Agha Haidar, J.— One Karim Baksh, an 
Aran of Ludhiana, migrated to Lyall- 
pur and was“ “granted. occupancy rights in 
one square of land. He died in September 
1904, leaving him surviving his widow, 
Musammat Begi, and a daughter, Musammat 
Rahmon, plaintiff: respondent, who, :. at. the 
time of ‘her father's death; was an infant, 
aged abouttwo years. On the 2nd F ebruary, 
1505, mutation was effected by the Coloniza- 
tion-Officer.in favour of Musammat Begi as 
the-widow .of the -deceased: tenant, Karim 
Bakhsh, for her lifetime ' or till her Temar- 
triage. ` 4 

Some times in 1924 the widow, Musammat 
Begi, made an application to. the Revenue 
authorities, asking that the occupancy 
rights, which stood in her name, may be 
transferred in the name of her ‘daughter, 
Musammat Rahmon. This application: was 
opposed by the collaterals of the deceased 
Karim Bakhsh. On the 15th October, 1924, 
the Révenue. Assistant made a report that 
the party interested should file a suitin 
a Civil Court and obtain a -decree to’ the 
effecé that Musammat Rahmon, and not the 
objectors, was the heir of the deceased 
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tenant., This report was accepted by the 
: Deputy Commissioner, Lyallpur,-on-the 18th 
October, 1924. Asa result of these proceed= 
ings Musammat Rahmon brought th ` present 
suit’ for a declaration’? that she was the legal 
heir to her father and entitled to succeed to 
the property acquired and left by her father, 
and that the defendants, the collaterals of her 
father, hadi no. concern with it. This:suit 
wes .decreed by. the Senior Subordinate 
Judge, Lyallpur, and the: ‘defendants: have 
come up in appeal to this court. 

Mr. Hargopal, the learned Counsel toe the 
defendants-appellants, argued that the 
plaintiff could not maintain the present suit 
because, in substance,:her claim merely 
amounted to the assertion of a spes_.succes-. 
sionis. ‘He relied upon a Division--Bench 
decision of this court reported as Sahrifan’? 
Bibi v. Aishan Bibi.(1). This decision, the 
facts of which are somewhat similar to 
those of the present. case, undoubtedly lends 
support to the argument .of the learned 
Counsel, inasmuch ab it lays down ‘that a 
suit for a mere chance to succeed .on the’ 
death of the present holder ` of property 
could not be maintained. But a contrary 
view was taken by a Division Bench ‘of this 
court, of which one of us was & member, in 
the case of Shahamad v. Mohammad Bibi (2). 
In.that case, `. although: the decision. in 
Sharifan Bibi v. -Aishan Bibi (1), was not 
specifically mentioned, the argument, which 
was accepted by the Division | Bench, ‘was to 
the effect,that a suit; like the one, before us, 
did notrelate fo a mere spes successionis but 
that the real object of the suit wae to obtain 
a declaration that the -plaintiff was entitled 
to succeed to. her mother as. the -heir of‘ the 
last tenant and then to approach ‘{he -coloni- 

zation ‘aulhorities, under the provisions of 
8... 19. 0£f the ` Colonization ‘of Government 
Lands Act, (Local Act V of 1912),. wifha 
view: “tooblain their consent to the contem- 
plated transfer by the mother in her ‘favour 
by way of acceleration of. succession. Ina 
case which was decided shoitly afterwards 
and isreported as Said v. Said Bibi (3) the 
case of Sharifan Bibi v. Aishan.Bibi (1) was 


not followed and the view of law as laid 


down in Shahamad v. Mohammad Bibi (2), 
was accepted. It issatiafactory io find that, 
when the question came up before’ the 
learned Judge who detivered the judgment 
of the court in Sharifan Bibi v. Aishan Bibi 


(1) 110, ad Cas. 218; 9 L 467; 29 PL R 544; A IR 
831, 


1928 Lah. 


3 2 ne Tad. Cas. 189, 10 L485; A I R 1929 Lah, 58; 


30 
6 vie Cas. 393: 10 T 489; A a 1929 Lah- 465; 
Ind. Rul (1929) Lah. 750; 30 P LR 618, 
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(1) he accepted the view of the law as laid 


down in the two cases mentioned above, The 
result, therefore, is that the plaintiff can 


maintain the present suit and the contention - 


of the learned Counsel fails. 


“On the merits, the learned Counsel argued- 


that, according. to the customary law ap- 
plicable - to the parties, a daughter had 
no preferential right of succession in the 
presence of collaterals. This argument is 
contrary to the well established custom of 
this Trovince that, so far as self-acquired 
property is concerned, a daughter has pre- 
ferential - right to- succeed to her father 
against the “collaterals. This rule was ac- 
cepted in the case of Jainan v. Nur Moham- 
mad (4), and has-been consistently followed 
in subsequent decisions. 

-„The learned Counsel placed reliance 
upon the entries in the riwaj-i-am of the 
Ludhiana District, but it is well-known that 
éntries in these documents relate, as a rule, 
to ancestral landsand not to self. acquired 
property. Three witnesses have been cited 
on behalf of the defendants in support of 
the alleged custom that collaterals succeed 
to the self-acquired property to the exclusion 
of- daughters. One of these witnesses is the 
defendant himself and, therefore, being a 
highly interested party, ‘much weight cannot 
beattached to his evidence. The evidence 
of the remaining two witnesses consists of 
‘bald . statements in support of the custom 
relied ‘upon by the defendants-appellants. 
They do not quote: any instance and both of 
‘them seem to-be related-to the defendants 
and cannot, therefore, be called disinterest- 
ed and*-independent-witnesses. Therefore, 
‘oh the merits,~too there is no force in the 
contention raised by-the iearned Counsel for 
the appellants. ` - 

«These were the. only two points argued 
before’ us- and, as already stated, on both 
‘of-them, the learned -Counsel has failed to 
satisfy ihe- couri. In -my judgment, ihe de- 
cision-of--the Senior Subordinate Judge 
dated the 2nd July;--1927, wes correct, 
and-I -would therefore, dismiss with costs 
the-appeal ren by the defendants. 

$ tas Lal, J.—I agree. 

eal dismissed. 


j App 
f a) 56 Ind Cas 793; 1 L 365; 79 P W R 1920; 2 Lah. 
LJ 265; 54 PL RIYA. 
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SIND. SUDICIAL COMMISSIONERS ž 


URT 
Criminal Reference No. 142 of 1931. 
November 27,.1931. 
Mirne, J. C., and Aston, A. J. C. 
EMPEKOR—APPLICANT 


VETSUS 
GHULAM NABI ALLAHWADHAYO 
— OPPONENT. 

Criminal Procedure Code (Act V of 1898), ss. 56 
(8), 202—Complaint before Magistrate—Order for 
Police enquiry—Police, if debarred from sending 
charge sheet in respect of the offence—S. 156 (8), 
scope of. 

The mere fact that a complaint has been made by 
somebody to a Magistrate which has been forwarded 
to the Police for investigation does not debar the 
Police’ from arresting the accused and placing him 
before the Magistrate on charge sheet, if there are 
sufficient grounds forso doing Emperor v. Bhola 
Bhagat (3), relied on, Isaf Nasya v. Emperor (1)and 
Emperor v, Haji Nur Mahomed (2), dissented 
from. 

Section 156 (3), Oriminal Procedure Code, is 
couched in wide terms and the utility of the section 
will be much diminished if the section were held to 
apply only to those cases in which a Magistrate 
takes cognizance on his knowledgeor suspicion - 

Reference made by the Sessions Judge, 
Sukkur, recommending that the proceed- 
ings taken by the Resident Magistra‘e, 
Rohri. 

Mr. ©. M. Lobo, Public, Prcsscutor, ir 
Crown. 


Judgment. —This is a aie: by the 
learned Sessions Judge, Sukkur, who has 
forwarded the papers in Crown v. Ghulam 
Nabi under s. 438, Criminal Procedure 
Code. 

The facts briefly are as follows: — 

On 25th of May 1931 a complaint was 
filed by one Miandad before the Resident 
Magistrate, Rohri, charging Ghulam Nabi 
and two others under ss. 379 and 411, Indian 
Penal Code. The learned Magistrate took 
cognizance under s. 200, Oriminal Procedure 
Code, and after examining the complainant 
directed an investigation. by the - Police 
under s. “202, Criminal Procedure Code. 
On the 30th of May, 1931, the Sub-Inspector 
of Police recorded the .complaintant’s state- 
ment before the Resident Magistrate as the 
first report of the crime adding that the 
complaint and statement had been received 
from the Magistrate. ‘Thereafter instead of 
submitting a report to the Magistrate he 
arrested the accused and sent them before 
the Magistrate ona charge sheet charging 
them with offences under ss. 
and 215 of the Indian Penal Code. 
The learned Magistrate took cognizance 
under s. 190 (b), Criminal Procedure Code. 
On the l0thof July, 1931, Ghulam Nabi. 
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applied in revision to ` the Sessions Court 
praying that the Police challan might bs 
quashed. His applicat on was rejected by 
the Sessions .. Judge as premature as there 
was nothing. to indicate that the Magistrate 
did not intend to dispose of the complaint 
according to law. Onthe Ist of August, 
1931, Ghulam Nabi made an objection to 
the learned Magisirate that the Police had 
no right tochallan the accused and the 
Magistrate was requested to proceed with 
the complaint. This objection was’ over- 
ruled by the learned Magistrate who ob- 
served: “It isa fact ihat Miandad did 
lodge his complaint with me. I sent it 
under s. 202, Criminal Procedure Code, for 
investigation but the Police brought it on 
their own file under departmental orders 
and sent the challan to me. I had before 
receipt of the challan made a reference to 
the District Superintendent of Police through 
the District Magistrate. But since the 
challan is received [have taken cognizance 
under s. 190 (b), Criminal Procedure Code. 
Now Ican neither convert it under s. 190 
(a) nor annul the challan and send back 
the papers tothe Police for report I must 
therefore proceed with the case on the chal- 
lan, that is; under s.19)(6) under which I 
have taken cognizance.” 
The learned Sessions Judge, Sukkur, who 
- has forwarded the papers observes:-—~ 
. “Inmy judgment when a Magistrate his referred 
a complaint for investigation under s 202, Crimi- 
pal Procedure Code, it is not open tothe Police to 
send up the accused for trial on acharge sheet after 
investigation. The only action theycan take is 
to make a report tothe Magistrate,: Nor is it open 
to the Magistrate to discard the complaint and act 
upon the Police challan. It isnot open to him to 
proceed under ss., 202, 203 and 204, Oriminal- Pro- 
eoanre Gode and dispose of the complaint according 
to law." : , 
Now, in considering this reference it must 


in the first place, -be pointed out that the 
learned Magistrate did not comply with the 
requirements of s. 202, Criminal Procedure 
Code, when he directed the investigation 
_by the Police. Under s. 202 he should have 
recorded the reasons in writing for post- 
poning the issue of process. No such reasons 
were recorded in his order. He merely 
directed the Police to investigate, to make 
up a mashirnama of the scene of theft and 
the house of Alibux and to secure the 
camel, if possible, -and also call for the 
_Police papers from the District Superinten- 
dent of Police and Sub-Inspector of- Police. 
It has.been held by the Calcutta High 
Court in Isaf Nasya v. Emperor (1) that. 

- (1). 102 Ind. Oas. 545; 54 6303: 28 Or. LJ 577; 8 
Al Or.-R 238; A. TR 1928, Cal 24. R 
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when a Magistrate has taken cognizance 
of a complaint under s. 190 (1) (a) arid. exa- 
mined the complainant under s: 200, and 
ordered a Police enquiry’ under s. 202, 
he must dispose of the complaint himself 
under. s. 203 ors, 204. A direction to the 
Police if they find the complaint establish- 
ed to submit a charge sheet is without juris- 
dicticn and s. 156, sub-section (3) has no 
application. This case was followed by the 
Bombay High Court in Emperor v. Haji 
Nur Mahomed (2). The Bombay High 
Court there held that where a Magistrate 
has referred a complaint for investigation 
under s. 202, Criminal Procedure Cole, -it 
is not competent to the Police to send up 
the accused for trial on a charge sheet. 
After investigation the only action they can 
take isto make a report. Section 155 ©) 
has no application to such a case. The 
Patna High Court, on the. other hand, 
has held that a Magistrate's order under 
s. 202, Criminal Procedure Ccde, 1898, 
directing the Police to enquire intos cogni- 
zable case does not debar the Police from 
exercising their powers of arrest in investi- 
gation im regard to the same matter as 
formed the subject of the complaint. - This 
authority has been cited in Mitra’s commen- 
tary on the Criminal Procedure Code, 7th - 
Edition, page 579, where itis pointed out, 
that it is possible to conceive of» casas, 
where although ihe Magistrate may dis- 
trust the complainant, or delay in passing 
orders, the Police would be failing in their 
duty if they did not arrest an offender 
against whom a cognizable offence 
has been made out. Much more. so 
would this be the case where the Magis- 
trate, after recording the complaint, find 
that a regular Police investigation would 
be more suitable and intentionally keeps 
the complaint pendingin order that the 
Police may exercise their powers of investi- 
gation and arrest independently of the 
Magistrate [see Emperor v. Bhola Bhagat 
(3)]. Iconcur in the opinion expressed by 
the Patna High Court. Itis possible to 
conceive of offenders who had committed 
grave crimes making good their escape 
if the mere factthat some one had made 
a complaint to a. Magistrate which -had been 
forwarded to the Police for investigation 
under s. 202, Criminal Procedure Code, 
debarred the Police from arresting the 
accused and placing.him before the Magis- 

(2) 117 Ind. Cas. 329; 53 B 339; 31 Bom. LR 83; 
AIR 1929 Bom, 72; 30 Or. L J 781, 

(3) 72 Ind. Cas 375; 2 Pat. 379 at pp. 382; 383; 1 
PL T 521; 24 Or. LJ 375;1 Pat. LR 248 Or; A I 
R 1923 Pat. 547. : 
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trate on a charge sheet, if there were suffi- 
cient grounds forso doing. 

Inthe present case action was taken by 
by the learned Magistrate under s. 156 (3), 
Criminal Procedure Code, but it is easy 
to conceive of circumstances in which a 
Magistrate might see no reason for doubt- 
ing the truthof the complaint - and yet be 
of opinion that ifthe complainant were 
left to rely on hisor her own exertions 
there would be little prespect of- justice 
being done in the case, - as for instance where 
there is a complaint of a cognizable offence 
bya child or bya, widow who has no 
knowledge of the rules of evidence or of the 
procedure of the Police Courts. It seems 
desirable in the interests of justice that her 
complaint _ should be investigated by the 
Police rather than that the complainant 
should presecute the case by her own unaid- 
ed powers. The wording ofs. 156 (3)is 
wide andinouir opinion the utility of the 
section would be much. diminished if that 
section were held to apply only to those 
cases in which a Magistrate takes cognizance 
on his own knowledge or suspicion. Tak- 
ing allthe circumstances into consideration 
I see noreason for interfering with the order 
of the learned Magistrate and would there- 
fore dismiss this application. 

NA. Application dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civil Revision No. 265-B of 1931. 
February 21, 1933. 
Nryoar, A. J.C. f 
MOTI LAL LAD —PLAINTIFE — . 
APPLICANT 
versus 
PUNJAJI AND OTHERS —DRRENDANTS — 


Non-APPLIGANTs. 

- Negotiable Instruments Act (XXVI of 1881), 38 26, 
87—Promissory note by manager of joint Hindu 
family for family necessity —Liability of other 
members 

A promissory note executed by a person in his own 
name and which does not show that he executed it as 
the manager of a joint Hindu family cannot be 
enforced against the other members of the family 
even though the debt is proved to have been incurred 
by him as manager for the benefit of the family. 

Dictum—Jn such cases no difficulty would arise if 
the obligee of the promissory note were to sue on ths 
debt as opposed to promissory note. Sadasuk Janki 

Das v. Kishen Pershad (1), Vithalrao v. Vithalrao 
(4), Manchersha Ardasar v Govind Ganesh Joshi (5), 
Hari Mohan y. Sourendra Nath (6), followed. 
Krishna Ayyar v. Krishnasamt Ayyar (2), Krishna- 
nand Nath Khare v. Raja Ram Singh (3), not 
followed. se nah 


“MOTI LAL LAD V., PONJAJI, 


411 

‘ Application for revision of the decree of 
the Judge, Small Cause Court, Ellichpur, 
dated the 28th August, 193]. 

Mr. R. N. Padhey, for the Applicant. 

- Mr. N. T. Mangal Moortt, for the Non- 
Applicants. 

Order.—This is an application to 
revise the judgment passed by the Small 
Cause Court, Ellichpur, dismissing the suit 
instituted against non-applicant No. 2, for 
enforcing a promissory note alleged to have 


“been executed by Punjaji, non-applicant 


No.1, for the benefit of the family. The 
suit was dismissed as it was found that 
Punjaji did not execute any promissory nole 
asa manager of thefamily. 

On behalf ofthe applicantit is contended 
that the pro-note wes enforceable against 
the joint family notwithstanding that it did 
not appear from the promissory note that 
the executant was the manager of the joint 
family since the debt was proved to have 
been incurred for the benefit of the family, 
Perusal of ss. 26 and 27 of the Negotiable 
Instruments Act leaves no doubt that when 
a person executes a promissory note in his 
own neme and not as agent acting in the 
name of another, he alone is made liable 
thereunder. Section 1 of the Negotiable Ins- 
truments Act makes noreservation in favour 
of promissory notes executed by Hindus. In 
Sadasuk Janki Das v. Kishen Pershad (1), 
their Lordships of the Privy Council laid 
down that : 

“No person is liable upon a hundi or bill of ex- 
change un’ess his name appears upon the instrument 
in amanner which, upon a „fait interpretation of its ' 
terms, shows that the name is tl.e name of the pérson 
really liable " 

Later on they observed : 

“Jt is of the utmost importance that the name ofa 

pereon or firm to be charged upon a negotiable docu- 


. ment should be clearly stated on the face or on the 


back of the document, so that the responsibility is 
made plain and can be instantly recognised ‘as the 
document passes from hand to hand.” 

Proceeding their Lordships say : 

“It is not suflicient that the principal's name should 


-be ‘iu some way' disclosed; it must be disclosed in 


sucha way that on any fair interpretation of the 
instrument hisname is the real name of the person 
liable upon the bill” i 

This dictum of their Lordships of the 
Privy Council must epply to every person 
unlessthere is anything inthe Negotiable 
Instruments Act itself to exempt any parti- 
cular class of persons. Reliance is placed 
on Krishna Ayyar v. Krishnaswami Ayyar 
(2), Krishnanand Nath Khare v. Raja Ram 

(1) 50 Ind. Cas. 216; 46 0663; 29 OL J 310; ITAL 
J.405; 25 M L T 258; 36 ML J 429; 21 Bom L R.605: 
1 UP L RiP. GC.) 37; (1919 M WN 310; 230 WN 
937:.10  W 143; 12 Bur. L T 160; 46 I A 33 (P.O). 

(2) 23 M 597. 


. 
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Singh (3). Inthe first mentioned case the 
decisionturned on the construction of the 
plaint in thetcase. ‘Two of the Judges who 
constituted the Bench interpreted the plaint 
as asserting the claim on the original debt. 
That case cannot therefore be accepted as 
an authority, for the proposition thats. 27 in 
effect does not apply to promissory notes 
executed by the manager of the joint 
family. No dotbt in Krishnanand Nath 
Khare v. Raja Ram Singh (3), it was held 


that there was no inherent reason why the‘ 


managing member of a joint’ Hindu family 
cannot in 1 that capacity execute in his sole 
name a promissory note which shall be 
binding on the family as a whole and the 
property owned by it. Their Lordships of 
the Allahabad High Court were mainly 
influenced by the difficulty which might 
arise if a Hindu joint family could not “be 
sued on a prcmissory note unless all the 
members had signed it. The argument of 
expediency cannot do away “with the 
requirements of the Statute. The real 
issue is whether in a suit based on a pro- 
missory note any person or persons other 
than the one whose name appearsas an exe- 
cutant on the promissory note can be made 
liable. Section 27 of the Negotiable 
Instruments Act says that a third party 
cannot bemade liable unless the executant 
clearly indicates inthe promissory note that 
he was acting as the agent of the person 
or persons intended to be liable under it. 
The mere consideration that it would be 
difficult, if not impossible, for all the mem- 
` bers of the joint family to join in the execu- 
tion of promissory note does not appeal to 
measavalid argument for defeating the 
provisions of s. 27 of the Negotiable Instiu- 
ments Act. -The Allahabad view was con- 
sidered “by the Bombay High Court in 
Vithalrao v. ` Vithalrao > (4), and was not 
followed. In Manchersha Ardasar v. Govind 
Ganesh Joshi (5), the question was again 
considered at length sad it was held that a 
suit based on a eed note executed by 


other members of the joint aaan The 
same view was taken in Hari Mohan v. 
Sourendra Nath (6), where the law is 
exhaustively discussed. Agreeing with the 

(3) 66 Ind, Cas. 150; 44 A 393; 20 A L J233; A IR 


1922 AJI, 116, 
uf 72 Ind, Cas 242; ALR 1923 Bom. 244; 95 Bem! 


S 128 Ind. Cas. 43; A I R 19:0 Bom. 424; 32 Bom: 


LR 1035 
J (8 Ind. Cas. 1025; A I R1925 Cal, 1153; OL 
5 
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Bombay and Calcutta decisions I hold that 
the suit was rightly dismissed against non- 
applicant No. 2. 

In such cases no difficulty would arise if 
the obligee of the promissory note were to 
sue on the debt as opposed to promissory 
nove. On the allegation made in the plaint 
in this case the suit cannot be regarded as 
one for recovery. of the debt advanced ‘to 
themanager of the joint family for | its 
benefit. 

The result is that the application is dis- 
missed with costs. Pleader'’sfees Rs. 10. 

a ar oa . Appeal dismissed. . 


“SIND JUDICIAL COMMISSIONER'S 
` COURT 


Criminal Relerence No. 160 of 1932. 
November 8, 1932. Dre 
ae J. C., AND METHA, À. J.C. =., 
EMPEROR M ULLA SHERALI— 
An oni : 


SARUPSING PHOOLSING ACCUSED — 
OPPONENT. 

Criminal Procedure Code (Act V of 1898}, s..250— 
Duty of Magistiate when ordering compensation— 
Procedure 

Before proceeding to pass an order under-s. 250, 
Criminal Procedure Oode, it is the duty of the 
Magistrate first of all to find the complaint to be 
false and either frivolous or vexatious so faras it 
affects the accused. He should then strictly follow 
the procedure laid down in the section and call 
upon the complainant toshow.cause why action. 
should not be taken under the section. He has then 
to record the cause, if any,shown by the com plain- 
ant andthe reasons for ordering com pensation. 

‘Reference “by the District Magistrate 
Karachi to revise the order of compensation 

passed by the Special First Class Magistrate, 


‘Kar achi. 


Mr. C.M. Lobo, Public Prosecutor for Sind, 
for the Applicant. ae, 


“Judgment. — This is a reference by the 
District Magistrate of Karachi calling into 
question an “order of compensation passed 
by Mr. Wali Mahomed Hassanally, Special 
First Class Magistrate, Karachi, in a case 
tried by him under ss. 279 427, Indian Penal 
Code ands. 5 of the Motor Vehicles Act VII 
of 1914. 

It appears that by reason ofrash and 
negligent driving a. molor lorry. owned by 
one Barupsing and driven by his servant 
Hassan Khan clashed with the victoria of 
the complainant Mulla Sherali. ‘The Mulla 
filed acomplaint against the owner and the 
driver of the lorry. The learned Magistrate 
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convicted the driver Hassan Khan under 
s. 279, Indian Penal Code,and fined himRs. 50; 
but discharged the owner Salupsing and 
ordered the ccmplainant Mulla Sherali 
io pay io Sarupsing Rs. 20 by way of 
compensation. 

Although the learned Magistrate does not 
mention the section under which this order 
ïs made, it is presumably passed under 
e; 250 of "the Criminal Procedure Code. It is 
“this order that according-to the opinion of the 
learned District Magistrate has to be set 
` aside as illegal. 

n, Now s.25U postulates two things.‘ There 
“should be a complaint, i. e., an accusation; 
nd this should be found to be false and 
frivolous or vexatious; so that before proceed- 


ing to: pass any such order for compensation. 


it wasthe duty of the Magistrate first of all to 
-have found the complaint, if any, to be false 
and either frivolous or vexatious so far as 
it affected the accused Sarupsing. He should 
then have followed strictly the procedure 
laid down inthe section and called upon 
the complainant’ to show cause why action 
should not be taken under s. 250 of the 
Criminal Procedure Code. He had then to 
record the cause, if any shown by the com- 
plainant, and the reasons for ordering com- 
pensation nevertheless. Ali the duties are 
conspicuous by their non-observance im the 
present case. 

The only averment in the complaint res- 
pecting Sarupsing. was that he was the 
owner of the car which collided with the 
complsiaany 8 victoria. That is ng accusa- 
tion;. because to own a car is not an offence. 
According to the definition “of complaint 


‘(see s. 4, Criminal Proceduré Code) there’. 


should be an allegation that an offence has 
been committed. It goes without saying 
then that such a statement in the complaint 
cannot be characterized as false or frivolaus. 
In fact it was perfectly true that Sarupsing 
was the owner of the car. 

Under these circumstances we fail to see 
why the Magistrate conceived the idea of 
mulcting the complainant under s.250; and 
that too’ without i issuing a notice or giving 
him an opportunity of being heard. The 
order of compensation being clearly un- 
justifiable must be sét aside; and that 
is the order we are prepared to make on 
this reference. . 


If the compensation kas been recover- - 


ed from thé complainant it. should be paid 
back to him. 


NA. Maton Appeal allowed. 


SHAHAN MaHOMEDALI v. BUPEROR. 


plained to Panjal Shah. 
:home after complaining he was informed 
that his wife Kariman, the daughter of 
‘Abdullah, had been removed, He | accords 
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Criminal Appeal No: 297 of 1931. 
November 24, “1931. 
MILNE, J.C, AND Aston, A: J. O. 
SHAAAN. MAROMEDALI—APPELLANT 
~ versus 
EMPEROR— Oprosite Parry. 

Penal Code (Act XLV of 1860), 8. 100—One person 
attacked by two orthree men—Right of private defence, 
extent of. 

Where a person is attacked by two or three men 
and he has every reason to apprehend that grievous 
hurt would be inflicted, he has a right of private 
defence which extends "to the voluntary causing of 
death or of any other harm to the assailant if the 
offence which occasions the exércise of the right is 
such an assault as may reasonably cause the appre= 
hension that grievous hut will otherwise be the 
consequence, 

When aman is suddenly attacked by two or more 
persons, it is not fair to weigh bis actions in gelden 
ecales” 


Mr. C. M. Lobo, forthe Crown. 

Judgment. —This is a jail appeal 
against the conviction and sentence of the 
learned Sessions Judge, Larkana, who con- 
victed the appellant of the offence of mur- 
dering Tajan and Abdullah and sentenced 
him to transportation for life. The case for 
the prosecution briefly is that the appellant, 
Shahan, had married Kariman, the daughter 
of the deceased Abdullah; he had given his 
sister Jamalan in marriage to Wadhal, the 
step-son of Abdullah. A day before the 
alleged offence Jamalan, thesisterof the 
accused Shahan, was severely beaten by 
her husband Wadhal and she complained 
to. Shahan. Shahan therefore proceeded to 
Wadhal and assaultéd-him. It is alleged 
that thereafter Shahan and Kadirbux visited 
the house of Abdullah because Shahan had 
expressed the opinion that his father-in-law, 
Abdullah was at the bottom of the whole 
mischief. It is alleged, that instigated by 
Kadirbux, the appellant Shahan, struck 
Tajan fracturing his skull and gave an- 
other blow with an axe to Abdullah wound- 
ing him on the chest and causing injuries 


‘from. which both Abdullah and Tajan died. 

“No explanation is given by . the prosecution 
‘witnesses how Shahan came by the numerous 
injuries which were subsequently discovered 
.on his person. 
-ed that he had three contusions, three abra- 


` -The medical evidence show- 


sions, 13 pin point abrasions and a contused 


wound. Shahan’s defence was that after 


the.. beating which his sister Jamalan re- 
ceived from her husband Wadhal, he ccm- 
On returning 


ALL 


ingly went wo Abdullah to get back his 
wife. He . was taking his wife 
away when Abdullah and Tajan came 
to prevent him from doing so. - They attack- 
ed him and in the fight he struck Abdullah 
and -Tajan the blows which caused their 
death. A feeble attempt was made. by the 
prosecution to prove that the injuries on 
Sahanhad been caused by ‘Wadhal on the 
previous day when Shahan assaulted Wadhal 
for beating his sister. This, as the learned 
Judge pointed out, was clearly disaproved 
by the evidence on the record. Wadhal 
made no mention of having beaten Shahan 
on the previous day when he made a com- 
plaint and the medical evidence showed 
that the injuries on Shahan were fresh in- 
juries whilst t.ose of Wadhal were two days 
old... The only consistent story explaining 
how the various parties received their in- 
juries was that contained in the evidence of 
Bahadur. According toBahadur he heard 
a noise in the courtyard of Abdullah and 
Tajan; he heard Shahan being abused by 
Abdullah and Tajan; thereafter he saw 
Abdullah strike Shahan with a danda and 
Tajan strike Shahan with a hatchet. Shahan 
snatched the hatchet and struck ‘one blow 
+o Tajan fracturing his skull; he also struck 
‘the blow wounding Abdullah in the chest. 
Wadhal then came up and felled Sahan 
“with ‘blows from a lathi. The learned 
Sessions Judge in dealing with the evidence 
of: Bahadur expressed the opinion that the 
evidence did not establish the right of 


private defencein Shahan. He observes: 
“Even the evidencé of his own witness Bahadur 


shows that he had no right to strike after he snatch- f 


ed the batchet from the hands of Tajan. He was 
“struck only with a lathi. He had therefore no right 
-to'strike with a hatchet, Taking his explanation and 


tthe evidence of his witness Bahadur at its best | 


Sahan‘s case falls under s. £00, Excep. 4, Indian Penal 
Code. He had disarmed Abdullah offthe hatchet and 
“therefore took undue advantage and acted in a cruel 
“manner. Jt is not even the case of exceeding the 
-right of private defence.” 

. With great respect I am unableto agree 
with the opinion expressed by the learned 
Sessions Judge. The evidence of Bahadur 
shows that Shahan suddenly found himself 
ina very dangerous situation. It was a 
-case of two to one against him and in all 
probability three to one since Wadhal join- 
ed in the attack a little later on. Shahan 
had had a hatchet blow from Tajan and 
he had been struck by Abdullah with a 
danda: he had every reason to apprehend 
that grievous hurt would be inflicted and 
under s. 100, Indian Penal Code the 
right of private defence of the body ex- 
tends, under. the restrictions in the preced- 
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ing section, to the voluntary `causing of 
death or of any other harm to the assailant 
if the offence which occasions: the exercise 
of the right in such an assault as may 
reasonably cause- the apprehension . that 
grievous hurt will otherwise- be the conse- 
quence. It is true Shahan had disarmed Tajan 
and that the only adversary left in the im- 
mediate vicinity was Abdulleh armed with 
a danda, but, as stated before, it was a case 
of two to one, with Wadhal about to join in, 
the affray. If Shahan had adopted any half- 
hearted self-defence, the matter would have 
gone- very hard with him. It must also be’. 
remembered that when amanissuddenly.’ 
attacked by two or more persons, it is not 
fair to weigh his‘ actions in golden‘scales. 
Taking. all the circumstances into con- 
sideration I am of opinion that the evidence 
shows that the injuries. were- inflicted by 
Shahan in the exercise’ of the right of private 

efence. I would, therefore, set aside the 
convictionand sentence and direct the ap- 
pellant Shahan to be discharged. 

N-A i Order accordingly. 


MADRAS HIGH COURT. s 
Appeal ‘against Order Nos. 412 and 413' 
of 1930. : 
October 5, 1932. 
VENKATASUBBA Rao AND REILLY, Jd. 
: “Sri Raja SATRUCHERLA 


‘SIVASKANDARAJU BAHADUR GARU 


AND OTHERS —J UDG@MENT-DEBTORS — 
: APPELLANTS 


i VETSUS 
Sri NARASIMHA PATTAMANI AND 
OTHERS—A UCTION-PURCHASERS — 
RESPONDENTS. `- i 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 90 
—Misdescription of properiy—Material irregularity 
—Substantial injury, proof as to—Court sales— Undue 
prolongation of—Practice condemned, 
here a court sale was ordered to be made in two 
Tots each lot comprising several villages but the sale 
proclamation affixed in each village showed that the 
subject of sale was the particular village at which 
the copy was posted and not the lot of which that 
village was but a part: : 
Held, that it was a material irregularity within 
the meaning of O. XXI, r. 90, Civil Procedure Code. 
In the case of court sales, although it is proper and 


“necessary to fix the time when the sale is to commence, 


it is wrong to ix a date for the terminating of the 


- sale. 


The practice of prolonging sales to days and weeks 

Per Reilly, J.— Whatever may have been declared 
in any decision to have been the lew before what 
corresponded tor. £0, O. XXI, Civil Procedure Code, 
assumed its present form, certainly it is not necessary 
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now to rule out reasonable kuferences from eviderce 
in order “to establish that an irregularity in the 
conduct and publication of a sale -- has caused eut- 
stantial loss, 

There need not necessarily be direct as opposed to 
circumstantial evidence to show that 
injury was the result of the irregularity. Reasonable 
inference from ‘the evidence that irregularity in the 
conduct and publication of the sale has caused 
substantial loss can be drawn. 

Appeal against an order of the District 
Court, Vizagapatam, dated the 7th October, 
1529, and made in E. A. No. 469 of 1928 (E. 
P. No. 9 of 1927). 


Messrs. K. Ramanatha Shenai, V. Gouin- 


darajdchari, K. Krishnamurthi and B.V. 
Ramanargin, for the Appellants. 
The Advocate General and Mr. P. Soma- 
sundaram, for the Respondents.. 
Venkatasubba Rao, J.~ The first qu- 


estion with which I propose to deal is,. 


whether the judgment-debtors have sustain- 


ed substantial injury within the meaning’ 
or O. XXI, r. 90. If this point is answered . 


in the negative, the consideration of the 
other questions raised becomes unnecessary. 
In regard to the injury alleged, there is 
one puzzling feature in the casé, to which 

I shall presently refer. But, apart ‘from that 
we have to decide whether the lower Court’s 


finding that no damage has been sustain- 


ed is correct or not. ‘The sale commenced 


by order of court on the 27th June, 1928, 
leave to bid .was granted to the decree- 


holders on the 12th July, and on the last 
mentioned date, an order was made direct- 
ing that the salé was to proceed from day to 
day to the end cf July. On the Tih July the 
zemindar of Andra bid Rs. 2,50,000 for 
each ofthe: two lots. 
that the gemindar isa near relation of onè 
of the judgment-debtors. On the 3ist July, 
there. was no further bid made until the 
decree-holders offered for 
of Rs. 1,000 more. At5 p. mM. on the 31st 
July, the sale was concluded and the decree- 
holders were declared the purchasers, their 
bid for Rs, 2,51,000 for each of the two lots 
having been ‘accepted by the court. ~ 

The sale proclamation waé settled on the 
171ih April, 
that this estate had been for several years 
in the possession of Receivers appointed by 
the court. At the time. when the learned 
Judge settled the proclamation, he obtain- 
ed the necessary information from the Re- 
ceiver then in charge and arrived at the 
reserve price. ,The.Income was about Rs. 
22,000 a year, and the J udge fixed the 
value of the property as being twenty times 
the annual income. On that calculation, 
the reserve price wab fixed: at Rs, 2,25,969 
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for’ one lot and Rs. 2,12,888 for the other. 


substantial” 


It may be mentioned: 


each lot asum’ 


445 


At the sale by auction, price fetched was 

slightly higher than these sums. Not only 

was the sale advertised in the usual manner 

but wide publicity was given by announce- 

ment in various leading newspapers. We 

may adopt another method for testing whether 

the amounts mentioned inthe proclamation 

as the reserve price were. an under-esti- 

mate. One of the mortgages in favour of 

the plaintiff was granted in 1908. The. 
instrament of mortgage describes ‘ihe 

property in great detail; the name of each’ 
village is shown there can and the totalin- 

come as stated in the deed wes Rs. 29,0C0 

less peisheush Rs. 9,000. In other words 

the net income of properties ag stated in the 

deed was Rs. 20,000. Adopting this test, it. 
cannot be said that there has been inad- 

equacy in the sale price realised at the 

auction. 

But there remains the evidence of P. W. 
No. 5 on which very rightly Mr, Ramanatha 
Shenai, the learned Counsel for the appel- 
lants, has laid much stress. Plaintiff Wit- | 
ness No. 15 is the standing Vakil of the- 
Andra zemindar. He deposes that in-his 
presence the zemindar proposed ‘to the 
Déwan of Jeypore offering to purchase one’ 


` of the two lots for 44 lakhs, but the Dewan ' 


was unwilling to part with it for less than 
5 lakhs. This witness's statement is direct 
and unequivocal. I£ the evidence was untrue 
why was not the Dewan of Jeypore ‘called’ 
to contradict him? Mr. Ramanatha Shenai 
says that in the absence of evidence to the 


contrary, we must accept the evidence of 


P. W. No.5. The learned Judge is alive 
to this difficulty, but gets over it by finding 
definitely that this witness's evidence is false. 

I am afraid I must most strongly differ 
from this view. On what material does the: 
learned Judge hold that this witness cin- 
not be believed? How is he justified in’ 
coming tothe conclusion that his evidence’ 
is per, rjured ? Where there is nothing fo 
show that the statement is inherently im-' 


“probable, it would be wrong to hold that a’ 
1928. It may be mentioned | 


statement given on oath is ; false, when not’ 
only it remains uncontradicted but’ when’ 
the opposite party, who challenges it’ deli- - 
berately abstains from adducing evidence’ 
to the contrary. . In this case, whatever my 
conclusion may be, I am definitely of the opin-" 
ion that the J udge' s finding that P,W.No. 5 
has spoken a falsehood, cannot and ought 
not to be supported, But the question still 
Yemains, does the evidence of this witness 
go far enough - to show that there was an 
undervaluation? If this evidence . be cares 
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fully read, the point emerges that what was 
then’ contemplated, was nct a direct pur- 
chase by the Andra zemindar. The pro- 
posal seems" to be that the purchase was to 
be made at the auction by the Dewan for 
the decree-holders' and that he was in his 
turn to sell. one -of the lots to the Andra 
zemindar. ‘Thus the sale that was contemp- 
ldted “was to be contingent upon certain 
events, and, as the evidence shows, it was 
not to be evén for cash. The Andra zemin-- 

‘dar; connected as he was with the judg- 
ment-debtors, would be prepared to pay a 
price, which the property would not fetch 
in the open market; to him it had a value 
which it might not have to others. The 
Dewan of Jeypore was well aware of that 
fact, and might well have tried to make 
what profit he could for the mortgagee. 
We ‘cannot also overlook the fact that the 
Andra zemindar was not ina position to then 
and there complete the purchase. It would not: 
be very safe to aċt upon the statement of 
the Dewan of Jeypore as representing his 
considered opinion as to the price'of the 
property. Although the appellants’ learn- 
ed Counsel was ‘entitled to comment and. 


comment strongly. on the fact that the- 


Dewan of Jeypore-did not venture to 
gointo the the witness-box and contradict 
P. W. No. 5,1 am not prepared to infer 
from this omission that- the ‘statement as. 


to the price in the proclamation was an’ 


under-estim ate. 


This finding would be enough to dis-’ 
pose of these appeals, But I ‘cannot help 
adverting to certain irregularities in the 


conduct of the sale brought to our notice: 


in thecourse of the hearing. In the lower 
Court several objections were taken by the 
judgment-debtors, but it is regrettable that 
a most patent irregularity that occurred 
has not been noticed. The sale was order- 
ed'to be made in two lots, each lot com- 
prising several villages. The proclama- 
tion was published. in the usual way, and, 
as I have said, the sale was ‘widely 
announced also inthe leading newspapers. 
But the decree-holders affixed proclama- 
tions of. sale in each village, and the fact 
“has ‘now come to light that what was 
described in each copy as the subject of 
the sale, was the particular village at 
which that copy was posted and not the 
lot of which that village was but a part. 
That jit is a material irregularity within 
the ‘rule, admits in my opinion of no doubt. 


Tf I was satisfied that the judgment-debtors’ 


have sustained substantial injury by 
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reason of this irregularity, I should without 
doubt have set aside the sale. I think it 
necessary in this connection to notice one- 
contention put forward by the learned - 
Advocate-General. It is argued that only 
by direct, as opposed to circumstantial, evi~ 
dence an applicant under O. XXI,r. 90 can 
show that the injury is the result of the: 
irregularity. This contention does not 
require serious notice He has cited cases 
which cannot be held to be authorities on 
the interpretation of the rule ds it now 
stands. . As a matter of fact those very“ 
cases I presume, have led to an important 
amendment of the rule by the Legislature. 
In the view I have taken, this question of 
law doesnot assume any importance, but I 
have been obliged to refer to it on account’ 
of the contention put forward by the learn- 
ed Advocate-Geuneral. As T pointed out in 
the course of the argument, if the property 
to be sold is 1000 acres of valuable wet. 
land, say inthe Godavari delta tract, and 
the proclamation describes. it as.dry land, 
would any court insist upon direct evidence 
for proving that the injury is theresult of, 
this irregularity? Or again, as has hap-- 
pened ‘in one of the’ cases to which our. 
attention has been ‘drawn, if a sale 
announced to take place at 11: o'clock is; 
held at 7, can nothing short of ‘direct oral 
evidence satisfy the court that" the loss is 
due to that patent and obvious irregularity? 
It is unnecessary; as I have said, in the view 
I have taken to pursue this matter. io 

Then remains another argument to 
whichI must now advert. Mr. Ramanatha 
Shenai complains against -the manner in 
which the sale was conducted. I must 
observe that the learned Judge attended to 
several matters in connection with the sale 
with great care, but allowed the såle to 
spread over a long period; in fact he made 
an order as I havesaid; that the sale was to 
continue from day to day from the 27th 
June to the 3lsb July. Mr. Ramanatha; 
Shenai contends that itis wrong tofix a 
date for the terminating of the sale. I 
entirely agree. It is not only proper but 
necessary tofix the time when the sale is to 
commence; but what possible purpose. can 
be served by fixing.in advance the time’ 
when the sale isto come toanend? The 
person or authority in control of the sale 
must be free to decide, as the personi most, 
competent to do so,@vhen the sale is to 
terminate. This fixing of time for the 
bringing thesale to an end, is allied tothe 
pernicious system, to which I have adverted, 
that of directing the sale to be conducted. 
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from day to day. `A sale by auction fund- 
amentally differs from a sale by private 
contract. 
move slowly, the parties . consult and 
deliberate at leisure; but inthe case of an. 
auction-sale, investigations are made and: 
inquiries are pursued before-hand; at the. 
moment of the auction, the various bids: 
olfered in quick succession are intended.to 


stimulate competition, and rapid decisions 


have to be made, “and are made, on . the. 
spot. Ifthe sale is lengthened out (in this 
case the duration: was over a month) the 
bidders, whoare diligent enough to attend. 
on the first day, may not care to attend on 
the second, and may never dream of wait-. 
ing till the last; and the'very object of 
adopting this method of sale would be. 
completely defeated. Moreover, what 
prevents a person; who has made under the 
stimulus of competition a` good bid, from 
holding himself not bound by it when he: 
finds that the sale is protracted and pro-: 
longed? It is not my intention to lay down’ 
at once that the conducting of asale in this: 
manner necessarily amounts to a material 
irregularity, but I must most ‘strongly. 
condemn and deprecate the practice that has: 
grown up. f 
Lastly, I am not prepared to believe 
that the Andra Zemindar came to the court 
on the 3lst July after 5 p; m.:with a bona. 
fide desire tọ purchase the property. f 
In the result, the appeals’ fail and are 
dismissed. Ordinarily I should direct the. 
unsuccessful part to pay- the costs, but in 
this case to mark my disapproval of the 
manner, in which the case was conducted 
for the decree-holders,- I deprive them of 
costs. Each party shall, therefore, bear his 
own costs. ; x g 
Reilly, J.—I agree with the result. at 
which my learned brother has arrived, 
though.I have reached it perhaps ‘by a 
slightly differentroad. .. :. ee 
In the first place Ishould like to say that 
I agree with what .my. learned brother has 


- -said about the extraordinary: prolongation 


of this sale, which began on the 27th June; 
1928, and was closed on the 31st July of 
that year, being continued from day to day: 
That appears to me to be a very badand 
unbusinesslike way of conducting a court 
auction; and it is not the intention, I think, 
of the Code of OCivil Procedure that an 
auction snould be soconducted. ‘There are 
many obvious disadvantages in such a 
method of conducting an auction. Bidders 
may come atthe beginning, as my learned 
brother has pointed ont, and may go away in 
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despair; they cannot waitfor weeks. They 
may change their minds. Some, who have’ 
money. atthe beginning of the auction, may 
not : have money at the end. Nobody ab. 
first considers the matter at all as serious: 
“there is plenty of time, and intending bid- 
ders need not make up their minds what 
they are goingto bid. I agree thata court- 
auction. should not be conducted in that 
way. -But-in this case I understand that 
no complaint: has been made by the judg- 
ment-debtors on the ground of the extra- 
ordinary extension of the sale. Their 
complaint, as put before us, has been rather. 
that it was not extended a little longer. In 
the circumstances I do not think we can say 
that the sale is vitiated by the length of’ 
time over which it was spread in this 
case. At any rate we cannot come to such a 
conclusion in favour of the judgment-debtors. ' 
, Butit has been urged before us that these: 
two estates, which were put up for auction 
were eventually sold much below their real- 
value, that they were very much under- 
valued in-the sale-proclamation, and that 
thereby substantial Joss was caused to the 
~judgment-debtors. In the  sale-procla- 
mation one of the estates was valued ab 
Rs. 2,25,969 and the other at: Rs. 2,12,888;- 
andit has not been disputed before us- 
that the two estates are approximately. equal 
in value. The learned District Judge in 
settling the proclamation appears to have- 
taken a great deal of trouble and to have 
done his best to arrive at a proper valua- 
tion. A Receiver had been in charge of. 
these estates fora number of years; and’ 
his reporis were considered with the details- 
he gave about the rents to be obtained: 
from each village. The judgment-debtors 
were heard and were able to represent 
everything they wished against the valua- - 
tion, which was eventually adopted by the 
learned District Judge. And besides this 
it happens thatin the original mortgage- 
deed of 1906 the income of two estates was’ 
set out, the total being about Rs. 29,000, 
‘of-which about Rs. 9,000 had to be paid to 
the Government as peishcush. And, the 
income-so given -was not only for 
the major parts ofthe estates, -which were 
sold in this auction. with which we are con- 
cerned, but italso included the income of 
other paris of the estates which oxtended: 
up into the Agency hills and” which, we 
are’ told, have since been sold for about 
Rs. 59,000 .So far there does not appear to 
be any reason to suppose that the learned. 
Judges valuation as given in the sale- 
proclamation .was too low, . But as my 
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learned brother has pointed out, some very 
surprising evidence, hasbeen given an the 
case. 
„practising in Vizagapatam, who 
holds a - icsponsible position as 
Official Receiver forthe District, hus. given 
evidence that while the sale was going 
on, one day in his presence a relation of 
the judgment-debtors, the zemindar of Andra 
offered to buy oneof the estates—though 
very oddly he does not say which—from the 
Dewan of Jeypore, if the Dewan bought 
it n the auction, for 4} lakhs. Plaintiff’s 
Witness No, 5 says that he heard that 
Offer made and that the Dewan said that 
he would not part with the ‘estate in 
question for less than 5 lakhs. It is 
quite clear from P. W. No. 5's evidence 
that the offer which was made on that 
occasion was that, ifthe Dewan of Jeypore, 
as the representative of the decree-holders, 
“pought the estates in the auction, the 
zamindar of Andra would “buy one of 
. them'from him afterwards for 44 lakhs; 
the Dewan saidit wasnot enough and that 
he would not take less than 5 lakhs. On 
the face of it that was a surprising offer 
to make considering the valuation fixed in 
the sale-proclumation by the District Judge. 
And it will be seen that an offer of 44 lakhs 
for one of these estates was'almost as large 
as the total for which the two estates were. 
‘knocked -down. eventually inthe auction, 
One would have thought that P. W. No. 5 
might possibly have misunderstood what 
passed. Or itmight be suggested that. the 
offer made by the zamindar of Andra was 
not treated very seriously by the Dewan 
of Jeypore.: There are. meny explanations 
which one might imagine for the conversa- 
‘tion which P. W. No. 5 states that he 
<- heard. The extraordinary thing about this 
gase is that the Dewan of Jeypore Mr, 
_ Ramakrishna who was in effect the Respon- 
dent inthe proceedings before the District 
Judge, who was in effect conducting them 
_for the decree-holders, who was therefore in 
the ccurt house ashehad been summoned 
as a witness hy the judgment-debtors, never 
-went into the box to deny the conversation 
which P. W. No. '5-says he heard. Mr. 
Ramkrishna, if P. W. No. 5’s account of that 
convereaticn was not true cr was mistaken 
could very easily have satisfied the Judge. 
by giving evidence that the conversation 
-did not take place or that P.W, No. 5 was 
mistaken about what was said; or, or.if.he 
had'to admit that the conversation did. take 
placé he might possibly have given an 


explenation of what was said. But ke did - 
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not choose to go into. the box and deny 
P.W. No. 5's evidence or explain it. Now 
here we ate not dealing with an ignorant 
oy tneducated or nervous party, who was 
afraid of going intothe witness box; we 
are dealing with a responsible Public 
Officer ofthe Indian Civil Service. If -he 
could have denied P. W. No. 5's evidence, 
if he could have explained it, I cannot 
conceive why he did not do so and, the 
learned Advocate General has not been 
able to suggest any reason. The learned 
District Judge discusses P. W. No. 5's 
evidence at length and has come to the 
conclusion ` that itis untrue. Iagree with 
my learned brother that inthe circumstances 
we have no right to come to that conclusion. 
If Mr. Ramakrishna was not prepared to 
deny or explain P. W. Nos. 5’s evidence, it: 
is not just or proper to say that P. W. No. 
ös evidence was false. In my opinion we 
must acceptthe evidence that while this . 
aucticn was going on the Dewan of Jeyore, 
the representative of the decree-holders, 
said in effect that if he | bought these estates 
inthe auction, he would not sell one of them 
for less than 5 lakhs. There may have been 
reasons whyheshould have said that: he 
may have known that there were pos- 
sibilities of development in the estates 
which would in future make the income: 
from them a good deal more than it was 
at thetime of the auction. Exhibit A,. 
the report of.one of the Receivers, lends 
support to that theory. And it must be 
noticed that the mortgagees lent Rs. 6,20,C00 
on these two estates. If the estates were 
really worth no more than was stated in 
the sale-proclamation, then it is highly im- 
probable the Dewan of Jeypore after buying 
the estates as hehoped he would-for about 
23 lakhs each, would not have been very 
ready to sell one‘of them for 4}. lakhs. 
The only conclusion I can come to on this 
evidence is that- the Dewan of Jeypore’s 
view as expressed tothe zamindar on the 
eecasion to which P. W. No, 5’s evidence 
relates was that cne of these estates for 
which the %emindar of Andra made an 
offer was:worth at least 5 lakhs to the 
Maharaja of Jeypore or to the decree-holders. 
I think we must take it therefore that on 
the evidence there was an under-valua- 
tion of each of these estates in the sale- 
proclamation and a considerable -under- 


< valuation. 


. Does it follow thatthe sale is vitiated? 
I donot seeany reason to -suppose that 
there was fraud in the under-valuation, 
The District Judge did his best to arrive 
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ata proper valuation of both the estates 
-After hearing all the judgment-debtors. had 
to say. Ido not see how fraud can be 
made in that matter. Butso seriously to 
under-value property, announced for sale in 
such a proclamation is undoubtedly an 
irregularity. Canwe say that that irregu- 
‘larity led to the estates being sold for 
‘Jess than what they would otherwise have 
fetched inthis case? That, in my opinion, 
the judgment-debtors have been unable to 
make out. These estates were advertised 
-for sale in court-auction ina number of 
newspapers all over India. There were 
repeated publications in April, 1928. Those 
-advertisements which have been exhibited 
inthe case, show that the estates were 
described sufficiently: It was stated that 
„they were to be sold in two lots one estate 
in each lot,and no valuation was given 
in the advertisements. Now anybody who 
wished to bid for these estates or thought 
that it would perhaps be profitable for 
him-to bid at the auction which was 
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advertised would have to make inquiries as. 


to ‚what the value of the estate 
was. I do not think it at all 
probable that people,-..who would be like- 
ly to bidfor these estates, would pin their 
faith in any way to the value mentioned in 
the court's proclamation. They would make, 
if they were sensible people at all, a very 
much more. careful investigation than that; 
they would pursue their inquiries a great 
‘deal further. They would inquire not only 
: what was the rent io be obtained from the 
villages of the two estates but what pros- 
‘pects there were of developing the estates 
.and what difficulties would be likely to 
-face new proprietors if they purchased 
them, and agreat many other things, which 
could only be ascertained by local i inquiry. 
There was ‘ample time, as 1 have mention- 


-ed, for such an inquiry to be made; sale: 


“was begun more than two months after it 
was advertised and it continued, according 
to the extraordinary procedure followed, for 
about 5 weeks. During that time every body 
concerned had ample time to find out every- 
thing thatcould be found out about the 
estates. And I may mention that besides 
advertising the sale of these estates in néws- 
papers a separate notice was sent. to every 
zemindar in the Presidency. Zemindars 
would no doubt be the people who would 
“be most likely to bid at the sale and they 
“would certainly be the persons most likely 
to know what inquiries to make about the 
value of such estates and how to push those 


„inquiries through. Although these cakaken i 
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were eventually “sold in this auction for 
comparatively low prices, Rs. 2,51,000. in 
each case, in the circumstances T am not 
at all satisfied that that was due to the 
unduly low values entered in the sale-procla- 

mation. 

It has been suggested for the judgment- 
debtors also that there was some fraud to- 


wards the closeof tbe auction in regard to 


the Dewan of Andra, who was -somehow 
prevented by the Dewan of Jeypore from 
bidding more than 24 lakhs for each estate 
in accordance with his master’s directions. 
There is really no evidence in. support of that 
suggestion, and it is destroyed I think by 
the fact that the Dewan of Andra was still 
in the service of the zemindar of Andra, 
when the case was tried by the District 
Judge more than a year after the sale. - 
As my learned brother has pointed out 
in the course of the hearing before. us. a 
very curious feature of the case was discover é 
ed, namely that in every villagein the two 
estates a. proclamation in regard to the 
Sale was put up in April or May, but that, * 
proclamation was inaccurate. We find from 
the specimen proclamations, at which we 
have looked, that what was put up-in the 
‘villages in each. case wasa proclamation 
‘that the sale would be held for the decree- 
‘debt. That was correct: but the property 
described ás for sale in each of those 


proclamations, was the: village itsélf and 
nothing more, . That would undoubtedly 
be misleading ‘to anybody. who paid 


any attention to it. It was a. very curious 
and careless irregularity. But it has not 
been denied before us and it has not 


-been denied at any stage, that a proper 


proclamation, stating that each . estate 
would be sold asa whole. in one lot,. was. 
duly published in accordance with' law; ibs 
‘was put up in the District- Court-house, | in 
the Collectors Office and in the proper 
place in each of the two estates. “Al 
though no doubt there was a proper pro- 


‘clamation made in accor dance with all the 


“were these superfluous notices in the 


prescribed rules in regard to the auction 
as it was actually held, that is to say for 
the sale of each estate in one lot, there 
vil- 
lages, notices which were both ‘superfluous ` 
and inaccurate and would have misled any- 
body who paid attention to them. But 
there is no evidence whatever that, any- 
body, who was atall likely to bea bidder 
ever imagined that the villages would’ be 
‘sold individually and not. the « estate in one 
lot each. And in the absence ofany such 
curiae) we could not. find, I think, bhat 
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the publication of these superfluous and 
inaccurate notices, as indeed they were, in 
the villages had any effect upon the re- 
sult of the sale. I do not wish it to be 
* understood that the absence of direct evi- 
dence in such a case as this, that is the evi- 
.dénce of some witness coming before the 
‘court and ‘saying that he was misled by 
‘such a notice as these which were publish- 
‘ed in the villages, would in all cases pre- 
‘vent a reasonable inference being drawn 
that by stich ‘an irregularity inthe publi- 
cation of the prolcamation substantial loss 
had been caused’to the-judgment-debtors. 
Whatever may have been declared in any 
decision to have been the law before what cor- 
responded to r. 90, O. XXI, Code of Civil Pro- 
cedure assumed its present form, certainly 
it is not necessary now to rule out reason- 
able inferences from evidence inorder to 
establish that an irregularity in the conduct 
‘and publi¢ation of a sale has caused 
substantial loss.. In this case however 
_ thereis: not only no direct evidence, but I 
* gee. no sufficient ground for an. inference 
that the result of these sales-was affected 
‘by the inaccurate proclamations published 
-in the villages. And, as I .mentioned, 
the publication of these notices 

the villages was discovered in this court. 

The judgment-debtors said nothing about 
it at any stage and felt no grievance on 
this account. Indeed it would be a proper 
objection, which their opponents might-well 
raise, that thepoint was never taken by 
‘the judgmeni-debtors: in their petition to 

the District Court, that it. was not taken in 
the grounds ofappeal here and that, un- 
less it. had been noticed by us accidentally 

-during the course of the hearing - of this 
. appeal, the judgment-deblors would have 
“known nothing about it. There is no reason 

to interfere with. the sales on that account. 
` There is one other matterto which Mr. 

Ramanatha 'Shenai referred as being 

of some importance. He objected 
eventual closing of this Jong protracted 

Bale at 5 

Judges had ordered that the sale should 

be continued until the 3ist July of that 

‘year. That was long enough. But it is 
‘suggested by Mr. Ramanatha Shenai that 

we ought not to understand the order that 

the sale was to coniinue till the 31st of 
July as: meaning that it should. stop at 

‘the end of court-hours on that day, but 

that it should have been continued until some 

unspecified hour.in the night. I can see 
no besis whatever for any such suggestion. 

It isurged-that the zemindar of Andra 
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came tothe court-house after 5 P. Mi. on 
the 31st July anxious to måke some belat- 
ed bid for these estates. If he did. intend 
tobid at that hour, he had nothing to com- 
plain of when he found that the sale had 
stopped, as it was obviously intended. that 
it should stop, at the close of the court- 
hours onthe 3istJuly. Judgment-debtors 
can have no reasonable grievance whatever 
in the fact thatthe sale at last cameto an 
end when the working court-hours for the 
31st July ended. 

In my opinion there were irregularities in 
this case and some very curious irregulari- 
ties but there is no sufficient reason why we 
should interfere with the decision of the 


District Judge. I agree that these appeals 


should be dismissed, and I agree also with 
the order which my learned brother has- 
propcsed as to costs, 


N.K.-A, Appeal dismissed, 


pani 


RANGOON HIGH COURT. 
Criminal Appeal No. 81 of 1933. 
February 28, 1933. 

Mya Bu AND Brown, JJ. 

NGA BA SHIN—ApPELLANT 

VETSUS . 
EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 800, Excep. 4— 
Burden of proof as to case coming within exceptions 
—Accused and deceased simultaneously preparing for 
assault and fighting—Sudden fight—Accused's case, if 
falls within excep. 4. : 

In a charge for murder, it is for the accused to 

rove the fact essential forthe purpose of bringing 
is case within any of the exceptions to s 300, Penal _ 
Code. f i ar e 

Where the accused and the deceased simultaneously 
made preparation to assault each other with deadly 
weapons and they immediately fought ; 

Held, that ihe accused could not be beld to have 


‘succeeded in the plea of self-defence, but that the 


case fell under Excep. 4 tos. 300, Penal Code. 
Criminal Appeal from an order of the 
Sessions Judge, Shwebo, dated the 22nd 


- 


Mr. W. A. Moore, for the Appellant. 
Mya Bu, J.—Appellant Ba Shin, a resi- 


-dent of Minchi village, has been convicted 


and sentenced to death unders. 302, Indian 
Penal Code, for the murder of his fellow 
villager Lu Maw on the night of 21st August, 
1932. f=, ee aa 

It is common ground that the deceased 
and the appellant had been gambling at 
cards for a few hours previous to the inci- 
dent which took place at about midnight 
resulting in the-infliction by Ba Shin of 
some stab wounds on Lu Maw witha dag-. 
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ger. Lu Maw was removed to the Hospifal at 
Shwebo but he died on the way. The Sub- 
Assistant Surgeon of the Shwebo Hospital 


found six stab wounds and two incised . 


wounds on the dead body of Lu Maw. The 
incised wounds were on the arms and only 
skin deep and notof a serious nature, but 
three of the stab wounds, two on the stomach 
and one on the .chest were -serious and the 
Sub-Assistant Surgeon was of the opinion 
that great force was necessary to cause them, 
The Medical Officer also stated that the 
wound onthe chest and one of the wounds 
on the stomach, through which a large piece 
of omentum protruded, were by themselves 
sufficient in the ordinary course of nature 
to cause death and that all the injuries 
taken together were necessarily fatal. The 
appellant. admitted that he stabbed the 
deceased. Therefore, unless the case falls 
within one of the general exceptions or of 
the exceptions to s. 300, Indian Penal Code, 
the offence committed by the appellant 
must be held to be murder. The appellant 
stated to the Committing Magistrate as 
follows: 

“On that night Mg Lu Maw thrust his spear at 
me and l received an injury in my stomach He then 
thrust bis spear again at me and I evaded it and 
embraced him and I found a dagger between his 
waist and his longyi and I stabbed him once with 


that dagger and he then caught me round my neck. 
He then called out Oha Nyun but did not let me go 


and so I stabbed him four or five times and I then 


ran away.” eos 


His defence to the charge was that -he 
acted in the exercise of the right of private 
defence. The facts of the case for the pro- 
secution are as follows: The deceased and 
the appellant gambled at cards at the house 
of the deceased in the evening at which 
the appellant lost two or three rupees. Then 
they went to the appellant's house and con- 
tinued to gamble. After that they came 
back to the house of the deceased and 
again gambled. The appellant lost and 
asked the deceased to lend him Rs.2 but 
the deceased would lend him only Re. 1 
which the appellant refused to accept. The 
appellant then offered to pledge his shirt 
for one rupee when the deceased would lend 
him only eight annas on the article. There- 
upon the appellant apparently. in disgust 
cut the shirt with the dagger in exhibit 
and asked Mg Hmat Kyi. (P. W. No, 2); 
who was present for the loan of his bull so 
that the appellant might borrow money from 
the deceased on the pledge of it. Mg Hmat 
Kyi, however, would not lend his bull. So 
the appellant went out and broughta bull 
belonging to one Po Ni and tethered it in 
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the front of the deceased's- house. But as 
he went into the house and arranged with 


the- deceased for a loan on the plédge of the . 


bull Mg. Hmat Kyi stealthily went out and’ 
. released -the bull. 


Thereupon the appellant 
asked the deceased to continue the gambling 
there. The deceased was unwilling but 
yielded to the pressure of the appellant and 
the .two left the house. When they had 


gone only about 20 feet from the house the 


stabbing occurred. (His Lordship then 
dealt further with the prosecution-story and 
the evidence of the prosecution witnesses, 
and proceeded). It is unnecessary to deal 
with the other evidence for the prosecution 
or the evidence for the defence in detail; 
for, in my opinion, the evidence as a whole 
leaves no room for doubt that the deceased 
had a spear in his hand at the place of the 
encounter and he stabbed the appellant with 
iL as stated by Hmat Kyi. 

At the same time I am of opinion;that,the 
plea of right of private defence either for 
total exemption from criminal liability or 
‘for the mitigation of the offence under 
Excep. 2 to s. 300, Indian Penal Code,cannot 
be sustained upon the proved facts of the 
case. Itis for the appellant to prove the 
facts essential for the purpose of bringing 
the case within these exceptions. He may 
of course use such evidence for the prosecu- 
tion as may lend support to the plea. 
evidence of Hmat Kyi, the only eye-witness 
‘as to the incidents immediately connected 
with the encounter between tne two, does 
not show that-the deceased acted aggressive- 
‘ly towards the appellant before the appellant 
‘himself had so acted ‘towards the deceased. 
“The effect of Hmat Kyi’s evidence is that 


before the deceased made the first-stabbing: 


-blow with the spear at the appellant ths 
latter had caught one hand of the deceased 
in the manner of threatening to stab the 
deceased with the dagger. ‘That act con- 
-stituted -an assault which would reasonably 
cause thé deceased to apprehend personal 
‘injury to himself. A 

~ Theright of private defence of thè body 


may beexercised against an offencé affecting. 


t 


The ` 


human body, but the-appellant has failed to 


prove that the deceased started. -the 
assault on him. The-evidenceof Hmat Kyi 
is to the contrary effect. The conclusion to 
be drawn from the evidence of Hmat -Kyi 
most favourable to the appellant is merely 
that the appellant and the deceased simul- 
taneously made preparation to assault each 
other with deadly weapons and” they 
immediately fought. In these circumstances 
the appellant has failed tosubstantiaté the 
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plea of self-defence with reference to s. 100, 
or to Excep. 2 to s. 300, Indian Penal Code, 
but it appears to me that the case falls 
“within Excep. 4 to s. 300, Indian Penal 
Code. The evidence in the case indicates 


_ that the appellant and the deceased left the . 


house of the latter each dissatisfied with the 
conduct of the other. A quarrel arose and 
a fight ensued, the deceased lunging out 
‘with his spear ‘at the appellant. {The deceas- 
ed stabbed the appellant with the spear 
twice: One of the stabs which according to 
the appellant's statement was the first one, 
hit the appellant on thé stomach causing 
the ‘following i injury: a stab wound 1/3rd by 
4” running under the skin outward on 
the front of the left side on the abdomen 
3/4" ‘below the navel. That the injury is 
"noh more serious might probably be due'to 
“the fact that thestab fell on a place where 
. {he top folds of the appellant's longyt would 
most. probably be. Upon receiving that 
. blow- the appellant rushed in avoiding the 
second blow and stabbed the deceased with 
whom lie was locked ina struggle in the 
course -of which he inflicted the six stab 
wounds which were subsequently found on 
the body of the deceased. 

Therefore the offence committed by the 
appellant by so stabbing the deceased was 
committed in a sudden fight upon a sudden 
quarrel. Since both the-appellant and the 
deceased were armed with deadly weapons 
and the wounds were inflicted while they 
were locked in a struggle during which the 
deceased also must have still had his spear 
in hig hand, it cannot be said that the ap- 
_ pellant took undue advantage or acted in a 
“cruel or unusual manner. Further the cir- 
cumstarices of the case do not show that 
the fight was premeditated. In the result I 
hold -that the case falls within the purview 


. of Excep. 4 to s. 300, Indian Penal Code, 


and the offence was culpable homicide not 
-amounting to murder punishable under part 
-1,8:.304, Indian Penal Code. Accordingly 
-thè conviction and sentence passed by the 
: trial Court under s. 302, Indian Penal Code 


- are set aside and instead the appellant is 


““gonvicted under. part 1, s. 304, Indian Penal 
“Code, and sentenced to suffer ten years’ 
' rigorous imprisonment. 


Z- ,, Brown, J.—Tagree.. 
Ja NA 


, Conviction altered. 
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MADRAS HIGH COURT. 
_ FULL BENCH. 
Original Petition No. 44 of 1932. 
January 5, 1933. 
_ Brastey, O.J., CORNISH AND 
BARDSWELL, JJ. 
Tun MADRAS PROVINCIAL 
CO-OPERATIVE BANK, Lrp., 
MADRAS —Assessez —PETITIONER 
VETSUS 
THE COMNISSIONER oF INCOME-TAX, 
‘ MADRAS — RESPONDENT, 

Income Tax Act (XI of 1922), ss.8, 10—Govern-. 
ment of India, Notifi:ation, dated 25th August, 1935 
—Income-tax Manual, para 17-A—-Co-operative 
Societies—Exemption of ‘profits’ from tax—Interest 
derived from Government securities, whether profits 
—Liability to be assessed— Profits and income; 
distinction between. | 

The main objects of a Co-opérative Society as 
set out inits bye-laws were (1)to collect funds for’ 
financing Co-operative Societies, (2, to serve as -the 
Provincial Apex Bank-for the province of Madras, 
(3) to purchase and sell Government Promissory 
Notes, and (4) to carry on general business of bank- 
ing not repugnant to the provisions of the Go- 
operative Societies Act and the rules framed there- 
under for the time being ia fores, The Society 
derived its income (1; from “interest on the loans and 
advances made mainly to Central Banks and deposi- 
tors, (2) from interest on investments in Government 
securities, (3) from interest on deposits, ‘and (4 
from commission and fees, ‘I'he Society claima 
that the purchase and sale of Government Promissory 
Notes was part of the business of the society and 
that having regard to the Notification of ths Gov- 
ernment exempting the profits of Oo-operative Socie- 
ties from income-tax, the interest derived from the 
Government securities was mot liable to be assessed 
to income-tax : 

Held, that the interest derived. from Government ` 

Securities was not ‘profits’ of the society within: the 
meaning of the notification and was, therefore, not 
exempted by the said Notification from liability to 
be assessed to income-tax.[p 425, col. 1.|- 
. Interest on Government securities has always to 
be’ taxed under s 8, and profits of a business under 
s. 10 of the Act, and it is the “ profits " alone that 
are exempt under the notification. [p - 424, aol. 
i. 


Per Beasley, C. J. —The words “income " and " pro- 
fits and gains" have been used in the Act to dénote 
‘distinct subject-matters of taxation; for example, 
the word ‘‘incoms is used with reference “ to 
“ salaries,’ “interest on securities " and “ proper- 
ty” and the words “ profits and. gains ' ' with refer- 
ence to “ business " and " profession ". [ibid.] 

When there is a specific provision for the taxation 
of a particular kind ofincome the circumstances in 
which that income might have been reczived are 
irrelevant ond do not authorise the utilisation of 
another provision to tax it. [ibid] 


Case- stated by the Commissioner of 
Income-tax, Madras-was as follows :— . 

In accordance with the High Court's 
order quoted above I have the honour to 
refer the following case for the decision of 
the-Hon’ble the Judges of the High Court 


. under s. 66 (3) of the Indian Income Tax 


1933 


Act (XI of 1922) (hereinafter referred to as 
the “Act”’). 

The petitioner, the Madras Provincial 
Co-operative Bank, Ltd. (formerly known 
as the Madras Central Urban Bank, Ltd. 
and hereinafter referred to as the “Society”) 
is an Urban Society registered under the 
Co-operative Societies Act, 1912 (II of 1912). 
The main objects of the Society as seb out 
in its bye-laws are: (1) to collect funds for 
financing Co-operative Societies, (2) to serve 
as the Provincial Apex Bank for the Pro- 
vince of Madras, (3) to purchase and sell 
Government Promissory Notes (this clause 
was introduced on 2ist December, 1929, 
while the appeal against the assessment for 
1928-29 was pending), and (4) to carry on 
general business of banking not repugnant 
to the provisions of the Co-operative Socie- 
ties Act and the rules framed thereunder 
for the time being in force. The Society 
derives income, (i) from interest on the loans 
and advances made mainly to Central Banks 


and depositors, (ii) from interest on invest- . 


ments in Government securities, (iii) from 
interest on deposits, and (iv) from commis- 
sion and fees. 

Till the year 1927-28, the Society was 
being assessed on its income from interest 
on securities and deposits, as the other 
income was exempt from assessment under 
the Notification of the Government of India, 
dated 25th August, 1925, under s. 60 of fhe 
Act (copy of which is filed, marked Ex. A), 
At the time of ils assessment for 1927-28, 
the Society contended that its entire income 
was exempt from income-tax by virtue of 
the notification mentioned above. I accept- 
ed the Society’s contention regarding interest 
on deposits but held that interest on secu- 
rities was not covered by the terms of the 
notification mentioned above. This point 
was, therefore, referred to the High Court 
and it decided the question against the 
Society in O. P. No. 202 of 1928. “The judg- 
-ment of the High Court is reported as Com- 
missioner of Income Tax, Madras v. Madras 
“Central Urban Bank, Itd., Mylapore (1): 
In 1928-29 and 1929-30 the Society was 


assessed on its income from interest on . 


securities. 

For the assessment of the year 1930-31 
(“previous year,” year ending 30th June, 
1929) in response to a notice “issued under 
s. 22 (2) of the Act, the Society filed a ‘nil’ 
return of income. It contended that its 


(1) 118 Ind Gas.107: 52 M 640; 58 M L J481;3I 
T O 357 at pp. 360, 362; 29L W 483: AI R 1929 
Fre 56M Ud 481; Ind. Rul (1929) Mad, 747 
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entire ıncome was exempt under the Noti- 
fication of the Government of India, dated 
25th August, 1925, mentioned in, para. 3 
above and that, therefore, it was not liable 
to be assessed at all. ‘Ihe Society, however, 
in response to the notices issted under 
ss. 22 (4) and 23 (2) of the Act, furnished 
the Income Tax Officer with the details of 
its income from Government securities (both 
tax-free and taxed at source), ofits borrowed 
capital and the average rate of borrowing 
for the purpose of calculating the: allowance 
on account of borrowed capital. (This allow- 
ance is granted under the executive instruc- 
tions of the Government of India contained 
in para, 28 of the Income-tax Manual.) On 
the basis of these details the Income Tax 
Officer computed the income from tax-free 


-and taxed securities and the total and 


taxable income of the Society, as fol- 
lows :— ; 

Rs. 
Tax-free securities . 29,885 
Taxed securities Ee s 26,955 
Total incoms 56,810 
Deduct Tax-free securities 29,855 
Taxable income . 28,955 





The Income Tax Officer overruled the 
Society’s contention on the ground that it 
had been examined and rejected in the 
years preceding 1930-81. He, therefore, 
levied income-tax and super-tax on the above 
basis, 

The Society appealed to the Assistant 
Commissioner raising the same contention 
as before the Income Tax Officer. The 
Assistant Commissioner overruled the So- 
ciety’s contention for. the reasons stated in 
his appeal order relating to the assessments 
for the years 1928-29 and 1929- 30, copies of 
which are filed, marked Ex. B. 

The petitioner then filed an applica- 
tion before me under s. 66 (2) of the Act 
and required me to state a case and refer 
a question for the decision of the High 
Court. I declined to do so on the ground 
that no question of law arose in the assess- 
ment (1930-31) in view of the High Court's 
prior decision on the facts now put for- 
hte A copy-of my order is filed, marked 
Ex. C. 

The petitioner thereupon moved the 
High Court under s. 66 (3) of the Act and 
in its order, dated 3rd May, 1932, the High 
Court has directed me to state a case and 
refer the following question :— 

Question ‘Whether on the finding that investment 
in Government cecurities forms a necessary part of 


the „business of the assessee, the sum of Ks. 5,810 
forms ‘ths profits of any Co-operative Society within 
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the meaning of the Notification of the Government of 
India, dated 25th August, 1925.” 

The question is based on the Assistant 
Commissioner's finding in Ex. B, viz., that 
investment in Government securities forms 
a necessary part of the business of the 
Society. No new facts, other than those 
that were before the Assistant Commissioner 
and the High Court in the Society's appeal 
against the assessment of the year 1927-28 
(in respect of which the prior reference to 
the High Court referred to in para. 3 above 
was made in this case) were before the 
Assistant Commissioner in 1929-30. There 
is no new finding of fact which could 
render the High Court’s decision inapplic- 
able tothe assessments of the subsequent 
years. That the Society invests a portion 


of its funds in Government securities, and ` 


that the interest derived from such securities 
. is taken as an item of receipt in arriving 
as.its balance of profits and gains from the 
business has never been disputed. I do 
not think it follows from this that the in- 
terest is profit of the business. It is com- 
mon to find items of receipt which are not 
technically receipts of the business (e. g., 
interest on securities or house rents) entered 
in the accounts of a commercial concern. 
But when the concern is assessed to income- 
tax these items are deducted from the busi- 
ness profits and dealt with separately under 
s.8 or is 9 of the Act as the case may be. 
These are distinct subjects of taxation with 


different methods of computation though ` 


they may, from the commercial and account- 
ancy point of view, be regarded as business 
receipts. When there is a specific provision 
for the taxation of a particular kind of 
income the circumstances in which that in- 
come might have been received are irrelevant 
and do not authorise the utilisation of another 
provision totax it: Commercial Properties, 
Lid. v. Commissioner of Income Tax, Bengal 
(2). Interest on Government securities has 
always to be taxed unders. 8 and profits 
of a business under s. 10 of the Act 
and it is the “profits” alone that are exempt 
under the notification. Unless the interest 
can be brought within the express terms of 
that notification it is not entitled to the 
exemption sought for. Onan examination 
of the language employed in the Income 
Tax Act it seems to me that the- words 
“income” and “profits and gains” have been 
used in the Act to denote distinct subject- 
matters of taxation; for example, the word 
“income” is used with reference to “salaries,” 
~ (2) 113 Ind. Oas $48; 55 0 1057; 31 T0293; 32 
pk N 413; I LT40Cal. 85; A I R1928 Oal. 
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“interest on securities” and “property” and 
the words “profits and gains” with reference 
to “business” and “profession”. The term 
“profits” used in the notification is never 
‘applied to “interest on securities” which is 
consistently termed “income” and in my 
opinion an exemption in respect of “profits” 
cannot apply to what the Act does not term . 
“profits.” f 

Further, the Government of India, who 
issued the notification, have explained iis 
intention in para. 17-A of the Income-tax 
Manual (Fourth Edition, page 138) extracted 
below :— 

“The exemption which extends both to income-tax 
and super-tax applies only to ‘profits’ in the strict 
sense of the word as used in the Act and does not 
include ‘income’ derived by Co-operative Societies 
from interest on securities or dividends,” 

In this connection, I also invite a reference 
to the history of the notification as given 
in sub-para. (3) of para. 5 of my letter to 
the High Court No. 368 of 1928, dated - 8th 
September, 1928, reported in Commissioner 
of Income Tax, Madras v. Madras Ceniral 
Urban Bank, Ltd., Mylapore (1). 

For the above reasons, I am of 
opinion that the interest on securities dces 
not form part of the “profits” of the Society 
within the meaning of the notification, dated 
25th August, 1925, 
~ I submit further that the question of 
principle now raised having been decided 
upon the same facts and between the same 
parties by this court, the doctrine of res 
judicata applies and must be followed. 
` Mr. M. Subbaroya Aiyar, for the Peti- 
tioner. . 

Mr. M. Patanjali Sastri, for the Respond- 
ent. i 

Beasley, C. J —The question referred to 
us is as follows :— l 

“Whether on the finding that investment in Govern- 
ment securities forms a necessary part of tLe busi- 
ness of the assessee, the sum of Rs. 4f,810 forms the 
‘profits of any Co-operative Society’ within-the mean- 
ing of the Notification of the Government of India, 
dated 25th August, 1925." ji 

The Notification referred lo exempts from 
income-tax . 

“The profits of any Co-operative Society other ihan 
the Sanikatta Salt Owners' Society in the Bombay 


` Presidency for the time being registered under the 


Co-operative Societies Act, 1912 (11 of 1912) or the 
dividends or other payments received by the members 
of any such Society on account of profits.” 

The assessees invest large sums received 
by them in Government securities and the 
income derived from such investments has 
been assessed to income-tax. The main 
objects of the Society, as set out in its bye- 
laws are: ` (1) to collect funds for financing 
Co-operative Societies, (2) to serve as the 
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Provincial “Apex Bank for the Province of 
Madras, (3) to purchase and sel] Government 
Promissory Notes, and (4) to carry on ‘gene- 
ral business of banking noi repugnant to 
the provisions of the Co-operative Societies 
Act and the rules framed thereunder for. 
the time being in force. The Society derives 
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its income (1) from interest on the loans and’ 


advances made mainly to Central Banks and 
depositors, (2) from .interest on investments 
in Government securities, (3) from interest on 
‘deposits, and’ (4) from commission and fees. 
The money used to purchase Government 
Promissory Notes is the money collected by 
the Society in excess of the money required 
to finance Central, Banks and depositors. 
The assessees claim that the dividends 
received from investmems in Government 
securities are the profits of the Society and 
are, therefore, ‘under the Government of 
India Notification exempt from payment of 
income-tax.. This claim is based upon the 
contention that the purchase’ and sale of 
Government Promissory Notes is part of 
the business of the Society and that the 
Assistant Commissioner of Income-tax has 
found that such investment is a necessary 
part of the business of the Society. The 
bye-laws of the Society were amended on 
the 21st December, 1929, by the inclusion 
of object 3 to bye-law No. I, namely “to 
purchase and sell ‘Government Promissory 
Notes", It is ergued that the purchase and 
sale of Government Promissory Notes, there- 


: 
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` In respect of these the tax is payable 
on (4) under s. 7, on (ti) under s. 8, on 
(iii) under s. 9, on ‘“iv) under s. 10, on 
(v) under s. 11 and on (vi) under s. 12. 
Thus all the six sources of income are 
‘dealt with by separate sections. Section 


.8, as before mentioned, provides, for the 
‘taxation of 


“Interest on securities’ and’ 
there is no other section which does; and 
it has been the custom ever since 1904, 
when the exemption of profits similar to 
those contained in the Government notifica- 


*-tion came into force, to interpret the exemp- 


fore, is a part of the business of the assessee. 


and that the profits derived from. such 
purchase and sale are the profits of the 
Society. With regard to this argment, the 
interest derived from such securities must, 
of course, be taken as an item of receipt 
in arriving at the Society's profits and gains 
from the business butit does not, however, 
follow from this-that the interest is a profit of 
the Society. 

It is contended by the Commissioner of 
Income-tax that interest on Government 
Securities has always to be taxed under 
5. 8 of the Indian Income-tax Act, whereas 
the profits of a business have always io 
be taxed under s. 10 of-the Act and that 
it is the latter profits alone that are exempt 
under the notification. - The Indian Income- 
tax Act in s. 6 states the heads of income 
chargeable to income-tax as follows :— 


Salaries. - 

Interest on Securities.” 
Property. 

Business. 

5, Professional éarnings. - 
Other sources, 


1. 
2. 


. “profits” 


, 


„Macnaghten 


_as follows :— 


` which was passed once for all. 


tion as it has been in this instance; and 


it is argued that the observations of Lord 
in’ The Commissioners for 
Special Purposes of Income-tax v. Pemsell 
(3), bear usefully upon this case. They are’ 


“I Gannot help reminding your Lordships, in 
‘conclusion, that the Income-tax Actis not a statute 
J It has expired, and 
been revived, and re-enacted over and over: again; 
„every. revival and re-enactment is a new Act. It 
is impossible to suppose that on every occasion the 
Legislature can have been ignorant-of the manner 
in which the tax was being administered by a 
department of the State under the guidance of. 
their legal advisers, especially when the practice 


“was fully laid before Parliament in the corresponde-' 
‘nee to which I have referred ;‘Charities,, 1865). It 
.seems to me that an argument in favour -of the 


respondent might have been founded on this view 
of the case. The point of course is 
not that a continuous practice following legislation 
interprets the mind of ths Legislature, but that 


“when you find legislation following a continuous 


practice and repeating the very words: on which 
that practice was founded, it may perhaps fairly 
‘be inferred that the Legislature in’ re-enacting the’ 
‘statute intended those words to be understood in 
‘their received meaning. And perhaps it might be 
argued that the inference grows stronger with each . 
successive re-enactment.” ii 


There is nothing new in. the exemption ` 
contained in the Government Notification. 
-For years, the practice has been to interpret 
as not including. interest on 
‘Government securities. Since 1904 ‘such 
interest has always been taxed under s.8 
and it is difficult to imagine that Govern- 
ment’s latest notification was intended to 
alter that practice. When an assessee is 
under a section of the Income Tax Act 
assessable to. income-tax, it is.for that 
person, to show that he has been exempted; 
and in my view, the assessees here. have 
failed to show that it was. the intention 
‘of .Government. to exempt such interest. 
The mere fact that the byelaws of the 
Society have recently been amended making 
the purchase and sale of Government Pro- 
missory Notes one of its main objects does 


(3) (1891) A 0531 at p. 591, 


~ 


-426 


mot, in my view; alter the position. It 
‘is 5 conceded ‘that for years this Society has, 
“even in the absences of such a bye-law, 
<. been investing its surplus collections in 
‘Government securities and that the interest 
‘received has been assessed to income-tax. 
An attempt. was made recently by this 
“Society to challenge that position in O. P. 
.No, 202 of 1908 reported as Commissioner 
‘of Income-tax, Madras v. Madras Central 
Urban Baak, Ltd., Mylpore (1). There the 
“meaning. of the same notification 
‘had .to be considered by a Full Bench of 
‘which I was myself a member. In that case 
under orders of Government the Society 
was bound to keep 40 per cent. of its total 
‘liability under call-deposits in a liquid or 
fluid form and instead of keeping these 
“fluid assets in their safe or till it kept them 
inas nearly, a fluid form as possible in 
‘Government securities upon which asin the 
present case they received interest. It was 
claimed by the Society that this wasa part 
of the business of the Bank and that unless 


‘this interest was received the activities of. 


the Bank would be seriously handicapped — 
‘exactly the same contention has been put 
‘forward here—and it was held that this in- 
. vestment in Government securities was not a 
part of the business of the Bank but that 
-puch investment fell under s.8 of the. Act. In 
‘the course of the judgment reference is made 
‘tosome English decisions, two of which were 
»relied upon here by Mr. Subbaroya- Aiyar 
“for the assessees, viz., Norwich Union Fire 
_Insurance v. Magee (4), and Liverpool and 
London Globe Insurancé Company v. Ben- 
nett (5), Inthe former case the Company 
besides carrying on business in the United 


` Kingdom carried on business in America ` 


and elsewhere, The laws of the -United 
States i in reference to the carrying on of 
insurance business there required the.main- 
tenance ofa reserve fund there and inorder 
to provide that reserve fund investments 
"were made and interest earned. It was 
clear that the business of insurance could 
not be carried on in America without those 
investments being made there and it 
‘followed that theinterest on those invest- 
ments necessarily made for the purpose of 
the trade was part of the gains of that 
trade. As appears from the judgment in 
that casethe Company did nob invest in 
those foreign securities for the fsake of 
investment or for the sake of making profit 
by those investments but for the sake of 


ay (1896) 3 T O 457. - 
(5) (1913) AO 610; 6 TO 3 


f 271; 22 LJ K B 1221; 
109 L T483; 578d 739; 29T LR 757. 
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having a fund invested in America to 
answer the requirements of the American 
Law. Inthe latter case the Company cars 
ried on business at home and abroad. AS 
in the former case, by the laws of certain of 


the foreign countries in which it conducted 


its basiness the Company was required to 


. deposit with the governments of those 


countries certain sums of money and to 
invest those sums in accordance with the 
local laws. ‘The Company also voluntarily 
invested certain other sums. It was held 
that interest on both classes of investments 
was assessable as being part of the business. 
As is observed in the judgment ofthe Fall 
Bench, Hamilton, J. held that the voluntary 


‘Investments were not for the sake of invest- 


ments.but for the sake of having a fund 
abroad readily realisable to meet the liabi- 
lities of. their business and that the making 
of the investments was just as much part 


of their mode of conducting the business 


as the taking of risks andin the event of 
the current account at the Bank being 
insufficient to meet the liabilities all the 
investment funds might have to be called 
upon atsome time or other, The object of 
the investment was to extend the business, 
so thé making of them was part of the 
business. This the Full Bench held clearly 
distinguished Liverpool and London Globe 
Insurance Company.v. Bennett (5), from the 
case before them. The Full Bench judg» 
ment, goes on as follows :—. 


-4 It seems to me impossible, at least winks 
great deal more information than has been presented 


ito us, to say that these investments of more or. less 


amounts for a longer or shorter time on the part of 
the Bank in order to prevent their fluid assets 
from lying absolutely idle in their éoffers; foimed 
part of the business of the Bank. Itseems tome 
that theyarein the same position aa any private 
person who with a large credit balance in his private 
account desires to put it into a remunerative form 
which shall at the same time be readily. realisable 
and therefore invests for shorter or longer Periods 
in Government paper.’ : 

And. further : 

“The obligation on the Bank to keep 40 per dent 
of its total liabilities in.a fluid form is in consequence 
of an administrative order of Government and does 
not oblige them, although it may permit them, to 
invest the fund at all, and it seems to me that as 
they are to hold the fund in readiness to meet some 
particular liability which is specified, it cannot be 
said to be part of their business as a Bank to invest 
these liquid assets in the interval.” 


It seems to me that no new facts are pre- 
sentnow. The Society has continued to 
do that which it was then doing. No one 


‘suggesis that the purchase and sale of 


Government Promissory Notes by the Society 
was, before the amendment of its bye-laws, 
ultra vires, and, inmy opinion, the amend- 


3 
“ 


< 
t 
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ment does notin thé least alter the position 
asit was atthe time of the Full Bench 
decision already'referredto. . < 

. For: these reasons, in my opinion, th 
question referred to us must be answered in 
the negative. The assessees must pay the 
costs of the Commissioner of Income-tax, 
Rs, 250. f 


: Cornish, J.—I am ofthe same opinion. I 
think there is no real substantial distinction 
between this case and Commissioner of 
Incometax, Madras v. Central Urban Bank 
Lid., Mylapore (1). . The exemption from 


income-tax given by the Notification is to- 


the profits made by the petitioner from its 
business of a co-operative bank. Unless, 
therefore; the interest derived by the bank 
from its money invested in Government 
Promissory Notes can be regarded as 
profits from the business carried on by the 
bank it will not be exempt from tax. The 
petitioner relies on rm. 1 of the bye-laws 
which states that one of the main objects of 
the bank is “to purchase and sell Govern- 
ment Promissory Notes”. Taking this to 
mean that the Bank has been empowered to 
deal in Government Promissory Notes as 
part of its business, I should say that any 
profits made by the bank from the purchase 
and sale of these securities on ‘its own 
account or as broker fora constituent would 
be profits from the business of the bank 
and exempt from tax under the Notification. 
But in the case before us nothing else 
appears except that the bank has invested 
part ofits funds in Government Promissory 
Notes“and derived interest therefrom. lf 
there wasno opportunity of employing the 
money by lending it out. to Central banks 
(whichis byr- 12ofthe Bye-laws declared 
to be the primary purpose for which the 


bank’s funds are to be utilized), or by: 


lending it to shareholders or constituents 
ofthe bank (which the bank is authorized 
to do by r. 13), the prudent course would’ 
undoubtedly be to invest the money in 
some easily realizable security. But there 
is nothing peculiar to the business of 
banking in taking thiscourse. As a matter 
of construction of the bye-laws I hardly 
think that an investment in Goverment 
Promissory Notes of money lying idle in the 
bank can be deemed to be one of the declar- 
‘ed objects of the Bank. The petitioner 
having failed to show that the investment 
was made for carrying out some purpose 
for which the bank has been founded, the 
only ground, asit seems to me, on which tne 
interest from the investment might ‘be 


J 
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held to be profits from the- business flis- 
appears. ` . ; 
Bardswell, J. I agree that the interest 
derived, by a Co-operative Bank from its 
investments -in Government securities 
is not to be regarded as part of the profits 
ofits business qua such Bank. I would 
take it that theexemption is meant as an 
encouragement to the employing of as 
much capital as possible for the financing 
of Co-operative Societies and so extending 
the scope of co-operation. The investing 
of money in Government securities does not 
further the cause of co-operation but is only 
a means of keeping from lying idle funds 
that cannot immediately be used for such a 
purpose. . 
Reference answered 
N. K.A. in the negative. 


_ SIND. JUDICIAL COMMISSIONER'S 
: COURT. 


Criminal Revision Application No. 176 
- of 193], 
January 12, 1932, 
RUPOHAND AND MERTA, A.J. Cs, 
RABU SALEH-—APPLICANT 
h Versus: 
EMPEROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), 8, 439 
—Revision—Interference with findings of fact, 
propriety of—Penal Code (Act XLV of 1860), ss. 
892, 408—Offence of robbery only technical —Altempt 
to criminally misappropriate currency notes —Sen- 
tence. A : 

The High Oourt ia revision should not ordinarily 
interfere with findings of fact recorded by the court 
of first appeal when there is evidence which if 
believed, supports such findings. But where there 
are circumstances as for instance, the convicting 
Magistrate not having had the benefit of weighing 
the prosecution evidenca firsihand, or the absence 
of expression of any definite opinion on any import- 
ant.point regarding the credibility of the prosecu- 
tion story, the High Court will be induced to 
yield to the prayer for a re-scrutiny of the whole 
evidence. y 
“D who wanted to send by registered insurance 
post a letter with five currency notes each of Rs. 100 
asked the accused to write the address on the 
envelope but the accused tried to substitute 
another envelope in place of the original one and 
wrote the address on it D's suapicions having 
been aroused he demanded of the accused the 
‘original envolpe, An altercation ensued and the 
original envelopecontaining the currency notes and 
D`s coat were torn. The accused was charged under 
s. 392, Penal Code, and sentenced to ij months’ 
rigorous imprisonment: 


Held, thatthe offence ofrobbery for which the 
-accused could be held guilty was more or less techni- 
cal and that the accused should really hare been 
charged with attempt to criminally misappropriate 
the notes and that in the circumstances, the schtence 
should be reduced to one of six months’ rigorous im 
prisonment. ; 
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- Mr. Motiram Idonmal, for the 
cant. š 
Mr. C. M. tbo, for the Owh; 

Mehta, A, J. C.— The applicant Rabu, son 
of Saleh, ‘has been convicted by the Mukh- 
tiarkar and First Class Magistrate, Halla, 
of an offence punishable under ss. 392 and 
| 403, Indian Penal Code, and sentenced to 
undergo’ 15 months’ rigorous imprisonment 


Appli- 


ánd toa fine of Rs. 250 under the former 


section and tonine months’ rigorous impri- 
sonment under the latter. On appeal to 
the Court of Session at Hyderabad, the con- 
viction and sentence unders. 406 were set 
aside, but the conviction and sentence under 
S. 392. maintained. An attempt is now 
made by means of the present application 
even to have that conviction and sentence 
set aside. 

The facts of the case have been fairly 
accurately set out inthe judgment of the 
trial Court and of the Sessions Court. 
Briefly stated, the- prosecution case _is that 
the complainant Dowlatkhan,. a” Pathan 
resident of Ghaznavi in AfghSnistan, is a 
dealer in cloth. On 3rd March, 1931, at 


Halla, he wanted to send by registered in-. 


surance post a letter to his father with 
five currency noteseach of Rs. 100. For 
this purpose-he went to the Mukhtiarkar's 
office-and. saw the accused Rabu whoisa 
petition-writer sitting in the office, and 
asked him to write the address on the en- 
-velopeand agreed to paya certain fee by 
way of writing charges. The accused then 
went to some neighbouring office and 
brought a book in which, according to the 
complainant, there was another similar 
envelope. The accused then asked the 
complainant if hejhad sealing wax and a 
seal with him andon getting a reply inthe 
negative he took himself to a neighbouring 
Bania’s shop from where the sealing Te- 
quisites were, obtained. Coming back the 
complainant asked where the acknowledg- 
ment receipt was and on the accused stating 
that that had been left at the Bania’s shop 
in the bazar by mistake, the complainant's 
suspicions were aroused. He wanted the 
accused to open the book and to produce the 
original envelope containing the notes. 
The accused promised to open the envelope 
in the presence of people in the bazar and 
to satisfy the complainant that there had 
been no substitution. Arriving near his 
house, the accused, according to the com- 
plainant wanted,to slip in, upon whichthe 
complainant Pathan caught hold of the 
accused, the book from the accused’s armpit 
dropped on the ground and the complainant 
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ten rupees notes of his 
Tespondence. 


-that even if all 


1410. 


picked up the envelope from the ground 


-which according to him contained the cur- 


rency notes. The accused then tried to wresi 
the envelope fromthe hands of the complain- 
ant. As this scuffle was going on, one 


Mahomed Umer, a clerk of the ‘Assistant. 


Police Prosecutor, happened to pass by. 
He tried to intervene, but was not succes- 
ful. In the meanwhile, the criesof the 


‘complainant brought some more persons 


to the scene. Eventually the accused ran 
away after tearing the envelope, containing 
the notes, intotwo, and taking away half 
of it wilhhim. Upon this the complainant 
went tothe Voliceand filed an information 
against the accused. Hence this case." 
The accused's version is that when’ re- 
turning from the Bania’s shop he demard- 
ed payment of his fees, that there was 
altercation in which-instead of the accus- 
ed ‘having stolen anything, it was the 
complainant who walked away with two 
and some cor- 
His version is that the story 
about the robbery is a fabrication, The 
learned Pleader who appears here on 
behalf of the applicant contends that in 
the first place thestory of the alleged 
robbery isnot proved by creditable evi- 
dence, and further, in the alternative, 
the facts ‘as stated by 
be held to be proved as 
true, still the offenceof robbery is not 
made out inasmuchas ‘one of the in- 
gredients, namely, hurt or wrongful res- 
traint is not established. We shall con- 
sider the latter contention -first. If the 


the complainant 


story of the complainant is truein the 
main, itcomesto this: that in snatching 
the envelope containing the currency 


notes fromthe hands of “the complainant 
the accused must have used force. How- 


- ever trivial.that force may be, still it must 


have caused hurt. There is evidence on 
the record that in the scuffle the -complai- 
nant’s coat was‘actually torn. Thus then 
it cunnot be maintained that there was no 
hurt caused to the complainant; and 
that therefore whatever offence the 
accused may have committed does not 
amount to robbery. 

Coming to the facts, ordinarily this court 
sitting as a High Court exercising revisional 
jurisdiction would net agree to be taken 
through the whole of the record for the 
purpose of re-appreciating the evidence 
whichhas already been believed by two 
courts below. There are however certain 
circumstances which induced us to yield to 
the prayer for a re-scrutiny of the whole 


. 


an | 


evidence, One of the main reasons is that 
the Magistrate who convicted the: accused- 
app.icant hadnot the benefit of weighing 
the prosecut:on . evidence first-hand. It 


appears that al] that evidence had been . 


recorded by his. predecessor. Further on a 


very important. point urged.on behalf of the. 


applicant as egainst the credibility of the 
prosecution story, namely, that in the scuffle 
the notes could not have been torn so neatly 
in the way in which the halves of the notes 
before us would signify, the learned Ad- 
ditional Sessions Judge who -heard the 
appeal of the accused has expressed no 
definite opinion. Under the circumstances 
we have carefully gonethrough the evidence 
on the record in order to satisfy ourselves 
whether the prosecution evidence is or 
is not believable and whether it is or 
is not sufficient for basing a conviction 
thereon. an 3 

The complainant is corroborated in the 
first place by the evidence. of Mahomed 
Umer, so far as the first stages of the inci- 
dent are-concerned. Then again there are 
two more witnesses, Khushiram and Haji 
Shah, who were attracted to the scene of the 
offence by the cries of the complainant. 
Khushiram corroborates the complainant 
almost wholly except that he does not say 
that he saw the accused taking away any 
notes or halves of the notes., Haji Shah 
corroborates the complainant, but he does 
not say that the accused took away anything 
with him when he made off after the scuffle 
ended. There are however- circumstances 
which do not support the defence version 
but support the prosecution version; the 
fact that there were two envelopes and the 
scuffle was over the envelope which the 
accused wanted to snach from the complain- 
ant: then again the fact that the scuffle 
took place in the gully near the house ‘of 
the accused, coupled with the fact that half 
of the envelope that remained with the 
complainant does not bear any indication 
of having received any attention at 
hands of the accused suchas is sought to be 
made out by him. These are certainly 
circumstances which go to show. that -the 
prosecution story is true: Thusitis made 
out fromthe evidence that the applicant 
did try to substitute one envelope for the 
other with a view to- misappropriate the 
currency notes. -The Pathan proved. to be 
too alert and strong for the accused and 
prevented the completion or rather the 
achievement of accused’sdesign. -~ | 

Having carefully considered all the cir- 


cumstances we think the -more appropriate `. 


© 
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the view that 
whole, the offence for which the accused 
‘should have been convicted was that of an 


the- 


‘money. I therefore 
` proposed by my learned brother. 


E 
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section under which the accused-applicant 
could-have been convicted’ was attempted 
misappropriation of complainant's property. 
The facts forming part of the subsequent 
incident in the gully however’ establish 
the technical offence of robbery also. The 
complainant, according to the prosecution 
evidence, had re-possessed himself of the 
envelope containing the currency notes 
and the accused wanted to take that en- 
velope from ihe complainant by force: 
Since the offence of robbery for which the 
accused can be held guilty is more or less 
technical, and since it appears that there 
has been some exaggeration on the part of 
the complainant with regard tothe manner 
in which the notes came to be torn into 
two, we think that the gravity of the offence 
is considerably diminished, and we -think 
that the sentence of 15 months is rather 
excessive, We therefore reduce the sub- 
stantive sentence of imprisonment from 15 
months to one of six months’ rigorous im-_ 
prisonment and uphold the sentence of finé 
as well as the sentence of imprisonment in 
default. 

Rupchand, A. J. C.—Silting as 4 court 
of revision we cannot interfere with find- 
ings of fact recorded by the court of first 
appeal, when there is evidence which if 
believed supports such findings. (The 
learned Judge after: discussing the evidence 
and the facts of the , case, 
proceeded.) On these facts I was inclined to 
taking the transaction as a 


attempt to criminally misappropriate the 
notes; and that the subsequent scuffle was not 
with ihe object either of committing theft or 
carrying away or attempting to carry away 
the properly which had been obtained by 
theft, but for the purpose either of com- 
pleting the act of misappropriation or 
avoiding detection of that offence. But in 
view ofthe fact that the learned Judge below 
has split up the transaction into two and 
my learned brother has adopted the view 
that what transpired at the scuffle amounts 
‘to technical robbery, I am not prepared -to 
differ from. that view or tohold that the 
conviction should be altered to one for an 
attempt to criminally misappropriate the 
agree with the order 


NAL - 
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RANGOON HIGH COURT. 
- Criminal Appeal No. 189 of 1933., 
- March 2, 1933.. 
Ba U, J. 
NGA BA PA AND aNOTOER—APPELLANTS 


VETSUS, 
EMPEROR- Oprosits Party. 

Criminal trial—Evidence— Prosecution and defence 
cases not free fromcriticism—Guilt of accused, if 
‘proved 
<- Where in a criminal case the evidence adduced 
on behalf of the prosecution and the defence was 
not free from crticisim and there was delay on the 
part of the prosecution in launching the prosecu- 


“Ta that it would not be safe to hold that the 
guilt of the accused was proved beyond doubt. 
Criminal - Appeal from an order of the 
Additional Magistrate, Rangoon, dated the 
31st January, 1933. 
Mr. Campagnac, for the Appellants. 
Messrs. Ba Han and Udaichand Periwal, 
for the Crown. 


Judgment.—This vase is reeking with 
“prejury. One side or the other is speak- 
ing an untruth. The question is which side 
is telling lies? The learned Advocates who 
appear in the case have argued it with 
great ability and, I must admit, have 
rendered great.assistance in the solution of 
the problem. As the burden of proof is 
primarily on the prosecution, I propose, in 
the first instance, to subject the évidence 
of the prosecution witnesses to close 
‘scrutiny and analysis. The facts that are 
not in dispute are these. 

The two appellants, Ba Pe and Ba San 


are related.to each other as brothers-in-law. 


‘and they are the residents of Sandoway., 
On Ist March, 1932, Ba Pe came to 
‘Rangoon, and, on the 6th March he went to 
‘the branch office of Hiralal Ramlal, whose 
head office is in Akyab, and showed a 


telegram to the manager Udaichand 
Periwal. The telegram is Ex. Band isin 
these terms: “Bape 75, 7th Street, 


Rangoon, Take three thousand from Hiralal 
Ramlal, Basan.” Udaichand Periwal also 
said that he received a telegram from his 
branch office in Sandoway and produced 
it. It is Hx. A and is in these terms: 
“Sikarwalla, Rangoon pay three thousand 
Bape send hask umbrella ten, Hiralal.” 
Udaichand Periwal then paid Rs. 500 to 
Ba Peasking him to come and take the 
balance on the following day. On the fol- 
lowing day Ba Pe went and received the 
` balance of Rs. 2,500. On the 8th March 
Ba Pe left Rangoon for Sandoway. On the 
22nd April a report was made atthe Pabe- 


. dan Police Station in Rangoon by Periwal 
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charging Ba Pewith cheating him of 
Rs. 3,000. Onthe same day a report was, 
made by Ram Sahai, the manager of the 
branch office at Sandoway, to the Police 
there. Before the Police inquiry was com- 
pleted a complaint was made in court. 
charging both Fa Pe and Ban San with 
conspiracy to cheat Hiralal Ramlal. The 
Police inquiry was apparently dropped and 
the casein’ the Magistrates Court was. 
carried on. Ba Peadmitted having gone 
to the office in Rangoon and produced 
a. telegram (Ex. B) and having received 
Rs. 3,000 from Periwal. [He said that 
before he left Sandoway he left instructions 
with his wife to send Rs. 3,000 to him 
through the complainant firm. In the case 
of Ba San he admitted having sent the © 
telegram (Ex. B) to Ba Pe. He said thut 
he did so after having deposited Rs. 2,800 
with the complainant firm at Sandoway and 
after having asked the assistant Banarsi- 
lal to make up the difference Rs. 200. If 


-the deposit of Rs -2,800 as alleged by Ba 


San is proved then,in my opinion, there 


is an end of the case, and their convictions 
.must. be set aside and the appeal allowed. 


Even assuming that the deposit of Rs. 2,800 


‘by Ba San is not proved, the case as 


against appellant No.1, Ba Pe, requires 
further consideration. It must be ‘proved 
enter into a conspiracy with 
Ba San to sénd those two bogus Lelegrams, 
Exs. A and B, and that on the strength of 
those two. bogus telegrams he cheated 
the complainant firm at Rangoon of 
Rs. 8,000. In the nature of. things ‘it is, of 


“course, impossible for the prosecution to 


prove the conspiracy by direct. evidence. 
The prosecution however says - that it can 


„prove it.by circumstantial evidence and 


also by-the conduct of Ba Pe himself. {ft 
is urged, on behalf of the prosecution, that 
nobody else,’ besides the employees of the 
complainant firm atSandoway knew thé 
Code address of their Rangoon firm “Sikar- 
walla.” 

Itis further urged that nobody could 
have known theuse of the word “hask” by 
the complainant firm at Sandoway in their 
previous telegram sent to the Rangoon 
firm other than Ba Pe. (His Lordship dis- 
cussed the prosecution and defence evidence 
and proceeded.) Thus we have the case of 
both the prosecution and the defence not 
free from criticism, There isthe delay on 
the part of the prosecution in launching the 


‘prosecution. In the case of the defence, 


it has entirely -failed to prove the depo- 


sit of Rs. 2,800 by trustworthy evidence; 


1933 


In these circumstances Ido not think that 
it would be safe to hold that the guilt of 
Ba San is also proved beyond reasonable 
doubt. For these reasons I set aside the 
convictions and the sentences and direct 
the release of the two appellants, Ba 
Pe and Ba san, so far as this case is con- 
cerned. 


NA. Conviction set aside. 


SIND JUDICIAL COMMISSIONER'S 
< ‘COURT 


Criminal Appeal No. 31 of 1932. 
June 6, 1932. 

Ferrers, J. C. AND Aston, A. J. O. 
HASHIM KHAIR MUHAMMAD AND 
OTHERS— APPELLANTS 
VETSUS 


EMPEROR— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860),s. 100—Private 
defence—Hixtent of right—Pereons . exercising their 
right in abetting a nuisance—Atiack—Free fight— 
Death—Right of private defence, if extends to causing 
of death. 

Where while the accused were exercising their 
right in abating a nuisance caused by a dam 
across a river, the complainant's -party who had 
no right to place the dam across the river, attacked 
the accused, and during the fight one man ectually 
received injuries from which he died : 

: Held, that the accused had a right of private 
defence which included the right to inflict such in- 


juries as were caused in the case including 
“death. i 
Criminal Appeal sgainst an order of 


the Sessions Judge, Larkana. 

Mr. Partatrai D. 'Punwnoi, for the Appel- 
lants. * ~’ 
Mr. C. M. Lobo, 
cate, for the Crown. 
Judgmént—This is an appeal from 
the conviction and sentences of the learned 
Sessions Judge, Larkana, who convicted 
appellants Nos. 3, 4,°5, 6 and 7. under ss. 
326,149 and 147, Indian Penal ‘Code, and 
sentenced them to 12 months’ rigorous 
imprisonment and who convicted appel- 
lant No. 2, Saleh, under s. 304 for the 
culpable ‘homicide of ohe Ebrahim -and 
sentenced him to seven ‘years’ rigorous 
imprisonment. A person -named Hashim 
who was originally accused No. 1 was 
convicted under ss. 326, 149 and 147, but 
he died in jail after his conviction. The 
facts in the case briefly, according to the - 
prosecution, arethat on 31st August, 1931, 
Ebrahim, Abdullah Bakhir and Arbi had 
dammed a karia in a.canal in order 
irrigate the juari cultivation of Ebrahim 
and Abdullah in S: No. 613. The accused 


The Garinen Advo- 


finding a shortage of . water in karia went. 
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t) ascertain the cause and found a dam 
across the canal. Ebrahim, Abdullah, 
Bakhir and Arbi were sitting on the sou- 
thern benk of the canal near the dam. 
The accused questioned their right to 
erect the dam. Complainants said ‘that it 
ewas their turn. The accused then began to 
remove the dam, abuses were exchanged 
and there was a fight. Ebrahim and Bakhir 
on- the complaingnt’s side and Minho on 
the accused's side died in consequence of 
the injuries, which they received in the 
fight. Other persons sustained injuries. 
In the first report made by Abdul Karim 
at 9P. Įm. on lst August no less than17 
persons wereimplicated as offenders. The 
„defence of the deceased Hashim and of 
Tharo and Gaji was an ‘alibi. The de- 
fence of Saleh, Muhammad and Allahbux 
was that they and Chuto and Minho went 
to the canal to ascertain fhe cause of the 
shortage in the flow of water. They found 
a dam and Abdul Karim, Khan ` Muham- 
mad, Ebrahim, Abdullah, Bakhir and 
. Arbi sitting on the bank. Saleh and 
Chuto removed the pole of the dam. 
Abdul Karim abused him. Khan Muh- 
ammad incited complainant party. Abdul 
Karim struck Minho. Complainant's 
party came up and fought the ac- 
cused. The accused took poles from ‘the 
dam and also fought. Abdullah attacked 
the accused with an axe. The defence of 
the accused Mahi was that he was passing 
along the ‘canal with Jotu and Ali 
Muhammad. He saw the complainant cross 
the culvert and attack Saleh, Allahbux; 
Minho, and Chuto and Mubammad, Mahi 
went totheir rescue and received a blow. 


The learned Sessions Judge held thatit 
was argued that a fight took place be- 
cause the accused party removed the dam 
which the complainant’s party wished to 
protect. -He inferred inter alia from the” 
fact that the complainant's | party 
were the first to file a complaint that they 
were the first to be assaulted. He points 
out that the defence, that the accused used 
poles from the dam was contradicted by the 
fact that the medical evidence showed 
thut the injuries on the complainat’s party 
were injuries caused by sharp cutting 
‘instruments. He held that the accused 
went aimed with hatchet in order to 
vindicate their right or supposed right by 
unlawful means. Citing Queen-Empress 
v. Thirakadu (1), Emperor v, Sulleman 


(1) 14 M126; 1 Weir 52. 
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Khan (2), he held that it was immaterial whe- 
ther the act which the complainant’s party 
Were. committing was legal or. illegal 
inasmuch as the accused were determined 
to use criminal force in order to prevent 
the act being committed. He further held 
that each side was trying to get the better 
. of the’ other and citing. Qu en-Empress. v.. 
Prag Dat (3), he held that in such a matter 
it did not matter which side was the first 
to attack. I am of opinfon, with great 
respect, that the case which is applicable 
to the circumstances cf the present case is 
Ramanandan Prosad Singh.v. Emperor (4). 
That wag a case in my opinion very similar 
“to the present one. The learned Sessions 
Judge has not-found as a matter of fact 
‘whether the act-of the complainant’s party 
in constructing a dam was legal or illegal. 
It is, however, I think clear from the 
evidence that they had no right to con- 
. struct.a dam. In the first place it has 

. been held by the learned Judge on the 
evidence that the mokes constructed for 
the purpose of conveying water from the 
karis to the complainants land were 
unauthorized. Then the prosecution, with 
a view to Validate the position put a witness 
named Hemandas into the box, to-, prove 
that he had given the complainant his 
permission to take water. It seems to me 
unlikely that: they would have- asked 
permission if their story was true, that it 
was their turn to take water and that 
they had a right to erect a dam. Hemandeas 
who was one of the khatedars who deter- 
-mined the question of rotation deposed to 
the fact that the complainant’s turn did 
not take place until 15th or 16th September, 
more than a fortnight after the date when 
they erected the dam. He also said that 
he warned the complainants that they should: 
. take the consent of the other owners before 
erecting the dam and that the water should 
only be allowed to flow for an bour and 
a half. The fact that thedam was erected 
illegally, it seems me, is further established 
by the conduct of the complainant’s party in 
remaining clcse to the dam after they had 
erected it, obviously with the intention of- 
preventing persons from coming to remove 
the dam, it isalso unlikely that the accused 
would take the action which they did if 
they had been parties to an agreement by 
which the complainant could remove water 
from the karia on 3lst-August. s 


(2) 98 Ind, Cas 467; A I R 1927 Sind 92; 27 Ör. L 
134 : as 


(3) 30 A 459; A W N 1898, 117, 
(4) 20 Ind. Cas, 623; 14 Cr, LJ 463, 
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The learned Public Prosecutor stated 
the accused in their -slatements did not 
allege that they were objecting to the 
illegality of the dam. I think, however, it 


-is, to be inferred from their statements that 


they considered that they had a tight to 
the flow of water and that the presecution 
case itself, as alleged in the first report, 
is that Hashim-and Minho denied that it 
was the turn of the complainant's party 
to take water from the karia, The accused, 
m my opinion; were entitled to the flow of 
water from the canal, and finding: -the 
water deficient set out to ascertain the cause, 


‘It is wellknown thatthe haris frequently 


carry hatchets with them; and some of 
these accused. had hatchets and some had 
lathis. .On finding the dam -across the 
canal they proceéded to remove the’ poles 
which would demolish the dam. The story 
that the complainant came across from the 
southern bank of the canal to the northern 
side, that they brandished weapons intimida- 
ting Minho and that Minho called. his 
companions for help is corroborated by 
Pario, the prosecution witness in his state- 
ment in the lower Court. There appears: 
to be no redson why .Pario should make 
these admissions if the facts did not take: 
place and from the surrounding circumstan- 
ces it is clear from the fact that the 
fight took place on the northern bank and: 
that the complainant's party had no means, 


‘of stopping the demolishing of: the dam 


except by fighting with the accused, that. 
it was the complainant's party who‘ acted 
as the aggressors. It follows then in my: 
opinion that the accused were exercising 
their right in abating the nuisance caused, 
by the dam across the river and when the 
complainant’s party who had no right -to. 
place a dam across the river came -and 
attacked them they had a right to defend’ 
themselves. In the course of the fight Minho 
actually received injuries from ‘which he 
died. There was, therefore, a reasonable 
expectation, that grievous hurt would result 
from the attack of the complainant's party. 
and it seems to me the accused had a 
right of private defence which included 
the right to inflict such injuries as were 
caused in the present case including death, 
I would, therefore, set aside the conviction 
of the appellants and Hashim ‘and the 
sentences which have been inflicted. 

NGA Appeal accepted, 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 302 of 1928. 
November 3, 1932. 
MUKERIT, Ac. C. J., AND BENNET, J. 

ZAMIN ALI AND.AħOTHER—PLAINTIFFS— 

~ APPELLANTS 
VETSUS 
Musammat AZIZUNNISSA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Muhammadan Law--Dower, widows lien—Con- 
sent of heirs befcre possession, whether essential— 
Legitimacy of children—Statement: of -deceased Te- 
garding marriage—Bvidence Act (I of 1872), s. 827 
(5)—Sale deed—Non-parties, if can challenge con- 
sideration i . 

Under Muhammadan I aw allthat is necessary for 
the widow to retain possession until her dower debt 
is paid is that she should obtain possession not by 
force or by fraud. She is in the position of a credi- 
tor and having obtained possession lawfully, she is 
entitled to hold possession until her dower debt is 
satisfied. If she has to depend on consent of heirs 
that consent she will seldom get, and the rule will 
become nugatory, Beeju Bee v. Moorkhiya Saheb 
(14), relied on. Hamira Bibi v. Zubida Bibi (9) 


ZAMIN ALI v. AZIZUNNISSA, 


“at 
433 

A statement made by a deceased person that there 
wasa marriage between him and a certain woman 
is admissible in evidence to prove the legitimacy of 
his children, under s. 32 (5), Evidence Act, as a state- 
ment as to marriage. The doctrines of Muhammadan 
Law cannot beheld to exclude such evidence and 
the Evidence Act applies to the case. [p. 434, col. 2.] 

[Case law discussed ]- 

A person who is not a patty to a deed isnot en- 
titled to question the passing of consideration. bet- 
ween the parties to. the deed. [p. 455, col. 1.] 


First Civil Appeal from the decision of the 
Sub-Judge, Gorakhpur, dated the 27th 
March, 1928. | 

Messis. S. N. Sen and M. A. Aziz, for the 
Appellants, 

Messrs. P, L. Banerji and M. 


Waliullah, 
for the Respondents. f 


H 


Judgment.—This is an appeal by the 
plaintifis-against a decree of the learned 
Subordinate Judge of Gorakhpur dismis- 
sing their suit for possession of certain 








and” Bebee Bachun-v. Hamid Hossein (18), referred property. The following pedigree is 
to, [p. 435, col. 2.] - relevant; 
SAIYID FATEH ALI, 
deceased 
aia P he 4 5 E F 
aiyi , Sapi iyid Aul 4 t 
Mukhtar Ali, Jawahir Ali, = Ali, j , agak nk, 
deceased died in deceased, | deceased died on falias) . 
1897-98. childless. Bachi. 5 





| | 
y ; by 
Musammat Muniran Musammat Munna 


Musammat Pundan. 


Musammat Aziz-un-nissa Bibi, defendant No. J, wife. 


3rd February, 1918., 


Saiyid Sajjad Ali, deceased, died on . | 


5th April, 1919, 


| : 
Musammat Hajra Bibi; defendant No. 2, wife. 





| 
Saiyid Ghaffar, 
- defendant No. 3, son. 


The plaint set forth that the property in 


question was owned by „Saiyid Aulad Ali. 


and that he died on 3rd February, 1918, 
leaving defendant No. 1, Musammat Aziz- 


un-nissa, his widow and his son Saiyid Sajjad. 


Ali as legal heirs entitled to 2 annas and 
14 annas respectively of his estate. 
following year on 5th April, 1919, Saiyid 
Sajjad Ali died leaving a widow, defend- 
ant No. 2 Musammat Harja Bibi. It 
was stated in the plaint that Sajjad. Ali 


entered into possession -of the entire estate- 


on the death of his father and it was not 
clearly specified who entered into possessien 
on the death of Sajjad Ali. But it was 
stated in para. 8 ofthe plaint that defend- 
ants Ncs. land 2 were in possession on 
the date of the plaint on 14th Septembor, 
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tense 
Saiyid Muhammad 
Anis, defendant No. 4, son. 


In the. 





o 


Saiyid Muhammad | 
Dabir Ali, deferdant No. 5, son; 


1926. The claim of the plaintiffs arose 
through a salo deed of 22nd May, 1919, in 
favour of the plaintiffs executed by defend- 
ants Nos. 3 to 5, Saiyid Ghaffar Ali, 
Muhammad Anis and Muhammad Dabir 
Ali, sons of Mukhtar Ali who died about 
the year 1897 or 1898. This cale deed was 
of a half share of these vendors. The suit 
was contested by defendants Nos. land 2 
and they alleged in para. 12 of their 
written statement that defendants Nos. 3 to 
5 were certainly not the sons of Mukhtar Ali 
nor could they inheritthe estate of Sajjad 
Ali. It was further alleged that a 9 annas 
and 731/5 pies sharein Mauza Chak Jalal 
exclusively belonged to defendant Ng. 1, 
and this particular allegation is now 
admitted by the plaintifs, In para. 17 it 
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“Was ‘set forth that- out of the remainder of 
-the: property..defendants Nos. 1 and 2 were 
-in possession of. some property in lieu of 
the dower debt, and in possession’ of some 
= property- by right of: inheritance. If the 
‘plaintiffs have any rights, they have no 
right to take possession so long as they 
-have not paid the dower debt. The learned 
Subordinate Judge: held that the plaintiffs 
“had failed to prove that their vendors were 
‘legitimate ‘sons of Mukhtar Ali -and he 
` ‘further held"that' in any case the defendants 
' Nos. land 2 were.in possession of ‘their 
` husbands’ -properties in lien of their dower 
debts. In the appeal before: us these two 
. ‘points are in-issue. It is to be noted that 
` defendants Nos. 1 and 2- dissented ~ from 
the pleading of para. 12 in the written 
- statement and a month after their written 
statement on 7th’March; 1927, their Counsel 
made a statement that ‘defendants Nos. 3} 


4 and 5 are sons of Saiyid Mukhtar Ali 


by a“Madkhula” or a kept woman. 
There isa great deal of difference between 
‘the original pleading that defendants 
Nos. 3 to 5 were not the sons of Mukhtar 
Ali and the amended -pleading-that they were 
“his sons by.akept woman. It is particularly 
to be noted that defendants Nos. 1 and 2 
are members of the family and they must 
‘have been very well aware -of- all the 
circumstances. When, therefore, they denied: 
that defendants Nos. 3 to 5 were the sons 
of Mukhtar Ali at: all, they were making 
a statement which they knew to be absoliitely 
‘false. At the outset, therefore, their case 
in -defence is vitiated by the false state- 
ment which they have filed in regard to 
- thee paternity of-these defendants ` Nos. 
“3 to 5. We shall first review 
the evidence on the record as regards the 
parentage of these three defendants, It 
is tobe noted that these defendants are 
men of about ‘fifty years of age and there- 
' fore it is -diffictilt at this late - date to 
‘produce direct evidence of the marriage 
“which they alleged took place between. 
their mother and Mukhtar Ali somewhere 
about the yedr 1870. No evidence is forth- 


coming directly of the marriage, nor could- 


we expect such evidence. A witness for, 
the plaintiff Ahnied Husain states that- 


he heard Mukhtar Ali saying that he had, 
married Ghaffar’s mother. This witnessis, 


"Y years old and isa retired Sub-Inspec- 
tor. He states. that Mukhtar Ali, had 


another wife and that she had a daughter, 
. Thisis admitted and this daughiér Musam-. 
He: 


` mat- Phùndan has given evidence, ` 
-ptated' in cross-examination that 


the 
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mother. of Ghaffar was “Ghair brathri.” 
But of course, among Muhammadans. there 
is nolegal bar to the marriage of a woman 
who though not ofthe same brathri is a 
Muhammadan. [After discussing the 
evidence the judgment proceeded. | The 
weight of evidence certainly . appears to 
us to be in favour of the plaintiffs on this 
pointofthe legitimacy of their vendors. 
The argument of earned Counsel for the 
respondents was that this evidence on the 
record could not be allowed under 


Muhammadan Law to prove the point in 


question. _ - 

The proposition laid ‘down by learned 
Counsel was that to prove the legitimacy 
of defendants Nos. 3 to 5 there must under 
the Muhammadan Law either be an acknow- 
ledgment by the father that the sons were 
legitimate or there must be proof of the 
marriage. He further explained that’ by 
proof of the marriage he meant evidence 
that the marriage ceremony had been duly 
performed and he argues that the evidence 
on the ‘record was not evidence which 
would be admissible for that purpose. 


‘Wécoricedé that there- is no acknowledg- 


mentin the present case bythe father that 
his sons were legitimate-sons and there- 
fore the plaintiffs cannot have recourse to 
that particular proposition of Muham- 
But wehave not been shown 
any ruling to ‘the effect-. that’ “evidence ` of 


the kind on the record is not admissible: 


for the purpose ofproving the marriage 
of Musammat Munna with Mukhtar Ali. 
For example, thé statement in the evidence 
of Ahmad Husain that he heard . Mukhtar 


“Ali saying that he had married the mother 


of Ghaffar isa statement . made bya dẹ- 


“ ceased person Mukhtar Ali to the effect that 


there was a. marriage between him and 
Musammat Munna. We ‘are of opinion 
that such a statement by a deceased person 
is admissible in . evidence for the purpose 
in question -under the provisions of s.- 32, 
sub-s.' (5), of the Evidence Act -as a state- 
mentas to marriage. Wedo not think that 
the doctrines of Muhammandan, Law can be, 
held to exclude ‘evidence of this nature and: 
we consider.that the Evidence Act does ap-' 
ply.in the present case, Section 2 of the’ 


Evidence Act, states: 

“Onand from that day the following lawa shall be’ 
repealed: (1) all rules of evidence not contained in 
any Statute, Act or Regulation in force in any part of 
British India." 4 


We might further refer to he definition 
ot “Byidence” and. of: “Proved” ing. 3, 
Evidence Act and it ig clear that evidence 
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permitted by the Evidence. Act is evidence 
which can be used forthe purpose of con- 
sidering whether a fact is proved under 
this definition. Learned Counsel took us 
at considerable length over a number of 
‘Tulings such as Fairuttoll Butool v. Hose- 
nee Begum (1), Ghazanfar Ali, Khan v, 
Kaniz Fatima (2), Ma Wun Di v. Makin 
(3), Habibur Rahman v. Altaf Ali (4) and 
Khajah Hidayat Oollah v. Rai Jan Kha- 
num (5). Having regard to the dcctrine 
laid downin all these rvlings we consider 
that the fact still remains that each case 
must be decided on the evidence produced 
in that case, and that what we have to con- 
sider is whether in the present case suff- 
cient evidence has been tendered to prove, 
that there was a marriage between Mukhtar 
Aliand Musammat Munna. We consider 
that in the present case the evidence is 
sufficient and we hold that defendants Nos. 
3to5 are legitimatesons of Mukhtar Ali. 
The plaintiffs therefore have succeeded in 
our opinionin proving this portion of their 
case. Issue No. 2 in this case was whether 
the transfer in favour of the plaintiffs 
was farzi. The lower Court held that 
it was farzi on the ground that the sale 
consideration had not been proved. 
Ground of appeal No. 5 is that defend- 
ants Nos. 1 and 2 have no locus standi 
to challenge, the consideration of the 
plaintiffs’ sale-deed. This doctrine of 
law is laid down by their Lordships’ 
of the Privy Council in Bhagwat Dayal. 
Singh v. Debi Dayal Sahu (6). We consider 
that this ground of appeal is.sound and we. 
hold accordingly. - 

The next point which is necèssary for the 
plaintiffs to prove is in regard to the pəs- 
session of defendants Nos, 1 and 2. The 
plaint admits that these defendants are in 
possession. It is advanced in ground of 


appeal No. 7 that this possession is not in 
(L) ILM IA 194; 10 W R 10; 2 Suther 56; 2 Sar, 243 


(P.G) 

(2) 6 Ind, Cas 674; 32 A 345; 37 I A 105; 140 W N 
690; 7 A L J 579; 1LOL J649; 12 Rom. L, R. 447:. 
8 M G T 59; (1910) M W N 312; 20 M L J 579; 1306 


170 (P.O) . < 

(3) 35 0232;85 TA 41; 12 O W N 220; 10 Bom L- 
RAS MLT 93; 13M LJI.3; 12 OW N 2%: 70 
L 12; 5 A L J 63; l4 Bur. L R 3;4 LBR 175 


1 

. 0) 

(4) 60-Ind. Cas. 837; A I R 1922P O 159; 481A 
8 O 856; 40 M LJ 510; 330LJ479:19A LJ 
3 Bom. L R 636; (1921) M W N 346; 29M LT 

175; 26 © W N 81; 48 ʻO 856 (P. U.) 

A 235; 6 W R P O 82; 1 Suther 157 


IA48:120W N 393:7 0 LJ335;5° 
m. L R230; 12 0 WN 393, 70L. J 
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; 33 
o 
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lieu of their dower debts. The exact facts, 
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in this case as to what possession was obtain- 
ed are not very:clear but it is shown by a 
mutation ‘order printed on page 52 that 
Musammai Hajra Bibi, alone obtained pos- 
session on the death’of her husband by 
this order of 18th September 1919. : In that 
proceeding Azizunnissa put forward an old 
claim and asserted that the property was 
hers and did not belong tothe deceased. It 
was not stated that she made any claim to 
hold the property in lieu of her dower debt. 
On page 55 there is the judgment of a suit 
(No. 363 of 1920) brought by Musammat Aziz 
unnissa against Musammat Hajra Bibi 
and others in which she claimed. to recover 
a proportionate amount of her-dower which 
amounted in all to Rs: 50,000. She obtain- 
ed a decree for this amount from the Addi- 
tional Subordinate Judge on 3rd January, 
1922. Before that decree was granted there 
was a partition suit instituted on 11th Janu- 
ary, 1921 as is shown on page 53 between 


‘these two widows, defendant No. 1. and des 


fendant No. 2; As the present plaint admits, 


“a partition took place between these two 


widows and what-is printed is an inter- 
mediate order. It is clear that.when the parti+ 
tion suit was filed in 1921; both the widows, 
defendants Nos. 1 and 2, must have obtain- 
ed possession and, as the plaint admits, 
they were in possession at the: date of the 
plaint in 1926. Defendant No: 1 and de- 


fendant No.2 each obtained a decree for 


their dower, in the case of defendant No. 1 
the dower being Rs. 50,000 and in the 
casé-of defendant No.’ 2 the dower being 
Rs. 500. The decree for deféndant No. 2 
was granted in a suit brought by her in 
1923 and defendants Nos. 3 to 5.were parties 
in each of these dower sunits. ; 

The plaintiffs tħerefore are also bound by 
these decisions and the widows are 
entitled to decrees for these amounts of 
dower from the estates of their respective 
husbands. We now come to a point of law 
on which there is a considerable difference 
of legal opinion. Ib was advanced on behalf 
of defendants Nos. 1 and -2 that they were 
in possession in lieu of their dower. debt, It 
is not shown that they took possession in 
lieu of their dower debt but it is shown 
that they are actually -in possession and 
thatthe dower~debt “is stilldueto them, 
The difference of legal opinion has arisen. 
on the point of whether for sucha claim it 
is necessary or not that theconsent’of the 
heirs should be obtained when possession is 
taken by the widows. On the one: hand it 
is laid down that the consent of the heirs ig 
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essential in the following rulings: Aman-un- 
smissa v. Bashir-un-nissa (7), Muhammad 
Karim Ullah Khan v: Amani’ Begam (8). 
Hamira Bibrv. Zubaida Bibi (9) and Sabur 
Bibi v. Ismail Shaikh (10). The contrary has 
been held; that the consent of the heiis is 
hot ‘essential, in Ramzan Ali Khan v. 
Asghari Begam (11), Maina. Bibi v. Vakil 
Ahmad (12), Mohammad Shoaib Khan v. 
Zaib Jahan Begam (!3) and Beeju Bee v. 
Moorkhiya Saheb (14). In Bebee Bachum 
v. Hamid Hossein (15) at page 384* it isre- 
marked as follows: : 
“It is not necessary to say, whether this right of the 
widow in possession is a lien in the strict sense of the 
- term, although no doubt the right is so stated ina 
judgment of the High Court in a case of Ahmed 
Hossein v Kadeja (16). Whatever the right may be 
called, it appears to be founded on the power of the 
widow, as a creditor for her dower, to hold the pro- 
perty of her husband, of which she has lawfully, and 
without force or fraud, obtained possession, until her 
debt is satisfied, with the liability to account to those 
entitled to the property, subject to the claim for the 
profits received ” 

It is to be noted that the language used is 
“of which she has lawfully and without force 
or fraud obtained possession.” The ques- 
tion 1s whether we should read into this 
word “lawfully” the words “with the consent 
of the heirs”. It is clear that a considerablé 
extension is necessary of the word “lawfully” 
before it can bear. such a meaning. In 
Hamira Bibi v. Zubaida Bibi (9) their Lord- 
ships of the Privy Council on page 588t 
remarked as follows: < 

“But the dower ranke as a debt, and the wife is 
entitled, along with other creditors, to have it satis- 
fied on the death of the. husband out of his estate. 
Her right, however; is no greater than that of. any 
other unsecured creditor, except that if she lawfully, 
with the eXpress or implied coneent of the husband, 
or. his otber heirs, obtains possession of the whole 
of part of his estate, to satisfy her claim with the 
tents ‘and issues accruing therefrom, she is entitled to 
retain such posseasion. untilitis satisfied. This is 


2 ITA 77; A W N.1895,7. ; 

8) 17° A 93; A W N 1895, 16. f 
(9) 36 Ind. Cas: 87; ALR 1916 P O48; 431 A 294; 

B8 A 58i; 14 A L J 1055; 2LO WN 1; 18 Bom. LR 

999, 31 M L J 799; 20M LT 505; 4 L W 02; (1916) 

2M WW551;1 P LW 57; 250 LJ517(P.0) 

(10) 80 Ind. Cas. Cas. 294; AI R-1924 Cal, 508; 51 
O 124; 27 C W N 1013:40 0 LJ 2171, : 

(11) B Ind Cas. 405; 32 A 563;7 A L J 614.. 

(12)86 Ind Cas. 579; A I R 1995 P 063; 521A 
145:47 A 250; 23 AL I115;2OWN1i0; LR 6A 
oe a} 48 M L J 667; 27 Bom. L R796; 30 O W N 673 
(P. 

(13) 107 Ind, Cas, 581: A I R1927 AlL 850; 50 A 
423; 26 A LJ1I0;1 LT40A 52, ' 

(14) 53 Ind. Cas. 905; AIR 1920 Mad, 666; 43M 
214; 37 ML J 626; 26 ML T19: 11 L W 150. > 
-(15)14 M I-A 377;17 W R 118;110 BLR 45; 2 
Buth P OJ 531; 3-Sar P OJ 39; 20 Ù R828. 
(16) 10 W R 638 Civ. ne 
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called the widow's lien for dower and thisis the 
only creditor's lien of the Mussalman Law which has 
received recognition in the British Indian Courts and 
at this Board. When a widow is allowed to take 
possession of her husband's estate in order to satisiy 
her dower debt with the iccome thereof, it is either 
onthe basis of some definite understanding as to 
the conditions on which she should hold the property, 
or on no understanding, If there is an agreement, 
express or implied, that she should not be entitled 
to claim any sum -in excess of her actual dower, che 
must abide by its terms. But where there is no such 
understanding, anda claim ismade, as in the present 
case, the question arises whether, on equitable con- 
siderations, she should not be allowed some reason= 
able compensation, not only for the labour and 
responsibility imposed on her for the proper pre- 
servation and mapagement of the estats, but also for 
forbearing to insist on hor strict legal right to exact 
payment of her dower on the death of her husband: 
Their Lordships think that she is so entitled, and 
obviously, compensation for forbearance to enforcea 
money payment is best calculated onthe basis of an 
equitable rate of interest, This appears to be consistent 
with tbe chapter on “the duties (Adab) of the Kezt' in 
the principal works on Mussalman Law, which clearly 
shows that the rules of equity and equitable con- 
siderations commonly recognised in the Courts of 
Chancery in Iingland are not foreign to the Mussal- 
man System, but are in fact often referred to and: 
invoked in the adjudication of cases.” . : 
In this passage it is mentioned that the: 
consent of the heirs is necessary; but it is 
to be noted that this was not exactly the 
point which was before their Lordships as, 
the case was one on the point of ; 
“whether or not the widow of a Muhammadan, placed 
in possession of her husband's estate in lieu of her 
dower, was entitled when called upon by her husband's 
heirs to account for.the rents and profits received-by 
her during the period of her possession, to claim. 


iaioak upon the amount of the dower:” see page. 
5 Jk - 

- The ruling Maina Bibi’ v. Vakil 
Akmad (12) on page 254f, refers to. 


Bebee Bachan, v. Hamid Hossein (15) and 
their Lordships stated on page 255f . ; 

- “The possession of the property being once peace-. 
ably and lawfully acquired, the right of the widow to: 
retain it till her dower debt is paid is conferred upon 
her by the Muhammadan Law.” 


There has been no discussion in the 
rulings of this Court of the meaning 
to be attached to pronouncement of their. 
Lordships: See Hamira Bibi v. Zubaida 
Bibi (9) and Mohammad Shoaib. Khan v.’ 
Zaib Jahan Begam (13). No reference was 
made in this latter case to the earlier rul- 
ings of this Court, Amanat-un-nissa v. 
Bashir-un-nissa (7) and Mohammad Karim 
Ullah Khan v. Amani Begum (8). The 
meaning to be attached to the pronounce- 
ment of their Lordships of the Privy Council 
in Hamira Bibi v. Zubaida Bibi (9) has 
been considered by a Full Bench of the. 


. Madras High Court in -Beejyw Bee v. Moor- 
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khiya Saheb (14) and it was there held that 
their Lordships of the Privy Council did not 
intend to lay down the rule that consent 
of the heirs was essential. The contrary 
hasbeen held in Sabur Bibi v. Ismail 
Shaikh (10) by a Bench of the Calcutta High 
Court. We consider that all that is neces- 
sary for the widow to retain the possession 


until her dower debt is paid is that she- 


should obtain possession not by force or by 
fraud. She is in the position of a creditor 
and having obtained possession lawfully, 
she is entitled to hold possession until her 
dower debt is satisfied. If she has to de- 
pend on consent of heirs, that consent she 
will seldom get, and the rule will become 
nugatory. We, therefore, agree with the 
interpretation of the Full Bench of the 
Madras High Court expreseed in Beeju Bee 
v. Moorkhiya Saheb (14). On this view of 
the law we hold that the plaintiffs can only 
obtain a decree for possession conditional 
on the payment by the plaintifis of the 
proportionate amount ofthe share of dower 
due to defendants Nos. 1 and 2. That is 
ascertained by. the following calculation. . 

The plaintiffs purchased half of the 
estate of their vendors, their vendors were 
entitled to 3 of the estate of Sajad Ali, and 
Sajjad Ali was entitled to 7-9 of the estate 
of his father. The product of these 
three fractions 4x#x7/8 is 21-64. The 
plaintiffs, therefore, can only obtain posses- 
sion on payment of 21-64th portion of 
Rs. 50,000 due as dower to defendant No. 1 
and Rs. 500 due as dower to defendant No. 2, 
The plaintiffs, therefore, cannot execute 
their decree for the share of property which 
we award in list (A) 5 annas 3 pies unless 
they pay that amount of dower. We also 
decree to the plaintiffsa6 anna share in the 
property in list (B) subject to the payment 
of a proportionate share that is a 6 anna share 
or 24-64 of the dower of defendant No. 2, 
that is,Rs. 500. The distinction between 
list (A) and list (B) arises from the follow- 
ing facts. The plaint set forth the property 
in list (A) under the heading ‘Specification 
of the estate of Aulad Ali, deceased.” That 
estate is liable for the dower debts of the two 
widows, defendantNo. 1 and defendant No. 2. 
The plaint further set forth property in list 
(B) as property exclusively owned by Saiyid 
‘Sajjad Ali, deceased. Paragraph 8 of the 
plaint alluded to these lists (A) and (B) and 
para. 8 of the written statement printed on 
page 12 stated ‘that it was admitted that 
defendants Nos. 1 and 2 were in possession of 
the property entered in lists (A) and (B); the 
rest was not admitted. “We understand 
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this to be an admission of the description of 
the property in lists (A) and (B), and there 
was no dispute in the lower Court that. these 
descriptions were correct. Accordingly the 
property in list(B) being property owned 
exclusively by Saiyid Sajjad Ali, is property 
which is not lable for the dower debt of 
defendant No. 1, his step-mother, but it is 
only liable forthe dower debt amounting to 
Rs. 500 of his widow, defendant No. 2. We 
allow a period of six months within which 
the plaintiffs will have to pay the propor- 
tionate amounts of dower due to defendants 
Nos. 1 and 2; otherwise their suit will stand 
‘dismissed with costs. If the plaintiffs pay 
the amounts within the period required 
they will obtain proportionate costs-in both 
courts on the amount of their success and 
failure. It is to be noted that the share of 
9 annas 7-1/5 pies in Mauza Chak Jalal 
exclusively belongsto defendant No. 1 and 
this will be exempted from any property 
decreed to the plaintiffs. 
N-A. Order accordingly. 


—— 


RANGOON HIGH COURT. 
Criminal Appeal No. 299 of 1933. 
March 28, 1933. 

Mya Bu AND Brown, JJ. 
NGA KAN THA AND ANoTHER—APPELLANTS 
versus 


EMPEROR Opposite Parry. 

‘Penal Code (Act XLV of 1860), s. 84—Unsound- 
ness of mind'at the time of committing offence~ 
Whether suficient to bring the case within s.i84— 
Sentence. 

A finding that the accused was of unsound mind 
at the time ofcommitting the crime is per se in- 
sufficient to bring his case within the provisions of 
s 84, Penal Code, for unless it is -shown -that the 
accused was by reason of such unsoundness .of 
mind incapable of knowing the nature of the act or 
that what he was doing was either wrong or 
contrary to law, heis not exempted from criminal 
esponsibility for theact. But when the offence is 
proved to be committed whilst the accused is in'an 
unsound state of mind, the extreme penalty of the 
Jaw is not called for. , 

Criminal Appeal against an order of the 
Sessions Judge, Pegu, dated the 21st 
February 1933. f 

Mya Bu, J. -The facts relied on by the 
prosecution are proved by reliable evidence 


‘and have not been disputed in this appeal 


and they disclose a case of murderous 
‘attack by the appellant on a fellow villager 
named Thu Nan Da with whom the appel- 
lant was quite friendly without any ap- 
‘parent motive. The attack was made by 
means ofadashe ab about noon on 22nd 
‘October, 1932, on the panatchut (front vor- 
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andah) of the appellaht’s house. During 
_ the attack: the appellant inflicted six da cut 
wounds on Thu Nan Da, two of such wounds 
being necessarily fatal. Thu Nan Da died 
on‘ the spot within' a few minutes of the in- 
fliction of the wounds. Although a plea of 
insanity was not specifically raised in the 
trial: Court, some evidence was. adduced in 
that connection and it was urged in the 


trial Gourt and it is the only ground of ap-. 


peal pressed before us thatthe case falls 
within the provisions of s. 84, Indian Penal 
Code. Therefore itis necessary to state 
the facts of the case only in so far as they 
are relevant to the question of insanity. 
Earlier on the day of occurrence the ap- 
- pellant was in the kitchen of the house in 
which his wife Ma Me was lying down as 
she was not feeling well. A few minutes 
before the occurrence he.went out of the 
kitchen taking away the dashe with which 
he subsequently launched his attack upon 
Thu Nan Da, > 

It appears that after leaving the kit- 
chen -the appellant went to the front ver- 
andah of the house and sat there splitting 
cane with the dashe. While the appellant 
was engaged in that work, Thu Nan Da, 
who lived a few houses away from the 
appellant's house, came, and as hestepped 
onthe verandah the appellantslashed the 
dashe at Thu Nan Da. This act was seen 
by Po Pan, aged 15, a nephew of Ma Me 
who was also going towards the appellant's 
house atthe time, As soon ashe saw the 
act Po Panran away through fear. Thu 
Nan Da cried out: “Kan Tha has cut me 
with ada.” Upon hearing this cry Ma Me 
came out of the kitchen to the verandah 
and she saw Thu Nan Da lying on his 
back on the verandah near the doorway and 
saw the appellant standing on the ground 
with the dashe inhis hand about a fathom 
away from Thu Nan Da. Then she saw 
the appellant go towards the south taking 
the , dashe with him. Ma Me at once ran 
tothe house of Maung Che, about 100 feet 
away and told him what had happened. 
Thereupon Mg Che went to the scene of 
crime and found Thu Nan Da lyingina 
pool of blood covered with wounds and 
dead on the varandah.. Maung Che then 
fetched the headman, U San Di Ma, who 
having examined Ma Me at the scéne went 
in search of the appellant. The headman 
and his party eventually saw the appellant 
in the fields about 3} miles to the south 
of ‘the village at about 2 p,m. The head- 
man called upon the appellant to drop the 
weapon and then surrender, but the ap- 
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pellant did not do so but walked on. Then. 
under the direction of the headman Maung. 
Kauk, one of the villagers, fired a shot 
in the air to frighten the appellant but 
the appellant simply went on. The head: 
man and his party quickened their pace 
towards the appellant and when they came 
near the appellant, the appellant turned 


round and the headman called upon him 


to surrender but the appellant shook his 
head. . < E 
Thereupon another shot was fired in the 
air to frighten him which simply made the 
appellant rush towards the headman's party 
in a threatening attitude holding the dashe 
over his shoulder. Then Maung Kauk, 
under the orders of the headman fired a 
shot at the appellant's hand holding the 
dashe with the result that the dashe fell 
off the appellant’s ‘hand and theappellant 
fell forward. This enabled the villageis to 
arrest the appellant and seize the dashe. 


“Upon being questioned by the headman 


the appellant stated that he had cut Thu 
Nan Da as the latter snatched the dashe 
from him. The appellant had five gunshot 
wounds one of which was just behind the 
right ear and the other four were onthe 
right upper arm. He was taken to the ` 
hospital at Nyaunglebin on 23rd October, 
where he was under treatment till 7th Jan- 
uary untilhe was sent to the Rangoon Jail. 
In the Court of the Committing Magistrate 
the appellant denied attacking Thu NanDa 
but stated that, as Thu Nan Da came and 
having sat with him for a few minutes, 
suddenly caught hold of his hand and cried 
out that he hadbeen cut by him, he (ap- 
pellant) ran away in fright, and that he 
did not know who killed Thu Nan De. 
The defence adduced the evidence of two 
witnesses and also cross-examined some of 
the witnesses for the prosecution wilh re- 
ference to the question of insanity. The 
learned Sessions Judge observed inter 
alia: ‘ 

“The evidence we have upon the record asto the 
unsoundness of mind is apparently nil, except the 
admitted fact of accused having gone mad about 15 
years ago for one or two months, On the other hand 
it has been shown that the accused was all along 
normal even on the day of occurrence” ; 

With this observation I respectfully dis- 
agree. (His Lordship discussed the evidence 
and proceeded.) The conduct of the ap- 
pellant as deposed to by the Sub-Assistant 
Surgeon, the indifferent and unconcerned 
manner in which the appellant behaved 
when the headman and his party first met 
him until after the second shot had been 
fired in the air and his reception of the 
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five gunshot wounds practically in silence , 


coupled with the facts deposed to by. Ma 


Me with’ reference to the ‘appellant's: be-. 
haviour on the previous. day.and. on the. 


morning of the day of occurrencé, as well 
as the fact that the appellant was 
mad for about two or three months about. 
14 or 15 years ago, and again most probab- 
ly when he assaulted Ma Myo, appear to 
me to be sufficient to warranta finding 


that the appellant was not in a normal state - 


of mind at the time he committed the 
murderous assaulton Thu Nan- Da 
therefore that the appellant's mind was 
unsound at the time. This finding is. how- 
ever per se insufficient to bring “the case 
within the provisions of s. 84 Indian Penal 


Code for unless it is shown that the appel- 
lant was by reason of such unsoundness of. 


mind incapable of knowing the nature of 
the act or that what he was doing was either 
wrong or contrary to law, heis not exempt- 
ed from criminal responsibility for the act. 
The evidence on the record, coupled with 
the fact that the attack upon Thu Nan Da 
was ofno apparent motive, will not reason- 
ably warrant the conclusion that the ap- 
pellant was incapable of knowing that 
he was committing a deadly assault upon 
Thu Nan Da, or incapable of knowing that 
such an attack ‘was either wrong or contra- 
ry to law. - 4 , - 

For the reason stated above I.hold that 
the conviction of the appellant under s. 302, 
Indian Penal Code, is correct ; but as the 
offence was committed whilst the appellant. 
was in an unsound state of mind, I consider 
that the sentence of death is not called for, 
I would therefore maintain the conviction: 
under s. 302. Indian Penal Code, but re- 
duce the sentence to one of transportation 
for life. 

Brown, J.—I agree in the order proposed. 
Whether the appellant was actually insane 
or not at the time of the assault there is 
very strong reason for supposing that he was 
not in a normal stateof mind. It-is impos- 
sible on theevidence to hold that he was 
incapable of knowing the ‘nature of the act 
orthat he was doing what was either wrong 
or contrary tolaw, and the conviction for. 
murder must therefore stand. -But in the 
circumstances there are sufficient reasons for 
not confirming the death sentence. . 

NA. Sentence reduced. " 


Te 
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f PATNA HIGH COURT. . , 
_ Second Civil Appeal No. 1006 of 1932, 
March 22, 1933, pete 
4 MACPHERSON, J. a , 
ABDUL JABBAR KHAN AND ANOTHER =., 
DEFENDANTS—APPELLANTS i 


5 versus. g eee ae 
GULAB KHAN AND O0THERS— PLAINT, FPJ 

— RESPONDENTS, ; 
“Chota Nagpur Landlord and Tenant Procedure ` 
Act (I of 1879),s 10-B—-Mortgage'of raiyati holding’ 
for five years or until -re-payment of advance . 
thereafter—Validity of moriyguge—Prescription— 
Adverse possession by mortgagee— Whether mortgagee 
can prescribe in another capacity. < , 

A mortgage of a raiyati holding in Chota Nagpur 
for a period of five years or (impliedly) till- ree: 
payment thereafter of the amount advanced, con-) 
travenes s, 10-B (1), Chota Nagpur Landlord and. 
Tenant Procedure Act and is hence invalid. In such 
a case, the mortgage being invalid, the mortgagee” 
begins to prescribe from the dateof the mortgage, 
The mortgagee prescribes assuch and the result is 
in ordinary circumstances that after the period of. 
limitation has expired heis entitled to retain pos. 
session until his mortgage is redeemed. The mort- 
gagee isnot, however,-debarred from prescribing: 
in another capacity, as on a claim of title as raiyat 
óf the holding, provided itis clear from the cir-. 
cumstances that he asserted adverse possession 
thereafterasa raiyat. [p.442, col. 1.] ` f 

[Case law discussed.] . ; oa. 

Second Civil Appeal against a decision ‘of: 
the Special Subordinate Judge,’ Ranchi; 
dated the 4th July, 1932, reversing that of 
the Munsif, Ranchi, dated the 2Uth January; 
1931.. | - s i 

Mr. K. K. Banerji, for the Appellants. 

- Mr. Ray Guru Saran Prasad, for the Re- 
spondents. hs 6 


Judgment.—The plaintiffs-respondents 
are two sons of Amirali Khan and 
a grandson and three sonsof Gajraj Khan, 
They sued from redemption of ten . plots 
of-land in Ulatu which had been held by 
Imambaksh, brother of Amirali and Gajraj, 
onthe following allegations. Aliman, widow 
of Imambaksh, along with Amirali and 
Gajraj.in 1902 gave in zarpeshgi plot. 
Nos. 401 and 496 to Shaikh Abdul for the 
mine years 1959 to 1967 Sambator till repay- 
ment and Abdul was in possession till 
redeemed by plaintiffs in 1930. Aliman. 
‘to whom the plots -in suit . including the 
two plots mentioned -had been given as 
maintenance, gave zarpeshgi of them on 
the 14th February, 1905, to Abdul Jabbar. 
Khan (ordinarily designated Jabbar), def- 
endant-appellant No. .1 (whose. son is 
defendant-appellant No. 2) for Rs. 168-8-0 
for a period of five years or (impliedly) 


-till re-payment thereafter, the sum of 


Rs. 18-12-0 being kept back for payment of, _ 
the rent-of the holding by the mortgagee for ` : 


. 
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the five years. Aliman died a year later 
and then her daughter Sajiban who was 
insane from her minority, succeeded her 
but Jabbar in collusion with the landlord's 
officers had the land entered in the Record- 
of-Rights in 1929 -as raiyati in his own 
name. Sajiban died in 1918 a lunatic.and 
the plaintiffs, being her heirs redeemed the 
zarpeshgi of 1902 and their offer to redeem 
also the appellants zarpeshgi of 1905 being 
refused, sued to redeem. 

The defendants denied that the lands 
belonged to Mirali Khan, father of Im- 
ambakeh and his borthers Amirali, Gajraj 
and others, and alleged that Alibaksh, uncle 
of Imambaksh gavethe lands as main- 
tenance to Aliman who mortgaged them 
to Jabbar and died a year later, where- 
upon the landlord resumed the lands and 
the zarpeshgi ceased to exist. but Jabbar 
took raiyati settlement after paying a 
nazrana of Rs. 180, 1eceived a hukumnama 
on’ the 12th August, 1903, and maintained 
Sajiban at their house, and at the settle- 
inent in 1909 his raiyati right was, in spite 
of a tanaza by Gajraj Khan, recorded, 
Sajiban assenting. The defendants claimed 
occupancy right also by adverse possession 
from the date of Record-of-Rights, denied 
that Sajiban was insane and that. the 
- plaintiffs were heirs of Sajiban and alleged 

that she died seventeen or eighteen years 
prior to suit. They also denied the 
zarpeshgi of Shaikh Abdul and the re-pay- 
ment in 1986 Sambat (1930). 

The Record-of-Rights finally published in 
1911 shows appellant No.1 as raiyat and 
in the column for ‘remarks’ Shaikh Abdul 
in possession of plot Nos. 401 and ‘496 on 
the basis of the mortgage of 1902. 
| The Munsif dismissed the suit holding 
that the defendants had acquired a right 
of occupancy by’ adverse ‘possession and 
that the suit was barred by limitation. 

The lower Appellate Court found that 
Sajiban succeeded Aliman as raiyat of 
‘the holding, ‘that the landlord had no 
right of re-entry and that if Jabbar suffered 
dispossesison from the lands by the landlord 
during the pendency of the zarpeshgi, apy 
raiyati settlement with him would not be 
adverse to Sajiban but was acquired in 
trust for her. The attestation officer had 
‘first ordered that Sajiban be recorded as 
raiyat with the consent of Jabbar but 
immediately after, on her ‘appearing and 
asking that the holding should be recorded 
as raiyati in the name of Jabbar, he so 


. (1) %17 Ind. Cas. 831; 12 R D : ` 
All, 582; R9 A212 Rey, > fi ATR 1988 
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directed in spite of the protest of Gajra 
Khan. The Subordinate Judge opines that 
under the tenancy law Sajiban could not 
relinquish her occupancy holding prac- 
tically by gift in favour of the mortgagee. 
It would seem, however, that ‘she simply 
abandoned the ‘holding or at least acquiesc- 
éd in the resumption and new seltlement 
ofit. In point of fact Jabbar had already 
been entered as raiyat in the landlord's _ 
sharista. The view accepted by the Munsif 
that at least after the termination of the 
mortgage pericd of five years in 1910 the 
possession of the defendants would be, 
under an invalid mortgage and hencé 
limitation would commence from the date 
of the expiry of the period, was negatived 
by the Appellate Gonrl which held on the 
authority of Raj Rani v. Gulab (1), that 
possession was with the permission of the 
mortgagor, and that as the zarpeshgi of 
Abdul regarding plot Nos. 401 and 496 
was recorded in the k'ata of the defend- 
ants, there could have been no surrender 
by Sajiban. Accordingly he held that ihe 
defendants were not entitled to setup a 
raiyati tenancy as a clog on the plaintiffs’ 
right of redemption and the plaintiffs were 
entitled to redeem the zarpeshgi of 1905. 
He then went on to find (though on his 
previous findings he regarded it as not 
material) that Sajiban died in 1918, was 
“insane as alleged by the plaintiffs.” He 
accordingly decreed the appeal and the 
suit. 

In second appeal it is urged on behalf 
of Jabbar and his son substantially that 
the suit is barred by limitation. Now 
by s. 10-B (1) introduced in 1903 into 
Bengal Act I of 1879, it was enacted that 
no transfer by a raiyat of his right in his hold- 
ing or any portionthereof by mortgage or 
lease for any period exceeding five years, 
or by sale, gift or any other contract or 
agreement, should .be valid to any extent. 
The provision had effect from lst January, 
1903. The mortgage of 1902 was not affected 
and was valid. Aliman’s mortgage of 
1905 to appellant No. 1 was for a period 
of five years or till payment. The ques- 
tion arose soon after the enactment of s. 
10-B (1) whether a mortgage in such terms 
was not invalid under that provision. The 
Sub-Registrars were registering such 
transfers, though sub-s. (3) forbids registra- 
tion of any transfer in contravention of 
sub-s. (1). I am not aware that any 
decision has ever been given by the High 
Court on the question of their validity. 
The result of the -deliberations, however, 
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was that in the Chota Nagpur Tenancy 
Act of 1908, s: 10-B (1) was re-enacted 
ins, 46 ` (1)in the following form :— 


“No transfer by a raiyat of his right in his hold- 
ing or any portion thereof— 

(a) by mortgage or lease, for any period, expressed 
or implied, which exceeds or might in any possible 
event exceed five years, or 
. (b) by sale, gift or any other contract or agree- 


men ` BA 

shall ‘be valid to any extent.” f 

_ The question, therefore, now arises whe- 

ther the mortgage ot 1905 was invalid and 
_if it was, what the results are in respect of 
‘the present parties. 

Tomy mind the mortgage of 1905 was 
invalid as being in contravention of s. 10-B 
(1). The expanded provision which re- 
placed itins. 46 (1) of the Act .of 1908, 
was not really necessary but was an ex- 
planation intended mainly for administra- 
tive purposes (including registration) and 
isto be regarded as aprecaution of safety, 
useful perhaps but not. essential. In the 
“present case it is clear that it was: not in 
“the contemplation of the parties that the 
zarpeshgi of 1905 could in any event be for 

“any less period than, five years. It is so 
drawn up thatit is for an .indeterminate 
period not less than five years and it offends 
against sub-s. (1) ofs. 10-B, 


The mortgage of 1905 being invalid, 
the mortgagee manifestly began to pre- 
scribe forthwith. But what was the 
mature of the prescription? Had the trans- 
fer been by sale, the prescription would 
be in respectof recovery of. possession as 
owner by the transferor: Beni Prasad Kuari 
N. Dukhi Rai 2). Inthe caseof an invalid 
mortgage, however, the mortgagee prescribes 
as such and the result isinordinary circum- 
stances -that after the period of limitation 
has expired, he is entitled to retain posses- 
sion until his mortgage is redeemed. 
Adverse possession is limited to the inten- 
tion of the person in possession. In the 
ease of Raj Kani v. Gulab (1), it was held 
that in such’circumstances possession would 
not be adverse but it seems to me that it 
would be adverse to the extent of the mort- 
‘gage interest whichthe mortgagee claimed 
against the owner. Only .two cases of this 
Court are brought to notice relating to the 
question of limitation after an invalid 
transfer unders. 46.0f the Chota Nagpur 
Tenancy Act, 1908. In Shaikh Rasul 
vy. Jamm B. A. No. 
dt was held that- the claim of a 
raiyat for ejectment of a dar-ratyat on 

_ 2 -(2)23-A 270;-A-W-N. 1891,69, Pasar oh 


tit, 
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whom he had conferred an, invalid perma- 
nent- dar-raiyati interest, was barred 


- by limitation as the result of the acquiese- 


‘ence of the plaintiff for more than the 
‘statutory period in the claim adverse to him 
‘of th: defendant to hold dar-ratyati interest 
permanently. In Mandoo Ganjhu v. 
Jitram Baitha 5. .A. No. 334 of 
1931 where the usufructuary mortgage 
was for a term of six years or 
until subsequent redemption, it was held 
“that the mortgagee’s possession was adverse 
‘to his mortgagor from its inception. In 
‘my view the decision depends upon the 
question whether the possession which the 
mortgagee asserted, was merely possession 
qua mortgagee or possession under some 
title other than mortgagee such as raiyati. 
In the present instance if no other con- 
‘sideration had arisen, I should have held 
‘without hesitation that the appellant pres- 
‘eribed from the inception of the invalid 
‘mortgage in1905 but only qua mortgagee 
and that the right which accrued to him 
‘after the expiry of the statutory’ period of 
„limitation, wasto hold until redeemed. 

But on behalf of the appellants other 
‘considerations are advanced. It -is clear 
‘that from 1998 Jabbar has’ asserted pos- 
session not as eerpeshgidar but as a 
vaiyat, He did so with the active con- 
‘currence of the landlord and also with 
the acquiescence or even the concurrence of 
the preceding raiyat Sajiban. | It is con- 
tended that that is not sufficient to give 
him a good title, both because Sajiban was 
“insane and because he held a zerpeshgi from 
‘the preceding raiyat. . 

The finding that Sajiban was insane 
“was not the subject of an issue in the trial 
court and it is also vitiated by failure to 
‘consider the most important item in the 
evidence which is’ her appearance in 1909 
‘before the Revenue Officer when about 35 
‘years of age. In my opinion it is wholly 
unwarranted and erroneous. 

Nodoubt if Jabbar when mortgagee 
‘obtained a raiyatiright from the landlord, 
it could only be obtained for his mortgagor 
‘since, as was held in Tali Mahto v. Lakhraj 
Mahto (3),a mortgagee cannot change his 
character as such by taking a settlement 
from the landlord and if he takes a settle- 
ment in his own name, it must be held inlaw 
‘that he has taken it for the benefit of 
the mortgagor and a usufructuary mort- 
gagee ofa holding is under a clear duty 
to maintain his possession as against the 
landlord and cannot by suffering disposses- 

(3) 104 Ind. Cag. 644; A 1 R 1928 Pat. 17, 
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sion putanend to the tenancy of the mort- 
gagor and take afresh settlement from the 
landlord. | 

But the obvious answer is that in law 
Jabbar’s mortgage being invalid, he was 
not a mortgagee. Accordingly he was 
under no responsibility towards the heir 
of Aliman and any settlement which he 
might take fromthe landlord who resumed 
thet tenancy after the death of Aliman, did 
not enure for the benefit of Aliman’s ‘heir. 
It was open to him to continue to prescribe 
qua mortgagee but also open to him to 
prescribe in; some other character. It cannot 
be. gainsaid that since the date of the 
hukumnama of 1908 or failing that from 
the date of attestation in 1909 when Gajraj 
contested the entry of Jabbar as raiyat or, 
‘at any rate, from the dateof the final pub- 
lication of the Record-of-Rights in 1911, 
Jabbar has been in adverse possession of the 
land of the holding onthe claim that he was 
the raiyat. It is true that the entry inthe 
Record-of: Rights shows the zerpeshgi of 1902 
but that was merely a record of the de 
facto mortgagee in possession; in point 
‘of fact J abbar never secured possession 
of plots Nos. 401 and 496 and apparent- 
ly. acquiesced ‘inthe zerpeshgi as an encum- 
brance on his holding. 

The result is that the appellants have 
been in adverse possession of the ‘raiyati 
interest for more than the statutory period 

and have acquired a good title so that the 
plaintiffs as'the heirs of the previous raiyat 
who granted an invalid mortgage in 1905 
are not entitled to redeem them, The plaint- 
iffs, however, are entitled to rely upon the 
zarpeshgi of 1902. Apart from the fact that 
it was valid at its inception, the zarpeshgt- 
‘dar Shaikh Abdul, whose position they 
occupy, had ‘clearly acquired a valid title 
by prescription against the appellants by 
‘more than twelve years’ adverse possession 
as zarpeshgidar. afler the crucial years 1908 
and 1911 and the appellants cannot recover 
these two plots except by redemption of his 


zarpeshgi which the plaintiffs hold. Accord-. 


ingly the appeal must be allowed with costs 
here and in the court below and the decree 
of the Munsif restored. This decision doeg 
not affect the position of the plaintiffs ag 
regards plots Nos..401 and 496 which it 
appears they are entitled to retain as 
zarpeshgidars until the appellants as raiyats 
of the holding redeem the zarpeshgi of 1902. 
NA. Order accordingly. 
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-BOMBAY HIGH COURT.. . 
_ First Civil Appeal No. 448 of 1927. 
August 11, 1982.’ 
PATKAR AND Mnrruy, Jd: 
BAYAVA SHIDDAPPA DESAI— 
PLAINTIFF—APPELLANT 
Versus 
PARVATEVA BASAVANEPPA BELLAD 

AND OTHERS— DEFENDANTS — RESPONDENTS. 

Hindu Law—Succession— Unmarried ` daughter and 
married duughter—Succession, of daughter in gremio 
matris— Civil Procedure Code (Act V of 1908), s. 11 
—Decree against Hindu widow not binding on hus- 
band’s estate—Res judicata—Decree, if binding on 
daughter suing in herown right—LEvidence Act (I of 
1872), ss. 32, 83, 35, 4l- Judgment inter -partes— ` 
satemené madein heirship proceedings—Admissi- 
ility 

The father of the plaintiff died leaving behind: him 
a married daughter, 4 by his first wife and the 
plaintiff born of his second wife whom .. he had 
married in thé udki form. dA instituted ~ asuit in 
1906, for recovery of her father's property “from the 
plaintiff's ‘mother and it was held that- the udki _ 
marriage was not proved. On the death.. of her 
mother, the plaintiff sued to recover possession, as 
unmarried daughter, of her father’s property from | 
A. A revenue inquiry had been held under s.‘ 71. 
of the Land Revenue Code of Bombay -and- the 
plaintiff relied on the depositions taken in the | 
revenue inquiry. A's defence inthe main was. 
that the question as to whether the -udki marriage 
with the plaintiff's mother had taken place-was res. 
judicata by reason of the decision of ithe . suit of 
1906, and that that marriage not having been prov- 
ed, the plaintiff's suit was not competent : 

Held, that the plaintiff's mother in the prior. 
suit did not represent the estate of her husband 
and the plaintif claimed notas her mother’s heir 
but independently as theheir of her father and 
hence there was no bar by way of res judicata. 
-Katama Natchier v. Rajah of Shivagunga (1), 
distinguished, Vaithilinga Mudaliar v. Srirangath 
anni (4), Risal Singh v. Balvant Singh (5) and, 
Munni Bibi v. Titloki Nath (6), referred to. [p, 44}, 
col. 2 

Held, also, thatthe decreein the prior suit was 
only a judgment inter paries and not a judgment 
intem. Kanhaya Lall v. Radha Churn -(7) and 
Jogendro Deb Roy Kut v. Funendro Deb Roy Kut 
(8), reliedon [p 445, col. 1] 

Held, further, that the plaintiff though a posth- 
umous daughter was entitled to succeed to her 
father’s property as she wasin germio matris at his 
death and heing the unmarried daughter had. 
priority to succeed in preference to A who was a 
married daughter: [p. 446, cols. 1& 2.1 
x Held, also, that the depositions in the heitehip 
proceedings. were inadmissible in evidence -as sub- 
stantive evidence relating to the question‘of (he udki 
marriage with the plaintiff's mother. [p 448; col 1] 

First Civil Appeal from. the decision by 
Joint First Class Subordinate Judge at 
Belgaum, in Civil Suit No. 197 of 1925. : 

Mr. H. C. Coyajee, (with him Mr. B. D: 
Belvi), for the Appellant. 


Mr.G. N. Thakor, (with him Messrs, G. 8S. 
Mulgaonkar and D. R. Manerikar), for the 
Respondents. 

Patkar, J.—In this case the plaintiff sued 
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to recover possession of the property in suit 
on the ground that it belonged 10: the 
plaintiff's father Bhojappa bin Shivbasappa, 
who died in May 1905 leaving a widow 
Tengava who remarried in 1912 and died 
in 1916, and that the pleintiff was born 
, two months after Bhojappa’s death in July, 
1905 and was the preferable heir as the 
unmarried daughter of Bhojappa. -> ; 

‘The learned Subordinate Judge held that 
Tengava, the plaintiff's mother, was the 
udki wife of Bhojappa, and in that case the 
plaintiff would be the sole heir of Bhojappa, 
but.held that the decree in Suit No. 229 of 
1903 obtained by defendant No. 1 the 
daughter of Bhojappa by another wife who 
had predeceased Bhojappa, operated as 
res judicata, as in that suit Tengava’s udki 
marriage was held not proved. 

Bhojappa was adopted by Shivbasappa 
of;Hirehattiholi and had two natural bro- 
thers Irappa and Baslingappa who lived at 

_Gajapati. The plaintiff's case is that her 
mother Tengava was married to Bhojappa 
in theudki form twoor three years before 

“his death at the villageofGajapati. After 
the marriage Bhojappa died in May 1905 
leaving his adoptive mother Balava, his 
wife by udki marriage Tengava alias Sa- 
vantreva who was pregnant, and a daughter 
Parvateva, defendant No. 1, born of his 
first wife and married to Baswanappa, a 
year before Bhojappa Shivbasappa’s death. 
The plaintiff was born on July 25, 1905. 
Exhibit 63 isa copy of the birth register 
in which the father’s name is given as 
Bhojappa Shivbasappa. After Bhojappa’s 
death an heirship inquiry was held and 
various persons were examined including 
Tengava, Ex. 66, the adoptive mother 
Balava, Ex. 93, Irappa, the natural brother 
of Bhojappa, Ex. 94, and another brother 
Baslingappa, Ex. 95. The Assistant Col- 
lector ordered in September 1905 that 
Tengava’s name should beentered as heir. 
In June, 1906, the Collector reversed the 
order infavour of one Basvantappa, the 
son of Baslingappa, the natural brother of 
Bhojappa, who was alleged to have been 
adopted by Bhojappa shortly before his 
death. In 1906, Suit No. 229 was brought 
by defendant No.1 then a minor by her 
husband as the next friend, against Bas- 
vantappa, the adopted son, and Tengava, 
the mother of the plaintiff. In that suit 
Tengava was examined in May and July 
1907, see Ex. 67. On July 4, Tengava made 
an application, Ex. 103, and another 
application, Ex. 72,. for adjournment for 
engaging a Pleader. It appears that Teén- 


BAYAVA V., PARVATEVA. 


448 


gava did not examine any witnesses who 
were personally present at her remar- 
riage, and in-August, 1907, the decision 
Ex. 71, was givenin Suit No. 229 of 1906, 
holding that Basvantappa was not the 
adopted son of Bhojappa and Tengava was 
not the udki wife of Bhojappa, The present 
suit was brought by the plaintiff within 
three years after attaining majority. 

“The first question, therefore, arising in 
this appeal is whether the decision in Suit 
No. 229 of 1903 operates as res judicata. 
The learned Subordinate Judge held that 
the plaintiff's mother Tengava represented 
the estate of her husband and the plaintiff 
was bound by thé decision in that suit. 
The plaintiff claims’ the property in her 
own right ‘asthe daughter of her father, 
and though she is born from, her mother 
Tengava, she does not claim through her. 
The suit would not, therefore, be barred by 
the principle of res judicata embodied in 
s. llof the Civil Procedure Code. It has 
been held that s. 11 of the Civil Procedure 
Code is not exhaustive. In Katama Nat- 
chiar v. Rajah of Shivagunga (1), it was 
held by the Privy Council that a decree in 
a suit by A against B, claiming as widow, 
to succeed to her husband’s estate, in pre- 
ference to B, his nephew, on the ground of 
the familyibeing divided, was held not to 
operate as res judicata, or capable of being 
pleaded in bar to a suit by C, a daughter, 
claiming to succeed to her father’s estate on 
A’s death, on the ground that the property 
was self-acquired by her father, and that such 
judgment though viewed otherwise by the, 
court below determined only an issue raised 
concerning a particular person, and was 
not a judgment in rem, but simply a judg- 
ment inter partes. At page 604* it was ob- 
served as follows: — 


“The same principle which has prevailed in the 
courts of this country as to tenants in tail representing 


. the inheritance, would seem to apply to the case of a 


Hindu widow: and it is obvious that there would be 
the greatest possible inconvenience in holding that 
the succeeding heirs were not bound by a decree 
fairly and properly obtained against the widow.” 
The Shivagunga case (1) has been followed 
and interpreted in several decisions of the 
different High Courts and by their Lordships 
of the Privy Council in subsequent deci- 
sions. A decree against a widow would be 
binding against the reversioner if the suit 
was brought against the widow repre- 
senting the estate and the decree was fairly 
and properly obtained. On behalf of the 


(I) 9M IA 539;2 WR (PO) 31; 1 Suth? PO J 
520; 2 Sar POJ 25; 19 E R 843. 
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appellant reliance is placed on the decisions 
‘of this court in Subbi v. Ram Krishna 
‘Bhatta (2) and Bai Kanku v. Bai Jadav (3). 
Tt was held in Subbi’s case (2) that the rule 
in the Shivagunga case (1) would not apply 
‘to cases in which suits either conducted’ or 
defended by a widow are personal to her- 
self-and originate in her own acts, and 
therefore a widow in the enjoyment of a 
life-estate can never fully represent the 
estate within ihe meaning of Lhe dicta in the 
-Shivagunga case (1) in any litigation arising 
-out of acts of her own, and therefore, it was 
‘held in that case that the plaintiff the daugh- 
ter, who claiméd asreversioner to the father, 
“was not bound by any decision in the pre- 
‘vious suit to which the plaintiffs mother 
wasa party. It was further held that a 
litigation by the widow in enjoyment of a 
_ life-estate, whether she be plaintiff or de- 
‘fendant, will not represent the estate fully 
so as to give rise to a barof res judicata 
against reversioners, if such litigation is 
qualified and personal to the widow or has 
‘arisen out of acts of her own affecting the 
‘estate during her own life-estate therein. 
-Jn Bai Kariku’s case (3) it was held that the 
-suit was not barred by res judicata as the 
decree was given against the widow on 
a ground personal to herself, and therefore, 
there was no fair trial of the right of the 
reversioner. It was held by Hayward, 
J., at page 884* :— | 
“ft would seem; therefore, that if there should be 
no real trial of the riglits of the reversioners, it would 
be unnecessary tọ establish fraud to exclude the trial 
“from the rule in the Shivagunga case (1). If there 
should be areal trial of the rights of the reversioners, 
the effect would of course be nullified by proof of 
‘fraud. But there must bea real trial of the rights 
of the reversioners and there must also be freedom 
from fraud in order to provokethe rule in the 
“Shivagunga case (1) | 
It appears that these cases do not precisely 
decide the point arising in this appeal as 
.to whether Tengava in a case like the present 
represented the estate, It is, however, neces- 
sary forthe applicationof the rule in the 
Shivagunga case(1) that the widow must repre- 
-sent the estate and there must be a trial of the 
„rights of the reversioners and the decree must 
“be fairly and properly obtained. Inthe pre- 
_sent case Tengava was not sued asthe widow 
of Bhojappa and it was alleged that she 
was not the widow of Bhojappa but was a 
_ pretender, and the court decided that 
Tengava was not the widow of Bhojappa. 


(2743 “Ind. Cas, 233; 42 B 69; 19 Bom. L R 


919, 
(3) 53 Ind. Oas. 164; 43 B t69; 2! Bom L R 

837 

Bot na an ee 
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In these circumstances it is difficult to say 
that Tengava inherited the estate of Bhoja- 
ppa and represented that estate as his 
widow and that the estate was vested in her, 
and that she was not only representing 
herself in that suit but also represented the 
interest of all the reversioners either within 
the meaning of the Shivagunga case (1), or 
ae s. 11, Expl. VI, of the Civil Procedure 
ode. 

In Vaithilinga Mudaliar v. Srirangath 
Anni (4) it was held that a widow, notwith- 
standing the personal estoppel under which 
she laboured represented the estate on a ques- 
tion of fact according tothe decision in Risal 
Singh v. Balwant Singh (5). It was, however, 
held that the principle of law to be applied in 
such cases was correctly summarized by 
Banerji, J., (page 178*): 

“Where the estate of a deceased Hindu has vested 
in afemale heir a decree fairly and properly obtained 
against herin regard to the estate is, in the absence of 
fraud or collusion, binding on the reversionazy heir.” 

This view of the law has been accepted in 
Munni Bibi v. Tirloki Nath (6) where it was 
held that s. 11 of the Civil Procedure Code, 
wes not exhaustive, but where the estate 
of a deceased Hindu has vested in a female 
heir, a decree fairly and properly obtained 


‘against her in regard to the estate is, in 
the absence of fraud or collusion, binding on 


the reversionary heir. 
The question, therefore, arising for decision 


‘iswhether Tengava in the previous suit re- 


presented the estate of the deceased 
Bhojappa, or in other words, whether the 
estate of the deceased Bhojappa had vested 
inthe female heir Tengava. It was contended 
in the previous suit that she was nct the heir 
of Bhojappa as she was not the udki ‘wife 
of Bhojappa. Defendant No. 1, who was 
the plaintiff in that suit, denied her repre- 


-sentative character, and ‘though Tengava 


claimed the representative character it was 
not recognised by the decree, and it is difficult 


‘to hold that such a decree which did not 


recognise Tengava as the heir of Bhojappa 
or as representing the estate is binding on 
the plaintiff, the reversionary heir. It is 

44) 42 Ind" Cas Wo; 52 IA 322 atp 337, 2x Bom 
L R 173; AIR 1925 P O 249; 48 M 883; LR6 A 
P 0169% 49 ML J 769; 422 O L J 562;30 OW N 
#13: 28 Eom. L R 173; (1928) M W N 11(P Q). 

(5) 48 Ind Cas 553; 45 I A 168; 21 Bom LR 


“bli; 28 O L J 019; 24M LT 361; 40 A 593;9 L W. 


52;'23 O W N 326; (1919) M W N 155; 36 MLJ 
5$7 (P O). 
(8) 133 Ind. Cas 518; 58 IA 158at p. 167:33 


Bom. L R 979; Al R 1931 P O4 (193) AL J 
453; 35 O W N 661; 53C L J 552; 53 A 110; Ind 
Rul. (1931) P O 1+2; (1931) M W N 742;61 ML J 


196; 34 L W 459 (P O0). 
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contended on behalf of the respondent that 
Tengava claimed to bé the widow of Bhoja- 
ppa in the previous suit and it was held that 
she was not the udki wife of Bhojappa, and 
the plaintiff who is born from Tengava is 


bound by the previous decision 
which denied the very basis of the 
plaintiff's claim in the present suit. The 


plaintiff, if she isthe legitimate daughter of 
Bhojappa, claims as the heir not of Tengava 
butas the heir of Bhojappa and does not 
claim through Tengava, and if Tengava 
was held not to represent the estate in the 
previous suit, the plaintiff the daughter, is 
not, in my opinion, bound by that ‘decision. 
The judgment, besides, is not a judgment 
in rem in a Matrimonial Court which would 
be binding under s. 41 of the Indian Evi- 
dence Act, but is a judgment inter partes, 
that is, between defendant No. 1 as plaintiff 
and Tengava as defendant. 

In K anhaya Lall v. Radha Churn (7) it 
was held by the Full Bench that a decigion 
by a court that a Hindu family is joint 
and undivided, or upon a question of legiti- 
macy, adoption, partibility of property, rule 
of descentin any particular family or upon 
any other question of the same nalurein a 
suit inter partes, isnota judgment in rem 
or binding upon a stranger (i. e., persons 
neither parties to the suit nor privies), and 
the decree in sucha case is not admissible 
as evidence at all against sirangers. 

In Jogendro Deb Roy Kut v. Funendro 
Deb Roy Kut (8) where a previous suit in- 
volved issues of legitimacy and the validity 
ofa particular form of marriage of one 
of the members of the family, and an- 
other suit was brought by another member, 
of the family, who. was not a party to the 
former suit, against the party in possession; 
which raised substantially the same issue 
of legitimacy anda further question of priori- 
tv to succeed by reason of the superior 
nature of the marriage of which the plaintiff 
was the issue,it was held that the décree in the 
former suit was not a judgment in rem but 
was a judgment inter partes, and it was 
observed at page 376* that unless the pre- 
vious suit could be held binding on the, 
members of the family on acconnt of its 
representative character, the previous suit 
would be merely asuit for possession by a 
party claiming to have a preferable right to 
the party in possession and having failed to 
establish that case by proving the illegiti- 
macy ofthe other party.. I think, therefore, 

(7) 7 WR 338. 

_(8) 14 MIA 367;11 BL R 244; 3 Sar’ 32:17 W R104, 
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that.the previous decision does not. operate 
as res judicata. 

The next question, therefore, arising in 
the case is whether the plaintiff is the Jegi- 
timate daughter of Bhojappa, in other 
words, whether Tengava was married to 
Bhojappa in the udki form of marriage. 
The learned Subordinate Judge on the 
evidence came to the conclusion that Ten- 
gava's udki marriage was held proved and 
that the plaintiff was a legitimate daughter 
of Bhojappa. The plaintiff has examined 


as witnesses Balkrishna. Jivaji, Ex. 82, 
Sidramaya Adiveya, Ex. 83, and 
Balkrishna Narsappa, Ex. 91, and also 
relied on Exs. 66 and 93 to 102, 


the statements made by Tengava and other 
witnesses in the heirship inquiry held soon 
after thé death of Bhojappa. Objection is 
taken on behalf of the respondent to the 
admissibility of Exs. 66 and 93 to 
102 on the ground that they had no right or 
opportunity of cross-examining the witness- 
es. Shivappa, Ex. 104, who was engaged 
to conduct the proceedings i in the heirship 
inquiry as Mukhtyar on behalf of the defend. 
ant, stated, that the witnesses were called 
without any notice to him by the Mamlatdar 
and were examined behind his back. On 
the other hand, it is contended on behalf 
of the appellant that Tengava’s statement, 
Ex. 66, shows that she was subjected 
to cross-examination. The learned Judge 
was not prepared to believe Shivappa with- 
out corroboration. The revenue inquiry 
after Bhojappa’s death appears to have been 
conducted under the old s. 71 of the Land 
Revenue Code; Bombay Act -V of 1879, and: 
was directed to the ascertainment of the 
person whowould be entitled to be placed. 
in Revenue Records anthe heir of the des 
ceased Khatedar Bhojappa. It was, in my 
opinion, an administrative ‘or executive 
proceeding and not a judicial proceeding 
within the meaning of s. 33 of the Indian 
Evidence Act, and that defendant No. 1 
had no right to cross-examine the witnesses 
though she may have an opportunity of 
doingso. Further, it appears that the 
proceeding was not between the same 
parties or their representatives-in-interest,., 
between defendant. 
No. 1, the adopted son and Tengava; and 
the present plaintiff is not the representa- ` 
tive-in-interest of Tengava. Ifthe plaintif 
were considered as the representative of 
Tengava, the previous decision in Suit «No. 
229 of 1906 would bind her by virtue of the 
principle of res judicata, but I have held’ 


that the decision is not binding because 
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she does not claim through her mother. It 
is clear, therefore, that the depositions taken 
‘ijn that proceeding are not admissible in 
‘evidence under s. 33 of the Indian Evidence 
Act. The appellant’s Counsel attempted 
to bring them under s. 35 of the Indian 
‘Evidence Act, but the depositions cannot be 
said to be entries in any public or official 
book, register or recordmade by a public 
servant in the discharge ofhis official duty. 
It is not contended that the depositions, 
Exs. 66 and 93 to 102, would be 
‘admissible under any other provision of 
the Indian Evidence Act. - Section 32, 
sub-s. (5), of the Indian Evidence Act does 
not apply as thestatements were made after 
the question in dispute was raised. I think, 
therefore, that the depositions in the pre- 
vious proceedings are inadmissible in evi- 

. dence as substantive evidence relating to 
the question of the udki marriage of Ten- 
gava. ‘They might be used as corroborating 
or contradicting the witnesses who have 
been examined inthis case. The learned 
Subordinate Judge, however,:used those 

-. depositions as substantive evidence in the 

case, and for reasons siated above they must 

‘be excluded from consideration. [His Lord- 


ship then dealt with the evidence and conti- . 


nued:| On the whole-I see no sufficient 
ground to differ from the view of the learned 
Subordinate Judge on the point of the udki 
marriage of Tengava with Bhojappa. I, 
therefore, hold that Tengava was married 
to Bhojappa, and the plaintiff is the legiti- 
mate daughter of Bhojappa. 

- It is contended for the first time on 
behalf of the respondent that the plaintiff 
was not born at ‘the death of Bhojappa and 
that the estate vested in defendant No. las 
the daughter of Bhojappa and the theory 
of the plaintiff being in existence at the 
time of conception cannot be extended to a 
daughter as it applies to a son who takes 
inheritance by birth. This pont was not 
raised in the lower Court and the point is 
not sought to be supported by any authority. 
In Juttendromohun Tagore v. Ganendro- 
mohun Tagore (9), it was held that by 


Hindu Law, asa general principle, a person- 


capable of taking under gift or will must 
either in fact or in contemplation oflaw be 
„in existence at the time when the gift takes 
effect, i. e., in the case ofa will, at the death 
of the testator, and in the latter term are 
included children in embryo and children 
subsequently adopted. The plaintiffis the 
legitimate deughter of Bhojapps, though 
~ (9) I ASup. Vol. 47 at p 67;°9B LR 377 18 W 


JR 350; 2 Suth. 692; 3 Sar, 82. 
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posthumous, and is, I think, entitled to 
succeed. -It appears from the judgment 
of the lower Court that if the plaintiff is the 
legitimate daughter of Bhojappa, it was 
nol disputed that she. would be the sole heir 
of Bhojappa probably on the, ground that 
when the inheritance opened, she was entitl- 
ed to preference over defendant No.1, who 
was a married daughter of SBhojappa 
The unmarried daughter is preferred to the 
married daughter: see Mitakshara Ch. II, 
s.2, pl. 1 to 4. Gharpure’s translation, 
page 246, and Mayukha, Ch. IV,- s. 8, 
pl. 11 and 12, Gharpure’s translation, 
page 110, and Jamnabai v. Khimji Vullub- 
dass (10). 

I think, therefore, that the plaintiff is 
entitled to succeed to the property left by 
Bhojappa as the legitimate daughter of 
Bhojappa born of Tengava who was 
married to Bhojappa by the udki form of 
marriage. ; 

I- would, therefore, reverse the decree of 
the lower Court, and allow the plaintiff's 
claim for possession and mesne profits with 
costs throughout. 

It is found by the lower Court that the 
defendant No.1 did not prove the alleged 
improvements and no objections were 
urged before us on that point. The lower 
Court also assessed mesne profits at the 
rate of Rs. 400 per year. This point was 
also not contested before us. The plaintiff 
is, therefore, entitled to recover possession 
of the property in suit with mesne profits 
for three years before suit at -the rate of 
Rs. 400 and also mesne profits at the same 
rate from the date of the institution of the 
suit till- delivery of possession or till the 
expiration of three years whichever event 
happens earlier. ` . 

Murphy, J.—In this matter the plaintiff 
claims to inherit from her father in pre- 
ference to her step-sister, a daughter who 
was married at the time of the father’s 
death; and the contentions against her 
have been that sheis not her father’s legiti- 
mate daughter, and that the issue is now 
res judicata by reason of the decision on 
thesame point in a previous suit, between 
her mother and her step-sister, and a man 
who alleged that he had been adopted by 
her father. ; a 

It appears that the father Bhojappa had‘ 
acquired the property in suit by.his adop- 
tion into another family. He had two 
natural brothers. On his death in 1905, the 
estate was claimed by a son of one of his 
brothers on the basis of an alleged adoption; 

(10) 14 B i atp, 13, 
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by the widow in the ordinary wayi-Andhy : 
hiselder daughter, his only othersurviving -female 


child. .. There were heirship inquiry proceed- 
ings under the old s., 71 of the Land 
Revenue Code; since repealed. The Mamlat- 
dar took-many statements and the Assistant 
Collector decided in favour of the widow: 
In the end his decision was reversed by 
the Collector, who held ın favour of the 
alleged adopted son: On this the elder 
daughter sued both the widow and the 
adoptéd son, and it was held that the plaint- 
iff's mother had not been married tothe 
plaintiff's father, and that there had been 


no adoption. The married daughter, there- ` 


fore, inherited, 

Tengava, the plaintiffs mother, seems to 
have had a.varied career. She was first 
married to one Nanasaheb by whom shehad 
a daughter. Nanasaheb; however, divorced 
her, why is not certain, and the child was 
abandoned to a “math,” and seems to have 
been adopted by some kindly person. 
Tengava next is alleged to have married: 
Bhojappa in the “udki” or second marriage 
form, and to have lived with him till his 
death. The plaintiff : was’ born shortly! 
after her father's death. -Then followed: 
the revénue proceedings I have already 
mentioned and: the civil suit, and. finally 
Tengavamarried a third husband and has 
‘since died. She is. described as having 
heen “simple,” though ‘allegations have also 
been made against her chastity, andit was 
alleged that she was no more than’ 

` Bhojappa’s kept mistress. - . 
“There is no doubt that the plaintiff, if she 
is her father’s legitimate child, is the 
proper heir, provided there is no legal 
obstacle to her claim. The one here set up- 
is the earlier decision in Civil Swit- No. 229 
of 1906. ‘The plaintiff was not a party to 
that suit, and if itis a real hindrance to- 
her now, it can ‘only be on the ground that 
her mother then represented Bhojappa's - 
estate, so at to preclude the reversioner’s © 
right to it. But it seems to me thatso to 
“represent the estate” really means to do 
some actin connection with it, purporting 
to be doneor at least implying that it was 
done, as owner, here as that by the widow 
of the last male owner. But what happened © 

“was that Tengava claimed the estate against 

` her two rivals, the alleged adopted son and ' 
the elder daughter, and failed toestablish - 
her claim. The rule is, that to constitute 
res judicata, the widow must represent the 
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heir, a decree fairly and. properl 

obtained against her in Ke oe the 
estate i5, in the absence of fraud or 
collusion, binding on the reversionary heirs : 
Munni Bibi v. Tirloki Nath (6). For the rea- 
son already given, that Tengava in the for- 
mer suit was a defending trespasser claiming 
the estate, and not doing anything to re- 
present it, in circumstances similar to those 
contemplated in the ruling Ihave quoted 
and others ‘to be found in my learned 


` brother's judgment; which I need not quote 
“again, I think that the former suit between 


her mother and her step-sister is no bar-to 
a pes present suit. 

e only remaining issue is a question 
of -fact...I think the marriage has been 
proved and that on these findings the 
plaintiff must succeed and, the original: 
court's decree being reversed, the plaintiff 
should be given one for the subjéct-matter 
of the suit, 
| NA, Decree reversed. 
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- PATNA HIGH COURT. | pigs 
Criminal Revision Petition ‘No. 88 of 1933, 
March 21, 1933, 
JAMES AND DHAVLE, JJ. 
SITARAM AHIR and OTHERS ~ PETITIONERS 
versus < ; 
EMPEROR— Opposite PARTY. `. 
Criminal Prócedure Code (Act V of 1898), s 129 
Proceedings under—Notice: to persons -affected== 
pi a E T bry 
roceeqdings under sS, , VIIML 
should not be taken without notice to (ia nasa ee! 
ted by the order, Emperor v. Amir Bala (1) applied, 
Criminal Application against an order of 
the Sessions Judge, Shahabad, dated the 10th 
December, 1932, ‘modifying that of the Sub- 
Divisional Magistrate, Buxar, dated the 9th. 
September, 1932. a 
Messrs. Mahabir Prasad and Tarakeshwar 
Nath, for the Petitioners. 
Syed Jaffar Imam, The Assistant Govern- 
ment ao a the Crown. 
James, J.—The petitioners were regui 
to execute bonds for good bebana Gade: 
s. 118 of the Code of Criminal Procedure by 
the Special Magistrate of Buxar, who then 
placed the proceedings’ before the Sessions 
Judge of- Shahabad under s. 123 of the 
Code. The Sessions Judge before taking 
up the reference directed that the prisoners 
should be informed of the date fixed for heaj. 


estate so-that there is trial-of the rights of - ing which should have been done through 


the reversioners anda decree fairly and 
properly obtained, Where the estate of 


the Distri¢t Magistrate. The petitioners 


z f Sa 
that-they had no information regarding A 


the 


e 


dig ` 


“ proceedings. in. the- Court of the Sessions © 


Judge and it-appears that the District 
Magistrate referred the notice to the Special 
Magistrate. who. directed that his Bench 
clerk -should see that the prisoners were 
informed; but it does not appear that any- 


thing further was done. The: proceedings 


under s. 123 should not have been taken 
without, mobice to the persons affected by 
the order, The. case of Emperor v. Amir 
Bala (1) only need be cited as authority for 
this rule that the person affected by the order 
must have an opportunity of being heard’ 
beforethe final order is made under s. 123 
of the Code of Criminal Procedure. The 
order of the Sessions Judge must therefore 
be set aside-and the case is remanded to 
him for re-hearing after giving notice to the 
petitioners according to law. Mr 

The: prisoner Chandrika Ahir has not 


moved the High Court; but it appears that, 


notice was nut served on him, The whole 
of the order of the Sessions Judge will be, 
set aside and the case against the four men 
Sita Ram, Ujagir, Chandriku and Kulbans 
will be re-heard, 

Dhavlie, J.—I agree. 

Ni-A. - Order set aside. 
“(1) 10 Ind. Oas. 802 13 Bom. L. R. 203; 12 Cr. L, J: 257 
35 Bom. 271. 
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a -» BOMBAY HIGH COURT. . 
7 Appeal from Order No. 1 of 1932. 
September 20, 1932, 
- MURPHY AND Nanavatt, Jd. 
ONKAR BHAGWAN-— DEFENDANT — 
: - APPELLANT 
` . © versus ` 

GAMNA LAKHAJI & Co.,-—PLAINTIFFS— 

x RESPONDENTS. 

Civil Procedure Code (Act V of 1908, ‘ss. 96 (8), 
O. XXIII, r. 8—Compromise—Order recording 
compromise—Decree—Appeal, if lies. f 

. Where acompromise has been recorded and it 

has not been challenged inany way by the lower- 
Oourt which has passed a decree according to its” 
terms, the recording ofthe compromise must be 

held to have been done by consent “and -8. 96 (3),< 
Qivil Procedure Code, read with s. 108 will bar an 

appeal therefrom nor does an appeal lie from the - 
decree incorporating the terms of the compromise, , 
Bengal Coal Company Limited v, Apear Collieries : 
Ltd (i), relied on. i É eae 

Civil Appeal against an order of the - 
First Class Subordinate Judge, Poona, in an . 


ONKAR BHAGWAN D, GAMNA LAKHAJI & CO 
the: Civil Procedure Gode. In -the course of ` 


=> 


BN ito. 


a suit in the Court of the First Class Subor- 
dinate Judge, Poona, an application was put 
in purporting to be signed by all the 
parties io the suit, the applicants being 
represented by their Pleader and a mukh- 
tyar. The application was to the effect’. 


been compromised, and requested the court’ 
to pass a decree in terms-of the com- 
promise, The court’s order was “ Granted, - 
Decree acccrdingly.” Strictly speaking; 
the learned Judge, should have made an 
order recording the compromise and then 
passed a decree in its terms. But -he- 
actual ‘words used are, more or less,” as; 
formality, and I think’ that the word. 


that the dispute between the parties hat 


“Granted” means the same thing. A decreé . 


was accordingly passed. 


Thereupon, the applicants came to this. - - 


court challenging the decree on the ground. 
that it had not been a compromise with: 
the consent and authority of the defendant’ 


i. e., the -appellants, and contending that.. 


the court below: should have held that the 
mukhtyar had no authority to compromise 


the suit, putting- him to strict proof of his: . 
‘authority, and similarly in the case of the., 


Pleader who represented applicants in that: ~ 


court. An affidavit has-been filed-in this- 


court making these allegations and chal-: - 


lenging the propriety of-the order recording ` 
the compromise in the court below., z 


Mr. Thakor for, the respondents has rais-: . 


eda preliminary objection and his conten-- _ 


. tion is that no appeal lies against an order- 


of this nature. He has relied.on the deci- ` 
sion of a Bench of this court in an unreport-- 
ed case, Gulabchand v. Ramsukh (Appeal: 
No. 34 of 1923 from order, decided by Mac: 
leod, C..J., and Madgavkar, J., on July 29; - 
1925 unreported). In that matter it was, 
held by the learned Chief Justice, in de- - 
ciding such a preliminary point, that no 
appeal lay, his reasons being:— - ot 
“An appeal from a decree passed by the court with , 
the consent of parties is barred by s 96, sub s. (2), 
The appellant urges that the court. has passed: an - 
order under O. XXII, r. 3, and that an appeal lies ' 
under O. XLII, r. J, cl im), from such an order. : 
But in this case there was no question whether an 
agreement had been arrived at, the terms were-gigned 
by ths parties and-all that the court had to Go was ` 
to pass a decree according to the terms to which the ' 


` 


‘ 


parties had agreed. There . wag -no adjudication, =< 


therefore, on the question whether a lawful agree-.? ` 


mént had been arrived at, because it was never ^> 


Application in Suit No. 22 of 1930. apa 7 disputed that the parties before the court had come +“ 
Mr. B. G. Rao, for the Appellants. ` toan aramea lt was open to'any of the parties - 
ME G. N. Thakor (with him Mr. J, G.. paor the ER we to contend thata laws 4 

Rele),~for the Respondent. - seit, SUE agreement DAC nor Dean NETIYAG Al vy. ke 
rhy J.—This is an appeal against - Under these’ circumstancas we think that no ap- |. 


$ eal is competent. There are other remedies open tg 
an order made under. O. XXII, r. 3, of the appellant if he thinks fit to pursue them,” f 
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test in the court below, but an application for 
compromise has been put in and recorded and 
a decree passed in its terms, no appeal lies, 


either against the decree itself,:an appeal 


therefrom being barred under s. 96 (3), or 


against the order under O. XLIIL,r.1 (m),- 


since there are no materials for an adjudica- 
tion. What the learned Ohief Justice 
meant was that before there can be an 


appeal under O. XLII, r. 1 (m), there. 


must have been some contest in the original 
court, a contest which might 
about, conceivably by one party alleging 


that there was a compromise and the other; 
not, or, where the circumstances are similar , 


to those in the present case, where one of 
the parties is disowning the authority of 


his agent or Pleader to compromise for him, , 


either by an application for a review, or 
unders. 151 of the Civil Procedure Code, 


which would open the who'e matter and. 


allow an adjudication from which an appeal 
might lie. A direct appeal was 10% por- 


sible on the facts in that case, and in the 


present one asthere was and is no material 
before th? court on which a decision can be 
cometo. The ruling is of a Division Bench 
and binds us. 

But the cass has also been argued on a 
wider basis, and we have been referred to, 


numerous cases, which I will do no more: 
Bengal Coal 


than name. These are: 
Company Limited v. Apcar Collieries Ltd. 
(1), whichis based on Madhu Sudan Sen v. 


Kamini Kanta Sen (2), Thenal Ammal v.' 


Sokkammal (3), Satyanarayanamoorthi v. 
Butchayya (4), Muhammad Rashid v. Rah- 
matullah (5), which is a Lahore decision, 


Paban Sardar v. Bhupendra Nath Nag (6),. 


Sreema'i Sabitri Thakurain v. F. A. Sari 
(7), Uman Kunnari v. Jarabandhan (8), 
and Lakshmi v. Maru Devi(9). The diff- 
culty raised in the argument was that 


where the sppeal is against the order and, 


not against the decree, even if the appeal 


(1) £7 Ind Cas 248; 290 W N 98; A IR 1926 
al, 419.” | l j 


(2) 32 C 1°23.. i 
$ (3) 41 Ind. Cas 429; 41 M 233; 2 M LT 
49. É 

(4) 87 Ind. Cas. 124; 48.ML.J 249. A IR.1825 
Mad. 696 : 

(A) 24 Ind. Cas. 630; 212 P L R 1914; 134PW R 
1914; 96 P R 1914. 

(6) 33 Ind. Cas ,769; 43 O 85. 

7) 105 Ind. Cas. 271; 6 Pat. 108. . 

la) 30 A479; 5AL J 44], AW N “1908, 


95. 
. (9) 12 Ind Cas 6€4; 37 M29; IQML T 437; 21 ML 
J 106% - 
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The, ratio decidendi of thatcase, which: 
binds us,'is that where there has been no.con- ~< 
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against the order were entértained, it would 
not affect the decree, which has not been: 
appealed against, the rival contention. 
being that the vacation of the order would,’ 
initself, have the effect of setting aside the 
terms of the decree.. It may be noted that 


of these cases, Satyanarayanamoorthi v. ` 


Butchayya (4), and Muhammad Rashid v. 
Rahmatullah (5), were revision applications, 
as wasthatof Sreemati Sabitri Thakurain’ 
v. F.A. Savi (7). The other cases were’ 
nearly all not on similar facts. One, 
Lakshmi v. Maru Devi (9), was in the mat- 
ter of an. execution application, where a. 
remand had been ordered, which in fact. 
only carried out the’ terms of the first order, 
which was appealed against, and the only | 
two cases decided in appeal were the ones 
in Thenal Ammal v. Sokkammal (3), and 
Paban Sardarv. Bhupendra Nath Nag (6). 
The ratio decidendi in Thenal Ammal Vv. 
Sukkammal (3), was that an appeal lies 
against a decree passed in accordance with ` 
a compromise, where the authority to enter. 
it is impeached, and in Paban Sardar v. 
Bhupendra Nath Nag (6), it appears that’ 
there had been a contest in the original 
court, though the decision was sét asideon 
the ground that a consent decree under r. 3 
of O. XXII of the Civil Procedure Code can 
be passed only after there has been an order : 
thatthe compromise be recorded, this not 
being a mere matter of form, as the aggriev- - 
ed. party has a right-of appeal against this; 


order, and s. 93 (3) of the Code is- not, : 
otherwisea bar to an appeal from such a‘ 


decree. : 
There is a difference of opinion between 
several High Courts in India on this point.. 
I think, myself, that the proper course ina! 
case,such as the present, where the order 
for making the decree is passed practically - 
simultaneously with the one recording the 
compromise, and where the compromise is 
challenged, on the ground that none has. 
really been arrived at, would be to chal- 
lenge the decree, either hy an appeal, or, as. 
suggested by Mr. I hakor, by an application 
for review, orone unders. 151 of the Civil 
Procedure Code in the Original Court, : 


` when the matter could be gone intoon the: 


merits, the difficulty being that if we en~ 
tertain Mr. Raos argument, the setting 
aside of the order made under QO. XXIII,: 
r. 3, would not have the effect ofsetting aside. 
the decree which is based on it. 
It is not, however, necessary to decide this 


‘point, because in this appeal we are con- 


cluded by the previous decision of the Divi- 
sion Bench of this court, which I have als. 


ra 
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ready referred to. Following that deci- 
sion, we uphold the preliminary. objection 
that no appeal is competent against the 
orderin this case, and dismiss the appeal 
against the order . with costs. cov 

. Nanavati, J.- I agree. I think that where 
a compromise-has been recorded, and 1t has 
not been challenged in any way in the 
lower Court,the recording of that compro- 
mise must be held to have been done by 
corisent, and I: think, s.‘96 (3) of the Civil 
Procedure Code read with s. 108 would bar 
the appeal. Sits eat 
` Section 108 of the. Civil Frocedure Code 
lays down:— > an : 

“The provisions of this part, relating to appeals 
from original decrees shall, so far as may be, apply 
to appeals— ~ 


(a) from appellate decrees, and i 

(b) from orders made under this Code &c,” 
and s. 96 is m the same part. Section 
96 (8) clearly lays down that— 


“No appeal shall lie froma decree passed by the 
court with the consent of parties.” 


|” It‘follows, therefore, that an order record- 
ing -à compromise, if made with the con- 
sent of parties, would not be an order 


. appealable, even though under O. XLIII, r. 


A 
4 


` 


l,an appeal is ' provided against orders 
under O. XXIII, r.,3. : WIT 

It may be objected that if that be so, the 
party aggrieved by a fraudulent petition of 
compromise would have no remedy, but. I 
do not think that it is correct. The party 


could ask for a review from thecourt which ~ 


. recorded the compromise and set forth its 


grievance, and it could then have an opportu- 
nity of showing tothe court that the petition 
was not what it purported to be, or possibly 
it could‘make an application under `s. 151 
of the Civil Procedure Code, and it has 
always a remedy by a separate suit to prove 
fraud. - But, if there is no contest before 
the court which recorded the compromise 
on the point which is sought to be agitated 
in the appealthe Appellate Court is clearly 
at a great disadvantage, there being no 
evidence on which to base a-.decision. It 
‘seems to me, therefore, that the principle 
laid down in the unreported case referred 
to, by my learned brother must govern our 
decision in the present case. 


“In that view of the ‘matter, it is really 
-unnecessary to consider the second point 
argued by Mr. Thakor, namely, that no 


. appeal against the order could be entertain- 


‘ed in the absence of an appeal against 


‘the, decree following the order jecording © 


the compromise: However, asthe question 


z - pas been fully discussed, I should ‘like to 


DNKAR BHAGWAN v. GAMNA LAKHAJI& Co. .- 


-~ result. 


14410 


say that it seems to me that‘in a casé- 


of this nature, where a decree asa matter 
of course followed the order recording the 
compromise, it would be anomalous to 


permit an appeal on theorder alone leaving - 


the decree untouched. Once a decree is 
passed all’ previous orders in the case, 
whether good or bad, merge into the decree 
or become ancillary to it. The decree could 
only be set aside by means of-an . appeal 
against it, and the provisions permitting 
appeals from certainorders were not meant 
to provide a short and inexpensive cut to 


a person against whom a decree is out-,, 
standing to have it set aside by meansof . 


appealing against’ some order leading up’ 
None of the reported cases | 


to thé decree. 
cited before us lead necessarily to this 
The only case that may give some 
support to such a view is that of Satyan~ 
arayanamoorthi v. Butchayya, (4); which is 
a decision of á single Judge. The weight 
of authority seems to be against that 


decision, forthe learned Judge himself | 


refers ‘to acase of that High Court in 
which a Division Bench took the view that 
there could be no appeal against the order 
recording a compromise “when it has 


become merged in the subsequent deeree”: © 


Alamelu Ammal v. Rama Aiyar (10), That 


was also the view taken in 


straining of ihe language to say that the order, and 
for that matter all.previcus proceedings, get merged 
in .the decree which is the final declaration of the 
court's mind and decision and lose their separate 
existence.” ` a 


See also Madhu Sudan Sen . 
Kanta Sen (2), where it:was held that the 
right of appeal from interlocutory orders 
ceases with the disposal of the suit. I, 
therefore, think that in a case of this nature, 
if a party wishes to appeal against an 
order recording a compromise, and a decreé 
has followed, he must, if at all, appéal 
against the decree, and challenge the order 
in such appeal. h 
“NA. Appeal dismissed. 
(10) 70 Ind. Cas, 425; 43M L J 290;31M LT 
Nee q922) M W N495; 16 LW 440; AI R 1922 


“aPage of 29 0, W. N.— [Ed] 


vin Kamini . 


Bengal - 
‘Coal Company, Ltd. v. Apcar Collieries, Lida, . 
(1), where it was stated (page 930) *:— = ~, 
“Jf the decree follows the order it will bé--no.° 
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LAHORE HIGH GOURT. ` 
First Civil Appeal No. 1133 of 1926. 
February 13, 1933.. 
ADDISON AND Burbs, JJ. 
CHAIN SINGH Panes — APPELLANT | 


MAGHAR SINGH ai ANOTHER— 
DEFENDANTS ~ RESPONDENTS. 
Customary Law (Punjab)—Ancestral laid Grait 
of land in colony—-Widow paying instalments and 


acquiring proprietorship—Land, whether self-acquired” 


property of widow— Reversione’s rights, 

A person was given some land ina colony area. 
by way of yeoman's grant. After his death his 
widow made the necessary payments according to 
the conditions of the grant and acquired the status 
. of proprietor. There was-no evidence to show that 
ae payments were made out of the income of the 

and 


Held, that the property was the self-acquired prop- 


erty of the widow and the reversioners had no right to 
challenge an alienation made by her. 
v. Ajmer Koer (1), distinguished, Uttam Singh v. 
Dattar Koer (2), followed. 


First. Civil Appeal from the decree of the 
Senior Subordinate Judge, Lyallpur, dated 
the 15th of February, 1926. 

‘Mr. D. C. Ralli, for the Appellant. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. 

Bhide, J.—Civil Appeals Nos. 1133 and 
2625 of 1926 arises out of two suits of a 
similar character which were tried ‘and 
disposed of together by the trial Court. 
Chain Singh who was the plaintiff in both 
the cases, sued for a declaration that certain 
alienations of land made by a widow named 
Musammat Bisso shall not affect his rever- 
sionary: rights on the death of the widow. 
The suits have been ‘dismissed by the Court 
below on the finding that the land in dispute 
was acquired by Musammat Bisso herself 
-and.the plaintif had: no locus standi .t0 
challenge the alienations. From this deci- 
sion the plait has preferred the present 
appeals. 

“There were several issues framed in these 
suits but the learned Counsel for the 
appellant has confined his argument to 
the finding of the trial Court on one point 
only, viz., that the land in dispute was ac- 
quired by Musammat Bisso herself. The 
material facts bearing on this point- are 
briefly as follows: — Budha ‘Singh, husband 
of Musammat Bisso, was given some land 
in the colony area in the Lyallpur District: by 
way of a yeoman's grant. in the year 1900. 

. His status remained that of'a tenant till his 
death. His widow Musammat Bisso ac- 
quired the status of a proprietor in 1912 by . 
payment of the necessary instalments ac- 
cording to the conditions of the grant and 
the alienations in-dispute were made some 
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Jiwan Singh . 


- band’s estate. - 
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afterwards. . In the court below it 
was alleged that the instalments were paid 
out of the income of the property of “Budha 
Singh, but no evidence was produced during 
the course of the trial in support of the al- 
legation. The appêllant sought to relyon 
an admission said to have been made by 
Musammat Bisso in another case to the effect 
that the instalments were paid out of the 
income of the property of her husband. But 
the statement was neither pul to Musammat 
Bisso nor proved inthe present case. The 
only guestion which need therefore be con- 
sidered is, whether the property can be held 
to. be that of Budha Singh although the 
instalments were paid and the proprietary 
rights weré actually acquired by Musammat 
Bisso. Thelearned Counsel for the appel- 
lant argued that the acquisitionmade by a 
widow becomes an “accretion” to the hus- 
But he was unable to cite 
any authority in support of his contention 
except Jiwan Singh v. Ajmer Koer (1). The 
facts of that case are,- however, distinguish- 
able as on the death of the original grantee 
in that case, his son had paid an instalment 
and an order had been recorded stating 
that proprietary rights had been condition- 
ally conferred upon him and that no - 
malikana would be taken from him. It was 


_ after the death of the son that some more, 


instalments ‘were paid by ‘his widows and 
the purchase was completed. The case thus 


‘appears to have been decided on. its. -pecu- 


liar facts. The facts of the present casé’. 
seem to be onall fours with those in , Uttam. 

Singh v. Dattar Koer (2) in which the property 
in dispute was held to be ‘self-acquired’ in 
the hands of a widow in similar. circum- 
stances. A similar view has beén taken in 
some earlier rulings of the Punjab Chief 
Court and this court, which have beén refer- 
red to in that ruling. I am unable to find 
any good ground for- taking a diferent view 
in the present case. 

- The appellant had relied on a’ custom 
enabling him to challenge even an alienation 
of self-acquir ed property by.. the widow; 
but the learned Counsel for the appellant 
confessed his inability to, support this plea 
on the evidence 2s it stands on the record. 

I would accordingly dismiss’ both -the 
appeals with costs. 

AGAON J. —I agree. vS 

Appeais dismissed. | 


a 134 Ind Oas. 1117; A I R 1932 Lah. 144; Ind. 
Rul. (1932) Lab 13. 

` (2) 142 Ind Oas. 880; 13 Lah. 820; 23 PLR 514; 
A LE 1039 pase 444; Ind, Ral, mene Lah 261, , 


~ 


4 


459 
SIND JUDICIAL COMMISSIONER'S 
COURT. 


Second Civil Appeal No. 27 of 1930. 

= May 5, 1932. 

_ Ferrers, J. O., AND RUPCHAND, A. J. O. 

MORUMAL JIOMAL—APPELLANT 

K VETSUS 

GOBINDRAM BIKHCHAND .AND ANOTHER 
— RESPONDENTS. 

Tort-=Principal and agent—Liability of principal 
Jor- -acts of agent — Exient of — Limitation 
Act (IX of 1908), Sch I, Art. S6—Deposit of suit— 
Cause of action—Specific Relief Act (I of 1877), 3. 
66—Injunction, remedy by—When can be granted — 
Second appeal—Question of law. 

LA principal maybe liable for the fraud .or other 
illegal act committed by his agent within the gene- 
ral.scope ofthe. authority given to him, and even 


the fact that the actof the agent is criminal does -- 


not necessarily take it out of the scope of his 
authority. Bolingbrote (Lord, v. Swindon New Town 
Local Board (1), referred to, Limpurs v. London 
General Omnibus Co (2), Dyer v Monday (3) and 
Hamlyn v. Houston (4) relied on. 


Every act of a servant or agent which is reason- 
ably necessary for the due discharge of his duties 
or, the preservation of the interest of his master or 
principal, or, otherwise incidental to the purpose of 
his employment, falls within the scope of his em- 
ployment ; and the question whether-any particular 
act falls within the scope of bis employment or 
not must necessarily depend on the facts of each 
case. 

Where certain persons employed in clearance 
work dispose of the silt by depositing it on the land 
of the plaintiff, their act will undubitably render 
the joint owners who have employed the persons, 
jointly and severally liable: and each act'of de- 


positing silt affords the plaintiff a separate cause of © 


action, the limitation in the case being governed by 
Art. 36, Limitation Act, oe 

An injunction cannot be granted where an efficaci- 
ous relief can be obtained by any other usual mode 
of proceeding. j 


A point involving a pure question of law can bé 
raiséd at any stage, even in second appeal. 


Second Civil Appeal against the judg- 
ment and the decree ofthe District Judge 
Sukkur. | IK; 

i Mr. Kimatrai Bhojraj, for the Appel- 
ant. 

Mr. Nathumal Assumal, for the Respond- 
ents. 7 


_ dudgment.—In this case, the trial Court 
issued an injunction against the defendant- 
appellant (1) restraining him from deposit- 


~ ing on the plaintiffs’ land silt removed from 


a. Karia.or watercourse owned by the de- 
fendant jointly with others, and (2) requiring 
him to remove all the silt- deposited there 
before suit. ; f 

“The Court of first Appeal has confirmed 
the injunction. The defendant has: now 
come to us in second appeal. He has, 
however, confined his appeal to the second 
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relief granted against him ; and has raised, 
three points: (1) that as on the findings of 
the courts below the tort complained of was 
not committed by the defendant but by 
some of the other joint owners of the Karia, 


he could not be held liable; (2) that as ihe, 


plaintiffs could have been compensated in 
money for the injury done to their land, 
no mandatory injunction should have issued; 
and (3) that as the silt had, according 
the plaintiffs’ own case, been deposited at 
different times for a period: extending 
about fifteen years, the plaintiffs’ relief in 
respect of silt deposited more than two years, 


to: 


to ` 


prior to the date of suit was statute-barred - 


under Art. 36 of the Limitation Act. 


In support of the first point it is urged ` 


that unlers there was prcof that the defend- 


ant had either expressly or impliedly authc- ' 
rized his joint owners to trespass on the. 


land of the plaintiffs and to deposit silt 
there, or had ratified their ect he could nct 
be held liable. In support of this argument 


reiance hes been placed-on the cese of. 


Bolingbroke (Lord) v. Swindon New Town 
Local Board (1). But all that appeers to 


have been decided'in that case is that the | 


fact that a servant honestly believes that in 
committing a tortious act he is acting in 
the interests of his, master, and that he in- 
tends the act to be for the master’s benefit, 
is by itself no proof that he is acting within 
the scope of his employment. That deci- 


authority for the proposition enunciated by 
the learned Pleader. > ` . i 
In such cases the liability of the master 


for am act of his servant always depends on. 
the question whether the act complained - 
of falls within the scope of the employment . 


of the servant or not. If it does, he. is 


‘liable; and it is immaterial if such‘act is. 


wilful, reckless or improper: per Blackburn,. 


J.,inLimpus v. London General Omnibus Co.. 
(2) ov, so far as the master’s civil liability. 
goes ifit amounts to a criminal offence and: 


the servant has been punished for thecrime: 
Dyer v. Monday (3). It is equally imma- 
terial whether such act amounts to a ires- 
pass or nuisance. or some other tort; see 
Halsbury’s Laws of England, Vol. 20, 
para. 608. The same principles apply to 
the case of a-principal and an agent. 


law on this point is summed up by Collins, 
(1) 0874) 43 L JC P 287;9 OP 575; 20L T 723; 
23 W RAT j 


(2) -32 (1862) L J Ex. 34;1 H& O 52€; 9 Jur. fn 8) 


333: TL T64); 11 W R 149.. 
(3) (1895) 1 Q B 742;64 L JQ B 44F;14R 306; 
72 L T 448; 43 W R440; 59 J P $70;x, 


The, 


-sion does not, therefore, carry the case of , 
the defendant very far and is certainly no 


1933 me 


M. R. in Hamlyn’ v. Houston (4), thus :— 
“It is too well established by the authorities to 
be now disputed that a principal may be liable for 
the fraud, or other illegal act commitied by his agent 
within the general scope of the authority given to 
him, and even. the fact that the act of the agent is 
criminal does not necessarily take it out of the scope 
of his authority ..... :..Ehat is the law as expressed. 
in the Partnership Act, 1890, and as laid down by 
decisions previous to that Act, in which it has been 
held that a principal is liable for the fraud or other 
wrongful act of his agent if committed within the 
scope of his employment. This doctrine does not 
appear to rest upon the notion of the principal's 


holding out the agent as having authority.. The 


> 


grounds, upon which it seems to rest, as explained 


`- in cases such as Barwick v. English Joint Stock 


Bank (5), appear to be that the principal is the 
person who has selected the agent, and must, there- 
fore, be taken to have had better-means of knowing 
what sort of a person he was than those with whom 
the agent deals on behalf of his principal; and 


` that, the principal having delegated the performance 


of a certain class of acts to the agent, it is not 
unjust that he, being the person who has appointed 


: the agent, and who will have the benefit of his 


efforts is successful, should bear the risk of his exceed- 


` ing his authority in matters incidental to the doing. 


. 20, para. 608. 


of the acts the performance of which has been dele- 
gated to him." 

It is"equally well settled that every act 
of a servant or agent which is reasonably 
necessary for the due discharge of his 


' duties or the preservation of the interests 


of his master or principal, or, otherwise 


incidental to the purpose of his employ- - 


ment, falls within the scope of his employ- 
ment: Halsbury’s Laws of England, Vol. 
And the question whether 


-any particular act falls within the scope 
. of his employment or not must necessarily 
. depend on the facts of each case. 


What then are the facts of this case? 
For the purpose of maintaining the Karia 
in working order, silt is periodically cleared 


- by two of .the joint owners; and incidently 


this silt must be disposed of. If the persons - 


employed in clearance work dispose of the 
silt by depositing it on the land of the 
plaintiffs, their act would indubitably 


_ render the defendant and the other joint 


owners jointly and severally liable, the 


| position of the joint owners of the Karia 
. employed in clearance work being in no way 
. different from that of an agent acting on 
behalf of all the joint owners. 


Apart from this the circumstances of this 


` ease show that the defendant knew how the 
| silt was being disposed of, and has implied- 


ly consented to or acquiesced in the act 
complained of. He was the principal sharer 
in the Karia, and maintained the accounts 
(4) (1903) 1K B 8lat p&4;72LI K B72; 87 
L'T 500; SGW R99. 
(5) (1867) 2 Ex. 259; 36 L J Ey: 147: 16 L T 461; 15 
W R877, e 
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of- the clearance work done every year. He 
paid-the cost of clearance to those who did 
the work and recovered the share of such 
expenses from each joint owner, he 
. himself being responsible for a major portion 
of the cost. The easiest and the cheapest 
way of disposing of silt was by depositing 
it onthe adjoining land. The Karia passed 
by the plaintiff's land, and it may fairly 
be assumed that the defendant knew or 
ought to have known what was being done 
with the silt. On the point of knowledge 
or notice it is said in Story on “Law of 
` Partnership,” para. 168: i 

“In respect to what acts of one partner the others 
will and ought to be held to have notice of, so as 
to bind them all by implied consent or acquiescence, 
it may be laid down asa general rule, for the pro- 
tection of those who deal with partners, that all of- 
the partners have such knowledge and notice of the 
acts of any of their partners relative to their business, 
as in discharge of their plain duty they might or 
ought to have obtained.” 

The defendant must, therefore, be deemed 
‘to have notice of what was being done with 
regard to the disposal of silt and to have 
impliedly consented or acquiesced in the act 
` complained of. ; 

For these reasons, we are of opinion, that 

“the defendant has been rightly held liable’ 
for the acts of his joint owners. - 

There is, however, more substance in the 
second and third points. 

Section 56 of the Specific Relief Ac: pro- 

vides inter alia that ; 
tan injunction cannot be granted — 

(i) when equally efficacious relief can certainly be 
obtained by any other usual mode of proceed- 
ing except in case of Lreach of trust ” 

This was not a case of breach of trust, and 

_ an equally efficacious relief could certainly 
be obtained by way of monetary compen- 
sation. Not only that, but such relief would 
in the circumstances of thiscase have been 
more appropriate and less objectionable, 
as it would avoid unnecessary li'igation 
which is likely to arise as to the mode in 
which silt should be removed without damag- 
ing the plaintiffs’ land. 

-The learned Judges below have not applied 
their mind to this aspect of the case and 
they are clearly in error in granting a | 
mandatory injunction. 

With regard to the question of limitation 
again, it is equally clear that each act of 
depositing silt afforded the plaintiffs a sepa- ` 

Their relief in respect 
of silt deposited more than two years before 


: suit was statute-barred under Art. 36 of the 


Limitation Act. . 
Tt is urged that neither of these points 
- were raised in the courts below, and that 


> 


Abd 


‘the defendant should not be allowed to make 
-out a new case in second appeal. But there 
is no substance in this argument. 

: Even if it be true that these points are 
„raised for the first time in this court, they 
involve a pure question of law, and "there 
isno bar to their being jaised at this stage. 
: Not only that but with regard to the point 
-of limitation the -law imposes an obligation 
won the. court to refuse to grant relief “which 
is onthe face of the record statute-barred ; 
and with regard to the other point, the notes 
of- arguments taken down by the learned 
- Judge of the Court of First Appeal show 
. that it was argued at considerable length, 


although not dealt with by the learned J udge see 
- in his judgment. 


. We think, therefore, that in respect of silt 
‘deposited -on the land of the plaintiffs the 
only relief .which the plaintiffs are entitled 
to isa monetary compensation for damage 
sustained by them in consequence of. silt 
_ deposited during two years prior to the suit. 
The plaintiffs. have now valued their relief 
-for compensation at Rs. 4,000. 

We allow them 15 days time to pay. the 
necessary court-fee on this amount and on 
their doing- so, the case will be remanded 
to, the trial, Court, for taking evidence, and 


recording its findings on the following 


issues :— 

. 1.. What, is the approximate quantity of 
“gilt deposited on the land of the plaintiffs 
during two years preceding the suit :— 

£ 2, What is the fair amount of compensa- 
tion . payable to the plaintiffs which will 
enable them to remove this silt from their 
land to some other convenient place in the 


_ locality ? 


The findings and evidence should be 
certified to this court within three months of 
this date. 

The question of costs is reserved. 

N.-A. Case remanded. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1214 of 1926. 
- March 22, 1938. 
ADDISON’ AND Burs, JJ. 
Musammat JATAN AND ANOTHER— 
PERNT N 
ersus 
J IWAN SINGH AND OTHERS— 

PLAINTIFFS— RESPONDENTS. 
- Customary - Law (Punjab)--Succession —~Garewal 
_Jata of Ludhiana District—Collaterals exclude 
-. widowed: daughter even with - regard to self-acquired 

property. 

“Amongst the Garewal Jats of ‘the Samrala Tehsil 
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ofthe Ludhiana District, collaterals are entitlèd 
to succeed in preference to widowed daughters even 
to theself-acquired property ofa deceased person 
Ishar Kuar v. Raja Singh (1), Partab Singh v. 
fanjabu (2) and Beg v Allah Ditta (6), relied on 
Lorandt v. Nihal Devi (84, Ghulam Mohamad-v. 
Gauhar Bibi (4,and Rahmui Ali Khan v. Sadig-ul- 
‘Nisa (5), referred to 

Second Civil Appeal from the decree of 
thé District Judge, Ludhiana, dated the 
llth of January, 19-6, affirming that of the 
Subordinate Judge, Second Class, Ludhiana, 
dated the 13th of May, 1925. . 

Mr. Balwant Rai, for the Appellants. 

Mr: Amar Nath Chona, for Mr. Dev Raj 

- Sawhney, for the Respondents. 

Bhide, J.—Plaintiffs, who are the collà- 


. teralsof one Lakha, sued in this case for a 


declaration that the gift of certain land 
and houses made by Musammat Karmon, 
her widowed daughter, shall not affect their 
reversionary rights. The suit was decreed 
‘by the trial Gourt and the ‘decision, was 
‘upheld by the District. Judge on -appeal. 
The defendants have -how preferred a 
second appeal to this court, supported by a 
certificate from the District. Judge on™ the 
question of ‘custom under s. re (8) of the ` 
Punjab Courts Act. 

The decision of thecase turned mainly on 
the question whether, according to the 
custom governing the parties (who are 
Garewal Jats of the Samrala Tahsil of the 
Ludhiana District), plaintiffs as collaterals 
_ of Lakha are entitled to succeed to the pro- 
pertyin dispute, in preference to his widow- 
ed daughter Musammat Karmon after the 
deathof Musammat Jatan, his widow, who 
holds a life interest in it at present. It 
has been heldthat the ‘property in dispute 
was not proved to be ancestral qua-the 
plaintifis and -this sane is nok now chal- 
lenged. 


The learned District Judge has held 
relying chiefly on Ishar Kuar v. Raja Singh 
(1), and Partab Singh v. Parbhu (2), that 
the plaintiffs have a preferential right to 
succeed to the property, although it was not 
proved to be ancestral qua plaintiffs. An 
attempt was made to challenge the correct- 
ness of the above decisions before the 
learned District Judge on the ground that 
the entries in the riwaj-i-am of the Ludhiana 
District on which the decisions were based 
to a certain extent should have been takèn 
to refer to ancestral property only. The 
` learned District Judge, however, refused to 


(1) 9 Ind, rag 603; 94 PLR 1911; 29 PRI; 
124 P W R1911 

(2) .13 Ind. Cas. 177; 25 P R 1912; 41, P U R 19123; 
125 P W R 1912, 
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go into this question and felt himself bound 
to- follow the aforesaid decisions. 

The same argument which was put for- 
ward before the learned District Judge was 
_Yeiterated before us. There is no “doubt, 
- that there are rulings of this court in which 
it washeld that, in the absence of any indi- 
cation to the contrary, entries in the riwaj- 
i-am should be taken to refer to ancestral 
property, ses e.g. Lorandiv. Nihal Devi (3), 
Ghulam Mohamad v. Gauhar Bibi (4), Rah- 
mat Alt Khan v. Sadig-ul-nisa (5). In the 
present instance, however, an examination 
of the riwaj-i-am will show that the langu. 
age ofthe answers to the questions: which 
relate to the point now under discussion. is 
very wide and may reasonably be taken 
to cover non-ancestral property as well. For 
example, in the riwaj-i-am of the Samrala 
Tahsil (to which the parties belong) prepared 
in the year 1882, the following question and 
answer appear :— 


JATAN 0, JIWAN BINGE, 


QUESTION ANSWER 
Under what circum- In our community, 
stances do daughters daughters, whether mar- 


inherit? Ifa son ora 
widow or a near collatè- 
ral is alive, do daughters 
inherit or not? Up to 
what degree of relation- 
ship has a near collate- 


rala right prior to that. 


of a daughter ? 


ried or virgin, major or 
minor, do. not succeed 


in any case. Father's col- 


laterals, however dis- 
tantly related, eucceed to 


‘the property. "They have 


got @ , preferential 


right. 


Inthe column of ‘instances and memo- 
randa’ itis further noted : “This is a uni- 
versal practice, that a dau ghter does not 
inherit under any circumstances.” (Vide 
Ex. P-2). The question was not in any 
way restricted to ancestral property; and if 
a daughter succeeded to self-acquired prop- 
erty,, one would have expected the fact to 
bementioned in the answer. The absence 
of any such mention and the use of expres- 
sions such as ‘in any case’ and ‘under any 
circumstances’ would seem to indicate that 
daughters do’ not succeed even to self- 
acquired property. 

The above view receives support “from 
the remarks of the author of the - Customary 
- Law of the Ludhiana District prepared at 
the Settlement of 1882 (vide para. 79 at page 
40) to the'effect that no distinction between 
- self-acquired and ancestral property was, 
as a rule, recognised in the answers of the 
tribesmen with regard to the rules of suc- 
cession, alienation, etc. 

(3) 95 Ind. ony pni; T Lah. 124; 27 PL R 154; 
AJ R 1926 Lah. 


(4) 54 Ind. Cis, “io; 1 Lah. 284; J0 P LR 1920; 
18 P.W R 1920. 


(5)_133 Ind. Cas 280; 13 Tah. 404; 33 PLR 117; 
A I R1932 Lah, 353; Ind; Rul, (122) Lah. 4 468. 
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The answer to question No, 43 in the Cus.’ 
tomary Law of the Ludhiana District” pre-' 
pared in the year 1911 shows a change 
inthe custom with regard to the rights ‘of 
unmarried daughters, but, so far as married 
daughters are concerned, it is again men- 
tioned in unqualified language that “they 
have norightof succession whatever.” It 


‘may be mentioned here that it appears 
‘from the answers to some of the questions in 


this volume of Customary Law that the 
spokesmen of the tribes did distinguish 
between self-acquired and ancestral’ pro- 
perty when any such distinction wag recog- 
nised (seee. g. Q.34 and the answer thereto, ) 
It would thus appear that the riwaj-i-am of 
the districtis in favour of the plaintiffs, 
and this evidence by itself would be. suffi- 
cient toshift the burden of proof to the 
defendants: cf. Beg v. Allah Ditta (6). 
In addition tothe entries in the riwaj-1- 
am of the District, we have also two deci- 
sions of the Punjab Chief Court, viz., Isher 
Kuar v. Raja Singh (1), and Partab Singh 
v. Panjabu (2), which support the above 
interpretation of the riwaj-i-am. and” are 
clearly in favour of the defendants. Both 
of these cases relate to Garewal’ Jats of the 
Ludhiana District. In the former case an 
elaborate enquiry was made through a 
Local Commissioner, who visited fourtest 
or fifteen villagés and examined over a 
hundred witnesses and it was found that 


: collaterals excluded daughters in the mat- 


ter of succession to self-acquired- property. 


: This ruling was followed in Partab Singhv. 


Panjabu (2). It is true that these decisions 
cannot be treated as conclusive on the point. 
They are, strictly speaking, admissiblein 
evidence under s. 13 of the Indian Evi- 
dence Act, only as instances in which the 
custom in question was judicially recog- 
nised. It wasopen to the defendants to 
rebut them by adducing fresh evidence to 
show that the custom was not correctly 
ascertained inthose cases or that it had 


- since been modified. But the ‘defendants 


have entirely failed to produce atiy such 
evidence. They relied merely on the oral 
testimony of three witnesses, whichis alto- 
gether vague and inadequate to rebut the 


` evidence in favour of the plaintiffs, — , which 


has been referred to above. 

I see, therefore, no reason to interfere with 
the decree of the learned District J udge 
and would dismiss the appeal.. But in view 


(8 )38 Ind. Oas. 354; 45 P R 1917; 2 PWR 
1917; 2UML T 310; 32M UJ615; 19 Bom. LR 


“388: 15 A L J525;21 O.W N-842;41 0749; 26 0. Lu, 


J 175; 441 489 (PO) 
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of atl the cireumslances [I would leave the 
„parties to beer their'costs in this court. 
Addison, J.—I agree, 
4. Appeal dismissed. 


BOMBAY HIGH COURT. 
Second Civil Appeal No. 32 of 1931. 
September 21, 1932. 
‘ MURPHY AND Nanavatt, JJ. 
‘MOTI MEGHAJI MARWADI— DEFENDANT 
e ti : — APPELLANT 


VETSUS 
AMARCHAND RAJARAM MARWADI— 
PLAINTIFF — RESPONDENT. 

Hindu Law—Partition—Joint famil,—Morigage 

- by. cc-parcener of undivided share int joint family 
- property—Mortgagee entitled to possession under 
morigage-deed— Competency to maintain suit jor par- 

tition. ji 

., Under Hindu law, where a co-parcener of a joint 
- family executes a mortgage of an undivided share 
“in the property and the mortgagee is entitled to 
Possession of the property under the deed of mort- 


‘gage, he is competent to maintain a suit for parti- - 


“tion of the joint family property. Ramasami Chetti 
` v. Algirisami Chetti (2) and Muhammad Jafar Khan 
: V. Mazhar-ul-Hasan (3), referred to. ` 


Second Civil Appeal against a decision of 
‘the Assistant Judge, Poona, in Appeal 
“No. 110 of 19-9, reversing that of the 

Extra Joint Subordinate Judge, 
« Poona, in Civil Suit No. 413 of 1927, 


Mr. H.C. Coyajee, (with him Mr. J. G. 


` Rele), fcr the Appellant. 5 
Mr. G. N. Tuakor, (with him Mr. G. M. 
` Joshi) for the Respondent. 


Nanavati, J. This isasecond appeal 


‘from an appellate decree of the District ` 
‘Court of Pcona reversing the decree of the - 


Court of the Subordinate Judge at Poona 
in Civil Suit No. 413 of 1927. The plaint- 
iff in that suit sued for partition of two 
houses mentioned. in the plaint as being 
“the mortgagee from defendant No 1 who 
“was amember of a joint family consisting 
_of himself and his uncle defendant No. 6. 
“The mortgage is of September 27, 1919, 
and purpo.ts to make over possession to 
“the mortgagee, the mortgagor executing 
`a rent-note in his favour. The appellants 
-are original defendants.Nos. 3,4 and 5 
“Who are in possession of one of the two 
houses in suit, house No. 45 having pur- 
“chased the same in 1920 from the uncle 


`of defendant No. 1,who was defendant No. - 


- ‘6: The principal contention on which this 
:appeals turns was raised in Issue No. 2 
in theoriginal court, namely, whether the 
‘suit for partition was maintainable. It 


. MOTI V, AMARCHAND, 
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was contended: that the plaintiff being the 
mertgagee from a co-parcener in a joint 


- Hindu family who was not in possession of 
the property atthe date of the mortgage 


was not entitled to maintain the suit for 
That issue was 
decided against the plaintiff by the learned 
accordingly 
dismissed the suit. 

On appeal tothe lower Appellate Covrt 


- the learned Assistant Judge held that the 
‘suit was maintainable. He pointed out that a 
. purchaser of the rights of.a co-parcener in a 


joint Hindu family would have the right to 


. maintain a suit for partition. The principle 
:is stated in the 7th Edition of Mr. Mulla’s 
‘Hindu Law, page 301, s. 261 (2) as follows: 


In Bombay and Madras the purchaser of 
the undivided interest of a co-parcener ina 
specific property belonging to a joint family 
is notentitled to a partition of that prop- 
erty alone, for his vendor himself could not 
have claimed it, unless the other co- 
parceneis consent to it, and he can only 
enforce his rights by a suit for a general 
partition. And as regards a mortgagee it is 
stated at page 306, s. 263 (1), that the princi- 
ples ‘laid down in s. 261 above’ apply 
mutatis mutandis to a mortgagee of joint 
family property from a co-parcener. The 
learned Assistant Judge also pointed out 
ibat the morigage-deed in a suit wasa 
combination of a simple and a usufructuary 
m.rigage, and entitled the morlgagee to 
ask for possession. He considered ihat ihe 
fact that defendant No, 1 was not actually 
in possession of the property at lhe time 
of the execution of the deed, Ex. 35, did not 
mean that the plaintiff was not entitled to 
possession. He accordingly held that the 
plaintiff was entitled to maintain the suit, 
and he reversed the decree of the trial 
Court. The defendants have, therefore, 


. ccme up here in second appeal. 


This ` decree has been attacked, firstly, 
on the ground that the plaintiff has asked 
for partition of specific property and not 
for a general partition. That contention, 
however, doesnot seem to be well-founded, 
because in answer to the wriften state- 
ment the plaintiff has filed a reply in which 
he has stated that there is no other property 
belonging io ihe joint family and that if 
there isany he is willing to have it included 
in the suit. It hes not been pointed out 
that any, such property was shown 10 exist, 
and, therefore, the contention that the suit 
is not for a general partition cannot be 
successful, 

Then the second point taken up is- tha 
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> as mortgagee from a-co-parcener who was 
‘not himself in ‘possession, the remedy of 
` the plaintiff is not to ask for partition and 
possession, but merely to’bring the right, 
: title and interest ‘of his mortgagor to sale 
in enforcement of the mortgage. Now it 
“may be a difficult -question on which there 
appears to be no clear authority whether 
“a mortgagee who ‘is not entitled to posses- 
sion can ask for partition of the joint family 
“ property. Our attention has been drawn to 
certain dicta in Pandurang Anandrav v. 
Bhaskar Shadashiv (1), which might sug- 
gest that he has such a right. But that 
question really .does not arise in the present 
appeal, because Ex. 35, the mortgage deed, 
clearly entitles the mortgagee to ask for 
possessicn. It may be that the. rent-note 
executed atthe time did not effectively put 
him in possession, but there can be no 
doubt that under the mortgage-deed he was 
entitled to ask for possession by taking 
suitable steps. The only steps he could 
take to enforce this right would be to.get 


the share of his mortgagor in the family- 


property ascertained by partition and then 
. Claim his right of possession, That is 


what he has sought to do in the present’ 


suit, and I, therefore, cannot agree wiih ihe 
-. contention that his suit was not maintain- 
. able. Our attention has been drawn to 
two rulings in which le:sees from copar- 
ceneis were keld competent to maintain 
suils for partition and possession and this 
supporisiheview that a morigagée who is 
entitled to possession mist be held to be 
competent . to maintain: such a suit: 
Ramas.mi Chetti v. Algirisami Chetti (2) 
and Muhammad Jafar Khan v.- Mazhar- 
ul-Hasan (8). 

It was further contended 
Assistant Judge should have ordered parti- 
tion to be by equitable division so that 
the appellants who are in possession of a 
part of the family property by sale from 
defendant No. 6, the other co-parcener, 
should as far as possible be ableto retain 
the benefit of their purchase and of any 
improvements that they may have made 
after purchase. It is to-be remembered 
that the equities of oiher alienees may also 
have to be considered, but as J read the 


order of the learned Assistant Judge, it- 


appears to be intended to mean ‘thatthe 


partition should be equitable as far asis- 


possible in the circumstances of the case, 
and no change is required to be made in 
G) BH O72. 


(2) 27 M361. 
(3) 3 A L J 474, ° 
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the terms of his order. That- being so, the 

appeal must be dismissed with costs. 

Murphy, J.—I agree. 
-Å < 


N. Appeal dismissed. 


a 


` PATNA HIGH COURT. 
Privy Council Appeal No. 16 of 1932. 
-. (In the matter of Miscellaneous Appeal.) 
No. 215 of 1931. 
March 6, 1933. 
COURTNEY TERELL, C. J., AND 
KULWANT SAHAY, J. h 
RAJNITI PRASAD SINGH AND otHErs— 
- APPELLANTS 
` - versus 
NRISINGHA CHARAN NANDY 
5 CHAUDHRY - RESPONDENT. 

Civil: Procedure Code (Act V of 1908), s. 109 (ay— 
Receiver—Order appointing Receiver—High Court set- 
ting aside the order—Whether ‘final order'—Appe- l 
to Privy Council, if lies, : 

An order by which the High Court sets asida 
an order of the lower Court appointinga Receivir, 
is not a final order within the meaning of s 109 ia), 

- Civil Procedure Oode. : 

The appointment of a Receiver is in the diserc- 
tion of-the court.and such an crder is an interlocu- 
tory order which in no way decides any cand.- 

“nal point arising for decision between the parties 
in the suit, Chundi Dutt Jha v, Pudmanund Singh 
Bahadur (1), and other cases, followed. 


Messrs. Manohar Lal and Bindeshwari 
Prasad, for the Appellanis . 

Messrs. S.N. Bose, G. P. Das, and N. C. 
Roy, for the Respondent. 

Order - Thisis an application for leave io 
appeal to the Privy Council against the de-' 
cision of a Division Bench: of this court in 
the matter of the appointment ofa Receiver 
during the -pendency of a mortgage 
suit. The plaintiffs instituted the suit 
to enforce two simple mortgages of an 
impartible Raj which is now in the ‘pos- 
session of the defendant No. 19, Nirsingha 
‘Charan Nandy Chaudhury, under a usu- 
fructuary mortgage executed - by the mort- 
gagors. The Subordinate Judge made an 
order for appointment of a Receiver, but 
on appeal this court has set aside that 
order, and the present application is for 
leaveto appeal against that decision of this 
court. - | 

The only -question -for consideration is 
whether the decision of this court can be 
construed to be a decree or final order with- 
‘in the meaning of s. 109 (a) of the Code 
of Civil Procedure. The question has been’ 
considered. in several cases. In Chundé ` 
Dutt Jha y. Pudmanund Singh Bahadur (1) 

(1) 22 © 928, 
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“ib was held that there was no appeal tothe 
Privy Council against an order refusing 
the appointment of a Receiver in a suit 
inasmuch as such an order does not finally 
decide any matter which is directly at 
issue inthe case in. respect to the right of 
the parties, and is not final within the 
meaning ofcls, (a) and (b) of s.595 of the 
Code of ‘1882 and cl. 39 of the Letters 
Patent of the Calcutta High Court. The 
“learned Judges relied, amongst others, upon 
` the decision of the Privy Councilin Kishen 
Pershad Panday v. Tiluckdhari Lal (2) and. 
held that theorder, refusing to appoint a 
Receiver.was: not an order which finally 
decided any question at issue inthe case .or - 
the . rights of any of the parties. They. 
, algo referred to the Privy Council decision. 
-in Rahimbhoy Habibbhoy v.. Turner (8), in 
support of the proposition that the order 
was not afinalorder. In Muhamoi Musaji. 
‘Salejuv Ahmad Musaji Saleji (4), the same. 
view. was taken and it was held that an 
order: appointing a Receiver was not a final 
. order within the meaning of cl. (a) of 's.- 
109 of the Code, and that where’ the question . 
` in controversy ‘was whether a Receiver. 
. should or should not be appointed in res- 
pect of the subject-matter of the litigation, . 
and the courtstook divergent views upon 
the matter, certificate as to the. fitness of the. 
: case for appeal to. His Majesty in Council 

‘should nol be | granted. The same view 
- was taken by this court in Magni Ram 
Bungar v.Sridhar Chowdhury (5), where it 
-was heldthat an order réfusing or grant- 
ing the appointment of a Receiver does 
not fall within the provisions of s. 109, 
Civil Procedure Code, as the appointment of. 
a Receiver isin no waya matter which 
finally determines the rights of the parties. 
_ There also a Receiver had beenordered to- 
` be appointed by the- Subordinate Judge 
-~ andthe High Court hadon appeal set ‘aside 
_ that order, and reliance was placed, upon 


_ the decision of the Calcutta High Court in 


Chundi Dutt Jha `v. Pudmanund Singh 
` Bahadur (1) and Muhamod Musaji Salejr 
v: Ahmad Musdji Saleji (4), just referred to. 
In Binoy Krishnaji Mukherji v. Satish 
Chandra Girt (6), the application for leave 
to appeal tothe Privy Council against an 
order of a Division Bench of the High Court 
(2) 18 0 182 ` 
pds 15 B 155; 18I A6; 5 Sar. 639; 15 Ind. Jur. ?5 
(4) 10 Ind. Cas 439; 130 L J 507. 
p, 82 Ind. Cas. 174; 6PLT 119; AIR 1925 Pat. 


KONG Ind. “Oas, 561; 31 O WN 540; A 1 R 1927 Cal 


+ 
the 
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setting aside theorder of the District Judge 
for the appointment of a Receiver was 
entertained and leave was granted under 
cl. (c) of the s. 109 of the Code. When 
this matter went before the Privy Council, 


their Lordships entertained the appeal ‘but 


in disposing of it, Viscount Sumner made 
the following obser vations: — 

“Their Lordships remark that it was with some 
doubt in the mind ofat least one of the Judges 
of the High Couri that leave to appeal ~to: His 
Majesty in Council was given in this ` case, and 
they think it right to-add ‘that, as a general 
rule and in the absence of a special circumstance 
or some unusual occasion for its exercise, the 
power of- making ‘interlocutory order is ons 
which is not a suitable subject for review by’, the 
Judicial Committee. Not only are the practice. af 
the court and the manner in which experience 
has shown that it is wise to apply it, better known 
to the High Courtsin India than they ean: be to 
their Lordships, but the delay occasioned by taking 
this additional appeal adds gravely to ‘the’ pro- 
crastination, which is already the bane of Indian 
litigation” Bino, Krishna Mukherjee v. Satish 
Chandra Giri (7). 

It isclear from the decisions cited above 
that an order refusingthe appointment ‘of 
a Receiver i is not a final order within -the 
meaning of s. 109 (a) of the Civil Procedure 
Code. The appointment of a Receiver: is'in 
the discretion of the court and the -order’is 
an interlocutory order which in no way: de-. 
cides any cardinal point arising for decisicz 
between the parties in the suit. In the 
present case ithas been observed by the 
Division Bench that the suit was instituted 
in March, 1931, and must be ripe for hear- 
ing. Mr. Manohar Lal forthe petitioners 
states that some preliminary points have 
yet to bedetermined before the suit can be 
heard and that there will be delay in the 
actual hearing of the - suit. Even so, the 
delay in the disposal of the suit cannot be 
so great that it cannot be disposed of before 
the disposal of an appeal to the Privy 
Council against the order of the. Court. 
Under the circumstances of the case it does 
not appear desirable that leave should be 
granted under cl. ‘(c) of s. 109 ‘of the Code, 
and, in fact, Mr. Manohar. Lal “has not 
pressed for a leave under this clause. 

‘We rejected the application -and stated 
that the reason will be given later on. We, 
therefore, record: the above reasons, for 
rejecting the application.. The opposite 
party isentitled to his costs. Hearing 166 
five gold mohurs. 


N.A. x Appeal rejerted. 

(7) 108 Ind. Cas 348; 55 0720; A I R 1928 PO 49; 
27 LW 333;, 5 OW N 272; AM LJ 423; I LT 
40 Cal. 99; 26 A LJ 481; 47 OLJ 421; 30 fom, Lk. 
815; 32 O W N 661 (P O.) 
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BOMBAY HIGH COURT - 

Second Civil Appeal No. 320 of 1928. 

April 1, 1932. 
BAKER AND BROOMFIELD, JJ. 
VISHNU SHANKAR KULKARNI 
AND OTHERS ÅPPELLANTS 

versus | 

SHANKAR VASUDEO AND OTARRS— 
7 RESPONDENTS. 

Bombay Hereditary Offices Act {III of 1874)— 
Shet sanadi lands—W hether watan property. 

Shet sanadi lands’are watan property and are govern- 
ed by the provisionsof the Bombay Hereditary 
Offices Act although Government as the result of 
. an inquiry held in 1900,came to the conclusion 
that they would not treat them as watan property. 
Limbaji v. Rama (1), followed 


Second Appeal from the decision of the 

Assistant Judge at Belgaum, in Appeal No. 
3 of 1924, varying the decree passed by the 
Subordinate Judge at Chikodi, in Suit No. 
664 of 1921. 

Mr. Nilkant Atmaram, for the Appel- 
lant. é 

Messrs. S. B. Jathar and R. A. Jahagirdar, 
for the Respondents. 


Baker, J.—This appeal and 8, A. No. 349 
of 1929, were originally set down for argu- 
ment before me‘sitting alone, but it was 
contended by thelearned Advocates for the 
respondents that aù important point of 
law common to both appeals should -be 
heard by a Bench, namely, whether Shet 
Sanadi lands are watan lands or not, and 
it was stated that the view taken by this 
court in Limbaji v. Rama (1) that Shet 
Sanadi lands were hereditary, was mot 
accepted by Government, who in a subsequ- 
ent Government Resolution resolved that 
Shet Sanadi lands were not watan property 
and that as in one of these two cases the 
Judge had followed Limbaji v. Rama (1), 
and in the other he had not, the matter 
should be referred to a Division Bench. The 
appeals have been accordingly heard by a 
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concerned with the intricacies of -the pedi- 
gree except so far as one or two points arise. 
The family is a Brahman Kulkarni family, 
but they hold two Shet Sanadi lands. How 
those came into their possession is very 
difficult to understand, as it seems very 
unlikely that Brahmans and Kulkarnis 
would perform the duties of a Shet Sanadi 


„which, as everybody knows, are duties of 


a menial description such as taking cash 
to the treasury, guarding the camps of 
officers, holding horses, and the like. How- 


‘ever that may be, the first court held that 


the plaintiff was entitled. to recover by parti- 


‘tion 1-6th of the properties in suit includ- 


ing the Shet Sanadi lands, which he held to 
be watan. The way in which this point 
arises is this. On Balkrishna’s death, he 
was succeeded by his mother Parvati, and 


_ it is contended that the property, which 


was watan, would not vest in Balkrishna's 
mother Parvati under Act V of 1887, and 
therefore, the adoption of defendant No. 1 
would not affect the plaintiff's right to 
share in this property. The District 
Judge confirmed the decree with a slight 
variation, reducing the plaintiff's share from 
1-6th to 1-7th on the ground that one Govind, 
who was a natural brother of Shankar, 
whois the adopted father of Balkrishna, 
was not a lunatic, and was not disentitled 
to inherit, and, therefore, the plaintiff's 
share inthe property would become 1-7th 
and not 1-6th. Ido not go into the details 
because the appeal has been argued only 


. on certain points, è. e whether the Shet 


Bench, but when the appeais cameto be . 


argued, other points have arisen, and-it is 
not, as a matter of fact, strictly correct to 
say that the point regarding the nature of 
Sanadi lands as watan lands is sufficient 
for the decision of either appeal, and in S. 
A. No. 349 of 1929, that point does not really 
arise. It is better, therefore, to dispose of 
the two appeals separately. “In S. A. No. 
+20 the plaintiff sued for partition and 
possession of his 1-6th share in certain 
property, the last holder of which was one 
Balkrishna. The pedigree which is given 
at page 7 of the print is very complicated 
and there are a very large number of mem- 
‘bers of the family, but we aré not really 


Sanadi property is watan or not and 
another point which has been raised is as 
to the lunacy of Govind. It is admitted 
that if Govind was not disqualified by 
lunacy, the share of the plaintiff would be 
1-7th, and not 1-6th, and it is not neces- 
sary, therefore, to go into the circumstances 
which led to that conclusion. 

As regards the question of whether Shet 
Sanadi land is watan property under the 
Watan Act, or not, the matter is really 
concluded by authority, although Govern- 


-ment as the result of an inquiry held in 


1900 came to ithe conclusion that they 
would not treat it as such. We have not 
got the materials before us on which Govern- 
ment based that conclusion, and we are 
still bound by the ruling in Limbaji v. 
Rama (1). Thelearned Advocate-for the 
appellant has argued that in that case it 
was not really necessary for the court to 
decide whether Shet Sanadi lands were 


watan or not.. The whole decision, how- 
(4) (1898) P J 127, À 
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- ever, proceeds on that basis. The question 
. in the case was whether Shet Sanadis’ 


. holdings were impartible or not, and in 
order to arrive at a conclusion on that 
point the whole question of the nature of 
the lands and whether they were watan 

“ lands or not were gone into at great length 

_ by the Bench before whom the case cane, 
and in the judgment of Mr. Justice Ranade, 
which covers several pages, it has been 


repeatedly stated that both in view of the . 


- earlier decisions, which are referred to, 
Bhimappa v. Mariappa (2) and Purshottam 
- Talvar v. Mudkangavda Shidangavda (3) 
and the history of the lands, a Shet- Sanadi 
holder is‘a watandar, and his interest in 
the land is that ofa ‘watandar.. The occu- 
‘ pation of the land does not represent the 
‘payment made for the office. The pay- 
. ment is represented by a fraction of the 


assessment, which is not recovered from the . 


holder, and the aseessment may be increas- 
ed by theCollector if he deals with the 
watan under s. 64 of the Watandars’ Act. 
This decision: had never been overruled, 
and is binding upon us, and although 
: Government as the result of subsequent en- 
quiries may have come to a different con-. 
. clusion, their conclusion is not binding. on 
. us, and as I have already said, in- the 
present case we have not got the materials 
before us on which that conclusion is based. 
As an abstract question, therefore, I am 
. of opinion that we are bound to follow the 
view in Limbaji v, Rama (1), that a Shet 
: Sanadi holding is a watan, and the ordi- 


` nary ` law about watandar's would apply to` 


“ib. It would follow, therefore, that on the 
. death of Balkrishna, his mother Parvati, 
under Act V of 1886, would be postponed to 
the male watandars, and therefore the 

- adoption of defendant No. 1 would not give 
. him a claim to this property. 

There is, however, another point in the 
“ present case, whieh is really of more im- 
. portance, and it isthis. It has been ar gued 
by the learned Advocate for the appellant 


-that in the present case the Shet Sanadi - 


. lands are no longer such, as the full as- 
sessment has been levied upon them, and the 
services have been dispensed with, and 

- therefore, they are no longer watan lands 
even supposing they were so originally. 
. It was stated in detail in the written 
- statement of the defendant that the land 
had become khalsa, and therefore it . was 
. now ryotwari land, and no longer watan 
` Jand.» It is admitted by the other side that 


23 B HOR 198.° 
(3) 7B 420, 
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full assessment is levied on these lands, 

although it is not admitted-that the ser- 
vices have been dispensed with. But the 
allegations to that effect in the written 
statement were never denied in the lower 
Court and in view of the fact that the 
full assessment, has been levied, it would 
be apparent on the remarks which I quoted 
just now from Limbajiv. Rama (1) that 
the occupation of the land does not repres- 
ent the payment made for the office and 
the payment is represented’ by a fraction 
of the assessment which’ is not recover- 
ed from the holder. Therefore, when 
full assessment on these lands is ‘levied, 

the remuneration for the officiator goes, 
and the property is no longer assigned 
for remuneration for the performance of 
the duty appertaining to a hereditary office. | 
Apart from this, there is no evidence that ` 
any duty of a Shet Sanadi has been per- 
formed by the Brahman Kulkarnis who are 
the holders ofthis land, and as I have 
already said, ordinary experience shows 
that such services could not be performed, 

This being the case, I do not think it is 
necessary to send the case back for a 
finding on an express issue on that point. 

As it is not necessary to send the case for 
a finding on the point whether'the services 
are performed,the case would be governed 
by Yellappa v. Marlingappa (4) im which it 
is held that where the services are dispens- 
ed with and full assessment is levied on 
Shet Sanadi lands the effect is to. convert 
them from a Shet Sanadi watan into ‘a 
ryotwart holding, and to invest the holder 
of the lands with the rights of an ordinary oc- 
cupant entitled to it so long as he paid the 
survey assessment. The powers of the Collec- 
tor orrather of Government to deal withthe 
watan under the rules made under Act XI 
of 1852 or Bombay Acts Nos. II and VIL 
of 1863 (thelast two Acts are now repealed 
are expressly reserved unders. 1 of the Here- - 
ditary Offices Act. There could be nodoubt 
therefore, as to the power of the - Govern- 
ment io convert the lands into an ordinary 
ryotwart tenure by dispensing with the 


- services and withdrawing the remuneration 


and although it has been argued by the 
learned Advocate for the respondent that a 


-hereditary office may conlinue even when 


the services orginally appertaining to it have 
ceased tobe demanded, I do not think, in 
view of the ruling in Yellappa v, Mar ling- 


-appa (4) and the definition of watan in 


oo Cas. 661; 12 Bom. LR 577; 34 ;B 
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s. 4of the Watan Act, that not only where the >, 
services have been dispensed with, but. i 


also the remuneration for ihose services ` 


have been withdrawn, any question of the - 
property still remaining watan property can 
arise. It follows, therefore, that on. the 
death of Balkrishna the: property called `, 
Sanadi land—therefore are.only two lands 


in this case—would be inherited by his heir”. 


_irrespective of the provisions ofthe Watan 
Act, and therefore the decree of the lower 
Appellate Court: must be varied by direct- - 
ing thatthese two lands should be omitted 
from the property in which the plaintiff 
has been awarded a share on partition. 
Broomfield, J.— I agree, and have very ° 
little to add. Ab to the question whether 
Shet Sanadi lands are watan or not, we are 
bound by the decisionin Limbaji’s case (1) 
and with respect I see no reason to differ from 
that decision, the Government Resolutions 
to the contrary notwithstanding. But the- 
real question is -not as the lower Courts 
appear to have thought, whether the decision ` 
in Limbaji’s case (1) o` the Government 
Resolution should be followed but whether 
these particular Shet Sanadi lands, assum- . 
ing that they were originally watan, retain- 
ed that character at the material time, that 
is to say, when the succession opened.. The, 
Hereditary Offices Act is subject to Act 
XI of 1852, and rules have been . made 
under the latter Act whereby it is provid- 
ed that watan. of this —kind may be de- 
termined by, Government, These 
have been. referred to in Phadnis’ Here- 
ditary Offices Act, 4th Edition, at page 277 -- 
and also in Y ellappa v. Maringappa (4). -The 
effect of the miles is that lands which were 
originally.watan may be converted ‘into 
ordinary ryotwari lands by the levy ‘of the- 
full assessment. On the.pleadings and the 
admitted facts inthis case,I agree with my 
learned brother that it is permissible ta 
assume that that has been. done in ‘this 
case, asit was held to have been done ‘in 
Yellappa v. Marlingappa (4) I, therefore. 
agree with the order which my. learned 
brother proposes to make. i 


N. A: Decree varied. 
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Civil Procedure Code (Act V of 1908, 3 15— —Purty. 


not-allowed to lead evidence 
Material irregularity—Revision , 
lf the court refuses a party a right to lead evidence 


on point at issue— 


“on a matter on which the parties are at issue, it exer- . 


cises iis jurisdiction with such material irregularity 
as,to vitiate its order, andthe High Court will be 
justified i in setting aside that order. 


Civil Revision Petition against an order of - 


‘the Subordinate Judge, ‘Shahabad, dated 
the 23rd January, 1933. 


“Messrs. S. M. Mullick, and Baring dan 
Prasad, for the Petitioner. l 

Messrs.. B. P. Sinha and Sambhu Barme- 
shwar Prasad for the Opposite Party, 

Judgment. This is an application by 
‘Subordinate Judge of Shahabad and’ it 
arises in the following g circumstances., 

The  opposi:e party obtained against 
the petilioner a decree “for 
mairtenance. The petitioner prefeired an 
appeal from that decree which is now 
<. pending for decision in this Court, namely, 
First Appeal No. 105 of 1932. “When the 
opposite party attempted to execute the 
< decree, the petitioner applied to the Regist- 
rar of this court for stay of execution. .On 
the 7th of September, 1932, a consent order 
was passed by the Regist:ar by which 
--execution of the decree was stay.ed on con- 
dition -that the judgment- debtor deposited 
in court the entire decretal amount. It 


was agreed that the cecree-holder should . 
be entitled tv withdraw the amount so. 


deposited by giving security tothe satis- 
faction of the court. The decree-holder 
tendered as security certain property which 
was found sufficient by the court. The 
judgment debtor objected to the security 
tendered onthe ground that it consisted of 


` properties which had been granted to the . 


decree-holder as maintenance for himself 
and his family and as such it was inalien- 
able. “On the 21st of January, which was 


the date fixed for considering the objection, i 


the judgment-debtor desired to examine 


witnesses to show that this property, ten: - 


dered assecurity, was not alienable. The 


- court declined to examine the witnesses and 


proceeded to decide the matter on 2 con- 
_ sideration of certain documents. The find. 


he judgment-debtor against an order of the . 


arrears of , 


EUA at 


ing that the court has arrived at is that the 
property tendered as security is properly 
‘granted to the ancestors of the decree-holder 
for the maintenance of his. branch of the 
family, buton æ consideration of the docu- 
ments it decided that the property is not 
inalienable and that the giving of this 
property as security is an act by which the 
membersof the decree-holder's family are 
benefited. . 

“Mr. Sushil Madhab Mullick, on behalf 
of the judgment-debtor, contends that he 
should have an: opportunity to produce his 
evidence with regard to the point at issue. 
He contends that ordinarily, a grant for 
maintenance is” not alienable and relies on 
the decision of their Lordships of the Privy 
Council in Rajindra Narain Singh v. Sun- 
dara Bibi (1), where they held that the in- 
terest of'a'person in property granted in lieu 
of maintenance is a right to future main- 
tenance within the meaning of s: 60 (1) 
(n) of the Code of Civil Procedure and 
therefore cannot be attached and 
sold. On behalf of the opposite party Mr. 
Bhubneshwar Prasad Sinha has contended 
that the finding arrived at- by the court 
belowis a pure finding of fact, that the 


court had jurisdiction to find it and that . 
this court has-no power in revision.to inter-. 


fere with that finding. In my opinion; if 
the court refuses a party a right to lead 
evidence on a matter on which the parties 
are at issue, it exércises its jurisdiction with 
such material irregularity as to vitiate its 
order, andthe proper course is to set aside 
that order. Inmy view, in the present case 
there was an inijortant question to be 
decided in regard‘to the alienability of the 
property tendered “as security, for if the 
property should turn outto be inalienable 
the security would be nil. It isunfortunate 
thatthe lower Court should have adopted 
the course that it has done as it has result- 
ed in the useless prolongation of an enquiry 
which might have been finished long ago. 
That, however, cannot now be helped. 

The result isthat the order of the lower 
Court must be set aside and that court will 
now proceed to hear the evidence that 
the judgment-debtor i$ prepared to produce. 
The applicant is entitled to his costs: 
hearing fee one gold mohur. 


“NGA. < Order set aside, 

(1) 87 Ind Cas. 2995;:47 A 33541 Or. L J 382; 3 Pat. 
L R 142; 27 Bom, L R 849; AT R 1925 PO 176; 234A 
L J 634; 49M LJ 244,22 L W 281; LDR6 A PO 
133; 52 I A 262; (1925) M W N 660 300 W 818(P 0). 
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CALCUTTA HIGH COURT. 
Appeal from Original Order No. 7 
of 1931. 
February 21, 1933. 
Mirter AND M. C. Guoss, JJ.. ; 
BROJENDRA NATH GANGULY— 
PLAINTIFF—APPELLANT | 
vi VETSUS - 
Raja PROMOTHA BHUSAN DEV 
RAIBAHADUR AND OTHERS— . 
RESPONDENTS. ; 
-Civil Procedure Code {Act V of 1909,0 XVIL. 
rr. 2, 8—Absence of party at adjourned hearing — 
Procédure—Judgment on merits, legality of—0 XVI; 
r. 3, when applicable — Evidence — Evidence 
taken on commission, whether should be formal- 
ly tendered. ee 
To apply the procedure laid down in O. XVII, r. 3 
to a case there must be the presence of both the 
elements, viz.,(?) the adjournment must have, been. 
at the instance of a party and .iij there must be 
materials on the record for the court to proceed 
to decide the suit ` : A 
The court can, however, act under O. XVII, r- 
3, Civil Procedure Code, even though the parties 
are absent provided the requirements of that rule 
are satisfied. Hnatulla v. Jihan Mohan Roy (5) 
and Mariunnissa v. Ram Kelpu Gorain (8), followed; 
Prativadi Bhayon Karan Pichamma v Kamisettt 
Sreeramulu (1)and Ganeshi Lal v. Debi Das (2), 
dissented: from. Mahabir Prasad Dubey v. Sheodayai 
Pathak (9) and Jhanda Singh v. Sadiq Muhammad 
(4), referred to. í f : - 
lt is “not necessary to tender the evidence: 
taken on commission formally ata trial to make it 
evidence in .the case. Dhanu Ram Mahto v, Murli 
Mahto (7', referred to. f 


Appeal against an'order of the Subordi- 
nate Judge, Fourth Court: 24-Parganas, 
dated the 29th August, 1930. Safe os 

-Mr. Sidheswar Chakravarty, for the Ap- 
pellant, f TAr 

Messrs. Brojo Lal . Sdstri, Profulla 
Kamal Das, Khitish Chandra Ghatak and 
Pijan Behary Das Gupta, for the Respond- 
ents. : 


Mitter, J.—This appeal. is directed 
against an order of the Subordinate Judge 
of 24 Parganas dated the 29th August, 1930, 
by which he returned the plaint of the 
plaintiff now appellant, in a partition, sult 
valued at Rs. 3,80,101 to be filed in the 
proper court. He made the order in the 
absence of the plaintiff and held on such 
materials as had been put before him by 
the defendant No.6, Raja Promotha Bhusan 
Deb Ray of Naldanga, that the Alipur 
Court had nojurisdiction to entertain the 
suit as noneof the properties which formed 
the subject-matter-of partition lie within 
the jurisdiction of that court. Hence the 
present appeal. . h 

Two questions have been debated belore 
us in the appéal: (1) whether the Subordi- 
nate Judgeshould have proceeded -to deal 
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` with the ‘suit undér the provisions of 
O. XVII, 1. 2 instead of proceeding under 
O. XVII, r. 3o0f the Code of Civil Proced- 
ure; (2) whether the materials before the 
court ‘were sufficient to justify ‘the conclu- 
sion that the Alipur Court had no jurisdic- 
tion to entertain the partition suit. 
The substance of the plaintiff's case as 
laid in a somewhat long-drawn and pro- 
lix plaint may be «briefly stated 
Raja Soshi Bhusan Deb Rau resident of 
Naldanga in the District of Jessore while 
owing and possessing 6a 8g' of the Nal- 
„danga Raj Estate died pcssessed of consider- 
“able movable and immovable properties in 
several Districts in Bengal. He wassurviv- 
ed by his wife Rani Joy Durga Debi, 
Mohendra Moyi an unmarried daughter 
and his mother Tafa Moni Debi. 
death Rani Joy Durga possessed the Raja's 
estate asa Hindu ‘widow. During Rani 
Joy Durga’s lifetime possession was “taken 
of the estate by the Court of Wards. She 
died in 1837 leaving behind her her only 
daughter Rani Manada Moyi and she 
became on her mother’s death the heiress 
to the Naldanga estate and became a ward 
of the Bengal Court of . Wards, 
She was married in 1840 to Purna Chandra 
Ganguli, resident of Halishahar in the Dist- 
rict of 24 Pergdnas. Rani Manada diedin 
1854 leaving behind her three sons, one of 
whom was Surendra Bhusan who “has been 
declared a lunatic. Plaintiff claims to be 
the oneof the sons of Surendra and. claims 
that he is entitled to a sharé'in ‘the Nal- 
' danga Raj Estate as the son of ‘Surendra 
Bhusan who succeeded to Raja- Sashi 
Bhusan as one of his daughter’s sons. But 
ib appears from the plaint that Indu Bhusan 
‘was adopted by Rani Joy Durga and al- 
Jeges ‘subsequent adoption of “Raja - -Pra- 
matha (defendant No. 6) by Raja Indu 
Bhusan’s widow in 1870. These two adop- 
tions are challenged nearly sixty years after 
the alleged adoption of Raja Promotha 
(defendant) i in paras. -6, 7 and8 of the 
plaint. 


his paternal family to Raja Sashi Bhusan’s 
family and he won't-be able to claim any 
portion. of Purna Chandra Ganguli’s estate 
in Halishahr and no question can arise 
for joining defendant No. 6 inthis partition 
suit: so far as his paternal properties are 
concerned. If onthe other hand, the.adop- 
tion is invalid the present suit for partition 
might include the Halishahr properties and 
the properties of Naldanga Estate. But 
on the face of theplaint the plaintif will 


A 


4 


- BROJENŃDRA NATH 0. PROMOTHA BHUSAN DEV. 


thus: `- 


After his: 


If this adoption is valid then Raja. 
Pramatha must have been transferred from. 


453. 


haveto méet even in such a . case serious 
question of adverse possession or ouster 
since 1870. 

Amongst the properties of. the Naldanga 
estate properties Nos, 37 and 38 as given 
in ‘the scheduleto the plaint at page 25 of 
the paper book are claimed to be situate 
in 24 Perganas. 

“The plainb in. paragraph ka of the prayer 
portion asked for partition after declara- 
tion of title. 

‘The defendant No. 6 Raja Promotha filed 
his written statement onthe 9th May, 1930, 
andin para.16 raised the question of 
want of jurisdiction of the court where the 
suit was laid and stated that the plaintiff 
had madefalse allegations asto the exist-: 
ence of portions of joint properties at 
Halishahar, Naihati, Gobardanga and 
Ichapur to create jurisdiction in the court, 
The written statement in para. 26 raised 
the contention that Raja Indu Bhusan and 
after him the answering defendant had 


_got an indefeasible title to the Naldanga 


Raj -Estate by adverse possession for more 
than one hundred years and that the de- 
fendant has no concern with the house at 
Halishahar 7. e. the properties described 
at para. 5 of the - plaint. The written 
statement asserted the validity of the two 
adoptions. The written statement travers- 
ed almost all the allegations. of fact in 
the plaint. It is not - necessary to detail 
them for the purposes of the present ap- 
peal. 

Several issues „were tramed. It is 
necessary to notice ‘é the first issue 
which runs as? follows: “Has the 
court jurisdiction to try this suit’. On the 
10th June, 1930, the defendant No. 6 putin 
a petition praying for decision of Issues 
Nos. Land 2 first. Issue No. 2 related to 
the insufficiency of court fees. On the 20th 
June the court ordered that the issues of 
jurisdiction and court fees should betaken 
up fist and fixed the 29th July, 1930, for 
hearing ofthese issues and directed the 
parties to come with evidence on that date. 
On. the 21st August the defendant was 
ready with his witnesses on the question of 
jurisdiction but plaintiff was not ready 
and the court adjourned the hearing of 
the issues to 29th August and remarked 
that as the case was more than 8 months 
old no further adjournment would be given 
and directed the payment: of- adjournment 
costs todefendant. On the 29th August, 
the plaintiff did not appear anddid not 
pay the adjournment costs,” The. defendant’ 
was ready with his witnesses, In -thg 
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meantime some of the witnesses had been 
examined on behalf of the ‘defendant and 
the learned Judge passed a cryptic order to 
the following effect : 

:“From the evidence’ takéh on commission itap- 
pears that this court‘has no jurisdiction to goon 
with the case. Ordered that the plaint be return- 
ed to the plaintiff's Pleader for presentation in the 
proper court.’ 

‘The plaintiff has preferred the present 
appeal and two points have been taken on 
behalf of the appellant: (1) that the court 
should not have returned the plaint 
but should have - dismissed the suit 


altogether as- plaintiff was absent and. 


the provisions. of O. XVII, r. 2 of the Code 
ee (it) 


not justify the conclusion that the Subordi- 
nate Judge had no jurisdiction to try the 
suit. 

“With reference to the 1st ground taken it 
‘ig said that es the plaintiff was absent and 
did not produce the evidence on the point 
of jurisdiction the proper rule applicable 
was O. XVII, r. 2 and not r. 3 and in sup- 
port of this contention reliance has been 
placed on a number of authorities: There 
is a conflict of authorities on this point in 
different High Courts in India. 
Court of Madras has held that the court 
should in such a case proceed under r. 2 
and dismiss the suit for default so that the 
plaintiff may have an oppcrtunity to apply 
under: r. .9 of O. IX to set aside the dis- 
missal: Prativadi Bhayan Karan Pichamma 
v:' Kamisétti Sreeramulu (1). 


Allahabad thé balance of authority is. in 
favour of this view: Ganeshi Lal -v. Debi 
Das (2). The Patna High Court has held that 
this rule does not apply unless the hearing 
is commenced: Mahabir Prasad Dubey v. 
Sreodayal Pathak (3). The Lahore High 


Court his held that if there are no sufficient . 


materials the court should proceed under 
O. XVII;r. 2; otherwise if there are materials 
the court should p: oceed to determine the mat- 
ter: Jhanda v. Singh Sadiq. Muhammad (4) 
The respondent hus relied strongly cn a deci- 
sion of this court in the case of J-natulla v. 
Jiban Mohan Roy (5), where it has been 


pointed out that in a case where there are 
(43 Ind Cas 566: 41 M 286; 3iM LJ 24; 23 ML 


Tl; (1:18) M WN £2 
(2) 85 Ind Cas 470,47 A- 140; a 1R 1925 All. 267; 


L-R6 A 79 Oiv 


(3) 107 Ind. Cas, 824; 7 Pat. 2 ‘6; AIR 1928 Tat” 


167; SP LT 6. 
(4) 78, Jnd. caa” 453; 5 L 218; AIR 1924 Lah 45; 
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(5)- 25 faa Cas 769; 41 C956; 18 OWNS 190. 


Lied, 535, . 


BROJENDRA Natt v. BroMotua Bittsan biv. 
no materials.on the record the- proper pro- ` 


even if the provisions of. 
XVII, r. 3 applied the evidence does’ 


“The High. 


‘The High 
Court of Bombay takes the same view. In. 


BN; 


cedure to be followed would be that laid 
down in r.--2 but if there are materials on 


the record ‘the court ought to proceed under- - 


r. 3. To app:y the procedure laid down in 
r. 3 to a case there must be the presence of 
both the elements, viz., (i) the adjournment 
must have been at the instance of a party 


and (ii) there must be materials on` the: - 
-record for. the court to proceed to decide 


the suit. The presence of one of without the 
other does not justify the application of r. 3. 


In an earlier case, Mariunnissa v. Ram ` 


Kalpa Gorain (6), Mukerjee and Holmwcod,- 


JJ., held that the scope of s. 157 of the Code 
of 1882 which corresponds to O. XVII, r. 2 


was distinct from that of.s. 158 (O. XVIL, 


r. 3) but that the court can act under s. 1538 

even though the rariies are absent if the 
requirements of s. .58 are satisfied. In my 
opinion this seems to be the correct view with 
reference to the scope of these two rules. 


Although, therefore, the plaintiff was absent. 


on the 29:h- August to which date the suit 
was adjourned at his instance for producing 
witnesses for the decision on the question ot 
jurisdiction. it-was open to the court to 
proceedto determine the question of juris- 


diction on the materials put before it by the. 


defendant No. 6 and O. XVII, r. 3 propertly 
applies to the présent case. ` 


We now proceed to deal with the second 


ground namely that the court should have 


held that the Alipore Court has jurisdiction > 
It is argued that in 


to entertain the suit. 
arriving at-the conclusion that the Alipore 


Court has no jurisdiction, the Subordinate 
Jtidge has relied on evidence taken on come. 


mission which 


was never read before the = 


court and was not formally tendered at the 


trial: 
regard being had to -the practice of the 


The answer to this contention is that. 


Mofussil Courts, which is not only consistent 


but is also in strict accordance with the 
provisions of the Code, it is not necessary 


tu tender the evidence taken on commission. 


fo mally at a trial to make it evidence in 
the case, See Dhanu Ram Mahto v. Murli 
Mahto (1). We are, therefore, of opinion 
that there is no substance in this point, 

The properties belonging to Naldanga 


estate which are said to be within the juris- 


diction of 24-Perganas is property given in 
schedule No. 37 and is said to be the residen- 
tial house at 10, Hatibagan Road at Benia- 


pukur, 


(6) 34 O 235; 5 OL 
(7.1 Iod Ogs.. 366; 38 0 586; 130 W N 525, 


LJ 150. 


The affidavit sworn by the plaintiff, 
-on the 17th of Tay, TN in para, 5 states 


un g:. 
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that the house at No. 10 Hatibagan. Street, 
was before this the residential house of the 
Rajaof Naldanga. The house in 83, Linton 
Street which is covéred by schedule No. 38 
is according to the said affidavit the rented 
House of the Raj, The owner is a very 
different person. So this cannot- be said to 
be the 
partition can be claimed. It appears that 
in 1913 the present plaintiff as one of the 
two sons of -.Surendra Bhusan Ganguly 
alleged to be a lunatic filed a pauper 
application for declaration of right of the 
alleged lunatic to and for khas possession of 
one-third share of the Raj known aş Nal- 
danga Raj estate in the court of Subordinate 
Judge of 24- ~Perganas and notice of this 
application was served on Raja Promotha 
Bhusan who by this petition of objection 
distinctly stated that the Alipore Court 


had no jurisdiction to try the said pauper ` 


application, The Subordinate Judge stated 
in his judgment that the applicant Bro- 
jendra who is the plaintiff in the present 
suit admitted that the Alipore Court had 
no jurisdiction. See pages 23-25 Part ÍI 
of the paper book. This was a proceeding 
inter partes and concludés the question 
against the appellant that so far as 
Naldanga Raj estate is concerned there 
was no property of; that estate within the 
jurisdiction of the Alipore Court. The lease 
of 10, Hatibagan Road (Beniapukar) at page 
16 (Part II) shows that Raja Promotha was 
a mere tenant in respect of the same and 
that theowner of the said house was -one 
Rai Gopal Chandra Chatterjee, and there 
is -also oral evidence to that effect. See the 
deposition of the Raja at page 85. The 
lands in village Halishahar or the lands and 
house in village Ichapur, Gobardanga have 
all been disclaimed by, the Raja and ` he 
says that they donot belong to the Nal- 
danga Raj. It. is argued howeverfor the 
appellant that they are certainly the pater- 
nal properties of the plaintiff and as the 
plaintiff's claim is.that the ‘adoption of 
Raja Pramatha Nath into Naldanga family 
is invalid, the Raja -still continues to be-a 
mein ber. of the family ., of his birth who 
possésses the Halishahar properties and ‘as 
such the plaintiff is entitled to a, partition | 
of Halishahar properties with the Raja and 


this the Alipore Court would have jurisdic- ,, 


éion to entertain the suit, The adoption of 
the’ Raja took plaée in 1870; and ‘that 
‘adoption is being: questioned nearly sixty 
years after the adoption.. ‘In such circum- 
stances prima facie the.court is entitled to 
hold that it would be difficult for the 
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property in respect of which the- 
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_plaintiff to challenge the validity of the 
adoption. For the purposes of determining 
the jurisdiction . of the court it would be 
right to come’ to the conclusion that the 
Raja has been adopted in the Naldanga 
Raj Family and: has no interest in the 
Halishahar family. This finding of ours 
will not preclude the’ court from coming to 
a different conclusion on the evideace in this 
case. This finding is arrived at only for 
the purpose of detérmining the question of 
jurisdiction. - 

In this view we are of opinion that the 
decision ofthe Subordinate Judge is right 
and this appeal must be dismissed but in 


“all the circumstances there will be! no order 


1 ‘ y 


as to costs. - 
“M. C. Ghose, J.— I agree. - 
NA E “Appeal dismissed, 


: ‘LAHORE HIGH COURT. 
Second Civil Appeal No, 82 of 1926, 
February 14, 1933. ` 
HARRISON AND AGHA HAIDAR, JJ. 
KANAM DEVI AND ANOTHER L PLAINTIFF3— 
APPELLANTS 
versus 

OHUNI LAL io OTHERS —DEFENDANT3 » 

— RESPONDENTS: 

- Minor and guardian—Compromise 
guardian —Validity. 

.A compromise effected bya de facto guardian of 
-a minor ‘which is admittedly beneficial to the minor 
will be binding on the minor. ' 

‘Second Civil Appeal from the decree of 
the District Judge, Amritsar, dated the 17th 
August, 1925, reversing that of the Sub- 
ordinate Judge, Second Class, Amiitsar, 
nets the 9th April, 1924. 

‘Rustomji, for the Appellants. 

Me Anant Ram Khosla, for the Res- 
pondents. 

Agha Haidar, J. -This padi arises 
out of a suit for possession of certain 
landed property and some movable in the 
shape of jewelry, clothes and money. ‘The 
trial Court granted a decree in favour of 
' plaintiff No. 1 for‘a sum of Rs.- 50 only, 
“being the amount of certain produce of 
land, and dismissed the rest of the claim. 
The ’ plaintiffs went up in -appeal to the 
lower Appellate Court and the defendants * 
_aléo“filed a “cross appeal as regards the 
“sum ` ‘of “Rs. 50 decreed‘in favour of plaintiff 
No. 1.’ The learned District Judge dis- 
missed.» the plaintiffs’ appeal but accepted 
that.. of the defendants. . The plaintiffs 
have’ come up to. this court in second 


“appeal, ` - 


by de facto 
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© The following pedigree table may be subjoined here for facility of reference: — 
aa NIHAL CHAND 


we 








ki ie 
Chuni 1 al ‘Nanak Chand 
. defendant No. 1. | 


Musammat Karam Devi _ < 
_ (daughter) 

` plaintiff 

- No, 1. 
" It appears that Prabh Dial had separat- 
ed from his other brothers, He died 
leaving him surviving his widow Musam- 
mat Lachhmi and two daughters Musum- 
mat Karam Devi and Musammat Wiran. Mu- 
sammat Lachhmi died on the 3rd May, 1918, 
and, on her death, disputes arose between 
the two daughters and the other members 
of the family as regards the family property. 
A compromise was entered into onthe 15th 
May, 1918, and registered onthe 16th May, 


-1918,by which all the disputesand differences 


between the parties were settled. 
On the 3rd October, 1922, the plaintiffs 


instituted the present suit, alleging. that 


they were not bound by the terms of 
the compromise, as Musammat Wiran, 
plaintiff No. 2, at the date. of the com- 
promise was a minor and, therefore, the 
fact that she signed the deed of com- 


: promise would not make it binding upon 


her. |. As regards Musammat Karam Devi, 


plaintiff No, 1, who was admittedly a ` 


“minor at the date of the compromise, it 


was alleged that, as the document was 
signed on her behalf by her father-in-law, 


. Doctor Ghasita Ram who was not her legal 


. that 


guardian she was not bound by it. The 
defendants contested the plaintiffs’ claim 
on various. grounds, but the main plea 
with which we are concerned in the present 
appeal, was that the plaintiffs had given 
up all their rights in the property in suit 


_under the compromise dated the 15th May, 
1918, behind which they cannot go.. The ` 


trial Court, as already, stated, decreed , the 
suit of plaintiff No. 1 for a sum of Rs. 50 only 
and dismissed the rest of the claim. On 
appeal the learned District Judge, held 
that Musammat Wiran was a major, in 
“she had stated in thé deed of 


. ‘compromise itself that she was’ aged 


_ lead any evidence 


24 pnd, further, that the lady did not 
whatsoever 


“present case showing that she wab'a 


Narain Das 
defendant No. ?. defendant No, 3. 


in” the 


carer anal 





Ghasita Ram Prabh Dial 
widow widow 
Indar Kaur Musammat 


defendant No. 4. mse Os 





Musammat Wiran 
(daughter) 
plaintiff 
No. 2. 


‘minor and therefore not bound by the 


compromise which she had signed. It was 
further held that her husband had also 
signed the compromise on her behalf and 
Jhe must be deemed to have been acting as 
her de facto guardian. As regards Musam- 
mat Karam Devi the finding was that, 
although she was a minor, Doctor Ghasita 
Ram, her father-in-law, had acted as her 
guardian and that it was not open to her 
now to challenge the binding character of 


.the compromise. The learned Judge fur- 


ther held that the compromise was beneticial 
to the two Jadies, in that it averted the 
litigation which would have followed, in 
which.one Sundar Das was about toclaim as 
the adopted son of Prahh Dial, the husband 
of Musammat Lachhmi. He also held that 
the plaintiffs’ suit as regards movables 
was barred by time. On these. findings 
the learned Judge of the lower Appellate 
Court dismissed the plaintiffs’ suit in toto 
and allowed the defendants’ appeal. : 

Mr. Rustomji, Counsel for the plaintiffs 
appellants, has clearly admitted that he 
could not challenge that compromise on 
the ground that it was not beneficial to 


‘the plaintifis. His argument is‘that ihe 


ladies were not bound by the-compromise 
as Musammat Wiran was a minor and 
Doctor Ghasita. Ram could not represent 
Musammat Karam Devi as her lawful 
guardian. He further argued that, the 
claim 4s regards movables was not barred 
by time. Sofar‘as the case of Musammat 
Wiran is concerned, it is concluded by 
the finding of fact arrived at by the court 
below that the lady was a major at the 


„time when she entered into the compromise 


-and there is considerable force in the. 
reasoning of the learned Judge of the lowé? 
Appellate Court when he says that rio- 


‘evidence whatsoever had been ‘led on 


behalf of Musammat Wiran to prove that, 
onthe date on which the compromise wag 


- 
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effected,. she was, as a malter of fact, a 
minor. Asregards Musammat Karam Devi 
who was admittedly a minor at the date 
of the compromise, the fact remains that 
the compromise, according to the admission 
made by her learned Counsel in this court, 
was notin any way to her detriment. ~ This 
being so, the compromise entered into by 
a defacto guardian when it was admitted- 


ly for her benefit would be binding upon - 


Musammat Karam Devi. If she had been 
able to establish the case that the com- 
promise , was not toher advantage then, of 
course, it would have been open to her to 
repudiate the action of Doctor Ghasita Ram 
her father-in law, who accepted the terms 
‘on her behalf; but this is not the case 
here. Under these circumstances and 
having regard tothe findings arrived at 
by the lower Appellate Court the com- 
promise is in every way binding upon. the 
plaintiffs. In this view the qileslion.as to 
whether or not the plaintiffs’ suit as regards 
certain movable property was within 
time does not-arise, because the compromise 
of 1913 pat an end to all ou‘standing.claims 
and disputes belween the parties. 

I would, therefore, dismiss with costs the 
appeal p eferred by the plaintiffs. 

Harrison, J.—I agree. It appears, that 
the points raised in appeal are concluded 
by findings of fact. Musammat Wiran, 
was a major at the time the compromise 
was effected. 
for Musammat Karam Devi, who was 
admittedly minor and his conduct has 
not even, been challenged on any other, 
ground on which it could be set aside. 

A. Appeal dismissed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 425 of 1932. 
February 20, 1933. f 
Tex CHAND, J. 
Sheikh GHULAM ALI DEFENDANT — 
ÅPPELLANT 


versus . f 
Sheikh MOHAMMAD ALI SHAHIDIA— 


PLAINTIFF —RESPONDENT. ; 
Muhammadan Law—Wakf—Shia Law—Omission 
to appoint Mutawalli—Validity of waqf. f 
Under the Shia Law whən a wagf is purported 
to be created but no mutawalli is appointed or 
nominated, the wagf takes effect: and the beneficiaries 
are authorised to administer it. It is a basic principle 
of that law that from the moment of the dedication, 
the waqf or the 
transferred so as 
mowkoof alehi beneficiaries) and the wagif as such 
geases ta have any right init ([p. 468, cols; 142] >` 


to become the property of the 
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subsequent appropriation is. 
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Second Civil Appeal from the decree of 


-the Senior Subordinate Judge with special 


appellate powers, Lahore, dated’ the 5th 
December, 1931, affirming that of the Sub- 
ordinate Judge, &econd Class, Lahore, 


_ Messrs. M. C. Mahajan, Barkat Ali and 
Asghar Beg, for the Appellant. i 
` Mr. Akbar Ali, forthe Respondent. 

_ Judgment. On the 25th of March, 1928, 
Ghulam Ali, defendant No. 1, describing 
himself as the owner of a house in Kucha 
Chehl Bibian, inside Mochi Gate, Lahore, 
executed a deed, making the house wagf 
for the benefit of the community of Shia 
Sheikhs of Narowal residing at Lahore, 
known as “Qaum Khawajgan Narowalian, 
Lahore,” and appointing a committee or 
fourteen named persons to administer the 
waqf as mutwalli. The plaintiff, who is 
admittedly a member of the “Qaum Kha- 


-dated the 12th August, 1931. 


wajgan Narowalian, Lahore,” brought a 
suit for a declaration that the house in 
question was an imambara, known as 


“Imambara Qaum Khawajgan Narowalian, 


that it had been made wagf by the qaum 
for a long time past, that defendant No. I 
had no interest in it in 1928, and consequent- 
y the wagfnuma executed by him in that 
year was null and void and that it be 
cancelled. ` 

The trial Judge found that Ghulam Ali 
had purchased the house ia question in 
1909, that 1t was a one-storeyed building at 
the time, that he constructed the second 
and third storeys soon after, and in 1911 he 
made the p operty wagf as animambara for 
the benefit of Qaum Khawajgan Narowalian 
and that he had no right to make a fresh 
disposition of it in 1928. He accordingly 
passed a decree in favour of the plaintiff 
against Ghulam Ali, declaring that the 
imambara in question had been made waqf 
by him fora long time past, that the re- 
gistered wagf deed dated the 25th of March: 
1928, executed by the said Ghulam Ali 
under which he had dedicated the imambara 
afresh was ineffective, and that the said 
registered deed should not be acted upon, 
On appeal the learned Senior Subordinate 
Judge has affirmed this decree. Defendant 
No. | has preferred a second appeal to this 
court, and [have heard Counsel at very 
great length. 


Before me an attempt was made to 
challenge the finding that the entire house 
had been made wagf by Ghulam Ali, 
defeadant No..1 some time about “1911, 
This finding is, however, one of fact and ig 


-3 


bared upon legal evidence on the record 
and cannot be questioned in second 
` appeal, l 

Jt is conceded that on this finding the 
property had céased to belong io Ghulam 
Ali ard he had no right to re-dediczte it 
once again 16 or 17 years later; and the so- 
‘called wagf cannot take -effect as such. 


Counsel, however, conlends that the Jearn-- 


ed Judges of the courts below have-set up 
‘an entirely new care on behalf ‘of the 
plaintiff. He points out thatin the heading 
of the plaint and the prayer clause, it was 
alleged that the house had been dedicat- 
ed by (min janab) Quam Khawajgan Naro- 
walian in 1910 or 1911, whereas. the courts 
below have held that the dedication was 
by defendant No.1. Thisis no doubt true, 
but. it appears from the record that as soon 
as thetrial began, it was made clear in 
the .plaintiff’s evidence that the wagf had 
been created by the defendant for the 
benefit of the Qaum and not by the qaum 
itself. All the witnesses for the plaintiff 
and the plaintiff himself put their case in 
these terms, and therecan beno doubt that 
the defendents~-were fully aware from the 


very beginning of the trial that this was - 


the case which they had to meet, and it was 
this case’ which'the defendants tried to rebut 
intheir evidence. In the circumstances it 
cannot be said 
taken by surprise or the courts below have 
set up anew case which the defendant had 
no opportunity of meeting. In my opinion, 
this contention. has no force and I have 
no hesitation in rejecting it. 

Tke next point urged isthat it being ad- 
mitted that no definite scheme for the 
administration of the wagf had been laid 
down atthe time of the creation of the wagf 
the defendant as the founder had the power 
to settle ascheme at any time before his 
death, andthat the deed of 1928, though not 
effective as creating a fresh wagf, must be 
held operative in so far as it appointed a 
committee toactas mutwalli, This argu- 
ment is manifestly fallacious and ignores 
the distincticn between the Hanafi Law and 
the Shia Law onthe point. According to 
the Shia Law, which governs the case, when 
a wagf is purported to be created but no 
mutwalli is appointed or nominated, the 
wagf takes effect;. and the beneficiaries are 
‘authorised to administer it[Tyabji’s Moh- 
‘ammadan Law, page 610, s. 490, end 
Baillie’s Digest, Volume II, page 214]. This 
would seem to follow frem the basic princi- 
ple of the Shia Law of wagf that frcm the 
moment of the dedication, the wagf or the 
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subsequent appropriation is transferred so 
as to become the property of the mowkoof ` 
alehi (beneficiaries) and the wagif as such 
ce:scsto have any rightin it. 

No other question of law arises on the 
findings, and the second appeal must, 
therefore, fail. 

I dismiss the appeal with costs. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Execution Second Civil Appeals Nos. 
$92 and 993 of 1931. . 
. February 24, 1933, 
MUKERBJI AND KING, JJ. —- - 
Lala MADHO LAL AND ANOTHER— 
PLAINTIFFS — APPELLANTS ` 
VETSUS 
Lala DULI CHAND AND ANOTHER— 
DEFENDANTS —RESPONDENTS. 

, Civil Procedure Code (Act F of 1908, sx 2, 47, 
0. XXXIV, r 6—Proceedings taken after satisfac- 
tion of decree—Applicability of s.47—Order holding 
that an application for money decreeis not main- 
tainable— Whether amounts toa decree~—Appealability 

of order, an 
Section 47, Civil Procedure Code is applicable to 
execution proceedings as much after an order has 
been passed declaring the decree eatisfied as before 
an order has been made to that effect. Where a 
decree has been held to have been discharged and: 
one of the parties comes tothe court onthe ground 
that the order has been wrongly passed and should 
be reviewed or reconsidered the case would fall 
unders 47, Civil Procedure Code,.. and 


an appeal 
lies against the order. [p. 469, col, 2.] 


+, An order thatan application forthe passing of a 


simple decree under Ô. XXXIV, r. 6, Civil Procedure 
Code ,is not maintainable amounts to a decree and is 
apnealable as such. [ibid] 


Execution. Second Appeals from the de- 
cision of the Sub-Judge, Muzaffarnagar, dated. 
the 9th June, 1931. 

Messrs. K. N. Katju, S. K. Dar and S.N, 
Gupta, for the Appellants. ‘ 
Mr. Vishwa Mitra, for the Respondents. 

Mukerji, J.—These are two second ap- 
peals which arise out of the following -facts. 
The facts will be stated inso far as they 
are necessary for the disposalof these ap- 
peals and no further. A firm Madho Lal- 
Chiranji Lal, which would be described 
hereafter bythe term firm, helda simple 
decree for money against one Chiranji Lal 
Mistry whom -it willbe convenient to refer 
hereafter as the Mistry. The money. de- 
cree was for Rs. 1,878-14-0 and bore No. 21 
of 1927. The Mistry had a mortgage decree 
‘parsed in his favour against one Dulichand 
‘being No. 134 of 1927. The decree was for a 
considerable amount namely for Rs. 3,402.8-6, 
The firm in execution of its moneydecree 


1933 
attached the decree No, 134 of 1927 held by 


the Mistry. Under the procedure . as laid- 


down in the Code of Civil Procedure of 1908 
the ‘decree attached should have been exe- 
cuted; andthe money thus realized should 
have been credited towards’ the decree 
held by the firm. What however wasdone: 
was to bring the decree No. 134 of 1927 to 
sale. It was sold for Rs, 500 and purchas- 
ed bythe firm, ~ 7 

The court- executing the simple money 
decree and selling the mortgage-decree 
found some difficulty in confirming the 
sale for Rs. 50)inasmuch asthe decretal 
amount covered by the mortgage-decree was 
over Rs. 3,000, . One of the members of the 
firm, ‘namely, Chiranji Lal, filed an affidavit 
to assure the court that the property mort- 
gaged and ordered to.be sold by the decree 
No. 134 of 1927 was not worth more than 
Rs. 500. Thesale. was accordingly confirm- 
ed andthe simple money-decree No. 21 of 


1927 was executed for the balance. In’ exe- 


cution of this simple money decree the 


Mistry’s house was sold. The’sale proceeds. 


satisfied the balance of the decree and what; 


ever remained asthe surplus was handed, 


over to the Mistry. The firm having pur- 
chased the mortgage decree, proceeded to 


execute it, The mortgage-décree directed: ` 
the sale of a house belonging to Dulichand, 


and in due course that house was brought 
to sale and a third parly purchased it for 
Rs. 1,525. The firm having exhausted the 


mortgaged property, made an application; 


under O. XXXIV, r. 6, Civil Procedure Code, 
for the prepartion of a personal (money) de- 


cree against Dulichand. At this stage the - 


Mistry came forward with an applivation 


in which hesaid that his decree had been ' 
sold without any information to him; that : 


it had been sold’ for a very inadequate 
amount; that he had received a credit for 
Rs. 500 only; that the firm had realized 
Rs. 1,525 bysale of the mortgaged prop- 
erty and that therefore the difference 
between Rs.1,525 and Rs. 500 should -be 
trealed as lying with thefirm in trust for 
the Mistry. He accordingly asked that the 
sum of Rs. 1,025 should be recovered from 
the firm. ge 

The learned Munsif,~ 
two applications were, namely the applica- 
cation of the firm for the passing of a 
simple money decree dgainst 
and theapplication of the Mistry for a 


refund of Rs. 1,025. heard the case together . 


and came to, the conclusion: that the firm 
was not entitled to a. ‘personal decree 


against. Dulichand, ‘that the firm held the 
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-If this view-of ours be correct, 


before whom the 


Dulichand -- 
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sum, of .Rs, 1,025 to the credit of the. 
Mistry and directed that the firm should 
pay the money within fifteen days and that 
in default a decree be prepared in favour 
of the Mistry and against- the firm fcr the 
aforesaid amount. The firm being dissatis- 
fied with the two orders passed, went in 
appeal before the learned District Judge: 
and he came to the conclusion that the. 
Munsif’s orders had been passed under 
s. 151, Civil Procedure Code, and that there- 
fore no appeal lay tohim. The point that 
we have to decide at the present stage of the 
case is whether the, two appeals were com- 
petent and the learned Subordinate Judge 
should have heard them. We have to look 
at the two applications independently. 

If we look at the application : of the’ 
Mistry, we find thatin substance itis to 
the effect that the execution proceedings 
against him had resultedin the sale of a 
property which should not have been sold 
and that by thesale of the property the 


_decree-holders had benefited to the extent’ 


of Rs, 1,525, while they had given credit, 
to the Mistry only for Rs. 500. In this: 
view urged by- the Mistry, the decree-holders’ 
were liable to refund Rs, 1,025. This ap- 
plication of the. Mistry was in substance an' 
application relating to execution, discharge’ 
or satisfaction of adecree and fell within. 
the purview of s. 47, Civil Procedure Code, 
an appeal 
did lie to the learned District Judge. Sec- 
tion 47 is applicable to execution proceed- 
ings as much after an order has been pass- - 
ed declaring the decree satisfied as before 
an order hasbeen made to that effect.. 
Where a decree has been held to have been 
discharged and one of the parties comes to- 
the court on the ground that the order has 
been wrongly passed and should be review- 
ed or reconsidered, the case 


and there are many decided 
point. The appeal against 


cases on the 
the decision 


therefore, maintainable. 


-The finding and order that the applica- ` 
: tion of the firm for the passing of a simple 

money decree against Dulichand was not- © 
` maintainable amounted to a decree and ~ 


was appealable as such. The learned Judge 


in the court below overlooked this aspect of > 


the case. In the result we allow these ap- 
peals, set aside the decrees of the'coùrt be~ 


-low.and remand the: two appeals, namely, ' 
Nos. 79 of 1931 and 12 of 1931 (ofthe court of . 
the Subordinate Judge of Muzaffarnagar) - . 


"would fall ' 
under s. 47, Oivil Procedure Code. This is ` 
clear on the language of the section itself, ` 


passed on the application of the Mistry was | 


sm | 


ras 
a 


* 
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“0 thes..id court for disposal : according to 
Jaw. As the lower Appellate Court did “not 
hear the appea!s because preliminary objec- 
tions were taken by the respondent that no 

_appeallay and as our opinion is that the 
appeals were competent, we direct that the 
appellants shall have the costs of these ap- 
peals in this court at all events. 

N-A. Appeals allowed. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 2120 of 1927. 
February 16, 1933. 

ADDISON AND BHIDE, JJ. 
Musammat JIW AN—DEFENDANT— 
APPELLANT 
VETSUS 
ALI MUHAMMAD AND OTHERS — 
PLAINTIFFS— RESPONDENTS. 

Customary Law (Funjab)—Gift—Arains of 
Kalsiyan—Gift to daughters or appointment of 
khanada mads, validity of. 

The custom of making gift of arcestral land to 
daughters or appointing khanadamads does not 
exist among .the Arains of village Kalsiyan in the 
Gujranwala Tahsil of the Gujranwala District. 

First Civil Appeal from a decree of the 
Senior Subordinate Judge, Gujranwala, 
dated the 31st March, 1927. 

i Mr. Muhammad Hussain, for the Appel- 
anb. | 

` Messrs. Din Muhammad and S. K. Ahmad, 
for the Respondents. 


Addison, J.—The plaintiffs are nephews 
of Budha who gifted his land to his daugh- 
ter Musammat Jiwan and on the 25th Jan- 
uary, 1925, had it mutated in her name. 
The parties are Arainsof Village Kalsiyan 
in the Gujranwala Tahsil of the Gujranwala 
District. The suit was for declaration that 
the gift of ancestral land by Budha to his 
daughter was invalid and should be held 
not to affect the reversionary rights of the 
plaintiffs after Budha’s death. It was de- 
nied that the land was ancestral and it was 
pleaded that, in any case the gift was good 
by custom as the husband of Budha’s 
daughter lived with Budha as his khana- 
damad, The trial Judge held that the 
parties followed custom but that it had 
not been proved ihat there was any custom 
‘of khanadamad amongst Arains of this 
Tahsil. He also held that theland was an- 
cestral. Accordingly he granted the plaint- 
iffs a declaratory decree to the effect ihat 
the gift in question being invalid would not 
affect their reversionary rights. Against 
this deéision Musammat Jiwan, daughter of 
Budba, has appealed. 
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Tt was first argued that the land had not 


been proved to be ancesiral. There is good 
evidence on the record that Chogatta, fa- 


‘ther of Budha, was owner of the land, The 


finding of the trial Court therefore that the 
land is ancestral qua the plaintiffs is correct. 

The only evidence relied upon as regards 
the alleged custom before the trial Judge 
was statements of certain witnesses on loth 
sides. The evidence ofthe defendants was 
very poor. The first three witnesses were 
respectively a Qasab, a Sandhu Jat and a 
Gujar of a village in the neighbourhcod. 
Their statements are obviously of little or 
no value as to custom prevailing amongst 
Arains. The two witnesses‘D. Ws. Nos. 4 
and 5 are Arains but they do not own land 
in village Kalsiyan. They are tenants who 
were imported into this village a few years 
before they gave evidence, This shous 
that the'defendants had difficulty in ob- 
taining evidence. The sixth witness Chi- 
ragh was an Arain of Kalsiyan who stated 
that amongst Arainsa khanadamad can be 
appointed. He referred as an instance to 
the case of his brother , Hayat who gifted 
some land to his daughter aged 10 years 
though he had ason-alive. This, however, 


“was nota case of gift toa khanadamad as 


hehad ason and the custom of khanadamadi 
only exists when there is no ‘son. The 
ceventh witness Faqir was a Jat of village’ 
Kalsiyan while the eighth witness Kalu was a 
Tarkhan of a neighbouring village. Such 
evidence has been properly rejected. 

On the other hand, the plaintiffs examin-' 
ed certain Machhis to show that they car- 
ried the doli of Musammat Jiwan to her hus- 
band’s village. This would not be done if 
the husband of the daughter was to be 
made khanadamad. The other witnesses who 
are Arains of the village have deposed that 
the daughter and her husband only came to 
live with Budha some years after their 
marriage. In particular Sohna, Maula Dad 
and Hassan are Arain proprietors of the vil- 
lage who depose that Arains cannot appoint 
a khanadamad or make a gift of ancestral 
land to a daughter. The seventh witness 
Bura lambardar of a neighbouring village 
has given similar evidence. 

There is no douu: that on this evidence 
it was properly ‘held that the custom of 
khanadamadi had 1:0: been established. 
Parties relied upon this evidence only be- 
fore the trial Judge. They did not put in 
a copy of the riwaj-i-am of the Tahsil, . 
which .is in vernacular, nor did théy cite the 
Customary Law of the District prepared. in 
1914. The answer to question No, 48 of the-- 
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second compilation was, however, referred to 
before us. 
paragraphs of the answer have to be seen, 
As I read it, the second paragraph means 
that a daughter has no claim upon her 
father’s estate even if she and her husband 
live with her father till his death. A khana- 
damad is aresident son-in-law. The third 
and fourth paragraphs appear tc me to ap- 
ply to Tahsil Wazirabad tribes and Arains 
of Sharakpur amongst whom, according to 
the fourth paragraph, a resident son-in-law is 
entitled to inherit if there is no son provided 


The second, third and fourth. 
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the father of the daughter has gifted or. 


bequeathed to either his daughter or her 
husband his property by a written deed. In 
the present case there was only an oral gift 
followed by a mutation so that in any case 
this volume of Customary Law does not help 
the defendants, I have no doubt, however, 
that this fourth paragraph refers only to the 
tribes of Tahsil Wazirabad andthe Arains of 
“ Sharakpur. This is made still clearerif the 
answers to questions Nos. 47 and 5] are seen. 
The answer to question No. 47 is that in no 
case can daughters inherit except amongst 
the tribes of Tahsil Wazirabad and the 
Arains of Tahsil Sharakpur. The tribes of 
Tahsil Wazirabad and the Arains of ‘Sha- 
razpur are again exceptions to the general 
rule laid down in answer No. 5]. Lastly 
the illustrations .to question No 48 are 
instances of daughters and khanadamads 
succeeding in Tahsil Wazirabad. 

. For the reasons given. I would hold that 
the custom of gift to daughters or khana- 
damads has not been proved in the present 
case. I would, therefore, dismiss the appeal 
with costs. . 

Bhide, J.—I agree. ae 

A. Appeal dismissed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1405 of 1928: 
February 9, 1933. f 
Jar LAL, J. 
Musinimai BANSAN-—DEFENDANT— 
APPELLANT 
versus , 
ISHAR SINGH AND ANOTHER — 
PLAINTIFFS — RESPONDENTS. 
Customary Law 


(Punjab) —Succession — Widow's . 


right to succeed collaierally among J ats of Ambala Dis- f 


triet. 

Among the Jats of the Ambala District -widows are 
entitled by custom to succeed collaterally in the 
same manner as their husbands would have succeeded. 
Aso v Tabi (2) and Sultan Bibi v. Ghulam 
Haidar Khan (3), followed. - Khem Bai v. Bhowant 
Pas (1) and Ago v.. Tabj-(2), not followed. - - 


L 
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“Second Civil Appealfrom the decree of 
the District Judge, Ambala, dated the 14th’ 
April, 1928, reversing that of the Subordi- 
nate Judge, Fourth Class, Rupar, dated the 
3rd November, 1927. : 

Mr. N. C. Pandit, for the Appellant. 

Mr. Nawal Kishore, for the Respondents, 

Judgment.—The suit inthis second ap- 
peal related to land which originally belong- 
ed to Kharak Singh, a Jat of the Ambala 
District. He adopted Mangal Singh who 
died childless. The adoption, it may be 
mentioned, was not .a formal one but it is 
conceded by Counsel on both sides that it 
was an appointment of.an heir under the. 
Customary Law of the province. On the 
death of Mangal Singh the land was mutat- 
ed in favour of Musammat Bansan the 
widow of Nihal Singh, a collateral of 
Kharak Singh in the fourth degree, and it 
appears that this lady is in possession of 
the land.- The natural brothers of Mangal 
Singh instituted the suit out of which this 
second appealhas avisen for possession of 
the land. The trial Court ‘dismissed the , 
suit but the District Judge on. appeal ‘has 
decreed it. 

“The main issue which arose in the case 
was whether according to custom Mussam- - 
mat Bansan, the widow of a collateral in 
the fourth degree was entitled to inherit the 
land of Kharak Singh which her husband’ 
would have inherited. Incidentally a 
question also arose as to the ancestral nature 
of the land. The District Judge has found 
that. out of the land in suit3 bighas 15 
biswas comprising fields Nos. 76 and 83 
have not been proved to be ancestral and 
that the rest of the land has been so proved. > 
This conclusion the learned District Judge 
reached ona consideration oftwo facts: (1) 
that the name of Dhanna, the common 
ancestor of Kharak Singh and Nihal Singh 
appears in the settlement pedigree-table 
of 1887 and (2) that in 1852.the land in 
suit, excepting what has been held to be 
self-acquired, was a joint holding in which 
Khazan Singh, father of Nihal Singh, held 
a half share and Kharak Singh held the 


-` other half share. 


It is contended on behalf of the respon- - 


dents that the District Judge was not legal. . 


ly entitled to hold on these facts that the 
land was ancestral. I am unable toaccept 
this. contention. The conclusion of the 
District Judge on this question must be 
held to be a finding of fact, and no authority 
has been cited that the conclusion was not 


legally possible on the facts found by the 


District Judge, 
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This brings me tothe main contention in 
the caseon which the District Judge has 
granted a certificate. It is conceded by the 
respondehts.Counsel and it is obviously a 
fact that the burden of proving that the 
widow, of the collateral was not entitled to 
succeed to the estate of Kharak Singh was 
on the plaintiff in view of the mutation in 


herfavour and of her undoubted possession- 


of thélandin suit. .The District Judge re- 
lied-upon Khem Bai v. Bhowani Das (1) and 
Aso v-Fabi (2), in support of his conclusion 
that’ the widows in’ this’ province do: not 


succeed collaterally. The view ‘taken in, 


these cases, however, has not been accepted 
to-be.correct in subsequent judgments of the 
Chief Court of-the Punjab, see, for instance, 


Sultan Bibiv. Ghulam Haidar Khan (3), in, 
which most of the previous cases have been- 


mentioned and the rule laid. down in-Aso v. 


Tabi- (2), has been expressly dissented from.. 


Moreover, in answer to question No. 39 (a) of 
the Customary Law of the Ambala District 


itis recorded that the widows are entitled to- 


succeed collaterally in the same manner in 
which their husbands would have succeeded, 


Therefore, there is not only a presumption: 


in-favour ofthe appellant by virtue-of her 
possession and the mutation in her favour 
but also according to the custom which has 
generally been recognised to prevail in this 
province and also by virtue ofthe answer to 
the question in ‘the Customary Law of the 
Ambala District. 


So far as the oral evidence led in the case 
is concerned it is worthless. Ten witnesses 
were produced by the plaintiffs. They 
make general statements to theeffect that 


widows donot succeed collaterally but are, 
not able to cite a single instance in support - 


of their allegation. Similarly the defendant 


produced six witnesses who gave evidence ` 
_ pondent. 


in her favour but they were unable to cite 
a single instance in point as the only 


instance cited relates to collateral succes-' 


sion by males. The question, therefore, has 
to be determinedon a consideration of mat- 
ters which have first. been discussed in 
this judgment, and the view taken by the 
learned District Judge cannot therefore be 
“sustained. 


` I accept this appealso far as to grant the 


plaintifisa decree for possession of 3 bighas - 


and 15 biswas of the land in suit, fields Nos. 
76 and 83, and dismiss the: suit with 


(1).69P R 1896. = 

(2) 77 P R 1893. i i l 
© 24 Ind Oas 358; 32 P- R 1915; 206.P L-R 
1914: S Sia 
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regard tothe rest of the land. I leave the. 
partiesto bear their own costs throughout. | 
“A. ' . Appeal partly accepted. . 


—— a 


‘MADRAS HIGH COURT. 
_. Appeal against Appellate Order No. 
Leet 130 of 1929. P 
March 13, 1933. P 
5 PAKENHAM WALSH, J. Sah 
PAKKIRI MUHAMMAD ROWTHER: :. 
j — PETITIONER —APPELLANT E 
VETSUS ; : oon 
MAIDEEN PICHAISAHIB—DECREE- . 
Se HOLDER — RESPONDENT. -> Ga a 
.Civil Procedure Code (Act V of 1908), 8.47, O. 
XXI, r. 100—Mortgage-decree—Puisne mortgagee. 
setting up paramount title in execution, legality ‘of 
Applicability of 8. 42. AE he 
“Where a decreé has heen passed ina mortgage 
suit for sale of the, mortgaged properties, a puisne 
mortgagee who was a party to the decree caunot be. 
allowed to attack thé decree in execution prcceedings 
by setting up a paramount title to ‘those properties, 
Sahu Nand Kishore v. Dhanpat Rai (4), Kheirapal 
Singh -Roy v.-Shyama Frasad Barman (5),* Ram 
Charan Sahu v. Salik Ram Sahu (6), referred to, 
Assuming such an objection can be raised the * only’ 
section under which it can lie ‘is s. 47, Civil Pró- 
cedure Code. Sivasamba Iyerv. Kuppan Samban (1), 
Appia Rukmani Ammal v. Kuttuvava Narasimha, Iyer: 
(2), Govindarajulu Naidu v, Chinnathambi Padayachi 


(3), referred to, 


- Appeal against the order of the Court of: 
the Subordinate Judge, Dindigul, dated: 
the 5th November, 1928, and made in’ A. S- 
No.3 of 1928 (E. A. No. 412 of 1927, E. A: 
No. 375 of 1927, E. P. No. 1532 of 19.6, 
O. S. No. 189: of 1925 on the file of the- 
Court of the District Munsif of Peria-. 
kulam). i . ; 
Messrs. S. Nagaraja Iyer and J. R. Alwar. 
Naidu, for the Appellant. f 
Mr. K. V. Srinivasa Iyer, for the Res- 
Judgment.—The appellant is the llth 
defendant in the suit. The respondent .-is 
the plaintiff (decree-holder-auction-purchas: 
er). The plaintiffhad brought the suit on. 
a mortgage. The llth defendant was im- 
pleaded as puisne mortgagee. A: mortgage 
decree was passed.” The property was 
purchased by the decree-holder and deliver- 
ed over to him... Eleventh defendant -put , 
in an application saying that part of thè.. 
property marked ‘A’ should not bd delivered- 
possession of as he had certain rights in it. 
He was asked to define his rights properly.” 
by way of filing an affidavit, and he did so- 
stating that he claimed both an easement : 
right of way through portion ‘A’ and. also, 
right in the- portion. A as.cd-sharer. ‘with 
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the mortgagors ofthe property. His appli- 
cation was put ‘in both under s. 47 and 
O. XXI, r. 100, Givil Procedure Gode.. The 
application was dismissed by both the 
courts below. The present second appeal 
has been filed against these decisions. 

A preliminary point was taken that the 
petition was one under O. XXI, r. 100 and 
not under s. 47 and so no first or second 
appeal lay. Theappellant was a party to 
the suit and was bound by the decree and 
even a party who has been exonerated is a 
party to the suit for purposes of s. 47: 
Sirasamba Iyer v. Kuppan Sambhan (1), 
Appia Rukmani, Ammal v. Kuttuvava 
Narasimha Iyer (?) and Govindarajulu v. 
Chinnathambi Padayachi (3). The question 
whelher a party bound by a decree can seek 
in execution to have the decree set aside 
is a different one from whether, if he does 
make such an application, it is to 
be under O. XXI, r. 100 or unders. 
47. Iconsider that the only section under 
whichit can lie, if it lies at all, iss. 47, but 
Iagree with lower Courts that the petition 
will not lie at all. Three cases have been 
quoted tome, Sivasamba Iyer v. Kuppan 
Samban (1), Appia Rukmani Ammal v. 
Kuttuvava Narasimha Iyer (2) and Govinda- 
rajulu Naidu v. Chinnathambi Padayachi 
(3), where parties to a decree had been al- 
lowed-to. put forward paramount title in 
execution proceedings but in all those cases 
the parties had been exonerated and they 
were therefore not bound by the decree. 
In this case the 1th defendant*was implead- 
edas a puisne mortgagee. He remained 
ex parte. Decree was passed against him 
and he allowed the sale to take place. He 
now comes forward to object to the execu- 
tion on the ground of paramount title. The 
question is whether he can be permitted to 
do so. No authority has been quoted to 
show that such a thing can be permitted. 
The published . report in Govindarajulu 
Naidu v. Chinnathambi Padayachi (8), does 
not disclose that the objecting defendants 
had been exonerated, but upon calling for 
the records of the case I find that itis so. 
No doubt the paramount title set up by 
the 11th defendant is not an issue in the 
suit. and the court was not bound to adjudi- 
cate upon it in the suit if seb up, buta 
decree ‘has been passed against him in his 
capacity as puisne mortgagee. Several 
cases are quoted for the respondent whieh- 


(1) 32 Ind Cas. 769; 29 M L J 629, l 
(2) t3 Ind. Cas. 730; 41 M L J 54; 14LW 83; 
(921, M WN487, ` ; 
(3) 111 Ind, Cas 147; A I R 1928 Mad, 1270. 
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show that a party bound by a decree cannot 


. be allowed: to attack the decree in execu- 


tion proceedings on the ground of para- 
mount title: Sahu Nand Kishore v. Dhan- 
pat Rai 133 Ind. Cas. 902 (4), Khetrapalsingh 
Roy v. Shyama Prasad Barman (5) and Ram. 
Charan Sahu v. Salik Ram Sahu (6), In thè 
last case the learned Judges say at page 
221:* oe 

“It is clear tousthat s 47 of the Civil Proc.dure 
Qode has no application to the circumstances of the 
case beforeus The question which arises between 
the partiesto the suit does not relate to the execution, 
discharge or satisfaction of the decree, but is one 
which, if decided in favour of the plaintiff-appellant, 
strikes at the very root of the decree which the res- 
pondent is seeking to execute,” a ih, 

This isexactly the case here. As regards 
an exonerated defendant who is not bound 
by the decree it is perfectly clearthat he 
can, if his interests are effected by executing 
the decree against those who are bound by 
it, ask the court to hold that the decree shall 
not be executed against his interests for a 
defendant bound by the decree to do so is 
to attack the decree itself. This is not a 
case where the properties sold are in excess 
of what the decree orders to be sold. Admit- 
tedly the properties which have been sold 
or the properties which have been ordered 
by the decree to be sold. and the appellant's 
attempt is toset eside that decree by which 
he is bound by setting up his paramount 
title in execution proceedings. In my opi- 
nion, the courts below are right in holding 
that he cannot do so. Inthe result this 
appeal fails and is dismissed with costs. 

N. KA, : Appeal dismissed. 

(4) 133 Ind. Oas. 902; Ind. Rul. (1931) All. 758; A I 
R 1932 All 49. 

-(5) 32 O 265, 

(6,121 Ind Cas, 702; 52 A 217; Ind, Rul. (1930) All 


180; A I R 1930 All 628. 
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OUDH CHIEF COURT. 
Second Civil Appeal No. 388 of 1931, 
January 17, 1933. 

BISHESHWAR NATH AND Nanavorry, JJ. 
Musammat NIAMATUL NISSA— 
DeveNDANT—APPELLANT 
VETSUS 
HAFIZUL RAHMAN AND OTHERS — 

PLAINTIFFS ~ RESPONDENTS. | 

Muhammadan Law—Wagqf+Waqt deed conferring 
benefits on Muslims of a Village—Subsequent deed 
depriving them of the benefits—Suit for declaration 
that subsequent deed is null and void—Srecific Relief 
Act (I of 1877), 8.42. 

A deed of wagf executed by a Sunni Muhammadan 
for the maintenance of himself and his aulad in 
respect of his entire preperty provided, inter alia, 
that ifthe wagif's line became extinct the entire 
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property were togo towarda the education of the 
Children of Muslims of a particular village and the 
maintenance of the mosque in that village. He 
subsequently executed another deed depriving the 
Muslim residents of that village of the benefits con- 
ferred by the deed of wagf. Ina suit by some of the 
Muhammadan residents of the village fora declaration 
that as the wazif not being competent to executefthe 
second deed, it was null and void and not binding 
n the wagf property: 

“Held, ea prop tha plaintifs were deprived of 
“ benefits cenferred on them by the wagf deed, they 
were entitled to maintain the suit under s. 42, 
Specific Relief Act. Wajid Ali Shah v. Dianat-ullah 
Beg (4), distinguished Zafaryab Alt v. Bakhtawar 
Singh (l. Jawahra v. Akbar Husain (2), Muhammad 
Alam v. Akbar Husain (3), referred to, 


Second „Civil Appeal against the decree 
of the District Judge, Bara Banki dated 
the 5th October, 193], confirming that of the 
Additional Subordinate Judge, Bara Banki, 
dated the 30th August, 1930. ` 

Mr. A. P. Sen, for the Appellant. 

. Mr. M. Wasim, for the Respondents. 


` Judgment.—This is a defendant's 
appeal againstthe decree dated the 5th of 
October, 1931, of the learned District Judge 
of Bara Banki affirming the decree dated 
the 30thof August, 1930, the Additional Sub- 
ordinate Judge of that place. 

- The facts of the case areas follows.— 

On the 6th of August, 1920, one Shaikh 
Abdul Rauf aSunni Muhammadan, resi- 
dent of Bhilsar, executed a deed of wagqf 
“for the maintenance of himself and his 
aulad,” in respect of his entire proper-y. 
The main provisions of this deed were 
that the executant was to be a mutawalli 
for hislife and that he was to appropriate 
during his lifetime the entire profits of 
the wagf property, that afterhim his son 
Fazlul Rahman was to be mutawallti and 
the latter was also to get the entire profits 
ofthe property, that his wife Rasulunnissa 
after his death wasto get a maintenance 
of Rs. 20 per month, and Niamat-un-nissa, 
wife of Fazlul Rahman, if she survived the 
latter, was also togetthe same amount of 
maintenance and in case the wagqif’s line 
became extinct, the entire profits of the 
property were to go towards the pro- 
pagation of Islam, maintenance of orphans 
secular and religious education of Sunni 
Mussulmans, other charitable and religious 
purposes particularly in aidof the Aligarh 
College, Nudhwatul Ulma, Anjuman 
Himayat Islam, Lahore, Arabic School of 
Deoband, other Islamic schools and 
Anjumans and the education of the children 
of Moslems of Bhilsar and the maintenance 
of thamosque in Bhilsar. 


. 
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The deed also- 
provided that a fixed amount of Rs, 100 
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per annum was to be spent frem the 
date ofthe execution of the deed for 
expenses of Maulud, Fatiha on Giarhwin, 
Fatiha ofthe dead of the family in aid 
of Moslem orphans and in propagation 
of Islam. As regards the mutawalliship, 
it was laid down that after Fazlul Rah- 
man his wife Niamat-un-nissa was to be 
mutawalli and after her the eldest in the 
male line and failing them the eldest 
daughter of Fazlul Rahman and her 
descendants. The waqif's wife and his 
only son Fazlul Rahman both died in 
the wagij's lifetime and the latter left no 
issue. So Niamatunnissa, widow of Fazlul 
Rahman was the only person out of these 
named in the wagfnama who was left. 
Thereupon Shaikh Abdul Rauf on the 8th 
of July, 1929,executed another deed em- 
powering her to appoint a mutawalli to 
succeed her but providing expressly that 
he did not wish any of his brothers, nephews 
or their descendants to be appointed 
mutawallis. The deed also authorized 
Niamat-un-nissa during her lifetime to 
appropriate the whole of the income of thé 
wagf property just like himself. It also 
gave her full power of alienation in res- 
pect ofcertain groves and abadis entered 
in the wagf deed. 5 

Abdul Mabud and Muhammad Yusuf, 
plaintiffs, the own brothers of the wagif 
Abdul Rauf, brought the present suit for 
a declaration that Abdul Rauf was not 
competent to execute the deed dated the 
8th of July, 1929, and that it was null 
and void and not binding on the waqf 
property. 

Both the lower Courts have held that 
Abdul Rauf having parted with the 
ownership .of the property by execution 
of the deed of wagf in favour of God he had 
no power left to make any alteration. 
intheterms ofthe deed. The learned Dis- 
trict Judge alsə observed that as the 
plaintiffs in certain eventualities- could 
under the terms of the deed of wagf of 1920, 
be appointed mutawallis and they had. 
been expressly excluded from it under 
the subsequent deed of 1929, they are 
entitled to ask for a removal of this cloud 
upon their right to be made mutawallis. 

The main contention urged by the 
learned Counsel for the defendant is that 
the plaintiffs had no locus standi to main- 
tain the suit under s. 42 of the Specific 
Relief Act. It is argued that the plaintiffs 
are not persons entitled to any legal 
character or to any right as to any pro- 
perty which could entitle them to claim 
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the declaration sought. It is further con- 
tended that the right contemplated by 
5. 42 refers to an existing and not a mere 
contingent right. Paragraph 6 of the plaint 
shows that the  plaintifis claimed to be 
interested in the protection and due 
management of the wagf property as well 
as in keeping alive the purposes of the wagf 
and to beentitled to be benefited by it as 
members of the public as well as family 
heirs of the creator of the wagqf. There can 
benodoubt that under the terms of the 
deed of wagf and in the events which 
have happened,the whole ofthe income 
ofthe ` wagf property since the death of 
the wagf was to be appropriated fcr 
religious and charitable purposes mention- 
ed in the deed . which included the’ educa- 
tion of the Mussulman children of Bhilsar 


and the maintenance of the mosque in that’ 


village. The plaintiffs as Muhammadan 
tesidents of Bhilsar would, if this pro- 
vision ofthe deed of 1920 were to come 
into operation, clearly derive certain 
benefits fromthe wag7. The latter deed of 
1929 deprives them of these benefits and 
allows the 
appropriate the whole income of the waqf 
property, withthe exception of Rs. 100, to 
her own use. In Zafuryab Ali v. Bakhta- 
wir Singh (1), a suit was brought by 
certain Muhammadans to set aside a mort- 


gage of endowed property belonging to` 


a mosque, a decree enforcing the 
mortgage and sale of the morigag- 
gaged property in execution thereof and 
for the 
the purchaser and also for'ejectment of 
the purchaser. It was held that the plaint- 
iffs,as Muhammadans entitled to frequent 
the mosque and to use the other religious 
buildings connected with the endowment, 
could maintain the suit. The decision was 
referred: to with approval inthe Full Bench 
case of Jawahra v. Akbar Husain (2), and 
was followed in Muhammad Alam v. Akbar 
Husain (3). In the last mentioned case 
their Lordships of the Allahabad High 
Court quoted with approval the following 
observations of Mr. Amir Ali in his work on 
Muhammadan Law, Vol. 1, 3rd edition at 
page 455:— 2 


“Thejudgment of the Allahabad High Court 


Jawahra v. Akbar Husain (2) seems to be in con- ' 


formity with the provisions of „the Muhammadan 
Law. Ashas been already pointed out from Radd- 
ul-Mukhtarand Fatwai Kazi-Khan every Muham- 
madan who derives any benefit from a waqf or trust 
is entitled to maintain an action against the mutawalli 
(1)5-A 497; A W N 1883, 91. ji 
(2) 7 A 178; A W N 1883, 324. : 
(3) 6 Ind. Cas, 835; 32 A 631; 7 A L J 797, 
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defendant ` Niamat-un-nissa to. 


demolition-of buildings erected by | 
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to establish his right thereto, or against a trespasser 
to recover any portion of the waqf property which has 
been misappropriated, joining any other person who 
may participate with him in the benefit.” 

The learned Counsel for the appellants 
has placed strong reliance on the decision of 
the Allahabad High ‘Court in Wajid Ali 
Shah v. Dianat-ullah Beg (4). In this 
case a Muhammadan brought a suit against 
aperson’in possession of certain property 
fora declaration that the property wes 
waqf. He did not allege himself to be 
interested in the property further or other- 
wise than as being a Muhammadan. It was 
held that the suit was not maintainable 
under the provisions of s. 42 of ActI of 
1877. Inour opinion this case is not in 
point. The plaintiffs in the present case, 
are interested in the wagf not merely as 
Muhammadans or as brothers of the waqif 
but also as residents of Bhilsar. They are 
as such entitled to certain benefits from the 
provisions of the waqf deed relating to the 
education of their children and the 
maintenance ofthe mosque in the village. 
As they are deprived of these benefits, for 
the time being, by the deed of 1929, we 
think that they should be held entitled to 
maintain the present action. We must 
therefore overrule the defendant's con- 
tention on this ground. 

It was also faintly contended that the 
deed of 1929 dozs not modify the deed of 
1920 in sucha way as to make it invalid. 
We think this contention has no ‘sibstance. 
Even a casual glanceat the two deeds is 
sufficient to show that the latter deed 
imposes new conditions and introduces new 
provisions: which are in direct, contraven- 
tion ofthe provisions contained in the 


„earlier deed. 


The result therefore is that the appeal 
fails and is dismissed with costs. 

N.A. Appeal dismissed, 

(4)8 A 31; A W N 1°95, 318. 


LAHORE HIGH COURT. 
Criminal Appeal No. 744 of 1932. 
March 8, 1933. 

TEK CHAND AND MONROE, JJ. 
EMPEROR — APPELLANT 
VETSUS 
SIDHU MAL AND ANOTHER— AOCUSED— 
RESPONDENTS. 

Punjab Small Towns Act UII of 192246, ss. 4, 38— 
Appointment of Committee—One member not in 

ndia—Committee, whether comes into existence. , 

Under the Punjab Small Towns Act where the 
Local Government has declared 4 particular area to 
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be a Small Town and the Commissioner has issued 
the notifications mentioned in e, 4 ofthe Act, a 
committee is constituted. The fact that one of the 
members appointed to the commiltee was either not 
in India atthe time of the Notification, or he left 
the country very.soon after, without taking the oath 
of allegiance or entering upon his duties asa member 
of the Committee is no ground for holding that the 
Committee had not come into existence. Venkata- 
nama Ayyar v. Hamid Sultan (1), Raghunandan 
Ramanuja Das v. Bibhuti Bhushan Mukherji (2), 
Sitharam Chetty v. Subramania Aiyar (3), referred to. 
Lp. 477, col. 2.) 

Criminal Appeal from an order of the 
Magistrate, Third Class, Palampur, District 
Kangra, dated the 14th December, 1931. - 

Mr. C. H. Carden Noad, The Government 
Advocate, for the Appellant. 

Mr. M. C. Sud, for the Reepondents. 


Tek Chand, J.—This is an appeal 
preferred by the Local Government against 
the order of Munshi Muhammad Bakhsh, 
Magistrate, 3rd Class, Palampur, District 
Kangra, acquitting the respondents of an 
offence under s. 38 of the Punjab Small 
Towns Act. The case was started on a 
complaint filed by the Small Town Com- 
mittee for alleged contravention ofs.35 (11) 
and (m) of the Act by constructing a 
projection in front of their house without 
the permission of the Committee, 

The Magistrate after recording the evi- 
dence cn the merits acquit'ed the respond- 
ents on the short ground that the Small 
Towh Committee was “not in existence” on 
the 20th June, 193], when the complaint. 
was lodged on its behalf. 

The relevant facts are few and simple 
and are notin dispute. In 1924 a Small 
Town Committee was established at 
Palampur under the provisions of the 
Punjab Small Towns Act, The Committee 
was to consist of five members, of whom 
four were to be elected by the inhabit- 
ants andone appointed by the Commis- 
sioner, Jullundur Division, the term 
of office of each member being three 
years, Early in 1931 elections were duly 
held and the Commissioner by Notification 
Nos. 3042-3, dated the 24th of April, 1931, 
published in’ the Punjab Government 
Gazette Part 1-B on the 8th of May, 1931, in 
_pursuance of the provisions of sub-s. (3) 
of s.4 of the Punjab Small Towns Act, 
notified that the four persons named 
therein had been duly elected members of 
the Committee and that Rev. O. R. H. 
Wilkinson had been appointed a member 
by him. It appearsthat Rev. Wilkinson 
was either not in India at the time of the 
Notifseation, or he left the country very 
soon after,. without. taking. the oath of 
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allegiance or entering upon his duties as a- 
member of the Committee. As he did not 
return to Palampur for some time, the 
Commissioner by Notification No. 5681, 
dated the 4th of September, 1931, publish- 
ed in the Punjab Government Gazette, dated 
the llth of September, 1931, Part 1-B, 
cancelled his appointment as member 
with effect from the date of the publi- 
cation of the Notification and in his place 
appointed Lala Parduman Chand Sud. 
On these facts the trial Magistrate has held 
that the Committee was not in existence 
between the 8th of May and the 11th of 
September, 193], as excluding Rev. OC. R: H. 
Wilkinson the number of its members was 
less than five, which is the minimum fixed 
under s.4 (1) ofthe Act, and consequently. 
no ccmplaint on behalf of the Committea 
could be lodged in a Court of Law. , 

After examining the judgment and hear- 
ing both Counsel I have ro doubt that the 
view taken by the Magistrate is erroneous, 
Section 3 of the Small Towns Act lays 
down the procedure by which the Local 
Government, is’ authorised to declare a 
particulararea to be a “Small Town" for 
the purposes of the Act, and s. 4 (1) 
provides that there shall be established. 
for each “Small Town” a Commitiee to be 
known as the town Committee, consisting 
of such number of members, not less than 


‘five, as, the Local Government- may fix, 


Sub-section (2) authorises the Locgl Govern- 
ment to fix the proportion of elected mem- 
bers and sub-s. (8) directs that the appoint- 
ment and election of membeis shall be 
notified by the Commissioner in the Punjab 
Government Gazelte. Onthe publication of 
such notification the constitution of the 


` Committee is complete and if any casual 


vacancy in the personnel of the Committee 
arises thereafter, it shall be filled accord-. 
ing to the procedure described ins, 8. In 
s.5 it is laid down that every Ccmmittee 
shall be a body corporate by the - name of 
the town committee of the small town and 
shall have perpetual succession and a 
common seal, and may sue and besued in 
its corporate name, The term of office of 
each member is fixed as three years by 
s.6, which also provides that on the com- 
pletion of the term the outgoing member 
shall, unless the Local Government other- 
wise directs, continue in office until the 
election or appointment of his successor is, 
notified. 

From these provisions of the law it is- 
clear that it is the Statute and the notifi- 
cations issued thereunder, which constitute 
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the committee and ths fact: that there are 


one or more vacancies in the number of. 


members constituting it’ does not makeit 
an invalidly. ccenstituled-’. corpoieticn.: 
Venkatarama - Ayyar v. Hamid Sultan 
70 Ind. Cas. 987 (1). 
not dissolved by the death, 
removal or withdrawal of oneor all of the 


members, but is a continued entity, the. 
personnel only being reconstituted : Raghu- - 


nandan Ranannya Das v. Bibhuti Bhushan 
Mukerji (2). and Sitharam Chetty v. Sub- 
ramaniatijer, (3). 

The ledrned Magistrate appears to: have 
© been impressed by the provision of s. 4-A: 
which requires every person, who is elected 


or nominated to be a- member, to take the, 


oath of-allegiance before taking his seat, 
and lays down -that if heomits or refuses 
to do so; his election or appointment, as 
the case maybe, shall be invalid and his 
place on the Committee will be filled in the 


manner laid down in cl. (11) ofthe sece .. 


tion.’ But this does not and cannot affect 
the existence of the Committee. It only 
creates a- vacancy just as. would occur on 
the death; resignation or removal of a mem- 
ber, though the mode of filling the vacancy 
in this case would-be somewhat. different. 
Itis conceded that-if one of the five mem- 
bers suddenly died after he had taken 
the oath; the Committee would not cease to 
„exist, nor would the ‘surviving members be 
incapacitated. from performing their 
duties or holding meetings of’ the Com- 
mittee, provided three members who form 
a quorum are present, It seems to me 
that-the position is' exactly the same, if a 


person, who has been properly elected or. 
appointed and. whose election or appoint-. 
ment has béen duly notified in: the Gazette 


omits or refuses -to:take the oath. 


Mr. Mehr Chand Sud for the respondents. 


frankly admitted that Rev. ©. R H. 
Wilkinson became a member. ofthe Com- 


mittee on the 8th May, 1931 when the. 
was 


Notification of his appointment 
publishedin the Gazette, and that at any 


time: after that date he could take the- 


_ Oath and attend the meetings . of-the Com- 
mittee until the llth of September when 
the aforesaid Notification was cancelled. 
It cannot be said, therefore, ihat between 
these two dates the Committee consisted of 
less ‘than five members, ‘though one of 


(1) 70 Ind. Cas. $87: Mi M LJ161; (1923) M WN 78; 
32 ML T 114; 17 LW 56: A1 R 1993 Mad. 360, 
-(2)12Ind Cas 147; 39 O 204 at p 308. 
(3)32 Ind Cas. 211;.39 M 4 700 at; P. 711; 20M LJ 
29; 19M L T 25; 3 L W53. 


ait otêr 4. AN Fatot. 


The Committee is 
-resignation,, 


“ait 


them might, not, have been sibtuallly avail- 
‘able for taking parb in its meetings... 

Lhave no ‘doubt that the” finding of the 
Magistrate, that the Committee was “not 
in existence” at thé time when the com- 
plaint was filed is mainfestly wrong. 

I would accordingly accept this appeal, 
set aside -the order of acquittal and remit 
the case to him for disposal in accordance 
with law. - 

Monroe, JE agree. ‘ < 

A. Appeal.accepted. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 150 
, of 1932. 
October 5, 1932. 
Ferrers, J. C., AND RUPOHAND, A. dJ. C. 
HARUMAL HOTCHAND— APPLICANT 
versus 
Khan Bahadur Hajt IMAMBUX J ATOI— 
OPPONENT. 

7 Criminal Procedure Code (Act V of 1898), s. 197-— 
Words used in oficial capacity—Complaint in 
respect of such words—Previous sanction of local 
Government—Necessity of. - 

here a zemindar 


requested an - Executiye 


‘Engineer to provide bim with. a more liberal supply 
-of water and the 


Engineer answered, ‘Bhena,, we 
supply water, still you say you are dissatisfied’ and the 
repens made a complaint under s. 504, Penal 


leia, that previous sanction of the local Govern- 
ment was necessary beforeentertaining the complaint 
asthe words used by the Engineer could not have ` 
beén'uttered’ except in his official capacity. Emperor 
v. Hidayatullah (1), In re Ghulam Sharif-ud-dauléh 
(2), relied on. 

Criminal Revision Application to. quash 
the proceedings and the process issued: 
therein by the District Magistrate, Nawa- 
bshah- : ; 

Mr. C: M..Lobo, Public Prosecutor the 
the Applicant. 

Mr. Partabrai D. Punwani, for the Oppon- 
ent. 

Judgment.—By this application which 
is made under s. 439, Criminal Procedure 
Code, we are asked 'to examine the pro- 
ceedings in the case of K. B. Haji Imambux 
Jatoi v. Mr. Harumal Hotehand, an Execu- 
tive Engineer, and to quash the proceedings 


“and the process issued therein by the District 


Magistrate, Nawabshah. 


- The complainant isa Khan Bahadur and 
a Special Magistrate. He is alarge land- 
holder and pays assessment of more than 
Rs. 10,000. He alleged, that on the 25th of 
June, 1932, _while he was visiting his lands. 
he became aware that the pipe provided 


448 
for the purposes of irrigation was 
no more than 6. inches in diameter. 


Finding that the supply: of water which 
such a pipe would yield was insufficient 
for his purposes, he applied to the Execu- 
tive Engineer, who acceded to his request 
and directed a subordinate to replace the 
6 inch pipe by one of 9inches in diameter. 
But the zemindar was still dissatisfied. 
He demanded a pipe of 16 inches. This 
wasrefused. He persisted in his importunity 
and the Executive Engineer was finally 
so far provoked that he is alleged to have 
answered : 

“Bhena, we Sepi water, still you say you are 
dissatisfied ” 

The meaning of the word “Bhena” need not 


here be elucidated. It issaid to be a covert way 
of conveying a most deiogatory imputation. 
The Khan Bahadur took the insult very 
much toheart. He made a complaint under 
s. .004 of the Indan Penal Code. The 
District Magistrate entertained this com- 
plaint himself. He began by holding a 
preliminary enquiry. Five witnesses were 
examined, four of whom broadly supported 
the complainant. The leained Magistrate 


thought it extremely improbable That a- 


Baluch belonging to a very respectable 
family would file a faise complaint on 
oath embodying such a charge as this. 
In these circumstances he held ihat prima 
-facie there was sufficient justification for 
holding regular enquiry. He did not think 
that the previous sanction of Government 
was necessary for proceeding against the 
Executive Engineer, since using abusive 
language formed no part of Government 
duty. Łe, therefore, ordered process to 
issue. Against this order the Executive 
Engineer has ecme to us in revision. He 
raises three points :— 

The first is that the complaint cannot 
be entertained without the sanction of Local 
Gevernment requiied by s. 197 of the 
Criminal Procedure Code. 


The second is that the words complained 
of do not in ény event fall within the scope 
of s. 504. 

The third is that the matter is so trivial 
that the proper méthod of disposing of it 
would be under s. 95 of the Indian Penal 
Code. 

It is enough for our present purpose 
to consider the first of these three objec- 


tions, 


` The exact words usad by the learned 


District Magistrate are these ;— 
“Nor do ltbink that a previous sanction of Gov- 
trement is aa ae for ' proceeding against “the 
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aczusel since using abusive language forms no part 
of Government duty.” 

The applicant contends that this pro- 
position is: nos good law. The identical 
question involved has been already consi- 
dered at full length in Emperor v, Hidayat- 
ullah (1). 

Mr. Partabrai contendsthat the devision 
at which we arrived in thit case requires 
re-consideration. He has quoted some five 
cases which he says were not brought to 
our notice before we delivered that decision. 
The cases relied: upon are: Amanat Ali v. 
Emperor (2), Hanmant Srinivas v. Emperor 
(3), In re Narayan Jain Mahajan (4), 
Raja Rao v. Ramaswamy (5), and Dalloomiya 
v. Tularam (6). 

We have considered all these cases with 
care and we find no sufficient reason for re- 
opening our p-evious decision. It is clear 
that in every cise the question isa ques- 
tion of fact. It is observable that the 
law has been entirely re-drafted by the 
Criminal Procedure Code Amendment Act 
of 1923. The wording of the old Code 
was :— 

“Ahen any Tudge or any pnblic servant not 
removable from his ‘office without the sanction .. -.. s 
is accused as such Judge or public ‘servant of any 
offences, no courtshall take cognizance of such offence 
except with the previous, sanction ny 
The pret section is materially different, 
It Says 

.-when any public servant who is not 
removable. from his office save by or with, the 
sanction of a Local. Government ~, igs accused’ 
of any offence alleged to have been committed by 
him while acting or purporting to act in the dis- 
charge of his official duty sir 


This amendment sweeps away many. 
cases which though correctly decided under 
the old Code are of no authority now. 
There are many nice questions which 
required consideration under the old Act 
but which no longer arise. The question 
now is simple :— 

Was the accused when he committed. 
the act with which he is charged acting 
or purporting to act in the discharge of his 
official duty ? 


(1) 141 Ind Cas. 583: 27 S L R 3; Ind. Rul, (1933) 
Siad 63: 34 Cr LJ 191. 

(2) 122 Ind Cas. 627; A IR 1929 Cal. 724; 33 O W 
N 1058; Ind. Ral. (1930) Cal. 259; 3) Cr L J 439, 

(3) 122 Ind Oas. 118; A I R 1929 Bom, 375; 31 
Bom, L R 789; 31 Or LJ 353; Ind. Ral. (1930) Bom 
118 
(4) 130 Ind. Cas. 580; 32 Bom L R 1493; A 1 Ri93t 
Bom. 192; 32 Cr L J 575; Ind Rul. (1929) Bom, 2C0; 
ae Cr Cas 225. 

(5) 102 Ind. Cas 317; 50 M 754; 25 L W 60R; 52 M 
JJ 47: (1927) M W N 423; 38M LT 338; Al R 1927 
Mad £68; 28 Or LJ 539; 8 AI Or R170. . 

i) 140 Ind. Cag TLl; (1932) Or, Cas (6; AT R 
1032 Nag 133; 28 Ni R 198. i 
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Now when this question is considered in 
the light of the facts alleged, the answer 
is obvious. A zemindar was requesting 
an Executive Engineer to provide him 
with a more liberal supply of water. In 
Te to that application the Engineer 
said :— 

"Brena, we supply water, still you say you are 
dissatisfied " 

Now when he made this answer he was 
‘clearly acting in his official capacity. The 
words used by him could not have been 
uttered except in that capacity. The cage 
comes within the principle laid down in 
In re Ghulam Muhammad Sharif-ud-daulah 
TS 
; After considering the new cases which 
have been quoted before us in the course 
of the proceedings I see no reason to depart 
from what was said in Hmpeior v. 
Hidayatullah (1). .I am of opinion that 
the learned District Magistrate had no 
jurisdiction without previous sanction to 
entertain this complaint. 

Under these circumstances it is not 
necessary for us to consider the other two 
paints raisect by the applicant. 

Our order will be:— ; 

That the application is allowed and the 
proceedings taken by the District Mag:s- 
trate are quashed. 

NA. 

(7) 9 M 439, 


Application allowed. 


_ ,MADRAS HIGH COURT 
Original Side Appeals Nos. 84 and 97 
` of 1931. 
March 1, 1933. 
Baastey, O. J., AND BARDSWELL, J. 
Tas IMPERIAL BANK or INDIA, 
MADRAS —DEFINDANT—APPELLANT : 
VETSUS - 
S. KRISHNAMURTHI AND ANOTHER 
—PLAINTIPFS —RESPONDENTS. 
Succession Act (XXXIX of 1925:, 3. 273 —Trusts 
Act (II of 1882), s 20—Banker and customer— 
Fixed deposit— Greation of trust by will— Bank 
paying moneys to administrators with notice of trust 
—Breach of trust— Liability of Bank—Trustees 
right to call in trust money. a ; 
A Banker who receives into his possession 
moneys of which his customer has, to his knowledgé, 
become the owner in a fiduciary character, contracts 
the duty not to part with them, even at the mandate 
ofthis customer, for purposes which he knows are 
inconsistent with the customens fiduciary character 
and duty. j 
Where a Bank paid the moneys which a customer 
hed deposited with them, to his administrators but 
` it appeared that the. Bank had knowledge of the 
fiduciary capacity of the administrators and of the 
frust in favour ofthe-plaintifi created by a will 
x 7 N PPE WK Lo eet Bg I E Noe 
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4) 
and that the administrators were dealing with the 
trust money in a manner inconsistent with that 
trust : . se . 

Held, that the Bank were not entitled to the indem- 
nity given by s.,274 of the Succession Actand were 
liable to pay the moneytothe plaintiff with interest. 

The purchase of a house isnot an investment 
authorised bys 20, Indian Trusts Act, for which a 
truste may call in trust property. 

Where there is a specific direction as regards the 
investment of the money in the testator’s will the 
administrators are not entitled to invest the money 
otherwise than as directed by the testator without 
the sanction of thecourt. In re Wall, Jackson v. 
Bristol and West of England Bank Limited (1) and 
Foxton v. Manchester and Liverpool District Bank- 
ing Co (2 , followed. , 9 

Appeal from the judgment and the decree 
of the Mr. Justice Stone, dated the 31st 
July, 1931 and passed in the ordinary 
Original Civil Jurisdiction of the High Court 
in C. S. No. 136 of 1930. 

Mr O. T. G. Nambiar, for the Appellant. 

Messrs. S. Krishnamachari and K. Thiru- 
venkatachari, for the Respondents. 

O. S. Appeal No, 84 of 1931. 


Beasiey, C. J.—This is an appeal 


by the Imperial Bank of India the 
2ndidefendantin the suit. The facts out 
of which the suit and this appeal 


arise are as follows. The plaintiff is the. 
son of the Sanjeevi Rangiah Naidu who on 
the 14th December, 1913, made a will be- 
queathing to the plaintiff his younger son. 
the sum of Rs. 3,121-10-3 which had been 
deposited by him in the appellant in fixed. 
deposit dated the 24th July,: 1913. In his 
will the testator appo’nted Chellammal his 
sister and R. Lakshmiah Naidu, his brother- 
in-law and the plaintiff's maternal uncle, 
the guardians of the plaintiff. .It was fur- 
ther provided that these two guardians were 
to receive the accrued interest earned by 
the sum of money in fixed deposit alteady 
referred to once a year for the maintenance 
and education of the plaintiff till he attain- 
ed majority when he would be entitled to 


-receive the whole amount on fixed deposit 


from the Bank. The plaintiff's father died 
on the 20th January, 1914, andthe two 
guardians applied to this High Court for 
the grant to them of Letters of Administra- 
tion with the will annexed. The grant was 
ordered on the 10th February, 1916, on the 
necessary security being furnished. One of 
the sureties of whom there were three was 
the husband of the lst defendant in the 
suit. The plaintiff was supported by Chel- 
lammal during her lifetime but she died in 
1924 and thereafter the other guardian 
Lakshmiah Naidu would have nothing to 
do with the plaintiff or his support.. The 
plaintiff attained majority in April, 1928, 
and discovered in 1929 that the sum of 


dy 4 
money in fixed deposit esate ‘the Tmperial 
Bank had been withdrawn by. Lakshmiah - 
Naidu and on the 18th Match, 1916, together 
with one year’s interest from the date of 
the deposit by the testator of this money 
.and that .Lakshmiah Naidu had drawn it 
out on the pretext of investing it on more 
advantageous terms as to interest in housé 


qae ý 
„property or some other form of investment. x alone after getting the probate so as 6 


In.other words, the plaintiff discovered that 
‘thé whole of the amount bequeathed to him 
by his father had gone. Lakshmiah Naidu 
died “in September, 1929; and on the Ist 
February, 1930, the security bond having 
‘been .assignéd over-to the plaintiff by the 
Registrar of thé High Court, he filed this 
suif against the widow of one of the sureties 
and in conseguence-of her written statement 
-he made thé appellants’ also. defendants. 
- Before stating some further facts, it is neces- 
sary to refer to the will. In addition to 
the provisions already referred to there is 
- the: direction that the money in fixed deposit 
.-i8° tö bê, transferred and renewed in the 
_-, Hame of, the ininor son (the plaintiff). The 
ot : testator’s intention, therefore, was that the 
' money:.:which he had invested on fixed 
“deposit and which at the time of his making 
E -the Will «was still in fixed deposit should. be 
is transferred to the name of the plaintiff and 
5 :the fixed deposit renewed. As a matter of 
=. fact: On, maturity according to the rules of 
. ithe: Bank the money was transferred to 
» ,guitrent: account so“thatcon the.24th July, 
“7914, 4, this money ceased to be in fixed deposit 
ahd was placed in current account. It is 





o facts;” On the 17th January, 1914, three 
- days ‘before the testator’s- death, Lakshmiah 


` Naidt -and Chellammal, the two guardians 


"appointed under the will, wrote through a 

.. Vakil to the Secretary of the Appellant, Bank 

A calling. the Bank’s attention to the amount 

in. fixed deposit standing in the name of 
the testator and stating that.the testator had 
executed: a will directing that the amount 
standing in fixed deposit should be renewed 
-a€ should be paid to the minor on ‘his 
attaining majority and that in the mean- 
while the interest alone was to be drawn 
by the executors. It was also stated that 
the testator’s eldest son was attempting to 
“draw out this money without any authority 
and the Bank was warned that the money 
was not to be transferred or otherwise dealt 
with till the guardians produced probate of 
the will.. On-the 15th December, 1915, the 
guardians again wrote to the Bank: saying 
that they had. petitioned the High Court*for. 
yprobate and stating : 


rr 
ba be id 
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“now nécessary to state some very important - 


~ T 
ow x 
z A NE - 


s Gus E - we 


* 14410 ~ 


- “the late: Ratigish Naidix yi in his will” "g 
. (the - guardians of his minor 80) the donees of, this 
<amoùúnt- are entitled” to ‘receive .the acerued interest , 
frm: the Madras Bank once a,year for the mainten-.” 
‘ance and education, etc, ‘of the minor son till” he 
attains majority when': my minor son Sêsêntitled to 


receive the full amount of the fixed deposit: sin. the , 


Baok of Madras.” ze 
“We the guardians’ of the minor went to 


withdraw the amount from your Bank now 


purchase a house .or to deposit. the amount’ 
where we can get higher rate of interest 
for the benefit of the minor., We shall be 
highly obliged to youif you will.kindly let 


-us know at an early. date whether there is 


any objection for our withdrawing. the 


amount after producing the necessary pro- , mh 


bate from the High Court of Judicature át- 
Madras.” To this letter the Bank replied 
-by letter of the same date: En 
“We want probate of will required (register- 
ed?) before we cantadvise you on thesubject òf . 
-your letter.” On the 1&th March, 1916, the two, 


guardians again wrote to the Bank’ exiclos-. . 


ing for the Bank's’ perusal the Letters: of: 
Administration with the will annexed which ` 
they had obtained and asking for permission , 
to withdraw the money from the fixed dé- 
posit together with the accrued interest for ~ 


-the use and benefit of the plaintiff who is *“ 


correctly described as a minor. Then fol- 
lows some correspondence with regard to a 
claim made by the guardians to interèst 
after the date of the maturity of the deposit. 
This claim the Bank refused to recognise 
as interest ceased to be paid after maturity 
the amount being then transferred to the 
current. account. AsI have already stated, 
the Bank at the request of Lakshmiah 


. Naidu paid over to him the money then in, 


the current account:-of the testator on thé? 
18th March, 1916; and it is clear that they 
did: so because -he requested them to do:so; 


so that he might invest the amount in the. 
purchase of house property.. This is clear. 


from the Bank’s letter of the 28th April, 
1916, which says; $ 

“You received payment as you. stated you, wished | 
to invest the amount in house property." 

The letter of the 15th December, 1915, writs. 
ten by the two guardians states that the 
money was required 

“to purchase a house or to deposit the amount where 
we can get higher rate of interest for the benefit of the 
minor. 

These are all the facts to which it is 
‘necessary to refer. 

Jt is not clear-from the plaint whether the 
claim against the appellant Bank is“for 
damages for negligence or whether it ‘ig, 
“founded on an. alleged ‘breach of, duty by 
‘theni.; Thisis probably: dus to ‘the fact eat 
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the-appellants were made: party defendants. 
after the 1st defendant's. written statement ` 
had - been’ filed and no amendment of the . 
plaiñt was made. The appellants plead that 
they. are under-no'liability because they are 
protected by s. 273 of the Indian Succession 
Act which gives a full indemnity io all 


"debtors paying their debts and a!l persons 
, dehivering up property to the person to 


whom probate or Letters of Administration 
have been granted. The learned trial 
Judge, Stone, J., however, negatived that 
plea holding that, as the bank had know- 
ledge of the fiduciary capacity. of the ad- 
ministrators and of the trust in favour of 


- the plaintiff created by the will and that: 
‘the administiators were dealing with the 


trust money in a manner inconsistent wiih 
that trust, they were not entitled to the: 
indemnity given by s.°273 of the Indian 
Successicn, Act: The question is, does the’ 
indemnity given by that section cover the 
acts of the appellants? It is clear that the, 
appellants knew of the trust created by the 
will. They had the Letters of Administration 


“with the- will- annexed’ before them and 


must have been aware of what was set’ out 
‘inthe remarks column of the sghedule, 
namely, a PASA DAL 


"The guardians have right to receive only the 
interest accrued onthe sum oncein a year for the. 
support of the minor until the minority expires" ` 
Quite -apart” from the, fact that they knew 
that the testator’s “intention was that the 
money should be transferred to the minor 
and renewed in fixed “déposit in his name, 


they knew also that the administrators were, 


only to draw the interest on that money,- 


“There is no evidence at all that the appel-. 


lants would not have renewed the fixed. 
deposit in the minois‘ name and 1t was for: 


.:them to show that they would not have done’ 


so. On the contrary, from the correspond-. 
ence, the reasonable inference to draw is 
that they would have’ done so but for the’ 
request of administrators for the withdrawal 
of the money. “For what purpose was the 
money to be withdrawn? “For the ptirpose. 
of purchasing house property’ or for invest- 
ment returning a higher ‘rate of interest. 
Before us a contention was raised on behalf: 
of the appellants that’ under s. 40 of the 
Indian Trus‘s Act, trustees have a dis+re-" 
tion to call in any trust’ property invested” 
in any security and t6 invest it in any 
other: security-mentioned in s. 20°and from ` 
time to time vary eny ‘such investments. 
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“Indian Trusts, Act. 
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bank was one authorised by s. 20.. This 
‘argumént proceeds upon the footing that 
the money was to be invested in a first 
mortgage of immovable property. Thatis 
an erroneous assumption because the letter 
states that the ‘money was to be invested 
in the purchase ofa house. That is not 
an investment authorised by s. 20 of- the 
There ‘is nothing in 
the léttér.to the bank to show that any 
investmént was contemplated in any security 
authorised by s. 20 ‘of the Act. On the 
contrary, there is a spécific direction as 
regards the investment of the money in 
the téstator's will (and in my view) tHe ad- 
ministrators were not entitled to invest the 
money otherivise than as directed- by the 
testator without the sanction of the court. 
It seems to me that the appellants with 
full notice of the fact that the administra-’ 
tors were intending to commit a “breach 
of trust paid out the money to them, 
“What is-the’ position of the appéllants?: 
‘In Hart’s law of Banking '(8rd Edition) 
at page 189 it is, stated’ as -a. general’ 
proposition vet B 

“that a banker must not knowingly be a party 


to the application of trust moneys to any purposes 


inconsistent with the trusts ailfecting them.” 


and later on under ‘Notice of trust'it is stated: ` 


“A banker who receives into his” pdssession 


moneys of which his customer has, to higit Know... 
Iédge, bscome the’owner in a fiduciary acharacters > 


contracts the duty not to part with thems even 
at the mandate of his customer, for purpcses whi 
ha knows are inconsistent with the customé 


ciary characterand duty. - ribs: 
If indeed, the banker has knowledge of the::mis 


application’ of trust money received by his customer i 
and prid to him, he is just as much liable for the 
amount as if he had himself been nominated a 
třustes, cf thè money and it had come” into his 
hands as such,” SESA 
and the cases of In re Wall, -Jackson : 
v. Bristol and West of England Bank Ltd, 
(1) and Foxton v. Manchester ant -Livers 
pool District Banking Co. (2) seem to.” me- 
to be‘ample authority. for the propositiéns: 
already stated. For these reasons, there- 
fore, in my view, the appellants are not’ 
protected by s. 273, of the Indian Succes- 
sion Act- and were properly held liable by 
the-learned trial Judge whose judgment 






must be upheld. This appeal must there- 


fore, be dismissed with costs: 
*O. S. A. No. 97 of 1931. .. 

With regard to the plaintiffs’ appeal 
(O. 8. A. No. 97 of 1931)},it is contended that 
the learned trial Judge should have 
awarded ‘interest against the first defend- 


for others of the‘same nature, and it is "ant at the’rate of 6 per cent. from 1924 


argued that the investment . put. forward 
by the administrators in their letter tothe 


3144—61 & 62 


(1) (1885) 1 TLR 522. 
(2) (1881) 4b L T 406, 


ro 


" 


st 


— 
7 


` earning till the plaintiff 
.. majority interest at 4 per cent. That in- 
‘terest the plaintiff has lest and the loss 


482 


have dwaided ihterebt at 4 per cent. against 


the respondent bank. With regard to the ` 


former contention, I cah see no ground 
whatever for awarding against the 1st 
defendant any higher rate of in‘c.cst than 
that which the bank would have paid had 
the money: been invested according to the 
co of ihe bill on fixed deposit. 


s I understand at the material times - 


was 4 per cent. That is the interest to 
which the plaintiff was entitled and it 
seems to me that he cannot claim ahigher 
rate of interest than the fund would have 
earned had there been no breach of trust. 
But. with regard to the respondent bank’s 
position, I am unable to see any grounds 
whatever for distinguishing their case from 
that of, the 1st defendant. What are the 
damages which have been incurred by the 
plaintiff as a direct consequence of the 
ank’s action in assisting in the adminis- 
tratoys’ breach of trust. He has lost the 
whole. of his capital and he has lost 


“the interest for a number of years on that 


capital. No claim is made for any interest 
prior to 1924 because up to that date he 
was being maintained. Ifthe administra- 


| tors, had been guilty of a breach of trust, 


the money in fixed deposit would have been 
attained his 


in my opinion was directly due to the 
action of the administrators and of the 
bank. Therefore, in my opinion, this 
appeal succeeds as regards the appellant’s 
contention that the bank must be ordered 
to pay interest. at 4 per cent. from 1924, 
atid fails as regards the claim for the 
award’ of a higher rate of interest than 4 
per ‘cent. against the lst defendant. The 
2nd respondent will pay the appellant’s 
cosis of this appeal, and the appellant 
will. pay the costs of this appeal of the Ist 
respondent; 

` The ‘Ist respondent inQ. 8. A. No. 84 of 
1931, will pay the court-fee ofthe Original 
Side suit and of the O. S. A. No. 97 of 
1931 to Government and add them to his 
costs recoverable from the Imperial Bank 
in ‘both appeals. 

Bardswell, J.—I agree. t 
Appeal No, 84 dismissed; 


N.K.-4, Appeal No, 97 allowed. 


. 


1% DHULAU RASUL V. SAMUN DAR silak; 
until judgnient and further that he should. 


. ete 3 
PESHAWAR JUDICIAL COMMIS- ~ 
SIONER’S COURT.. ~, pa 
Civil Revision Case No. 248°òf 1932. . 
January 18,1933. . 
FRASER, J.C. 
GHULAM RASUL AND OTHERS— 

PETITIONERS 

versus => 


Š 
SAMUNDAR SHAH AND 0OTHERS— ~~!" 
me OPPOSITE PARTIES. 

Ciril Procedure Code (Act V of 1909), s. 115—. 
Revision—Limitation—Practice—Copy of judgment of 
trial Court and of lower Appellate Court--Necessity 
of filing— Party prejudiced owing to Judge's ignor- 
ance of existence of statute—Interference by High 
Court. : 

It is the practice of the Peshawar Judicial Com- 
missioner's Court to require a petitioner on revision 
to file a copy of: the judgment of the trial Coufh ian: . 
well as the judgment of thelower Appellate Couré.- 

Legally a revision is not governed by any laws of | 
limitation, | 

Where owing tothe ignorance of the existence of 
the Public Suits Validation Actof 1932, the parties 
were not allowed the right ofappeal : 

Held, that an application in revision 
order should be accepted. 


Civil Revision from an order of the Dis-. 
ma Judge, Peshawar, dated the 10th May, 
1932. 

Mr. P. C. Kapur, for the Petitioners, __ 

Mr. Abdul Latif, for the Opposite Parties. 


against the 


Order.—This is a revision against the. 
order of the District Judge, Peshawar, 
accepting an appeal and dismissing plaint-" 
iff's suit. Thishad been brought with the-* 
sanction of the Collector under s. 92, Civil” 
Procedure Code. The Collector kad not’ 
obtained the previous sanction of the Local’ 
Government. Therefore, on the authority of a 
recent Privy Council ruling in Premnarain’ 
v.Ram Charan (1), the District Judge held. 
that the suit did not lie. He accepted the 
appeal and dismissed the suit and also the. 
cross-objections, for the suit had been 
partly dismissed. A preliminary objec- 
tion is raised to this revision on thescore : 
of limitation. It would be barred by time, 
unless the period occupied in obtaining the 
copy of the judgment of the trial Court 
were included. It is the practice of this 
Court torequire a petitioner on revision to 
file a copy of this judgment as well as of 
the judgment ofthe lower Appellate Court. 
Counsel reliesupon a ruling of my learned 
colleague in Zarghunshah v. Said Rahim 
(Civil Revision No. 225 of 1930). The 
Additional Judicial Commissioner held - 

(1) 136 Ind. Cas 461; AIR 1932P 051; 9 OWN. 
53; 36 O W N 257; 35 L W 224; 55 O L J 54; (1932). 
ALJ 182; 62M L J 249; 34 Bom LR 494; Ind. Rul, 
(1932) P 0.125; 53, A 990; 69 I A121; (1932) M W.N 
865 (P.O). =F . ~ A 


1933 - . : 
that the” same. fule should apply in. 
revision as in-setond, appeals. - His opinion 
was considerably * influenced, I think by 
the fact that there was before him a con- 
current finding on facts by the Courts 
below. The case is different in the present 
instance, for owing to what is admittedly 
a mistake on the ‘part. of the District 
Judge, the parties have not been allowed 
thé right of appeal at all. Legally a revi- 
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sionisnot governed by any laws of limita: -.: 
tion. Consequently I should not’ be out of +: 
order in holding that on the facts of the.. 


present case this revision should be regard- 
ed as within time. 

As already remarked, on the merits it 
must succeed. .The District Judge's order 


is,dated 10th May, 1932. On 8th April,. 


1932, there was passed by the Legislature 
a Validating Act to counteract, for pend- 
ing ‘cases and appeals, the effects of the 
very -Privy Council -decision to which the 


District Judge referred. This Act is No. XI. 


of 1932, the Public Suits Validating Act, 
1932. It provides that suits and appeals 
pending at the commencement of the Act 
shall not be deemed to be invalid on the 
ground that the previous sanction of the 
Local Government had not been obtained 
as ‘required by s. 93, Civil Procedure Code. 
This Act had been in force for a month 
before the District Judge’s judgment was 
pronounced, and it is somewhat curious 
.that its existence was unknown both to thé 
District Judge and to the Counsel on both 
sides, Admittedly. it applies to the present 
case. The District Judge, therefore, was 
bound to hear and decide the appeal on the, 
merits. .Therevision isaccepted: The Dis-” 
trict Judge's order is set aside. - The 
records are returnedto him with directions 
to decide the appeal and the cross-objections 
on the merits. It was the duty of the 
plaintifis to bring the existence of Act 
XI of 1932 to the notice of the District 
Judge. They will, therefore, pay costs on 
this revision. 

N-A. Appeal accepted. 


i LAHORE HIGH COURT. 
First Civil Appeal No. 708 of 1927. 
February 28, 1933. 
ADDISON AND BHIDE, Jd. 
SANTA SINGH anp OTHERS—PLAINTIFFS 
_— APPELLANTS 


versus 

` Musammat SANTI AND OTHERS —~Duvmiipants 
—-RESPONDENTS, 

Gustomary Law. (Punjab) -Succesion —Jats, - of 


sac š h A 


483 


_Amritsar— Daughter’ 3 right to suècéed to self-acguired 


property. 


Among the Jats of the Amritsar District 'daughters 


- and their sons are not entitled to inherit:even the - 


self-acquired property ofthe father or grandfather. 
Labh. singh v tangoo (1), Begv. Allah Ditta (2), 
Naraini,v Jowahir Singh (3) and Nadhan Singh v. 
Rajo (4), referred to. 

First Civil Appeal from a decree of the. 
Senior Subordinate Judge, Amritsar, dated 
the 24th, February, 1927. 

“Messrs. J. L. Kapur, J. N. Aggarwal and 
Des Raj Sawhney, for the Appellants. 

Messrs. M. C. Mahajan, Jowahar Singh 


‘and Shamair Chand, for the Respondents. 


Addison, J. —The plaintiffs are collaterals 
of Nihal Singh deceased in the sixth degree. 
Musammat Santi, widow of Nihal Singh, 
gifted two-thirds ofher deceased husband’s, 
estate in favour of her daughter's son Ganda 
Singh and she gifted the remaining one-third 
in favour of her sister's sons Nand Singh, 
Chanda Singh and Teja Singh. The plaint- 
iffs brought this suit for the usual declara-. 
tion that these gifts would not affect their 
reversionary rights after the death of the 
widow. The trial Judge has held that it 
has not been - proved that the property is 
ancestral qua the plaintiffs. He further 
held that with respect to the self-acquired 
property of Nihal Singh, his daughter's son 
Ganda Singh, defendant is the preferential 
heir and thaf therefore it would be useless 
to give the plaintiffs a decree as their suit 
was merely speculative in. that there was, 
little or no chance of their ever inheriting” 
the property. The-result was that the suit 
was dismissed and the plaintiffs 
appealed. A 

In the riwaj-i-am of 1865 nothing appa- 
rently is said as regards ‘the daughter’ 8 
right to succeed when there is no male 
issue but the power of gift in favour of 
a daughter was very restricted and could 
not be exercised without a written docu- 
ment and the consent of the collaterals, 
In the Customary Law of the Amritsar 
District prepared’ in 1914, questions Nos. 60 
and 61 deal with the succession of daughters. 
Tt is clear from them that amongst most 
tribes daughters donot succeed to ancestral 
or self-acquired property of their father in 
any circumstances. There are very few 
exceptions to this rule, with which we are 
not concerned, as ‘Jats according to the 
Customary Law follow the general rule. 

This Customary Law has been discussed 
at very great length in two judgments of 
a Division Bench reprorted as Labh Singh 
v. Mangoo (1). It was held that among 
ok? 100 Ind. Oas. 924; 8 Lah. 281; AI R 1927 Lan 


have ` 
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Handal Jats of the AmritsarDistrict a custom- 
existed prohibiting the succession of daugh- 
ters io the inheritance of their father, whe- 
ther that inheritance consisted of movable 
_or immovable property or properties acquired 
or ancestral. It wes also pointed out by the 
Judges who decided that case that the de- 
cision ‘of their Lordships of the Privy 
Council in Beg.v. Allah Ditia (2) had in the 
past not been understood. They discussed 
whether the riwaj-i-ams of the Amritsar 
District of 1865 and 1914 were imperfectly 
compiled or inaceurate and came to the con- 
clusion that they were not. In fact Labh 
Singh v. -Mangoo (1)- deals with every 
question which was raised before us. With 
great-respect I am in agreement with the 
decision come to then and I would hold 
that daughters or their sons are not entitled 
to inherit even the self-acquired property 
of the father or grandfather amongst Jats 
of this district. The evidence. produced 
is ofno value and there is nothing which 
can be relied on except the replies to ques- 
tions Nos. 60 and 61 in the Customary Law, 
That, however, is a strong piece of evidence 
.infavour of the plaintiffs’ case, as held by 
their Lordships of the Privy Council. 

“The same view had already been taken with 
respect tothis,Customary Law by two other 
Division Benches, In Naraiwi v. Jowahir 
Singh 89 Ind. Cas. 724 (3)a Division Bench 
held that among Kambohs of the Amritsar 
District a daughter was not entitled to succeed 
to the self-acquired property of her father 
to the ‘exclusion of the collaterals while 
another Division Bench in Nadhan Singh v. 
Rajo 85 Ind. Cas. 783 (4) held that by custom 
prevailing among Sandhu Jats of the Amrit- 
sar District, daughters are ousted by collate- 
rals ofthelast maleownerinthe matter of 
succession to self-acquired property. These 
three decisions of Division Benches are relev- 
ant under lhe provisions of 8,13 of the Evi- 
dence Act as instances where this custom has 
been judicially recognised. It is true that the 
Settlement Officer who compiled the Custo- 
mary Law of 1914 was of the opinion that 
in reality daughters had a right to exclude 
agnates with respect to self-acquired prop- 
erty though that right was seldom asserted, 
but itis not his private opinion that is of 
importance but the replies of the various 

(2) 38 Ind. Cas. 354; 45 P R 1917; 12 P WR 1917; 
21 M LT 310; 32 M L J615; 19 Bom. LR 38:15 
ALJ 525; 21 © WN 842; 440749; 26 OL J 175; 
441 AS9 (PC). i 5 - 

(3) 89- Ind Cas. 724; 1 Lah. Cas 25?; -A IR 1926 
Lah 142 7 


~ (4) 85 Ind. Cas. 783; J Lah. Cas. F; A I Rif2s 
Lah 556 : 
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tribes. In this respect the discussion of 
t ampbell, J., at page 304* in Labh Singh v. 
Mangoo (1) is of importance and'I agres 
with him that there is nothing to show that 
either riwaj-i-am was unreliable, 

For reasons given I would accept the 
appeal and decree the plaintiffs’ suit with 
costs in this court. Purlies can bear their 
own cosis in the trial Court. = 
- Bhide, J.— I agree. 
- N-A. 

*l'age of d Lab.—l Ed]. 


wt i. 


Appeal accepted. 
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LAHORE HIGH COURT. 
Second Civil Appeal No, 1493 of 1932. 
March 8, 1933, _ Kf 
Jat DAL, J. > l a 
Tue COMMERCIAL CREDIT 
CORPORATION Linmitep— 
PLAINTIFF—APPELLANT 
si versus 
Mr. MOHAMMAD IDRIS— 
_ DrrenDant— RESPONDENT, 
Hire-Purchase—MMotor | car—Seller seizing car 
— Hight to sue on cheque given by hirer—Cancellation 
of coniract— Failure of consideration~Negotiadble 
Instruments Act (XXVI of 1881), ss. 48, 45. 
The respondent purchased frcm the appellant a " 
second-hand car for Rs 2,100 on what is ordinarily 
understood to be ahire purchase system Rs J ,0(0 
was to be paid in advance and the remaining Rs. 1,100 
was to be paid by instalments spread over 8 months 
andon the payment of the full amount the property 
in the car was to pass tothe hirer. The car wis. 
delivered to the respondent on payment of Rs. £0 in’ 
cash and Rs 960 by meansof a cheque. Wiihin 3 
days the respondent found ovt thatthe car had 
defects and countermanded payment of the chegue. 
The appellant sued for Rs. %0 on the basisof the 
eheque: : : 
Held, that the conduct of the appellanta in seizing 
the car amounted toa cancellation of the agreement 
and theappellant was not entitled to claim anything. 
Held, further, as there wasa total failure of con- ` 
sideration a suit on the cheque was alsonot maintain- 
able. Brcoks v, Berinstein (1), Auto. Supply Co. Lid. 
v. V. Raghunatha Chetty (2), distinguished. 


Second Civil Appeal frcm the. decree of 
the District Judge, Delhi, “dated the 11th 
June, 1932, reversing that of the Senior 
Subordinate Judge, Delhi, dated the 27th 
January, 1932. 

Mr. Kishan ` Dayal, for the Appellant. 

Mr. Ram Saran, for the Respondent. 

Judgment.— On the 18th November, 
1929, the respondent .Mohammad Idris pur- 
chased from the appellant, the Commercial 
Credit. Corporation - Limited, a second 
hand car for Rs. 2,100 on what is ordinarily . 
understood to be a hire purchase system: 
Rupees 1,CCO was to be paidin advance and 
ike remaining Rs, 1,100 was-to be. paid by 
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instalments spread over 8 months. and on 
the payment of the full amount the prop- 
erty inthe car wasto pass to the hirer the 
respondent, but till the whole ofthe amount 
was paidit was toremain the property of 
the owner, the appellant, who was entitled 
to take possession of the car if thera had 
been any breach of the conditions which 
wereto be performed by the hirer. On the 
happening of this contingency the hirer was 
liable to pay to the owner all the instal- 
ments which were payable by him up to the 
date of the breach and he was also liable 
for damage, if any, to the car whilein his 
possession. The motor car sold in thiscase 
was handed over to the respondent at Delhi 
on the 18th November. He had to take it 
it to Kathgodam andit appears. that when 
he wasdriving the car to Kathgodam he 
noticed aleak in the radiator which had 
been repaired withcement from the inside. 
It took him three days to reach Kathgo- 
dam owing to the compulsory stoppages in 
the way dueto the defect in the radiator. 
He also discovered, or at least he alleges 
that he discovered, thatthe tyres had been 
changed between his approval of the car 
.and its actual delivery to him. He had 


paid to the owner as follows:—Rupees 59 in 


cash and Rs. 950 by means of a cheque. 

On arrival at Kathgodam he wrote to 
the owners at Delhi-on the 24th November, 
1929, intimating to them the defects found 
by him in thecar and informing them that 
tillthe matter was settled with him he 
had stopped the payment of the cheque. 
The owners thereupon threatened him with 
criminal action and offered to take back 
the caronhis paying them Rs. 200 for 
the use of thecar in the meantime and 
this offer was immediately followed up by 
instructions by the owners to their agent 
to seize thecar. It appears that the agent 
could not succeed in arriving at an amic- 
able settlement with the hirer and conse- 
quently he seized the car on the 28th 
November, 1929. It is not clear whether 
between the 24th and the 28th, the hirer 
made any use of the car. The owners then 
instituted a suit for the recovery of 
Rs. 950 onthe basis of the cheque. . 

Thissuit was decreed by the trial Court 
but has been dismissed by the District 
Judge on appeal and the owners have pre- 
sented this second appeal. I haye heard 
Mr. Kishan Dayal Advocate on his behalf at 
some length. Thecontention of Mr. Kishan 
Dayal is that the view taken by the learned 


District Judgeis wrong as the suit being. 


on the basis of a negotiable instrument, 


-ion s. 43 of the 
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even if it be assumed that thore was par- 
tialfailure of consideration, by. virtue of 
s.45.ofthe Negotiable Instruments Act, 
should have been decreed because inorder 
to ascertain in money the extent of failure 
of consideration a collateral enquiry would 
be necessary. This contention of the learn- 
ed Counsel in my opinion is devoid of 
force. The view of the learned District 
Judge is, andin my opinion, it is the cor- 
rech view, that by taking back the car 
the plaintiff did not exercise his option 
given to him by the agreementof putting 
an end tothe contract on the breach on 
the part of the hirer of the conditions of 
the agreement of hire and purchase. 
Obviously there had been at that stage. no 
such breach by the hirer. On the other 
hand.the conduct of the ownersin seizing 
the car under the circumstances mention- 
ed above amounted to a cancellation of 
the agreement, in other words to determining 


“the arrangement madethereby. It may be 


that s. 39of the Indian Contract Act has 
no direct application to the present case 
as Mr. Kishan Dayal contended but it is 
not necessary for the defendant to rely 
upon that section. The defendant relies 
upon the conduct of the appellants in put- 
ting an end tothe contract by seizing the 
car which had the effect of absolving 
him from performing the contract. 

Toa case likethe present in my opin- 
Negotiable Instruments 
Act applies. That séc.ion relates to a total 
failure of consideration and in this case 


“there has been a total failure of considera- 


tion owing to the conduct of the appellants 
in seizing the car. It was open to the 
owners to hold the hirer to his contract and 
to take actionifhe made default in the 
payment ofthe instalments of the balance 
as specified in the agreement. They did 
nothing of the sort. Kven if s. 45 had 


“been applicable to the facts of this case 


in my opinion no collateral enquiry was 
necessary to determine the extent to which 
there had been a failure of consideration 
because onthe facts pleaded and admitted 
by the parties it wasmerely a question of 
arithmetic. h 
According to Mr. Kishan Dayal-Rs. 1,000 
had been paid by the hirer tothe owners 
in advance for the useof the car for 8 
months after which on thehirer performing 
all the conditions of the agreement, the car 
was to become his property. Assuming 
that this contention is correct, the propor- 
tionate amount due to the owners for the 
ten days’ use ofthecar would nat have 
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exceeded Rs. 50 which they have already re- 
ceived. In this connection it must be re- 
membered that the car had to become 
the property ofthe hireron the payment 
of the full amount and therefore, it does 
not necessarily follow that Rs. 1,000 was 
‘the hire for8 month’suse of the car. A 
substantial part thereof was also paid in 
consideration of the hirer becoming owner 
‘of the car after 8 months. 

Brooks v. Berinstein (1) and Auto 
‘Supply Co. Ltd. v. V: Raghunatha Chetty 
(2) are clearly distinguishable from the 
facts of the present case. In the first 
case it washeld that if the hirer did not 
_ perform his contract the owner may take 
‚possession of the thing hired and claim 
-hire forthe time during which ib remained 
“in the - possession of the hirer. As Ihave 
‘already stated, no questionof the hirer. not 
-performing his part of the contract arises 
in the present case, In the Madras case 
‘again it was held that when the hirer 
:had broken the contract and the owner had 
‘taken, possession of the article hired to 
shim owing to the breach, the hirer is not 
entitled to the return of the same. In 
both cases, therefore, it had been found as 
a fact that the hirer had not performed 
his part of the contract. In the present 
case, the finding of the learned District 
‘Judge is that the conduct of the plaintiffs 
in seizing the car did not amount to 
their exercise of any power given to them 
‘by the agreement but it amounted toan 
abrogation of the contract. The case, there- 
fore, is not one of forfeiture but it is of can- 
_cellation of the contract and the plaintiffs 
.are not entitled toclaim anything by virtue 
of the agreement. They are also not entitl- 
-edto claim on the basis of the cheque be- 
cause there was a total failure of con- 
sideration. 

The view taken bythe learned District 


¿Judge in my opinion is correct and I 
; dismiss this appeal with costs. 
A, Appeal dismissed. 


(1) (1908) 1 K B 98; 78 LJ K B 243; 99 LT 970. 
(2) 121 Ind. Oas, 593; 52 M 829; 30 L W 317; 57 M 
ry 618; AIR 1429 Mad. 884; Ind. Rul, (1930) Mad, 
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. Subordinate Judge, 
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MADRAS HIGH.COURT. : ... 
Civil Revision. Petition No. 1191 
of 1929. 
October 5, 1932. 
KRISHNAN PANDALAT, J. 

Tar EASTERN DISTILLERIES AND | 
SUGAR FACTORIES Lrp.,—Puaintirs— 
PETITIONER 
VErSUS. ‘ 

Tue MUNICIPAL COUN CIL, f 

NEGAPATAM anp OTAERS— DEFENDANTS 

— RESPONDENTS, . i 

Madras District Municipalities Act (V of 1920', 
8. 92, Sch. IV, r. 6—Companies' tax- -Company 
having mere depot within Municipal limits for sale 
of articles munufactured elsewhere—Mode of assess- 
ment—‘Office’, meaning and essentials of. 

The explanation. tos. 92 of the Madras District 
Municipalities Act only means that it is enough to 
transact business within the meaning of the section 
that a servant or agent is employed to represent a 
company forthe.purpose of doing business. Jt 
does not help to determine the further question 


‘whether a company is to be taxed on the paid-up 


capital or its gross income. 

The proviso to r. 16 of Sch. 1V means“ that 
where the company has no office within the Muni- 
cipality that is, although it may be transacting 
business within the meaning of the explanation, still 
it can only be assessed on the gross income. 

The ‘office of a company’ must be something 
which falls within the category ofan Head Office, 
principal office or branch cfficeof a company. It 
must have a sufficient amount of direction or con- 
trol of that field of activities of the company which 
would make it proper to talk of it as an office of 
the company. 

Where a company had its Head Office in England 
and its principal office in India at Madras and had a 
depot at Negapatam where it stocked and sold tome 
of the articles manufactured Fy it elsewhere < : 

Held, that it cannot beraid that the company 
had an office at Negapatam and it could be assested 
to companies tax bythe Negapatam Municipality 
only on the grossincome under the proviso to r. l6 
of Sch. 1V of the Act 


Petition under s. 115 of Act V of 1908, 
praying the High Court te revise 
the decree of the Court of the 
Negapatam, in A. S. 
No. 77 of 1928 (A. S. No. 126 of 1928, 
District Court of East Tanjore), preferred 
against that of the Court of the Dis- 
trict Munsif, Negapatam, in O. 8: No. 104 
of 1926. 

Messrs. King and Partridge, for the Peti- 
tioner. 

Mr. T. M. Krishnaswami, for the Respond- 
ents. 

Jdudgment.—The petitioner, a limiled 
Company, the Eastern Distilleries -and 
Sugar Factories Ltd., brought this suit to 


. recover Rs. 350 being the excess of assess- 


ment to companies’ tax for the half-years 
ending 30th September, 1925, and 3ist 
March, 1926, which it alleged the ; Tespond- 
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ent, the Municipal Council of Negapatam 
had illegally levied on it and which it 
paid under protest. The ground of suit 
was that the company should have been 
assessed on the gross income under the 
proviso to r. 16 of Sch. IV of the District 
Municipalities Act of 1920 whereas it was in 
fact assessed on its paid-up capital under 
the main part of that rule. The respond- 
ent maintained that the assessment was 
proper. The question turned upon the 
point. whether thé petitioner had or had 
not an office, that is, Head Office or 
principal office or branch office within the 
Municipal limits. Ifit had, the assessment 
was right. If not, it was illegal, 

The District Munsif has stated the facts 
correctly and both parties have accepted 
them. The company which is incorporated 
in England and carries on business in 
India through Messrs, Parry and Co., at 
Madras nas an agency at Cuddalore and a 
sub-agency at Tanjore. In all the three 
places Madras, Cuddalore and Tanjore the 
company is assessed to companies’ tax on 
its paid-up capital which is more than 
Rs. 10,00,000, At Negapatam, the place 
now in question, the company has a rented 
building-where it stocks arrackin bulk and 
also sugar and some other products which it 
manufactures elsewhere. It has there a 
servant galled depot agent paid Rs. 50 
and a small commission on sales whose 
business it is to sell the arrack at prices 


which are fixed to contractors who buy it . 


for sale elsewhere. The sugar is sold by 
the depot agent only after sanction by the 
officer at Madras. The conditions of sale 
of the other products have not been speci- 
fically mentioned but are not material, 
The depot agent pays all collections into 
the local branch ofthe Imperial Bank and 
maintains accounts which are checked from 
timetotime by the supervising agencies at 
Cuddalore and Tanjore. He cannot sell on 
credit at all. ` 

On'these facts the District Munsif held 
that the company had not an- office within 
the Municipal limits although the depot 
wasa place where it sold its goods. He 
accordingly gave a decree as prayed. 

On appeal the learned Subordinate Judge 
of Negapatam reversed that decree holding 
on the same facis that the company 
was really maintaining a branch office at 
Negapatam. : Whether he was right on this 
point is the question in this petition. 

It was objected by the respondent’s learned 
Advocate that ¿there was no question of 
jurisdiction to enable this court to revise 
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this decree. But there is no doubt, if the 
Sub-Judge’s view is wrong, that he com~ 
mitted an error in the exercise of jurisdic- 
tion. The question therefore has to be dē- 
cided whether on the facts stated the 
Subordinate Judge’s view is correct. . ; 

The learned Subordinate Judge based his 
conclusion on the explanation to s. 92. 
Now that explanation is in my opinion 
irrelevant to the point. That is an explan- 
ation of the expression ‘transacting busi- 
ness’ asto which it is well known there has 
been a great deal of conflicting judicial 
opinion which it is not easy to reconcile 
and therefore as a guide to proper con- 
struction of s. 92, the explanation says 
that: 

‘whenever acompany employs a servant or agent 
to represent it for the purpose of transacting busi- 
ness in a municipality, such company shall be deemed 
totransact business within the municipality and 
such servant or agent shall be liable for the tax.” 

This explanation only means what it 
says namely that it is enough to transact 
business within the meaning of the section 
that a ‘servant or agent is employed to re- 
present a company for the purpose of doing 
business, All the explanation doés, to apply 
itto the present case, is to make this 
petitioner company liable to companies’ 
tax underthe section. It does not help to 
determine the further question how the 
petitioner isto be assessed, whether under 
the main part of r. 16 or under the proviso, 
This is qute a different point, The main 
part of therule says that the companies’ 
tax is to be assessed on the paid-up capital, 
The proviso says wherethe company hasno 
office within thefmunicipality, that isal- 
thought it may be transacting business 
within the meaning of the explanation, 
still it can only be assessed on ; the gross 
income. The learned Subordinate Judge 
having thus misconceived the basis on 
which he had to come tohisconclusion, the 
question is what is the true test ? 

The word ‘office’ is of such various signi- 
ficance according to the context in which it 
is used that it is not profitable to attempt 
any definition of it which will be appli- 
cable to all cases. What I have to see is, - 
what is the meaning of the word in this 
context. Generally it means a place for 
transacting business. (See Oxford Con- 
cise Dictionary.) In this context however 
the Legislature is speaking of the office of 
a company and the office must be something 
which falls within the category of an Head 
office ,principal office or branch office ofa 
company. The Head office of acompany is 
usually the place which is declared such in 
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England. “The principal office again is not 
in Negapatam but it is at’ Madras. The 
only possible kind of office which is avail- 
able isa branch office, As to that it seems 
tométhe branch office of a company must 
still pessessihe character of the office of a 
company. However limited the field of 
activities which'a particular office has 
undertaken or is entrusted with, it must 
sttll ha¥e.a sufficient amount of direction 
or control of that field of activities of the 
company which would make it proper to 
talk of it as an office of the company. It 
Beemsto me an office of a company is a 


different thing from a shop of the company. : 


A company carrying on. manufacture may 


have various places where it sellsits pro- 


ducts or buys the materials necessary for ils 
business. It cannot be said that all the places 
where goods are stored for manufacture or 
where the products of a company are sold 
are offices of the company. -To take an il- 
lustration well-known to those who are acqu- 
ainted with London, the caterers Lyons 
and Co., have -about 500. places where re- 
freshments are sold in London. But it 
would be absurd to speak of that com- 
pany as having 50) offices in London. In 
the same way there. must be a large number 
of companies in India who not only carry 
on their business in their offices properly 
so-called but sell their goods in shops. 
Thelatter places cannot by reason of that 
alone be called offices of the company. 
‘That distinction the learned’ Subordinate 
Judge failed to realise and I think he 
erred in that respect. Fe 

In this particular case the facts show 
clearly that at Negapatam where the peti- 
” tioner has the depot it did nothing except 
distribute the liquor and sell sugar which 
it produces as manufacturers elsewhere. 
No office work of the company in the proper 
„Sense is done there atall. The depot there- 
fore cannot be called an office and there- 
fore the petitioner should have been as- 
sessed only under the proviso. The decree 
of the lower Appellate Court is reversed and 
that ofthe District Munsif restored. The 
petitioner will have his cosis here and in 
“the lower Appellate Court. 


ON. KA, Decree reversed. 
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‘LAHORE HIGH COURT. 


of 1931. 
April 10, 1933. 
Jar LALAND AGHA HAIDAR, Jd. 
MADAN GOPAL AND oTfdexs—APPELLANTS 
1ergus 
Chiudhry JASWANT RAT -Decagn-Ho pre 
AND OTHERS —J UDGMENT-DEBTORS — 
RESPONDENTS. - ee 
Civil Procedure Code (Act V of 1908 ,s. 11 —Ezxecu- 
tion proceedings—A pplication by, assignee to execute 
decree— Application allowed after notice—Res judi- 
cata s ` : 3 
Where an application for execution by @ person 
claiming to be an assignee of a decree is allowed 
after due notice to the parties, the latter cannot sub-_ 
sequently contest the assignee’s right to execute, even 
ifthe first order had been passed for default of their 
appearance. Chand Koer ¥ Partab Singh (1), Laksh-. 
mibai Anant Kondkar v. Ravji Bhikaji (3), urroscon- 
dary Dassee v. Jugobundhoo Dutt (4), Jago Mahlon v. 
Khirodhar Ram (5), Richharam v. Pasupati Banerji 
(6), Dip Prakash v Dwarka Prasad (7), ‘Gadigappa 
Chanbasappa v. Shidappa Gurushidappa (8) und 
Kidar Nath v. Taj Mohamad 10), referred to. [p. 491, 
el 2] 4 
Miscellaneous First Appeal from an 
order of the Senior Subordinate Judge, 
Gurdaspur, dated the 10th February, 
1931. 
Mr. J. N. Aggarwal, for the Appellants. `. 
Messrs. R. L. Anand IT, J. L. Kapur and 
Dharam Bhushan, for the Respondents.: 


Jal Lal, J.—The facts of this cass are 
ins:ructive. They are these. One Jawahar 
Mal died inthe year 1838, leaving three 
widows behind,. the-last of whcm died in 
widow 
there was a dispute between the daughter of 
Jawahar Mal, Musammat Lajwanti and 
his collaterals asto the right to s‘1cceed to 
his estate and Musammat Lajwanti insti- 
tuted a suit to establish her right and final- 
ly succesded therein. It- appears that 


-Musammat Lajwanti. had not'the funds to 


prosecute her suit and consequently the 
respondent Jaswant Rai and others agreed 
to finance her in the litigation, provided 
she gave them inter alia, a 2-5th sharein 
the estate of her father if she ultimately 
succeeded. Jaswant Rai and others were ` 
impleaded by Musammat Lajwantias parti- 
es to her suitand Musammat Lajwanti was 
finally granted a decree by their Lordships 
of the Privy Council on the 29th of January, 
1924, : 
Thereafter some dispute arose as to the 
status of Jaswant Rai and others in that 
litigation, and their Lordships on being 
moved held that the decree was in favour: 
of Musammat Lajwanti alone and that any 
dispute between Jaswant Rai etc., and 
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Musammat Lajwanti was -not before them 
and they declined to express any opinion 
about it. A. 
Musammat Lajwanti then applied for the 
execution of the decree and apparently shè 
declined to recognize Jaswant Rai and 
others’ rights either to execute the decree or 
to a share in the estate of her father. Jaswant 
Rai thereupon instituted a suit- against 
Musammat Lajwanti for a deciaration that 
he was, along with others, who were also 
impleaded as parties to the ‘suit, entitled 
inter alia to a 2-5th share in the estate of 
Jawahar Mal by virtueof the arrangement 
made by him with the lady. This suit 
was compromised on the 6ih of February, 
1928 and the document. executed by the 
parties reciting the terms of the compromise 
was duly registered and was attested by 
the presiding officer of the court in which 
the declaratory suit was pending, That suit 
was accordingly decreed and by virtue of 
the compromise and the decree Jaswant 
Rai and o.hers were declared to be entitled 
to a 2-5th share in the estate of Jawahar Mal 
and the whole of thé land in village Patti 
‘Khan. 
In consequence of this compromise and the 
decree Jaswant Rai and Musammat Laj- 
wanti then jointly applied to execute the 
decree; but during the pendency of this 
application Musammat Lajwanti stated 
in court that she did not wish to proceed 
-with the execution of the decree. To this 
course Jaswant Rai -naturally raised an 
objecton and claimed that he was alone 
entitld to execute the decree so far. as his 
share in the estate of Jawahar Mal was 
concerned, but by his order passed onthe 
27th of August, 1926, the Senior Subordinate 
Judge declined to execute the decree at the 
instance of Jaswant Rai. Against this 
ordér Jaswant Rai presented an appeal in 
“the court which was heard by Zafar Ali, J., 
on the 10th of December, 1927 in the 
absence of the respondents who inspile of 
service did not appear to oppose the appeal. 
The learned Judge held that Jaswant Rai 
“was entitled to execute the decree to the ex- 
tent of his interest therein as mentioned in 
the compromise andthe subsequent decree 
the:coa, A Letters Patent appeal was filed 
by the other party against this judgment, 
but it was dismissed on the 27th April, 
1931, , A ‘ wes 


2 
From the above it would appear that at 
the end of the year 1929 two applications 


were pending inthe Court ofthe Senior 


Subordinate Judge, one was by Jaswant Rai 
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to execute ths desree.in. respect of his share; 
the other was by Musammat Lajwanti. to 
execute the whole of the decreein her own 
name, and Musammat Lajwanti having 
died, her legal representatives, who had 
been brought on the record, objected to the. 
rightof Jaswant Rai to execute the decree 
as an assignee and an issue was framed on 
that question. Some evidence was recorded 
in these proceedings and Rama Nand was 
ordered to be examined as a witness and 
the 8th of March, 1930, was fixed as the date 
of the hearing on which it was expected that 
the evidence would be closed. On ‘that 
day, however, all the legal representatives 
of Musammat Lajwanti absented them- 
selves and consequently the Senior Subordi- 
nate Judge dismissed their petitions and 
decided to.proceed with the execution of: 
the decree at the instance of Jaswant Rai 
to the extent of his share in it as would 
appear from the order passed by himon 


tha same day directing Jaswant Rai. to file ° 


a list of the property of which he wanted pos-_ 
session. On the 22nd of March, 1930, an 
application was made by Rama Nand, Mul 
Raj nothaving been made party to it, but 
Lakhmi Chand, the original’ judgment- 
debtor inthe decree obtained by Musammat 
Lajwanti, was joined as an applicant. The 
principal prayer in this application was to 
stay the execution proceedings taken at the 
instance of Jaswant Rai. It also was inci- 
dentally prayed that the court be pleased 
to decide the objection of Rama Nand 
which had been previously made. The 
Senior Subordinate Judge declined to ‘stay 
theexecution proceedings but ordered the 
applicant to obtain an order for stay from 
the High Court within a month as the 
Letters Patent. Appeal was pending there. : 
‘No other action was taken by the court on . 
the application of the 22nd :of March, 1930, 
nor did Rama Nand move the court to take 
any other action thereon.. On a petition by 
Rama Nand the execution of the decree was 
stayed by the High Court on account of 
the pendency of the Letters Patent Appeal 
from the judgment of Zafar Ali, J., but this 
appeal was dismissed on the 27th of April, 


“1931, arid the order staying execution of the 


decree was discharged. 


Thereupon on the 
Istof May,} 1931, 


Jaswant Rai made an 


- application tothe Senior Subordinate Judge 


that the execution proceedings may be pro- 
ceeded with; but to this application the 
legal representatives of Musammat Laj- 
wanti raised objections that Jaswant Rai 
could not execute the decree as an as- 
signee, The Senior Subordinate Judge 


_ there are others 
as assignees—a matter on’ 
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by his order of the- third of July, 
1931, has held that Jaswant Rai 
is entitled to enforce the execution of the 
decree to the extent of his share according 
to the registered assignment thereof in his 
favour which was executed by Musammat 
Lajwanti as a result of the compromise 
arrived at on the 6thof February ‘1926, and 
that it, was not open tothe legal representa- 
tives of Musammat Lajwanti to object to 
‘this right of Jaswant Rai asthey were þar- 
red by the rule of rés judicata for raising 
the objection, Some of the legal representa- 
tives have presented this appeal against 
“the order of the Senior Subordinate Judge, 
` From what I have stated above it would 
be observed that in spite of the fact that in 
February, 1926, the right of Jaswant Rai 
and others as assignees of the decree to the 
extent of a 2-5th share- therein and the 
whole of the land in Patti Khan was re- 


. . cognised, Musammat Lajwanti and after her 


‘death her legal representatives have adopt- 
‘ed all possible resources to obstruct the 
execution of the decree by him, that the 
‘judgment-debtors have adopted all sorts of 


devices to assist in this and further that ` 


Musammat Lajwanti has not been consistent 
‘in her conduct. She appears to have acted 
“at the instance of and in the interest of 
“whichever party has for the time being 
obtained influence on her. | 

On the present appeal Bal Mokand has 
made an application to be impleaded asa 
“party. His Counsel, however, has not been 
able to define before us his locus standi to 
intervene in the present proceedings and as 

I have already: said the declaratory suit of 
‘Jaswant Rai is still pending in the trial 
-Court arid the District Judge has left the 

question of Bal Mokand’s right to be im- 
‘ pleaded in the suit undecided. Iam, there- 
‘fore, unable to see that he 1s entitled under 

the ‘circumstances to ask us to take any 
“action in the manner suggested. It will be 

open to him to take what steps he is advised 
to takein the declaratory suit if it is -pro- 
ceeded with. : 
The right of Jaswant Rai to execute the 
_ decree as an assignee (assuming that he 
is an assignee) to the extent of his own share 
has been judicially determined by Zafar 
` Ali, J., anda Letters Patent Appeal against 
his judgment has already been dismissed. 
` Itis not, therefore, open toany of the parties 
tothis dispute Lourge that Jaswant Rai is 
not entitled to execute the decree to the 
- extent of interesttherein. It may be that 
interested jointly with 
Jaswant Rai 
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which I express no opinion, as it was not 
argued before us, but itis clear that Jaswant 
Rai is entitled to execute the decree for 
himself and those, if any, who are jointly 
interested with him, and in this respect it 
is within the powerof the Executing Court 
to take steps to safeguard their 
interesis, but as between the judgment- 
debtors, Jaswant Rai and the legal repre- 
sentatives of Musammat Lajwanti, no 
objection can now be taken to the right of 
Jaswant Rai to execute the decree, All 
this, however, is subject to Jaswant Rai 
establishing his status as an assignee of the 
decree and thisis practically the only point 
which was agitated before us, 

On behalf of the appellants it was con- 


-tended that the declaratory decree passed 


on the compromise of the 26th February, 


‘1926, having been set aside, Jaswant Rai 


no longer eould claim tobe the assignee of 
the original decree and thus entitled to 
execute it. Jaswant Rai, on theother hand, 
contended that he was an assignee of the 
decree independently of the declaratory 
decree which merely gave effect to a com- 
promise andthat the compromise executed 
by Musammat Lajwanti was duly régistered 
and, apart from the declaratory decree, 
recognised his right as an assignee. It 
was further contended that it was no longer 
open tothe legal representatives of M usam- 
mat Lajwanti to contest the right of Jaswant 
Rai to execute the decree as an assignee ag 
the matter was res judicata by virtue of 
the order passed by the Senior Subordinate 
Judge on the 8th of March, 1930, ihe day on 
which the application of the legal repre- 
sentatives was dismissed in default of their 
appearance and the Senior Subordinate 
Judge proceeded to execute the decree at 
the instance of Jaswant Rai. It may be 
observed thatinthe application for execu- 
tion made by Jaswant Rai on which the 
order of the 8th March, 1930, was passed a 
right to execute the decree was claimed 
alternatively on the basis of the ‘declaratory 
decree and the registered compromise. 


` After giving my careful consideration to 


what has been urged before us on both . 
sides I am of opinion that the view taken 
by the Senior Subordinate Judge is correct 
and there is no force in this appeal. 

Thefirst point taken before us on behalf 
of theappellantswas that as Mul Raj and 
Rama Nand alone had by means of the two . 
applications ofthe 5th of October, and 23rd 
of October, 1929, applied for being biought 
on the record as legal representatives of 
Musimmat Lajwanti, the other legal repre- 


1923 


sentatives aré not bound by the proceed- 
ings taken on thosé applications, but as I 
have already stated, applications though 
made by Rama Nand and Mul Raj alone 
were for the substitution of all Lhe legal 
representatives in place of Musammat 
Lajwanti and those legal representatives 
were mentioned in the applications and -an 
order was passed by the Senior Subordi- 
nate Judge bringing them on the record. 
Therefore, they were partiestothe proceed- 
ings which were taken before the Senior 
Subordinate Judge on both the applications 
and the’ Senior Subordinate Judge pro- 
ceeded to adjudicate on them, therefore 
these proceedings bind all the legal repre- 
_ sentatives in the same manner as they 
‘would bind Rania Nand and Mul Raj. In 
the alternative if; for argument’s sake, it be 
assumed that the legal representatives other 
than Rama Nand-and Mul Raj were’ not 
‘properly on the record, then they are not 
entitled to be heard in these proceedings 
becavse they have not applied to be brought 
onthe record within the prescribed time 
and cannot be ‘recognised as the legal 
_representatives of Musammat Lajwanti. 
From both aspects of the case, therefore, 
thereisno force in this contention of the 
_ appellants. 

The other point raised on their behalf 
-was that the order of the 8th of March, 1930, 
having been passed on default of the appel- 

lants’ appearance in court could not, be 
deemed to have been passed on the merits 
and could not, therefore, operate as res 
judicata. Chand Koery. Partab Singh (1), 
“Delhi and London Bank v. Orchard (2), 
Lakshmibat Anant Kondkar v. Ravji Bhi 
Kaji (3), and Hurrosoondary Dassee v. 
Jugobundhor Dutt'(4), were cited as autho- 
rities in support of this proposition. ‘These 
cases are, however, distinguishable from 
the factsofthe present case. On the other 
_ Bide Jago Mahtonv. .Khirodhar Ram (5), 
was relied upon. In that case it was held 
‘that wherea judgment-debtor objects tothe 
execution of a decree on the ground that 
the applicationis barred by limitation and 
the objection is dismissed for default of the 
- judgment-debtor, the latter is not entitled 
when a subsequent application for execu- 
(1) 160 98; 15 IA 156;5 Sar. 243; 12 Ind. Jur. 
331 (P 0). : 
(2) 4LA 127; 30 47; 3 Suther4'3;7 PR 1878; 1 
Ind. Jur. 457 (PO), 
(3) 118 Ind. Oas. 700;A IR 1929- Bom. 217; 31 
Bom. L R 400: Ind. Rul (1929) Bom. 476. 
(4) 6 O 203;7 O L R 6L. - 
(5) 74 Ind. Cas. 139; 2 Pat, 759; AIR 1924 Pat. 


` * 122; 2 Pat: L R, 163, 
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tion is made, to“ object that the previous 
application was barred by time. In a 


< subsequent judgment of the same court 


Richharam v. Pasupati Banerji (6), Jago- 
Mahton v. Khirod ar Ram (5), was dis- 
tinguished, but it was expressly mentioned 
that the judgment was undoubtedly correct 
on its own facts. Inthe course of the dis- 
cussion on the applicability of the rule of res 
judicata it was remarked that inorder to 
apply this rule there must be an adjudica- 
tion on material placed beforé the court or 
in the absence of material, In Dip Parkash 
v. Dwarka Prasad (7), Gadigappa Chanba- 
sappa v. Shidappa Gurushidappa (8), it 


‘was held thatif a question is decided by. 


necessary implication, it operates as res 
judicata in subsequent proceedings, Taj 
Singh v. Jagan Lal (9), was also a case 
of assignment. The assignee attempted 
to execute the decree and notice was given 
to the other parties and in the absence of any 
objection by them the execution was allow- 


“ed to proceed at the instance of the assig- 


nee. It was’ held that this cperated es a 
bar to subsequent objections, by the 
persons who had previously been notified, 
thatthe decree could not be executed at the 
instance of the assignee, In Kidar Nath 
v. Taj Mohamad (10), a learned Judge in 
Chambers of this court applied the rule of 
res judicata under circumstances which are 
analogous to the present case. Raghubar 
Singh v. Gokaran (11),-Daw Ohn Bwin v, U 
Bu (12), and Banu Mal v. Paras 
Ram 92 Ind, . Cas. -254, (13), (a judg- 
ment: of this court) all support. “the 
view of the learned Senior Subordinate 
Judge asto the applicability of res judicata 
to the objections now raised by ihe.appel- 
lants. I would, therefore, hold that the 
view of the -Senior Subordinate Judge on 
this aspect of the case is correct. 

Asthe lastresort, the appellants’ Counsel 
contended that their applications which 
were dismissed on the 8th of March, 1930, 
should not be now deemed to have been 
finally decided because on the 22nd of 

(6) 112 Ind. Cas. 265; AIR 1928 Pat. 471; 7 Pat 
465; 9 P L T 805. 

(7) 80 Ind. Cas. 83; 48 A 201; L R 6 A 608 Civ.; 24 
A Ld 915A 1R 1926 All 71, d 

(8) 83 Ind Cas 185; 48 B €3&; 26 Bom. L R-817: 
A I R 1924 Bom. 495. 

(9) 35 Ind. Cas 234; 38 A 289; 14 A L J 370. 

(10) 144 Ind. Cas. 259; AI R 1933 Lah. . 3; Ind. 


Rul. (1933) Lah. 428. , 
-(1)) 93 Ind Cas 853; 1 Luck. 171;30 W N 241; 13 
OLJ 111; AI R 1926 Oudh 291. . 

(12) 127 Ind. Cas. 375; 8 R 302; A I.R 1930 Rang. 


. 213; Ind Rul, (1930) Rang. 359. 


(13) 92 Ind. Cas. 254; 7 Lah. LJ 397; AIR 1995 
Lah. 640. 
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March, 1930, they made an application to set 
aside theorder of dismissal-of their appli- 


cations in default and further that no order, 


has so far been passed on such applications. 
I have, however, already indicated that this 
application was not intended to be an 
application to set aside the dismissals in 
default. The main object of this applica- 
tion on the other hand was to secure astay 
of the execution till the decision of the 
Letters Patent Appeal in this court and this 
prayer was refused by the Senior Subordi- 
nate Judge. No further action wastaken 
by the appellants to prosecute this applica- 
tion andifthey intended it to be an appli- 
cation to set aside the dismissals in default, 
they would have moved the court accord- 
ingly .Anexamination of the application 
shows that there was no prayer to set aside 
any dismissal for default, nor was it 
supported by an affidavit. The order of 
the &th of March, 1936, therefore, still stands 
“and no application to set it aside has 
been made, nor is suchan application pend- 
ing. This argument of the learned Counsel 
therefore was merely an after-thought. 

‘In my opinion, therefore; this appeal 
should be dismissed with costs and the 
Senior Subordinate Judge should be directed 
to proceed with the executionof the decree 
at the instance of the respondent Jaswant 
Raiin terms of the compromise cf February, 
1926, with all possible expedition. 

Agha Haidar, J.—I agree. 
A. . Appeal dismissed. 
. ALLAHABAD HIGH COURT. 

First Civil Appeal No, 399 of 1929. 
(Connected with F, A. No. 410 of 1929.) 
December 5, 1932. 

Jenin AHMAD AND Kiseg, JJ. - 
DUBEY AMBA LAL—Oszszcror — ` 
APPLICANT 

S versus 
Tiru RAMGOPAL MADHO PRASAD — 
, DECREE-HOLDER— OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), ss. 47, 144, 
151—Inherent power of court to grant restitution— 
When arises—Caveat emptor, doctrine of—Decree- 
holder purchasing at auction -Doctrine, if. applies— 
Judgment-debtor not having any saleable interest— 
Effect , 

The jurisdiction ofa court to grant restitution in 
appropriate cases is not confined only to cases 

‘coming within the purview ofs. 14+ of the Code, 
Jt is not only permissible, but is imperative, to grant 
restitution by exercising the inherent powers 
vesteg in courts as defined by s. 151 of the Code, 
provided theexercise of those powers is necessary 
for tha purpose of preventing injustice and does not 
contraveneeany statutory provision Bindeshri Prasad 
Tewari v Badal Singh (3;, reliedon ip 494, col. 2] 

(Case Law discussed.) 
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Both the appellant and the respondent held décrees 
against the judgment-debtors, ‘the appellant as a 
rival desree holder shared with the respondentin 
the proceeds of the sale of the properties that were, 
at the time ofthe sale, honestly believed by every- 


_badyto belong to the judgment-debtors, But ib 


became clear from the events that subsequently 
happened that the judgment-debtors had no saleable 
inferest in-.some of the properties’ sold with the 
result that the original fund, viz , the price fetched at 
the auction sale, that was rateably distributed between 
the appellant ani the respondent was reduced in 
popanon to the value of the properties that wére 
eld not to belong to the judgment-debtors: 

Held, (t) that this had the efect of reducing the 
amount to which each rival decree-holder was entitled 
on rateable distribution and the loss must, ia the 
absence of any statutory provision to the -contrary, 
be borne proportionately by all the decree-holders, 
and consequently any decree-holder who had realized 
more than his legitimate share had to pay back the 
same to the decree-holder who had received less; ip, 
495, col. 1] i 

(2) that the rule of caveat emptor must be confined 
within the strictest possible limits and should not 
be extended to cases in which the decree-holder is 
thé nuction-purchaser himself and the sale ia found 
to'ba a nullity in consequence of the decree in 
another suit declaring that the property sold did not 
belong to the judgment-deblor. “Anand Krishna v. 
Kishan Devi (9,, dissented from. Sahu Deputy 
ac v. Mazgal Sen (8), distinguished. |p. 498, 
col. 2. ' 5 

Inthe event of an auction purchase made by the 
decree-holder. himself being set aside, the decree- 
holder is entitled, as against the judgment-debtor, 
to say that, notwithstanding the auction- purchase 
made by him, his decree for the full amount stands 
intact, as the purchase made by him has been 
vacated. A question of thig description when raised 
by the decree-holder would come within the purview 
of 8. 47, Civil Procedure Code, and inorder tn judge 
ofthe validity or otherwise of such a contention of 
the decree-holder, the court will have to consider the 
question whether of not the decree has been wholly 
or partially satisfied, In considering this question 
the court cannot ignore the fact that by -the in- 
fructuous auction-purchase the decree-holder got 
nothing and that his decree has not been satisfied to 
any extent. [p. 496, col. 1} ` , 

First Civil Appeal from the decision of 
the Additional Subordinate Judge, 
Aligarh, dated the 8th September, 1928. 

Messrs. P. L. Banerji and S. B. L, Gour, 
for the Applicant. : - 

Mr. Panna Lal, fot the Respondent. 

Judgment. -This appeal and the con- 
nected appeal No. 410 of 1929 are directed 
against an order for restitution passed by 
the court below under s. 144 of the Gode 
of Civil Procedure under the following 
circumstances : — 

Firm Ram Gopal Madho Prasad, herein- 
after referred to as the respondent, obtained 
a simple money decree from the High Court 
of Bombay against three brothers named 
Mani Shankar, Mohan Shankar and Suraj 
Shankar, who are hereinafter referred to 
as the judgment-debtors. The respondent 
had also impleaded three younger brothers - 


1933 


of the judgment-debtors ‘named Harendra 
Shankar, Mahendra Shankar and Gajendra 
Shankar as defendants to the suit in which 
the decree was passed but thesuit egainst 
them was dismiesed. Before the said 
decree was passed Harendra Shankar, 
Mahendra Shankar and Gajendra Shankar 
had brought a suit for partition against 
the -judgment-debtors and thew mother 
Musammat Mani Kunwar and on the 28th 
of March, 1919, a decree for partition was 
passed. Musammat Mani Kunwar the 
mother and the 6 brothers were held entitled 
to a one-seventh share each and by the decree 
separate properties were allotted to the 
three brothers who were plaintiffs in the 
-~ partition suit and to the judgment-debtors 
and to their mother Musammat Mani 
Kunwar. . Sr 

The respondent got his decree transferred 
to the Subordinate Judge's Court, Aligarh, 
and on the 30th of April, 1923, applied 
for execution of the same by attachment 


and sale of the alleged 3-7th share of the’ 


judgment-debtors in various items of- pro- 
perties. Some of the propertiesso attached 
had been wholly. allotted. to Harendra 
Shankar and others, the plaintiffs in the 
partition suit, by the decree in that suit. 
and some had been allotted to Mani 
Kunwar. To this application for execution: 
Harendra Shankar, Mahendra Shankar end 
Gajendra Shankar preferred objections 
under s. 47 of the Code of Civil Frocedure 
and they contended that the judgment- 


debtors had no share in the properties that- 


were allotted to them by the decree in the 
partition suit and that thcse properties 
were not liable to altachment and eale in 


execution of the decree held by the res-- 


pondent. Musammat Mani Kunwar filed 


a regular suit on ths same allegations, 


against the decree-holder. On the 16th of 
April, 1925, both the objections and the 
suit were dismissed on the finding that 
the partition was collusive and fraudulent 
and that the decree-holder was entitled to 


sell 3-7th share of the judgment-debtors in - 


all the properties. 


Harendra -Shankar and others, the objec 
tors, and Musammat Mani Kunwar prefer-. 


red appeals in the High Court-and thcse 
appeals were allowed on the 30th of January, 
1928, and the partition was held valid and: 
binding. ` S E AT 

In the meantime the alleged 8-7th share 
of the judgment-debtors in all -tihe pro- 
perties attached by the respondent was 
sold by auction end purchased by. the 
respondent for Rs, 31,290, > -` 
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The appellant in the present appeal and 
the appellant in the connected appeal and 
cerlain other -persons also held decrees 
against the judgment-debtois and they 
applied for rateable distribution and after 
confirmation of the sale mentioned above, 
oblained an order for rateable distribu- 
tion of Rs, 4,279-12-9 amongst them. The 
decree-holder deposited the above amount 
in court which was rateably distributed 
between ihe appellants in the two appeals 
and the other decree-holders. 

In consequence of the appeals mention- 
ed above being allowed by the High Court 
ihe properties allotted to. the objectors and 
to Musammat Mani Kunwar were exempted 
from the operation of the sale, with the 
result that the alleged 3-7th share of the 
judgment-debtors in those pioperties pur- 
chased by the decree-holder at the auction 
sale was exempted from the operation of 
sale. -The decree-holder then filed an 
application under ss. 144 and 151, Civil 
Procedure Code, alleging that es most of 
the properties had been released from the 
sale in consequence of the decrees cf the 
High Court, the amount that could be 
rateably distributed between the other 
decree-holders was much less than the 
sum of Rs. 4,279-12-9, and as the appel- 
lant in the’ present appeal and the appel- 


~-lant in the connected appeal and the cther 


decree-holders had received, on rateable 
distribution, a sum in excess of the amount 
to which they were entitled, they were bound 
to refund the same to him. 

This application was opposed by the 
appellant and other decree-holders mainly 
on the ground that ss. 144and 151, Civil 
Procedure Code, had no application to the 
case and that the respondent -was not 
entitled to call upon those decree-holders 
to refund any portion of the amount that 
they had received on rateable distribution. 
This contention was overruled by the court 
below and an order for restitution was 
passed. That order is challenged in [the 
present appeal.. i f 

It would appear from the facts stated 
above that the sale of 3-7th share in the 
properties that were- allotted by the parti- 
tion decree to the plaintiffs. of ‘that suit 
and to Musammat Mani Kunwar fell through, 
not in consequence of ‘the ‘reversal or 
variaticn in any respect of. the simple 
money decree held by the respondent in 
execution of which the sale was held, but 
as a result of the decrees of thé High 
Court that were passed in totally separate 
proceedings initiated for the purpose of 
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having it declared that. the judgment- 
debtors had no share in those properties. 
It has been. held in a number of cases 
that s. 144 is confined in its operation to 
cases in whicha decree is varied or revers- 
ed on appeal or revision and does not 
apply to cases in which a decree is held 
to be wholly or partially null and void 
as the result of a decree in a suit other 
“than the one in whichthe decree declared 
to be null and void was passed: Vide Tara 
. Chand v. Champa (1),. and Ashutosh Nandi 
v. Kundul Kamini Dasi (2). In the Full 
Bench decision of this court in Bindeshri 
Prasad Tiwari v. Badal Singh (8), it was 
observed that the words ‘varied or reversed’ 
used ins. 144 seem. more applicable to a 
proceeding by way of appeal, revision or 
review than to a separate suit declaring 
that a decree is not binding on a particular 
patty” but the question was not decided 
by the Full Bench. On the authority of 
these cases it is argued on behalf of the 
appellant that the court below was wrong 
in granting restitution under s. 144, Civil 
Procedure Code. 
. It is further pointed, out. that as the 
order confirming the sale was partially 
nullified by the decrees passed by the 
High Court and as that order was nota 
decree, no redress could be given to the 
decree-holder by ordering restitution under 
s. 144, es that section has reference 
only to cases in which a. decree as dis- 
tinguished -from an order is varied or 
reversed and not to cases in which an order 
which is not a decree is varied or set 
aside. In support of this contention relia- 
nee is placed on Jagdeep Narain Singh v. 
F. H. Holloway 39 Ind. Cas. 653 (4), and 
Sukhdeo Das v. Rito Singh 39 Ind. Cas. 
763 (5). 
The questions, whether s. 144 applies 
only to those cases in which a decree is 
reversed or varied on appeal and not to 
cases in which a decree is varied or set 
aside as the result of separate proceedings 
initiated for the purpose, and’ whether 
relief cannot be granted under that section 
in the cases of variations or reversals of 
orders as distinguished from decrees 
are beset with difficulties of varying 
(1) 84 Ind. Cas. 75; 22 A LJ 673; 10 O, &ALR 
905; AIR 1924 All. 718; 46 A 767; LR 5 A 659 


Oiv. 

(2) 125 Ind. Cas. 645; A I R 1929 Cal, 814; 330W 
N 908; 57 O. 226; Ind. Rul. (1930) Oal. 565. 

(3) 74 Ind. Oas. 873; 45 A 369; 21 A LJ 228; AIR 
1923 Alh 394. ` ; 

(4) 39 Ind, Oas,653;2 P LJ 203; 3P.L W423; 
(1919) Pat. 282, 

(5)39 Ind. Oas. 763; 1 P L W 551; 2PL J 361, 
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intensity, and as we have arrived at the 
conclusion, for reasons to be presently 
stated, that it was open to the court below 
to grant restitution in exercise of its 
inherent power under s. 151 of the Code, 
we refrain from expressing any opinion on 
these questions. 

We find that in cases almost similar to 
the case befere us courts have granted 
relief to an aggrieved party under s. 151, 
Civil Procedure Code. In the Full Bench 
decision, in Bindeshri Prasad Tiwari v. 
Badal Singh (3), it was observed that 


“even if we were not s> satisfied, we should have 
been prepared to grant the relief asked for, on thé 
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. analogy of s 144, in exercise of our inherent power 


under s. 151 of the Code.” 

We are aware of the fact that in the decided 
case. by the Full Bench the decree in exe- 
cution of which the sale was held was itself. 
vacated as the result ofaseparate suit, and 


we have. quoted the observation made above ` 


simply to show that it-is open to courts to 
grant restitution in cases not.coming within 
the purview ofs. 144 on the analogy of the 
provisions of that section by exercising the 
inherent powers of courts defined by, 
s. 151 of the Code. In Tara Chand v. Champa 


(1), this court while holding that s. 144, did 


not apply observed that: 

“it is clear that this court had jurisdiction, under the, 
provisions of s. 13}, to exercise its discretion and 
make such order as may be necessary for the ends 
of justice." : 

In Jai Barham v. Kedar Nath Marwari (6) 
it was observed by their Lordships of the: 
Privy Council that: 
“it is- the duty of the court under s. 1{4 of the Civil 
Procedure Code, to.place the parties in the position 


. which they would have occupied but for such decree or 


such part thereof as has been varied or reversed Nor 
indeed does this duty or-jurisdiction arise merely 
under the said section. 1t is inherent in the general 
jurisdiction of the court to act rightly and fairly, 
according to the circumstances, towards all parties 
involved.” * - NAH 
Similarly in the case of Rai Charan Bhuiya 


v. Debi Prasad Bhakat (7), it was held that “ 


though the remedy afforded by s. 144 may 
not be available to an aggrieved party, the 
court has wide powers under s. 151, Civil 
Procedure Code, to pass an order for resti-' 
tution with a view to do complete justice’ 
between the parties and to restore them to 
the status quo ante. j ; 

It is manifest from these cases that the’ 
jurisdiction of a court to grant restitution’ 
in appropriate cases is not confined only to- 


(6) 69 Ind. Oas, 278; 21 A LJ 490; AIR 1922 P.O 
269;4P LT 61; 32M LT 10;37O Ld 351; 270 W, 
N 582; 44 M L J 735; 25 Bom. L R 643; (1923) M WN 
368; 2 Pat, 10; 18 L W 802; 49 I A 351 (P, O). 

(7) 64 Ind. Cas 864; AI R1922 Oal 28; 35 O L J, 
53; 26 O W N 408, ; ; 
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cases coming within the purview of s. 144° 


of the Code, and that it is inherent in the 
general jurisdiction of the court to pass an 
order for restitution independently of the pro- 


visions of s. 144, witha view to secure com-, 


plete justice between the parties concerned. 
Section 144 only defines the power of a 
court to make an order for restitution in a 
particular class of cases and we can dis- 
cover no justification for holding that that 
section exhaustively deals with the powers of 
courts to grant restitution, and that an ag- 
grieved party is not entitled to a relief by 
way of restitution independently of the pro- 
vision of that section. .We hold, therefore, 
that it is not only permissible, but is im- 
perative to grant restitution by exercising 
the inherent “powers vested in court as de- 
fined by s. 151 of the Code, provided the 
exercise of those powers is necessary for the 
purpose of preventing injustice and does 
. not contravene any statutory provision. 

In the case before us we are satisfied that 
justice dictates that the order for restitution 
passed by the court below be upheld. Both 
the appellant andthe respondent held dec- 
rees against the judgment-debtors. The 
appellant as a rival decree-holder shared 
with the respondent in the proceeds of the 
sale of ihe properties that were, at the time 
of the sale,honestly believed by everybody to 
belong to the judgment-debtors. But it be- 
came clear from the events that subsequent- 
ly happened that the judgment-debtors had 
no saleable interest in some of the proper- 
ties sold with the result that the original 
fund; viz., the price fetched at the auction 
sale, that was rateably distributed between 
the appellant’ and the respondent ,was re- 
duced in proportion to the value of the prop- 
erties that were held not.to belong to the 
judgment-debtors. This obviously had the 
effect of reducing the amount to which each 
rival decree-holder was entitled on rateable 
distribution and the loss must, in the ab- 
sence of any statutory provision to the con- 
trary, be borne proportionately by all the 
decree-holders. All the decree-holders had 
to look to a common fund for the satisfac- 
tion of their cecrees and that common fund 
having been reduced, the proportionate 
amount payable to each must undergo a 
. proportionate reduction and, if any decree- 
holder has realized more than his legitimate 
share, he must pay back the same to the 
other decree-holder’ who has received less. 


All the decree-holders were in the same 
position and were -sailing in the same boat, . 
They must sink or swim together and itis .. 


not open to one of the decree-holders to say 
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to the other that he is entitled to ignore the 
effect of the decrees of the High Court and 
the loss consequent on those decrees must 
be borne by the other decree-holder. 

But it is argued by the learned Counsel 
for.the appellant that by ordering restitution 
in the present case we shall be wholly ig- 
noring the well settled rule that the doctrine 
of caveat emptor applies to court sales and 
that there is no warranty of title at such 
sales. Ib is pointed out in this connection that 
if the properties that were exempted from 
the operation of sale in consequence of the 
decrees passed by the High Court had been 
purchased by a stranger and not by the 


. decree-holder, that stranger auction-pur- 


chaser would not have been entitled toa refund 
of any portion of the purchase money paid by 
him, and it is maintained that the mere fact 
that in the present case the decree-holder 
himself was the auction-purchaser js no 
justification to put him on a preferential 
basis and to pass an order that would in- 
directly have the effect of giving a go-by to 
the rule of law mentioned above. In sup- 
port of these contentions our attention is 
drawn to Sahu Deputy Shankar v. Mangal 
Sen (8) and to Anand Krishna v. Kishan 


. Devi (9). In Deputy Shankar's case (8), it 


was held by this court that if the property 
purchased at an auclion sale is lost by -the 
purchaser in consequence of a decree passed 
in a suit brought by a third party for a 
declaration that he and not the judgment- 
debtor was the owner of the same, the pur- 
chaser is not entitled to bring a suit for 
recovery of purchase money as against the 
decree-holder. In that case the purchaser 
was a person other than the decree-holder 
and it was held that the only remedy of 
such a purchaser for the return of the 
purchase money is that provided for by 
O. XXI, r. 91 and O. XXI, r. 93, Civil Pro- 
cedure Code. The decision proceeded on 
the principle that there is no warranty of 
title at the court sales. 

We are not unware of the fact that the 
rule that the doctrine of caveat emptor 
applies to court sales has been laid down 
in a series of cases, but we may point out 
that the application of that doctrine has un« 
doubtedly the effect of negation of justice 
in many cases. It is true that there is no 
warranty of title at court sales, and that 
what is sold is merely the right and interest 
of the judgment-debtor, but if it is found 


(8) 143 Ind. Cas. 429; (1932) A LJ'1007; ATR 1933 
All. 63; 54 A 948; Ind. Rul, (1933) All. 249, 

(9) 182 Ind. Oas 417; A I R 1931 “All, 377; (1931) 
A L J 228; Ind. Rul. (1931) All 513; 53 A 496, 


496 
that the judgment-debtor had no saleable 
interest in the property sold we can discover 
no equitable principle to justify the reten- 
tion by the decree-holder of the price paid 
by ihe auction-purchaser in the event of the 
property purchased by him being lost to 
him. It is no doubt too late in the day to 
question the rule but,. for the reasons given 
above, we are inclined to the view that the 
rule must be confined within the strictest 
possible limits and should not be extended 
a step further than the limits impcsed by 
decisions that are binding upon us. 

"Jn the present case the auction purchaser 
‘was not a third person but the decree-holder 
himself. On the one hand the argument is 
available to the appellant that on principle 
there is no distinction between a case where 
a third person is the auction-purchaser and 
a case where the decree-holder himself 
makes the purchase, so far as the right to 
a refund of the purchase money in conse- 
quence of the sale being vacated is con- 
cerned, But, on the other hand, it has to 
be borne in mindthat in the event of an 
auction purchase made by the decree- 
‘holder himself being set aside, the decree- 
holder is entitled, as against the judgment- 
debtor, to say that, notwithstanding the 
auction purchase made by him, his 
decree for the full amount stands intact, as 
the purchase made by him has been vacat- 
ed. A question of this description when 
‘raised by the decree-holder would obviously 
come within the purview of s. 47, Civil Pro- 
cedure Code, and in order to judge of the 
validity or otherwise of such a contention of 
the decree-holder, the court will have to 
consider the question whether or not the 
decree has been wholly or partially satis- 
fied. In considering this question the court 
cannot, in our. judgment, ignore the fact 
that by the infructuous auction purchase the 
decree-holder got nothing, and that his 
decree has not been satisfied to any extent, 
The position that, simply because of the 
doctrine that there is no warranty of title 
at court sales, the court is bound to hold 
that the decree of the decree-holder has been 
satisfied to the extent of the amount for 
which he purchased the property which was 
afterwards held not to belong to the judg- 
ment-debtor, seems wholly illogical to us. 
The simple question in such a case would 
be, has the decree been satisfied to any ex- 
tent, and we are unable to appreciate how 
a- court can ignore the fact that in conse- 
quence of sale made by the decree-holder 
being set aside the decree-holder got no- 
thing. For these reasons we are wnable 
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to extend the rule mentioned above to cases 
in which the decree-holder is the auction- 
purchaser himself and the sale is found to 
be a nullity in consequence of the decree in 
another suit declaring that the property, 
sold did not belong to the judgment-debtor. 
The view that we take is nut in consonance - 
with the decision ofthis court in Anand 
Krishna's case (9). In that case the auction 
purchase was made by the decree-holder 
herself and the sale was in due course 
confirmed. The decree-holder however lost 
half of the properly purchased by her as 
the result of a decree in a suit brought by 
a third person declaring that half of the 
property belonged to that third person and 
not to the judgment-debtor. This court 
held that in such a case there was no 
“equity in favour of the decree-holder by 
which it may be said that she is entitled 
to recover one-half of the price paid by 
her, because she lost one-half of the pro- 
perty attached and sold”. It was pointed © 
out by the learned Judges that, when the 
attachment was made by the decree-holder, 
the judgment-debtors never asserted that. 
they had title to the whole of the pro- 
perty attached, nor did they demand any 
particular price for the same and that it 
was quite possible that the property was 
worth much more than the sum for which 
it was purchased by the decree-holder and, 


therefore, it may very well be that even ` 


one-half of the property that remained with 
the decree-holder auclion-purchaser was 
worth more than the price paid by him. 

We confess with respect that the reasons 
mentioned above do not appear to us to 
justify the conclusion that there was no 
equity in favour of the decree-holder auction- 
purchaser in the case. In the first place in 
the absence of proof to the contrary, the 
presumption must be that the price fetched: 
at a court sale, where any and every 
person is entitled to bid, is adequate, and 
no proof to the contrary appears to have 
been adduced in that case. In the absence of 
such proof, we are unable to discover. 
why the decree-holder should not be per- 
milted tosay that, in the consideration of 
the question as to what extent his deeree 
has been satisfied, tae court must look to 
the substance of the matter and must in gso 
doing,take note of the fact that the sale ofhalf 
ofthe properly purchased by him has been 
set aside. If, in any particular case, the 
property that remained with the decree- 
holder is worth approximately -as much as 
the price paid by him we agree that there. 
would be no eguity in favour of the 


af 
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decree-holder. But in the absence of 
evidence asto the value -of the property 
remaining with the decree-holder, we are 
unable to accept as a general proposition 
that there is no equity in favour of a 
“decree-holder auction-purchaser in such a 
case. 
In the case. before us it was not the case 
of either party that the auction purchase 
was made by the decree-holder at an 
inadequate price, and, therefore, his decree 
remained unsatisfied to the extent of value 
of the properties, the sale of which’ fell 
through in consequence of the decree 
passed by the High Court. 16 follows, there- 
fore, that the purchase price of the proper- 
ties that were exempted from the operation of 
the sale was not available for rateable 
distribution between the decree-holder and 
‘the appellants of this and the connected 
appeal and other decree-holders. The 
property had originally been purchased by 
the decree-holder fora sum of Rs, 21,290 
and the result of the, decrees of the High 
Court was that properties worth Rs. 2,549-1-2 
remained with the decree-holder, and, there- 
fore, ib would obviously be inequitable to dis- 
tribute rateably the sum of Rs. 21,290 
instead of Rs. 2,540-1-2 between the various 
decree-holders. 
For the reasons ‘given above, the argu- 
menis advanced by the learned Counsel 
for the appellant, in bar of the exercise 
of the inherent -powers vested in courts 
to prevent injustice, do not commend 
. themselves to us and: we are unable to 
accept the same. F 

We may further point out that there is 
another consideration that’ weighs with us 
in upholding the order for restitution 
passed by the court below. Before the 
auction sale the question, whether the 
‘judgment-debtors had any shares in the 
properties allotted by the decree in the 
partition suit to Harendra Shankar and 
others and to’ Mani Kunwar, had actually 
been litigated and -decided by the court 


below and it was on the faith 
of that decision that the decree- 
holder made the auction-purchase. It 


is true that that decision had been appealed 
against in this court, but nevertheless the 
decree-holder was entitled to assume, at 
the time of the sale, that a court of com- 
petent jurisdiction’ had held that the 
judgment-debtors had 3-7ths- share in all 
the properties pub to sale. Now, to deny 
to the decree-holder ‘the relief that has 
been granted to him by the court below 
would in effect be to disregard the‘duties 
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cast upon courts to see that no act of the 
court does-an injury to a suitor. ` As-was 
of the 
Privy Council in Jat Barham v. Kedar 
Nath Marwari (6): |‘ < 
“One of the first and highest duties of all courts is 
to take care that the act of the court does no injury 
to any of the .suitors, and when the expression 
‘the act of the court’ is used it dees not mean 
merely the act of the primary court, or of any 
intermedidte Court of Appeal, but the act of the 
court as a whole from the lowest court which 
entertains jurisdiction over the matter up tothe 
highest court which finally disposes of the case”. 

It was also argued by the learned 
Counsel for the appellant that the order 
for restitution. would result in great injus- 
tice to the appellant as the decree held -by 
him has become time-barred. The. sug- , 
gestion that the decrees held by the ap- 
pellants either in the present appeal or in 
the connected appeal have become time- 
barred has not been substantiated and we 
have not, therefore, allowed that suggestion 
to influence our decision. |, 

It is not disputed that the figures work- 
ed out by the court below are correct. The 
result, therefore, is that we affirm the 
decision of the court below and dismiss 
this appeal with costs. 

N.-A. Appeal dismissed, 
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Muhammadan Law—Husband and wife—Agreement 
empowering wifeio divorce husband or live separate- 
ly if husband marries another wife, legality of 
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Under the Muhammadan Law an agreement be- 
tween a husband and his wife thatif the husband 
married another wife,the former wife would be en- 
titled either to divorce the husband and receive her 
dower, or to live separately from him and his new 
wife with a specified monthly allowance, is not in- 
valid. The latter provision is clearly separable and 
the wife will’ be entitled to exercise her- right of 
divorce under such conditions. [p. 501, col. 2.) > 

An admission against the interest of the party 
making it must beregarded as true until it is clearly 
proved to be untrue. [ibid] i 
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Messrs. Mehr Chand Mahajan, Abdul 
Aziz and, Muhammad Aslam Khan, for 
the Respondent. 

Coldstream, J.—The plaintiff in this 
case Sadiqa Begam, was married to the 
defendant Ata Ullah, a widower, on 28th 
April, 1923, at Gujranwala where Ata 
Ullah’s father was stationed as Extra 
Assistant Commissioner. The n arriage 
was unhappy from: the beginning owing, 
according tothe plaintiff, to thecruel be- 
haviour of Ata Ullah. - In April, 1923, when 
Sadiqa Begam was about to be confined 
her husband, who livedin Gujrat, insisted 
on her leaving Gujranwala where shé had 
been living withher parents with occas- 
ional visits to her husband and joining 
The journey was a trying 
one and Sadiqa Begam’s child wasborn a 
few hours after shereached Gujrat on the 
night of the 6th April. | 

-The friction between the husband and 
wife estranged their families. Sadiga 
Begam apparently found the strict con- 
ventions relating to the behaviour of 
woman an] the custom of purdah observed 
by her husband and his family irksome, 
while her husband's female relations his 
sister Fazal Begam, his mother -Aishan 
Bibi and grandmother Musammat Ghulam 
Bibi looked with disfavour upon any 
departure from old-fashioned ideas on these 
subjects and on Sadiqa Begam’s fondness 
for pretty clothes. The desirability of 
Ata Ullah’s taking asecond wife began 
to be discussed, 
Sadiqa Begam who, in May, 1923, left 
where her father 
had-béen posted’ as Additional District 
Magistrate. In July Ata Ullahcame to 


Lyallpur and spoke to her about the pro- ' 


osal that he should marry again, telling 
er -that his mother was anxious he should 
do so. The result was that on 17th July, 
1923, two deeds were executed by Ata 
Ullah and Sadiqa Begam. Ata Ullah's 
deed (P-2) declared that if he married 
another wife, Sadiqa Begam would be 
entitled either to divorce him, receiving the 
dower of Rs. 10,000 which had been fixed 
at the time of the marriage, or to live 
separately from him and his new wife 
with a monthly allowance of Rs. 75. The 
deed executed by Sadiqa Begam (P-18) 
after acknowledging thedeed made by her 
husband in her favour, promised faithful 
ness and obedience to her husband par- 


ticulerly' in the matter of visits to her 


own relations, Sadiga Begam remained 
with her father until September, 1923, when 
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her husband came to Lyallpur and tcok her 
home to Gujrat. In November, however, 
her father cameto Gujrat and aftersome 
unpleasantness with Ata Ullah took his 
daughter back to Lyallpur. A month 
later the defendant wenttoLyallpur and 
(according to the plaintiff) pressed his father- , 
in-law to return the deed he had executed. 
The husband and wife returned to Gujrat in 
January, 1924, and lived together there 
until July or August. According to the 
plaintiff she had been cruelly maltreated 
by her husband who did his bestto obtain 
possession of his deed (P-2) which she re- 
fused to surrender. Hearing of this her 
brother came totakeher to Kasur where 
her father who had retired from service, 
was then living. Her child, however, was 
forcibly retained by herhusband and his 
sister. In December the infant was restored 
to her mother inKasur. In March, 1925, 
Sadiqa Begam returned to her husband in 
Gujrat where she lived with him in a 
house outside the city (Karim'Manzil), while ` 
her mother-in-law and sister stayed ‘in a 
house in the town. She was comparatively 
happy for a time but in 1926 her husband 
(so she asserts! resumed bad habits, going. 
so far on one occasion as to introduce a 
prostitute intothe house. On her discover- 
ing this she was beaten. After this there 
was constant quarrelling. On the 3lst 
July, 1926, Ata Ullah and Sadiqa Begam 
went ona trip to Srinagar in Kashmir 
where they lived ina house boat. They . 
were joined by Khalifa Kamal Din who 
was Secretary tothe Municipal Committeé 
in Gujrat and had been living as a tenant 
in Karim Manzil and Abdul Mannan (or 
Manan), (the plaintiff's cousin). On the 
12th August when they wereat Gandar bal 


-Ata Ullah saw his wife in a shikara the 


local fishing boator punt with Kamal Din. 
This provoked a serious quarrel in which 
Abdul Mannan intervened with theresult ~ 
(this is Ata Ullah’s case). that Sadiqa™ 
Begam signed a document’ (D-16) cn the 

same day statingthatifher husband found 

anysort of defect in her theagreément of 
17th July, 1923 might be considered as- 
cancelled, This document is alleged by. 
Sadiqa Begam tobea forgery. On 26th_ 
August Ata Ullah saw his wife massag-~ 
ing Mannan's legs, but the consequent ` 
quarrel was smoothed over. On 29th August . 
(I give the husband's version) Ata Ullah, - 
onan unexpectedly early return to the 

house-bcat, found his wife and Kamal 

Din in circumstances admitting no doubt, 

of their misconduct, The plaintiff's story” 
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is that when her husband boarded the house 
boat she was innocently passing along 
the verandah of the boat, without her 
burqa on, to look after her child and prevent- 
her falling into the Water. Nextday Ata 
Ullah started with his wife for Gujrat 
where they arrived on thenight of the 31st 
August. On the Ist 
Ata Ullah went to Lahore; when he 
returned the following morning he was. 
handed a letter from his wife (D-17) 
beseaching*thim to forgive her for the “mis-. 
take committed by her in Srinagar” and pro- 
mising to behavein future towards . her. 
husband like “an obedient maid servant.” 
This letter, like the -document of 12th 
August, is declared. by Sadiqa Begam: 
to be a forgery. On the5th September, in 
response toa telegram sent bythe defend- 
ant to his father-in-law her brothers Abdul 
Azizand Abdul Salam and her cousin: 
Abdul Rashid .came .to Karim Manzil; 
forcibly abducted. Sadiqa Begam, and: 
took her to Lahore. -The same day. Ata 
Ullah reported atthe Police Station that 
his wife had committed adultery with 
Kamal-ud-Din at Srinagar and that she 
had been abducted by her brothers and 
cousin. On the 
Begum served anotice on her husband 


asxing for Rs. 5,000 the. “prompt” portion. 


of her alleged dower, 

On the 16th January, 1927 Ata’ Ullah 
married again. On the 18th Sadiqga Begam. 
executed a formal deed of divorce (P.+3) 
which she sentto her husband on the 
following day (D-14). On 4 

On the 19th July, 1927, Sadiga Begam. 
instituted ‘against her husband the suit. 
from whichthis appeal arises alleging. 
that a dower of Rs. 10,000 had been 
fixed at her marriage, that her husband 
had maltreated her, she had refused to. 
live with him until he executed the deed 
on 17th July, 1923, (P-2) in her favour, 
that he had married again, and that she 
had divorced him in exercise of the power 
conferred onher by her husband. The. 
plaintiff'asked for a declaration that she. 
was no longer Ata Ullah’s wife, for a decree 
for Rs. 10,000 on account of dower or 
Rs. 5,000 the prompt portion of her dower, 
as well as a decree for recovery of her orna- 
ments, clothes etc., valuedjat Rs. 5009 The 
suit was lodged in thecourt of the Senior: 
Subordinate Judge, Lyallpur. we 

The defendant pleaded thatthe Lyallpur 
Court had no jurisdiction in respect of the 
claim forthe return .ofthe jewellery, He, 
Genied thata dower of Rs, 10,000 had: 
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been settled at the time of the . marti- ; 


age, the -only dower fixed being 
“lawful” or . “sharat’ © dower of 
Rs. 32-4-0.. He alleged that he had 


signed the deed of 17th July, 1923, under: 
undue; influence exercised by his father-in- 
law and pleaded that it was invalid because 
it wasopposed to Muhammadan Law and 
public policy and that his wife had mis-. 
conducted herself at. Srinagar, which mis-. 
conduct, taken together with his wife's. 
declaration of 12th August, 1926, (D-16), had. 
the effect of absolving him from the obliga-. 
tion created by the deed executed by him on . 
she 17th July, 1923. : : 
The Senior Bubordinate Judge decided 
that he had no jurisdiction in respect of: 
the claims to the prompt dower or the return 
of the ornaments, clothes, ete. (These claims 
have been abandoned and the question of 
jurisdiction is not now in dispute). . ` . 
On the merits the Subordinate Judge 
struck the fcllowing issues for trial:— | ' 


“1. Was the agreement, dated 17th July, 
1923, executed by the defendant under’ 
undue influence ? ©- j 
“2, Is it without consideration and void on: 
that ground? ; yoa 
3. Is the agreement void as against 
pone policy or is opposed to Muhammadan. 
Aw? é ; 
4. Was the plaintiff guilty of misconduct: 
at Srinagar and how does this affect the 
case? i i ` | 
5. Is it incumbent on the plaintiff to’ 
prove that she has fulfilled all the con-. 
ditions of the agreement, Ex. D-18 of 17th’ 
July, 1923, executed by her in favour of the 
defendant before exercising her right of: 
option of divorce? 
“6. Was the agreement P-2 rescinded by 
the plaintiff ? a 
“7, Was not the dower fixed at Rs. 10,009? ' 
8. What relief is the plaintiff entitled’ 
to? ‘ 
He decided that the deed of 17th July, 
1923, had heen extorted from Atta Ullah.. 
by Sadiqa Begam’s father. As regards the- 
dower (Issue No.7) he found it not proved: 
either that Rs. 10,000 was the amount fixed’ 
at the marriage, or that only Rs. 32-4-0 was: 
the amount of dower to. which the plaintiff. 
was entitled. His -decision was .that she 
was entitled to a “mahr-ul-missal” or proper 
customary dower, and fixed Rs. 4,000 on 
this account, this being the amount fixed 
when Ata Ullah married his first wife. The. 
second and third issues were decided in the 


negative, 7. e, the deed (P-2) was held nol. 
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to -be invalid for want of consideration or 


because it was against public policy or oppos-. 


ed to Muhammadan Law. 

The learned Subordinate Judge found 
that the documents P-16 and D-17 were not 
forgeries but written by the plaintiff and 
were strong evidence of Sadiqa Begam’s 
misconduct which he found established. He 
also held that the plaintiff had by her 
execution of ‘the document D-16 and her 
misconduct released .her husband from the 
obligation imposed on him. by his deed of. 
the 17th -July 1923. He disposed of the 
fifth issue with the remark that it would 
be- subversive of all social order to counten- 
ance the plaintiff's dissolving the marriage 
even thoughthe charge of unchastity stood 
proved against her. His conclusion was that 
the plaintiff had failed to prove her case 
and he dismissed. her suit with costs accord- 
ingly. . f : 

- Against this decision Sadiqa Begam: has 


appealed on the ground that the lower Court . 


has erred in holding the plaintiff entitled 
to a dower- of Rs, 4,000, she having. -failed 
to discharge the onus of proving her allega- 
tion that her dower had ` þeen fixed at 
Rs. 10,009, that it has erred in holding that 
the deed of 17th July 1923 was executed 
under undue influence, that the documents 
D-16 and D-17 weré genuine, that the plaint- 
iff's misconduct had been proved and that 
the defendant had been released from his 
obligation under his nndertaking of 17th 
July, 1923. | - 
The evidence inthe case has been very 
fully described in the lowerCourt’s judg- 
toent, The manner in which the learned 
Senior Sukordinate Judge has discussed it 
does not always'make it clear on what facts 
of it hehas relied in coming to his conclu- 
sions or what part he believes or what he 
disbelieves. As I understand it he has de- 
cided that the agreement of 17th July, 1923, 
was executed under undue influence be- 
cause (1) Ata Ullah signed the document in 
order to get possession of his wife, to whom 
he was greatly attached and whom her father 
‘would not surrender to him unless he sign- 
ed it; (2) the terms of the documents signed 
by him and his wife were incongruous, the 
conditions of his agreement being “mons- 
trous” ascompared with the promise made 
by Sadiqa Begam in her counter-part (D-18); 


(3) circumstances raise the presumption that ' 


_ it was extorted with the help of a dishonest 
- lawyer.Maulvi Ghulam Bari who conspired 
* with Sadiga Begam’s father at Lyallpur.and 
duped the unsuspecting orphan Ata Ullah 
into signing a document which “effectively 
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enslaved and enthralled him so as to keep 
him in bondage for all time”; (4) the evi- 
dence of the plaintiff regarding her treat- 
ment by her husband is inconsistent and_ 
unreliable, the truth being that her husband. 
was a weak-minded affectionate youth whose. 
reason gave way under the attack on him 
made by his wife’s family; and their lawyer 
who abused his confidence, gained domination 
over him and took an unfair advantage. 
Having considered the evidence inthe . 
light of Counsel’s arguments I have no hesi- 
tation in finding the lower Court's decision 
on this part of the case tobe clearly wrong. | 
The plaintiff has probably grossly exaggerat- 
ed in describing her husband's physical 
ill-treatment of her. But her description 
of her married life is not wholly ‘ridiculous’ 
and incredible. It is common knowledge 
that husbands and wives who are not suited 
to each other by temperament and quarrel 
bitterly do have periods of reconciliation 
when they attempt to live together peaceably. 
They may at timesact with strange devo- 
tion to each other though they know their 
efforts are a hopeless sham. It is also 
common knowledge that in this country a 
wife is apt to be forced by convention and . 
peculiar circumstances into. complete sub- 
servience to her husband and indeed. to any 
man who has temporary control of her per- 
son, I see nothing incredible in Sadiqa 
Begam's statement that when he was with 
her, her husband was captivated by her. 
affection and would love her soon after 
beating her. I believe Sadiqa Begam’s 
evidence that there was conjugal discord 
from the beginning of her married life, that 
her husband sometimes treated her unkind- 
ly and was cruel to her when her child was 
about to be born. That there was friction 
between Ata Ullah’s mother and grand- 
mother on one side and Sadiqa Begam’'s 
family on the other, before- the 
deed of 17th July, 1923, was executed, 
is proved by the document Ex. P-13 dated 
9th April, 1923, although the real circum- 
stances. under which it was written are not 
made perfectly clear either by the defend- 
ant (at page 58 of the printed book) or the 
plaintiff (at pages 98-99). Indeed, the de- 
fendant himself has admitted that at that 
time there was unpleasantness over the ques: - 
tion of purdah between himself and his 
father-in-law who had complained of his 
strictness to Ata Ullah’s father and mother 
(See also para. 3 of the defendant's written 
pleas). Iam unable to find anything in the 
plaintiff's story which supports the learned 
Subordingte Judge's conclusion (if this is 
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his conclusion) that the defendant treated 


his wife well and that Sadiqa Begam had- 
no just cause for apprehending the intro-. 


duction of another wife into her husbands 
house. 

The document of 17th July, 1923, is by 
itself evidence that a second marriage was 
in contemplation. - We have it from the 
defendant that when he was betrothed to 
Sadiqa Begum, another marriage was being’ 
considered, and it is admitted that the 
defendant and his mother and grandmother 
did not approve of Sadiga Begam's modern 
notions. There was nothing socially shame- 
ful or improper in a young man’s desire 
to take a second wife (he was permitted four 
as a strict Muhammadan) and I believe 
Sadiqa Begam's evidence that Ata Ullah 
frequently mentioned a second marriage to 
her and stated that the proposal was strong- 
ly supported byhis mother—evidence which 
is corroborated by her witness Sheikh Abdul 
Aziz Puri (P. W. No. 9). 

No doubt the documents P-2 and D-18 
signed by the defendant and the plaintiff 
constituted a contract greatly in favour of the 
wife. Sadiqa Begam, besides promising to 
perform her wifely duties, merely undertook 
to obey her husband's female! relatives and 
not to visit, except with her husband's 
permission, persons from whom convention 
required her to keep purdah. But an 
agreement such as P-2 is permitted by 
Muhammadan Law and it certainly cannot 
be said to be opposed to public policy. I 
am unable to see anything “monstrous” or 
mad in the deed which, in my opinion, was 
a reasonable one for a husband to execute in 
in favour of a wife who looks for treatment 
such as emancipated Indian women natu- 
rally consider they have a right to insist. 
The learned Subordinate Judge appears to 
have overlooked the fact that the specially 
favourable treatment insured to Sadiqa 
Begam was to becontingent on her husband's 
re-marriage during her life. 

Neither the circumstances nor the direct 
evidence justify the learned Subordinate 
Judge’s view that the deed was the result 
of a conspiracy made to “enslave” an un- 
suspecting orphan half maddened by. his 
father-in-law’s tyranny. [His Lordship re- 
ferred to the evidence and proceeded ] 
For all these reasons, I find that the docu- 
ment P-2 was not executed by the defendant 
under undue influence but of his own free 
will~after deliberation and consultation 
with his grandmother—and with a full 
knowledge of what he was doing. 

In view of the admission in the document 
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of 17th July, 1923 regarding dower, the onus 
of proving that a dower of Rs. 10,000 was. 
not fixed at the time of the parties’ marriage: 
was rightly placed on the defendant. This 
admission could not estop the latter from 
repudiating it, but it is a proposition which 
cannot be disputed that an admission 
against the interest of the party making it 
must be regarded as true until it is clearly, 
proved to be untrue. [His Lordship refer- 
red to the other evidence on the point and 
continued.| I agree with the learned Sub- 
ordinate Judge’s view of the defendant's 
evidence regarding the fixing and amount 
of the dower and finding that defendant has 
not proved the falsity of his formally record- 
ed admission that it was settled at Rs. 10,000 
at the time of his marriage, I hold it esta- 
plished that the plaintiff's dower, whether 
it was first determined at Gujranwala or 
Gujrat was settled at Rs. 10,000 at the time 
of her marriage. i ; 

For the respondent Mr. Mehr Chand 
Mahajan does not dispute the correctness of 
the lower Court's decision as to the validity 
under the Muhammadan Law of an agree- - 
ment empowering a wife to divorce herself 
from her husband ander certain specified 
contingencies, but he contends that in this 
case the agreement was vitiated by the fact 
that the husband not only empowered his 
wife to divorce him but created onerous 
obligation on his part in the provision of a 
separate residence and a maintenance allow- 
ance enforceable at his wife’s pleasure in 
the alternative. Such a contract, Mr. Mehr 
Chand argues, was clearly in restraint of 
marriage and, therefore, invalid. There is 
no force in this contention for the plaintiff 
is not attempting to enforce this alternative, 
but only the stipulation that she will have 
the right of divorce. The alternative pro- 
visions are clearly separable. 

It is not disputed that ifthe plaintiff did 
write the letter D-16, dated 12th August, 
1926, releasing her husband from his agree- 
ment if he found her conduct improper, and 
did afterwards misconduct herself, the de- 
fendant is not bound by his deed of 17th 
July, 1923 and his wife has no right to 
exercise the power of divorce conferred by it 
upon her. 

Tt remains only to determine whether the 
lower Court is wrong in its decision that the 
document D-16 is not a forgery but written 
by the plaintiff and that the plaintiff miscon- 
ducted herself at Srinagar. On these: two 
questions of fact the whole case hinges. In 
support of the allegation of misconduct the 
letter D-17 of 2nd September 1926, said to 
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have been’ handed to Ala ‘Ullah on his return 
to Gujrat from Lahore on the 2nd Septem- 
her by a servant (now dead) is evidence of 
great importance. As already stated, this 
document is repudiated by the plaintiff who 
declares it to-be a forgery like D-16. 

- The expert evidence relating to the hand- 
writing in ‘D-16 and D-17 has been fully 
described by the learned Subordinate Judge. 
The defendant called as-his witnesses Mr. 
Charles Hardless (D. W. No. 18) and 
his partner Mr. Tuck (D. W.. No. 10), 
while the plaintiff produced Mr. Charles 
Hardless’s brother Phillip (P. W. No. 17). 
‘These gave the evidence expected in favour 
‘of the parties by whom they were called. 
The value of such evidence in the Indian 
Courts has frequently been discounted: see 
for instance Hari Singh: v. Lachhmi Devi 
59 Ind. Cas. 220 (1), but in this case it is 
obvious that it can carry little weight for 
‘one expert is contradicted by the other. 
‘We have. ourselves examined the disputed 
documents with great care, and compared 
the handwriting with that of. the several 
exhibits admitted to have been written by 
the plaintiff. This careful scrutiny and 2 
consideration of the other evidence deserib- 
ed in the lower Court's judgment and of 
the circumstances has convinced me that 
‘both D-16 and D-17 are genuine documents 
‘written by Sadiqa Begam. Certainly, the 
signature in both is not traced from one 
„original as suggested- by the plaintiff's 
sexpert witness. If they are forgeries they 
were fabricated before the 8th January, 
“1927—for it is obviously these documents 
‘that are referred to in the defendant's reply 
(D-2}, written before the 6th January, 1927, 
40 the plaintiff's notice of 6th December, 
1926, demanding payment of her prompt 
-dower of Rs. 5,000. Is is not disputed by 
appellant's Counsel that it -is thess docu- 
-ments which are referred to in that-reply 
.a8 having been executed by the plaintiff of 
-her own..accord and free will. According 
‘to the plaintiff she never signed her name 
:as Sadiqa Khatun (the signature of the 
-writer of D-16 and D-17) but always as 
:‘Sadiqa Begum.(She disputes the genuineness 
‘of the document D-19 produced by defend- 
ant purporting to be written by Sadiga 
-Khatun). The documents admitted to be in 
the plaintiff's handwriting are signed Sadiga 
.Begam and we may assume that this was 
~ , the name she commonly signed: . Ifa forgery 


i was to, be perpetrated, an unusual form of - 


:Sigrfature would not have been adopted by 


' 48) 59 Ind. Cas, 220 at pp. 224, 225; 12 P L R 1921; 10 
‘PWR 1921:3 Lah Lo, 7 m 
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the forger. Nor, if deeds were to be forged for 
the purpose of a defence to the plaintiff's 
suit, is it likely that the forger would be 
Content with the language of the document 
D-i7 and refrain from a perfectly clear 
admission of adultery on a date mentioned, 
In my opinion, thé appellant has failed to 
show the lower Court's decision on this 
point, the genuineness of D-16 and D-17,to . 
be wrong. With that decision I have no 

hesitation in concurring. - 


~ The plaintiff's case at the trial was that 
she had been thevictim of a carefully laid 
plot laid by her husband to deprive her of 
the benefits secured toher by the deed P-2, 
that it was in pursuance of this plot that- 
she was taken to ‘Kashmir where in a 
strange land, far from home, and helpless, ` 
she was deliberately trapped into a false 

position and accused of. infidelity. This 

case, Mr. Jagan Nath frankly concedes, he: 

is unable to support before us. There is 

No justification for believing that the trip: 

to Kashmir was not an ordinary holiday 

excursion. It was at the defendant's 

invitation that Kamal-ud-Din joined the 

parties in Kashmir and Abdul. Manan 

accompanied them on their trip (pages 143, 

paras. 12 and 144 para, 20 of the printed - 
book). These were not persons whom the 

defendant would choose to be present at the 

consummation of his scheme, 


While the plaintiff has grossly exaggerat- 
ed into along course of fiendish cruelty 
her husband's attitude of distrust and 
jealousy, the defendant has also pub for- 
ward as proof ofhis wife's infidelity incid- 
ents which cannot be regarded as proving 
that she was in fact unfaithful to him before 
the 29th August, 1926. For instance; there 
is the evidence relating io the alleged 
clandestine visit of Kamal-ud-Din to the 
plaintiff in the Karim Mazil in-J uly; 1926, 
‘given by the physiciam Abdul -Latif, P. 
W. No. 14. This witness, who has been 
in jail, did not report what he had seen 
until: after the parties returned -from 
Kashmir. The evidenceof the boy servant 
-Ghulam Nabi, P. W. No. 6, is not that of 2 
‘reliable witness. He was`a child at the 
-time and his pay was Rs. 4 per mensen, 
He left the defendant’s service in Septem- 


- ber, 1926, and appears io have been Te 
- engaged for the purpose of his evidence for 


-hecame from the Karim Manzil to give it. 
To this story, as well as to that of the 
plaintiff's being photographed whenon a 
jaunt with Kemal-ud-Din neither Counsel 
has attached. significance. > Nor has tha 
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defendant's Counsel relied for any purpose - - 


on the alleged intimate beh@viour | of the 
plaintiff towards’ Kamal-ud-Din in the 
motor car onthe journey to Kashmir. The 
evidence does not satisfactorily prove any 
impropriety on that occasion. Sen E 

Ihave no-doubt that the defendant saw 
his wife returning to the house-boat. at 
Gandarbal onthe 12th August in a shikara 
with Kamal-ud-Din. Her presence in the 
shikara may have been perfectly innocent 
though perhaps incompatible with conven- 
tions observed by strict Muhammadans. 
The plaintiff was ın her burga and had 
her infant withher and there were also a 
‘servantandthe boatman in the shikara. But 
I believe the ‘defendant's story that the 
sight annoyed him that he took his wife to 
‘task and there was a serious quarrel which 
Abdul Mannan helped to end and which 
resulted inthe writing by the plaintiff of 
the document D-16. Mr. ‘Jagan Nath 
argues that this whole story is utterly im- 
probable and incredible but Ido not think 
so. The truth,I believe, is that there was 
continual bickering ‘between the plaintiff 
and the defendant, that both they and 
Abdul Mannan felt that something decisive 
‘had to be done to pacify the husband and 
make the holiday tolerable and that the 
plaintiff agreed to write and did write the 
document P-16, > se 

The fact that Kamal-ud-Din did not 
leave the house boat after this incident is 
not in my opinion any reason for dis- 
believing the. defendant’s story—he -was 
part tenant of the house-boat and sharing 
its expenses and the quarrel was settled. 
- This brings us tothe all important event 
of. the 29th August. The defendant's 


description of his discovery :of his wife with - 


Kamal-ud-Din is at page 49. of the print- 
ed, book (para. 28). If it is true it 
establishes the plaintiff's misconduct clear- 
ly: [His Lordship here referred to the evid- 
ence on this point and concluded as follows: } 
—All these facts lead me to the conclusion 
that the defendant's story (which the lower 
Court has accepted as perfectly natural) is 
the true one, >. $ 
It is not disputed (as I have made clear 
above) that if the defendant’s accusation 
is true, and the document (D-16) genuine, 
the Plaintiff must lose her case.. I would 
accordingly dismiss the appeal. Having 
regard to all the circumstances I would 
leave the parties- to bear-their own costs 
throughout. ` i 2 i 
Tek Chand, J.—I agree... pe 
mA - +  .. Appeal dismissed. .. 
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- MADRAS HIGH COURT. 
Civil Revision Petition No. 1760.0f 1932, 
January 20, 1933, : . 
ÅNANTAKRISHNA AYYAR, J, . 
NALABOLU RAMIREDDI— 
DEFENDANT-——PETITIONER 


versus 
_ TAUNGA CHINNA VENKU REDDI 
AND OTHERS—-PLAINTIFF AND DEFENDANTS — 
RESPONDENTS. 

Practice—'Striking off’ applications, impropriety 
Üf: 
An order, that a petition is ‘struck off is not a 
proper and legal mode of disposal of any important 
contested application. The use-of the expression 
‘struck off' in connection with miscellaneous ap- 
plications where substantial relief is prayed for is 
even more inappropriate and undesirable than its 
use with reference to execution applications, 
Biswa Sonan Chunder Gosswamy v Binanda Chun- 
der Dibingar Adhikar Gosswamy (1) and Ram Kirpal 
v. Rup Kuari (2), referred to. 

Petition under s. 115 of Act V of 1908 and 
107 of the Government of India Act praying 
the High Court to revise an order of the 
Court of the District Munsif of Kavali, dated 
7th November 1932, and made in I. A. No, 
1022 of 1932, in O. 8. No 471 of 1932. > 

Mr. B. Somayya, for the Petitioner. 

Mr. K. Umamaheswaran, for the Respon- 
dents. ' 

Judgment.—In O.S No. 471 of 1932 on 
the file of the District Munsif of Kavali, 
the Ist defendant filed an application under 
O. Vil r. 14, O. XI, r. 15and s. 151 of the 
Civil Procedure Code, for directing the 
plaintiff to produce into court the docu- 
ments as per list, or give inspection of the 
same tothe lst defendant alleging that 
“t was not possible for the Ist defendant to 
file his written statement: without inspec- 
ting those documents.’ The matter was con- 
tested. Thelearned District Munsif, after 
-hearing the Pleadersof the parties, disposed 
of that application in these  words:— 
“The petition is struck off”. 4 

. In connection with execution applications, 
this phrase ‘struck off was once a very 
‘favourite phrase which often found accep- 
tance with courts, with the result that a lot 
_of difficulties arose in subsequent proceed- 
ings in execution in construing what ex- 
_actly was meant by the phrase “struck off’ 
such order. Je 

Jt is mot necessary to refer.: to 
the legal history of the expression ‘struck 
off with reference to its use in. connection 
with execution applications. In -Biswa 
Sonan Chunder Gossyamy-v. Binanda 
Chunder Dibingar Adhikar Gossyamy (1), 
Justice Field who delivered the judgment 


(1) 10 © 416. 


594 
of the court observed at page 422* as fol- 
lows:— 

“It would ba very desirable that courts in the 
moffussil should abandon the practice of ‘striking 
cass off’. There isno provision in tbe Codeof Oivil 
Pro:edure for striking off a case. The only proper 
mode of dealing with acase, whether a regular suit 
or a miscellaneous proceeding, when the parties do not 
appear. is to d'amiss it”. 

It would still seem to be necessary to impress 
upon Moffussil Courts the importance of the 
above observations. If the only proper 
mode of dealing with a case, where a regular 
suit or a miscellaneous proceeding, even 
when the parties do not appear, is to dismiss 
it, it would surely seem to follow that when 
matter is contested and when the court 
heard Pleaders for bothsides simply to say 
thatthe petition is ‘struck off, is entirely 
unwarranted and extremely undesirable. 
The note attached to Civil Rules of Practice 
1. 144, refers apparently to special cir- 
cumstances in connection with execution 
petitions where no further relief could be 
granted at that time and I am not con- 
cerned with such execution petitions at pre- 
sent. ` 

In Ram Kirpal v. Rup Kuari (2) Sir 
Barnes Peacock in delivering the judgment 
of the Privy Council observed at page 2757 
as follows:— 

“In the course of those proceedings, the case was for 
various reasons several times ‘struck off’, that is to say, 
atruck offthe field of the business pending in the 
Court of the Subordinate Judge”. 

It is not necessary at this time of the day 
to refer to the various decisions in which 
courts had to complain about the loose 
practice that obtained in some courts of 
directing execution applications to be 
‘struck off. A case struck off the file of 
business pending inthe court is not neces- 
sarily dismissed or finally disposed of. 
Such an order, made evidently for the 
purpose of showing in the court’s statistical 
returns that a case is nolonger pending, is 
illegal; the rights of the parties are not 
affected thereby and the application must be 
regarded as pending notwithstanding its 
apparent removal from the file. As the 
orderis not based on the judicial adjudica- 
tion onthe merits of the controversy, it would 
prima facie be no bar to a fresh applica- 
tion. But litigants in courts areentitled to 
-have a judicial determination onthe merits 
ofthe controversy, instead of having the 
mere apparent satisfaction of having ithe 
legal right to file a fresh application, no one 

(2) 6 A269; IIA 37; A W N1886, 286: 4 Sar, 
£9; 8&Ind Jur. 214 (P 0). z 

* Page of 10 0 peel a 
+ Page of 6 A —[Ed | 
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knowing whether that would end with bet- 
ter results. ° ; ` 

The use of the expression ‘struck of in 
connection with miscellaneous applica- 
tions where substantial relief is prayed for 
is even more inappropriale and undesira- 
ble than its use with reference to execution 
applications. : 

It is now understood that that expression 
has in practice now ceased to be used by 
courtsin connection with orders passed 
even on execution applications, But the 
order passed by the learned District Munsif 
in this case would seem to indicate that 
that expression though now not used with 
reference toexecution applications still lin- 
gers and finds favour in other, though con- 
tentious, proceedings. To say that ‘the 
petition is struck off' is surely not a proper 
and legal modecf disposal of any important 
contested application, like the one before the 
lower Couri, if it be a legal mode of disposal 
of any proceeding before the court at all. 
There is no indication inthe order in ques- 
tion as to what was passing through the mind 
of the learned District Munsif when he pro- 
posed tc ‘strike off' the application, after 
hearing Pleaders of the parties. : 

The position of the lst defendant peti- 
tioner is surely embarrassing. He hzs to 
file a written statement inthe suit. Before 
filing his written statement, he thought he 
should be allowed to inspect certain docu- 
ments referred toin the plaint. Whether 
he was entitled to it or not is not the matter ~ 
for consideration by me at present. When 
he appliedto the learned District Munsif 
for orders, he surely has aright to be told 
whether he is to have such inspection or 
not, so that he might busy himself with his 
written statement accordingly. The order 
passed by the learned District - Munsif 
striking off the petition leads to nowhere. 
Is the petition still pending, so that the 


-defendant need not file his written statement 


before final and other orders are passed on 
his application. Or, is the petition taken to 
have been dismissed; if so, for what reason? 
I amobliged to remark that. the learned 
District Munsif would seem to have not 
applied his mind at all io the question 
before him. A 

I do not think it necessary tosay anything 
more about the crder passed by the learned 
District Munsif on the present occasion. The 
order as it stands could not be sustained. 

I reverse the order of the learned District 
Munsif, daled 7th November 1932, and 
remand]. A. No. 1022 of 1932 for fresh 
disposal according to law. The costs in the 
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High Court will abide and follow the final 
order to be passed on the application. 
N.K.wd, . Case remanded. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 682 of 1932. 
November 21, 1932. 


É “Tapp, J. 
Messrs. RAM LAL KAPUR AND sons 
: — PLAINTIFFS - APPELLANTS 


versus. 

Tur ASIAN COMMERCIAL ASSURANCE 
© Co. Lrp.,—Drrenpants RESPONDENTS. 

Principal and agent—Agent's right to sue for 
accounts—Special cirewmstances—Insurance agent's 
right to sue. 

“It cannot be laid down asabard and fast rule 
that under no circumstances can an agent callon 
his principal to render accounts. On the other hand 
where the accounts between a principal and agent 
are of so complicated a nature that they cannot be 
satisfactorily disposed of in an action at law, an 
agent has aright to have an account taken. 

Where the plaistifs were to ke remunerated 
by acommission calculatedon the premia paid on 
all policies effected or introduced through the 
plaintiffs : 

Held, that they were entitled-to call upon the dc- 
fendant company to rendition of accounts Ghulam 
Qutab-ud-Din Khan v. Faiz Bakhsh (l, Hanuman 
Bakhsh v. Balmukand-Kanahaya Lal (2) and Jowahir 
Singh v. Horya Mal (3), referred tc, 

“Second Civil Appeal from the decree of 
the Additional District Judge, Lahore, dated 
the 19th January, 1932, affirming that of 
the Subordinate Judge, First Class, Lahore, 
dated the 7th December, 1929. < 

Mr. M. L. Batra, for the Appellants ` 

Mr. Ram Lal Anand, for the Respondents. 

Judgment.—The plaintiffs as agents 
brought a suit, against the Asian Commer- 
cial Assurance Company Limited, of Bom- 
pay, for rendition of accounts for the period 
January, 1925, to the end of 1926. They 
were refused a preliminary decree and 
their suit dismissed on the ground that an 
agent could nol sue his principal for rendi- 
tion of accounts. An appeal against this 
order was dismissed by the Additional 
District Judge, Lahore, and the plaintiffs 
have come up insécond appeal. 

Both the couris below have referred tos. 213 
of the Indian Contract Act which requires 
an agentto render proper accounts to his 
principal on demand, but there. is no pro- 


vision for the converse proposition that a- 


principal is liable to render accounts to his 
agent. ` 

For-the proposition that an agent is not 
entitled to call for accounts from his princi- 
pal, the lower Appellate Court has relied 
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on Ghulam Quitab-ud-Din Khan v. Faiz 
Bakhsh (1) and Hanuman Baksh v. Balmuk- 


and Kanahaya Lal(2). In both these reported 


cases the decision contained in Jowahir 
Singh v. Harya Mal (3)‘was followed, but 
in none of the authorities cited has any hard 
and fast rule been laid down that under 
no circumstances can an agent-call on -his 
principal to render accounts. On the con- 
trary a perusalof all three authorities will 
show that, while the principal is under 
no statutory obligation to render accounts 
to his agent, he does become an account- 


. ing party in special circumstances or under 


trade usage or a definite contract. It was 
further observed in the 1899 decision’ that 
the right to claim a statement. of accounts 
is an unusual form of relief only granted in 
certain specific cases and js only to be claim- 
ed vhen the relationship between the par- 
ties is such that this is the only relief which : 
will enable the claimant to satisfactorily 
assert his legal rights. On page 507 of 
Katiar's treatise on the Law of Agency in 
British India, 1928 edition, it -is remarked 
that it has been heldin England that where 
the accounts between a principal and agent 
are of so complicated a nature that they 
cannot be satisfactorily disposed of in an 
action at law, an agent, in such a case, 
has a right to have an account takenin a 
Court of Equity. Such a right is of a 
very limited nature and does not follow 
from the fact that the principal has also 
such right, as the right of the latter to an 
account from his agent is generally found 


‘on the fiduciary character of the agency 


while the right of the agent has no such 
equitable basis. Where an agent: is paid 
a salary or commission in proportion to 
the profits made on the business done, the 
question whether he is entitled to have an 
account taken, depends on whether or not 
the accounts are of too intricate or compli- 
cated anature to be properly and conven- 
iently gone into in the proceedings in an 
ordinary suit. ‘ 

Now, I think, it would be obvious from 
the above authorities that an agent can 
call on his” principal for an account in 
certain special circumstances. In the 
present case the plaintiffs were to be re- 
munerated by a commission calculated on 
the premia paid on all policies effected or 
introduced through the plaintiffs. While 
no doubt the plaintiffs are aware of all 


(1) 78 Ind, Cas. 959; A I R1925 Lah, 100; t Luck. 
Cas, 28 


(2) 104 Ind. Cas. 339; AIR 1927 Lah. 701, 
(3) 60 P R 1899, 
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.policies effected or introduced through them 
they cannot certainly know which of these 
‘policies have lapsed, matured or been for- 
.feited. Consequently it would not be 
possible for them to calculate what com- 
‘mission would be payable to them on 
‘policies effected through or introduced by 
them as agents of the Insurance Company. 
‘Tt was contended on behalf of the defend- 
-ants-respondents that the, plaintiffs could 
have requested the Insurance Company. to 
furnish them with a statement of- the 


- policies in force and claimed the amount of 


commission due to them asa specific sum. 
-but in view of the litigation that had 
‘already ensued between the parties, I do 
not think that. the plaintiffs would have 
‘been supplied with the information in 
_question. 


In my opinion, therefore, the circumstances 


„in the present case entitle the plaintiffs to 


call on the defendants for rendition of 
accounts as this is the only relief which will 
enable the plaintifis to satisfactorily assert 
their rights» i ; 

The finding of the trial Court that owing 

“to certain accounts between the parties for 
.a periodending on ‘the 21st January, 1925, 
"having beensettled between the parties, the 
plaintiffs could not claim a rendition of 
‘accounts for the period beginning withthe 
9156 January, 1925, and ending on the 
16th December, 1926, was not affirmed by 
the lower Appellate Court as, in the 
‘opinion of the learned District Judge, the 
‘previous settlement was no bar to the. pre- 
sent suit, except as regards. the short period- 
of twenty-one days from the Ist to 21st 
January, 1925. 
The further. finding of both the courts 
“below that the preliminary decree for 
rendition of -accounts obtained by the 
plaintiffsin a previous suit did not operate 
“as res judicata in the presentsuit was not 
challenged: by the learned Counsel for the 
appellants, and the second ground of 
appealin this connection was accordingly 
dropped. '’ . 

For the above reasons, I hold that the 
plaintiffs are entitled to a preliminary 
“decree for rendition of accounts from the 
22nd. January, 1925, to the 16th December, 
1926, and, accepting the appeal, I remit the 
case to the ‘trial court for the granting of a 
preliminary decree and disposing of the 
guit thereafter in ‘accordance with law. 

“ Parties will bear their own costs in this 
court, other costs abiding the result. 

A. = Appeal accepted. 


Case remanded, - _ 
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NAGPUR JUDICIAL COMMIS- 
SIONER’'S COURT. a 
First Civil Appeal No. 39 of 1930. 
. February 19, 1932. 
BTAPLES, A J.C. 
Pandit GAYAPRASAD—Derenpant—~ 
APPELLANT y 
` versus .: : 
Mr. S. S. BHARGAVA AND OTHERS — 
-PLAINTIFFS — RESPONDENTS, 
Civil Procedure-Code (Act V of 1908), 8. 


92—~ 


_ Public or private trust—Presumption~ Evidence of 


public nature--Suit under s 92—Power to pass decree 
for delivery of possession and payment of moneys— 
. Hindu Law—Religious Endowment 

In the case of a Hindu temple the. presumption 


. would usually be infavour of a public’ dedication 


and, where there is nothing contrary to sucha pre- 
sumption and where there is no mention of a private 
or family trust, then itshould be held that the 
dedication was for the benefit of the public. Ramdas 
v Basanti li), Deokinandan v. Brijnandan (2), 
Puraviya Goundan v. Poonachi Goundan .3) and 
Sri Sii Kalimata Debi v Nagendra Nath , Chucker= 
butty (1), referred to [p. 507,col-2] 

In a suit under s 92, Civil Procedure Code, 8 
decres can be made directing the removed trustee to 
deliver possession of the trust property to the newly 
appointed ‘trustee, ‘Ihe relief for delivery” of posses- 
sion in such a case would fall within cl: (h) of s. 


_92 (li. But a decree for payment of such’ sums of 


money as may be found due cannot be passed., 
Ramrup Goshain v. Ramdhari Bhagat (7), followed, 
Budree Das Mukim v. Chooni Lall 5), Abdur Rahim 
v. Mahomed Barkat Ali (6) and Ramrup Goshain v. 


-Ramdhari Bhagat (7:, referred to. [p. 508, col. 1 


First Civil Appeal against the decree of the 
District Judge, Jubbulpore, dated the 25th 
November, 1929, in Civil Suit No. 5 of 1929. 

Mr. S. B. Gokhale, for the Appellant. 

Mr. J, Sen, with him Mr. Kasturchand, 
for the Respondents. ; AH 

Judgment.—The respondents brought a 
suit under s.92 of the Civil Procedure 
Code against the appellant and Musammat 


.Parmabai, who was joined as a respondent 


inthis appeal but who died during the 
pendency of the appeal. They obtained 
a decree onthe 25th of November, .1929, 
that Parmabai should be the nominal trustee 
during her lifetime and that after her" 
death the appellant Gayaprasad. and his 
heirs- should be the nominal trustees, but 
that the respondents’ and one other person 
whom they should appoint by mutual con- 
sent should be appointed panchas-for the 
management of the dedicated property 
and to make arrangements for the worship 
and celebrations. It wasfurther ordered 
that the panchas named should take 
possession ofallthe property covered by 
the deed of dedication and that Parmabai 


_ and Gayaprasad should deliver possession 


of all-such property account books and 
bonds, No appeal was made by Parmahai 
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during her lifetime but the appellant has 
preferred this appeal. : 

The two grounds urged by the learned 
Counsel who appeared for the appellant 
were, first, thatnosuit could be brought 
under s.92 in this matter, as there was 
no public trust, and, secondly, that no 
order for actual delivery of possession or 
handing over of the property could be 
passed under s. 92. No argument was 
addressed as regards the finding about 
mismanagement and it may be taken as 
practically admitted that there has been 
mismanagement by the appellant. The 
appellant, therefore, takes his stand on the 
two technical grounds and has not made 
any contest upon the merits. 

The trust relates to a temple built by 
one Lalainprasad, the deceased husband 
of Parmabai, about the year 1910. On 
the lst of January, 1920, this Lalainprasad 
executed a deed, which is called a tamltk- 
nama and which is on record as Ex. 
P-1. In that deed he stated that he had 
constructed atemple next to his residen- 
tial house in Satthiakua, Jubbulpore, :and 
had installed a deity of Shree Radha 
Krishnachandraji in that temple, that he 
and his wife Parmabai had been arranging 
for the worship of that deity and would 
‘continue to do so during their lifetime, 
that as he had become old and had no heir 
he executed the deed for the future 
management of the worshipping and dedicat- 
ed for that purpose certain immovable 
property valued at Rs. 1,225 in favour of 
the deity, and that the expenses for his 
‘own maintenance and for that of his wife 
and for the worship of the deity should be 
met by the income of the property dedicated. 
It is further stated in the deed that :Lalain- 
prasad and his wife Parmahbai should 
manage the temple jointly or severally 
during their lifetime and that if one of 
them died, the survivor should be the 
manager. It is added that their grandson 
Gayaprasad should serve them diligently 
. and that after their dea h he should manage 
the temple for the maintenance of himself 
and of his family ‘and forthe worship of 
the deity and that after him his descend- 
ants from generation to generation should 
continne the management. Then the 
following persons, viz, Biohar Raghubir- 
singh, Seth Kapoorchand, Shyamsunderlal, 
Kallu and Beji, all residents of Satthiakua, 
Jubbulpore, were appointed to supervise 

“the management as panchas, and a clause 
-wasadded that, if any of the panchas 
should die or. was unwilling to: exercise 
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his authority, the remaining panchas were . 
entitled toselect any. honest Hindu, -with 
the exception of the donor's own younger 
brother Chunnilal Bhatta, as a pancha. 

The trial Court has found that Parmabai 
was the trustee under the supervision of the. 
panchas named inthe deed, that she engag- 
ed Gayaprasad to carry out the provi- 
sions of the deed, but that he mis- 
managed the property and failed 
to provide for the worship. The Judge has 
further found that Gayaprasad was the real 
manager and by his mismanagement he 
has shown himself to be unfit for the work. 
As already indicated above, it is not dis- 
puted that Guayaprasad has mismanaged 
the property and presumably misappro- 
priated the income. It is, however, con- 
tended that the trust is a private trust for 
family worship, that the appellant Gaya- 
prasad bas been appointed the manager on 
the death of Parmabai by- the deed, that 
the respondents who are named as panchas 
were only, appointed to supervise the ma- 
nagement and that, in any case, actual 
possession of the property could not be 
given to them. 

The two chief contentions are whether the 
trust was a private or public one and, 
secondly, whether the reliefs claimed in the 
plaint fall within s. 92 of the Civil Proce- 
dure, Code. As regards the first, I am 
clearly of opinion, that the view taken by 
lower Court is correct. It is true that the 
deed (Ex. P-1) does not expressly create a 
public trust, but, on the other hand, it cer- 
tainly does not expressly declare that the 
dedication is meant to be a family or 
private one. There is nothing in the deed 


repugnant to the idea that the trust should 


be to the benefit of the public and in such 
a case the deed should, I think, be interpret- 
ed in favour of a public trust. In this 
connection I have been referred by the 
learned Counsel for the respondents to Ram- - 
das v. Basanti (1),` Deokinandan v. Brij- 


-nandan (2), Puraviya Gounden v. Poonachi 


Gounden (+) and Sri Sri Kalimata Debi v. 
Nagendra Nath Chuckerbutty (4). The pre- 
sumption would usually be in favour ofa 
public dedication and, where there is no- 
thing contrary to sucha presumption and 
where there is no mention of a private or 
family trust, then I think it should þe held 


(1) 77 Ind. Oas. 97; A IR 1922 AlL 519; 0AL J 
789. : 

(2) 76 Ind, Oas. 89; A I R1924 Pat. 502; 5 PLT 

(3, 62 Jnd. Cas 655; 40 M L J 289. 


(4) 99 Ind. Cas. 917; A IR 1927 Cal. 244; 44 CL J 
922. 
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that the dedication was for the benefit of 
the public. In the present case, moreover, 
there is ample evidence to show that the 
temple has been all along used for public 
worship, It was first established some 
time about 1910, some ten years before the 
deed (Ex. P-1) was executed, and it has all 
along been used by the public. The wit- 
nesses examined by the plaintiff-respond- 
ents clearly prove the fact of public wor- 
ship, and the only witness examined on be- 
half of the appellant was the first defendant 
Musammat Parmabai herself. Her evidence 
does not prove that the dedication was a 
private or family one or that the public 
were excluded from worship in the temple; 
in fact it proves little else but mismanage- 
ment by the appellant Gayaprasad. It 
must, therefore, he held that the trust 
created by Lalainprasad by the deed 
(Ex. P-1) was a public one and as such 
within the purview of s. 92 of the Civil 
Procedure Code. 

It remains then to consider whether the 
reliefs claimed in the plaint are such as are 
mentioned in s. 92, cl. (1), ofthe Code. The 
plaintiffs-respondents claimed the following 
reliefs:— 

“ a) that the defendants Nos. 1 and 2 be 
removed: from the management of 
the trust: 

(b) that the plaintiffs be appointed . trus- 


tees; 
(c) that the possession of the property 
be made over to the plaintiffs; 
(d) that an order for rendering accounts 
be passed against the defendants; 
(e) that after accounts are taken a 
decree be passed against the de- 
fendants for such amounts as may 
be found due from them; 
(f) that an amount for the maintenance 
of defendant No. 2 be fixed; and 
(g) the costs of the suit be allowed to the 
plaintiffs.” 
It is clear that of these reliefs the first 
two are reliefs mentioned in s. 92. Simi- 
larly the relief (d) for an order for render- 
ing accounts is a relief mentioned in s. 92 
whilst relief (f) would fall under cl. (h) of 
s. 92 (1), if not under cl. (g). It may be 
noted that relief (e), which asks for a decree 
against the defendants for such amount as 
-may be found due, has-not been granted, 
and such a relief, I think, could not be 
claimed under s. 92. The chief contention 
however, is as regards relief (c), i. e., the 
claim for actual possession of the property. 
It was contended by the learned Counsel 
for the appellant that a decree for actual 
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delivery of possession could not be granted 
under s. 92. I cannot, however, accept:that 
contention. The learned Counsel referred 
to Budree Das Mukim v. Chooni Lal (5), 
Abdul Rahim v. Muhammad Barkat Ali 
(6) and Ramrup Goshain v. Ramdhari 
Bhagat (T). Of these the first will not help 
us much. In Abdul Rahim v. Muhammad 
Barkat Ali (6) their Lordships of the Privy 
Council have considered the reliefs which 
are mentioned in s. 92 (1) and have, in 
particular, considered cl. (h), which is: 
“further or other relief’ and which they 
held must be taken to mean relief of the 
same nature as cls. (a) to (g). In 
Ramrup Goshain v. Ramdhari Bhagat (7), 
it was held that a decree for recovery 
of property and for delivery of possession 
could not be passed under s. 92 against 
transfers of endowed property. In the 
present case, however, that question’ does 
not arise, and the only question is whether 
possession can be taken from Gayaprasad 
who was appointed a manager of the pro- 
perty under the deed (Ex. P-1), but who 
took possession wrongfully during the 
lifetime of Musammat Parmabai and has 
been mismanaging the property. It seems 


to methat it would be of no avail to 
pass a decree for removing the 
trustee and appointing a new trustee 


if theold trustee isallowed to remain in 
possession of the property and that to render 
the decree operative, possession must be 
delivered to the newly appointed trustee; 
I see no force, then,.in the contention that 
a decree for possession cannot be granted 
in such a case, and I would hold that such 
a relieffor delivery of possession would 
certainly fall under clause (h)ofs. 92 (1). 
-The relief for amoney decree against the 
defendants should not, I think, be granted 
under s. 92, but the lower Court was right 
in simply dismissing that part of the claim 
or innot giving a decree for such a claim. 
In this connection I would again refer 
to Ramrup Goshain y. Ramdhari Bhagat (7). 
Iam of opinion.that of all the reliefs 
claimed in para. 8 of the plaint only that 
mentioned incl. (e) is one that could not 
be given inasuit under s. 92 and that the 
lower Court hasrightly nol granted a decree 
for such a relief. f 

Iam of opinion thatthe suit has been 

(5) 33 C 789. 

(£) 108 Ind. Cas. 361; 55 O 519;9 P LT65;IL T 
40 Cal. 19; A IR 1928 P O18: 27L W 339; 32 O 
W N 432; 26 A LJ 464; 5t M LJ 609; 30 Bom. L 
R 774; 480 L J55 (P 0). 

(7) 89 Ind. Cas. 40: 47 A 770;23 ALJ 601; LR 
6 A 352 Oiv.; A I R 1925 All. 683, 
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tightly decided , and that there isno force 
in the appeal. It may be incidentally noted 
with regard to ground No. 40f the mem- 
orandum of appeal that Musammat Parma- 
bai respondent No.5 died during the pen- 
dency of the appeal but apart from that it 
is clear that, astheappellant had taken 
possession ofthe property during the life- 
time of Parmabai, his rights, if any, had 
to be considered by the lower Court. I 
confirm the decree of the lower Court and 
dismiss the appeal.Costs of the appeal will be 
borne by the appellant. Costs of the suit 
will be borne as ordered by the lower 
Court, I fix Pleader's fees at Rs. 150. 
JA Appeal dismissed, 


_ LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal 
No. 1651 of 1932. ` 
March 15, 1933, 
Barne, J. 
SHER MOHAMMAD-—JUDGMENT-DEBTOR 
— APPELLANT 
VETSUS 
BHAGWAN DAS— DROREF-HOLDER 
— RESPONDENT. 

Punjab Alienation of Land Act (XIII of 2900), 8 6 
Decree against agriculturist—-Case sent to Collector 
—Court, whether becomes functus officio—Power to 
hear objections of judgment-debtor. 

Where land whichis sought to be attached in 
execution is not liable to be sold and the matter is 
referred to the Collector for arranging ‘a temporary 
lease, the Uollector merely acts as a ministerial 
officer and the courtdoes not become functus officio 
as soon asit accepts the Collector’s proposal, and 
sends the records to him for necessary action. 

Where such an order is made ex parte the court 
has still power to hear the objections of the judg- 
ment- debtor. Kartar Singh v. Zorawar Singh (1) and 
Lajja Ram v. Munshi Ram (2), distinguished, 
Ohanan Ramy. Devi Dayal (3), relied on. 


Miscellaneous Second Civil Appeal from 
an order of the Additional District Judge, 
Lyallpur, dated the 9h August, 1922, 
affirming that of the Junior Subordinate 
Judge, Jhang, dated the 26th June, 1930. 
“Ma, Achhru Ram, for the Appellant, 

Mr. S. C. Manchanda, for the Respond- 
ent. 


Judgment.—In the course of execution 
‘proceedings relating toa decree dated the 
20th of April, 1915, an application was 
made on the 19th of October, 1928, for the 
attachment of certain land. The matter 
was referred to the Collector with a view to 
arrange for a temporary lease, as the -land, 
being the property of a member of an 
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agricultural tribe, was not liable to be 
sold, The Collector reported on the 21st 
of February, 1929, that some cf the land 
belonging tothe judgment-debtor might be 
leased fortwo yeais in satisfaction of the 
decree. The decree-holder, however, re- 
fused to agree tothe proposal of the Collec- 
tor with the result that the application for 
execution was consigned tothe record room 
on the 21st of February, 1929. A little later, 
however, on the same day, the decree-holder 
applied for thecase being restored under 
s. 191, Civil Procedure Code, on the ground 
that a fresh application for execution would 
have been barred under s. 48, Civil Prc- 
cedure Code. The court acceded to this 
request andrestored the application with- 
out issuing any notice to the judgment- 
debtor. It then proceeded to pass an order 
that the land be leased for two years in ac- 
cordance with the proposal of the Collec- 
tor and the decree be held to be satisfied. 
The record was accordingly sent to the 
Collector for necessary action being taken, 
But on the 13th of June, 1930, the judg- 
ment-debtor put inan application object- 
ing to the restoration of the case under 
s. 151, Civil Procedure Code, as referred to 
above and followed the same by. another 
application dated the 24th of June, 1930, in 
which he urged thatthe land which the 


‘Collector had recommended for lease . was 


different to the one which had been attach- 
ed and that no proceedings should have been 
taken on the application of the decrees 
holder dated the 19th of October, 1928, inas- 
much asit was barred under the provisions 
of 8. 48, Civil Procedure Code. This’ ap- 
plication, which purported to be filed under 
s. 47, Civil Procedure Code, was dismissed 
by the executing Court and the. decision 
was upheld by the Additional District 
Judge onthe ground that the court had 
become functus officio after it had passed 
the order dated the 21st of February, 1929, 
by whichthe proposal of the Collector was 
accepted andthe record was sent to him 
for necessary action being taken. In sup- 
port of thisdecision the learned Addition- 
al Districts Judge has only relied on two 
authorities, namely Kartar Singh v. Zora- 
war Singh 113 Ind, Cas. 778(1) and Lajja 
Ram v. Munshi Ram 131 Ind. Cas. 274 (3), 
Neither of these authorities, appearsto me 
to bein point. In the former case, an ap- 
plication had beenmade by the judgment. 


(1) 113 Ind. Oas. 778; 10 Lab) L J 474: 

100) Tat tnd. Cae. 274: AT ete 
31 Ind, Cas. 274; ATR1931 Lah, 1: 

L R60; Ind, Rul. (1931) Lah, 402, A OP 
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debtor for restitution of property alleged 
to have been delivered in excess of what 
had been sold and it was held that the 
application was not one relating to execu- 
tion, discharge or satisfaction of the decree. 
In the -present case “no such question 
arises. In Kartar Singh v.Zorawar Singh 
(1) the land did not belong toa member of 
an agricultural tribe and was liable to 
be sold; - The proposal of'the Collector was 
made under s. 72, Civil Procedure Code, 
and it was held that after the Civil Court 
had decided to authorise the Collector to 
provide for the satisfaction of the decree, 
' the -subsequent proceedings are to be taken 
by the Collector and theCivil Court became 
functus officio thereafter. This case. is 
cléarly distinguishable, as in the present 
instance the land of the judgment-debtor 
could not be sold in view of the provisions 
of s.16 of the Punjab Alienation of 
Land Act. As pointed out in Chanan Ram 
vy. Devi Dayal (3), in cases of the present 
type where land is not liable to be sold 
and a lease is ordered for the satisfaction 
of the decree, the Collector acts merely as 
a ministerialofficer. In the present instance 
it is admitted that although the record 
had been sent tothe Collector, no mutation 
had yet been sanctioned and_ possession 
had also not been delivered. It was only 
after the delivery. of possession that it 
could ‘have been said that the decree had 
been fully satisfied. It was, therefore, 
clearly open to the’ judgment-debtor when 
he filed the applications dated the 13th 
of June, 1930, and the 24th of June, 1930, 
to raise objections to the order passed by 
the court on the 21st of February, 1929, 
As pointed out already, no notice even 
had been issued to the judgment-debtor 
before the case was restored under s. 151, 
Civil -Procedure Code, and he had no 
opportunity of objecting to the restoration 
of the case. 

. "I must accordingly accept this appeal 
and setting aside the orders of the courts 
below remand the case to the executing 
Court for disposal of the objections raised 
by the judgment-debtor in his two applica- 
tions referred to above. Costs will follow 
the final decision, - `. ` 
A, : i Appeal accepted. 
- (3) 110 Ind, Oas. 173; A I R 1928 Lah. 475. 
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NAGPUR JUDICIAL COMMISSIONER'S: 
. COURT E 


Criminal Revision No, 88 of 1933. 
April 10, 1933. 
Nrioa, A. J, C. 
SARDAR DIWAN SINGH -— APPLIYANT 


versus : 
KHAWAJA MUHAMMAD AKRAM—Nov- 


< APPLICANT. 

Criminal Procedure Code (Act V of 1898), .s. 608 
(2,—Indian States Protection Against Disaffection’ 
Act, 1923,” ss, 8,  5—Complaint by Native 
Ruler in British India—Power of British Indian 
Court to examine Ruler on commission. 

A criminal Court in British India has no jurisdic- 
tion to issue a commission to an officer representing 
British Indian Government, resident in the territory 
of ùn Indian State, for the purpose of examining the 
Ruling Prince of that State. : 

Szetion 503 (2), Crimins] Procedure Code, has no- 
application to a Ruling Prince of a Native State. 
Muhammad Yusaf-ud-Din v, Queen-Empress (1), 
Queen-Empress v. Abdul Latif (2),.Emperor v, 
Chimanlal (3,, Queen-Eempress v. Keshub Mahajan (4), 


In the matter of Bichitranund Dass vv.” Bhugbut 
-Perai (5), Mighell v. Sultan of: Johore (6), Duff 
Development Uo. v. Kelantan Government (7), 


Statham v. Statham and His Highness the Gaekwar 
of Baroda (8) and In re Ganesh Narayan Sathe (9), © 
referred to, ae : 
The fact that the Ruler has filed a complaint 
through his agent against the person who wants to, 
examine him does not make any difference. : 


Criminal Revision against order of, the 
Sessions Judge, Hoshangabad, dated ‘the 
2156 January, 1933, refusing to issue 4 
commission for the examination.of His, 
Highness the Nawab of Bhopal, -dated the 
22nd December, 1932, 

Mr. M. R. Bobde, for the Applicant. 

Mr. J. Sen, for the Non-Applicant.. 

Mr. Vivian Bose, for the Crown.’ . 

Ordeér.—In the course of a criminal trial 
pending in the court of the Magistrate, 
First Class, Hoshangabad, initiated on a 
complaint made by Khwaja Muhammad 
Akram, Chief of the Bhopal State Police; 
duly authorised by the Governor General 
in Council, unders. 5 ofthe Indian States 
Protection Against Disaffection Act, 1923, 
for an offence punishable under’ s. 3 of 
that Act, Dewan Singh accused made an 
application desiring determination of & 
question whether or not His Highness the 
Nawab of Bhopal could be examined on 
commission as a witness in the case. The 
question was answered in the negative by 
the trial Magistrate and his view was 
affirmed by the Sessions Judge, Hoshang- - 
abad, in Criminal Revision No. 49 of 1932: 
Dewan Singh has moved this court in 
révision. : 

The only question for determination is 
whether a Criminal Court in British India, 
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has jurisdiction to issue a commission to 
an, officer representing British Indian 
Government resident in the territory of an 
Indian State for the purpose of examining 
the Ruling Prince of that State. It is 
urged on behalf, of the applicant that 
under sub-s. 2 of s. 503 a Criminal Court 
in British India is empowered to examine 
on commission any witness who resides in 


the territories of any Prince or Chief in. 


India and that in exercise of this power 
the court could lawfully issue a commis- 
sion for the examination of a Ruling 
Prince.. In other words, the expression 
“the witness resides in the territories of 


any Prince or Chief in India” occurring’ 


in sub-s. 2 of s. 503 is (as contended) wide 
enough to include the Ruling Frince or 
Chief. ofany State. It appears to me that 
this contention is not sound. The witness 
contemplated in s. 2is one, who if resident 
in British India, although not a British but 
a State subject could have been summoned 
to appear in the British Court for being 
examined as a witness, The, jurisdiction 
of the British Courts extends to all persons 
whether British subjects or not, who reside 
within the British territory. In Muhammad 
Yusuf-uddin v. Queen-Himpress (1), their 
Lordships. of the Privy Council observed 
that ifthe accused (in that case was a subject 
of Hyderabad State) had been arrested in 
British territory for the offence committed 
in British India, the British authorities 
would have ample jurisdiction to try and 
punish him for the crime. Their Lordships 
further observed that. the authority to 
execute any criminal process must -be 
derived in some way or another from the 
Sovereign of thatterritory, where the person 
- to be proceeded against resides as a subject 
of the State. The Oriminal Procedure 
Code extends only to British India, which 
means all territories within His Majesty's 
dominions which are for the time 
being governed by His Majesty 
through the Governor General of India or 
through any officer subordinate to the 
Governor General of India. The Code 
was held not to apply to the Indian 
States -in Queen-Eimpress v. Abdul Latif 
(2), Emperor v. Chimanlal. (8) Queen 
Empress v. Keshub Mohajan (4), In the 
matter of Bichitranund Dass v. Bhugbut 


(1) 250 20 atp. 31; 24 I A 137; 7 Bar, 239;6 P 
R 1897 Cr: 20WN1(P O) 
(2)10 B 186, : 
(3) 17 Ind. Cas, 534; 37 B152; 14 Bom. LR 768; 
13'Cr.L J 990,. : 
(4) 8 O 985, 
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Perai (5) and Muhammad Yusuf-ud-din v: 
Queen-Empress (1). In fact s. 65 of the 
Government of India Act which defines the 
powers of the Indian Legislature shows that 
it has no power to make any laws affecting 
the subjecis of the Indian States. It is only 
when the subjects of the Indian States are 
found to reside in British India that they 
become amenable to the laws in force in 
British India. Therefore a witness who 
can be examined on commission under sub- 
s. 2 of s. 503 must be one of the persons of 
this class and cannot include the Ruling 
Princes or the Chiefs. The test is whether 
the British Courts have the authority to 
issue a process against any foreign prince, 
even when he chooses to reside within 
ritish Dominions and the jurisdiction of 
the court. If no such process can be issued 
then obviously he cannot be examined on 
commission under s. 503 (2), Criminal Pro- 
cedure Code. 

Therefore the principal question is whe- 
ther a Ruling Prince of an Indian State is 
amenable to the jurisdiction of the British 
Couris. On behalf of the non-applicant it 
is contended that His Highness the Nawab 
of Bhopal being a sovereign in his own 
State is entitled to immunity as a personal 
privilege from any process, criminal or civil 
which the British Courts are empowered to 
issbe. There can be no doubt that if His 
Highness the Nawab of Bhopal is sovereign 
inhis own State he hasthis privilege. Under 
the Common Law of England the British 
Courts declined to exercise the territorial 
jurisdiction over the person of any sovereign 
or ambassador of any other State: see 
Parelement Belge (5 Probate Division 197). 
The reason” obviously isthata foreign 
sovereign is not understood as intending to 
subject himself to jurisdiction incompatible 
with his dignity andthe dignity of his 
nation. The same view was takenin Mighell 
v. Sultan of Johore (6) and Duff Develop- 
ment Co. v. Kelantan Government (7). It is 
contended for the applicant that His 
Highness the Nawab of Bhopal isnot an 
independent sovereign for the reason that 
under Art. 3 of the treaty between British 
Government and the Nawab of Bhopal, he 
acts in subordinate co-operation with the 
British Government and acknowledges its 
supremacy, In this connection it is import. 
ant to take notice of Art. 9 of that treaty 
which runs as follows. — : 


MUHAMMAD AKRAM: 


- .“The Nawab and his heirs and successors shall 


(5) 16 O 667. 
AN Pl A 9314 Oh,s18; 1911, 
87; 2 A 5 L 
40T LR 566, : ay 
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remain absolute rulers of their country, and the j juris- 
‘diction of the British Government shall not in any 
manner be introduced into that principality.” Aitchi- 
son's Treaties, Vol 1V, page 298. 


Although the Nawab of Bhopal owes poli- 
tical allegiance to the British Crown his 
internal sovereignty is unimpaired and 
absolute. The British Crown or its agents 
have no power to make laws in respect of the 
territory of which His Highness the Nawab 
of Bhopalis the ruler. As : has been observed 
“by Sir Courtenay Ilbert in his Treatise on 
- Government of India at page 422, third 
edition, the territory of an Indian Prince 
is for the purposes of Municipal Law nota 
British territory and their subjects are not 
British subjects. In the General Clauses 
Act the word “India” is defined as British 
‘India together with any territories of any 
Native Prince or Chief under the suzerainty 
of Her Majesty. The word “suzerainty” is 
defined in Statham v. Statham and His 
Highness the Gaekwar of Baroda (8), a8 a 
term applying to certain international 
relations between two sovereign states 
whereby one, whilst retaining a more or 
less limi‘ed ’ sovereignty, ‘acknowledges the 
supremacy of the other, that is, the suz- 
erainty: of the British Crown does not affect 
in any way the integrity of the internal 
sovereignty enjoyed by a Ruling Prince 
within his own territory. His Highness the 
Gaekwar of Baroda who standsin the same 
relation to the British Crown as does His 
Highness the - Nawab of Bhopal was held 
in the aforementioned case to be a foreign 
Ruling Prince not amenable to the juris- 
diction of a British Gourt. It is there- 
fore obvious.that the British Indian Courts 
have no jurisdiction over His Highness the 
Nawab of Bhopal. : 


But it is contended that His Highness. 
. has submitted to the jurisdiction of British 
Court by filing a complaint through the 
Chief of the State Police, Under the Criminal 
Law as recognised in British India it is 
open to any person having -knowledge of. 


the commission of the. offence to set the. 


criminal law in motion by a complaint, 
‘even though he isnot personally affected 
by the offence: see In.re Ganesh Narayan 
Sathe (9). None except. the complainant is 
` considered asa party.to a criminal case, 
although along with the complainant any. 
‘other person can be proceeded against, 
for malicious prosecution as an abettor, 
The abetment of an offence 


`. (8) (1912) P D 92at p. 95;81L IP 33;105L T 
(9) 13 B600, 


D WAN SINGH v. MUHAMMAD AKRAM. 


is an inde-. 


14410 
pendent act and does not form a part 


of- the offence itself. The abettor of the 
offence of malicious . prosecution cannot 


be regarded as a party to the prosecution 


as is contended on behalf of the applic- 
ant. Even assuming that His Highness the 
Nawab of Bhopal filed the complaint 
through the complainant, his agent, 
that will nob affect the immunity of 
His Highness the Nawab of Bhopal as a 
foreign sovereign. see Dicey's Conflict of 
Laws, third Edition, page 217. The privi- 
lege of a foreign sovereign is purely per- 
sonal and cannot be lost except by his 
personally submitting to the court. -Much 


“reliance is placed on: Queen-Hmpress v. 


A. M. Jacob (10) where the Ruler of the 
Hyderabad State was examined on conimis- 
sion in a case initiated on his complaint. That 
case is not an authority, since the ~com- 
mission was issued with the express con- 
sent of the Ruler. No issue such as 
the present was raised- in that -case, 
and it does not afford any guidance in the 
present case. 

It is contended that mere issue of a 
commission to examine the Nawab does 
not amount -to any exercise of jurisdiction’. 
by the court overhim. Issuing a process 
to a witness either to attend “diredtly in 
the court or before the Commissioner ap- 
pointed by the court subjects the wit- 
ness to certain penalties in case of dis- 
obedience. It cannot, therefore, be said 
that there is no exercise of jurisdiction. 
Dicey in his Conflict of Laws, Student's 
Edition, page 250, expresses the opinion 
that a foreign ambassador ` is immune 
from the process of the court to attend 
for being examined as a witness. A 
fortiori, the court could have no jurisdiction 
to issue a commission, 

From the foregoing discussions it is 
clear that s. 503 (2) of the Criminal Pro- 
cedure Code, has-no application to a 
Ruling Prince of an Indian State. The 
courts below were, therefore, right “in 
holding that nosuch commission could be 
issued.. 

TE application’ is dismissed. 

Application dismissed, 

“do 19 0, 113, 
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MADRAS HIGH COURT. 
oe against Appellate Order No. 157. 
of 1929. 
March 6, 1933. 

PAKENHAM WALSE, J. 
VADREVU VISWASUNDARA RAO- 
BAHADUR ZEMINDAR GARU of 
VEGAYAMMAPETA—DEOREE-HOLDER |: 
— APPELLANT 


i ; VETSUS je 
BALANTRAPU PALLAMRAJU— 
— JUDGMENT-DEBTOR — RESPONDENT. 

Hindu Law—Joint family property—Throwing: 
into common stock—Admissions—Shifting of burden. 

Where a father and his only son lived jointly and 
for a joint debt mortgaged certain properties of the 
latter which were originally his “self-acquired prop- 
erties together with their ancestral properties and: 
in the mortgage there was an express recital that 
even in respect of the former properties both the. 
father-and son had rights of enjoyment : 

Held, that in view of the admissions in the deed’ 
the onus‘of proving that the properties ofthe son 
had not been thrown into the joint stock wason the . 
son and in the absence of sufficient explanation of 
the admissions the court would’ be justified in 
holding that the properties were joint family proper- 
tya [p 514, cols. 1&2. 

Appeal against an order ofthe Court of 
the Subordinate Judge, Amalapuram, dated, 
the 7th March 1929, and made in Appeal 
Suit No. 108 of 1928 preferred against an 
order of the Court of the District Munsif, 
Razole, in C. M. P.-No. 450 of 1928 i in O. 8. 
No. 197 of 1920. 

‘My. K. ‘Kameswara Rao, for the 
lant. 


“Mr. K. Ramamurti; for the Respondent; 


Appel- 


Judgment. —The appellant got a decree 
against, the father of the respondent. During 
execution proceedings the father died and 
the respondent was brought. on record as his. 
legal representative. He is his undivided son. 
When the appellant sought to bring certain 
properties to sale the son claimed that they 
were his self-acquired propertiesandso not 
liable. “The executing Court dismissed the- ` 
claim, but it was allowed in appeal and 
this second appeal is preferred against that 
decision. , 

‘Although the appellant asserted that (he 
property was ancestral the evidence shows 
and it is not disputed before .me, that it 
originally belonged to the natural grand- 
mother of the respondent who assigned it by. 
Ex. A in 1914 to ‘the respondent then a 
“minor, with his father as. guardian. But 
the appellant assérls that the property was.” 
thrown into the common stock by the-res- 
pondent. The onus of proving this is of 
course on the appellant and he relies main- 
ly‘on'the mortgage Ex, I, datéd 5th To 


144 - 65 & 66. 
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1921. By the mortgage the land in auextion 
together with ancestral property was jointly 
mortgaged toa third party by the respond- 
ent and-hisfather. The respondent executed 
the deed as major. He describes himself as 
the undivided son of his father and says 
“we have 
borrowed of you a sum of rupees twenty 
four hundreds. We shall pay interest there- 
onat Annas 12 per cent. per mensem and 
we shall pay. the annual interest at a 


compound rate. We shall pay the 
annual interest on this date every 
‘year, etc.” Then we come to the most 


important part the description of the prop- 
erty mortgaged, First the ancestral prop- 
erty is described. “We have mortgaged to- 
you under this deed the inam land acquired 
by. our ancestors and which is in our pos-’ 
session and enjoyment as of right.” Then 
comes the description of the property now 
-in dispute as follows “and the immovable- 
property inclusive of the water sources,wells, 
tanks etc. therein specified in ‘para. 3 hetre- 
under and which devolved on Pallamraju of. 
us, through his maternal grandmother Vis- 
sapragada Atchamma Garu and ‘in: which 
we have rights of enjoyment”. 

Later on, alluding to both sets of prop- 
erties the executants say “they are, in our 
possession and enjoyment as of right with- 

out any obstruction whatever”. 

:.No statements could be more explicit and 
it cannot be stated that there has been any 
confusion between the ancestral- properties 
and those of respondent’s maternal grand- 
mother, because the document goes out of 
its ‘way to describe each separately and 
states distinctly thatin the latter also 
both the executants have rights of enjoy- 
ment, ia 

Noexplanation has been offered by the 
respondent in the box for these admissions 
and the learned Sub-Judge has entirely 
overlooked-thefact. that in the absence of 
any explanation the onus of proof is at 
once shifted to the respondent. : He merely 
says with regard to Ex: 1: 
= “The lower Court relied wholy on Ex. 1 and on 
the fact that during the appellant's minority his 
father managed the attached properties. But this 
is not sufficient to draw the inference that the 
appellant converted his separate property into joint. 
family property.” ` 

That conflicts with the principle laid down 
by the Privy Council in Chandra. Kunwar v 
Chandra Narpat Singh (1). : 


“ Their Lordships say i 
“The learned Chief Justice in his judgments points 
out that the burden of proving that the a 


(1) 9 A 84 at p. 194, 


bit 


relied on took place rests on the defendant. That ia 
undoubtedly so, but it is difficult to conceive how 
she could as against Mukund Singh prima facie at 
all events—diecharge that burden more cfiectually 
than by proving his solemn statement under hand 
and seal that ‘it did take place. The y300f of the 
admission. shifts the burden, because as : gainst the 
party making it, as Baron Parke’ says in Slaiterie v. 
Pooley (2). ‘What a party himself admits to be true 
may reasonably be presumed to beso’ No doubt in 
á case such as this where the defendant is not a 
party to the deeds and there is, therefore, no estoppel, 
the party making the admission may give evidence 
to rebut the preeumption, but unless and until that 
ib Batisfactorily done, the fact admitted must be 
taken to be established.” f 4 
They -quote from --Hean v. Rogers (3), the 
remark ‘of Bayley, J.: 
- - “The express admissions of-a party are evidence 
and strong evidence against him ” , 

The learned Sub-Judge goes on to give 
certain reasons to explain these admissions, 
reasons which are not given by the respond- 
ent himself whose duty it was to give them. 
He says: | Ant 

“His age was given last year in 
lower Court as 25 years and in his description in his 
deposition as 28 „years. He had just attained majority 
when Ex 1 was: executed.” NI SEG 
- Now if respondent was relying on his 
having only just attained majority to explain 
Ex 1 it was for him to say so. . He never 
puts forward any such plea. All he says 
by way of explanation is: ; eS 


-“1 do not remember if my property was separately - 


déscribed in the mortgage deed.” | 

- Even taking the facts relied on by the 
learned Sub-Judge ‘as regards his age, what. 
are they? Exhibit 1 is dated 5th August, 


1921. In a petition of 1928 respondent. 


describes himself as 25, which no doubt 


would make him only at 18 at the time of. 


Ex. 1 but in 1928 he described himself as 
28 which- would make him 21 at the time 
of Ex. 1. 
statements like these by the respondent 
himself asto his age at the time of Ex. 1 
and why should one be. relied on rather 
ae the- other? Then the court remarks 

abt: = =- 

“although Ex. 1 sets cut that the attached pro- 
perties were acquired by him from his maternal 


grandmother, it docs not set cut how his father along 
with him had a right to them.” = 


He was living as an undivided son with 


his father in thesame house and the father 
was managing the property. He was also 
the only son. There would be, therefore, 
nothing surprising in his throwing his pro- 
perties into the joint family and when he 
distinctly says in Ex. 1 that they are owned 
jointly by himself and his father-in their 
840) 6 M.& W 664; 1 ox 8: . 

4 ase, 55 R R 760, j K EER TO WIN 
(8) (1829) 9 B & C 577 at p. 586. 
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own right it is for him to explain this state- 
ment. _ 3 ' 

The learned Subordinate Judge is of 
course correct when he says that the mere 
fact that the father was managing the pro- 
perties and enjoying them jointly would not 
necessarily prove that they were thrown into 
the common stock, nor would respondent 
offering his own properties as security for his 
father’s debt do so. 

But respondent has done far more than 
this. He has made the father’s debt his 
ownasthe document shows, and if he was 
merely offering his own properties for his 
father’s debt there was no reason at all why 
he should not have said so in Ex. 1. It did 
not in the least benefit his father that he 
should describe the property as belonging 
to both of them asof right. Mi 

In this connection, Mayne’s Hindu Law 

. para. 272 is quoted by the respondent's 
learned Advocate. Ido not think it helps 
him at all, 4 Mayne says: 


“The question whether he has done so or not (i. e, 
thrown his property intothe joint stock) is entirely _ 
one of fact to be decided in the light of all the circum- 
stances of the case ; but a clear intention to waive 
his separateright must be established and will not 
be inferred from acts which may have been done. 
merely from kindness or affection.” 


For this last staternent Lal Bahadur v. ' 
Kanhaiya Lal (4) and Suraj Narain v. 
Ratan Lal (5), are quoted. Those were 
both cases in which the property was actual- 
ly held to have been throwninto the com- 
mon stock except in the latter case a certain 
part of the property which the member 
bought in thename of his son-in-law, and 
they do not at all help the respondent. A` 
ruling not available Jangi Nath v. Janhi 
Nath (6), was also mentioned which is 
quoted in Ramakrishna's Hindu ‘Law Vol. 
1, page 270. From the description of it in ` 
that book the 3 -points which were ‘held ,, 
not enough to prove that the property had” 
been thrown into the common stock were (1) 
Joint registry in the Revenue accounts (2) 
Association by the members with his bro- 
thers in suits. relating to the property (8) 
payment of income of the gifted property to 
his brothers. - ae 

None of these things amount to what we ` 
have in this case, a solemn declaration that, . 

(4) 29 A244; 347A 65;9 Bom LR 597;110 W 
N 417; 5 O L J340; 4 A LJ 227; 2M LT 147; 17 
“M LJ 228 (PO). 4 ; f 
- (5) 40 Ind. Cas. 988; 40 A 159; 210 W N 1065; 20- 
O O 211:2 P LW 160; 33ML J L0: J5ALJ 
68t; 19 Bom. L R 737; 22M L Tl211 26 O Ld 267; 
6 L W- £09; (1917) MW N 477; 40 L J 169; 441 
AOE Oe. EN ~ 

(6) 2A L J235. 
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the debt has been -incurred jointly and that 
both the sets of properties which are being 
mortgaged are held jointly as of right by 
the respondent and his father. 


The last matter relied on by the learned 


Sub-Judge consists of unregistered leases 
counter-parts of Ex. B series in 1923 and 
1924, which the respondent took of the 
property from tenants. The best evidence 
for these documents that of the tenants who 


executed them, has not been called and’ 


they are documents very easily got up. 
They may even be genuine for they are 
executed two years after Ex.1 and possibly 
in order to try and escape the implication 
of that document and to save the lands from 
being proceeded against for the father’s 
debts. Besides 
witness called to these leases says: 


‘Idonot know for how much rent Pallaramraju . 
I do not know about the affairs of- 


leased the lands. 
fatherand son.” 


This court will- not interfere in second 


appeal with a finding of fact for which ' 
there is evidence but. it is clear in thiscase' 


that the learned Sub- Judge took a wrong 
view ofthe law in holding that Ex. 1 did 
not shift the onus of proof on tothe res- 
pondent if not explained: There being no 
explanation offered of. it, the lease Ex. B, 
is certainly not, under the circumstances, 
sufficient to discharge the onus now resting 
on the respondent nor is it in this light that 
the lower Appellate Court has viewed them, 
“for it hasstarted by holding that Ex. 1 is 
insufficient to discharge the onus resting on 
the appellant. 
give an explanation for Ex.1 which it was 


for the respondent to give, and this ex- 


planation so far as it rests on the res- 
pondent having only just attained majority 
at the time of Ex.1 is based on what one 
must call no evidence at all. I am of 
opinion, therefore, that this is a case where 
the lower Appellate Court has gone wrong 
in its view of the law, and has also erred 
in setting up a defence for the respondent 
whichit was for him to set up and which 
defence itself was not based on any evi- 
dence. 


The second appeal is: therefore, allowed’ 
with costs throughout and the order of the. 


District Munsif “dismissing the claim will 
be restored. 


N. K-A. - Appeal a allowed. 
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‘dated the 13th February, 1932. 


It has also proceeded to 
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LAHORE HIGH COURT. 
Civil Revision Petition No, 115 of 1932. 
~ October 20, 1932. 
TeK CHAND, J. 
“Trem GANESH. DASS- SHANKAR LAL 
ee eos i 


Firm ASA NAND R RADH SHAM— 


PLAINTIFF3— RESPONDENTS. 
Government of India Act, 1919,9 & 10 Geo. V, Ch. 101), 
s. 1 07 —~Powers of superintendence of Tigh Court—In- 
ter ference to prevent irreparable, injustice— Propriety 


inder s. 107, Government of India Act, the High 
Court's powers are not merely administrative but are 
also judicial and the High Court can interfere 
under the section to prevent grave and irreparable 
injustice. Pigot vy Ali Ahmad (1), Maharup Kuer v., : 
Mahabir Singh (2) and Chatar Bhuj v. Emperor (3), 
referred to. 

` Petition for revision from an order of the 


Subordinate Judge, First ‘Class, ‘Delhi, 


Mr. J. G. Sethi, for the Petitioners. ` 

Pandit Bishan Narain for the Respondents. 

Judgment. —In a civil suit between the. 
parties pending in the court of the Subotdi 
nate Judge, First Class, at Delhi a preli- 
minary issue was framed on the 5th of 
December, 1931, as to whether that court 
had jurisdiction ` to try the suit. The 
parties were directed to file the list: of 


witnesses and deposit the’ diet money on 


the 8th of December, 1931.. On that date 


- the defendant presented an ‘application 


giving the names of his witnesses and stated 
that as they were residents of Lahore, an, 
open commission should issue for their. 
examination. The court directed notice of 
this application to issue to the plaintiff and 
after hearing him ordered on the 21st of 
December, 1931, that the prayer . for the 
issue of an open commission could not be 
allowed but that the witnesses should be 
examined on interrogatories.” The defend- 
ant was accordingly directed tó ‘file the 
interrogatories; which hedidon.the 13th of | 
January 1932. Onthat date the interroga- 
tories were sent to the Pleader for the plaint- : 
iff with the direction that he should refile. 
them’ on the 18th of January with the 
questions for the cross-examination ‘of the 
witnesses. On the 18th of January- the 
papers were returned to the court with the 
remark that the plaintiff's Pleader had, 


“gone toCalcutta and, therefore, the order 


of the court could not be complied: with. 
interrogatories were -re-sent to the. 
plaintiff's Pleader for return after. compli- 
ance on the 23rd of January, 1932'btit on 
that date also it was found that the plaint- 
iff's Pleader had not returned to Delhi.. The 


'Bubmib 
28th 
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court accordingly granted the -plaintiff 
further time upto the 28th of. January to 
his cross-interrogatories.’ On the 
the Plaintiff's Pleader appeared in 
court and asked for extension of time. The 
cowit granted time till the 29th of January, 
but on that date also thé Plaintifl'’s Pleader 
was not ready with his cross-interrogatories. 
A further time “was, therefore, given to him 


| up tothe Ist of February, 1932,on which date 


the plaintiff filed the’ cross-interrogatories, 


‘-and thedefendant was directed to file the 


. written questions for re-examination on the 
4th of February, 1932. The defendant ac- 


‘cordingly filed the re-examination questions 


on the 4th of February, 1932, and on that 
day: the court directed him to deposit 


. Rs. 100 as the ‘fee of a Local Commissioner 


and the diet money, The defendant deposit- 
od this amount on the’ 12th of” February, 
932. 

When the case came up. for hearing on 


‘the, 13th’ of Fébruary, 1932, ‘the court, in- 


ery 
‘as his own witness and cléséd his case: 
‘The défeiidant’s Counsel naturally. ‘eSked 


stead of adjourning the case in order ‘to 
have the interrogatories sent to Lahore, and 
the” witnésees éxamined ‘by ~ thé commis- 


‘sioner appointed” by ‘it, proceeded to hear 


the évidence. of the parties on the prelimin- 
issue. The plaintiff gave evidence 


for an adjournment asking the court to 
wait for the return ‘of’ the interrogatories. 


The court, however, refused to do so and 


decided’ ‘the preliminary issué in favour of 
the. plaintiff on the evidence!. which had 
been given by him as his own, witness. 
From the narrative of the facts as given 
above, it is quite clear that, the delay in 
the ` issue of” the interrogatories was due 
principally, if not entirely, to the failure 


ofthe. plaintiff or his Counsel to file the cross~ 


interrogatories ‘within, the time ‘fixed. No 


legs than, five adjournments were granted’ 


10 him for this purpose and it was not 


Util the 4th of February, 1932, that the 
intérrogatories’ were ready for béing’ sent 


to Lahore for ‘the, examination of the 
Witnesses. 
can be no doubt. whatsoever that the order 
of. the lower Court Shutting, out the eyid- 
ence of the defendant was manifestly im- 
proper and is tantamount to a denial’ of 
justice to the defendant. | 

a. Bishan Narain for the respondent 
objects that this court has no jurisdiction 
to interfere under s. 107 of the Govern- 
mente of India ` Act, as its powers of 


- superintendence, under ‘that section are 
merely. administrative and not judicial. 


tn 
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There is ample authority that this view 
is not sound: see inter alia, Pigot v. Alt 
Ahmad (1), Maharup Kuer v. Mahabir 
Singh (2) and Chatar Bhuj v. Emperor (3). 
lt is of coursein very rare and exceptional 
cases where grave and irreparable injustice 
has been done that this court will act 
under this section. I think, the present 
isa case of this description and the circum- 
stances are such that I should exercise 
my extraordinary powers of superintendence 
to direct the lower Court to do its duty, 

I, therefore, accept the petition, set aside 
the order of the court below and remit 
the case to it with the direction that the’ 
interrogatories be issued to the defendant's 
witnesses and the case disposed of in 
accordance with law. 

Having regard to all the circumstarices 
I leave the parties to bear their own costs’ 
in this court. - 

NA. Petition accepted. 

(1) 60 Ind. Cas. 325; 48 O 622; 320 Lid 270; 22 
Or. L J 213. 

(2) 105 Ind. Cas. 131; A I R 1928 Pat. 111. 

(3) 129 Ind. Cas. 487; AI R 1930 Lah, 889 at’ p. 
891; 31 P L R“542; 32 Or. LI 346; Ind. Rul. (1931) 
Lah. 199; (1930) Cr Oas 985. . 





MADRAS HIGH COURT. : 
- Civil Revision Petition No. 1260 of 1932. 
March 14, 1933. 5 
Brastey, O. J., AND ’ BARDSWELL, J. 
THE SECRETARY OF STATE FOR ` 
INDIA in er RN 


RAGHUN ATHAN A ise E 
— RESPONDENTS. 

Civil Procedure Code (Act Vof 1908), s.-115— 
Government of India Act, 1919), (9 & 10 Geo. V, Ch, 
101), s. 107—0rder relating to court-fee—Order ; favour- 
able. to plaintif—Revision, competency of. 

Where’ ən order in regard to ‘court-fee has been. 
passed in favour of the plaintiff the High Court has 
no power of revision either under s. 115, Civil Prc- 
cedure Code of under s. 107 of the Government of: 
India Act. Muhammad ‘Elliyas v. Rahima Bee (3), 
Falkner v_Mahommad Syed. Ali (4) and Kalhiya 
Pillai v. Ramaswamy Pillai (5', followed, Kulandai 
Pandichi v. Indram Ramaswami 1) and Sidala- 
muthu Pillaiv: Peria Sundaram Pillai -(2), distin- 
guished. 

Civil Revision ‘Fetition under s. 115 of 
Act V of:1908 and s. 107 ofthe Government of 
India Act, praying the High Court to revise’ 
the order ofthe Court of the Subordinate: 
Judgé,, Kumbakonam, dated the 17ih 
November, 1931, and made on Check- slip 
No. 1285 of 1931, in O. 8. No. 31 of 
1931. 

Beasley, C.J.— This petition is against a 
decision of the Sudordinate Judge, of Kum. 


1933 
bakonam holding fhatthe court-fee paid on 
the plaint was sufficient. It is a petition 
presented by Government. 

A preliminary objection is taken as to 
the maintainability of this petition either 
under s. 1150f the Code of Civil Procedure 
or s. 107 of the Government of India Act. 
Ib is argued that, where an order in regard 
to court fees happens to be in favour of 
the plaintiff the High Court will not in- 
terfere by way of revision; and, on the 
other hand, it iscontended by the learned 
Government Pleader that, following the 
decision of a Bench ofthis High Court in 
Kulandai Pandichi v. Indram Ramaswami 
(1) the High Court has the power to re- 
vise such an order, Turning to that decis- 
ion, it will be seen that in that case the 
lower Court passed an order directing the 
plaintiff to pay additional court-fees on 
an erroneous view of the court-fee payable 
and refused to proczed with the suit unless 
such sum was paid. A preliminary 
‘objection was taken ‘as to the” maintain- 
ability of the revision petition on the 
ground that an appeal would lie against an 
order dismissing the suit if the court-fee 
was not paid, This contention the Bench 
was unable to uphold being of the view 
that, wherea Judge on an erroneous view 
of the court fee payable refuses to proceed 
with the suit until thé proper court-fee is 
paid, he fails to exercise the jurisdiction as 
the party ig entitled to have his case tried 
if he paid the court-fees; and Sudalamuthu 
Pillai v, Peria Sundaram Pillai (2), à de» 
‘Gision of Krishnan, J., was referred to with 
approval, In the latter case it was held 
that in gases in which trial Courts wrongly 
arder payment of court-fee over, and 
above what was paid on the plaint, it has 
been the practice ‘of the Madras High Court 
to interfere with the order in revision, with- 
‘out leaving the aggrieved party to the cum- 
brous remedy of filing an appeal after 
ihe. plaintis rejected for non-payment of 
the amount directed to be paid, the ques- 
tion really being oneof jurisdiction as tha 
plaint hasto be rejected if the stamp 
duty is not paid. There are other cases of 
this High Court onthesame point taking 
a similar view. ‘fhe reason for interfer- 
ing in revision in those cases was that it 
was a question of jurisdiction, that is to 
say, a refusal to exercise jurisdiction. 
Those cases are, however, clearly distin- 


(1) 108 Ind Cas. 539; 51 M 664; 27 LW 286; AL 
R 1928 Mad 416; 55 M L J 345. $ 

(2) 87 Ind Cas 25:48 M LJ 514; (1925) MWN 
104; AIR 1925 Mad. 722, 
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‘guishable from another decision of this 
High Court, namely, Muhammad Elliyzs 
v. Rahima Bee (3). In that case the lower 
Court held thatthe court-fee paid by the 
plaintiff on his plaint was correct and 
Venkatasubba Rao, J., held that such an 


orderas that is not revisable though 
an order ‘that the court-fee paid on 
the plaintiff iswrongisrevisable. As he 


points out at page 301*, where the order 
is unfavourable to the plaintiff it may 
resultin great hardship to him and the 
interests of justice may demand that the 
High Court should at once rectify tha 
‘error without waiting till the suit is finally 
‘decided and an appealis then filed. Butif 
the lowér Court's order which is favourablé 
to the plaintiff happens-to be wrong, thera 
is another remedy open, which is quitè 
adequate, ab the mistake can be corrected 
by the Appellate Court under s. 12 of the 
Court Fees Act. It is quite true that in 


‘that ‘case the petitioner was the 
defendant and that, as is pointed 
‘out in the judgment in that -cage, 


where anorder in regard to court-feé hap: 
pens to. bein favour of the plaintiff if does 
not mean that it is against the defendant 
though it may operate: tothe detriment óf 
the revenue. In this case, the petitioner, 
as already stated, is the Government and it 
is argued by.the learned Government 
Pleader that this fact distinguishes this 
case from Muhammad Elliyas v. Rahim 
Bee (3). I am however, unable to agree 
that that distinction alters the position 
if that decision was correct which, in my 
view, it clearly was. It is diffitult to sea 
how this petition can be presented at all 
by Government seeing that Government is 
not a party to the suit.and I have consider- 
able doubt as to whether such a petition as 
this can be presented by Government, 
But, in any case, in my. opinion, that is 
immaterial. The same view as tha} taken 
by Venkatasubba Rao, J., was taken in 
Falkner v. Mohammad Syed Ali (1). In 
thatcase it was held. that, when a court 
holds that ihe plaintiff's valuation. is 
correct, it does not commif such an error > 
of law asto entitle the High Court to inter- 
fere under s. 115, Civil Procedure Code, 
because it cannot be said that the court 
has exercised a jurisdiction not vested in 
itor has failed to exercise a jurisdiction 


(3) 114cInd. Cas. 842; 56 ML J 302; 29 G W 42; 
251929 Mad. 191 
A) eb ind. Cas, 897; 29 0 WNO; ATR 1995 Cal, 
gi4. | 
¥Pajeof 53 AL L. d.— [Bd] 


| 
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vested init: There is another case to 
which reference must be made, namely 
Kalliya Pillai v. Ramaswamy Pillai (5) 
a` decision of Venkatasubba Rao and 
Reilly, JJ., holding thatthe High Court 
can ‘interfere i in revision against an order 
relating. only to a question of court-fee if 
the; order is unfavourable to the plaintiff 
but that it will not. interfere if the order is 
favourable to the plaintiff. In that case 
there was not only a question of the court- 
fee but of the valuation of the suit under 
8. 11 of the Suits Valuation Act. In such 
a: case as thatthe High Court has arevis- 


ional jurisdiction even. though the order is’ 


favourable to ` the plaintiff. The reason 
for the distinction appearing.in that case 
is that. in the latter case it was a question 
-of the court’s jurisdiction to entertain ` the 
‘suit: ‘No case has beenreferréd to where 
this.High Court or any. other High Court 
hasheld that, where a favourable decision 
-has ‘been given as regards court-fee to the 
plaintiff the High Court will exercise its 
‘revisional, powers... I am clearly of the 
opinion :that in sucli cases the High Court 
has, no power of . révision either under s. 
. ‘TAS, Civil Procediiré Code, 6r ünder s. 107 
of the. Government of India Act. This Civil 
Revision- -Petition must, therefore, be dis- 
missed: with the costs of ‘the respondent. 
_Bardsweil, J.—I agree. 
JANGKA Petition dismissed, 


< (5) 119 Iad. Gas. 35; -56 MT: J 394; (1929) MW. 
N 286; 29. L:W 584; A I R 1929 Mad. 396, Ind. Rul. 
cian) Nee 967." : 5 


i LAHORE HIGH COURT. 
Criminal Revision No. 614 of 1932. 
Sts October 14, 1932. - 
f SHADI Lat, C.J. 
AFZAL BEG anD orams —Cowvrors— 
: Perrone f 


EMPEROR O eek PARTY. 

Penal Code (Act XLV of.18€0), 8. 147—Rioting— 
Unlawful assembly—Necessity ‘of. 
. Where. there is no proof of formation of an un- 
lawful assembly, an isolated or independent assault 
by some of the'candidates and their supporters for 
an election cannot be considered to be actuated by 
„any, ‘common object and all the persons should not 
be convicted for rioting. . 


: Oase reported by the First Additional 
Sessions Judge, Lahore, against an ‘order of 
the-Sub-Divisional Magistrate, First Class, 
Lahore, dated the 23rd December, 1931. 


AFZAL BEG V. EMPEROR. 


_read with s. 34, ‘Indian Penal ‘Code: 
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Report. —The fine has been paid. - 

The above three persons along with two 
others named Ahsan Beg and Risaldar- 
Fatteh Muhammad Beg were sent up for 
trial under ss. 147 and 307, Indian Penal ` 
Code, for rioting and attempting to murder 
one Mansab Ali Shah on the night of the 
11-12th August, 1931, Two other persons 
Sajjad Hussain and Nazar Hussain alleged 
to have been concerned inthe affair were said. 
‘to be absconding at the time. These two 
persons were, however, subsequently arrested. 
and tried’ and each has been convicte 
‘under s. 147 for rioting and under s. 325 
read with s. 149, Indian Penal Code, for 
causing grievous hurt to Mansab Ali Shah. 
‘and sentenced to two years’ rigorous im- 
‘prisonment and a fine of Rs. “100 or ‘in 
default to six months further like imprison- 
ment. They appealed to this court and. 
for reasons given in my judgment disposing: 
of that appeal and which ‘would also be 
apparent further on,I seb aside their con~ 
victions under s. "147; acquitting them of 
the offence of rioting and altered their 
conviction under s. 325, ‘read with. s. 149, 
Indian Penal Code, to one under ‘8. 325 


“The 
sentences were affirmed: | 
From the l0th to 12th of Meet 1931; 


“the “Municipal. elections were” being “held. 


in the ‘town of Patti and the various 
candidates were actively canvassing for 
voters. In one’ of the wards Mubashar 
‘Hussain was opposing Walayat Beg accused- 
petitioner and in another ward Muhammad. 
“Ali “Beg was opposing Zia Ullah Beg. 
“Walayat - Beg ‘and - Zia Ullah Beg were 
said to be the nominees of the accused. 
petitioners. On the ‘night in question or 


` perhaps it would be more correct to say 


on the early morning of the 12th August, 
Mubashar Hussain and Muhammad Ali. 
Beg the two candidates opposing Walayat 
Ali Beg and Zia Ullah Beg accompanied 
by Mansab Ali Shah and others were- pro- 
ceeding to the houses of some voters when 
they are alleged to have been attacked. 
‘by the accused petitioners and Sajjad. 
Hussain and Nazar Hussain near the house. 
of Risaldar .Fatteh Muhammad Beg. 
Mansab Ali Shah was very badly beaten 
and sustained no less than 14 injuries, 
including a compound fracture of the left 
orbital cavity and a fracture of the nasal 
bone. Three other persons who were with - 
Mansab Ali Shah, namely, Mehdi Shah, 
Dara Shah and Mahanda Shah, also sustained 
certain injuries, all simple in ‘nature. 

A careful examination and considera- 
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tion of the evidence leaves no room for 
doubt that the two rival parties came into 
collision while canvassing for votes. 
dispute appears to have ensued and in the 
course of this Mansab Ali Shah and his 
three companions were beaten and injured 
by Nazar Hussain and Sajjad Hussain. 
The Sub-Divisional Magistrate in a long 
and well considered judgment held that 
the three petitioners Walayat Beg, Sultan 
Ahmad and Afzal Beg did not take any 
part in assailing and injuring Mansab Ali 
Shah and the others, but they committed 
the offence of rioting by instigating Nazar 
Hussain and Sajjad Hussain. 

Now, a preliminary to the commission 
of the offence of rioting is the formation 
of an unlawful assembly and I do not 
think that candidates for Municipal 
honours and their supporters while can- 
vassing for voles can possibly be regarded 
as constituting an unlawful assembly. It 
has been found by two courts that Sajjad 
Hussain and Nazar Hussain were the 
actual assailants of Mansab Ali Shah and. 
with this conclusion I have seen no reason 
to disagree, The assault on Mansab Ali 
Shah and the other three persons does not 
in my judgment appear to have been 
actuated by any common object, but on 
the contrary was an isolated and independ- 
ent act on the part of Sajjad Hussain and 
Nazar Hussain. f ` 

In the above cireumstances, I do not 
think that the conviction of Walayat Beg, 
Sultan Ahmad Beg and Afzal Beg was 
justified. I would, therefore, recommend 
to the Hon'ble High Court that.their con- 
victions and sentences be set aside, the 
fines imposed on them being remitted and 
the order as to security being cancell- 


ed, ; 

Malik Barkat Ali, for the Petitioners. 

Order.—For the reasons recorded by the 
Additional Sessions Judge, I set aside 
the convictions of Walayat Beg, Sultan 
Ahmad Beg and Afzal Beg and the 
sentences imposed upon them. The fines, 
if realized, shall be refunded to them. 
The order requiring them to furnish 
security is hereby cancelled. 


Nuva. Convictions set aside. 
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MADRAS HIGH COURT. __ 
Criminal Revision Case No. 747 of 1932 


an 
(Criminal Revision Petition No. 697 of 
1932). 
January 30, 1933. 


Burn, J. 
K. S. SUBRAMANIA AYYAR -Accussp— 
PETITIONER 
; versus 
SWAMIKANNU OHETTY — COMPLAINANT 
— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 198, 471 — Cri- 
minal Procedure Code (Act V of 1898), ss. 95, 209, ` 
486—Third party forging endorsement on pro-note— 
Offence—Necessity of complaint of court— Charge 
under 3. 471, when facts disclose offence under 8. 198, 
legality of—Order declining to proceed for want of 
juris tiction—Sessions Judge's pou er to revise. 

A person entrusted a promissory note with a 
Vakil’s clerk for filing a suit thereon - The latter 
failed to filee suit within the period of limitation 
but after that period forged an endorsement of 
payment onthe pro-note and caused the suit to be 

ed: . 
Held, the act ofthe Vakil's clerk fell within s. 
193, Penal Code, and complaint of the court was necis- 
sary for his prosecution. 

.A person cannot be prosecuted under s. 471, 
Penal Code, where the facts alleged constitute an 
offence under s. 193, for which a complaint by the 
court is necessary. In re Ravanappa Reddi (1) and 
Perianna Muthurian v. Vengu Ayyar (1), referred 


to 

lf a Magistrate had no jurisdiction to'entertain tha 
complaint he could certainly. have no jurisdiction to 
discharge the accused under s. 209 (2), Criminal 
Procedure Code. h 

.An order of a Magistrate declining to proceed with 
the case for want of jurisdiction is not an order 
tliat could be revised by “the learned Sessions 
Judge. It is neither an order of discharge within s. 
209 (2) noran order dismissing the complaint within 


8, 203, 
' Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court of Session, South Arcot 
Division dated the 26th July, 1932, and made 
in Criminal Revision Petition No. 4 of 
1932, preferred against an order of the 
Court of the Second Class Magistrate, 
Vridhachellam, dated the llth January, 
1932, and made in P, R.O. No, 8 of 1931, |. 
Messrs. K. S. Jayarama Ayyar and G: 
Gopalaswami, for the Petitioner. 
Mr. T. E. Ramabhadra Chariar, for the 
Respondent. : 
The Public Prosecutor, for the Crown. 
Order.—The petitioner was accused of 
-an offence under s. 471, Indian Penal Code, 
in acomplaint presented by the respon- 
dent to the Sub-Divisional Magistrate, 
Chidambaram. The complaint was taken 
on file for offences under ss. 465 end 471, 
Indian Penal Code and transferred to the 
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Second Olass Magistrate of Vridhachalam 
for preliminary inquiry under Chap, XVIII 
of the Criminal Procedure Code. The Sub- 
Magistrate recorded a sworn statement 
from the complainant and issued processes 
to the accused and witnesses, but before the 
inquiry could begin he was succeeded by 
-another Magistrate, who heard preliminary 
arguments and held that the complaint wes 
barred bys. 195, Criminal Procedure Code, 
because there was no complaint by the 
District Munsif of Vridhachellam. The 
Magistrate then passed an order purporting 
‘to discharge the accused (the petitioner) 
under s. 209 (2), Criminal Procedure Code. 
.In revision the learned Sessions Judgo of 
‘South Arcot ‘acting under s. 436, Criminal 
Procedure Code, ‘set aside the order of 
‘discharge and directed the Sub- -Magistrate 
to restore the complaint to file and dispose 
‘of it according to law. The accused has 
prayed that the order of the learned Sessions 
Judge may be quashed as’ being contrary 
.to law and without jurisdiction. 

The facts as alleged in the respondent's 
complaint are quite simple, Ramanuja 
Naidu of Melapapanampatti in Vridhachel- 
Jam Taluk executed on 5th December, 1927, 
‘a promissory note for Rs.150 in favour of 
Kuppuswami Chetti of Melpadi. On 15th 
October, 1930, Kuppuswami Chetty endorsed 
‘the promissory note in favour of the respon- 
dent. Until 15th October, 1930, no endorse- 
ment of payment on account of principal 
or interest had been made on the promis- 
sory note and therefore the respondent's 
‘claim under it would become barred by 
limitation on 5th December, 1930. On 19th 
November, 1930, the respondent issued. a 
notice ', to, the promisor to. waich hé 
received mo reply. On 2nd December 
1930, the respondent arranged with the 
petitioner, who is, or was then, a Vakil's 
clerk for’ the filing ofa, suit on the pro- 
missory note in the Court of the District 
Munsif, Vridhachellam. He sent tothe peti- 
tioner’ the promissory note, a vakalat form 
duly signed, and a blank sheet duly signed 
on which the plaint might’ be copied out; 
he sent also at the sametime Rs. 24 for the 
fees and: necessary expenses. 

The petitioner failed to see that the suit 
was filed within the period of limitation, but 
had it filed some time afterwards,and; then the. 
promissory note bore an endorsement of the 
payment of Rs. 2 on 15th March 1929. The 
respondent accused the petitioner of having 
somehoy forged the endorsement in order 
to cover up his own offence, and stated that 
py filing the promissory note in the court the 
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petitioner had committed an offence under 
s. 471, Indian Fenal Code. The suit was 
dismissed by the District Munsif on the 
ground that the claim was barred by limit- 
ation. (This appearsfrom the order of the 
learned District Judge; the records of the 
suit have not been discussed before’ me). 
The Sub-Magistrate took the view that 
the offence alleged in the complaint was 
clearly one of intentionally fabricating 
false evidence for the purpose of being used 
in a judicial proceeding (s. 193, Indian 
Penal Code,) and that therefore a prosecu- 
tion was barred by s. 195 (1) (6), Criminal 
Procedure Code, for want of a complaint 
by. the District Munsif in whose court the 
false documenthad been used. There can 
be no doubt that the person who wrote the 
false endorsement did so with the intention 
‘of causing it to appear that a payment of 
Rs. 2 had been made on 15th March, 1929. 
That would be an important item ‘of evi- 
dence in the suit, because if such a 
payment had been made, the bar of limit- 
‘ation would be removed. The respondent’s 
contention, which appears to have found . 
favour with the learned Sessions Judge is 
that the petitioner forged the endorsement 
notin ‘order to make false evidence for 
the suit, but in order to cover up his own 
failure ‘to file the suit in time. This con- 
tention is very obviously due to a confusion 
of motive with intention. No doubt the 
motive of the petitioner was to save him- 
self from blame for delay in having the 
suit filed. But the intention of the act of 
forgery and the intention of the act of 
filing the forged document, have to be 
gathered from the acts themselves, The 
intention with which the forged endorse- 
ment was made was to cause itto appear 
that a payment of Rs, 2 had becn made on 
15th March 1929, The intention with which 
the forged document was filed in court 
is equally clear; it wasto make it appear 


SWAMIKANNU CHETTY, 


‘to the District Munsif who was tó try the 


suit that the claim was not barred by 
limitation, Ifthe District Munsif believed 
that, and gave a decree ‘for the plaintiff, the 


mistake of the respondent would be con- 


cealed and he would escape responsibility 
for the fees which had been entrusted to 
him, That however though it may have 
been the ulterior object, which the peti- 
tioner desired to gain, was nct the intention 
with which he acted when he filed the 
promissory note in the court. 

The offence of fabricating false evidence 
for use in a judicial proceeding (s. 193, 
Indian Penal Code,)#is specified -in s. 195, 
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(1) (b) of the Criminal Procedure Code, and 
therefore no court could take cognizance of 
that offence in this case without the com- 
plaint of the District Munsif, Chidamba- 
ram. ‘The offence of using as genuine a 
forged document (s. 471, Indian Penal Code) 
is specified in s. 195 (1) (e) of the Criminal 
Procedure Code, and the petitioner not 
being a party or a witness to the suit, no 
‘complaint of the District Munsif is neces- 
sary before he could be prosecuted for that 
offence. The respondent has attempted to 
prosecute the petitioner for the offence 
under s. 471, Indian Penal Code, although 
the facts alleged would constitute an offence 
under s. 193, Indian Penal Oode. This is 
precisely what is forbidden by the decisions 
in the cases of In re Ravanappa Reddi (1) 
and Perianna Muthirian v. Vengu Ayyar 
fi 
2). 
j Jinis is sufficient to show that the order 
of the learned Sessions Judge must be set 
aside and I do not think it is necessary 
to discuss the other decisions cited bythe 
learned Sessions Judge. On the merits of 
this case itis, in my opinion, clearly one‘in 
which no prosecution should be enter- 
tained except upon the complaint of the 
District Munsif, Vridhachellam. I have no 
doubt whatever that the plaint in the suit 
upon ihe pro-note contained an averment 
of the payment of Rs. 2 on 15th March, 1929. 
That averment was signed by the plaintiff 
‘(the respondentin this petition) and the learn- 
‘ed Disiyict Munsif would want from him a full 
and satisfactory explanation thereof, before 
‘deciding at his instance to filea complaint 
‘against thé present petitioner. The respon- 
‘dent, it is clear from his complaint, has 
foreseen this difficulty; hence the alleg- 
‘ation in the complaint that he signed and 
‘delivered to the petitioner a blank sheet 
on;which the plaint could be drafted. 
Under O., VI, r. 15, Civil Procedure Code, 
the respondent was bound to append a 
‘verification to his plaint, and, if he had 
applied to the District Munsif to prosecute 
the petitioner, he would have found that it 
‘was not so easy to escape from the impli- 
cation of his verification by a mere assertion 
that he had signed-on a blank sheet. This 
would have had an important -bearing ori 
the question whether the District Munsif 
would consider it expedient in the interests 

(1) 136 Ind. Cas 779; 55 M 34%; 35 L W160; 
(193!) M W N 1314; A IR 193? Mad. 253; 33 Or. L 
J 361; Ind Rul. (1932) Mad. 315; (1932) Cr. Oas. 182; 
62M L J735 


(2) 14 Ind Cas, 360; 56M L J #208; 28 L W 687; 
AIR 1929Mai. 21; (1929) MW N196; 30 Or,L J 
222. 
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of justice to prosecute the petitioner. He 
might even have considered it necessary 
to prosecute the respondent also. ; 

There is another technical point to whic 
Mr. K. S. Jayarama Iyer for the petitioner 
has called my attention though it has not 
been fully argued, since it was not men- 
tioned in the petition. The learned Sub- 
Magistrate has stated in his order that 
he discharged the petitioner under s. 209 
(2), Oriminal Procedure Code. He had 
he had no jurisdiction to 
entertain the complaint, but strangely 
enough it did not occurto him that if he 
had no jurisdiction to entertain the com- 
plaint he could certainly have no jurisdic- 
tion to discharge the accused under s. 209 
(2), Criminal Procedure Oode. Morever an 
order of discharge under s. 209, (2) Crimi- 
nal Procedure Code, must be based ona 
consideration that the charge is ground- 
less. There is nothing in this case upon 
which the Magistrate could have arrived at 
such a decision nor in fact has he arrived 
at such a decision, 

The Magistrate’s order that he declined 
to proceed with the case for want of jurisdia- 
tion was not an order that could be revised 
Though 
the Magistrate used the word “discharge” 
-his order was not jin law an order of dis- 
charge at all, and the mere mention in it 
‘of. s. 209 (2), Criminal Procedure Code; 
could not give the learned Sessions Judge 
jurisdiction to déal with it under s. 436, 
Criminal Procedure Code. Nor was it ay 
order dismissing a complaint under s, 203, 
Criminal Prucedure Code, for such an order 
‘can only be passed by a Magistrate hav- 
ing jurisdiction to take cognizance of the 
‘complaint, y < i 

The order of the learned Sessions Judge 
directing further inquiry into the complaint 
against the petitioner is accordingly set 
aside. i 


`N. K-A. Order set aside. 


NAGPUR JUDICIAL COMMISSIONER'S 
N COURT 


Second Civil Appeal No. 201-B of 1939. 
October 31, 19832. : 
GRILLS, A. J.O. 
ANANDA —PLAINTIFF — 
; APPELLANT 
versus 
UTTAM RAO —Dsrenpant ~ 
RESPONDENT. 
Hindu Law—Joint family—Decree for redemption 
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against father when binds sons—Gross neglect to look 
after sons’ interest ~Fresh suit by sons, maintainabi- 
lity of- Sons’ right io redeem, extent of—Transfer 
of Property Act (IV of 1882), s. €0. 

A decree obtained against a Hindu father in re- 
spect of joint family property will not bind the 
sons ifit isfound that thefather had acted with 
gross neglect aad had ignored the interests of the 
song. Tp. 523, col 2 | 

Where joint family property hasbeen mortgaged 
the son is,as a memberof the joint family inwhich 
the shares are of necessity undetermined until par- 
tition, entitled to redeem asmuch property as his 
father could have redeemed, that is to say, the whole. 
Sri Kanta Prasad v Jag Sah (9) and Mirza Yadali 
Beg v Tukaram (10), referred to [abid] 


Second Civil Appeal against a decree in 
Civil Appeal No. 71 of 1930,in the Court 
‘of the Third Additional District Judge, 
Amraoti, dated the 24th March, 1930, arising 
out of the decision in Civil Suit No. 603 of 
1927, in the Court of the Second Sub-Judge, 
A oond Class, Amraoti, dated the 9th April, 
1929, 
Mr. T. L. Sheode, for the Appellant. 
Messrs. T.J. Kedar and N. N. Bose, for the 
Respondent. 


Judgment.—The judgment in this ap- 
peal will also cover Second Appeal No. 218-B 
of 1930. ; 

One Baliram Sonaji had mortgaged his 
field No. 10-1 to Ramchandra Dhansingh on 
the 5th of October, 1917. He executed a 
second mortgage of this field on the 6th of 
April, 1921, in favour of Kisanlal Amar- 
chand together with another field. After 
this he leased the field fora period of 15 
_ years for payment of Rs. 600 to Pandurang, 
father of the plaintiff. He had a partner 
with him in the lease, one Prabhakar. In 
1924, Kisanlal brought a suit on the basis 
of his mortgage and obtained a decree 
which was satisfied by Pandurang, the 
plaintiff's father, by a payment of Rs. 8,000 
edd in the following year. Ramchandra 
Dhansingh brought a mortgage suit on the 
basis of his mortgage and Pandurang was 
made a party but he declined to redeem 
the mortgage and Ramchandra obtained a 
. preliminary and final decree. The plaintiff 

who isa minor then brought a suit out of 
which these appeals arise, claiming a right 
to redeem the property on the ground that 
he was not made a party to the former suit 
where his father refused to redeem and that 
his father did not represent him in that suit 
and that he acted prejudicially to his in- 
terest therein in declining to redeem. The 
defendant Ramchandra contended that the 
decigion in the previous suit where the 
-father declined to redeem is binding on the 
son who was properly represented by his 
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father and denied the right of the plaintiff, 
as a son of the lessee, to redeem at all, 
On the actual question of the redemption 
money the plaintiff claimed that he was not 
bound to pay more than double the mort- 
gage money on the principle of damdupat, 
but the defendant contended that as he had 
been put in possession as a result of his 
foreclosure decree in 1927 he was a mort- 
gagee in possession and consequently liable 
for accounté and following the ruling in 
Panduji v. Panduji (1), the rule of dam- 
dupat did not apply. Thetrial Court found 
on the preliminary issue that the suit was 
maintainable by the plaintiff and that 
although he had been represented by his 
father, with whom he was joint, in the pre- 
vious suit, yet there had been a signal 
failure on the part of his father to protect 
the interests of his son and that accordingly 
the son was not effectively represented. by 
his father and was entitled to repudiate his 
father’s representation in that case. Hold- 
ing that the son was entitled to redeem, the 
trial Court further held that the rule of 
damdupat applied and further that the son 
was entitled to redeem the whole property 
and not as the defendant urged only.one 
quarter thereof. The defendant's plea was 
that Pandurang'’s partner Prabhakar ‘had 
failed to redeem his portion and as the 
father also declined to redeem his half-share 
in the half that remained joint family pro- 
perty with his son,that too should be exclude 
ed and the plaintiff's claim should be limite 
ed to one quarter of the whole. In appeal 
by the defendant the judgment was modir- 
fied to the extent that it was held that the 
rule of damdupat did not apply’ and -that 
the amount due and payable in redemption 
was Rs. 1,850 and a decree was passed in 
plaintiff's favour allowing him to redeem 
one-fourth share only on payment of one 
quarter of Rs. 1,850. This judgment is 
challenged in two appeals, one by the plaint- 
iff for the restoration of the trial Court's 
judgment and one by the defendant claim- 
ing the total reversal of that judgment. 
Dealing first with the defendant's appeal 
No. 218-B it is first urged that as the son 
of the lessee the plaintiff has no right of 
redemption. A lessee who takes the pros 
perty. for a lease of 15 years on the pre- 
payment of a lump sum certainly has an 
interest in the property and is included in 
s. 91 of the Transfer of Property Act among 
the persons who may sue for redemption. 
The other argument is that the plaintiff is 
bound by the previous suit and the court 
(1) 32 Ind. Cas. 231; L2ANLR1 
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failed to notice that the plaintiff has filed 
this suit in collusion with his father who is 
still alive. The defendant’s sheet anchor is 
Gore v. Kashiram (2), where it is laid down 
that where a suit on a mortgage is brought 
against the father of the joint family and 
a decree is passed, the sons’ interests pass 
under the decree even though they were 
not made parties to the suit and the sons 
cannot re-open the decree on the ground 
that the debts in respect of which the 
mortgage was given were avyavaharik ; but 
it is alsostated that the sons must be deem- 
ed to have been made parties through their 
father as manager and the debt one which 
“they were bound to discharge. This ruling 
proceeds on the basis that the father had 
acted throughout in accordance with the 
ordinary duties and obligations of a father 
and that the sons who-as members of the 
joint family are bound by the acts of their 
father cannot claim to escape the implica- 
tions of the joint family in Hindu Law 
merely bythe fact that they were not speci- 
fically cited as parties to the suit. The 
decision in Motiram v. Ramgopal Asaram 
(3),is to the same effect but the case of Jaddo 
Kunwar v. Sheo Shankar Ram (4) and the 
Privy Council appeal which arose out of it, 
Sheo Shankar Ram v. Jaddo Kunwar (5), 
on which the defendant also relies do not 
really support him as is pointed out in the 
trial Court when the findings were given on 
the preliminary issue on the 5th of Decem- 
ber, 1928. The real criterion of representa- 
‘tion is whether the joint family was repre- 
sented and substantial justice has been 
done. In that particular case the court 
decided that there had been an effective 
representation and substantial justice. This 
principle was re-stated by their Lordships 
of the Privy Councilin Lingangowda Dod v. 
Basangowda (6), where it is laid down that 
a decree obtained by or against the manag- 
ing member of a joint Hindu family is 
- binding upon minor members of the family 
- under s. 11, Expl. VI, of the Code of Civil 
Procedure, 1908, if it appears to the court 
that the manager was acting in the former 


(2) 18 Ind. Cas. 848; 9 NT. R1. 
“ (3) 53 Ind, Cas. 776; 16 N UR 64: A I R1919 Nag. 
29 £ 


(4) 7 Ind. Cas. 902; 33 A 71; 7 ALJ 945, 

(5) 24 Ind. Cas. 501: 36 A383; AIR 1911 PO 
138: 41 TA 216;18 OWN 968: 16 M LT 175; 
(1914) M W N 593; 1 L W645: 20°0 LJ 282;19.4 
L J 1073; 16 Bom. L R 810(P 0). 

(6) 101 Ind Oas 41;51 B459: AIR 1997P 0 
56; 51 IA 12} 52 M L J 472:95 ALJI39:40W 
N 494; (1927) M W N 332; 31 0 W N 570; 29 Bom. 
1, R 818; 25 L W739; 45 OL J501; 8 PLT 462 
(PO). 
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litigation on behalf of the minors in their 
interests and Moti v. Kanhya (7), also stres- 
ses ihe consideration of the bona fides of 
the manager of the joint family if he is to 
be held representative of the family in liti- 
gation. 

Now no doubt it has been laid down in 
Lale'and Thakur v. Sheogobind Thakur (8), 
that the mere fact that the manager cf the 
family did rot contest the suit dces not 
necessarily show that he was careless of the 
interests of his family. The facts in the 
case ncw under discussion go far 
beyond a mere omission of a father 
to take part inthe suit. The money used 
in payment of the lease is admittedly the 
joint family property as is the sum of 
Rs. 8,000 odd which was used to redeem 
Kisanlal’s mortgage. The amount due for 
redemption of this second mortgage was 
but afraction of the earlier amount and in 
declining to redeem, the father did grave 
injury tothe family property in ignoring 
the interest ofthe son, and the right of the 
son to bring a suit for redemption has 
been correctly decidedin both the lower 
courts, , 

Now I turn to the plaintiffs appeal. Equal- 
ly clear is the plaintiff's right to redeem the 
whole of the mortgaged property. The 
lease between Pandurang and Prabhakar 
was ajoint lease andthe redemption in 
Kisanlal’s mortgage suit could have been 
made by either of them, Prabhakar's right 
to share inthe profits accruing from the 
redemption disappeared on his failure to 
contribute. Both or either could redeem 
and the redemption was made by Pandu- 
rang with money belonging to the joint 
family, for the mortgage remained one and 
the present defendant had foreclosed the 
whole property and not merely a part there- 
ofand hecould not have disputed Pandu- 
rang’s right to redeem the whole any more 
than Pandurang's right could have been 
disputed in Kisanlal's mortgage suit. The 
sonis accordingly, as amember ofthe joint 
family in which theshares are of necessity 
undetermined until partition, entitled to 

.redeem as much property as his father 
could have redeemed, that is to say, the 
whole. Also s. 60 of the Transfer of Prop- 
erty Act isno barto the owner of the equity 
for redeeming the whole mortgage amount, 
Sri Kanta Prasad v. Jag Sah (9) and the 


(7) 4 Ind. Cas 797:5 N LR181. 

(8) 121 Ind. Cas. 330; 8 Pat 7&8; A I R 1929 Pat 
741; Ind Rul. (1930 Pat. 108; 11 P L T 237, 
(9) 8t Ind Oas. 293; 3 Pat. 818; AIR 

51; 6 P L T 237. 
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Privy Council ruling in Mirza Yadali Beg v. 
Tukaram (10). 

There remains the question es 10 
„amount which the plaintiff isliable to pay 
on redemption and onthis point it appears 
tous that the reasoning of the trial Court 
is preferable to that of the lower Appel- 
late Court. In any case, there would be 
no account untilthe year 1927 when the 

. defendant foreclosed on his mortgage, and 
-even if his subsequent entry is to be treated 
.as ihat ofa mortgagee in possession the 
agreement between the parties that the 
profits for the two years of the defendant’s 
. possession were to be set off againstthe in- 
terests accruing negatives any necessity for 
accounting. This indeed is tacitly admit- 
ted by the defendant-respondent who con- 
cedes that the price is known but that in 
theory interest on one ‘side and profits on 
theother should be calculated. This is 
unnecessary in view of the agreement that 
they should be considered as cancelling each 
other. f 
` The result isthat the defendant's appeal 
fails and that of the plaintiff ‘succeeds, 
The judgment and decree of the lower 
` Appellate Court are set aside and those of 
(the original Court restored, The defend- 
-ant will pay the plaintiff's costs through- 
“out. 
i - Order accordingly. 


NA, 
(10) 7'Ind Cas. 535; 16 N L R154; A IR 1921 


‘ ie 907: v9. y9 9: 5 ‘ ja A r 4 
YR a Se eo ee .Chand instituted a suit for recovery _of 


‘ML T 95; 39ML J 147; 2U PLR (PO) 323; 12 
PO 503; 22 Bom. L R 1315;,-25 OW N 241 


i . LAHORE HIGH COURT. l 
_ Letters Patent Appeal No. 149 af 1927. . 
i February 20, 1933. ` 
Swap Lar; O. J., AND BROADWAY, J. . 
- WAZIR CHAND-—PLAINTIFE— — 
a APPELLANT © >: 


rhy . VETSUS . 
KARAM CHAND AND ANOTHER— 
DEFENDANT3—RESPONDENTS. | 

Civil Procedure Code (Act V of 19085, s. 11—Fraud 
aoe obtained by fraud cannot be res judi- 
cata. $ 2 
A judgment obtained by fraud or collusion can- 
not operate as res judicata, 

Letters Patent Appeal against the judg- 
‘ment of Mr. Justice Addison,. dated the 
6th June, 1927 in Civil Appeal No. 2801 of 
1926 affirming that of the Additional- Dis- 
trict Jndge, Gujranwala at Sialkot, dated 
the 10th August, 1926, reversing that of the 
Subordinate Judge, Second Class, Gujrat, 
dated the 22nd January, 1926. 
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Mr. M. L. Puri, for the Appellant. 

Mr. M. C. Mahajan, for the Respondents, 

Broadway, J.—In the execution of a 
money decree against Karam Chand in | 
favour of Baldeo Das-Sunder Lal, the decree- 
holders obtained the attachment ofa one- 
third sharein the house belonging to the 
judgment-debtor. The attachment was 
effected on the 19th of February, 1906. On 
the 20th of February, 1906,one Beli Ram 
applied tothe Executing Court alleging that 
he was the mortgagee in possession of the 
property in question, and that, therefore, 
the property could not be brought to sale 
without recognising his mortgagee righta. 
His objections were dismissed cn the 5th 
of May, 1906. - À E 

Beli Ram did nothing till the 3rd of May, 
1907, when he instituted the suit contemp- 
lated by O. XXI, r. 63, Civil Procedure 
Code, in which he alleged that he was the 
mortgages and that his rights as such 


should be duly given effect to. The 


decree-holders and Karam Chand were 
both impleaded as defendants in thiasuit, 
Karam Chand allowed the case to. go ‘ea 
parte and the suit was contested by the 
decree-holders alone: The plaintiff. wis 
finally given a decree on the 3rd af 
February, 1911, it being held in the suit 
thatthe mortgage setup had been executed 
in good faith and for consideration. a 

-On the 19th of August, 1925, one Wazir 


Rs. 1,000 by the sale of the . property morb» 
gaged to Beli Ram, In the plaint he alleged 
that Beli Ram had been acting on behalfaf 
a Joint Hindu family and that subsequent 


to the mortgage in question a disruption of 


thefamily had taken place and its property 
divided amongst its members, this particulay 


‘claim having fallen to the share of Wazir 


Chand. Karam Chand contested the suit 
alleging that the property was still in his 
possession and ihat no consideration had 
passed for the mortgage which had been 


- fraudulently entered into. to defeat the 


rights of the décree-holders Balded Das, 
Sunder Lal. The trial Court decreed the 
plaintiff's suit, which was, however, -dis- 
missed on appeal by the learned Additional 
District Judge on the ground that Karam 
Chand could inlaw plead fraud and that he 
had succeeded in proving his assertion that 
the mortgage had been entered into without 
consideration and with the fraudulent inten- 
tion of defrauding the decree-holders, 
Baldeo Das-Sunder Lal, and had actually 
attained that object. He also held that 
the question of the validity of the mortgage’ 
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was not concluded by the rule of res judicata” 


by reason of the decision in the former suit 
between Beli Ram and Baldeo Das Sunder 
Lal and Karam Chand. j f 


Against this decision Wazir Chand pre- ; 


ferred a second appeal tothis Court which 
came up for hearing before a Single Judge 
and resulted in a dismissal, it being held 
that this Court was bound by the finding ‘of 
the lower Appellate Court on the question 
asto whether the mortgage was without 
consideration and had been entered into 
for a frauduleut purpose. ‘ ; 

It was also held that Karam Chand was 
‘in law entitled to raise the question of 
fraud although he himself was a partici- 
pant init. Finally it was held that the rule 
of res judicata did not come into operation, 
‘inasmuch as to all intents and purposes, 
Beli Ram-was, inthe former suit, fighting 
Karam Chand's battle and therefore there 
was no contest between these two parties.. 

Wazir Chand has. now preferred this 
appeal under cl. 10 of the Letters Patent and 
on hisbehalf we have heard Mr. Mukand 
Lal Puri, while Mr. Mehr Chand Mahajan 
has argued the case on behalfof Karam 
Chand. Itis not disputed that this court 
was bound by the findings of fact arrived 
at by the learned Additional District Judge 
astothefactum of the fraud. It has also 
been admitted that the question as to-whe- 
ther Karam Chand can be allowed to raise 
the plea of fraud has been concluded by 


by the decision of the Full Bench of this” 


court in Qadir Bukhsh v. Hakam (1) in 
which the decision now under consideration 
[which is to be found. reported as Wazir 
Chand v Karam Chand 107 Ind. Cas. 110 
(2)], was specifically’ referred to with 
approval. i : aa 

’ Mr. Puri, however, urged that the deci- 
sion of the Single Judge on the question -of 
res judicata was incorrect. He contended 
that Karam Chand was a necessary party 
to the former suit brought by BeliRam and 
that as Beli Ram-and Karam Chand’ were 
arraigned on opposite sides, any decision 
arrived at in that suit is binding on Karam 
Chand; although the proceedings against 
him were ex parte. On the other hand, Mr. 
Mahajan contended that in the class of suits 
contemplated by O. XXI, r.62; Civil Pro- 
cedure Code, the judgment-debtor was not 
strictly speaking, a necessary. party and 
that, therefore, any decision arrived ab 


(1) 139 Ind. Oas. 17; 13 UW. 713: Ind. Rul. (1932) 
Lah. 547; ALR 1932Lab, “503; 23 P L R 854 


(F B). 
“>(2) 107 Ind, Cas. 110, 
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could not be binding on him even if 
had been made a party. ` 

Whether Karam Chand was or was not a 
recessary pariy tothe former suit, is per- 
haps amatler for argument, but I do not 
think it necessary to express any opinion 


he 


“upon the point, as it seems tome that there 


isforce in Mr. Mahajan’s further contention 
that a judgment obtained by fraud or 
collusion cannot operate as res judicata, 
At page 59 of Mulla’s Commentary on the 
Civil Procedure Code appears the following 
quotation: “Fraud is an extrinsic, colla- 


-teral act which vitiates the most solemn 


proceedings of Courtsof Justice....It avoids 


“all judicial acts, ecclesiastical or tempo- 


ral.” 
In the present case it has been found as 
amatteroffact that a fraud was success- 


-fully perpetrated and there can be no doubt 


that the particular decision’ in the former 
suit was arrived at owing to the fact that 
fraud had been practised and that there 
was collusion between Beli Ram and Karam 
Chand. Inthese circumstances therule of 
res judicata does not, inmy judgment, apply 
in the present case. 


I would, therefore, dismiss this appeal 
with-costs. ; i 

Shadi Lal, C. J.—I concur. 

A. - Appeal dismissed. 


. MADRAS HIGH COURT. 
Second Civil Appeal No. 201 of 1929. . 
' March 30, 1933. 
PAKENHAM WALSH, J. 
- N. R.M. GOVINDARAJULU NAIDU— 
DEFENDANT—ÅPPELLANT . 
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_ In COUNCIL— PLAINTIFF— RESPONDENT,. 


~ Madras Revenue Recovery Act (II of 1864), s: 86~ 
Sale of propertyof defaulter —Purchase in ignorance of 
encumbrances—Defauli—Re-sale—First’ purchaser's 
liability for deficiency of rrice, extent of— Sale, when 
becomes compleite—-Applicability of caveat emptor, 
Certain properties of an abkari contractor who had 
made default were sold by the Government and: pur- 
chased by the appellant'for Rs, ),f05. Atthe time of 
sale the purchaser as well as the Government were 
ignorant of the existence of an encumbrazice thereon, 
The purchaser refused to pay. After the real facts 
were known the properties wereagain put up for sale 
and sold for Rs 20 and the Government claimed the 
deficiency from the appellant: x 
Ield, that property sold not subject io a mortgage 
is-a different property from one sold subject to a 
mortgage and consequently the difference in price was 
not the amount which the Government was entitied, 
to recover. The correct amount which could be re- 
covered from the appellant was the difference between 
what he bid at the first sale and the price felched ai 
‘the re-sale with any encumbrance amounts ‘due at 
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the time of the re-sale added to the latter figure. [p. 
A28, col. 2.) j ? 

Held, further, a såle undcr Act lof 1664 does not 
require the confirmation of the Collector for becoming 
complete. Muthu Pillai v. Secretary of State. for 
India (1), distinguished. [p. 528, col 2] 

Appeal against the decree of the Dis- 
trict Court of Trichinopoly, dated the 16th 
July, 1928,in A.S. No. 221 of 1927 pre- 
ferred against that of the Court of the 
Principal District Munsif, Trichinopoly, 
dated the 17th June, 1927, in Original 
Suit No. 341 of 1925. ; 

; Mr. M. 8. Vaidyanatha Iyer, for the Ap- 
pellant. 

. The Government Pleader, for the Respond- 
ent. z 

Judgment. - An abkari contractor 
committed default in payment of the 
monthly rental due to the Government. 
The Government sustained loss on re-sale 
of the shop and they therefore put up the 
house of the defaulter for sale. The defend- 
ant bid for Rs. 1,805 at the auction and the 
property was knocked down to him. He 
did not however deposit the necessary 
amount within the time mentioned in the 

- conditions of sale or afterwards. The 
Government therefore're-sold the house. At 
the re-sale held on the 18th August, 1924, the 
sale price was only Rs. 20. The Government 
therefore brought this suit to recover from 
the defendant the loss caused by the re-sale 
namely, Rs. 1,805, minus Rs. 20 or Rs. 1,785 
with interest at 6 percent. per annum from 
the date of the re-sale. The defendant admitt- 
ed having bid for Rs. 1,805 but pleaded that 
the sale was vitiated by non-disclosure of 
material-facts amounting to fraud; that 
while the property was heavily encumbered 
the selling officer told him that there was 
no encumbrance. He made certain other 
allegations as regards irregularity in the 
publication and the conduct . of the sale. 
The findings of the trial Court were that 
both the Government Officers and the de- 
fendant were ignorant of the existence of 
the mortgage in favour of one Santhanam 
Ayyangar and since in the re-sale when 
the mortgage became known only Rs. 20 
was bid for it was reasonable to hold that the 
defendant would not have bid for Rs. 1,805 
ifhe had been aware of the mortgage. As 
regards the legal effect, the learned Dis- 
-trict Munsif held that both parties having 
under -a mistake of fact consented to the 

agreement, s. 20 of the Contract Act,applies, 
‘and hé therefore dismissed the suit. On 
appeal the learned District Judge agreed 
that both parties were ignorant of the exist- 
ance of the prior mortgage on the suit 
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property but held that the principle of 
caveat emptor applied and that therefore 
the Government was entitled to a decree 
as prayed for. Against this the defendant 
has preferred this second appeal. : 
Certain admitted legal positions. may be 
stated. Although a sale fordefault under 
the Abkari Act is held in the manner of 
one for recovery of arrears of land revenue 
under Act II of 1864, the property is not 
sold free of encumbrance as it isin a land 
revenuesale. It is also admitted that if 
the sale were a private one between two 
private parties, the buyer could compel the 


-seller to discharge the encumbrance on the, 


property which exists on the date of the 
sale if the property is sold free from encum- 
brance.. It is also admitted that if it were ` 


“a court sale, unless there was some misre- 


presentation by the selling officers or some 
default ofthe person who verified and sign- 
ed under O. XXI, r. 66 (3), the statement’ 
which should accompany.an application 
for an order for sale, the purchaser would 
have to bear the loss of the non-mention 
ofan existing mortgage. There is only 
one case in which he would have a remedy 
and that isif the judgment-debtor had no 
interest atall in the property. f 

The appellant takes two grounds. Firstly, 
that as the sale required confirmation by _ 
the Collector the contract was not completed ;-: 
and therefore the principle of caveat emptor” ` 


“does not apply. Muthu Pillai v. Secretary 


of State for India. (1) is quoted in. this 
connection. But the learned Government 
Pleader has sent for the records of that 
case and it turns out not to have been a 
sale under the Revenue Recovery Act. but 
a sale by the Government of certain poram-. 
boke land belonging to the Government.’ 
That sale was dependent on the confirma- 
tion of the Collector and it is clear that he 
had full liberty to confirm or refuse to con--: 
firm it as he chose. A sale under Act II of. 
1864 is entirely different. The power of 
the Collector to refuse to confirm the sale 
is confined to sales which he can set aside. 
The grounds of setting aside a sale are. 
those set out ins. 37-A ands. 38 of the Act.. 
The- effect of holding that a contract. of 
sale held under Act II of 1864 is not com-., 
pleted until the Collector has confirmed it, 
would be practically to nullify the provi- `, 
sions relating to default by the purchaser... 
to make the deposit or to complete the 
purchase, because he could take advantage 


(1) 72 Ind. Cas. 436: 45 M LJ 67; 17L W 53i; 


oe 317; 32 M L T 409; AIR. 1923 Mad 
582, | = 4 
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of his own default and plead that there was 
no completed contract as the sale had not 
been confirmed by the Collector. The right. 
of re-sale under s. 36 (4) arises on default. 
whereas the question of confirmation arises 
only later. Watson v. Davies (2) quoted’ 
for the appellant in this matter is a case 
ofa private sale and is therefore not in’ 
point. So far as this ground of appeal. 
_ goes, I think it cannot be sustained. 
The second ground urged is that the 
property sold at the re-sale is not the same 
as the property purchased by the defend- 
ant at the firstsale,and therefore the loss 
atthe second sale is not the measure of 
the damages arising by the default of the 
defendant to complete his purchase at the 
first sale. For the appellant are quoted Baij- 
nath Sahai v. Moheep Narain Singh (3), 
Kali Kishore Deb Sarkar v. Guru Prasad 
Sukul (4) and Venkata Chellamaya-v.- Nila-: 
kanta Gurjee( 5). The reply to’ this pointon 
behalf of the Government is on the follow- 
ing lines. The method of recovery in case 
of default with respect to an abkari contract . 
being under Act IT of 1864, the sale is- 
regulated by the provisions of that Act and 
s. 36 of that Act describes the manner in’ 
which the sale is to be held, which is as 
follows:—- - i 
“Jn the sale of immovable property under this Act 
the following rules shall'be observed; First~The. 
sale shall be by public auction to the highest bidder. , 
‘the time and place of sale shall be fixed by the 
Collector cf the District in which the property is” 
situated, or other-officer empowered by the Collector 
in that behalf. The timé may be either previous to or. 
after the expiration of the fasli years Second Previous- 
to the sale the Collector, or other officer empowered by. 
the Collector in that behalf shall issue a notice thereof 
in English and in-the language of the District,- 
specifying the name of the defaulter; the position and 
extent of land and of his buildings thereon; thejamount 
of,revenue assessed on the’ land, or upon its different, 
sections: the proportionofthe public revenue during’ 
the remainder of the current fasli: and the time, place, 
and'conditions of sale. ‘his notice shall be fixed up_ 
one month at least before the sale in the Collector's | 
office and in the taluk cutchery, in the: nearest Police“ 


Station-house, and on some conspicucus part of the ` 
land." 


There is, itis argued no obligation, here 
to publish the mortgages on the property 
or to make any statement that it is not being 
sold free of mortgages and the property 
re-sold in this case did not differ in des-. 
cription on any point from the description ` 
required under. s. 36 (2). In reply. to this, - 
two points can, I think, . be legitimately. ` 
urged. Although the-procedure for sale is ~ 

(2) (1931) 1 Ob. 468. 

(3) 16 O 535 at page 538, 

' (4) 25 O 99 at page 102. 

(5) 43 Ind. Oas 685,41 M474;23M LT9; AML., 
J 156; 7 L W 159; (1918) M WN 121, 
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that under the Revenue Recovery Act it 
is obvious that the circumstances of the 
sale are different and there is one very 
important difference, namely, that the sale 
for arrears of revenue under the Revenue 
Recovery Aci is freeof encumbrances wheré: 
as for an Abkari default, itis not. Although 
the Government may not be legally bound 
to notify inthe sale af immovable property 
for default underthe Abkari Act that it is 
subject to encumbrances, the fact that the 
forme of sale proclamation are identical 
with those of the sale for revenue arrears 
is certainly apt to mislead the public into 
thinking that the sales are free of encumb- 
rances. Though I do not say that this 
would make any difference in the legal as- 
pect of the sale,it. is perfectly obvious that 
s. 36 (2) is drawn up with reference simply 
to sale of land for arrears of Government 
kist, and it would be quite easy’ to think 
of cases where house property is sold for 
arrears under other Acts in which though 
the description as given ins. 36 (2) would 
apply to the property sold at both sales, 
the property would really be different. For 
instance, suppose in the case ofa house the 
doors, windows ete., were not included in the 
second sale or suppose even that the house . 
had been burnt down between the time of 
the first and the second sale, nevertheless 
the words of description in this section, 
that is, the name of the defaulter, the posi- 
tion andextent of land, and of his build- 
ings thereon, the amount of revenue asses- 
sed on the lend, or upon its different 
sections, ‘the proportion of the public 
revenue during the remainder of the 
current fasli, would all equally apply to 
what was being soldon the second occasion 
as well as to what was being sold on the first 
occasion. Therefore. it appears to me that 
it cannot be argued thatif the Government 
has followed the wording laid down in s. 
36 (2), andif under that wording the des- 
cription of the property remains the same 


- for the second sale, it necessarily follows 


that the property sold atthe re-sale cannot. 
be-different from that sold at the first sale, 
A property soldnot subject to a mortgage 
is certainly a different property from one 
sold subject to a mortgage and the decisions 
in Baij Nath Sahaiv. Moheep Narain Singh 
(3), Kati Kishore Deb Sarkar v. Guru Prasad 
Sukul (4), and Venkata Chellamayya v. Nila« 
kanta Gurjee (5), proceed on thishypo- 
thesis. Whether a difference in the epro- 
perty will make a deficit. on the second 
sale, damages recoverable from the pur- 
chaser in the first sale or not, is a different 
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matter, but the difference in the property 
itself is acknowledged in all these three 
cases. In. Baijnath Sahai v. Moheep 
Narain Singh (3), it was held that even if the 
change in the properly was owing to causes 
beyond the control of any person, the decree- 
holder must proceed againstthe defaulting 
purchaser by way of suit and not by way 
ofan application under s. 293. In Kali 
Kishore Deb Sarkar v.Guru Prasad Sukul 
(4), it was held that: 

“Before the defaulting purchaser can be made 
liable under s. 292, it must appear that the property 
which is the subject of the two sales isthe same in 
every respect.” . 


Venkata Chellamayya vi Nilakanta 
Gurjee (5), distinguishes Kali Kishore Deb 
Sarkar v. Guru Prasad Sukul (4) but only on 
the question as to the liability of the purcha- 
ser at the first sale. In that case the purcha- 
ser had himself diminished the valueof the 
property by his ownact andso could not 
claimthat it should be re-sold under the 
same description. In Nursingh Dass 
Kothari v. Chuttoo Lal Misser (6), the sale 
was by a Receiver appointed by court but 
both parties were in ignorance of a notice 
of the Board of Trustees for the Improve- 
ment of Calcutta that the site might be 
acquired as a proposed public street, and 
the plaintiff refused to complete the pur- 
chase. He was held to benot liable for the 
decrease of price inthe re-sale. This case 
wasrelied on by the trial Court and is cer- 
tainly in favour of the appellant, though’ it 
‘ was sought to distinguish it by saying that 
such a, sale is nt under a legal process 
like a court sale or a revenue sale and that 
in the caseof asaleunder a legal process; 
there can be no remedies except the actual 
ones given by the procedure, It appears to 
mê that a sale by aKeceiver appointed by the 
court is just as much a public sale as a sale 


in default of. abkari dues. The phrase “as if 


they were arrearsof land revenue” in the 
Abkari Act has got to be read reasonably. 
Tf strictly construed, it would mean that 
the property is sold free of encumbrances, 
which is admittedly not the case. I donot 
think therefore that the Government in 
order to deprive the appellant of his remedy 
can say that heis confined to what can be 
found in the processual law in Act II of 
1864, while they have at the same timeto 
admit that according to the terms of Act 
Ik of 1864 he should have got the house free 
of-encumbrance altogether, which benefit 
he doe’ not enjoy. It waseven argued for 

(6) 74 Ind, Cas, 996; 50 0615; 27 O W N 639; AI 
R 1923 Oal. 641. ` 
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the respondent that there was no contract 
al all between the appellant and the 
Government, and fcr this purpose certain 
remarks in Thirumalaisami Naidu v. 
Subramanian Chettiar (7), were relied on. 
That was a decision regarding a sale in, 
execution and the remedies, if any, of the 
purchaser as against the decree-holder: 
‘Those remarks, in my opinion, have no 
application to this case. In Venkata. 
Chellamayya v. Nilakanta Gurjee (5), 
Wallis, CO. J. says: 

“By his failureto complete his purchase the pur- 
chaser commits a breach of contract and is answer- 
able in damages to the court or the persons on 
whose behalf it sells, viz, the decree-holder and the 
judgment-debtor, These damages estimated by the- 
ordinary rule consists of the deficiency, if any, in 
the price obtained at the re-sale as compared with 
the price at the first sale together with the expenses - 
of the re-sale.” h 
So also in Gangabathula Kanthamma v. 
Manchiraju Reddi (8) the following obser- 
vations occur: 

“Where in court auction a property is sold, the 
auction-purchaser is one party to the contract, but, 
the other party to the contract is not in our view the” 
(adk sol d6 DIPA or the decree-holder but the court 
itself.” : 


` So that even in the case of a court auction 
it would appear that there is something in 
the nature of a contract.between the court 
and the auction-purchaser. In my opinion 
the property sold at the re-sale was not the 


4 


same as the property purchased by the’ .. 
appellant at the first sale and the diffe-',. 


rence in price is not the amount which the 
Government is entitled to recover. ` The 
correct amount which can be recovered 
from the appellant is thé differeice between 
what he bid at the first sale and the price 
fetched at the re-sale with any encumb- 
rance amounts due at the time of the 
re-sale added to the latter figure. The 
appellant did offer in Ex. I to pay the 


. purchase price which he bid subject to the 


Government clearing the mortgage. Asit 
cannot be ascertained from the materials 
on hand what the correct amount of the 
mortgage or mortgages was on the date of 
the re-sale, the first appeal will have to go 
down for tinal disposal after ascertaining 
this amount. The Government will then 
be entitled to the difference so found toge- 
ther with interest at six per cent, per annum 
from the date ofthe re sale and subsequent 
interest at six per cent per annum up to 
that date of payment. The Government 
will pay andreceive proportionate costs of 


(7) 45 Ind. Cas. 109; 40 M 1009 at page 1011. 

(8) 78 Ind. Cas. 296; 46M L J 134 at p. 136; (1924) 
M_W_N 122; 19L W197; A I R1924 Mad. 476; 34: 
M L J-358, a . - f i 
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this appeal. Costs inthe court below will 


also be given proportionately to the 
result. oe : . 
N. K-A. Appeal dismissed. 


- ——— 


OUDH CHIEF COURT. 
First Civil Appeal No. 19 of 1927. 
December 19,1932. 7 
Wazie HASAN, O. J., AND Raza, J. 
LAL HARI HAR PARTAB BAKHSH 
SINGH AND ANOTAER— DEFENDANTS 
— APPELLANTS 
5 VETSUS ý 
Raja BISHESHWAR BAKHSH - 
SINGH AND OTHERS —PLAINTIFFs — 
“ RESPONDENTS. 
Oudh Estates Act (I of 1869 as amended by Aét 
III of 1910), s. 22—Succession to Gangwal Estate— 
Principles governing succession--Hindu Law— 
Mitakshara—Succession—'Male agnate'— Qualifications 
for~—Gotraja, meaning of—Kshatriyas—Significance 
of gotra—Hvidence—itvidence adduced by one party 
in direct conflict with that adduced by opposite 
purty—~Tests for judging veracity. ` : 
‘Lhe succession to the estate of Gangwal situated 
in the District of Bahraich in the province of Oudh 
is governed by 8.22, cl, |, Oudh Estates Act, as 
amended by the local Act [LL of 1910, and in order 
to succeed, a claimant to the estate must establish 
that heis the nearest male agnate according to the 
rule of primogeniture [p. 530, col. 1.] ‘ 
in order to qualify as a male agnate, or gotraja 
sapinda of the propositus, the plaintiff must satisfy 
two conditions namely : (a) that he is of the same 
gotra, or, as it may be expressed, of a common 
patriarchal stock, and (b) that he isa  sapinda of 
the deceased, that is,connected by-blood through a 
common ancestor, the connection being traced through 
males. Bhyah RamSinghv Bhyah ` Ugar Singh (1), 
followed. [ibid.] +, oe | 
When it is established thata person is the sapinda 
of the propositus he is not entitled to the benefit of 
the presumption that hewas also a gotraja when 
that is challenged by the opposite party. [żbid.] 


The term “ gotraja,’ which literally means born 
in the same gotra, is a term indicative of relationship, 
and gotraja sapindas are persons who are descended 
from one paternal stock. |p. 530, col. 2 | 

Where a person's title to inherit as a gotraja 
sapinda is challenged-on the ground of difference 
between his gotra and the gotra of the propositus 
the plaintiffs must further prove that the continuity 
of the line of descent fromthe common ancestor 
downwards is not brdken by an adoption of any person 
in the plaintiff's line intoanother gotra or family; 
in other words heshould prove a subsisting title: 
[p _581, col. 1] 

The law of Mitakshara recognizes the importance 
of affinity of gotra only in the sense of ‘relationship 

© for the purposes of inheritance. [p. 53}, col. 2.] 


Kshatriyas have no gotras in the sènse of descent 
from arisht. But every family of Kashatriyas is 
labelled with arishi name with the object of defin- 
ing the circle within which marriage is prohibited ; 
in other words the girl must not be “ samanarshaja,” 


The recitation of gotra name, therefore, at religious’ 
„ceremonies in kshaytriya families réally means. the 


144—67 & 68 : 


4 ws 


LAL HARI HAR PARTAB BAKHSH siNGH.o, BİSHËSHÝAR BAKHÉH SINGA. ` 


529 
recilation of pravara or arsh ` (appertaining to # 
rishi) [p. 537, cols 1 & 2.) > 

Where the evidenceadduced by one partyis in 
direct conflict with the evidence adduced by the 
other, the following tests may be applied to judge 
the veracity ofthe evidence: (1) the evidence which 
is consistent with a finding which is already estab- 
lished; (2) the comparative nearness in relationship 
of the witness to the family of the parties; (3) the 
impartiality of the witnesses; (4) the inherent prc- 
bability of their statements; (5) ‘the impression created 
by the demeanour of the witnesses in the box. [p, 
537, col. 2.) 


First Civil Appeal against the judgment 
of Mr. Justice King on the Original Side of 
the High Court dated the 4th January; 
1927. 

Messrs. K.N. Katju, Ishuri Prasad, Karta 
Kishen, Girja Shankar Srivastava and Ali 
Mohammad, for the Appellants. 

Messrs. A.P. Sen, Ali Zaheer, Bindeshwart 
Prasad, M. H. Qidwai, K. P. Misra, Ali 
Jawad and T. N. Srivastava, for the Res- 
pondents., 

Judgment.—This is the defendant's ap- 
peal from the decree of King, J., dated 
4th January, 1927. A short narrative, by 
way of-a preface, of the stages through 


-which this litigation has passed ‘is neces- 


sary. The original plaintiff of the suit, 
which was instituted on 5th January, 1926. 
was Bisheshwar Bakhsh Singh. There 
were several defendants, but now we are 
concerned with only one of them, namely; 
Lal Harihar Partab Bakhsh Singh.. The 
Court of First Instance decreed the. suit in 
favour of the plaintiff on 4th January; 
1927, as already stated. Two appeals were 
preferred from the decree of the learned 
trial Judge to the Chief Court of Oudh. 
Lal Harihar Pratab Bakhsh Singh's appeal 
was dismissed by the judgment and decree 
dated 15th December, 1927. From this decree 
he took an appeal to His Majesty in Council. 
The appeal was heard and decided by 
their Lordships of the Judicial Commit- 
tee on 8th March 1932, with the result 
that the decree of this court dated 15th 
December, 1927, was set aside and the 
case was ‘remitted to this court with direc- 
tions to- which we shall hereafter refer. 
The original plaintiff, Raja Bisheshar 
Bakhsh Singh, has died and the names 
of his eldest son and successor, Raja Baj- 
rang Bahadur Singh, and of the younger 
son, Dhul Singh, have been substituted: 
on the record of the appeal in place of 
their deceased father. The only contesting, 
parties at the hearing of this appeal are. 
Raja Bajrang Bahadhur and the defendant, 
Lal Harihar Partab Bakhsh Singh. In this 
judgment we will refer to them as the plaint- 
iff and the defendant, respectively, The 


530 


property in suit is the estate of Gangwal 
situate in the district of Bahraich in the 
province of Oudh, Jt comprises 60 villages 
stated in Sch. A, attached to the plaint. 
It is now conclusively established that the 
‘succession to this estate falls to be govern- 
ed by the provisions of s. 22 cl. 10, Act I 
of 1869, as amended by the Local Act IJI 
of 1910. . The plaintiff claims title to the 
estate under that clause. In order, there- 
fore, to succeed the plaintiff has had to 


establish every element of his title as re-. 


quired by that clause. The elements are 
summed up in the phrase “the nearest 
male agnate according to the rule of lineal 
primogeniture,” Their Lordships of the 
Judicial Committee in their judgment of 
8th March, 1932, have finally determined 
that | p ai 
“the plaintif must be held -to have esiablished tbat 
in blood relationship he is nearest male blood rela= 
tion according to the rule of lineal primogeniture 
of Raja Suraj Prakash Singh, the last male owner 
of the taluka”. - 

But this finding is not enough for the 
success of the plaintiff's claim.- He has 


to establish further that he is also a “male, 


agnate.” Their Lordships have held that. 
tthe meaning of ‘male agnate’ falls to be ascertained 
by the personal law of the individual to whom the 
succession is to be established.” 7 
In determining the meaning of the ex- 
pression ‘male agnate’ according to the 
law of the -Mitakshara their Lordships 
refer to and quote a passage from -the 
judgment of Bir- Robert Phillimore in 
Bhyah Ram Singhv. Bhyah Ugar Singh (1), 
and then express their opinion as follows: 
. “From that it is clear that in order to qualify as 
a male sgnate, or gotraja-sapinda of the propositus, 
the plaintiff must satisfy two conditions namely: 
(a) that he is of the same gotra, or, as it may be 
expressed, of a common patriarchal stock and (b) that 
he is'a sapinda of the deceased, that is connect- 
ed by blood through a common ancestor the con- 
nection being traced through males.” f . 
‘Finally their Lordships have decided 
that the plaintiff has satisfied one of the 
two requisite conditions, that is, he is the 
sapinda of the propositus but having regard 
to the challenge made by- the defend- 
ant on ihe second condition he could 
not be given the benefit of the presump- 
tion that he was also.a gotraja and as the 
issue on this challenge was not fairly and 
fully raised in the courts in India the 
case has been remitted to the Chief Court 


“in order that the plaintiff may hare the opportunity 
of establishing the identity of.his gotra with that 
of. Raja Suraj Bakhsh Singh because upon this 
jssue his success or failure in his claim to the 


- (1) 18 MI A373; 5B L R293; 2Suther330;1 W R 
POl 2 Sar, 566 (F.C) É 
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taluka will now depend. . . 
iff succeeds in the issue to be determined thé 
decree of the Chief Court of Oudh in its original 
civil jurisdiction, dated 4th January, 1927, in Suit 
No. 6 of 19.6, ought to stand: otherwise it ought to | 
be set aside and his suit ought to be dismissed : 
ee His Majesty's Orderin Council dated 17th March, 
In pursuance of the above-mentioned . 
order the defendant's appeal, No. 19 of 1927, 
was posted for hearing and on the issue 
under. consideration both oral and docu- 
mentary evidence on behalf- of the plaintiff 
and the defendant was produced and ' 
admitted. Wethen heard arguments and 
reserved judgment which we are now going 
to deliver. The essence of the issue is the 
identity of the plaintiff's gotra with that 
of the propositus. It is contended on.” 
behalf of the plaintiff that hehas a rightto ` 
establish the identity of his gotra with ‘that 
of the propositus asa proposition of Hindu 
Law of inheritance applicable to the parties 
of this case, that is the Mitakshara. We 
are of opinionthat this is a fair and reason- 
able contention and is not excluded by the 
judgment of their Lordships of the Judi- 
cial Committee as the defendants’ learned 
Advocate sems to have argued. We will 
now proceed to consider the merits of the 
argument addressed to us on behalf of the 
plaintiff, - 
Broadly speaking the plaintiff's case as 
put before us is that, according to the, 
law of inheritance as propounded by the 
Mitakshara, two persons are “saman- 
gotras” (or “gotrajas or sagotras”) if they 
are descended frcm a common ancestor 
subject to the continuity of the line not 
being broken by an adoption of any person 
in the line of descent frem the common 
ancestor into a class of persons not connect- 
ed by a link of relationship through a 
male. This, the learned Counsel for the 
plaintiff says, is ihe true meaning of the 
judgment of their Lordships of the Judicial 
Committee in this case. It seems to us 
clear that the term “gotraja” which literal- 
ly means born in ihe same gotra, is a term 
indicative of relationship, and according 
to several decisions of their Lordships of 
the Judicial Committee, including the 
decision in this case, gotraja sapindas are 
Persons who are descended from one 
paternal stock. In Bhyah Ram Singh v. 
Bhyah Ugar Singh (1) the basis for the: 
title claimed by the successful plaintiffs in. 
that case was the pedigree which showed 
that they and the propcsitus were descended. 
from a common ancestor and the only issue 
raised was as to whether grandsons in the | 
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fourth and fifth removes from the common 
ancestor were or were not heirs as sapindas 
to the estate of the propositus, it was held 
in the absence of a specific challenge as 
to the identity of gotra that the plaintiffs 


had succeeded in establishing their status | 
of 


as heirs to the propositus. In delivering 
the judgment of their Lordships of the 
Judicial Committee Sir Robert Phillimore 
Said ; 

“The tithe pleaded is, that some in the class 
termed "gentiles," asserting priority in that class. 
The derivation of title to the succession of the 
deceased opening on the death of his widow, who 
srnvived him, is made necesearily from a common 
ancestor, who is named, and from whom the lines of 
the deceased and tha claimants are respectively 
traced, The pedigree, ifit be full and true, esta- 
blishes community of family, kindred, and priority, 
unless the objection ofthe defendants be sustained; 
and nothing more is needed to be pleaded or proved 
in support of that title, if valid. Ifit be not a good. 
title of inheritance by the Hindu Law, the plaintiff's 
suit must fail” 


It appears to us that the point of law 
decided by their Lordships of the Judicial 
Committee in the case of Bhyah Ram 
Singh v. Bhyah Ugar Singh (1) is expressed 
in the following passages of Sir Robert 
Phillimore’s judgment : 

“As the plaintifis then in this case show a com- 
mon ancestor, a gotra, a community of family,.a 
déscent which extended to the deceased and to 
themselves, they appear to satisfy every condition of 
the text.” 

Our interpretation of these dicta of Sir 
Robert Phillimore is that in the proof of 
descent from one common male stock and, 
through males, is implicit the identity of, 
the gotra, or the community of family. 
This interpretation must now be qualified 
in the light of the judgment of Lord 
Thankerton in the present case. That 
qualification is that if the plaintiff's 
title to inherit as a gotraja ‘sapinda is 
challenged on the, ground of difference 
between his and the gotra of the propositus 
the plaintiffs must further prove that tbe 
continuity ofthe line of descent from the 
common ancestor downwards is not broken. 
by an adoption of any person in the plaint- 
`- ifs line into another go’ra or family; in 
other words he should prove a subsisting. 
title. 

A Hindu child particularly of the twice- 
born class must be deemed to have been 
born inthe gotra of hisor her father and 
for the purposes of inheritance this identi- 
ty of gotra must subsist unless and until 
the child, if male,is adopted into another 
family of adifferent gotra, and if female 
married to a husband of a different gotra, 
In the former cage the adoption has the 
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effect of severing the child. from the gotra 


ofhis natural father and investing him 
„with the gotraof his adopted father. We 
arenot aware of any other possible way 


known to Hindu Law of the change of 
gotra and none was suggested in the course 
the arguments. Clearly the bond of 
patriarchal stock cannot be broken by 
mere volition. Connection of descent from 
a common patriarchal stock is a physical 
factor and on the basis of that factor the 
law confers the right ofinheritance to one 
person or another. The law also prescribes 
modes which have the effect of destroy- 
ing this right, the most obvious and 
familiar mode being the adoption ofa 
male childintoa different family: see the 
observations of their Lordships of the 
Judicial Committeein Raghuraj Chandra 
v. Subhadra Kunwar (2), on the effect of an 
adoption under the Hindu Law in the 
matter of inheritance. It will be seenfrom 
what now follows that’ the law of Mitak- 
shara recognizes the importance of affinity 
of gotra onlyinthe sense of relationship 
for the purposes of inheritance and this is 
also clear from the judgment of their 
Lordships of the Judicial Committee in the 
present case. According to this judgment 
two persons are ofthe same gotra if they. 
are descended from acommon patriarchal 
emphasized in the. 
earlier judgment of their Lordships of the 
Judicial Committeein Bhyah Ram Singh v, 
Bhyah Ugar Singh (1): š 

_ “Consequently, family union or connection derived 
from a common head, the founder of the family, 
may reasonably be regarded, amongsta patriarchal 
people, as the source of the entire class from which 
a succession of heirs may be derived.” els 
. “Gotraja” admittedly means persons bor 

jathe same gotra; in other words, descends 
ants of common patriarchal or paternal 
stock. This is the meaning given to it 
by the Mitakshara in the matter of inheri- 
tance. To substantiate our opinion wae 
will incorporate in this judgment certain 
portions of the Mitakshara on the law of 
inheritance and we quote from Colebrooke’s 
Translation except at places where weshall 
indicate to the contrary: ‘Chapter, I, s. 1, 
para: 2. Here the term heritage (daya) 
signifies that wealth, which becomes the 
property of- another, “solely by reason of 
relationship to the owner”: : A 
= Paragraph 3. [bis of two sorts; unobstructéd (apra-~ 
tibhanda}, or liable to obstruction (sapratibandha). 
The wealth of the father or of the paternal 
grandfather beromes the property of his sons or 


(2) 108 Ind. Oas. 674; A I R198 PO 87; 551 A 
139; 3 Luck. 76;5 OWN 443: 26AL J 609; 30 
Bom, L R829; 32 O W N 1009 (P.O). op 
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of his grandsons, in 
sons or grandsons, and thatis an inheritance not 
liable to-obstruction. But property devolves on 
parents (or uncles), brothers and the rest, upon the 
demise of the owner, if there be no male issue: and 
thus the actual existence of a son and the survival 
ofthe owner are impediments to the succession; 
and, on their ceasing, the property devolves (on the 
succeesor) in right of his being uncle or brotber. 
This is an inheritance subject to obstruction. The 
same holds good in respectof their sons and other 
descendants” 
| Itmay be observed that the right of a 
son or a grandson or any other relation 
such as a brother isliable to be defeated 
by his adoption into a different family: 
Chapter II, s. J, para. 2. In this para- 
graph Vijnaneswara quotés Yajnavalkya’s 
text: 

“The wife,and the daughters also, both parents 
brothers likewise, and their sons, gentiles (gotraja) 
cognates (bandhu) a pupil, anda fellow student: on 


fatlure of the first among these, the next in order is 
indeed heir to the 


the right of their being his 


heaven leaving no male issue. Thisrule extends to 
all (persons and) classes,” - ; 
-.Section 5. Succession of kindred of 


the same family name: (termed gotraja 
gentiles). - l i 
(Note.) ; 


We will now refer to and quote from the 
judgment of their Lordships of the Judi- 
cial Committee in Lulloobhoy Bappoobhoy 
v. Cassibai (3) at pages 234, 235 and 236* 

1. Ifthere be not brother's sons, gotrajas 
share the estate; gotrajas are the pater- 
nal grandmother and sapindas and sama- 
nodkas. - 

“2. Inthe first place the paternal grand- 
mother takes ihe inheritance. The paternal 
grandmother's succession immediately after the 
mother was seemingly suggested by the text be- 
fore cited, ‘andthe mother also being dead, the 
father’s shall take the heritage.’ No.. 
place is found forher in the compact 
series of heirs fromthe father to the nephew; 
and that text (‘the father’s ` mother shall take 
the heritage’) is intended only to indicate her 
general competency for inheritance; she must 
therefore, of course, succeed immediately after the 
nephew; and thus there is no contradiction.” 


` 8. On failure of the paternal grandmother 
gotraja sapindas, namely, the paternal 
grandfather and the rest inherit the estate. 
“For bhinnagotra sapindas are indicated 
by the term bandhu." 
4, Here, on failure of the father's descend- 
ants, the heirs are successively the paternal 
grandmother, the paternal grandfather, 
the uncles and their sons. ° . 
_5. On failure of the paternal grandfather's 
line, the paternal great-grandmother, the 
great-grandfather, his sons and their issue, 


. , @ 5B 110; 7 IA 212; 4 Sar, 164; 3 Suth. 795- 
Ind Jur. 533; 3 Shome L'R245 (PG); 7 a 
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mother‘ 
however 
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estate of one, who departed for. 


lisiä 
inherit. In this manner must be understood 
the succession of samanagotra sapindas. 

6. If there be none such, the succession 
devolves on samanodakas, and they must be 
understood to reach the seven degrees be- 
yond sapindas, or else as far es the limit 
of knowledge and name extend. Accordingly 
Barhat Manu says: 

: “The relation of the sapindas ceases with the se- 
venth person, snd that of samanodakas extends to the 
fourteenth degree, or, as some afirm, it reaches as 


far as the memory of birth and name extends This 
is signified by gotra.” 


In the scheme of succession laid down in 
the paragraphs quoted above the dominating 
factor is the relationship. In para. 1 got- 
rajas are given the right to inherit in the 
absence of brother's sons. In the same ` 
paragraph gotrajas are defined to mean the 
paternal grandmother and sapindas and 
samanodakas. Paragraph 2 deals with the 
right of the paternal grandmother. Then’ 
comes para. 3 stating the right of gotraja- 
sapindas on the failure of the paternal: 
grandmother and in that paragraph the 
expression “‘gotraja sapindas” is defined as 
follows: “The paternal grandfather and the 
rest inherit the estate.” In the same para- 
graph bhinnagotra sapindas as distinguish- 
ed from gotraja sapindas are summed`up in 
the term “bandhu”. Paragraph 5 fixes the 
precise place -in the scheme of inheritance: 
of gotraja sapindas or samanagotra sapindas. 
The latter expression is used in this para- 
graph. Paragraph 6 deals with the right 
of samanodakas. This paragraph ends thus: 
“This is signified by gotra,” clearly the mean- 
ing of this expression is that the term 
“gotra” signifies descent from a common 
ancestor sofar back as it can be establish- 
ed by the memory of birth and name. 
This meaning of the word “gotra” in rela- 
tion to the law of inheritance as understood 
by the Mitakshara is supported by almost 
every book on Hindu Law, Extracts from- 
such books are given in Sarvadhikari’s 
Principles of the Hindu Law, 2nd Edn., 
page 362 et seq: 

_ Apararka.—On failure of nephews, the gotrajasa 
are heire. Of these, the nearer is first entitled to the 
property. Manu ordains. “The propinquous kinsman 


of ths (deceased) sopinda inherits his property’ page. 
330," 

Smriti Chandrika.—"If it be asked who succeeds if” 
there be not even brothers’ sons, Yajnavalkya says: 
‘gotrajas' (or kinsmen sprung from the same general 
family with the deceased take the inheritance. The 
gotraja (though general in its signification) excludes 
here the father, brother, and his son, who have 
already been separately noticed; and comprehends 
the son of the grandfather and such other persons 
as sprung from the same family. The term gotraja 
further excludes the daughter of the grandfather 
and the like females, it being prima facie 9 com- 
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pound of two plural terms of the masculine gender 
formed by omitting one and retaining the other. 
The term gotraja being used in the text of Yajnavalk- 
ya after the words ‘brothers likewise and their sons, 
both of which denote males, must be coneluded to 
mean male goirajas only, and not females; gotraja 
(in Sanskrit) means persons sprung from the same 
family: page 336.” . < 

Madana Parijata —‘If there be not even brother's 
sons, gentiles share the ‘estate Gentiles or gotrajas 
are the paternal grandmother, paternal grandfather, 
paternal grandfather's sons and their sons. In de- 
fault of them, paternal great-grandmother, etc, in- 
herit the estate,,in the absence of whom, the samano- 
dakas share the heritage: page 340," 6 

Madhaviya Dayavibhaga.—‘In default of brother's 
children, persons of the same gotra take the property. 


Persons of the same gotra are a paternal grandmother ` 


sapindas, and samanodakas. The paternal grand- 
, mother succeeds first to the property. In default of 
the paternal grandmother, the paternal grandfather, 
paternal uncle and their sons succeed inorder. In 
default of issue of the grandfather, the great-grand- 
father, his sons and grandsons succeed. As far as 
the seventh, gotrajas take the property. In default 
of sapindas, samanodakas take the property; and 
they are the seven males beyond the sapindas, or as 
far as there is recollection of birth and name. In 
default of gotrajas,.bandhavas take the property; 
page 352.” : 

Vivada Chintamant—"In the default (that is the 
brother's son) the nearest sapinda; in his absence 
the remote sapindas in order. In his default, the 
nearest sagotra; and in his absence the remote 
sagotras, succeed to the estate: page 355.” 
` Dayatatwa —“In default of sons of brothers, the 


gotrajgas are heirs . The order of succession among . 


the gotrajas should be determined with reference to 
two considerations, viz, the degree of benefit which 
may be conferred, and the proximity of birth of the 
person claiming to be heir.” A 

The rule as given in Viramitrodaya by 
Mitra Misra is stated at page 373 of the 


same book: 

“Failing them, gotrajas are heirs. The gotrajas 
are sapindas and samanodakas Of the sapindas 
‘the grandmother succeeds first. On failure of the 
father's mother, those who-are of the same gotras 
and are sapindas, such as father’s father and the 
like, are heirs; the sapindas belonging to a differ- 
ent gotra being named by the term bandhu: page 
370.” : s 
` Balam Bhatta —“In regulating the order of 
succession among gotrajas and- bandhus, the rule 
of propinquity should be strictly observed. Manu 
says that the nearest kinsman (sapinda) shall 
inherit the estate of deceased sapinda.' Propin- 
quity is chiefly dependent upon ‘the numerous- 
ness of the parts of the same body; so that pro- 
pinquity varies directly with the degree of cor- 


poral connection. He who can show a larger - 4 3 ; 
. Trevelyan’s Hindu Law, Edition 3, page 


number of bodily parts than another is nearer to 
the deceased than that other. Oorporal connestion 
then is the principal ground of the title to in- 
heritance. Theright of succession is mainly ground- 
ed upon blood relationship, and -does not depend upon 
any other adventitious cause, page 330.’ 


. We will now refer to certain books of 
Hindu Law by eminent English and 
Indian writers, Sarvadhikari’s Principles 
of the. Hindu Law of Inheritance, 2nd 


Edition, page 463: After quoting the 
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last portion of para. 6 of the Mitakshara, 


Sarvadhikari says: 7 
“The last clause virtually gives us a definition 
of the term getraja.” ‘ 3 
Then he says: poe 
“A person is a gotraja of the deceased, if it can 
be established that he and the deceased: are des- 


- eended-from a common ancestor.” 


Golap Chandra Sarkar. Sastri’s Hindu 
Law, 6th Edition, page 466: 
. “All male relations are heirs in their order; 
and the?primary classification for that purpose 
is into gotrajas or gentiles or agnates, or thosa 
connected through males only, or members of 
the same family, and into bandhusor cognates, 
or those connected through a female, or those 
belonging to a different family ...... The gotra- 
jas are divided into two groups, namely, sapindas 
and samanodakas, of whom the former succeed in 
preference to the latter." 


_ West and Buhler’s Hindu Law, 8rd Edi- 
tion, page 129 and 4th Edition, page 120: 


“The Mitakshara and its followers seem to 
interpret the term ‘gotraja' (‘of' or ‘born in the 
family’) as belonging to the family. For we 
read, Mitakshara Vyav. f. 58, page 2 1'13: The 
kinsmen sprung from the same family as the de- 
ceased (gotraja sapinda) namely, the grandfather, 
and the rest inherit the estate. For the bhinna- 
gotra sapindas are included by the term (bhandus). 
The. word samanagotra, ‘belonging to the same 
family,’ is substituted for ‘gotraja’ see infra. 
quotation in Bk. 1, Oh. 2, s. 14 I. A.3, 0. 1, 
The substitution of samanagetra for gotraja, as 
well as the employment of bhinnagotra to designate 
the opposite of the term, both show that Vijnan- 
esvara took gotraja in the sense of ‘belonging to 
the same family’ ." 


Mulla’s Principles of Hindu Law, Edi- 
tion 6, s. 37 page 25: 

“The Mitakshara divides sapindas or blood 
relations into -two classes; namely, (a) gotraja 
sapindas, that is, sapindas belonging to the same 
gotra or familr as the deceased ; and (b) bhinna- 
gotra sapindas, that is sapindas belonging to a 
different gotra or family from the deceased. Got- 
raja sapindas are all agnates, that is, persons 
connected with the deceased by an unbroken line 
son's son, 2 
son's son’s son, or a brother's son. Bhinnagotra 
sapindas are all cognates, that is, persons related 
to the deceased through a female such as sister's 
son, a brothers daughter's son etc. Bhinnagotra 
sapindas are called, bandhus in the Mitakshara, and 
are commonly known by that name. (2) Gotraja 
sapindas are sub-divided into two classes, nemely, 
Li, papindas technically so-called, and (2), sumano- 
akas.” 


413: 
-The Mitakshara school recognizes two Bucces- 
sive classes of heirs: (a) gentiles,, wiz, males 


‘descended from a common male ancestor entirely 


. through males, and (b) bandhus, viz, pérsons within 


the degree of sapinda. but connected through 
females. The gentiles are divided into, (a) the 
sagotra or gotraja (1) sapindas i. e., persons within 
the degree of sapinda and connected entirely through 
males; and (b) samanodakas” 


In Ramchandra Marthaid v. Vinayak 


- 


Ta 290; 42 0 3x4: 
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Venkatesh (4) at page 3042, Mr. Ameer 

Ali, in delivering the judgment of 

their Lordships ofthe Judicial Committee 
' pays: 

“Although gotraja is explained by the term 
gentiles borrowed from the Roman system, to 
which no .doubt the Hindu system bears a remar- 

© kable analogy, it would be more convenient to 
aa to the definition given in the Mitakshara 
- itself" c <- 

Them follows- translation of paras. 3, 
4,5 and6, s. 5, Chap. 2 of the Mitakshara 
as given in the judgment of their Lord- 
ships of the Judicial Committee in Lutlo ;- 
bhoy Bappoobhoy v. Cassibai (3) and after 
that occurs the following observation : 

“It is-to be observed that the rule in para. 3 
is thus stated in the Viramitrodaya; on failure 
of the paternal grandmother, the paternal grand- 
father and the. other sapindas of the same gotra 
are heirs; since the sapindas {or persons con- 
rected through the pinda or body) of a different 
gotra are included under the term bandhu or 
cognates.” : j j 

Again on the same page (that is page 
305*) Mr. Ameer Ali quotes another pas- 
sage from Viramitrodya as follows : 

- “Here the term bandhu (kinsman) signifies a 
sapinda, and the term sekilya (distant kinsman) 
means a sagotra, or one descended from a com- 
mon ancestor in the male line (other than a 
sapinda ).. wi...” i 
andat p. 306* 
observation: : 

“To determine how far this contention is well found- 
ed, it is necessary to examine a little more closely ithe 
doctrines of the Mitakshara relating to the succession 
of collaterals. Vijnaneswara in reality seems to have 
shaped the rules which govern this branch of the Jaw 
of inheritance in force in the Benares School. Ina. 5 
(3), (Colebroke’s Translation), in describing the 
gotraja sapinda or consanguineous relations sprung 
from the same stock, he emphasizés the fect of their 
being members of the same family by the specific 
statement thatthe sapindasbelonging to a different 
family (gotra)—the Bhinnagotra—are included under 
the designation of bandhus, This is clearly borne 
out by the passage of the Viramitrodaya already 
- referred to. Henceforth the word bandhu, therefore 
has, in the system of the Mitakshara, a distinctive ard 
technical meaning; in other ‘words it signifies tle 
-bhinnagotra sapindas. In para 5 for the word 
gotraja sapinda is substituted the more definite term 
of samanagotra sapında With regard to this- West 
and Buhler obsérves that the substitution of ramana- 
gotra for gotraja,as well as the employment cf 
.Bhinnagotra to designate the opposite of the term, 
both show that Vijnaneswara took gotraja in the 
sense of “belonging to the same family", Commen- 
ting on the passage relating to the suocession of 
gotraja-sapinda, the Viramitrodaya, which is regarded 
as one of the most important ‘commentaries on ile 
Mitakshara, says; ‘Similarly to the 


occurs the following 


(4) 25 Ind. Cas 290; A I R1914.P 0 1; 4174 
| 180 W N1154; 27 MI. 3333; 1 1, 
`W 831; TOND R 112; 16M L' T 417: (1914) M W 
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the sapindas of the same gotra take the estate of a 
person without male issue’. 
. Mr. Ameer Ali in delivering the judg- 
mentof their Lordships of the Judicial 
Committee inthe case of Buddha Singh v. 
Laltu Singh (5) sums up the interpretation 
of s.5in Ch. 2 of the Mitakshara in the 
following words: 

“Section 5 relates tothe right of collateral kindred 
of the same paternal stock of gotra, and therefore 


called the gotraja, to take the inheritance of the 
aputra in default to brother s sons " 

Inthesame case his Lordship refers to 
the decision of the Judicial Committee in 
Ramchandra Marthand v. Vinayak Ven- 
katesh (4) and observes: : 

“The right of collaterals to succeed to the inherit- 
ance ofa deccred person is based on the rule of' 
Manu, which has ` been ‘translated differently by 
different writers, bul which in substance amounts to 
this, that the estate of a deceased goes to his nearest 
sapinda, The right ofcollaterals therefore is depen- 
dent onthe existence of the sapinda-relationship 
between the propositus and the claimant,” 


We note that in the judgment of their 
Lordships of the Judicial Committee jn 
the present case the same rule is stated 
in a somewhat different form as such: 

“It i3 now settled that sapindaship- under tke 


Mitakshara lew arises from the community of corporal 
particles." : 


We cannot however interpret the latter 
as signifying any alteration in the rule 
stated hy Mr. Ameer Alias to the right of 
collaterals tothe inheritance ofa propositus. 
We areof opinion that both mean this that 
the right of collaterals to succeed to the 
estate of a propositus is dependent on the 
blood relationship between him and" the 
propositus and not upon his right to partici- 
pate in the offering of funeral oblations. We 
are therefore of opinion that consanguineous 
relationship is the foundation and indeed 
is the sole ground ön whichthe right of a 
claimant to succeed to the estate of the 
propositus resis. Itneed hardly be observ- 
ed that the legal right of succession may be 
lost by adoption or other causes specified in 
Hindu Law. In the judgment of Mr. 
Ameer Ali just now referred to, all the 
paragraphs of s.5, Ch. II of the Mitakshara 
are quoted and interpreted. Paragraphs 4,5 
and 6 are dealt with at page 218" of the report. 
We think that the observations of Mr. 
Ameer Aliclearly support our opinion that 
the term “gotra” as used in the Mitakshara 
yn the chapter relating to inheritance 
denotes nothing more than descent from 
a common ancestor, and “gotrajas” are 

(5) 30 Ind. Cas. 5z9;-AI R 1915 P O70; 421A 
208; 37 A 601: 29M LI 434: 2L W 897; I8A LJ 


1007; 18 M 1, T 409; 17 Bom L R1022; 200W N 
1: 22 OLJ 481: (1915) M WN772(P ON 
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descendants of such an ancestor. We are 
not prepared to accept the argument that 


their Lordships of the Judicial Committee ` 


have in the present case interpreted those 
terms in any other sense. ` 


There is one moreaspect of the question 
which we are now called uponto decide and 
_ which was pressed onus at great -length in 

the arguments. It was contended on ‘behalf 
of the plaintiff that “gotra” as described 
with reference to thename of a Rishi, such 
as Atri gotra, Vaiyaghra gotra, Kashyap 
gotra, Bharadwaj got:a and many others 
has no relation to the right to succeed to the 
estate of a deceased Hindu and that change 
inthenameofa Rishi in the description 
of a gotra isan adventitious circumstance 
and does not affect the gotra in fact, that 
isthe consanguineous relationship for the 
purposesof inheritance.. The only event 
which can alter the gotra of a male person 
_for the same purpose is an adoption .of the 
person into a different family. The reply 
on behalf of the defendant to this argument 
is that itis, in the first place, excluded. by 
the judgment of their Lordships of the 
Judicial Committee in the present case, and, 
in the second place, the Rishis name ofa 
gotra is equivalent to the name of the 
patriarchal stock. ' 


We do not agree with the first part of 
the defendant's learned Counsel’s argu- 
ment. Their Lordships of the Judicial 
Osmmittes have remitted the appeal to us 
with directions to ‘determine the issue as to 
whether the gotra of the plaintiff is or is 
not the same as the gotra of the propositus, 
that is Raja Suraj Parkash Singh, ani to 
the appeal azcordingly. The 
reference in the judgment to thə evidenca 
of relatives as to th3 recitation of gotra at 
the sradh ceremony is only indicative of the 
nature of the evidence which may be 
produced in the case. We are also unable 
to accept the second part of tha learned 
Counsel’s argument. In expanding and 
dilating upon this argument the learned 
Counsel ex necessite took us into the region 
of Hindu mythology again and so did the 
plaintiff's learned Counsal. It s2ems to us 
that an argument founded on such materials 
is wholly excluded by the judgment of 
their Lordships of ths Judicial Committee 
except in so far that change in ths Rishi 
name of a gotra may be evidenze of an 
adoption into a different family. There is 
another reason why we are not prepared 
‘to accept this argument of the defendant's 
learned Counsel, This reason is a part of 
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the argument addressed to us by the plaint» 
iff's learned Counsel, : 
Admittedly gotras. are -known in Hindu 
_Law by the name of Rishis and we are of 
opinion that “gotras” as such have no relation 
whatsoever with the law of inheritance as 
propounded by the Mitakshara, Gotra, 
according to the judgment of their Lordships 
of the Judicial Committee in the present 
case means “patriarchal stock” or “family” 
and according to the decision in Budda 
Singh v. Laltu Singh (5) means “paternal 
stock.” We think that both the expressions 
mean ons and the same thing, that is to 
say, descent from the common ancestor or 
perhaps the remotest common ancestor 
known by name as a particular human 
_being. It is difficult, if not impossible, 
to say that a Rishi constitutes a patri- 
archal stock for the purposes of inherit- 
-ance. In all cases he is a mythical per- 
son and in cases of Hindus who are. non~ 
Brahmans the Rishi is certainly not the 
stock of descent, particularly so .of the 
‘Sudras and the Kshatriyas. Secondly, 
the Mitakshara uses the expression “samanq- 
gotra” in the rules relating to inheritance 
and does not use the expression “samanarsh 
gotra.” The latter expression is used in the 
law relating to marriages to indicate a 
much wider circle of relations for the 
purpose of determining the limits whithin 
which two persons cannot marry each other. 
The text of the Mitakshara is quoted in 
the decision of Chaubal, J., in the case of 
Ram Chandra v. Gopal (6) at page 626 and 
627* and is as follows; 
“‘Asamanarsha gotrajam.' What pertains, to a 
Rishi is Arsh which in effect means Pravara. Gotra 
(family name) what is well known in the family 
from generation to generation. Arsk and gotra. when 
compounded in the Dwandva form become “arshgotra.”* 
He whose arsh and gotra are the same (as those of 
another) is “szmanarsh gotra"; a girl born of suck 
a person is “samanarsh-gotraja” and one not so born 
is asmanarsha-gotraja: Gotra and Pravara are separate 
ciwses of prohibition. Therefore the girl myst be 
“asamana-gotraja," 14 e, of a diffarent gotra, and 
_“asmanarshaja” 2, e of a different Pravara. The 
term, “asmanzpravara" implies a prohibition (of 
marriage with a girl’ having the same pravara, 
thongh she may not be “sapinda” nor a “sagotra: 
The term “asapinde” is applicable to all castes, thera 
‘being “sapindya” in the case of all persons. The 
term be a “asamanarsnarsha gotraja” applies 
only to the three higher castes.” , 
The rules of marriage require that the 
girl should be not only asamanagotraja, 
< that is of a different gotra (family), but 
she should als» be asamanarsia, that is of 
a different pravara, It need hardly be 
pointed out that the term “arsh” means 
(8:32 B 61a; 10 Bom L R 948. s 
*Puges of 32jB.—[ Edp J 





536 


Rishi name. It will thus be seen that 
“samanarshaja” is not described in the 
_Mitakshara as one of the necessary qualifica- 
tions of a sapinda heir. Indeed “saman- 


- arshajas” as constituting a class of heirs 


s 


“with the succession of bandhus. 


are not noticed by Yajnavalkya at all. 
Section 6, Ch. 2 of the Mitakshara deals 
with t Section 7 
is ‘headed as follows: 

- “On the succession of strangers upon failure of the 


' kindred.” 


_ Paragraph under that section is: 
< “If there be no relations of the deceased, the 


4 prevention, .or, on failure of him, the pupil, inherits 


y the text of Apastamba. If there be no male 


“issue, the nearest kinsman inherits; or, in default 
` of kindred, the preceptor; or failing him, the disciple. 


The expressious “relations” and “kindred” of course 


, include goéraja sapindas ™ 


It may be that the circle of persons con- 


“nected through the identity of the Rishi 
“name being so wide and indefinite that 


Yajnavalkya discarded it as of no prac- 


` tical utility. Gautama is mentioned as one 


of the writers of an original Smriti: see 


' Saravadhikari, 2nd Edn., page 35. This 
` Smiriti was published in Sanskrit by the 


Government Branch Press, Mysore, in the 


_ year 1917 and was edited by L. Srinivasa 


' tra. 


Charya. It is called Gautma—Dharmasu- 


At page 442 of the book occurs a pass- 


_ age, which has thus been translated for us 


ts. 


by the learned Counsel for the parties: 
“Those who are ‘related through pindas, that is 
,sapimdas should get the inheritande; on their failure 


. those who were related through gotra, that is 


: those related through Rishis, that 
, pravara (should get the inheritance. 


sagotras {should get the inheritance ; on their failure 
is of the same 


On the failure 
of nearer ones remoter ones (should get the inherit 


(ance) : : 
-This quotation shows that Gautma 
stated the rule of succession of such persons 


‘as were related through Rishis, that is were 


- ofthe same Pravara, and we have already 


‘said that such relations do not find any place 


-‘in the scheme of inheritance propounded 


‘by Yajnavalkya. It seems to us that any 


_other view would lead to absurd results. 
..We have direct evidence in this case that 
- identity of gotra by Rishi name is no bar to 
“marriage between two persons provided they 


belong to different clans. This custom is 


clearly a departure from the law propound- 
~ ed by Yajnavalkya. Now according to this 


custom a sister of A of Janwar clan and of 


. Vaiyaghra gotra can be married to Bof 


Sarnait clan but of the same gotra, that is 
Vaiyaghra. It may happen that .in the 
absence of other preferential heirs inherit- 


_ ance to A’s property may devolve on the 


son of hissister. That son must be accord- 


l ing tothe Mitakshara regarded as bhinna- 
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gotra-that is of a different gotra, infact, in 
other words, of a different. family, yet his 
Rishi gotra name is thesame as that of A. 
Further it isa matter of common knowledge 
and it is also in evidence in this case that the 
gotra name of persons of Sudra class is gener- - 
ally Kashyap. Many Kshatriya families as 
is provedin this case also bear the same 
gotra name. Clearly on the ground of the 
identity of the gotra name the Sudras and 
Kshatriyas cannot be held as sagotra. | 
For the reasons stated above our finding 
is that the plaintiff's gotra is the same as 
was the gotraof Raja Suraj Prakash Singh, 
but according to the judgment of their 
Lordships of the Judicial Committee in the 
- present case as interpreted by us the plaint- 
iff is not entitled to succeed to the estate of 
Raja Suraj Prakash Singh unless he also 
proves that the identity of gotra, that is con- 
sanguineous relationship, is not destroyed by 
the adoption of any of his ancestors in the line 
of descent from Pratab Singh. The defend- 
ant’s caseon the question set forth in the 
preceding paragraph was stated by his 
learned Counsel at the commencement of 
the hearing of this appealin the following 
words: i 
“The plaintiff's gotra is Atri and the gotra of Gang- 
< wal Taluqdars is said to be Vaiyaghra. Therefore 
the gotra not being identical the defendants contends 
that there must have been an adoption of an ancestor 
of the plaintiff. There is a tradition that Jugraj Singh 
_had been adopted but defendant No 2 cannot give 
any further particulars of such adoption Defendant 
No. 2 puts the plaintiff to proof of the fact that none 
of his ancestors up to Jugraj Singh was adopted We 
Jare not in a position to state positively that.so. ard 
so was adopted, but we do notadmit that no one 
other than Jugraj Singh was not adopted, 1 cannot 
name the person who adopied Jugraj Singh but ‘the 
gotra of the person adopting Jugraj Singh must 
have been Atri. I say so because it has been stated 
on behalf of the plaintiff that the plaintiff's gotra is 
Atri. Lam also not in a’ position to state the period 
of the alleged adoption of Jugraj Singh. The goira 
-of the common ancestor, Bhaiya Partab Singh, 
was Vaiyaghra and the same was the gotra of the 
propositus Raja Suraj Prakash Singh.” =a 
This indeed is a very indefinite plea and that, 
. too on;the question of factbut be that as iimay 
the plaintiff must bear the onus of proving 
_the negative proposition, that is absence of 
~-adoption. „On an exhaustive and prolonged 
consideration of the oral and documentary 
evidence we have come to the conclusion 
that the plaintiff has succeeded in fully 
` discharging that onus. In the original 
. defence no case of adoption was set up by 
the defendant. The sole defence then’ 
-raised was that Jugraj Singh had died 
issueless. Both sides have assumed now - 
thatthe questionof adoption is inherent in 
. the issue settled by their Lordships of the 
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-Judicial Committee for decision and we 
. have accepted the assumption. All circum- 
stances practically admitted by both sides 
point to the conclusion that there was no 
adoption of Jugraj Singh or any of his 
descendants. We will state these circum- 
stances categorically but briefly. (The 
Judgment here referred to and discussed 
the oral and documentary evidence and 
proceeded:) The conclusion we reach is that 
neither Jugraj nor any of the ancestors 
of.the plaintiff in the line of descent from 
. Jugraj was ever adopted. The result of 
this finding is that the plaintiffs gotra is 
-the same as that of Raja Suraj Prakash 
Singh.. : f 
.. We now come to the consideration of 
¿the gotra name and to the evidence con- 
tained in the statements of the witnesses 
produced by both sides as to the recita- 
tions ofthe gotra at the religious ceremonies 
performed in the house of Gangwal and 
in other houses connected withthe Gangwal 
family. The-first observation which falls 
to be made on .this ‘part of the case is 
that itis admitted that the plaintiff's gotra 
is Atri, In the absence of adoption it 
follows that Bhaiya Partab Singh's gotra 
was also Atri and it further follows that 
the gotra (f. Partab Singh's eldest son 
and his descendants was also Atri. The 
second observation which falls to be made, 
before we enter into .the examination of 
the evidence, is that in the caseof kshat- 
riyas as the present case is the rishi as 
indicating the gotra cannot be treated as 
the paternal or patriarchal stock, It was 
‘pointed out in the previous judgment of 
this court that according to the Mitakshara 
‘kshatriyas have no ‘gotra of their own 
and that the gotra and pravara of their 
family priests should be considered as 
belonging to them, The text of the Mitaks- 
hara is as follows: `- ' 
“Although the kshatriyas and 
having a peculiar gotra of their own, have no 
pravara as well, yet the gotra and pravara of the 
‘Purohita (family priest) are to be understood: see 
. Yajnavalkya Smriti with the Commentary: Mitakshara 
- Book | translated by R. B Srisa Chandra Vidyarnava, 
‚published by the Panini Office, Allahabad: see also 


: oe J.s judgment in Ram Chandra v. Gopal 
e $ 


-, This text clearly means the kshatriyas 
have no gotras in the sense of descent 
.from_a rishi. But every family of kshatriyas 
is labelled with a rishi name with the 
object of defining the circle within which 
marriage is prohibited; in other words the 
.girl ‘must not be “samanarshaja.” The 
-narrower circle is “samanagotraja,” that 
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is, of the same gotra in the sense of a 
common stock of descent. The two circles 
are defined by thecompound word “sam- 
anarsha gotraja.” The recitation of gotra 
name, therefore, at religious ceremonies in 
kshatriya families really means the re- 
citation of pravara or Areh (appertaining 
to a rishi). Theimportance of prarara has 
been destroyed altogether by the custom 
of intermarriages within the same pravara 
or nominal gotra as already pointed out 
in this judgment. It is further destroyed 
by the fact that we have definite evidence 
in this case that the Balrampur branch of 
the Sombansi kshtriyas and admittedly 
belonging to one and the same stock of 
descent as the Gangwal family has in 
modern times changed its gotra name. 
Formerly it was Kashyap and now it is 
Vaiyaghra. This is not accepted by the 
defendant, but in ouropinion the evidence 
is quite clear and reliable. (The learned 
Judges discussed the evidenceand proceed- 
ed.) It willthus be seen that the families of 
janwar kashtriyas descended from a common 
parental stock bear the names of different 
gotras. This is supported also by the 


wajib-ul-arz of the village of Payagpur 


(Ex, 236) the Gazetteer of Bahraich, 
Appendix pages 40, 42 and 44 and the 
Settlement Report of Bahraich, pages 
39 and 46. 

We will now proceed to the considera- 
tion of the oral evidence. The evidence 
produced by one party is in direct-conflict 
with the evidence produced by the other. 
In these circumstances the evidence of 
both sides cannot be accepted by us to 
be true. Some tests must, therefore, be 
laid down for judging the veracity of this 
evidence. (1) We havetalready found that 
there was no adoption of any of the ascend- 
ents of the plaintiff into any other family, 
We. know that the plaintiff's gotra is Atri. 
It follows that the gotra of Partab Singh 
was also in fact Atri and it further follows 
that the gotra of the Rajas of Gangwal 
was the same as that of the common ancestor 
Partab Singh, that is Atri. The evidence, 
therefore, which is consistent with this 
reasoning must be accepted as more 
reliable: (2) The comparative nearness in 
relationship of the witness to the Gangwal 
family; (3) The impartiality of the witnesses; 
(4) The inherent probability of their 
statements; (5) The impression created in 
our minds by the demeanour of the witnes- 
ses in the box. k 

The learned Counsel for the plaintiff 
has-divided the witnesses produced on 
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his behalf into several groups and we 
will deal with them in the same manner. 
(After referring to the evidence of the 
plaintiff, the judgment proceeded). We are 
of opinion that the evidence of the plaintiff's 
witnesses satisfies the test which we have 
already laid down for the purpose of 
judging the veracity of their statements. 
The strongest circumstance in favour of 
the credibility of this evidence is the fact 
the Kriya ceremonies which followed on 
the death of the members of the Gangwal 
family were invariably performed by the 
members of the plaintiff's family. The 
evidence on th’s point has already been 
discussed in connection with the question 
of adoption. This being our opinion as to 
the nature. of the evidence produced by 
the plaintiff, it follows that the contrary 
evidence of the witnesses produced by the 
defendant must be rejected by .us as 
unworthy of credence for the reason that 
it does not meet-the tests which we have 
laid down for our guidance in this behalf; 
but we may however refer to some special 
points in their evidence which tend to 
emphasize its incredibility. (The judgment 
proceeded to discuss the defendant’s evidence 
and continued:) The conclusion we reach 
after the examination of the defendant's 
evidence is that it does not satisfy the tests 
laid down by us ina previous part of this 
judgment. We reject this evidence alto- 
gether as partly manufactured and partly 
-unecnvincing and find that the gotra of 
Raja Suraj Parkash Singh was Atri. 

The learned Advocate for the defendant 
pointed out to us that the trial Judge had 
recorded a finding that the gotra of the 
propositus was Vaiyaghra and that we 
should accept it as correct.. We are unable 
to accede to this argument. This finding 
of the learned Judge was based on the 


evidence of the defendant’s witnesses alone _ 


the consideration of which was not approa- 
ched from the point: of view which has not 
emerged from the judgment of their Lord- 
ships of the Judicial Committee. Further 
the learned Judge himself thought that his 
conclusion was weakened by the fact that 
the point was not put to the plaintiff or his 
‘witnesses in cross-examination. The strong- 
est answer to the learned Advocate’s 
argument seems tous to be that the bulk 
of -the evidence, which we have now 
considered in deciding the issue remitted 
‘to us by their Lordships of the Judicial 
Committee, was not before the learned 
` Judge and such of the evidence both oral 
‘and ‘documentary as was before hin , Was not 
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considered in the light of the observations 
oftheir Lordships of the Judicial Com- 
mittee contained in the judgment under 
which the issue is remitted to us for decis- 
ion. On the above grounds we answer the 
issue in the affirmative; in other words, 
we hold that the plaintiff has succeeded in 
establishing the identity of his gotra with 
that of Raja Suraj Parkash Singh. Ac- 
cordingly we dismiss this appeal. As to 
the costs, we order that the defendants- 
appellants shall pay the plaintiff's costs in 


‘the trial Court, in the appeal before the 


Chief Court on the previous occasion and 
also the plaintiff's costs before their Lord- 


„ships of the Judicial Committee and his 


costs at the re-hearing of the appeal by the 
Chief Court. The defendants-appellants 
shall bear their own costs throughout. 

N-A, Appeal dismissed. 


ener, 


_ LAHORE HIGH COURT. - 
Criminal Revision No. 992 of 1932. 
December 22, 1932. 

HARRISON, J. 
EMPEROR—Panrriowne 

ervrsus 
BHAGAT SINGH AND OTHERS— 
Convicts—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 562— 
Penal Code (Act XLV of 1860;, s. 457 —Burglary— 
Sentence—Applicability of 8. 562— Enhancement in 
revision, 

Section 562, Criminal Procedure Code, is not 
applicable to the offence of burglary committed by 
persona above 21 years of age. 

Burglary is a serious offence and people who 
commit it should be adequately punished. Emperor 
v. Sardara (1) and Abdul v. Emperor (2h referred 
to. 


Case reported by the Sessions Judge, 
Amritsar, with his No. 336-J of 7th July, 
1932, 

Report. —On the night between 11th and 
12th March the chaubara of Musammat 
Iqbal Kaur who was not present in the 
village was broken open and certain articles 
such as clothes, watch etc., were: stolen. 
The matter was reported to ‘the Police by 
the mother of Musammat Iqbal Kaur. The 
Police started investigation and recovered 
certain stolen articles on the information 
supplied by Bhagat Singh accused, ‘certain 
stolen property was produced by Bhaggu 
and Tara Singh accused, and some was 
recovered from a well. The Police eventual- 
ly challaned Bhagat Singh, Tara Singh and 
Bhaggu under s. 457, Indian Penal Code, 
They were tried by. "Honorary Lieutenant 
Sardar Raghbir Singh, Honorary Magis- 
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trate, Ist Class, Raja Sanhsi. 
ing ihe prosecution evidence and the state- 
ments of the accused who pleaded guilty 
and who did not produce any defence evi- 
dence the Honorary Magistrate convicted 
the accused -under s. 457, Indian Penal 
Code, but taking into consideration the war 
services of the accused, their youth and the 
fact that the stolen articles had been recover- 
ed and the accused had confessed their guilt, 
he considered ıt proper to deal with them 
leniently and- consequently directed each 
of them to furnish security under s. 562, 
Criminal Procedure Code for Rs. 500. with 
one surety to keep the peace for one-year 
and be of good behaviour and to attend 
court when called wpon to do so. 

The Public Prosecutor on behalf of the 
Crown applied under ss. 435, 439, 562 (3), 
Criminal Procedure Code, for enhancement 
of the sentences on the ground that s. 562, 
Oriminal Procedure Code, was not applicable 
and consequently the sentence passed by 
the Honorary Magistrate was illegal and 
inadequate in view of the seriousness of the 
offence established. 

The learned Publie Prosecutor urges that 
the sentence awarded by the lower Court is 
illegal and besides being illegal is totally 
inadequate in view of the seriousness of 
the offence committed. The two respondents 
were convicted in respect of a burglary 
involving theft under s. 457, Indian Penal 
Code. The accused in the lower Court con- 
fessed the commission of the offence and 
pleaded guilty.. The evidence-also goes 
clearly to establish the offence against them 
apart from their own plea of guilty, The 
offence committed by them is punishable 
with imprisonment up to 14 years. Both 
the accused are over 21 years of age. In 
these circumstances it is contended by the 
learned Public Prosecutor that s. 562, Crimi- 
nal Procedure Code, which has been applied 
by the lower Court is inapplicable as it 
only applies to offences punishable with 
seven years or less by persons who are over 
21 years of age. 

The learned Counsel for the respondents 

` before me has admitted that this contention 
of the learned Public Prosecutor is correct 
and candidly admits that the lower Court 
has erroneously applied the provisions of 
s. 562, Criminal Procedure Code. He, how- 
ever, urges that this is not a case for enhance- 
ment by revision as in the first place the 
accused admitted their guilt and in the 
next place, ‘as has been shown by the lower 
Court, this was the first offence committed 
by the accused and they are also shown to 
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have had war services behind them. This, 
as.a matter of fact, is the reason why the 
lower Court applied the provisions of s. 562, 
Criminal “Procedure Code and dealt with 
them so leniently. It has, however, been 
held in the case- reported as Emperor v. 
Sardara (1), that burglary is a serious crime 
and whenever it is detected the persons 
concerned must be given a deterrent punish- 
ment, aud that it-is not proper to release 
the burglars on probation of good conduct, 
as such sentence means no punishment and 
enibuldens persons to commit the crime 
because they rightly think that they can 
easily escape. In this reported case the 
accused had ‘been released under s. 562, 
Oriminal Procedure Code, as has been done 
in the present case and the case was report- 
ed tothe High Court on the revision side. 
The case cited is on all-fours with the pre- 
sent case. For these reasons I am of opi- 
nion that the sentence passed on the accused- 
respondents in the present case is totally 
inadequate and I accordingly forward the 
proceedings to the High Court with the 
recommendation that the sentence passed 
by the lower Court be set aside and that in 
lieu thereof the accused be sentenced to 
at least six months’ rigorous imprisonment. 

Mr. Mohammad Amin Khan, for the Go- 
vernment Advocate, for the Petitioner. 

Mr. Hakumat Rar, for the Respondents, 

Order.—The facts of this case are that 
three men were found guilty under s. 457, 
Indian -Penal Code, of breaking into a 
house and stealing property of the value of 
Rs. 34. An illegal and improper order has 
been passed by the Magistrate. He has 
applied the provisions of s. 562, Criminal 
Procedure Code, and passed no sentence of 
imprisonment, "The case has been reported 
by the learned Sessions Judge, who points 
out the illegality of the order and suggests 
that the sentence of imprisonment be pas-. 
sed. 

Counsel for the Crown relied on a recent 
case Emperor v, Sardara (1). On the other 
hand, Counsel for the accused relies on 
Abdul v. Emperor 6 Ind.Cas. 647 (2). In 
this latter case the order runs as follows :— 
- “The first Oourt was certainly wrong in its order, 
for s 562, Criminal Procedure Code, cannot be pro- 
perly , used in cases falling under s. 457, Indian 
Penal Code. I do not think I should.alter the con- 
viction to anything else, but I simply decline to 
interfere. In my opinion, there is nothing to be 
gained by now passing a sentence of imprisonment. 

(1) 137 Ind. Cas, 716: (1932) Or. Oas, 323; A I R 

L R 215; Ind. Rul .(1932) Lah. 
346 33 Or. L J £00. 
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Papers returned, Mr. Stephens, i.e., the Magistrate, 
should take care not to make such a mistake again.” 

There is no doubt burglary is a serious 
offence and that people who commit it should 
be adequately punished. The question here 
asin Abdul v. Emperor (2), appears to me 
to resolve itself into this: whether anything 
would-be gained by now passing the sen- 
tence of imprisonment. Taking everything 
into account I do not think it necessary or 
advisable to do so. I dismiss the applica- 
tion: . 
A . Application dismissed. 


OUDH CHIEF COURT. 
Oriminal Revision Application No. 113 of 
32 


1932. 
November 19, 1932. 
NANAVUTTY, d., 

“ BULGAR SINGH AND OTHERS —ÅCCUSED 
° APPLICANTS : 

VETSUS 

EMPEROR— Opposite Party. 

` Penal Code (Act XLV of 1860), s 296—Muham- 
madans taking procession through private grove-— 
Fight between Hindus and Muhammadans—Right to 
take procession through grove not established—Offence 
under s. 296, if committed, : 

Where some Muhammadans took a tazia procession 
through a private grove as aresult of which a dis- 
pute ensued between Hindus and Muhammadans 
and the accused were convicted of anoffence under 
a. 296, Penal Code, and it appeared that the Muham- 
madang had not established any rightto take the 
tazia through the grove: 

Held, that no offence under s. 296, Criminal Pro- 
cedure Code, was committed. Masit v. Emperor (1), 
distinguished. 

Criminal Revision Application from an 
order of the Sessions Judge, Sitapur, dated 
the 12th October, 1932. 

Mr. R. F. Bahadurji, for the Applic- 

ants. ` i 
Messrs. G. H. Thomas and H. K. Ghose, 
for the Crown. 
: Order.—This is an application for re- 
vision of an appellate order ofthe learned 
Sessions Judge of Sitapur, upholding the 
conviction’ and sentence of the applicants 
under ss. 147, 823 and 296, Indian Penal 
Code, but reducing the sentence from three 
months’ rigorous imprisonment to six 
weeks’ rigorous imprisonment-under each 
charge.. The facts as found by the lower 
Appellate Court are briefly as follows :— 

There was a dispute between certain 
Hindus and Muhammadans regarding the 
carrying of tazias through a private grove 
in village of Bhagotipore on the tenth day 
` of Moharram. The grove belonged to the 
Rampore "Mathra estate under the manage- 


ment of the Court of Wards and the Court 
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of Wards had let out this grove to Nankan 
Brahman for a year. Anticipating trouble 
the officer in charge of the Police Station 
Thangaon persuaded Nankan Brahman to 
let the tazias pass through his grove and 
to fill up the ditches and to level them. 
The tazias were thus allowed to proceed 
along the grove when some Hindus ordered 
the tazias to be taken back. Thereupon 
a riot took place between the Hindus and 
Muhammadans and ultimately the applicants 
were prosecuted and convicted for offences 
under ss. 147, 323 and 296, Indian Penal 
Code. It has been contended on behalf of the 
applicants that on the facts as found by the 
lower Appellate. Court no offence under 
8. 296, Indian Penal Code, has been com- 
mitted. The learned Assistant Govern- 
ment Advocate invites the attention of the 
court to a ruling of the Allahabad High 
Court reported as Masit v. Emperor (1) and 
contends that upon the facts found proved 
py the lower Appellate Court the offence 
under s. 296, Indian Penal Code, has been 
made out. The ruling cited by the learned 
Assistant Government Advocate is, in my 
opinion, not apposite to the facts of the 
present case. There, in the Allahabad 
case, certain Lodhas, with the sanction. of 
the public authorities, were carrying flags 
to a temple in procession along a public 
street and were attacked by certain 
persons whose acts were held to con- 
stitute a disturbance of the performance of 
a religious ceremony punishable under s. 
296, Indian Penal Code. 

In the present case the facts are very 
different. The tuzia procession was passing 
throngh a private grove belonging toa 
Brahman who had leased it from the Court 
of Wards. Permission had been given by 
the grove-holder. Nankan to take the 
procession through the grove but it would . 
seem from the finding of the lower Appel- 
late Court somehow or other friction arose 
between the Hindus and Muhammadans and 
the tazia procession was stopped and a fight 
ensued. The Muhammadens have not shown 
that they had any right to take these 
tazias through the private grove. No Civil ` 
Court decree has ‘been filed in the present 
case to establish the right of way ofthe . 
Muhammadans to take their procession , 
through this .grove,and it seems to me 
that Nankan had the right at any moment 
to withdraw the permission that he had ° 
granted under pressure from the thanadar 
to the Muhammadans to take the procession 

(1) 12 Ind, Oas. 837; 34 A 78; 12 Or. L J 573; 8 A 
LJ 1156 
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through his grove, 


pellate Court no offence under s. 293, 
Indian Penal Code, has been clearly 
established. I would, therefore, allow this 
application for revision to this extent: that 
I would set aside the conviction and sen- 
tence passed upon the applicants in respect 
of s. 296, Indian Penal Code, and I uphold 
their conviction for offences under ss. 147 
and 323, Indian Penal Code, and reduce 
the sentence in respect of each of them to 
the terms of imprisonment already under- 
gone. The applicants will be released at 
once. To this extent this application for 
revision is allowed. 
N, A Revision partly allowed. 


MADRAS HIGH COURT. — 
Second Civil Appeals Nos. 75 and 76 of 1927. 
February 1, 1933. 

MADHAVAN NAIR AND Jaoxson, JJ: 
ARUMUGAM PILLAI AND ANOTEER— 
DEFENDANTS—APPELLANTS 
I ETSUS K 

Khazi MOHIDEEN SHERIFF SAHIB 

AND ANOTHER PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX-of 1908), Sch. I, Arts. 84, 44— 
Muhammadan Law—Wakf—Mutawalli having bene- 
ficial interest in endowed  property—Alienation— 
Validity—Suit by suceeeding mutawalli to set aside 
alienation— Cause of action, when arises—Limitation 
--Art. 184, scope of. A : 

Where the mutawalli of a Muhammadan wagf 
bavjug a beneficial interest-in the endowed property 
alienates the. property, such alienation is valid dur- 
ing thelifetime of the alienor and the succeeding 
mutawalli can institute a suit for a declaration as 
to the invalidity of the sale and for possession of 
the property, within twelve years of the death of the 
alienor. A suit instituted then will not be time-barred, 
Vidya Varuthi v.Balusami Aiyar 2) and Venkata- 
subbarayudu v Haji Silar Sahib (7), followed. 
Subbaiya Pandaram v. Mahomed Mustapha Marecayar 
43), and other cases referred to. 

A suit of this nature is not governed by Art. 134 
ba by Art. 144 of the Limitation Act. [p. 444, 
col. 1) ee 

The principle laid down by the Privy Council in 
_ Vidya Varuthi's case (2) applies to sales and is not 

confined to permanent leasesand the rules enun- 
ciated in it apply to the endowments of Muhamma- 
dan religious institutions and to alienations made by 
sajjadanashins or mutawallis, |p. 544, col, 2 ] 

Article 134 of the Limitation Act does not apply 
to a transfer from atrustee or mortgagee under 
which possession is not taken by the transferee. 
Further the Article is not applicable to cases where 
the trustee has a beneficial interestin the trust: 
Seeti Kutti v. Kunhi Pathummai (1), relied on. [p. 
542, col. 1] $ 


Second Civil-Appeals against the decree of 
the District Court, Salem; inO. S. No. of 
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In my opinion upon the- 
facts found as proved by: the lower Ap-" 
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Sir A. Krishnaswami Aiyar, The Advccate 
General, Messrs. E. Vinayaka Rao, L. A. 
Go.indaraghava Aiyar and L. 8. Veerarag- 
hava Aiyar, for the Appellants. 

` Messrs. S. Varadachariar and S. S. Rama- 
chandra Aiyar, for the Respondents. 

Judgment.---A. S. Nos. 75 and 76 of 
1927.—Both these appeals arise out of 
O. S. No. 2 of 1924 instituted by the 
plaintiffs, described as the mullas or trustees 
of a Muhammadan mosque at Paramathi. 
Thesuit isfor the recovery of two items of 
property said to have been improperly 
alienated by the previous trustees. Appeal 
No. 75,in which the lst defendant is the 
appellant, relates to item No.1, the alienation 
of which was effected inhis favour under 
three sale deeds, Exs. D, D (1) and D (2), 
dated 17th February, 1901,19th April, 1901 
and 3rd May, 1901 respectively. Item No. 
2 was alienated in favour of the 2nd defend- 
ant, the appellant in A. S. No. 76 under two’ 
documents, Exs. Eand E (1), dated 7th 
October, 1900, and 19th April, 1901, respecti- 
vely. The present suit was instituted 
on 9th January, 1924. The main . question 
in these appeals is whether the suit is barr- 
ed by limitation under Art.134 or Art. 144 
of the Limitation Act. Article 134 specifies 12 
years as the period of limitation for a suit 
“torecover possession of immovable prop- 
erty conveyed or bequeathed in ‘trust or 
mortgaged and afterwards transferred by 
the trustee or mortgagee for a valuable 
consideration” and the limitation period- 
commences from the ‘dateofthe transfer” 
Art. 144 specifies 12 years as the period 
of limitation “for possession. of immovable 
property or any Interest therein not hereby 
otherwise specially provided for’ and the. 
period commences from the date ‘when 
the pussession of the defendant becomes 
adverse to the plaintiff”, The learned Judge 
held that the suit is not barred by limita- 
tion and decreed the plaintiffs suit. The 
question of limitation is common to both 
the appeals Inappeal No. 76 some sub.. 
sidiary points also arise for consideration, 
We will, therefore, deal with these appeals 
separately. 

A.S. No. ?a0f 1927.—In considering 
which of the two Articles mentioned above 
applies to suitsofthis nature, it will be 
necessary, aSmay be seen from decided 
cases first to consider the essential nature 
of the trust. But in this appeal the question 
of limitation may be disposed of on another 
consideration, though the nature of,the trust 
will have to be inquired into in the connected 
appeal, and what is stated in it on that 
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question will well apply to this appeal 
also. Though thesales under Exhibits D 
and D (1) took place in 1901 according to 
the documents, it is admitted that the por- 
tions of item No. 1 dealt with under the docu- 
ments weré under prior encumbrances and 
possession of the items was obtained by the 
lst defendant only in 1914. It has been 
held by a Full Bench of this court in 
Seeti Kutti v. Kunhi Pathwmmai (1) that Art. 
134 0f the Limitation Act does not apply 
toa’ transfer from a trustee or mortgagee 
tinder which possession is not taken by the 
transferee. It follows therefore, with respect 
to these alienations that the suit cannot 
be said to bebarred either under Art. 134 
or under Art. 144 also as it has been institut- 
ed before the expiry of 12 years from 1914. 
With regard to the alienation under 
Exhibit D (2), the learned Advocate 
General says that possession was transferred 
on the date of the deed 3rd May, 1901. 
The respondents contend that in the case 
of this alienation also possession was not 
transferred on the date of the sale deed 
but was transferred only in 1914 asin the 
case of the other alienations. The sale of 
this item was also subject to an encum- 
brance as may beseen from the document. 
The galedeed no doubt says that the 
transferee was put in possession. Whether 
the prior encumbrance wasa simple mort- 
gage ora usufructuary mortgage. there is, 
we think, sufficient evidence inthecase to 
show that possession with regard to this 
item was not obtained by the alienee before 
1914. Exhibit I is the plaint in O. S. No. 
45 of 1914, the scheme suit, by the decree 
in which predecessors of the present plaint- 
iffs wereremoved and the’ present plaintiffs 
appointed. The present Ist defendant was 
the 23rd defendant in that suit. In para.. 
10 of the plaint in that suit the following 


statement occurs; — Mn ea 

“The 23rd defendant Arumugam, Pillai claims to 
have purchased the suit property in the said case, 
He has also filed asuit for the recovery of the 
said second item of property In the court of the 
District Munsif of Namakkal and in O. S. Nos. 347 
and 387, of 1914." 

The second item of property referred to 
in this statement is admitted to be the 
present first item. The Ist defendant did 
not evidently obtain possession of this 
portion of item No. 1 before - 1914 as he in- 
stituted a suit to recover possession. of item 
No. lin 1914. The written statement of the 
ist defendant in the present suit also shows 


33M L J 320; 
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that he did not obtain possession of item 
No. 1 before 1914. In para. 6 he says.— 
“The land mentioned in item No, 1 was in the posses- 
sion of ausufructuary mortgagee and this defendant 
had to institute a suit forredemption in O. 8. Nos. 
364 of 1914 and 347 of 1914 onthe file ofthe District 
Munsif’s Oourt; Namakkal and finally obtained posses- 
sion through court and has paid the vendors the 
other amounts mentioned in the sale deeds and he 
is therefore, by right entitled to be in possession.” 


In his evidence given in this case as D. 
W. No.1 there is nothing toshow that he 
obtained possession of this portion of item, 
No. 1 or of the other portions before 1914. 
Having regard tothe Ist defendant’s state- 
ment in his own written statement and the, 
other evidence wehavereferred to, we do 
not think it is necessary to call upon the 
lower Court totake fresh evidence and 
submit a finding as to when the lst defend- 
ant came into possession of the property 
sold under Ex. D (2). In our opinion 
it is established by the evidence that he 
did not obtain possession of the item before 
1914. Onthis finding the suit is not barr- 
ed with respect of this item alsoas in the 
case of the other portionsof item No. 1 sold 
under Exs. D andD (1). Evenif posses- 
sion was obtained onthe date of the deed, 
it will beseen from the reasoning of our 
judgment inthe connected Appeal No. 76 
of 1927 which will equally apply to this 
case also that the plaintiffs’ suit is not barred 
Thisappeal is therefore, dismissed with 
costs. 


A. S. No. 76 of 1927.—In this appeal the 
2nd defendant is the appellant. Item No. 
2 of the suit property had been alienated 
in his favour under two sale-deeds, Exs. E 
and E (1), dated 7th October. 1900, and 19th 
April, 1901, respectively. It is not disputed 
that the appellant got possession of the 
property on these dates. It is argued on 


< his behalf that the institution to which this 


property belongs is a bare trust, that there- ' 
fore Art. 134 applies tothe case and that in 

any event the suit is barred by Art. 144 

inasmuch as it has been admittedly institut- 

ed beyond 12 years from the date-of the ~ 
alienation. The respondents argue that 
having regard to the real nature of the 
trust, Art. 134 does not apply to the case, 
and that the suit having been admittedly 
brought before the expiry of 12 years from 
the removal of the previous trustees, z.¢., the 
trustees who made the alienation the suit is not 
barred. In this connection a very largenumber 
of cases, amongst which the following seem’ 
to be the most important, was brought tq 
our notice: Vidya Varuthi vy. Balysam; 
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Aiyar (2), Subbaiya Pandaram v. Mahomad 
Mustapha Maracayar (3), Ranga Dasan v. 
Latchuma Dasan (4); Rama Reddy v. Ranga 
Dasan (5); Vellachmi Naicker v. Alagarsamt 
Naicker (6), Venkatasubbarayudu v. Haji 
Silar Sahib (7), Vadlamudi Sastrulu v. 
Thalluri Venkataseshayya (8), Periyanan 
Chetti v. Govinda Rao (9), Badri Narayan 
Singh v. Mahanth Kailash Gir (10), De- 
bendra Nath v. Naharnal Jalan aR 
Naurangi Lal v. Ram Charan Das (12), 
Sarabdeo Bharthi v. Ram Bali (18) and 
Administrator-General of Bengal v. Balkissen 
Misser (14). We have considered each 
one of these cases, but having regard to 
the trend of the decisions of this court it 
will not be necessary to examine all of 
them in detail. 

In considering whether Art. 134 applies 
or not, we have to examine whether the 
Muhammadan mosque to which the suit 
property belongs is a bare trust or whether 
the trustees have a beneficial interest in 
the trust. This distinction has been em- 
phasized as a result of the decision of the 
Privy Council in Vidya Varuthiv. Balu- 
sari Aiyar (2) as understood in some of 
the subsequent decisions of this Court..In 
Vidya Varuthi v. Balusami Aiyar (2) it 
was held that Art. 134 of the Indian 
Limitation Act does not apply where the 
head of the mutt, having a beneficial 
interest in the mutt property, granied a 

(2) 65 Ind. Oas. 161; 48 I A 302; 44 M831; 41 M 
LJ 316; (1921) M WN449; 3U P LR(P 0) 62; 
16 LW 78; 30 ML T 6f; 3 PLT 245; 260 W 
N 537; 2t Bom L R623; 20 AL J 497; AI R192 
P O 123 (P 0). ; < 

(3) 74 Ind. Oas. 492; 50 I A 295; 46 M751;45 M 
L J 583; 214 L J730; A I R 1923 & O 175: 25 
Bom. L R 1275; 18 LW S03; (1924) MW N 68; 28 
O W N493; 2 Pat. L R104; 33M L T 285; 4001 
J 20 (P 0). 

(4) 86 Ind Cas. 231; 48 M LJ 114; 21 LW13;A 
IR 1925 Mad 822, 

(5) 96 Ind. Oas. 371; 49 M543; 50 ML J589; 23 
L W 657; A IR 1926 Mad. 769. À 

(6) 104 Ind. Cas. 355. . 

(7) 125 Ind. Oas. 79; 58 M L J524; 31 L W 396; 
ra Rul. (1930) Mad. 735; AI R1930 Mad. 


(8) 110 Ind. Cas. 894; A I R 1928 Mad 614. 
(9) 137 Ind. Cas 487; 62 M L J 486; 35 LW 131; 
~ (1931) M W -N 1287; A I R1932 Mad, 328; Ind, Rul, 

- (1932) Mad, 462. ` : 

(10) 93 Ind. Cas. 303; 5 Pat. 341; (1926) Pat. 37 

A IR 1926 Pat. 239; 7 PL T 453. 

(11) 128 Ind. Oas. 195; A I R 1930 Cal, 673;510 
L J 547; 340 W N4988. - 

(12) 127 Ind. Oas. 817; A IR 1930 Pat, 455; 11 P 
L T 403; Ind. Rul. (1920) Pat. 721; 9 Pat. 885. 


(18) 143 Ind. Cas. 452; 54 A909; (1932) AL J 
FA A IR 1933 All. "19; Ind, Rul. (1933) All 
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permanent lease over a part of the. mutt 
property not proved to be subject toa 
specific trust. It was also held in that 
case that except for unavoidable necessity 
the head cof a mutt cannot create any 
interest in the mutt property to enure beyond 
his life, that a lessee however has not 
adverse possession under Art. 144 of the 
Limitation Act during the life of the head 
who granted the lease, and that if the 
lessee’s possession is consented to by the 
succeeding head, that consent can ke 
referable only toa new tenancy created by 
him and that there is no adverse possession 
until his death. On this ground it was 
held that the suit in that case was not 
barred under Art. 144 also. It is also 
clear from this decision that the rules 
enunciated in it apply to the endowments 
of Muhammadan religious institutions and 
to alienations made by Sajjadanashins or 
Muttawallis. The respondents argue that 
the case before us falls exactly within the 
scope ofthis decision, while the appellant 
contends that the present case is one ofa 
bare trust in which the trustees have no 
beneficial interest, and that the alienation 
in the present case being a sale and not 
a lease as in the Privy Council case, that 
decision is inapplicable and that the suit is 
barred by Art. 144 of the Limitation Act. 
The first question for us to consider is, 
what is the nature of the trust in the 
present case? Is it one in which the 
property is endowed absolutely for the 
mosque or is it one in which the trustees 
have some beneficiai interest? The evi- 
dence on the point is somewhat meagre, 
but such as it is, wethink, it supports the 
respondents’contention that the trustees of the 
mosque have a beneficial interest in the 
mosque property. In para. 4 of Ex. I, the 
plaint in thescheme suit, it is stated that 
“these properties were granted rent-free by 
one of the former kings of Mysore during 
the latter part of the 18th century to one 
Khazi Muhammad Mohidin Sahib for the 
performance of the kazi service and for 
offering and reciting prayers five times a 
day in the musjid etc.” In para.5 it is 
stated that “after the death of the original 
grantee all his sons succeeded to the office 
of Kazi of the musjid and were discharging 
the duties appertaining to the office enjoy- 
ing the endowments of the masjid”. Tt is 
clear from these statements that the grantee 
of these properties and his family, after 
meeting the expenses involved in the per~ 
formance of their duties, enjoyéd the 
balance of the income from the properties 
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for themselves. The ‘grant of the property 
was made in the name of Mohidin Sahib 
and the property is held in- various shares 
by the various mutiawallis. The evidence 
of P. W. No. 2 throws important light on 
this question, He says: “Before the sales 
the lands were in the possession of the 
irustees on behalf of the mosque. They. 
were receiving the rent for themselves and 
looking after the mosque. -They were gelt- 
ing 10 podies from the first item, 3 podies 
from the second item and Rs. 25 from the 
third item. To my knowledge they were 
getting that income from the lands for 
. 60 years.” This witness -filed the inam 
title deeds and other documents in the prior 
suit. He conducted the appeal in the High 
Court. In his cross-examination he says, “I 
have seen the. produce divided and the 
Mulas taking their share home. It was the 
descendants of Khaji Muhammad Mohidin 
who were enjoying the ` produce. They toid 
me in what shares they divided it’. We 
think the evidence of-this witness supports 
the respondent’s contention that the profits 
accruing from the suit property after meet- 
ing the expensesof the services were being 
enjoyed by the trustees and that they have 
therefore a beneficial interest inthe prop- 
erty. The plaintiffsalleged that the prop- 
erty belonged to them but abandoned this 
contention in the course of the suit. This 
does not by any means show that they have 
no beneficial interest in the property, an 
interest which is quite distinct from the 
absolute ownership claimed by them. The 
fact that a scheme suit under s. 92, Civil 
Procedure Code, was brought in connection 
with this mosque to remove the trustees 
does not necessarily show ihat the trust is 
a bare trust. The decision in Nelliappa 
Achariv. Punnaivanam Achari (15) shows 
that suits under s. 92, Civil Procedure Code, 
can be instituted against -matadhipathis 
who admittedly have a beneficial interest 
in the mult property. On the evidence 
before.us we think we mus. accept the res: 
pondent’s contention that the trustees of the 
mosque in this case have a beneficial 
interest in the endowed property. On this 
conclusion it must be held following the 
Privy Council decision in Vidya Varuthi v. 
Balusami Aiyar (2), that Art. 134 will not 
ly to this case. ae 
Pho next question is whether the suit is 
barred by Art. 144 of the Limitation Act. 
Tf no distinction is to be drawn between 


(15) 101 Ind. Oas. 420; 50 M 567; 52 ML J415; 25 
LW 461; (1927) M W N 233; A 1R 1927 Mad 614; 
30M L T 37, 
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the grant ofa lease and” a sale, then the 
present case will clearly fall within the 
scope of the decision in Vidya Varuthi v. 
Balusami Aiyar (2). In that case the aliena- 
tion was a lease, whereas in the present case 
the alienations are sales. The learned 
Advocate-General has drawn our attention 
to two recent decisions of this court, 
Vadlamudi Sasirulu v. Thallri Venkatase- 
hayya (8) and Periyana Chetty v. Govinda. 
Rao (9) where observations occur in support 
of his contention that ifthe alienations are. 
sales, then a suit brought after the expiry 
of 12 years from the date of the 
alienations would be barred under Art. 144. 
But these observations can only be treated. 
as mere obiter dicta having regard to the 
fact that the alienations in those cases’ 
related to leases (and not tosales) and the : 
properties belonged to temples, the: 
dharmakarthas having no beneficial interest 
in them. It is also a matter for observation 
thal in those cases the sui:s were barred even 
if time is calculated from the death of the.” 
alienor.. For instance, in Periyanan 
Chetty’s case (9) the ‘lease was in. 
1865 and after the alienation, three or four. 
Pandarasannadhis accepted rent and the. 
suit was therefore clearly barred., The 
following observation of the learned Judges: 
makes this point clear: S 
A here the proper date from which adverse posses- 
sion generally runs in cases of permanent lease by, 
dharmakarthas be taken “as the date ‘of the alienation” 
orsome subsequent date as the death of dharma- 
kartha or his resignation or removal from office, we 
have no doubt that on the facts of this case adverse 


possession began from before 1902 and that the suits 
for possession were therefore barred under Art. 144.” 


In all these cases what was attempted to: 
be argued was that on the deathof a trustee 
a fresh cause of action to institute the suit 
accrues in favour of the succeeding trustee.’ 
This argument no doubt was rightly dis-. 
allowed. Bat what is argued by Mr. Vara- 
dachari is not that- each succeeding trustee: 
geis afresh catise of action to institute the 
suit to set aside the alienation at the lime 
of accession to the office, but that the alienor- 
trustee being disabled from questioning 
the validity of his own alienations, his 
successor is not so estopped and that he 
can before the expiry of 12 years from his ac- 
cession to the office question the validity- 
of the alienations. This seems to be the 
basis of the decision in Vidya Varuthi v. 
Balusami Aiyar (2) which held that the. 
suit was not barred by Art. 144 in that 
case. Itis not allegedin this case that the 
present suit has not been brought before the’ 
expiry of 12 years after the removal of the 
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‘tutustees” “who. alicnated thé proper ty. Tt ap- 
pears to us that the present case both with 


regard to ‘the: application of Art. 134° and. - 


Att. 144 of the Limitation Act falls within 
the scope of the decision of the Privy 
` Council in Vidya Varuthiv. Balusami Aiyar 
(2). It has been conceded by the learned 
Advocate General that if we hold that thé 


mutiawallis have a beneficial interest in. 


the suit properties, then he cannot dis- 


tinguish the present case from the decision. 


in Vidya Varuthi v. Balusami Aiyar (2). In 
the view that we have indicated above it is 
clear that no distinction can be made 
between a lease and a sale with regard to the 
application of Art. 144 to cases like the pre- 
sent one. The argument that the decision in 
Vidya Varuthi v. Balusami Aiyar (2) should 
‘be’ confined to-leases and not be extended 
to sales was attempted in Ranga-Dasan v. 
Latchuma Dasan (4) but that argument was 
disallowed and this decision” was confirmed 
in appealin Rama Reddy v. Ranga Dasan 
(5). No doubt the latter case has been dis’ 
sented from in some respect. in Periyaaan 
Chetty. v. Govinda Rao. (9), but we have 
already. pointed’ out’ that the observations 
in that-case on the point under considera- 
tion are merely obiter. In Venkatasubba- 
rayudu v. Haji. Silar Sahib (7) it was 
held that a sale by’ the muttawallt of wakf 
property, where the wakf provides for-thé 
private benefit of the family of the gtanted 
as well as for the public benefit of a mosque 
is valid during’ the lifetime of the vendor, 
and a suit by the succeeding muttawalli 
fora declaration that the sale- is invaliq 


and for recovery of possession ofthe prop- . 


erty sold for. the mosque is in time, if 
instituted within 12 years from the date’of 
the death of the, muttawalli who-sold- the 
property. This decision followed the deci- 
sion in Vidya Varuthi v. Balusami Atyar (2) 
and specitcally- disallowed the distinction 
that was sought to -be drawn between a 
lease and a sale of property: by the 
muttawalli- with reference to Art. 144. The 
ease before us, having-régard to our finding 
. that the  mutiawallis have a ` beneficial 


: interest in the endowed - ‘property, is on all 


fours with this case.- It is-true, that the 
courts in -other presidencies have taken a 
view different from thè Madras view and 
have held that a distinction should be made 
between leases and sales in applying Art 144 
of the Limitation Act to alienations -madé 
by trustees. As the present case falls with- 
in the scope of the Privy Council. decision 
in Vidya Varuthi v. Balusavi Aiyar (2): 
and is covered directly by. the decision -of 


144—69 & 70 


` ArOMbGAN Pitrat Ò. RHAZE MOHIDÊEN sêrik. 


5S 

this court in Vekatasubbarayudu. v. Haji 
Silar’ Sahib (7) we do not think it is ‘neces- 
sary to discuss any further the contention that 
Art. 144 should be applied to 
this case as the alienatidn we are 
concerned with, is á. sale and. nota 
lease. We would, therefore, for the above 
reasons, hold that the plaintiff's suit is not 
barred, under Art. 144. We will state that 
what.we have said in this appeal with 
regard->.to © Art. 144 will apply to 


‘the other appéal also even if we assume in 


that appeal that the alienees obtained pos- 
session of the various items on the dates of 
sales, The next questionin this appeal Té- 
lates to the value of improvemen's. This 
matter is dealt with by the learned Judge in 
para. 8 of-his judgment. The evidence 
that improvements had been made by thé 
‘appe.lant and that the value of the property 
has been: increased . thereby. is , ext emely 
meagre.” The 2nd defendant who says that 
-jmprovements were effected did not go into 
the box asa witness and no accoun's wweré 
‘filed to show what i improvemen's were. made, 
We agree with the conclusion arrived ‘at 
by the “learned J udge on this point. 

The next point relates to the delivery. a 
possession of the entire extent covered by the 
second item and the mesne. profits decreed 
by the court. It. is said that the:2nd defend- 
ant is not in possession of more than three- 
fourths of an acre of the second item and 
that therefore the decree for the whole extent, 


with the entire mesne profits passed bythe ` 


learned Judge should not be upheld: This 
argument -eanhot be. accepted. The 2nd 
defendant may say’ that he is notin posses: 
sion of moré than three-fourths: of an acre; 
but, as the learned ’Judge says, the plaint- 
iff's witnesses said that each of the defend- 
anis isin possession of the item which he 
purchased. Even his own witness D. W: 
No. 2 says that the 2nd defendant is in 
possessión of about onè acre. We. accept 
the learned Judge's finding .on this point; 
and also his finding as regards the’ mesné 
profits. > 

- In the result the appeal is dismissed with 
05:8. ; È 
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OUDH CHIEF COURT. 
Fist Civil Appeal No. 59 of 1931. 
December 14, 1932. 
SMITH AND Raza, JJ. 
H. HUNTER- APPELLANT 
f versus 
SECRETARY or STATE AND crorrs— 
RESPONDENTS. 

U. P. Canning College and British Indian Asso- 
tiaticn Contribution Act (IV of 1920), 8s. 2 (5), 8— 
Dispute between legatee under invalid will and heir 
of testator—Award—Property given to person under 
will--Tfansferee, if from heir— Purchaser from 
trangferee— Liability to make contribution— Proviso 
to s. 3, effect of. 

A dispute between a legatee under an 
will and the heir ofthe testator was referred to 
arbitration. The arbitrators withont following the 
‘will in its entirety made the award. The award 
provided not only for properties covered by the will 
but certain other properties aleo were given to a 
person under the will : 

Held, that the person who was given the proper- 
ties was a transferee and not a legatee. He was 
further a transferee notfrom the arbitrators but 
from an heir of the testator. [p 543, col. 1) 

A purchaser from a transferee from a talukdar 
is also liable to make the contributions specified in 
the Canning College and British Indian Association 
Contribution Act. [p, 549, co}. 2.] 

Proviso 1,8 3 ofthe Act relates only to the rights 
of the British Indian Association and the Canning 
College inter se. [ibid] 

Messrs, John Jackson and R. B. Lal, for 
the Appellant. 

Messrs. G. H. Thomas, Jagmohan Nath 
Chak, Khaliquzezaman, M. Wasim and Akh- 
tar Hussein, for the Respondents. 

Smith, J.— This is an appeal by Mr. H. 
Hunter, Liquidator of the Bank of Upper 
India, Lid., against a decision by the Sub- 
ordinate Judge of Bara Banki, dated 9th 
February, 1931. The suit concerned the 
liability of Mr. Hunter, as Liquidator of 
the above-mentioned bank, to make contri- 
butions for the maintenance and support of 
the Canning College and the British Indian 
Association. He impleaded as defendants 
the Secretary òf State for India in Council, 
the Deputy Commissioners of Bara Banki, 
and Rai Bareli, the University of Lucknow 
through its Vice-Chancellor, the British 
Indian Association through its President, 
the Colvin Talukdars School at Lucknow, 
and the Chairman of the Executive Commit- 
tee and the Principal of that school. Cer- 
tain contributions have been realized fiom 
the plaintiff-appellant, as he puts it, by 
defendant No. 1, the- Secretary of State, 
through defendants Ncs.2 and 3, the Depu- 
ty Commissioners of Bara Banki and Rai 
Bareli, for the benefit of defendants 
Nos. 41028, the University cf Lucknow, the 
British Indian Association and the Colvin 
Talukdars Schdoltand their representatives, 
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The contributions in question, it should be 
explained, were in their origin for the 
maintenance and support of the Canning 
College and the British Indian Association 
Lut under s, 6, U. P. Act IV of 1920, the 
Committee of the Canning College was. 
bound to pay certain sums to the Committee 
of the Colvin Talukdars School at Lucknow 
for its support, and by the U. P. Act VII of 
1922, the Canning College was merged in | 
the University of Lucknow, and all its prop- 
erties and liabilities were transferred to 
the University. It was provided in s. 8 of 
that Act that: 


‘nothing in this Act shall be deemed to affect 
the liability of persons namedin s. 3, Canning 
College and British Indian Association Contribution 
Act, 1920, to contribute in accordance with the 
provisions of that Act for the maintenance and 
support of the Canning Collegeasa college main- 
tained by the University.” 
This explains the array of the parties in 
the suit. The properties concerned in the 
suit are at present managed by Mr. Hunter 
in his capacity as Liquidator of the Upper 
India Bank. They were originally com- 
prised in taluka. The estate passed through 
various hands and finally came into the 
possesssion of one Shafiquzzaman who 
mortgaged it to the Bank of Upper India by 
five deeds, the first of which was executed 
on 16th September,1910,and the last of which 
was executed on 9th August, 1912. The 
plaintiff-appellant, as Liquidator of the 
Bank, obtained a decree for sale of the 
mortgaged properties from the Court of the 
Subordinate Judge of Mohanlalganj in the 
Lucknow District, and purchased them at 
an auction-sale on 27th September, 1926. 
He obtained possession according to the 
plaint in July, 1927, and thereafter a sum 
of Rs. 910-1-0 was according to the plaint 
paid by him on various dates asa contribu- 
tion for the maintenance and support of the 
Canning College and the British Indian 
Association. The plaintiff-appellant contests 
his liability to make any such contribu- 
tions, and he sought in this suit for a 
declaration that the properties in question 
are not liable to make such contributions. 
Alternatively he sought a declaration “limit- 
ing and restricting” his liability. He also 
sought a decree for Rs. 1,126-10-0 by way, 
of damages. The learned Subordinate 
Judge found him liable to make the con~ 
tributions in question at the rate of 1 per 
cent. on the Government revenue on the 
property concerned, the suit being decreed 
to that extent only. 

The mortgaged properties were origi- 
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nally comprised ‘in a taluka owned by one 
Chaudhri Sarfaraz Ahmad,who died in 1870. 
They were afterwards owned by his’ widow 
Musammat Bechanunnissa, who died in 1895.- 

After her they were possessed by her daugh- 
ter by Chaudhri Sarfaraz Ahmad, Musammat. 
Zainabunnissa, who died in 1907, and was- 
succeeded by her son Shafiquzzaman, whose 
mortgages, as has been mentioned, already 
„led tothe properties now in question coming 
into the hands of the plaintiff-appellant, Mr. 

Hunter, The estate after the death of 
Chaudhri Sarfaraz Ahmad has been the 
subject of a great deal of litigation. The 
first dispute was between his widow Mus- 
ammat Bechanunnissa, and his _ brother 
Murtaza Husain. Musammat Bechanunnissa 
claimed under a will of her husband, the 
validity of which was contested, at any 
rate at first by Murtaza Husain. After- 
wards, however, the parties agreed to abide 
by the will and to refer their differences 
as to certain provisions of it to arbitra- 
tion, and an award was given by the 
arbitrators in due course, it provided not, 
only forthe properties covered by the will, 

but certain other properties also. A decree 
was passed in accordance with the award 
on 20th December, 1871. Murtaza Husain 
being dissatisfied, preferred an appeal to 
their Lordships of the Privy Council, whose 
decision in the matter is contained in 
Murtaza Husain v. Bechanunnissa (1). 
Murtaza Husain’s appeal was dismissed., 
Thereafter a partition of the estate was 
effected between Musammat Bechanun- 
nissa and Murtaza Husain through the 
Revenue Court, and at the end of 1882 
the Court of Wards assumed the superin- 
tendence of the estate of Musammat. Be- 
chanunnissa. In 1893 she executed a will 
by which she gave the whole of her estate 
to Musammat Zainabunnissa and Mainabun- 
nisa’s son, Shafiqugzaman, ‘jointly, for 
their lives, without any power of aliena- 
tion, with absolute and heritable vested 
remainder in favour of Shafiquzzaman on 
the death of Musammat Zainabunnissa. 

Musammat Bechanunnissa died on 26th 
February, 1895, and `on Musammat ` Zain- 
bunnissa's applying for the entry of her 
name and that of her son Shafiquzzaman, 
then still a minor, in the place of the de- 
ceased Mustafa Husain; son of Murtaza 
Husain, made a rival application, claim- 
ing that he was the sole heir to the estate 
of Chaudhri Sarfaraz Ahmad. 


In the end-the name of Musémmat, 


(1) (1875) 3 TA 209; 26 W.R, P O, 10; 3 Suther, 
942; 3 Sar. 663 (P O). 
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Zainabunnissa alone wab eñtered. She 
died in’ 1907, and the Court of Wards con- 
tinued the superintendence of the estate 
on his behalf. After he had attained his 
majority, Shafiquazaman executed various 
alienations and transfers, and after vari- 
ous vicissitudes he was on 27th January, 
1914, adjudicated insolvent, and the De- 
puty Commissioner of Bara Banki was ap- 
pointed Receiver of the estate for the benefit 
of the creditors. Fresh litigation then arose. 

Shafiquzzaman had three sisters, Mus- 
ammat Amina, Musammat Zarifunissa and. 
Musammat Munzurunnissa. Of these Mus- 
ammat Amina died in the lifetime of her 
mother, and Musammat Munzurnissa died 
in 1948, leaving es her heirs, her husband,, 
Nisar Ahmad Khan, and two sons; Ali. 
Haidar Khan and Ishtiaq Ahmad Khan. 
Musammat Zarifannissa and the heirs of. 
Musammat Munzrunnissa claimed to . be 
the owners of half the estate by inheri-, 
tance from Musammat Zainabunnissa, they 
sold “one-half of their interest in the estate. 
to Raja Saiyed Abu Jafar of Pirpur, and’ 
along with him brought a suit for posses- 
sion of half the estate and for mesne; 
profits. That suit was dismissed in 
November, 1917. Apparently as a result 
of the decision in that case Mustafa Husain 
proceeded to institute a suit for posses- 
ala of the entire estate with mesne pro- 

ts 

His suit also failed. “The unsuccess-. 
ful parties in both the suits appealed 
to the court of the Judicial Commissioner, 
as it then was, and both the appeals. were 
disposed of by a one and = elabo-: 
rate judgment which: ‘reported as 
Zarifunnissa vV. A a Pn apa (2). Both 
thé appeals were dismissed, and the 
unsuccessful parties then both appealed 
to their Lordships of the Privy | Council, 
whose decision in both the appeals is con- 
tained in the ruling reported as Deputy’ 
Commissioner of Bara Bankiv. Receiver of 
Shafiquezaman's Estate (3). Both the ap- 
peals were dismissed by them. 

If should be mentioned that Mustafa 
Husain had meanwhile died and had been’ 
succeeded in interest by his’ son “Mujtaba. 
Husain. It has been desirable to set out 
the above short history of the “property 


'SEÖRETARY of stata, 


-andthe litigation connected with it since, 


it igs necessary forthe decision of the pre- 
sent appeal to decide what precisely was- 


(2) 75 Ind. Was. 626; A IR'1923 Ondh 1883 260 
1. 


33 
(3) 113 Ind. Oas. 113; AIR 1928 P O "202; LA’ 
303; 3 Luck, 372 (P 0). 
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the status in regard to the property first 
of Musammat Pechanunissa, next of Mu- 


sammat Zainabunnissa, and lastly of 
Shafiquzzaman. This I now proceed to 
do. There can be no doubt ihat Musam- 


mat ` Bechanunnissa under theteims of 
the ` arbitrator's award acquired full pro- 
prietary right in the properly awarded 
to her, and that the estate in her hands 
was nota taluka subject to the provisions 
of theOudh Estates Act (No. I of 1869). 
These - poinis were decided by their 
Lordships of the Privy Council in the 
ruling reporied as Deputy Commissioner of 
Bara Banki v. Receiver of Shafiquzzaman’s 
Estate (3). The question however remains. 
whether she must be regarded as a legatee- 


oras a transferee. She must have been 
either ‘one or the-other, since she was not 
the heir of Sarfaraz Ahmad; his heir was 


Murtaza Husain. For the plaintiff-appel- 


lant it is contended that she was a transferee,” 


but a transferee from strangers, that is, 
from the arbitrators. For the British Indian’ 
Association, respondent No, 5, it is contend- 
ed by Mr. Wasim, whose arguments were 
adopted -by respondents Nos. 1 to 3 and. 
6-to 8, that Musammat Bechaunnissa was’ 
a legatee from Sarfaraz Ahmad. | 

In my opinion it is not correct to re- 
gard Musammat Bechanunnissa as, holding’ 
possession of the - property as a legatee 
from Sarfaraz Ahmad. It is true that he 
made a will in her favour, but the will in 
itself was invalid having’ regard to the. 
provisions of s. 13, Oudh Estates Act, which 
had come into force, shortly before his 
death. Musammat Bechanunnissa’ and 
Murtaza Husain did, it is true, agree to. 
abide by the: will, but the award made by 
the arbitrators did not strictly follow the 
provisions of the will. As 
the ruling - reported as Zarifunnissa v. 
Bia iiesiian (2) at page 145“ 
- “The 
comprised successive life-estates to Musammat Bech- 
anunnissa and Musammat Zainabunnissa with a full 
and unrestricted remainder on the death of the latter 
in favour of her issue.” 

As however- was pointed out in that rul- 
ing at page 168,* 
“by virtue of the award Musammat Bechanunnissa 


was not granted a life-estate. She was- granted a full 
proprietary title,” 
it was said at page 175* of that ruling: 
“Theconsent of the parties cannot validate a will. 
which is otherwise void or unenforceable Jt may 
create anew title to take the place ofthat which was 
inchoate, defective or imperfect.” 
At page 178* it was said: 
: “Msammat Bechanunnissa may properly be said to 
have „Dave acquired the property under a decree of court, a 
“Page of 26 O. C—[Hd.] 
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was said in’ 


devise must therefore be deemed to have. 
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kind of transfer to which no yatticular, incidents are 
attached in the Act.” 

In my opinion, having regard to the f act 
that the will of Sarfaraz Ahmad was not 
valid, and was not followed in its entirety 
by the arbitratois in making their award, 
Musammat Bechanunnissa cannot be 
regarded as holding the property in question. 
as a legatee of’ “Sarfaraz Ahmad. The 
proper view, in my opinion, is that she was a 
transferee, but not, as was argued for the 
plaintiff-eppellant, a transferee from “the 
arbitrators, buta transferee frem an heir of 
a ta lukdar, that is to say from Murtaza 
Husain, A’ compromise, according to the 
definition given in Wharton's Law Lexicon 
(18th Edition page 198), is 

“an adjustment of claims in dispute by mutual con- 
cession; also a mutual promise of twoor more partics 


at difference to refer the erding of their controversy to 
arbitrators “ 


In the present case there was admittedly a, 
mutual promise by Musammat Bechanunnissa 
and Murtaza Husain “to refer the ending 
of their contioversy to arbitrators.’ The 
arbitrators gave their award, which was given 
effect to bya a decree of the court, and in ‘these. 
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circumstances if seems 10 me to be indisput- - 


able that Musammat Bechanunnissa wes. a 
transferee within the meaning of s. 2, sub-s., 
(5), U. P. Act IV of 1920, and was a trans- 
feree from a talukdar or grantee” within the 
meaning ofs.?, sub-s. (6) of that Act, 
which includes for the purposes of the 
definition of “transferee from a talukdar 
or grantee”, “a transferee fromthe heir or 
legatee of a talukdar-or grantee.” This, 
way of regarding the. matter was . put, 
forward alternatively by Mr. Wasim, and 
also as ihe main contention on behalf of 
fespondent No. 4. Mr. Wasim made refer- 
énce to certain observations contained in, 
a ruling of this court reported as Basaoo 
v. Jagan Nath (4). I now proceed to con- 
sider the position of Musammat Zainabun- 
nissa. Ashas been said already, Musammat 
Bechanunnissa in 1893 made a will in favour 
of Musammat Zainabunnissa and Shafiquz- 
zaman. That devise, however, as was 
pointed out in the ruling reported as 
Deputy Commissioner of Bara Banki v. 
Receiver of Skafiquezay an's Estate (3), 
at page . 169* was inoperative 
because under the Muhammadan. Law 2 
devise in favour of one of the heirs is 
inoperative without the consent of the other 
heirs, and the heirs of Musammat Bechan- 
unnissa at the time of her death were her 
daughter and two residuaries, Ahmad Husain 


(4) 131 Ind. Cas. 443; A IR 1931 Sudhi 121; 80 wW 
N 71; Ind. Rul. (1931) Oudh 203, , 


as poima 


1933. 


and Abdul Razziiq. The two latter, how- 
ever, did not at any time claim the estate, 
and Musammat Zainabunnissa obtained 
mutation of names in her favour in respect 
of the entire estate and remained in 
possession of it till her death in 1907. As 
was said in the ruling just referred to, 
at page 169* 

“Her possession was adverse to the said residu- 
aries and she will be deemed to have acquired an 
absolute title to the entire property partly by in- 
heritance and partly by adveree possession for a 


period of more than 12 years at the time of her 
death.” 


` Lastly there is the case of Shafiquz- 
zaman, He undoubtedly came into pos- 
session of the entire property after the 
death of his mother, Musammat Zainabun- 
nissa, and his possession was unsuccessfully 
assailed by various parties as has been set 
forth already. It was said in the ruling 
reported in Deputy Commissioner, of 
Bara Banki v. Receiver of Shafiquezaman's 
Estate (3), at page 188* i l 
- “We have formed the opinion that the custom 
of single heir succession was a custom .observed in 
thé family of Chaudhri Sarfaraz Ahmad, that it 
governed the devolution of the property of Musam- 
mat Zainabunniss2 and that, therefore, Shafiquzzaman 
was the only heir to that property.” 


Coming now to the question of the’ 
contribution which-is the main subject of 
contention in the suit, there is first of 
all a deed (Ex. A-11), dated 27th February, 
1864, by which the Talukdars of the 
Sultanpur District, including Sarfaraz 
Ahmad, bound themselves to pay annually 
1 per cent, on the Government revenue in 
perpetuity for the support of the Canning 
College and the British Indian Association. 
Later on, on 21st April, 1896, Mr. Hope, 
in his capacity as Deputy Commissioner 
and Manager of the Court of Wards in 
charge of the estate of Musammat Zainabun- 
nissa, executed what purported to be a 
deed of wakf, by which he agreed to 
continue to pay lper cent. on the total 
revenue. payable in the year 1891-92. 
Reference was therein made to the deed 
of 27th February, 1864. As security for- 
the payment all the villages of the estate 
were mortgaged. The effect and the validity- 
of the above two deeds were the subject 
of considerable controversy during 
the hearing of the appeal that is 
before us. It must be mentioned in this 
connection that the United Provinces Act 
IV of 1920 created a certain statutory ob- 
ligation im respect of contributions for 
the maintenance and support of the Canning 
College and the British Indian Association, 


*Pages of 26 0. O.—[Ed.] 
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Those ‘obligations are contained in s. 3, 
of that-Act, which runs as follows: 

“Every talukdar and grantee and every heir 
legates, or transferees of a tulukdar or grantee shall. 
pay along with the land revenue which he is liable 
to pay as such a contribution for the maintenance 
and support of the Oanning College and the 
British Indian Association at the rate of ll-4 per 
cent. of the total amount of such revenue.” 

There follow two provisions, the effect 
of which will be considered lateron. The 
contention on behalf of the respondents is 
that ifthe provisions of the United Provinces 
Act IV of 1920 apply in the present case, 
the statutory liability to make the contribu- 
tions in dispute rests upon the plaintiff- 
appellant quite apart from the deeds of 1864 
and 1296. The main question, therefore, is: 
Does s. 3 of the Act apply as against: 
the plaintiff-appellant? In my opinion, as 
I have said already, Musammat Bechanun- 
nissa was a transferee from the heir of a 
talukdar and was, therefore, a “transferee 
from a talukdar or grantee” within the 
meaning of sub-s. 6, s. 2 of the Act, and 
Musammat Zainabunnissa, Shafiquzzaman 
and finally the plaintiff-appellant Mr. 
Hunter, because in succession the legal 


representatives and SUCCEBSOI'S of 
Musammat Bechanunnissa, and there- 
fore :themselves became transferees 


from -a talukdar, since that expression 
includes the legal representatives, succes- 
sors, and assigns of a transferee from the 
heir or legatee of a talukdar. It follows 
that in my opinion the plaintiff-appellant,. 
who as has been mentioned already,. 
purchased the property at an auction sale 
on 27th September, 1926, is subject to the 


butions specified in -it,- As’ was explain-. 
ed at the outset the Colvin Talukdars. 
School at Lucknow and the University of 
Lucknow -come. within the scope. of the 
contributions owing to the provisions of 
the United Provinces Act IV of 1920 and 
VII of 1922. 


- The only remaining question is at what 
rate those contributions have to be made 
by the plaintiff-appellant. Section 3, United 
Provinces Act IV of 1920, lays down the rate 
of 11/4 per cent. on the total amount of 
the land. revenue payable by the party 
concerned, but, as has been mentioned 
already, there are two provisions to the 
section. Proviso I, it is contended on 
behalf of the respondents, relates 
only to the rights of the British Indian 
Association and the Canning College inter 
se. That, it is contended, appears from 
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the contents of s. 5 of the Act. The conten- 


‘tion, I think, is'correct. Proviso 2 runs as 


follows: _ 

“Provided further that when any estate or 
portion of an estate has been transferred prior to 
lst April 1909, to any person who is not a taluk- 
dar or grantee or an heir or legatee of a talukdar or 
grantee the transferee shall pay such contribution 
at the rate of 1 per cent. only fof the total amount 
of land revenue which he is liable to pay to the 
Government in respect of the estate.or portion of 
estate so transferred” 


The learned Subordinate Judge held this 
proviso to be applicable to the present 
case. He took the same view as] have 
taken .0f the position of Musammat Be- 
chanunnissa, that is to say, hé regarded her 
as a transferee by means of a compromise 
from Murtaza Husain. The result-was that 
for the purposes of. proviso 2 to s. 3, United 
Provinces Act IV of 1920, he regarded her 


“as being neither a talukday, nor a grantee, 


nor an heir, nor a legatee of a talukdar 


or grantee; and he pointed. out of course, 


that the transfer to her was made. long 
before the year 1909: He therefore found 
that the liability of the plaintiff-appellant- 


‘must be determined with regard to what 


is contained in proviso. 2,and that that 


liability islimited to 1 per cent. calculated . 


on the present revenue. The view taken 


. by the- learned lower Court was, in.my 
Opinion, quite ‘corréct. -The result is that 
<- In my opinion the deécision of the learned 
“Subordinate Judgé on the main question 
‘must be upheld. The Subordinate Judge 


awarded defendants Nos. 1 to 3 as one set, 


‘and defendants Nos.4 to 8 as another set,four- 


. fifths of their costs. This order was objected 


toon behalf of the plaintiff-appellant on 
the ground that the interest of all the 
defendants was substantially the same. 
As however all were inipleaded in the suit 


‘and appeared separately, there seems to 
be no force in the objection on this point." 


The ‘result is that I would dismiss the 
appeal entirely with costs. 


~ Lastly, cross-objections' were made by 
respondents Nos. 4,5, 6 and 8. They con- 
tended that the plaintiff-appellant is liable 
to contribute at the rate of one and a 
quarter per cent. and not at the rate of 1 
per cent.on the land revenue. This conten- 
tion was based upon a resolution (Ex. A-28) 
said.to have been passed by the British 
Indian Association on 20th January, 1909. 
The resolution purports to have been signed 
among others by Chaudhri Shafiquzzaman 
and eto have been acquiesced in by the 
Deputy Commissioner of Bara Banki as 
manager of the.Court of Wards. The 
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learned Subordinate Judge took the view 
that the signature of Shafiquzzaman was 
not proved, as he pointed out, Shafiquz- 
zaman (Shafiq) was alive and there was no 
reason for not producing him. The Sub- 
ordinate Judge went on to say: . 
“Moreover the resolution and the consent of the 
manager of the Court of Wards can never amount 
toan agreement creating a charge.” i 
The conclusions of the lower Courts on 
this point were not strongly contested 
before us, and I agree wilh the learned 
Subordinate Judge that the resolution in 
question is of no avail to the defendats- 
respondents., I would therefore dismiss the 
cross-objections also with ccsts. pF 
“ Raza, J.—I concur with my learned 
brother Smith, J., in his opinion generally. 
If Musammat Bechanunnissa was not a 
legatee from Chaudhri Sarfaraz Ahmad 
Talukdar, she was at all events a transferee 
frem an heir of the talukdar, that is. to 
say, from Chaudhri Murtaza Husain. I 
can find nothing that I may. usefully add 
to what has been said by my learned 
brother in his :judgment. I agree in the 
order proposed. The appeal and the cross- 
objections fail and must be dismissed with 
costs. , . i 
N.-A. Appeal dismissed. 
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MADRAS HIGH COURT. ~: 
Civil Revision Petition No. 1495 of 1927, 
October 24, 1932. 
KRISHNAN-PANDALAI, J. 5 
NAVAMANI NADAR AND ANOTHER—~ 
PLAINTIFFS—PETITIONERS . 


versus i 
VEDAMANIOKA NADAR AND.OTHERS-— 
. . DEFENDANTS— RESPONDENTS. | 

Limitation Act (1X of 1908), Sch. 1, Arts. 11], 
116—Scope of Art. 111—Sale of part af property by 
registered .deed—Prior mortgage of whole propert 
by vendor—Part of purchase-money réserved wit 
vendee to pay off mortgage—Purchaser's default in 
payment—Sale of property in execution of mort- 
gagee's decree—Suit by vendor for recovery of 
amount—Implied agreement to indemnify vendor 
—When broken-—Limitation for suit— Starting point. 

Art. 111, Limitation Act, governs suits for unpaid 
purchase-money payable to or to the order of the 
vendor under an agreement to sell and, is inde- 
pendent of rights arising by the deed of sale be- 
cause the terminus aquo is the date fixed for 
completingthe sale or the date of acceptance «f 
the title whichever is later. But when the agree- 
ment to sell is embodied in a registered sale-deed, 
a suit for compensation for breach cf contract is 
governed: for purposes -of limitation, by -Art. 116, 
Chuni Lal v. BaiJethri (1), distinguished. Sesha- 
chela Naicker v. Varadachariar (2),treferred to. [p. 
551, col. 2.1 ii 
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The plaintiff's father sold to the defendant on 
28th April, 1919,a portion of the property which 
had been mortgaged by the vendor toa third party 
prior to the sale. A certain amount was reserved 
with the purchaser for redemption of the mortgage. 
The purchaser - paid the balance and took posses- 
sion of the property but he did not pay the amount 
of the mortgage to the third party who brought a 
suit in 1924 impleading the mortgagor-vendor, and 
purchaser-defendant and having obtained a decree 
sold the whole of the mortgaged property in exe- 
cution on 29th October, 1926 including the portion 
sold to thepurchaser defendant. The vendor in- 
stituted a suit for the amount reserved with the 
purchaser with interest on 4th December, 1926: 

Held, that inasmuch as‘the purchaser had under 
a registered instrument undertaken to satisfy the 
mortgage-debt of the vendor with part of the 
purchase-money there was implied in that agree- 
ment, an agreement to indemnify the vendor 
against payment by the purchaser,’ that such 
agreement was broken only when the vendor's 
property was sold in execution of the decree 
of the creditor, and ‘that consequently limi- 
tation for the case began’ to run when the prop- 
erty was soli on 2@th October, 1926;that the suit 
was governed by Art lib; that, therefore, the suit 
was not barred. Ram fatanlal v. Abdul 
Khan (5), Amani Bai v Anant Narayan (7) md 
Ram Rachhya Singh Thakur v. Rag} hunath Prasad 
Misser (8), followed [p 552, col. 2.] 

Held, also, that inasmuch as the benefit of the 
payment ofthe reserved amount accrued partly 
ta the purchaser himself and only partly to the 
vendor, the vendor could not sue the purchaser for 
the whole amount reserved, but only: for the loss 
actually sustained by him. Ip 552, cols 1. & 2.) 

Petition under s. 290f Act IX of 1887, 
praying the High Court to revise the deo- 
ree of the Court of the Subordinate 
Judge, Tuticorin, in 8, CO. S. No, 2266 of 
1926, 


Messrs. G. Jagadesa Iyer and T, L. Ven- 
katarama Iyer, for the Petitioner, 

Mr. A. Swaminatha Iyer for Mr. L. 
Veeraraghava Iyer, for the Respondents, 

Judgment.—The question in this peti- 
tion is one of limitation. The suit was 
dismissed by the learned Subordinate 
Judge of Tuticorinon the ground that it 
was barred under Art. 111 of the Limita- 
tion Act, as one for unpaid purchase money 
personally from the purchaser brought 
more than 3 years after the date of the 
sale. The facis are as follows. The 
plaintiff's father sold to the defendant on 
28th April, 1919, for Rs. 500 a portion of the 
property which had been mortgaged by 
the vendor to a third party prior “to the 
sale. The consideration of Rs. 500 was 
made up as follows:—“Rupees 312-0-0 
being the amountreserved with you (pur- 
chaser) i in order that you (purchaser) may 
redeem the hypothecation executed by me; 
Rs. 88-0-0 received in cash and Rs.100 
to be paid before the Registrar, total 
Rs. 500. The purchaser paid Rs. 188 and 
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took possession of the property. He did not 
pay the amount `of the hypothecation to the 
third party who, therefore, brought a suit 
in 1924 impleading the mortgagor-vendor 
and purchaser-defendant and having 
obtained a decree sold the whole of ths 
mortgaged property in execution on 29th 
October, 1926, including the property 
which was in the possession of the mort- 
gagor as well as that which was sold to 
the defendant. This suit was brought on 
the 4th of December, 1926, for Rs. 738-0-7 
made up of Rs, 312 with interest thereon. 

The lower Court relied upon Chunilal v. 
Bai Jethri (1), in support of its view that’ 
Art, 111 governs the case and distinguished ` 
the decisionin Seshachalla Naicker v. 
Varadachariar (2) whick pointed out that 
where a contract to sell is embodied inthe 
deed of salethe article applicable would 
Art. 116. Ithink Art. 111 has no applica- 
tion tothe present case. That, article’ 
g-verrs suits for unpaid purchase-money, ` 
payable toorto the order of the vendor 


-under an agreement to sell and, as the 


third column shows, is independent of 
rights arising by the deed of sale’ because 
the terminus a quo is the date -fixed for 
completing the sale orthe dale of ac- 
ceptance “of the title whichever is later, ` 
The present suitis not brought on any 
agreement to sell; nor, on the terms of tha 
sale- deed, which we may suppose ‘contains 
the terms of the agreement to sall, is the 
amount sued for payable toor to the order 
of. the vendor. Chunilal v. Bai Jéthri (1) 
related toa parol'sale of the year 189) 
when the Transfer of Property. Act had not 
béen extended to the Bombay Presidency. 
Thesale was for cash to be paid to tha 
vendor, but instead of paying cash the pur- - 
chaser signed an acknowledgment in tha 
vendor's account-book. It was held that 
the sale was completed and the title ‘accept- 
ed morethan three years before-the suit. 
In the first place there was no registered 
sale-deed in that case and in the second 
the whole of the consideration was pay- 
able in cask tothe vendor. As pointed out 
in Seshachala Naickerv. Varadachariar (2) 
where the contract to sell is embodied 
in aregistered deed of sale, the unpaid. 
vendor can rely upon Art. 116 which allows 
six yearsfrom the date of breach. Butthe 
difficulty i inthe present casa is that even 
six years from thə date of the sa!e-deed 
will not save the suit. It is, therefo-e, 
argued that the date of breach ina casa 
(1) 22 B 436. 
(2)25 M 55. 
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where-the-prrchaser und evokes! in the sale. 

leed to pay. “part of the: purchase-money, 
to’ the vendor's creditors, secured or un- 
secured, is not thé date ofthe sale-deed 
but-some later date, which is put in some 
cases aS a reasonable time after the .sale- 
dééd, in” others asthe date of demand and 
refusal, and. in still others as the time when 
the vendor is. himéelf ‘compelled. to’ pay 
the creditors whom the purchaser has de- 
faulted to satisfy. -~ nother line of reason- 
ing which favours the postponement of the 
date for bringing a suit. by ‘the vendor is` 
that where the pur chaser agrees ina regis: 
tered deéd of ‘sale tó ` satisty a mortgage 
debt or other debt of the vendor with part. 
of the ‘purchase-money, | there is” 
ala in that. agreement an agree- 
f against. 
eee ep Abe “creditors on thé default,’ 
of payment by the purchaser, and. such am 
agréenient to indemnify is broken only whe:i. 
the yerdor is compelled to pay the credi-' 
tors himself or his property is sold. ` ~, 

It is curious that ho decision of our own court 
directly dealing with this topic was.cited. In 
Raghunath Chariar v, Sadagora (3),.if was. 
held that in a transfer (of two decrees), the. 
consideration for which was that the trans- 
féree should pay the transferor's creditors, 
the transferor could sue the transferee for 
the money, even though the transferor him- 
self had not paid off the’ creditors, on the 
transferee’s default to do so within a reason- , 
able time, but that the suit can only, be for’ 
the consideration for the salè which: the 
vendee: failed to pay but not for any further. 
damages which the’ vendor had‘not actually - 
sustained. This inr plies that where the ven-., 
dor has actually sustained further’ damages, 
by having: to pay the creditors himself or tby 
having his property sold, he is entitled to re:’ 
cover the damage actually sustained. I donot” 
constder this decision -as ‘prohibiting a siit: 
for the damages actually sustained after’ 
it: has been sustained; if it is reasonab'e to: 
infer that a contract’ of indemnity is to be” 
implied in the circumstances. - ` 

There are, however, decisions of other 
courts more to the point. In Raghubar Rai- 
v. Jaij Raj (4), @ case like the present‘ 
except that the vendor had not in fact him- 
self paid the secured creditor whom the pur- 
chaser had undertaken to pay, it was held 
that it was not necessary for the vendor to have 


(3) 12 Ind. Oas. 353; 36 M 318; 1911) x 4 
10 M L: P 300; 91M L J 983. (1911) 2AF W N 227; 


(4) 14 Ind. Oas. 244; 34 A429; 9A LJ 534, 
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paid the creditor before bringing the suit and 


that as no time was fixed in the sale-deed | 


for the payment of fhe morlgage-money 
limitation began to run from ‘the date of 
the execution of the deed. This view, how- - 
ever, was dissented from in Ram Ratanlal 
Abdul Wahid Khan (5), where the vendor’. 
had been compelled to pay a mortgage debt” 
himself -and it was held that limitation in. 
respect of the vendor’s suit against the pur- - 
chaser will not begin to run until: he has 
been compelled to pay. Mukand Lal v. 
Bhola Rai (6) was a case where the vendor's’ 
unsecured creditors had to be paid off by: 
the purchaser and it was held that the- . 
vendor could recovér the unpaid money: 
within six years from the date of the sale. 
deed. Amani Bai v. Anant Narayan (7). 
was a case in which the vendor's creditor. . 
liad recovered the money from ‘the vendor or 
the purchaser's default to pay. The gale, - 
was in:1912; the vendor was compelled to 
pay the same debt in 1921. The vendor g 
suit against the purchaser was brought ix 
1924, 4. e. within three years of the actual 
payment but 12 years after.the sale deed. . 
Tt was held that the article applicable wasi . 
Art. 116 and that time began to run when; _ 
the plaintiff ` actually suffered the loss, 
which was the date when the purchaser's. . 
agreement .-became impossible of perform- 
ance by.reason of-the payment by the vendor 
himself. Ram Rachhya Singh Thakur, v. 
Raghunath Prasad Misser (8), is a case which 
adopis the same reasoning. It was held that 
the terminus a que was not the date of the 
execiitién of the gale deed but the date on . 
which the Contract was deemed to have been 
broken, namely the date when either there 
was a repudiation’ of the liability under it 
or When the contract had become’ im posei- 
ble’ of performance on account of- the 
vendor's debt having been satisfied ers 
also that the. measure of compensation: t 
be ‘awardéd is the amount of the debt with 
interest. 

“It occurs to me that it is necessary. to 
distinguish claims of two kinds which may _ 
arise. in this connection. A vendor may 
reserve part of the purchase money with the 
purchaser entirely for payment of the 
vendor's debis in payment of which the 
purchaser has himself ne primary interest. 

(5) 101 Ind Sai 691; 49 A 63 Al R 127 AlL 

435; DALJ 

(5) 131 Ind. oy 686; AI R 1931 All.419; Ind. 
Rul. (:931) All 430 
. (7T 133 ind? Cas 267; 33 Bom. L R 136; AIK 
1931 Bom. 3f5; Ind. Rul (1931) Bom. 379 

(8) 122 Ind Cas. 244; 8 Pat’ 860; A IR 190 
Pat. 46. 5 
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These may be unsecured creditors of the 
vendor for which the vendor alone is liable 
or secured creditors of the vendor.where 
the security is other than the property sold. 
On the other hand such a reservation may 
be for payment of debts in which the pur- 
chaser as owner of. the property pur- 
chased becomes solely primarily interested. 
It may be to pay off a previous mortgage 
covering only the property sold. In this 
case except by way of the vendor’s personal 
liability for any deficiency that may arise on 
the: mortgage, the. purchaser subject to the 
mortgage becomes the only person interest- 
gd in the payment. 
previous..mortgage debt will be realised 
from his, own., property and no one else's. 
Tt is difficult to see how in such a case, 
except:where the vendor is proceeded against 
` ọn his personal liability, he can bringa 


suit if the purchaser fails to pay off. the >. 
mortgage on: the property which he has 


bought. But. the -reserved portion of the 
price may be, ast isin this case, to pay. 
off a mortgage which covers not only the 
property bought but also some other prop- 
erty which the vendor is entitled to be freed 
from the mortgage by the payment under-. 
taken by the purchaser. In such a case 


the vendor is entitled to see that by. the. 
purchaser's default the mortgaged property > 


left with him is not:endangered. In brief 
the suits which a vendor is entitled to bring 
for the reserved amount against the pur- 
chaser before himself paying the amount 
or suffering some other damage are cases in 
which he alone is entitled to benefit by the 
payment. 
benefit of the. payment. of the reserved 
amount accrues partly to the: purchaser him- 
self and only partly to the vendor, ib is 
not possible for the vendor to sue the pur- 
chaser for the whole amount reserved. In 
such cases he can only sue for the portion 
of the amount the non payment of which is 
likely to affect, him, and this.can only. be 
properly determined, when he has either 
made the payment himself or has suffered 
some other damage by the purchaser’s de- 
fault. The basis of the suit in such acase 
is the contract of indemnity which the 
agreement in the sale deed implies and can 
be held to be broken only when the plaintiff 
has actually suffered loss. 
of opinion that the limitation in this case 
began to run when the plaintiff's property 
was sold on the 29th October, 1926, and 
therefore the suit was not barred. ae 

Another point depending upon this-an 
following from itis the amount which the 
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But where, as in this case, the: 


I am therefore: 
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plaintiff. is entitled to récover.“As. the. 
plaintiff is not entitled to recover the whole - 
_of the Rs. 312 because a portion of it was 
also to release the property sold to the de- 
fendant from the mortgage he can recover 
only the loss actually sustained by him. 
- What itis has yet to be ascertained. The. 
decree of the lower Court is, therefore, set 
aside and the suit remanded for re-trial 
and disposal according to law. The peti- 
tioners must have their costs in this court 
“from the counter-petitioner. ` | 
~ ON. K-A ` Case remanded, 
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_ LAHORE HIGH COURT. 
- Miscellaneous First Civil Appeal No. 
oa - `, of1929. 

November 8, 1932. 
oe _ _. BEIE, J. : 
_Musammat KARAM BIBI AND OTHERS— ; - 

' DEORER-HOLDERS ~PLAINTIFFS — | 
APPELLANTS a: 
versus mi 
MEHR ALI KHAN AND OTHERS— 
JUDGMENT-DEBTORS ~- DEFENDANTS — 
RESPONDENTS. : . 
Civil Procedure Code (Act V of 1903), ss. 47, 151, 
1,4—Execution of decree—Stay on giving security 
for mesne profits—Procedure to recover mesne 
“profits—Fresh suit, whether necessary-—Application 
— Limitation Limitation Act (IX of 1908), Sch I, , 
Art. 181—Power-of-aitorney—Death of  grantor— 
Effect—Power to apply for execution. ` 
- A power-of-attorney which authorises the holder. 
. thereof to take all necessary proceedings ina litiga- 
tion is wide enough to empower him to apply for 
mesne profits arising. outof & stay order of the 
Appellate Court. ~ [p. 555, ‘cols. 1 & z] f i 
- Where the-person who has given a -power dies the - 
holder ofthe power cannot proceed to act without a 
fresh power fromthe legal representatives of the | 
deceased. [p. 555, col 1.) Ang aA 
~-When execution has been stayed on giving securi- 
ty for mesne -profits, the mesne-profits can be realised 
by way, of execution, without a. fresh suit. Jwala 
Singh vy Sunder Singh (2) and Allah Din v. Chiragh 
Din (3), followed, Khazan Singh v. Khushal Singh ` 
(1), not followed jp. 556, col 1.] ~ RE 
An application for mesne profits by way of restitu- 
tion which, does not fall under s. 144 but under 
8. 151 is st'll governed by Art. 181, Limitation Act, and 
the period of limitation would run from the date of 
delivery of possession. [p. 558, col 2.) i 
Miscellaneous First Civil Appeal from 
the order of the Senior Subordinate Judge, 
Lyallpur, dated the 27th April, 1929. 
: Mr. Abdul Karim, for the Appellants. 
Sardar Iqbal Singh, for the Respon- 
dents. : | 
_ dudgment.—This appeal arises out’ of 


execution proceedings relating to the reali- 
gation of mesne profits of certain land. 
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The material facts bearing on the present 
appeal are briefly as follows :— 

A decreeincértain specified shares was 
passed in favour of four . persons, viz, 
Musammat. Karam Bibi, . Mohammad 
Abdulla, Mohammad Husain and Khair 
Din. During the pendency of the appeal 
from the decree in the Chief Court, an 
application was made by the judgment- 
debtor for stay of execution and the appli- 
cation was granted by that court in the 
following terms -by order dated the oth 
January, 1917: 

“Execution for possession will be stayed only on 
the petitioner giving security for mesne profits ” 

Execution was accordingly stayed. The 
decree of the court of the first instance was 
eventually confirmed by the High Court on 
30th November, 1922. 
_ On19h January, 1923, the first apolida- 

tion for execulion of the decree was made. 
This application, however, did not contain 
any prayer for realization of mesne profits 
with which alone we are concerned in 
appeal. For the purposes.of this applica- 
tion a transfer certificate was obiained for 
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taking proceedings in the Gurdaspur 
District against the defendants who were 
residing there. 


“The second application for execution was 
; minde on the 2lst November, 1923. In 
pursuance of this application Mohammad 
Hussain-and Akbar Ali (a son of Khair 
Din decree-holder who had died in the 
-meantime) were put in possession of certain 
property in the Lyallpur District, This 
application too did notcontain any prayer 
for realization of mesne profits. 

The third application for execution was 

. made on the 19th December, 1925. In this 
application prayer was made for the first 
time for realization of mesne profits. The 
application also asked for recovery of costs. 
This application was, however, dismissed 
in default on the same day. A further 
application tothe same effect was madeon 
the 21st December, 1925. Sheikh -Abdul 
Aziz, Senior Subordinate Judge, Lyallpur, 
before whom this application came, held 
that.as a transfer certificate for recovery 
of costs had been already issued for the 
Gurdaspur District the application could 
not be entertained. The application was 
accordingly dismissed on the 19th April, 
1926. 

The fifth application for execution is 
dated 10th December, 1926, but was actual- 
ly presented i in court on the 5th J anuary, 
1927. This application was also for 
recovery of - costs and -mesne profits. 
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Various objections were raised by the. 
representatives of the judgment-debtor 
(who had died in the meantime). The, 
learned Subordinate Judge held that the 
application for execution was not duly 
presented on behalf of all the decree-holders, 
that mesne profits could not be realized 
by an application in execution proceedings’ 
as they were no part of the original decree- 
in this case, and that the application. was 
in any.case time-barred. The application 
was accordingly dismissed and itis from . 
this decision that the present appeal has 
been preferred. 

During the pendency of the present appeal 
Musammat Karam Bibi withdrew her claim 
and her appeal was accordingly dismissed 
on the 29th May, 1930. 

A preliminary objection was raised on 
behalfof the respondents that the original 
application for execution out of which the 
present appeal has arisen was on behalf of 
Musammat Karam Bibi only and she 
having withdrawn her appeal, the other 
appellants have now no locus standi to main- 
tain this appeal. This objection is connected 
with the learned Senior Subordinate Judge's 
finding that the application for execution 
before him was not duly presented, This 
finding is attacked by the appellants inthis 
appeal. “It will be convenient to dispone of 
boih these points together, ; 

I have noted above thatthere were four 
decree-holders, viz, Musammat Karam ` 
Bibi, Mohammad Abdulla, Mohammad 
Hussain and Khair Din. All these persons 
had executed powers-of-attorney of com- 
prehensive character in favour of one 
Ata Mohammed empowering him to con- 
duct the suit and take all necessary pro- 
ceedings arising out of it, e.g., appeal, 
execution etc. These are on the record of 
the suit. This Ata Mohammad had also 
engaged Mr. Abdul Karimas a Pleader in 
the trial Court. But his power- -of-attorney 
is not now forthcoming and its precise Scope 
cannot be ascertained. 

The appealin the High Court from the 
original decree was filed by Ata Mohem- 
mad. Mr. Abdul Karim, however, sppsered 
in the High Courtonly on behalf of Akbar 
and Asghar, sons of Khair Din, one of the 
decree-holders who had died. The 
other decree-holders had apparently engaged 
another Counsel. The power-of-atlorney 
in favourofMr. Abdul Karim shows that 
he was engaged by Akbar and Asghar 
for appearance at Lahore apparently 
only for the purposes of = appeal then 
pending. 
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Bearing in mind the above facts, we have 
to see whether the execution application 
‘dated 10th December,1926,with which we’are 
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concerned was properly presented. That 
application is rather clumsily drafted. The 


application begins with the words ‘I, Musam- 
mat Karam Bibi, etc. etc.’ and gives the imp- 
ression thatit is on behalf of Musammat 
Karam Bibi alone. But inthe latter portion 
allthe decree-holders are mentioned. The 
application was signed by Ata Mohammad, 
-as ‘Mukhtar’ forall the decree-holders. It 
-was also signed by Mr. Abdul Karim, 
Advocate. i 


Two of the original. decree-holders, viz., 
Mohammd Abdullah and Kkair Din are dead 
andAta Mohammad admittedly holds no 
power-of-attorney from their legal repres- 
entatives. Itwas conceded by the learned 
Counsel for.the appellants that Ata Moham- 
mad's power-of-attorney could not enable 
him to prosecute the execution on behalf of 
the legal repre entatives of the decessed 
decree-holders without a power-of-dtiorney 
from the legal representatives themselves. 
As regards Mr. Abdul Karim, Advocate, his 
power-of-attorney filed in the original suit 
is missing and its precise scope is unknown. 
His power-of-attorney in the High Court 
was limited to appearance at Lahore and 
could not consequently betaken to give him 
any authority totake execution proceedings 
in the Senior Subordinate Judge’s Court at 
Lyallpur. Jforsome reason or other no fresh 
power was taken by Ata Mohammad or Mr, 
Abdul Karim from the legal representatives, 
It seems therefore clear that neither Ata 
Mohammed nor Mr. Abdul Karim ‘had any 

, authority to prosecute the execution ap- 
plication in the Court of the Senior Bub- 
ordinate Judge on behalf of lhe legal repre- 
sentatives of the two deceased decree- 
holders, Muhammad Abdulla and Khair 
Din. It follows also that they have no 
power to prosecute the appeal on their 
behalf, : 


' Musammat Karam Bibi having with- 
drawn her appeal we are, therefore, left 
only with the fourth decree-holder Muham- 
mad Hussain who has one ofthe original 
decree-holders and is still alive. This 
Muhammad Hussain had given a com- 
. prehensive — power-of-attorney to Ata 
Muhammad, when instituting the original 
suit. This power-of-attorney is still on the 
record and it shows that Ata Muhammad 
was empowered to file appeal, take out 
execution and conduct all:other necessary 
proceedings arising out of the -litigation. 
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I do not see why this power- should not be 
held to besufficient to enable Ata Muham- 
mad to prosecute the execulion application, 
with is now under appzal on behalf of 
Muhammad Hussain. The learned Sub- 
ordinate Judge has held that when the 
power was executed, the parties could not 
possibly have in mind the possibility of 
‘any question of mesne profits arising out of 
a stay order by the Chief Court and hence 
the original power-of-attorney was not 
sufficient for the purposes of the present 
application. It is true that powers-of- 
attorney have to be construed strictly but 
when the power-of-attorney in favour of 
Ata Muhammad authorized him to take 
all necessary proceedings in the litigation. 
I do not see any adequate grounds for 
holding that the present application does 
not fall within the scope of that document. 
No authority in point has been cited. Imust 
accordingly dissent from the view of the 
learned Senior Subordinate Judge on this 
point, - 
The learned Counsel for the respondents 
urged that the provisions of O. XXI,r. 15, 
Civil Procedure Code, were not complied 
withand hence the application was not in 
order. This argument really rests on the 
assumption that the application w:s made 
by Musanimat Karam Bibi alone in the 
interests of all the decree-holders. But, 
on a perusal of the application as a whole, 
itseems to me that the application pur- 
ported to be on behalf of all the decree- 
holders. Ifthe application was by Musam- 
mat Karam Bibi alone, somé reason would 
have been given for her doing so but 
no such reason is given, nor is O. XXI, 
r. 15, Civil Procedure Code, mentioned: any- 
where in the application. In: the heading 
nodoubt Musammat Karam Bibis name is 
mentioned, but the word “etc.” occuring 
elsewhere appears to have been omitted 
there by mistake. The use of the words 
‘decree-holders’ in the plural throughout in 
theremaining part of the application toge- 
ther with the signature of Ata Muhammad 
as a mukhtar for all the decree-holders, 
leaves no doubt, to my mind, that the 
application purporied to be on behalf of 
all the decree-holders. Ata Muhammad 
had been conducting proceedings for all 
the decree-holders on the strength of the 
power-of-aitorney and there was no reason 
why he should have taken out execution on 
behalf of Musammait Karam Bibi alone. 
Ifhe had done as he would have described 
himself as a mukhtar for Musammat Karam 
Bibi alone and-nof on behalf of all the 
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decree-holders. It is true that one of the 
original decree-holders, vi:., Khair Din was 
dead but the necessity of obtaining a 
fresh power-of-attorney was probably over- 
looked or Mr. Abdul Karim may have 
thought that he having been engaged by 
Khair Din’s legal representatives to the 
Chief Court, could also present the appli- 
cationon their behalf. However, thatmay 
be, asI-have stated above it seems tomy 
mind clear that the application really 
purported tobe on behalf of all the decree- 
holders and it is unnecessary to discuss 
the provisions of O. XXI, r. 15 of the Civil 
Procedure Code. , Tee 
- As Ata Muhammad had a power-of- 
attonery ofa comprehensive character from 
Muhammad Hussain, I hold that the execu- 
tion application as well as the present 
appeal were properly instituted on behalf 
of Muhammad Hussain and can proceed so 
far as his share is concerned. 
: On. behalf of the respondents it was 
urged that execution was not as a matter 
of fact stayed as a result of the High 
Court’s order as.no security. bond was filed 
‘by the judgment-debtors) There is, I 
think, no force in this contention. It is 
true that the security bond is not now forth- 
coming; but theevidence discussed by the 
learned Senior: Subordinate Judge leaves 
no doubt that the security was given and 
that it was as a consequence ofthe High 
Court order that execution proceedings were 
stayed. e E RP WE 
The next point for consideration in this 
appeal is whether the mesne profits can be 
realized. by anapplication in execution or 
whether a separate suit is néćessary-as held 
by the learned Senior Subordinate Judge. 
The learned Senior Subordinate Judge has 
relied upon .Khazan Singh v. Khushal Singh 
(1). (25 P.R. 1902 seems to have been referred 
to by mistake instead of Khazan Singh v. 
Khushal Singh (1)(29 P. R. 1902), in the judg- 
ment. of the learned Senior Subordinate 
Judge) a Single Bench ruling of the Punjab 
Chief Court under the old Code of Oivil 
Procedure, of the year 1882. That ruling 
seems to be opposed to the view taken by 
this Court in Jwala Singh v. Sunder Singh 
(2), the facts of which were practically on 
all fours with the present case.. It was held 
in that ruling that mesne profits can be 
realized by an application to the executing 


Court. Allah Din v. Chiragh Din 63 Ind.. 


Cas. 43 (3), a Division Bench ruling of this 
` (1) 29 P R 1802, 

~(2) 103 fnd. Cas, 328; 28 P L R 178 at p.179; A I 
R-1927 Lah. 346. 

(3) 63 Ind, Oas, 43. 
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Court also seems to support the same view. 

The last point for decision is the ques- 
tion of limitation. In the court below it 
was apparently urged that there was no 
period of limitation for ascertainment and 
realization of mesne profits. This posi- 
tion was not, however, taken up before me. 
It was urged before me that limitation is 


governed by Art. 181 of Sch. I ofthe Indian 


Limitation Act and that the period of 
limitation runs from the date on which the 
possession was delivered, i. e., 10th Decem- 
ber, 1923. In support of this conten- 
tion the following authorities were relied 
upon: Gujar Mal v. Narain Singh (A), 
Gangadhar Marwari v. Lachman Singh 
6Ind. Cas. 125 (5) arid Rambu Jhawan 
Thakur’ v. Bankey Thakur (6). On 
behalf of the respondents, it was agreed 
that these rulings referred to restitution 
under s. 144, Civil Procedure Code, ButI 
do not think that that would make any 
‘difference as far as the principle is con- 
cerned. Althought the present case would 
not strictly come under s. 144, ‘the restitu- 
tion must be held to be ordered under 
s. 151, Civil Procedure Code,cf. Allah Din v, 
Chirgah’ Din (8), so that the ~application 
would still be one under the Code of Civil 
Procedure, and Art: 181, would apply. The 
period of limitation would run fromthe date 
of delivery of possession as held in Rambu 
Jhawan Thakur v. Bankey Thakur (6), 
as the mesne profits due could not be as- 
certained till that date. But the present 
application, though it is dated 10th Decem- 
ber, 1926, was actually presented on the 5th 
January, 1927. Possession having been 
delivered on the 10th December, “1923, the 
period of limitation available under 
Art; 181 had thus expired before this 
application was presented. The learned 
Counsel for the appellants had to concede 
this point, but he urged that the present 
application- should be looked upon as a 
continuation ‘of the application dated 21st 
December, 1925, which also contained a 
prayer forascertainment and realization of 
mesne profits, but was dismissed only on 
the technical ground that a transfer 
certificate had already been issued toa 
Court at Gurdaspur for execution of the 
deciee. But the fact remains that the 
application dated 19th December, 1925, | 
was dismissed on 19th April, 1926, and ihe 
proceedings were not merely stayed. 


(4) 96 Ind Cas 804; A IR 1926 Lah. 685. 

(5)6 Ind Cas 125, 

(6) 114 Ind. Cas, 476; A I R 1928 Pat. 598; 7 Pat 
794; 10 P LT 49, a : : 
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It appears ‘further that the “question 
whether execution should proceed with 
respect fo mesne profits was also consider-. 
` ed by the learned Subordinate Judge who 
passed the order dated 19th April, 1926, 
and ji was held by him that he had no: 
jurisaiclion to proceed in the matter as 
long as execution was going on in the 
Gu-daspur District. This order may or 
may not be correct, but the fact remains that, 
the appellants did not get it set aside. 
Under the circumstances, Ido noisee how 
the application presented on the 5th Jan-- 
uary, 1927, can possibly be held to be con-- 
tinuation of the application dated 21st 
December, 1925. The application dated 
oth January, 1927, was time-barred accord- 
ing to the very authorities relied upon by 
the learned Counsel. Consequently: the: 
appeal fails. In view of all the circumst-- 
ances I leave the parties .to bear their 
cosis. : : g 
Red _- Application dismissed. 


enengena = aaa 


MADRAS HIGH COURT. 
Appeal against Appellate Order No. 132 
of 1928. 
November 23, 1932. 
Curcenven, J. 
_NARAPPA NAICKEN—Decrep- 
HOLDER—APPELLANT 
. VETSUS bO dee a 
RANGASAMI NAICKEN AND OTHERS 
pm J UDGMENT-DEBTORS— RESPONDENTS. : 
- Civil Procedure Code (Act V of 1968, 3. 18— 
Foreign court—Judgment of foreign court passed: 
without jurisdiction— Dec ee in absentem— Submission 
to foreign court—When operates to validate decree— 
Application to foreign court to set aside ex parte 
decree—Whether amountsto voluntary submission. 

A decree pronounced in absentem by a foreign 
court, tothe juriadiction of which the defendant has 
not in any way submitted himself, isan absolute 
nullity. Where hehas submitted himself to its 
jurisdiction the submission should bein - the suit- 
itself and before the decree is passed: where the” 
submission takes place not only after the judgment 
was pronounced but after the. execution petition had: 
been filed and to some extent acted upon, the decree 
is an absolute nullity when it waa passed and the, 
court cannot be subsequently and retrospectively. 
clothed with jurisdiction by an application by the- 
judgment-debtor to: the foreign court to ' set aside. 
the ex parte decree. Hari Singh v. Muhamad Said 
(1), not followed, Sheo Tahal Ram v. Binack Shukul. 
(3) and Gur Dayal Singhv. Rajah. of Faridkot 4°, 
referred to. 2S L EAS : 

In such a case even , if the application to the? 
foreign court tosetaside the ex parte decree be- 
assumed to have been, a submission, the submission- 
cannot bedeemed to have ‘been voluntary, inasmuch’ 
as the judgment-debtor, under the circumstances of 
the.case, made the application ds the only alteròà- 
tive before him instead of undergoing imprison-: 
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ment andhe did so unaware of the fact that hè 
could challenge the validity of the decree. Veera 
Raghara Ayyur v Muga Sait (4) and Voinet v. 
Barrett (6), referred to : 


Appeal against an order of the District 
Court of Coimbatore dated the 6th of 
March 1928 and made in A. S. No. 214 of 
1927 preferred against the order of the 
Court of the District Munsif at Tirupur 


dated the 5th August 1927 and made in E. A. 


No. 280 of 1927 in E. P. R. No. 89 of 1927: 

(in O.8S. No. 929 of 1098 on the file of the 

Court of the District Munsif, Quilon). ‘ 
Mr. “A. Sundaram Iyer for Mr. M. 

Patanjali Sastri for the Appellants. 

Mr. P Kesava Iyyangar, for the Respon- 
ents. 


Judgment.- The appellant holds w 
money decree passed ea parte against thé 
respondent by the Court of the District 
Munsi‘of Quilon, It was transferred to the 


Court of the District Munsif of Tirupur for 


execution and the judgment-debtor was 
arrested. An application by him for his. 
release on cecurity for the purpose of getting 
the decreeset aside—the ex parte.decree. In 
that application the Quilon Court ordered an 
interim stay but eventually dismissed it for 


_default andintimated to the Tirupur Court 


that it might proceed with the execution. 
Thereupon the judgment-debtor filed aw 
application to set aside—the order of -arrest 
and dismiss the execution petition on the 
grounds that the foreign court had no 
jurisdiction to pass the decree agaist. him 
and that he had not submitted to it. The 
District Munsif dismissed: the application 
on the ‘ground that although the- decree, 
being passed without jurisdiction, was a 
nullity, yet the judgment-debtor by applying: 
to have it set. aside had made a voluntary 
submission to the ‘court. The learned. 
District Judge has differed from the District: 
Munsif on this latter point, holding that in 
the circumstances of thecase the judgment~ 
debtor must be held tohave acted under 
compulsion aS ee 

The first point that arises for considera- 
tion in my view is whether a- decree passed 
without jurisdiction can be validated by: 
submission, not in the suit’ ilself and heforé’ 
the decree was. passed but after the decree. 
had. come into existence. It is contended’ 
that ifthe decree atthe time when it was, 
passed wasa nullity, nosubsequent action 
on the part of the judgment-debtor can have: 
validated it. This point has been censider-* 
ed by the léarhed District Judge, who has 
followed a ruling in Hari Singh v.. Muham- 
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mad Said(1). Thattoo wasa case where, 
after the decree had been passed ex parte 
the defendants applied to have it set aside. 
The passage in the judgment relating to this 
point is to be found at page 92*, The 
learned Judges recognise that proceedings to 
set aside an ex parte decree cannot be said 
tobe proceedings in the suit, the argument 
having been addressed to them that the 
submission to jurisdiction must be in the 
suit, bul they think that when the defendants 
applied to have the ex parte decree set aside 
they must be held to have been ready to 
accept the decisions of the courts of that 
foreign territory, provided always that they 
were not opposed to natural justice, etc. 
They themselves think that this is a curious 
result but that it seems to follow from the 
decisions upon the point. Theonly decision 
actually cited is Guiard v. De Clermont (2) 
and I havenot been able to discover that it 
afiords any authority for thisview. The 
case related to an action brought in the 
Tribunal of Commerce of the Seine, in 
France. The defendants, who were’ in 
England, declined to appear or to take any 
part in the proceedings and in the ordinary 
course judgment by default was passed by 
that court. The plaintiff upon this obtained 


what was equivalent to an attachment . 


order of money at the credit of the defend- 
ants in a French Bank, whereupon the 
defendants applied to the Tribunal of 
Commerce to have the default judgment set 
aside, and the court actually did set it 
aside. The plaintiffs however appealed and 
obtained judgment in their favour. That 
appeal judgment was what was sued upon 
in England, and, as Lawrence, J.,points out 
on page 1991, it is clear that it was a judg- 


ment to whichthe defendants were parties’ 


and in which they took the chance of obtain- 
ing a decision in their favour. This case 
does not seem therefore to afford support to 
the proposition that a judgment passed 
without jurisdiction can by subsequent 
submission to the court become executable 
in British India, The learned Judges who 
decided Sheo Tahal Ram v. Binack Shukul 
(8) seem to have been inclined to take the 
same view. They extract from Dicey’s 


“Conflict of Laws” rules regarding jurisdic- 
(1) 102 Ind. Cas. 523; 8 Lah. i4; A IR 1927 Lah. 


00. , 
(2) Q 3K X 145; 83 LJXKB 1407; 111L T 
93; 30 TL R5 


a 136 ina on "353; AI R 1931 All. 6£9; (1931) 
; J 653; 53 A 747; Ind. Rul, (1932) All, 
i? ; É 


*Page of 8 Lah, 54.— [Ed.] 
+Page of (1914) 3 K. B.—[Ed]. 
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tion in actions in pe sonam. So far as it 
relates to this topic ihe rule is as follows:—- 

“Where the party objecting to the jurisdiction of 
the courts of such country has, by. i own conduct, 
submitted to such jurisdiction, has precluded 
hicselifrom objecting thereto: (a) ty appearing as 
plaintiff in theaction, or (b) by voluntarily 
appearing as defendant in sush action without 
protest, or (e) by having expressly or implicitly 
contracted to submit to the jurisdiction of such Court.” 

As Sulaiman, Ag. J., remarks, it 
would seem that the submission to the 
jurisdiction must be to the foreign Court 
and probably before the judgment is pro- 
nounced; for if there was no such submis- 
sion the judgment isa nullity. In the pre- 
sent casethe alleged submission took place 
not only after the judgment was pro- 
nounced but after the execution petition had 
been filed and to some extent acted upon. 
If the decree was, at the time when ib was- 
passed,an absolute nullity, I do not think” 
it canseriously be contended that it can 
have been subsequently and retrospective- 
ly clothed with jurisdiction by any such 
action as the judgment-debtor took in this 
case. Mr.T.M. Krishnaswami Ayyar has- 
attempted to argue that it was not an 
absolute nullity in the sense that it now- 
here had any validity; for it was a good 
enough decree within the Travancore State. 
I do not think that that circumstance 
makes any difference to the view which 
should be taken of itin BritishIndia. I 
may quote Lord Selborne who, delivering 
the judgment of the Privy Council in 
Gur Dayal Singh v. Rajah of Faridkot (4), 
said : 

“In a personal action . 
in abseniem by a Foreign Court, to the jurisdiction 
of which the defendant has not in any way submitted 
himself, is by international Law an absolute nullity. 
He is under no obligation of any kind toobey it, 
and it must be regarded as a mere nullity by the 
Courts of every nation, except (when authorised by 


special local legislation) in the Country of the forum 
by which it was pronounced.” 


. adecree pronounced 


I would accordingly hold that the decree 
inthis case continues to be a nullity and, 
therefore, inexecutable in British India.  . 
On the further point, whether, if the judg- 
ment-debtor’s action amounted to a sub- 
mission, that submission, was voluntery, . 
I am inclined to agree with the conclusion 
of the learned District Judge. I do not: 
find much ofassistancein the case law upon 
this point. It has been held that submis-. 
sion is not voluntary if the appearance is. 
madeonlyto save property which is in the: 
hands of a foreign tribunal: see Veera’ 


(4) 22 0222; 2 TAIN; 4R&J267;, 6 Sar, 503, 
112 P R1894 (È 0) : 
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Raghava Ayyar v. Muga Sait (5) which 
follows the English case of Vuinet v. 
Barrett (6) Jt does not necessarily follow 
perhaps that where in pursuance of such a 
decree execution is taken in British India 
and some constraint imposed upon the 
judgment-dJebtor there the submission 
. cannot be voluntary. But if to a ‘voluntary 
act’ is attached the ordinary meaning of 
an act done of aman’s own fiee will and 
without constraint, it is difficult to bring 
the respondent's action .in resorting to the 
Quilon Court into this category. It may be 
true that he could have taken the alternative 
course of pleading that the decree was 
without jurisdiction, but if, as we must 
suppose, he was ignorant that this course 
was open to him, such ignorance dces not, 
in my view, make his recourse to the 
Quilon Court anythe more voluntary. He 
must have supposed that the only altern- 
ative to undergoinga term of imprisonment 
was to challenge the decree as he did, and 
since he acted under pressure of this 
prospect I cannot hold that his appearance 
before the Quilon Court was in the nature 
of voluntary submission. 

I accordingly agree with the lower Appel- 
late Court and dismiss this Second appeal 
with costs. 

N. K-A. Appeal dismissed. 

(5) 26 Ind. Cas 237; 39 M24; 16M L T 479; 27 M 
L J 535; 1L W 687:(1915) M W N 162. 
(6) (.885) 55 LJ Q B39; 31 W R 161. 
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“Second Civil Appeal No. 1823 of 1932. 


April 26, 1933. 
BEIDE, J. 


Musammat NIAMATI BAI - PLAINTIFR— 


APPELLANT 
VEVSUS ` 
Thakar DAULAT RAM AND ANOTHE8— 
DEFENDANTS — RESPONDENTS. 

Court FeesjAct (VII of 1870), s 7 (iv) (f Sch. II, Art. 
17, (vi)—Suit for accounts—Appeal claiming excess 
amount--Valuation—Court-fee 

In a,suit for accounts a preliminary decree was 
passed and two persons were appointed as referees 
with the consent of the parties for thë purpose of 
going into the accounts. The trial Court passed a 
decree ‘in accordance with their report disallowing 
the objections raised by the plaintiff, on the ground 
that it was not open to herto raise any objections 
as the referees were appointed with her consent. An 
appeal was preferred by the plaintiff to the District 

Judge on a court-fee stamp of Rs 10. The plaintiff 
claimed definite items amounting to about Rs. 1,450 
in excess of the sum recommended by the referees : 

Held, (i) that the appellant was entitled to value 


fo appeal but she acted wrongly in paying a court-- 


NIAMATI BAI v. DAULAT RAM. 


559 
fee of Rs. 10 only under Art. 170f the Court Fees 
Act. 

(ii) that the value of the relief sought would 
naturally be the amount claimed in excess, although 
the plaintiff wanted only a remand; 

uiti) that the lower Appellate Court should have 
informed the appellant of the decision of the court on 
the point and given her a reasonable opportunity 
to value the relief sought in appeal as required by 
s. 7 (iv) (f) of the Court Fees Act and pay court-fee 
thereon. Faizullah Khan v. Mauladad Khan (1), 
C. K. Ummar v. C, K. Ali Umar (2), In re Nukala, 
Venkatananda m(3), Dhupati Srinivasacharlu v. A. 
Perindevamma (4) [and Kanji Malv. Panna Lal (5) 
referred to. 


Second Civil Appeal from the decree of 
the District Judge, Multan, dated the 15th 
June, 1932, the appeal (as being insufficient- 
ly stamped) from the order of the Subordi 
nate Judge, First Class, Muzaffargarh, dated 
the 16th December, 1931. 

Mr. Har Gopal, for the Appellant. 

Mr. Nawal Kishore, for the Respondents. . 

Judgment.—This second appeal arises 
out of a suit for rendition of accounts. A 
preliminary decree was passed on the 9th 
January, 1931, and thereafter two persons 
were appointed as referees with the 
consent of the parties for the purpose of 
going into the accounts. The trial Court 
passed a decree in accordance with their 
report disallowing the objections raised by 
the plaintiff, on the ground that it was not 
open to her to raise any objections, as the 
referees were appointed with her consent. 
An appeal was preferred by the plaintiff 
to the District Judge on a court-fee stamp 
of Rs. 10. This was objected to by the 


. respondents on the ground that ad valorem 


court-fee should have been paid on the 
amount actually claimed by the plaintiff, 
This objection was upheld by the learned 
District Judge and the appeal was dismiss- 
ed. From this decision the plaintiff has 
preferred the present appeal. 

- The sole point that requires decision in 
this case isthat of court-fee. The learned 
Counselfor the appellant has urged that 
the suit being one for accounts the plaintiff 
had the option of fixing the valuation both 
for the plaintand for the memorandum of 
appeal. Insupport of this contention he 
has relied on Fazullah Khan v. Maulladad 
Khan (1), a decision of their Lordships 
of the Privy Council. He has further cited 


: C. K.Ummar v. C. K. Ali Umar (2) and 


(1) 117 Ind. Cas. 493; 10 Lah. 737; A IR 1929 P O 


147; 56 I A 232; 330 WN 781; 41 Bom. LR 841; 
20 L W 103; 57M L J 281; (1929) M W N 818; 50 
O L J39 (P C). . 


(2) 133 Ind. Cas. 91; 9 R165; A IR 1991 Rang. 
146; Ind. Rul. (1931) Rang. 285. . 
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Inre Nukala Venkatanandan (3), in sup- 
port of his contention that the plaintiff 
was entitled to fix thé valuation for the 
purpose of the appeal different to that 
placed by her on the plaint. The learned 
Counsel for the respondent has refered to 
Dhupati Srinivasacharla v. A. Perin- 
devamma (4) and Kanji Mal v. Panna 
Lal 28 Ind. Cas. 262 (5). The 
latter - ruling does not appear to be in 
point as all that was really decided therein 
was that a suit for accounts is governed 
for the purpose of court-fee by s. 7of 
the Court Fees Act and not by Art. 17, 
Sch. II, of that Act. As regards that point 
it may be stated here that. Art. 17 (vi) of 
Sch. II, was relied upon by the appellant 
in the court below andalso inthe memo- 
randum of the appeal, but at the time of 
arguments before me, the leained Counsel 
for the appellant gave up this position 
and -relied solely on the wording of s. 7 (iv) 
(f) of the Court Fees Act, which: is clearly 
applicable to a suit for acounts and would 
therefore exclude cl. (vi) of Art. 17 of the 
second schedule. The other ruling, viz.; 
Dhupati Srinlvasacharla v.A. Perindevama: 
(4), a Full Bench ruling of the Madras 
High Court no-doubt supports the conten- 
tion of the learned Counsel for the respon- 
dent, that once a value is put upon ‘a 
plaint for the purposes of court-fees, that 
should also govern the court-fee on appeal. 
In that case, the appeal was filed by a. 
defendant, but it is urged that the same 
rulé would a fortiori govern an appeal 
filed by.a plaintiff as in the present case. 
This ruling of the Madras High Court was. 
discussed by a Full Bench of the Rangoon. 
High Court in C. K. U nar v.C. K. Ali 
Umar (2) and it was pointed out therein 
that the Madras viewis.not supported by 
the wordipg ofs. (iv) (f) of the Court Fees- 
Act and is also in conflict with the de- 
cision of their Lordships of the Privy 
Councilin Fazullah Khan v. Mauladad 
Khan (1). The interpretation placed upon 
the latter judgment by the Rangoon High. 
Court was followed recently by a Division 
Bench of the Madras High Court in ‘In re 
Nukala Venkatanandan (3). ' 

After carefully considering the point at 
issue in the light of the above authorities, 
it seems tome clear that it was for the 
appellant to value the relief sought in the 

(3) 14° Ind. Oas 692; ATR 1933 Mad. 330; 37 L 
W 106; (1933) M W N36; 64 M LJ122;Ind Rul, 


(1933) Mad. 149. 
(4) 33° Ind. Cas. 


02: 
(5) 28 Ind, Oas, 262, - 


NGAMATI BAT v. DAULAM RAM. - 


602; 39 M 725; 30 M LJ: 
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appeal. She did not, however, do so and + 
paid a court-fee of Rs, 10 only under Art, < 
17 of the Second Schedule of the Court: 
Fees Act. As stated already, the learned ` 
Counsel for the. appellant conceded that > 
this was wrong. It was suggested that the . 
plaintif should be taken to have valued’ 
her relief ata figure for which a court-fee : 
stamp of Rs. 10 would be sufficient. But < 
I do not think that this would be proper,- 
as the court-fee of Rs. 10 was not paid: 
on this basis at all. It was for the plain- 
tiff to value properly the relief sought in? 
the memorandum of appeal as required by ° 
law, but she had not done so. In then? 
circumstances it seems to me that ther 
proper course would have been to ask the : 
plaintiff to value the relief sought for ther 
purposes of the appeal and pay the court- i 
fees thereon. The value of the relief’ 
sought would, in my opinion, in the present : 
case naturally be the amount which the; 
plaintiif claims in excess of the - amount; 
decreed in her favour by the trial Court.:: 
Although the plaintiff prayed in her appeal ; 
that the case should be remanded for her? 
objections being decided on.merils, the> 
zeal relief she wanted was the. amount 
claimedin her cbjections. It should be? 
noted in this connection that the appeal; 
lay fromthe decree and not from the crder 
refusing to decide the objectionson merits. 
The case might have been different, if it- 
were impossible’ for the plaintiff to say 
what amount she would be entitled to. But 
as the learned District Judge points out in 
his judgment the plaintiff claimed definite 
items amounting to about Rs. 1,450 in 
excess of the sum_ recommertided by the 
referees. g 4 : 

The learned District Judge has remaiked 
in the course of his judgment that the 
appellant's Counsel has not expressed readi- 
ness to make up ihe couri-fees. The ap- 
pellant has filed an affidavit that she was 
prepared io make up the court-fee and 
was not given an oppo-lunity. Even if, 
Counsel for the appellant had not expressed ; 
his readiness in the course of his arguments, , 
to make up the court-fee, the proper course 
in the circumstances of the case would have‘ KE 
been [think to inform him of the decision... 
of the court onthe point and give him. a. 
reasonable opportunity to value the relief.: 
sought in appeal as required by s. 7 (iv). (D... 
of the Court Fees Act and pay coutt-fê6,., 
thereon. I would invite attention in this; 
connection to the remarks of their Lordships” 
of the Privy Council in Heelan Khan v, : 
Mauladad Khan (1): 4 


1933. : 


I accept the appeal and remand the case 


to the learned District Judge for re-decision 
with the direction that the plaintiff shalt 
value the relief sought in appeal and pay 
ad volarem court-fee thereon as required by 


8.7 (iv) (f) of the Court Fees Act, within one’ 


month of this date. If she. does so, the 
appeal shall be heard-on merits and-in that 


case the costs of this appeal shall be borne: 


by the parties. If onthe other hand, she 
fails to do so, the appeal will be liable to 
be rejected and the costs of the present 
appeal will also be borne by her.” Court- 
fee on this appéal to be refunded. ` 
A. Appeal accepted, 


ene 


CALCUTTA HIGH GOURT. 
. Civil Rule No. 776-F of 1931. 

, August 18, 1931. ; 

O. C..GuHosh, Acre. C. J., AND Mrrrer, J. 

SECRETARY or STATE—PETITIONER | 
A versus E ae ee 
HINDUSTHAN 0O-OPERATIVE INSUR- 
ANCE SOCIETY Lrp.— Opposite PARTY, 

Limitation Act (IX of 1908), 53.5, 14 (2)~High 
Court judgment—Dismissal of appeal to Priny Coun- 
cil—A pplication for review --Extension of time— 
Périod between granting of leave to appeal and judg- 
ment of Privy Council, whether may be excluded— 
Civil Procedure Code (Act V of 1908), O. XLVII, r: 
1—Application for review, whether lies after appeal 
ts dismissed—O. XLVII, scheme of—Mistake of law, 
whether sufficient cause under s. 5, Limitation Act. 

The High Court delivered jidgment on 25th 
Jaduary, 1923, in favour of the opposite party. Thé 
petitioner who came to know of the error, immediate- 
ly applied for leave to appeal to the Privy Coun- 
cil on 22nd April, 1929, and leave was granted on 
2nd July, 1929. Their Lordships of the Judicial 
Oommittee held on 20th Marchi, 1931, that no appeal 
lay.- The petitioner having come to know of this in 
the first week, of May, 1931, filed an application for 
review of the judgment of the High Court on i2tn 
June, 1931: | i , 
.. Lfeld, (i) that the petition was barred and that 
the period between the judgment of the High Court 
and the application for leave to appeal could not be 
excluded under s. 5, Limitation Act; [p. 564, col. 1.j 

(:i) that the period between the granting of leave 
to appeal and the Privy Council judgment could not 
be excluded unders. 14 (2) as there were no grounds 
for. believing that an appeal lay to the Privy Coun- 
cil as a matter of law. |p 564, col. 2] f 
„ Pet Mitter, J.— The scheme of ` the order relating 
to review in the Oivil Procedure Code is that in 
those Gases in which an appeal lies, the application 
for review should,be filed before, the “appeal is 
lodged and an application for review of a judgment 
is not competent aftethe appeal therefrom has been 
dismissed on- the- merits. [p: 565, col. 2.} ~ 

A mere mistakein law is not per se sufficient for 
asking the court to exércise its discretion under 
8 5, Limitation Act. Brij Indar v. Kanshi Ram (3); 
followed. [p. 566, col. 2] ` at 7 

Civil Rule for review of judgment in 
Appeal No. 30 of 1925, reported in 121 Ind. 


Cas, 737. 
144—711 & 72 
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‘Mr. Sarat Chunder Basak and Byed 
Nasim Ali, for the Petitioner. ` 
Messrs. N. N. Sircar, Surendra Madhub’ 
Mallick and Khagendra Nath Miiter, for 
the Opposite Party. ` e f 
-C.&. Ghose, Actg. ©. J.—Thisis a Rule 
obtained by the Secretary of State for 
India in Council calling upon the opposite 
party, the Hindusthan Co-operative Insur- 
ance Society, Limited, to show cause why 
an application filed in court on 12th June, 
1931, praying for a review of the judgment. 
and decree in First Appeal No. 30 of 1925 
disposed of by B. B. Ghose and Panton, JJ.; 
on 25th January, 1929, should not be enter- 
tained, though filed out of time, and why 
the said judgment and decree should not be 
reviewed upon certain grounds stated in 
the said application or why such other or 
further order should not be made as to 
this court may seem fit and proper, i 
The facts involved in the said appeal 
and in the application on waich this: rule 
was issued, shortly stated, are as follows: 
It appears that the Calcutta Improvement; 
Trust formulated a scheme, namely, Scheme’ 
No. 15 for the improvement of certain areas. 
in Ballygunge. Thereafter a declaration was 
made and published under s. 6, Land Ac- 
quisition Act, notifying for acquisition of 
certain lands in that area for the purpose of 
the said scheme. The lands under acquisi- 
tion were part of a largé area measuring 
about 162 bighas and they had been pur-, 
chased by the Insurance Society on certain 
dates between August, 1917 and May, 1918. 
It further appears that the Insurance 
Society had prepared a scheme for develop- 
ing their property as. building sites with 
roads giving access thereto. As: regards 
the land under acquisition, the Collector 
under the Land Acquisition Act valued the 
same at Rs. 32,000. The Insurance Society 
was dissafisied with this valuation and 
also with the method’ of valuation adopted 
by the Collector. They accordingly ap- 
plied for and obtained a reference to the 
Tribunal. under 
s. 18, Land Acquisition -Act, read with 
the relevarit sections in the Calcutta 
Improvement Act.: In their Scheme No. 
15, the Calcutta Improvement Trust provid- 
ed for a roadway 100 feet in width runn- 
ing east ` to west and, passing 
area belonging to the 
Insurance Society. It appears that at the 
hearing of the reference, the Calcutta 
Improvement Tribunal accepted the valua- 
tion of the land under acquisition as.made 
by the Collector and dismissed the re- 
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ference. The Insurance Society being 
dissatisfied with the .order made by the 
Calcutta Improvement Tribunal preferred 
an appeal to this court being First Appeal 
No. 30 of 1925. ‘That. appeal came up 
for hearing as stated’ above before B. B. 
Ghose and Panton, JJ. The learned 

‘Judges came to the conclusion that the 
Insurance Society had become aware of 
the, said Scheme No. 15,for constructing a 
road which was to run ‘partly through the 
area belonging to the Society.- ` 


` . ‘The learned Judges observed as follows 
in the course of their judgment : - 
- * The‘ document I refer tois Ex F, -dated J0th 
August, 1918, which contains the proceedingsof a 
meeting ofthe directors of the scciety. From that 
document it appears that they became aware of the 
scheme ofthe Improvement Trust fcr -building a 
road which-was to run partly through ths society's 
property and the construction of which was to be 
taken up as an urgent matter. Then it proceeds thus : 
“This might have operated as abar to the immediate 
sale of a considerable number of the society's pro- 
posed plots. It was however found possible to avoid 
this contingency by making the society's proposed 
development road in Scheme No. 2 follow the slightly 
different line of aroad projected by the trust (thus 
: avoiding all crogs-rodds in this scheme:-and leaving 
out ofthe schemes strip of land alongside the 
Improvement Trust drainage road alignment to which 
the Ohairman of the Trust agreed.’ From this 
document, as wellas the evidence of the Secretary 
_ of the society, Mr. S. N. Tagore, and that of Mr. O. K. 
Sircar, an Engineer examined on behalf of the society, 
it is apparent that it wastheir intention to drive a 
40 feet broad road ator about the place which they 
knew was going to be acquired by the Trust. ‘The 
-disposition of the- property should therefore be held 
to be building sites.witha read 40 feet wide for 
allowing access to the sites that were | going to ‘be 
sold. The knowledge of the fact that the Improve- 
inent Trust was going to build a 100 feet road by 
< acquiring a part of their property induced the society 
to keep vacant a 100 feet broad plot of land. ‘But 
that, Ihave already said, cannot be taken as the 
present disposition of the land. The’ question now 
is what-should be the valuation of the land acquired, 
Sir , Binod Mitter, on behalf-of the Secretary of State 
argued that the matter, should be sent back to'the 
Tribunal for working out_ the valuation, We are 
unable to agree with that suggestion in the particular 
- case. The learned Advccate General, on behalf of the 
appellant, pointed out that the valuer on behalf of the 
Secretary of State has worked out the maiket.value of 
. the land according to the scheme.as given by Mr. 
O. K.Sirearon behalf of the scciety, and we are 
of opinion ‘that, if “that be taken as the proper 
valuation of ‘the land acquired, the respondent’ has 
no right to-.complain.. The valuation carnot,. in 
any case, be lower than what was -stated:by the 
tespondent 8 valuer, Satya Prckes Sircar. After 
deducting ‘thé value of the land for. a 40feet road 
and the costof-making the roadway, he has put 
the value of the Jand at- Rs.. 84,330, ” and it seems 
to.me that that is the most equitable way _. of valu- 
ing the land acquired. It was contended on behalf 
_ of the ‘appellant, that the valuation was increased 
. by thgt witness during - his cross-examinaticn to 
one lakh odd. : We have gone through his crogs-exa- 
fuinaticn, and it seems that tkat increase was mede 
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on a hypothetical basis and cannot be taken as 4 
proper valuation, The appeal is, accoraingly, al- 
lowed in part, theaward of the Collector and thé 
Tribunal is varied ,and the society is allowed 
Rs. 94,000:as the market value according to the 
disposition ofthe land at the time of the declara- 
tion plus the statutory allowance and damages at the 
rate allowed by the Collector. Heving regard to the 
fact that there hasbeen a partial. success on both 
sides, there will be no orderas to costsin either of 
the courts.” 


The Secretary of State thereafter ap- 
plied for and obtained leave io appeal to 
His Majesty in Council against the judg- 
ment and decree of B. B. Ghose and Panton, 
JJ. Leave was granted on 2nd July, 
1929, “At the time when the Secretary of 
State obtained the said leave, the Insurance 
Society, who were of opinion that a larger 
sum of money should have been.allowed 
on account of compensation, alsó applied 
for and obtained a similar leave to appeal 
to His Majesty in Council. The two appeals 
to His Majesty in Council were numibered 
16 and 19 of 1929 and were disposed of by 
their Lordships of the Judicial Committee 
on 20th March, 1931. ‘Their Lordships held 
that the appeals were incompetent and 
they accordingly dismissed the same on 
the ground that the statute did not provide 
for an appeal to His Majesty in Council, 
having regard to the circumstances disclos-. 
‘ed on the record. : D : 

. It is stated on behalf of the Secretary of- 
State that the fact of the dismissal of the 

said appeals by their Lordships became 

known in Calcutta about the end of April 

or at any rate in the first week of May, 193]. 

There is some dispute about that as is 

evidenced by an affidavit made by Mr. 

Surendra Madhub Mallick, an Advocate of . 
this Court, but for the purposes of this 

Rule we shall proceed on the footing that 

the Secretary of State became apprised of 

the fact of the dismissal of the said 

appeals inthe first week of May, 1931 and 

pay no attention to Mr. Mallick’s affidavit 

which ought not to have been made. | 

It is now alleged on behalf of the Secre- 
tary cf State in the present claim that in 
taking the figure Rs. 94,330 as the estimate 
of the value of the land acquired after 
making the necessary deductions including 
‘the cost of constructing a roadway, the 
learned Judges (B. B. Ghose and Panton, 
JJ.) fell into an error, namely, that the 
Government expert referred to in the said 
judgment arrived’ at the said figure allow- 
‘ing a road 1,600 feet long and 40 feet 
wide, wherees as. a matter,of : fact tha 
‘Government expert. calculated: the value on 


Mr. CO. K, Sircar's lay out as shown in Ex, `. 


1933 
22 which provided only for four small roads 
‘of 100 feet long, two only 40 feet wide and 
two others 20 feet wide, covering a total 
road space of 16 cottas 10 chattaks 30 
square feet. In this- connection. attention 
is drawn by the Secretary of State to the 
evidence of the Government expert as also 
tothe deposition of Mr. ©. K. Sircar, and 
it is claimed by the Secretary of State 
that giving effect to the findings of the 
learned Judges as regards the principle of 
valuation, the value of the land in question 
could not pozsibly exceed Rs. 40,000. 

In the events which haye occurred the 
Secretary of State claims that the present 
application, in view of the provisions of 
ss. 5 and 14 (2), Limitation Act, should 
be held tobe in time and that on the 
merits it may be held that there is an 
error apparent on the face of the record, 
namely, that the said figure of Rs. 94,330 
was arrived at not after allowing for a 
40 feet road of the. entire “length of 1,600 
feet, but on Mr. C. K. Sircar’s lay cut which 
provided for only four small roads each 100 
feet long of which two were 40 feet wide 
and the other two 20 feet, wide. 

The present application is strenuously 
resisted on behalf of the Insurance Society 
on the ground that the application itself 
‘is hopelessly barred: by ‘limitation. It is 
argued on their behalf that the Secretary 
of State has not given any explanation 
whatsoever asto why the following period 
of delay should be excused under s. 5, 
Limitation Act, namely, the period from 
25th January, 1929, when the judgment of 
this Court was pronounced on the appeal 
itself, and 22nd April; 1929, when the 
Secretary of State applied for leave to 
appeal to His Majesty in Council, and the 
period from 20th March, 1931, when their 
Lordships pronounced judgment and 12th 
June, 1931, when the present application 
for review was filed in Court. It is 
further submitted on behalfof the Insur- 
ance Society that the period between 22nd 
April, 1929, and 20th March, 1931, cannot’ 
be excused under the provisions of s. 14 
(2), Limitation Act. On the merits, the 
Insurance Society contended that there has 
been no error whatsoever apparent on the 
face of the record as claimed by the 
Secretary of State. : 

' Weare by no, means sure that on the 
merits the Secretary of State has no 
grievance. Asfaras wecan makeout from 
the record before us, the position of affairs 
was as follows, The Insurance Society 
purchased a large area 01 land and proceed- 
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ed to develop thesameas building sites. In 
1918 they cameto know that the Calcutta 
Improvement Trust intended to runa 100 
feet east to west road through their land 
and they prepared a lay out incorporating 
this road and leaving a vacant strip of 100 
feet for aroadway. The Collector held that 
this was land over which the owners of plots’ 
adjacent to it had rights of way and that it 
was not building land, and-he awarded 
compensation ‘on that basis. The Calcutta 
Improvement Tribunal upheld the finding of 
the Collector. This Court however set it 
aside and found that the Society's intention 
had been torun a40 feet east to west road 
which the Calcutta Improvement ‘Trust 
subsequently made a 100 feet road. Their 
Lordships’ finding was that the disposition of 
the property should be held to be building 
sites with a 40 feet wide road for allowing 
access to the sites that were going to be sold. 
The learned Judges stated that the value 
of the land should not be less than what 
was stated by the Government valuer after 
deducting the value of land for'a 40 feet 
road and the cost of making the roadway. 
He (the Government valuer) according to 
the Judges, put the value of the land at 
Rs. 94,330 and it seemed to the Judges that 
this was the most equitable way of valuing 
the land. 

It is reasonably clear toour minds from 
the record that the valuation of Rs. 94,330 
by the Government expert was not the valua» 
tion of the land after deducting the land 
for a40 feet road and the cost of making 
the roadway, but it appears to have been the 


.valuation of the land as building sites 


according tothe lay out by the Jnsurance 
Society's expert Mr. C. K. Sircar which did 
not show a 40 feet east to west rdad, but 
only one or two short -lengths 40 feet and 
20 feet north to south roads. The conten- 
tion on behalf of the Secretary of State is 
that asthe learned Judges found that there 
must be an east to west road but that its 
width should be restricted to 40 feet they’ 
should have found the value ol: the land 
to be about Rs. 31,075 plus one-fifth of the 
said amount, the aggregate amounting to 
Rs. 37,290. Weare of opinion that on the 
merits ‘there is a great deal to be said on 
behalf of the Secretary of State and that it 
does appear that he learned Judge féll into 
an error in arriving at the figure Rs, 94,330 
on the assumption made by them and . 
that the Secretary of State had a real 

grievance. i oe 

But be that as it may, for the reasons about 

40 be givenwe are of opinion that it is nih 
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possible for us, on the dis placed before 
us, to hold that the present pplication does 
properiy come within s/5 and s. 14 (2), 
Limitation Act, and that the delay which 
hss taken place should therefore be excused. 
Now it appears that immediately after the 
judgment of this Court had been pronounc- 
ed, the Secretary of State became aware of 
the. mistake which according to him had 
been made by the learned Judges who dis- 
posed of the said appeal.- This is apparent 
from the grounds takenin the ‘appeal to His 
Majesty in Council. But the Secretary of State 
now says that as he hadbeen advised io file an 
appeal'to His Majesty ‘in Council, he did 
not apply for review of judgment _ at that 
time.’ This is q position so extraordinary 
and so strange that we feel some difficulty 
in believing that the Secretary of State 
could have been so, advised by any respon- 
sible lawyer. It- is also claimed on behalf 
of the Secretary of State that he had good 
grounds for believing that an appeal lay 
to His Majesty in Council and that at no 
time prior to 20th March, 1931, did he be- 
come aware of the fact that an appeal to His 
Majesty i in Council was incompetent and 
that under the law there could be no such 
appeal. In passing, we may remark that the 
Secretary of - State knew at all material 
times that his right to appeal to the Privy 
Council was being contested and would be 
eontested before the Privy Council. It is 
also claimed on behalf of the Secretary of 
State that there has not been any undue 
delay between 20th March, 1931, and 12th 
June, 1931. 

. As regards the period between 20th March; 


1931 and 12th June,1931, we are not prepared ` 


to say that the delay has been such.as can- 
not be excused, ifit stood by- itself, under 
s. 5, Limitation Act. But the delay bet-, 
ween the two dates mentioned above does 
not. stand by ilself; the period between. 
these two dates has got tobe taken along. 
with the period which elapsed since the date 
- when judgment was pronounced by B. B. 
. Ghose and Panton, JJ., and must be con- 
sidered in relation "hereto. Now on the facts 
giated {itt cannot be maintained that the 
Secretary of Stale discovered the error in 
question after the pronouncement. of thé 
judgment of their Lordships, Indeed it is 
not disputed and it cannot be disputed 
that the Secretary of State was aware of 
_ the error referred to above immediately the 
judgment of this Court was pronounced. It. 
is incomprehensible as to why steps-were not. 
immediately ‘taken to apply for review of 


judgment, The learned Judges, if their. 


oan y 
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atlention had been drawn at that time, 
would no doubt have considered the matter 
and would have been in a pcsition to pass” 
suitable orders; but instead of that the 
Secretary of State took the extraordinary 
step of including in hisgrounds of appeal 
to His Majesty in Council the: ‘ground rela; 
ting to the matter now under discussion and 
chose to content himself by taking that 
ground with full notice of the precarious 
nature of the right to. appeal to the Privy 
Council and trusting to the chances of the 
litigation in which he had been engaged: see 
in this connection O. XLVII, r. L cl. (a), 
Civil Procedure Code. 

We can find nothing in the cir ‘cumstances 
disclosed which can induce us to excuse 
the period between the date when the judg; 
ment, was pronounced and the date when 
leave to appeal to His Majesty in Council 
was applied for. And in the circumstances 
of the present case, we are not preparel to 
hold that the Secretary of State has made 
out any good ground for the contention he 
has put forward, namely, that the period 
between the date when leave to appeal. to 
His Majesty in Council was applied for and 
the date when their Lordships of the Judicial 
Committee pronounced judgment should be 
excused onthe ground that the Secretary of 
State was engag ged in a bona fide manner in 
We are no; pre- 
pared to say that because the then Sir 
Lancelot Sanderson, C. J., and Walmsley, J., 
had given leave to appeal to His “Majesty 
it Council in-a. previous case that in itself 
was sufficient to warrant the conclusion that 
as a matter of law an appeal to His Majesty: 
in Council in the circumstances disclcsed in 
the present record was competent and that, 
the Secretary of State had any-gosd groands 
for believing that the mistake such as it 
was might be rectified by their Lordships of 
the Judicial Committee. This is not and can- 
not be treated as an application for amend- 
ment of decree. 

In this view of. the matter the only con- 
clusion to which we can come is that a 
sufficient case has not been made out for 
excusing the period between .the date when 
leave to appealto His Majesty in Council 
was applied forand the date when their 
Lordships of the Judicial Committee pro-. 
nouncéd judgment. But assuming that this: 
period can, even at the risk of straining the 
matter in favour of the Secretary .of State,- 
be condoned under s. 14 (2), Laon Act, 
the earlier period has got to be taken along: 
with the time which has elapsed till 12th, 
June, 193], when the present application for: 
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‘review was filed in Court, and on considera-: 
tion of the- entire circumstances it is‘ 
impossible for us to hold thst the application: 
itself can be b:oaght within lhe purview of 
8.9, LimitationtAct. Undeér these circums: 
tances, much as we regret the conclusion it is 
impossible for us to afford any relief to ‘the’ 
Secretary of State and we are of opinion that 
this Rulemust be discharged. ‘There will 
be noorder for costs, : 

Mitter, J,—I- agree with 
Chief Justice in the conclusion he has 
arrived at in this case. Iregret I have to 
come to the conclusion that the Rule obtain- 
ed by the Secretary of State for review of 
the judgment of B,B. Ghose and Panton, JJ., 
must be discharged on the ground ofJimita- 
tion for the merits ofthe Rule ssem to my 
mind to be in favour, of the applicant’s 
contention. 
been constrained to arrive at for though the 
merits of the Rule are in favour of the appli- 
cant forreview the opposite party in this 
Rule, viz., the Hindusthan Co-operative 
Banking Sosiety have acquired a valuable 
right by reason of the statute of limitations: 
Itis not necessary to re-state the facts as 
they have been stated. with very great 
lucidity inthe judgment just delivered by 
the learned Chief Justice. - 

It appears that the judgment of the High 
Court, which is sought to be reviewed, was 
delivered on 25th January, 1929. On 22nd 
April, 1929, the Secretary of State applied for 
leave to appeal to His Majesty in Council 
and in the ' grounds of appeal a specific 
ground was taken to the effect, 

“that the valuation made by the High Court in 
modification of the Collector's award and 
Tribunal’s decision is not supported by the 
decision and finding arrived at by the Honourable 
Court in its judgment, that it was the intention of 
the society to drivea 40 feet broad road ator about 
the place which they knew was going to be acquired 
by the trust in view of the evidence in the case”: see 
Gr. No, 10, p. 302 of the Privy Council Paper Book.” 

This ground wasalso taken in other forms 
in grounds Nos. 13 and 14which are to the 
following effect: 

“4 13. For that at least 40 feet ought to have been 
excluded on the Honourable Oourt’s finding about the 
disposition of this strip; and (14) for that this 
Honourable Court is inerror in referring to 20 feet 
and 40 feet north to south road as shown in Ex. 22 aga 
40 fest road" 

Although these grounds were raised in the 
Secretary of State's petition for leave to 
appealto His “Majesty in Council it seems 
somewhat strange that no attempt was made 
for applying for review of judgment, on a. 
ground which it is now alleged was apparent 
on the face of the record. The Hindusthan 
Society was not satisfied with the amount, 
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enhanced by the High Court and they wanted 
a greater increase of the compensation 
money:and they applied for review on 22nd 
April, 1929, and after that also made an 
application for leave on 17th May; 1929, It. 
appears to me that the scheme of the order 
relating to review in the Civil Procedure 
Code isthat in those cases. in which an 
appeal lies the application for review should 
be filed before the appeal islodged. In 
this case, at any rate the Secretary of State 
thoughtithat an appeal would lie to His 
Majesty in Council against the order of the 
High Cotirt and in this view they were 
fortified by the decision of Sanderson, O. J., 
and Walmsley, J., in a previous case and as 
á matter of fact it was also so held’ by the 
learned Chief Justice (Sir George Rankin) 
when he granted leave to appeal in this ĉase. 
I fail to understand why in these cjrcum- 
stances-the application for review was not 
made prior to the filing of the application 
for leave, There seems to be no reasonable 
excuse for this course. The advisers of the 
Secretary of State knew then that in their; 
view two remedies were open, one an appli- 
cation for review of judgment and ‘the 
other an appeal. The Secretary of State 
knew as appears from: the affidavit of Mre 
Surendra Nath Tagore that his right to 
appeal to His Majesty in Council was being 
contested by the Society. They knew | also 
that the question was raised before the 
Judges who were dealing -with the leave 
application and must have anticipated that: 
this objection as tothe competency of the 
appeal would be repeated before their Lord- 
ships of the Judicial Committee of the Privy 
Council. In these circumstances it is 
difficult to understand why the Secretary of- 
State was not advised to take the course 
which thelaw suggests that in appealable 
cases the review application should be filed 
before the appealis lodged, see O. XLVII, 
r. 1, cl. (a), Civil Procedure Code, 

I felt some doubt in the course of argu- 
ment if an application for review would lie 
after the appeal had been dismissed by their 
Lordships ofthe Judicial Committee on the 
ground that the appeal to their Lordships 
was incompetent. Ithad been held in some 
cases that whe2 an appeal has been preferred 
before the application for review and’ the 
appeal had been dismissed no application 
can be made for review of thé decree. In a’ 
case relied on by the learned Advocate 
General in the course of “argument it has 
been laid down that a partly against tyhom 
a decree-has been passed is precluded after 
dismissalofthe appeal under O. XLI, r. 11 


566 


from applying for a review: see Ramappa vY. 
Bharina (1). Thesanie view has been taken 
in Hariganu v. Hariganw (2), but it has 
been contended on behalf of the Secretary 
of State that these cases are distinguishable 
from the present asin the present case there 
is no decision by their Lordships of the Privy 
Council on the merits of the appeal and the 
effect of their Lordships’ order is to declare 
that they had no jurisdiction to entertain the 
appeal. There is some ‘substance in this 
contention of the Secretary of State but it is 
not necessary to express any final opinion in 
the view which we have taken on the 
question of limitation. 
merits of the review application I had some 


doubt in the course of argument as to. 


whether the ground of review was not the 
misappreciation of the evidence of C. K. 
Sircar and the Government valuer by the 
learned Judges, and if that was so there was 

. no ground for review within the meaning of 
O.XLVI, r. lof the Code, but on further 
consideration I was of opinion that it is 
possible to regardthe ground having regard 
to the findings ofthe learned Judges read 
with theevidence of C. K. Sircar and the 
Government valuer as an error apparent on 
the face of the record. Tt is not the case of a 
rehearing for the purpose of seeing whether 
„a different conclusion on the merits s should be 
adopted, but an application for varying 
the judgment’ which would have been 
different ifthe apparent error had been dis- 
covered. 

I would therefore rest my Dan on the 
ground that no explanation has been given as 
to why.the review was not filed between the 
dateof judgment and the application for 
leave to His Majesty in Council. The 
Secretary of Statemight have pursued both 
the remedies simultaneously and in the 
ordinary course of human events one would 
have expected that application should have 
been made a day before the time limited by 
law on- half the court-fee to the learned 
Judges who decided the appeal who might 
have set matters right,if they were convinced 
of the apparent error on the face of the 
record and this period has to be taken into 

account for considering whether sufficient 
cause has not been made out for extending 
the period of limitation. Iam of opinion 
that no sufficient cause has been made out 
and the rule must be discharged. 

` The learned Senior Government Pleader 
has then sought to induce us to treat this 

(1) 30 B 525; 8 Bom. L R 842. 


- (2) 118 Ind. Cas, 255; A IR 1929 Bom, 255; 31 
Bom L R 436; Ind. Rul. (1929) Bom. 447. 
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application as an application for the amend-. 
ment of the decree or judgment under s. 152, 
Civil Procedure Code. I am of opinion that 
this contention cannot beaccepted. Thisis 
not merely an error in calculation but at any 
rate the two depositions referred to and the 
findings have to beconsidered before the 
error could be discovered. The learned 
Judges have put down the sum of Rs. 94,000 
odd in their judgment and in doing so have ` 
overlooked the effect of the Government 
valuer’s evidence. In these circumstances 
this cannot be treated as an arithmetical 
error as to becapable of being corrected. 
under s. 152, Civil Procedure Code. If we 
had been of opinion that the application of 
the Secretary of State was not barred by 
limitation it is doubtful if we might not have 
to rehear the appeal instead of rectifying the 
judgment and decree i in this proceeding for 
review. 

Itis said that the Secretary of State was 
misled by a mistake in law that an appeal 
was competent and did not file the applica- 
tion for reviewin the hope that the same 
relief would be granted in appeal but a mere 
mistake in law is not per se suffcient for 
asking the court to exercise its discretion 
under 8. 5, Limitation Act: see the decision 
of the Judicial Committee in Brij Indar v, 
Kanshi Ram (3), and it has been already 
said that there was no reasonable cause for 
not filing both the appeal and review. 


N.A. . Rule discharged. 
3) 42 Ind Cas 43; AIR 1917 P O 156; 441 A 218 
45 0 94; 33 ML J 489; 22M L T 362; 6 L W 592; 1°6 
P WR 1917:15 A LJ 117; 19 Bom L R866; 3P LW 
313: 26 O L J 572; 101P-R 1917: (1917) M WN 812; 
22 O W N 169,127 PL R 1917 (P. O) 





OUDH CHIEF COURT. 
Criminal Revision No. 109 of 1932. 
January 11, 1933. 

NANAVUTTY, J. 

MADHO SURENDRA SAHAI AND ANOTHER 
— ACCUSED — APPLICANTS 


VETSUS 
Lala GOBARDHAN LAT—Compiainant— 
Opposite Party, 

Criminal Procedure Code (Act V of 1898),3 79— 
Jurisdiction— Accused giving bogus cheque to com- 
plainant at M ona Bank at C—Complainant pre- 
senting for payment to Bank at F —Cheque dishonour- 
ed—Jurisdiction of Court at F to inquire into 
offence. 

Where a person is accused of the commission of. 
any offence by reason first of the thing which had 
been done and secondly of any consequence which 
had ensued, then jurisdiction is conferred on the 
court where the act had been done or where the cop- 
sequence had ensued .[p. 569, col. L] 
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In payment of certain sums of. money dueto the 
complainant the accused gave him a post dated bogus 
cheque at-Mona BankatC, The cheque was pre- 
sented for payment toa Bank at F. The cheque 
was dishonoured as the accused had no account with 
the Bankat O: 

Held, that while the offence of cheating was com- 
pleted at M where the bogus cheque was drawn, the 
Joss which was incurred by the complainant at F was 
a necessary and inevitable consequence of the bogus 
cheque issued by the complainant, and hence not only 
were the courts at M and O, entitled to enquire into 
the offence of cheating said tohave been committed 
by thé accused, but the criminal Courts at F had 
also jurisdiction to enquire into the offence. In re 
Jivandas Savachand' (9), relied on. |p. 570; col. 2.) . . 

[Case law digcussed ] : : 


Application for revision of the order of the 
Sessions Judge, Fyzabad, dated the 29th 
September, 1932, 

Dr. Jagat Narain Dr. J.N. Misra and 
Messrs. R. F. Bahadurji and Bhagwati 
Nath, for the Applicants. 

Messrs. H. G. Walford and R. Shanglu, 
for Opposite Party. 

Judgment.—This is an application for 
revision under ss. 435 and 439 of the Code 
of Criminal Procedure against an order of 
the learned Sessions Judge of Fyzabad 
dated the 29th September, 1932, setting 
aside the order of Pandit Sheo Karan Nath 
Misra, Deputy Magistrate of Fyzabad, and 
ordering a further enquiry into the com- 
plaint of Lala Gobardhan Lal against the 
D sa of the Manjha estate, Sursand 

aj. 

The facts out of which this application for 
revision arises are briefly as follows : — 

The complainant Babu Gobardhan Lal 
and Babu Krishna Narain are partners of a 
firm in Fyzabad known as the Motor Stores 
Company. The applicants Babu Madho 
Surendra Sahi and Babu Ragho Surendra 
Sahi are the proprietors of the Sursand 
estate in the province of Behar. The latter 
purchased certain motor cars‘and accessories 
from the Motor Stores Co. at Fyzabad, and 
executed a pro-note for Rs. 15,500 in favour 
of Babu Krishna Narain on the lst of 
October, 1929. This pro-note was actually 
executed by Babu Madho Surendra Sahi in 
favour of Babu Krishna Narain and is mark- 
ed Ex. 1. Thereceipt in respect of this pro- 
note was also executed by Babu Madho Sur- 
endra Sahi in favour of Babu Krishna Narain 
and is marked Ex. 2, The amount for which 
this pro-note was executed was paid by Babu. 
Krishna Narain through a cheque drawn 
by him in favour of Babu Madho Sur- 
endra Sahi. The sum due to the Motor 
Stores Company from the brothers Madho 
Surendra Sahi and Ragho Surendra - Sahi 
was a little over Rs, 15,500 for which tha 
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elder of the two brothers executed this 
pro-note (Ex. 1), Subsequently Babu 
Madho Surendra Sahi, the elder bro- 
ther, purchased another car as also other 
accessories for it from the Motor Stores 
Company at Fyzabad, and in payment 
of the purchase price of this car and all 
the other accessories Babu Madho Surenda 
Sahi executed a pro-note in favour of 
Babu Krishna Narain in which he included 
also the amount of the earlier pro-note. 
This second pro-note was for a sum of 
Rs. 22,687-3 and was executed on the 4th 
of May, 1930. Out of this sum of 
Rs. 22,687-3, Rs. 15,500 were due to Babu 
Krishna Narain for the earlier pro-note 
Ex. 1 and the balance of the second pro- 
note (Ex. 3) was due to the complainant 
and the Motor Stores Company. The sums 
mentioned in the pro-notes Exs, 1 and 3 
carried interest at 12 per cent. per annum 
and it was agreed upon by the executant 
of these pro-notes Babu Madho Surendra 
Sahi that the payment of the sums due 
on these pro-notes would be made at 
Fyzabad. Subsequently the .complainant 
Lala Gobardhan Lal as well as Babu 
Krishna Narain dunned the applicants for 
the payment of ihe sums due under 
pro-note Ex. 3 and the complainant Lala 
Gobardhan Lal even went to Manjha, the 
head-quarters of Sursand estate to 
demand the money due to him. This visit 
was made in October, 1930, but Madho 
Surendra Sahi and his brother Ragho 
Surendra Sahi put the complainant off 
with frivolous excuses. The complainant 
insisted upon payment of money due to 
him and was even willing to forego a 
sum of over Rs. 1,000 if the amount due 
to him. on the pro-note Ex. 3 was paid 
up at once. To this’ Babu Madho Sur- 
endra Sahi agreed and it was settled 
between the parties that the complainant 
should accept Rs. 22,134 in full satisfac- 
tion of the sum due under the pro-note 
Ex. 3 to the Motor Stores Company includ- 
ing the amount of Rs. 15,500 due to 
Babu Krishna Narain. Thereupon var- - 
ious vouchers for the car purchased by 
Babu Madho Surendra Sahi and for other 
accessories purchased by the two brothers 
from the Motor Stores Co., were handed 
over to them and a cheque for Rs. 22,134 
was drawn up by Ragho Surendra Sahi 
at the instance of his elder brother Babu 
Madho Surendra Sahi in favour of Babu 
Krishna Narain. The cheque was drawn 
on the Bank of Behar Limited at Chhapra. 
That cheque is marked Ex, 4. The com- 
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plainant requested tho applicants to give 
him a cheque either on the Imperial Bank 
ofiIndia at Fyzabad or Fayzabad Branch of 
the Allahabad Bank. Limited but Babu Ma- 
dho Surendra Sahi informed the complainant 
that he had no account with either the 
Imperial Bank of India at Fyzabad-or 
. with the Fyzabad Branch of the Allaha- 
bad Bank Limited. It should be mention-. 
ed here that Babu Madho Surendra Sahi 
and his brother Babu. Ragho Surendra 
Sahi. had no account with the Bank of 
of Behar Ltd. at Chappra in their own 
names. At the time of the arguments a 
pass-book was shown to me belonging 
to Babu Girja Prasad, the private 
secretary of the taluqdar of the Sursand 
estate. It is significant to note that Babu 
Madho Surendra Sahi and Babu Ragho 
Surendra Sahi did not ask their private 
secretary Babu Girja Prasad who had an 
account with the Bank of Behar Ltd., at 
Chhapra to draw.up a cheque for 
Rs.22,134 in favour of Babu Krishna Narain 
- ‘but with ANI knowledge of the fact that 
they. had no account whatsoever with the 
Bank, of Behar Ltd., they gave the com- 
plainant a cheque for Rs. 22,1384 in full 
satisfaction of the dmounts due on. the 
pro-note (Ex. 3) knowing full well that 
the cheque would be dishonoured at once, 
whenever it was presented for encash-. 
ment, To conceal the fraud practised by 
them Babu Madho Surendra Sahi asked 
the complainant Lala Gobardhan Lal not 
to cash this cheque till five months later, 
and the cheque was. post-dated and bore 
the date ‘15th of February, 1931’. When 
the . complainant, enquired from Babu 
Madho Surendra Sahi for his -dating the 
cheque ;‘loth February,.1931’, and for asking 
that the cheque should not be cashed till 
five months later, Babu Madho Surendra 
Sahi replied that he was suffering a great loss 
if the cheque was presented for payment 
earlier than the 15th of February, 193), 
The complainant was thus-deceived into ac- 
cepting a bogus cheque for Rs. 22,134 in. 
full satisfaction of -his genuine claim 
under the pro-ncte Ex. 3. This cheque 
was drawn by @ person wko had no: ac- 
count with the Bank of Behar and the 


complainant swears that if he had known that. 


Babu Ragho Surendra Sahi, who had drawn 
the cheque and his brother Babu Madho 
Surendra Sahi, who had asked him to issue 


the cheque, had no account with the Bank’ 


of Behar Ltd., at Chhapra he would never 
have accepted the cheque so drawn by Babu 


Ragho Surendra Sahi in favour of Babu. 
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Krishna Narain. He further complains- that 
he accepted a cheque for a lesser amount 
ihan what was due to the Motor Stores:Co., 
under the pro-note (Ex. 3) simply because 
he thought that the debt due to him was 
being discharged quickly by the issue of this’ 
cheque. When the cheque was presented for 
encashment by the Fyzabad Branch of, the 
Impérial Bank of India, to. whom it was 
endorsed by Babu Krishna Narain,it was dis- 
honoured and the Fyzabad Branch of the Im- 
perial Bank of India was informed by aslip 
No. 5477. dated the 27th of February, 1931, 
from the Bank of Behar Ltd.,at Chhapra to 
the effect that the drawer of this cheque for 
Rs. {22,134 had no account with that Bank. 
This cheque (Hx, 4) for Rs. 22,134 was 
présented for encashment twice by he 
Imperial Bank of India, Fyzabad Branch, 
and it was twice dishonoured. Before pre-- 
senting the cheque (Ex. 4) at the Fyzabad 
Branch of the Imperial Bank of India the 
complainant sent a letter to- Babu Madho 
Surendra Sahi informing him that the 
cheque would be presented for encashment, 
at the Bank of Behar Ltd., by the Imperial 
Bank of India, Fyzabad Branch, and that 
it should be duly honoured by that Bank. 
A telegram was received by the complainant 
addressed to Krishna Narain at Fyzabad on . 
the llth of February, 1931, purporting 
to have been sent by Babu Ragho' Surendra 
Sahi who is described as Kuar Sahib in the- 
telegram requesting the complainant to wait 
for ten days more and on the 26th of February, 
1931, there was another telegram sent by 
Raja Madho Surendra Sahi to Babu Krishna 
Narain of the Motor Stores Co., at Fyzabad- 
requesting him to come immediately with 
the cheque and the money would be arrang- 
ed’ for payment ofthe cheque, A few moie 
lettersand telegrams were exchang<d þet- 
ween the parties but as no payment was 
made by the applicants Babu Madho 
Surendra Sahiand Babu Ragho Surendra 
Sahi, Babu Madho Prasad, an Advocate of 
Fyzabad, sent on behalf of the complainant 
a lawyer's notice to the accused Babu Ragho 
Surendra Sahi under a registered cover and 
thereafter the present complaint was lodged 
by Lala Gobardhan Lal on the 14 of October, 
1931, charging Babu Madho Surendra Sahi 
and Ragho Surendra Sahi with an offence 
of cheating punishable under s.417 ofthe 
Indian Penal Code. : 

Ihave heard the learned Counsel for the 
applicants Dr. Jagat Narain at great length. 
The first point argued before me is the 
question of jurisdiction, It has been con- 
tended on behalf ofthe applicants that the 
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Court of the Deputy Magistrate at Fyzabad: 
had : no jurisdiction to entertain this come- 
plaint of Lala Gobardhan Lal. In this 
connection the relevant section of the Code 
of Criminal Procedure is g. 179 which lays 
down as follows :— a : 

“When a person is accused of the commission of any 
offence by reason of anything which has been done, 
and of any consequence which has ensued, such 
offence may be inquired into or tried by a court 
within the local limits of whose jurisdiction any such 
thing i been done, or’any such consequence has 
entus 1." 


The offence of which the accused-applicants 
stand charged is one of cheating, which has 
been defined ins. 415 as follows :— 

“Whoever, by deceiving any person, fraudulently 
or dishonestly induces the person so deceived to 
deliver any. property to any person, or to cors ‘nt that 
any perscn shall retain any property, or intentionally 
induces the person so deceiveu .to do or omit to ao 
anything which he would not docr omit if he were 
not so deceived, and which act or omission causes or 
is likely to cause damage or-harm to that personin 
body, mind, reputation or property is said to cheat.” 

For the purpose of determining the ques- 
tion of jurisdiction I have to assume that the 
entire story of the complainant as set forth 
by him is correct. The complainant Lala, 
Gobardhan Lal was deceived by the appli- 
cants at Manjha where the bogus cheque was 
drawn up and where also the complainant 
handed over the receipt and the vouchers 
relating to ‘the purchase of certain motor 
car accessories. The offence was, therefore 
clearly -cognizable by the Criminal Court 
at Manjha, It seems to me, however, that 
the offence was also cognizable by the court 
of a First or Second Class, Magistrate in 
Fyzabad District under s, 179 of the Code 
of Criminal Procedure. The phrase “by 
reason of any consequence which has 
ensued” occurring in s. 179 of the Code of 
Oriminal Procedure has been variously: 
interpreted by. different High Courts in 
India. : 

In Ganesht Lal v. Nand Kishore (1), it 
was held by Mr. Justice Karamat Husain 
that the word’ “consequence” occurring in 
g, 179 of the Code of Criminal Procedure 
means & consequence which forms a part 
and parcel of the offence and that it does 
not mean a consequence which is not such 
a direct result of the act of the offenderas 
to form no part of that offence. 

Inre Ram Bilas (2), it was held by the 
Madras High Court in a case of criminal 
breach of trust that as the hundis had been 
cashed and the proceeds misappropriated 
7 on Ind. Oas. 319; 34 A 487; 10 A LJ 45; 13 Cr. 


(2) 26 Ind Oas. 136; 38M 639; 16 MI T5037 
GU M W N 894; 15 Or, L J 686; 29 MOL J 
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by the accused in Bombay, the Court of the 
Sub-Divisional Magistrate of Erode had no 
jurisdiction to try that case., 

In Queen-Empress v. O'Brien (3), a wider 
construction of the phrase “by reason of any 
consequence which has . ensued” which 
occurs in s. 179 of the Code of Criminal 
Procedure was adopted. In this case O’Brien 
an employee of a company, the office of 
which was at Cawnpore was charged wiih 
an offence punishable under s. 408 of the 
Indian Penal Code. The.complainant al- 
leged that O’Brien wasincharge on behalf 
of the company, at a place in Bengal, of 
certain goods belonging to the company and 
was o.deréd to return. the said goods in 
Cawnpore, but he never did so and failed 
to account for the goods or their value, 
It was held that on the statement of the 
case put forward by the complainant the 
Court at Cawnpore had jurisdiction to 
inquire into the charge, inasmuch as the ` 
consequences of O'Brien's acts, namely, loss 
to the company, occurred in Cawnpore. 

Again in Emperor v. Mahadeo (4), it was 
held by Mr. Justice Tudball following’ the 
cass of Queen-Empress v. O’Brien (3), that 
the courts at Mirzapur had jurisdiction to 
try M, for whatever offence he had committed 
arising out ofthe transaction in the case, 
In tbis case one M was employed as an 
agent by a firm in Mirzapur, Gvods were 
entrusted to him forsale in various districts 
in Lower Bengal, and from time to time,as he 
sold gco ls, he remitted money to his emplce 
yers at Mirzapur, When called upon to 
furnish accounts, he offered to furnish 
Bs, 500 as a deposit, but did not submit 
any account. He was thereupon prosecuted 
for an offence under s. 408 of the Indian 
Penal Code in the court of a Magistrate of 
First Class in the district of Mirzapur and 
was co .victed and sentenced by the Magis- 
trate for the offence and his conviction and 
sentence were upheld on appeal by the 
Sessions Judge of Mirzapur, and the High 
Court of Allahabad held that he had been 
rightly convicted and that the courts at 
Mirzapur had jurisdiction to try the case, 
although the misappropriation of the money 
had teken place somewhere in Bengal. 

In Langridge v. Atkins (3), it was held by 
Mr. Justice Rafiq that the loss caused to ‘the 
person beneficially entitled to the prop- 
erty through a criminal breach of trust 
was a consequence which completed the 


(3) 19 A lil; A W N 1896, 191. 
(4) 6 Ind. Oas. 563; 32 A 397; 7 AL J 319; 11 Cr 
i 


L : 
(5) 17 Ind. Cas. 792; 35 A 29; 10 AL J 431;13 Cr 
LJ 856. aye 
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offence and that the prosecution would 
therefore, lie at the place where such 
loss occurred. In this case the decisions 
in Queen-Empress v. O’Brien (3) and Em- 
peror v. Mahadeo (4), were followed and 
the decision in Nirbhae Ram v. Kallu Ram 
(6), was dissented from. 

In the present case the loss to the 
complainant and the Motor Stores Co. 
occurred at Fyzabad. It was a loss that 
occurred not only to Babu Krishna Narain 
but also to the complainant and his firm 
of Motor Stores Co. ab Fyzabad. 

The learned Counsel for the applicants 
has relied upon a ruling of the Calcutta 
High Court reported as H. K. Bhedwar 
v. Rao Sahb C.S. R. Rao (7). The facts 
in this case areas follows :— 

The petitioner (H. K. Bhedwar) was a 
licensed book-maker of the Royal Cal- 
cutta Turf Club, On the assurance of 

-the opposite party (CO. S. R. Rao) that he 

. would pay up his losses, if any, punctual- 
ly on the settling day, the petitioner 
allowed the opposite party-to take bets 
on credit on the 9th of December, 1932. 
The debts due to the petitioner, by the 
opposite party in respect of bets on credit 
amounted to Rs. 1,591, for which the 
opposite party sent to the petitioner on 
the 15th of December, 1931, a crossed- 
cheque for Rs. 1,591 on the Indian In- 

. dustrial Bank. The cheque 
sented for payment on the 18th of 
December, 1932, when it was dishonoured. 
In these circumstances it was held that 
although the petitioner was deceived and 
thereby induced to take bets on credit 
from the opposite parly, the act which the 
petitioner was induced to do by reason of 
such deception had not caused or was not 
likely to caue damage or harm to himin 
body, mind, reputation or property, and 
that it did not follow that if the petitioner 
had refused to take bets on credit from 
the opposite party, the latter would of a 
certainty have had to offer bets by paying 
cash, and the opposite party might not 
have offered any bets at all. This case is 
not at allconcerned with the question of 
jurisdiction and has no bearing on that 
question. 

In Raghubir Saran v. Kurukshetra Motor 
Service Co. (8), it was held by a single 
Judge of the Lahore High Court that it 
was not necessary in order to establish the 

H 4 O 0 376. 

7) 74 Ind Oas. 76; A I R1924 Oal. 111; 270 W 
N 919; 89 OL J 273; 24 Or. LJ 748, p 

pan Ind, Oas. 623; A IR 1923 Lah. 90; 23 Cr. L. 
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offence of cheating to prove that the. dis- 
honest intention matured into actual-loss, 
and that the court which had jurisdiction. 
to try the offence was the one in whose 
jurisdiction the offence was committed and 
not the one in whose jurisdiction the loss 
was caused, and accordingly the complaint 
which was filed in Karnal district was 
transferred to the Court of the District 
Magistrate of Delhi. f 

The learned Counsel for the applicants 
also referred to a ruling of the Bombay 
High Court reported as In re Jivandas Sava- 
chand (9). This was a case relating to an 
offence of criminal breach of trust and it 
was held that although the loss to the 
principal or employer may be the usual 
and the normal result of an offence of 
criminal breach of trust, it was neither the 
necessary ingredient nor even the necessary 
consequence of the offence of criminal 
breach of trust. It was further held in 
this Full Bench ruling of the Bombay High 
Court that-s. 179 provided that when a 
person was accused of the commission of 
any offence by reason first of the thing 
which had been done, and secondly of any 
consequence which had ensued, the jurisdic- 
tion was conferred on the court where the 
act had been done or where the conseque- 
nee had ensued. Applying this test to the 
facts of the present case I -hold that while 
the offence of cheating was completed at 
Manjha the loss to the complainant which 
was necessary in consequence of the 
dishonouring of the cheque ensued at- 
Fyzabad. 

In Krishnamachart v. Messrs. Shaw 
Wallace and Co. (10), it was held that the 
case was governed by s. 181 of the Code 
of Criminal Procedure and not by s. 179 
of the Code of’Criminal Procedure. This 
was a case of criminal breach of trust and 
not one of cheating under s. 417, as is the 
present case. 

The learned Counsel for the applicants 
also. relied upon a ruling reported as 
Sheo Darshan Vaish v. Jitendra Nath Daw 
(11), in which it was héld that no fraudu- 
lent or dishonest intention on the part of 
the drawer of a cheque which was only 
meant asa security for the payment of a 
certain decreed amount could be presumed 
and that the facts of the case did not 

(9) 129 Ind. Cas. 385; AIR 1930 Bom. 490: 32 
Bom L R1195; 32 Or. L J 331; Ind Rul. (1931) 
Bom. 161. 2 


(10) 29 Ind Oas. 331: 39 M 576; 16 Cr L J 491; 18 
M L T25; (1915) M W N48; 29 M Lg 


178. 
(11) 110 Ind. Cas, 209; 5 O W N 357. 
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amount to an offence under s. 415, Indian 
‘Penal Code. This ruling has no ap- 
plicability to the facts and the circumsta- 
neces of the present case. Here a dishonest 
intention on the part of the applicants 
can very well be assumed from the cir- 
cumstances of the case as disclosed in the 
evidence of the complainant. The fact 
that neither the drawer of the cheque 
namely Babu Ragho Surendra Sahi nor 
his elder brother Babu Madho Surendra 
Sahi had any account with the Bank of 
Behar Ltd., and that they deliberately 
issued a bogus cheque in favour of Babu 
Krishna Narain .in full satisfaction of a 
genuine claim against them under the 
pro-note Ex, 3 clearly shows that they were 
not acting honourably, and all the facts 
and circumstances of the case point to a 
guilty intention or “mens rea” on their 
part. The subsequent conduct of the ap- 
plicants in procrastinating and in not 
taking any steps to pay off the amount 
entered in the cheque also goes to show 
that they had absolutely no intention to 
pay the amount due from them at the 
time when they issued the bogus cheque 
in favour of Babu Krishna Narain. The 
complainant and Babu Krishna Narain 
gave up their right to sue at Fyzabad 
under the pro-note Ex. 3 and entered into 
a fresh contract with the applicants when 
they accepted a cheque from them in lieu 
of the pro-note. They further suffered a 
loss of Rs. 1,084 which sum was remitted 
by them because of their belief that the 
amount due to them would be more quickly 
paid by means of the cheque issued in 
favour of Babu Krishna Narain. 


The learned Counsel for the complainant 
hasinvited my attention to a ruling of the 
Patna High Court reported as P. H. Metcalfe 
v. W. J. Watson 76 Ind Cas. 17 (12). Inthis 
case the accused resided and carried on busi- 
ness at Gaya and gave a cheque to the com- 
plainant, which was dishonoured by the Bank 
in Oalcutta on presentation. Correspond- 
ence then took place between the parties, 
and the crucial letter ‘which indicated that 
the complainant had been cheated was 
received by him.at Buxur. He filed a 
complaint against the accused for cheating 
at Buxur and in these circumstances it was 
held by the Patna High Court that Buxur 
Courts had jurisdiction to enquire into and 
try the offence. In the present case ihe 
complainant has. been deprived of . his 
valuable right of suing the applicants Babu 


(12) 16 Ind. Cas, 17. 
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Madho Surendra Sahi and Babu Ragho 
Surendra Sahi in Fyzabad on the pro-note 
(Ex. 3). Not only had the accused-appli- 
cants no account at all with the Bank of 
Behar Ltd., when one of them issued the 
cheque for Rs. 22,134 in favour of Babu . 
Krishna Narain but on ‘the 9thof February, 
1931, the elder brother Raja ;Madho 
Surendra Sahi sent a letter (Ex. L) asking 
the complainant for time to enable him 
(the Raja) to transmit money from the 
Imperial Bank of India to the Behar Bank 
Ltd., in order to pay the amount of the 
cheque. That letter was also fraudulently 
sent and it was never acted upon. The loss 
which wasincurred by thecomplainant and 
his firm known as the Motor Stores Co., at 
Fyzabad was a necessary and inevitable 
consequence of the bogus cheque issued by 
Babu Ragho Surendra Sahi on the Bank 
of Behar Ltd. 

In this connection the learned Counsel 
for the complainant invited my attention 
to a judgment of the Allahabad High 
Court reported as Govind Singh v. Bijay 
Bahadur singh (13). In this case it was’ 
agreed between the parties that the old 
debt be taken to be paid up and the 
rights and the liabilities be taken torest 
on a new footing, and it was held thatin 
that case the transaction was tantamount to 
the old debt being paid and the fact that 
nomoney changed hands was of no legal 
consequence. So too inthe present case the 
debt due on the pro-note (Ex. 3) was 
deemed to have been paid up and the 
rights and the liabilities of the parties were 
taken to rest on a new footing, namely the 
cheque issued by Babu Ragho Surendra 
Sahi in favour of Babu Krishna Narain on 
the Bank of Behar Ltd. Itisthus clear to 
my mind that though the act of deception 
took place in Manjha, its consequences 
arose in Fyzabad when the complainant who 
was deceived realised that he had been 
given a bogus cheque and cheated of 
his money. 
` It was held in Keshavjt Madhavji v. 
Emperor (14), that the giving of a cheque 
on a bank as payment for goods, or in 
payment of a debt did not amount toa 
representation that the person giving the 
cheque had money to the amount in ques- 
tion in the bank at the time, but that it did 
amount to a representation, (1) that he had 
authority to draw on the bank for that 

(13) 121 Ind. Cas 108; (1929) A LJ 1279; Al R 


"1929 All. 980; Ind Rul. (1930) All. 92; 52 A 169, 


(34) 126 Ind Cas 868; A I R 1930Bom°179:; 32 
Bom. LR 562; 31 Cr L J 1098; Ind Rul. (1930) 
Bom, 436; (1930) Or. Oas, 611, 
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amount, (2) that the cheque was a good and 
valid order for the payment of its amount 
and (3) that the cheque would be paid. - In 
other words the facts were such that in the 
ordinary course the amount entered in the 
‘cheque would be paid. It was further 
held that in a case of cheating by means 
of a cheque what the prosecution had to 
prove was to establish facts which prima 
facie pointed to the conclusion that the 
failure to meet the cheque wasnot acci- 
dental but was a consequence expected and, 
therefore, intended by the accused. - It 
would then be for the accused to establish 
any facts or circumstances: that may be in 
his favour and which may be specially 
within his knowledge and as to which the 
prosecution could not be expected to have 
any information. In the present case the 
complainant has clearly by his evidence 
made out a prima facie case of cheating. 
The accused have not been examined up 
* ¢onow and no written statement on their 
behalf has been filed to explain their con- 

uct. 

: In Emperor v. Bholasing Amersing (15), 
it was held that in order to prove the 
offence of cheating it was necessary to 
establish first that some one was deceived; 
secondly that the accused acted fraudulently 
or dishonestly or intentionally; and thirdly 
that by means of such deceit he was 
induced to change his position either by 
pariing with property or by doing some- 
thing to his own injury. All these ingredi- 
enis of the offence of cheating laid down’ 
by the learned Chief Justice of the Bom- 
bay High Court are prima facie made out 
in the sworn testimony of the complainant, 
and I am, therefore, not prepared to accept 
the contention of the learned Counnsel for 
the applicants that no offence of cheating 
has been made out by the testimony of th 
‘complainant Lala Gobardhan Lal. : 
The ‘learned Counsel for the applicants 
referred to a ruling of the Calcutta High 
Court reported as Legal Remembrancer v. 
Manmatha Bhushan Chatterji (16). I 
have examined that ruling and I find that 
the facts of that case are wholly dissimilar 
from the facts of the present case. 
In Sohoni’s Commentaries on the Code 
of Criminal Procedure (13th Edition, 1931) 
page 414 the law on the question of 
jurisdiction in respect’ of offences of” cheat- 
ing has been clearly and succintly sum- 


--(15) 81 Ind, Ons 926; 28 Bom. L R 2IL AT, R 
1994 Bom. 303; 25 Cr. L J 1102. | 

(16) 84 Ind. Cas, 554: 51 O 250; 28 C W N i60; AI 
R 1924 Oal.495; 26 Cr LJ 339. 
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marised, and it is pointed out- that the. 
offence of cheating may be tried at- the 
place wherp. the head office of the fi.m 
cheated is situate and where the loss has 
ensued. In the circumstances of the pre- 
sent case I hold that not only were the 
Courts at Chhapra and Manjha entitled 
to enquire into the offence of cheating 
said to have been committed by the ap- 
plicants Babu Madho Surendra Sahi and 
Babu Ragho Surendra Sahi but that the 
Criminel Courts at Fyzabad had also 
jurisdiction to enquire into the said offence.. 
The learned Deputy Magistrate of 
Fyzabad, who first enquired into the com- 
plaint of Lala Gobardhan Lal, came to 
the conclusion that it was very doubtful 
the Fyzabad Courts had any 
jurisdicsion to try the complaint .in 
question. He, however, considered that ‘he, 
had jurisdiction to entertain the complaint 
of Lala Gobardhan Lal and proceeded to 
dismiss the complaint on the ground that 
the facts alleged by the complainant did: 
not constitute a criminal offence. In 
revision the learned Sessions Judge of 
Fyzabad came to a clear and definite find- 
ing that the Fyzabad Courts had jurisdic. 
tion, to entertain the present complaint. ' 
For the reasons given above, I am’ of 
opinion that the conclusion arrived at 'by 
tke learned Sessions Judge of Fyzabad 
is correct and I hold that the Criminal 
Courts. of Fyzabad have jurisdiction to 
enquire into this complaint. 
. The learned Counsel for the applicants 
has strenuously argued before me thit the 
complaint of Lala Gobardhan Lal does 
not disclose the commission of any 
criminal offence of cheating against either 
of the two applicants Babu Madho Surendra, 
Sahi or Babu Ragho Surendra Sahi, On 
this question I think it is. highly in- 
expedient for me to express any opinion 
at this stage one way or the other, 
netwithstanding the eloquent appeals 
made .by the eminent Counsel for the ap- 
plicants. In para. 20 of their application 
for revision the applicants alleged: that the 
decision of the learned Sessions Judge of. 
Fyzabad amounted to a finding of guilt 
against them and that it was liable to be 
so interpreted by the Magistrates sub- 
ordinate to his jurisdiction. I feel, there- 
fore, that any expression of opinion given 
by me on the merits of the complainant's 


* story would be liable to be misconstrued 


by the Magistrate who has got seizin of 
the case and who will have to enquire into 
it. Suffice sit to say that after hearing the 
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arguments of the Jearned Counsel of both 
parties I em not prepared to say that the 
order of the learned Sessions . Judge 
directing a fresh enquiry into the com- 
plaint is wrong or unjustifiable. This 
matter will no doubt.come up before this 
court in appeal or revision when the case 
is finally decided on the merits and it 
would be, therefore, -highly injudicious on: 
my part to discuss et this stage the story 
of the complainant when no witnesses on 
behalf of the complainant have been 
examined and the defence of the accused 
has not been taken and no evidence 
examined on their’ behalf in support of 
their versicn of the occurrence. . 

For the reasons given above this applica- 
tion for ‘revision fails and is accordingly 
dismissed. The learned Deputy Magistrate 
of Fyzabad in whose Court the complaint 
of Lala Gobardhan Lal is pending should 
now proceed to hear the evidence of the 
complainant and dispose of the case as 
quickly as he can. As Pandit Sheokaran 
Nath Misra: hes expressed “an ‘opinion 
adverse to the complainant, ihis case should 
not be tried by him but should ke fried 
by any other Magistrate ofthe First Class 
subordinate. to the District Magistrate to 
whom the latter may think ‘fit to transfer: 
this case for disposal. 

N.A, Application dismissed. 
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MADRAS HIGH COURT. 
Letters Patent Appeal No. 75 of 1929. 
' October 26, 1932. 

-PAKENHAM WALSH AND BARDSWELE, JJ. 
- BRINIVASALU NAIDU—Dzrenpant 

oe - —ÅPPELLANT 

versus i 

RAMAKRISHNA NAIDU AND ANOTHER 


—PLAINTIFFS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 106, 120 — 
Suit for accounts in respect of dissolved partner- 
ship—Limitation—Partnership — Dissolution--Infer-- 
ence from circumstances—Whether proper—Civil- 
Procedure Code (Act V of 18038), -s. . 100—Concur- 
~ rent finding—Interference - in .second appeal— Pro- 
- priety of—Question. of onus—No objection in lower. 
ri hi idea ifcan be considered in second ap-- 
eal. Sa 

Article 106, Limitation Act, governs a suit for 
accounts and share of profits in respect of a part- 
nership that had already been dissolved’ Jt is 
not opento a party to bring a suit ‘saying that 
a patnership still subsists when it has, in fact, 
been dissolved and then to claim the. benefit cf 
Art. 120° which applies to a suit for a dissolution 
and taking accounts of a. partnership which is 
subsisting. . : ' 

A dissolution of partnership at willcan be infer- 


ae a i s . r r, 
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red from, circumstances. Joopsody  Sarayya’ v. 
Lakshmanaswamy (10), relied on. 

Where the lower Courts have arrived at a finding 
of fact andthere was no legal-impediment or ob- 
jection to their arriving-at that finding, the court 
of second appeal shouldnet interfere in a ques- 
tion of fact. : 

Where ths burden of proof has been wrongly 
thrown upon a particular party and that has been 
done with the acquiescence of the parties and no 
objection in respect of it has beentaken in the 
lswer Courts, it is too late. for that point to be 
taken in the court of second appeal. {p. 878, col. 
i : : 


) 

Letters Patent Appeal against the 
judgmentof Mr. Justice Reilly, dated the 
17th July, 1928, in S. A. No. 1223 of 1927, 
preferred against the decree of the District 
Court of North Arcot, at Vellore, in A.S.No. 
36 of 1926 (O.S. No. 166 of 1923, District 
Munsif’s Court, Arni.) 


Judgment.—tThisis an appeal from the 
decree and judgment of Reilly, J.,inS. A: 
No. 1223 of 1927, < - 

The suit was originally filedin the Court 
of the District Munsif of Arni by two 
plaintiffs who are now the respondents before 
us. Their case was that on 20th December, 
1916, they andthe defendant, who is now the 
appellant, entered into an oral agreement 
that they should invest capital in equal 
shares and carry on atArnia business in 
groundnuts, paddy and rice on certain 
terms, under the name and style of Sri 
R. A. Subbarayulu Naidu Company. They 
carried on business accordingly at Arni 
from 20th December, 1916, till August- 
September,.1918. Then they stopped the 
mandi. business at Arni as they-found it 
unprofitable; but, after an interval, they 
“decided to continue the said company” and 
carry: on business instead at their own vil- 
lage, Vallam by buying groundnuts and 
stocking them. This business at Vallam, 
in which they were assisted by -sub-part- 
ners, was carried on from 17th November, 
1919 till January-February, 1930, after 
which misunderstandings arose. The suit 
was broughtfor dissolution of the “com- 
pany” and the taking of accounts. In a 
written statement, which is by no means as 
clear as could be wished,the defendant has 
admitted that there was the partnership 
at Arni,.though he denies the truth of 
some of the details of the. partner- 
ship as set outinthe plaint. The written 
statement goes on to say that “the partner- 
ship came to an end in 1918 as alleged in 
the plaint,” though the plaint has alleged! 
no such thing, and that “it is wrong to state 
that it was continued into fresh partner- 
ship as alleged by the plaintiffs.” Both of 


-them were independent and “unconnected: 
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transactions”. In para. 5 it speaks of a 
new business but in para.6 it talks of a 
new partnership. In para. 9it says that 
the “partnership property” was stored in the 
plaintiff’ 8 house; in. para. 11 it refers to the 

“partnership accounts”; in para. 18 it 
speaks of the “partnership concern” and in 
para. 19 the “partnership assets” are men- 
tioned, but in none ofthese paragraphs is it 
stated whether the partnership -referred to 
was at Arni or at Valiam or at both places. 
In conclusion itis prayed in the written 
statement that the accounts may be looked 
into and settled. -It nowhere _ says in so 
many words that there wasa dissolution of 
the Arni partnership or sets up that the 
claim of the plaintiffs in respect of that 
partnership was barred by limitation. i 

The suit was contested, and decided by 
the District Munsif, with reference to the 
KOR part of the second issue which runs 

us:— ~ z 

“Was the partnership at Arni catini at 
lam." 

The learned District Munsif has found 
on dealing with that issue, that the Vallam 
trade was not a continuation of the Arni 
partnership, but that it was an entirely new 
business, with no relation tothe old one 
except that the men among whom disputes 


Val- 


have arisen are the samein respect of nee 


the trades. He has also found that, ` 

this view, the Arni parinership must Ke 
deemed to have been dissolved, at the latest, 
on 2nd November, 1919, and that, as the 
suit was filed more than three years, from 
that date, the claim for accounts in 
respect of the Arni partnership was barred 
under Art. 108 of the Limitation Act. © He 
has, therefore, granted adecree for the 
taking of accounts, of the Vallam partner- 
ship only. This decree wasconfirmed ina 
brief judgment on first appeal by the 
District Judge of North Arcot; but onsecond 
appeal, Reilly, J., ordered that ac- 
- counts should be taken of the Arni busi- 
ness also. In this judgment he has said that, 
even if the business conducted-by the 
parties at Arni was that of a different 
partnership from that which subsequently 
conducted business. al Vallam, the plaint- 
iffs are entitled to have accounts taken of 
the Arni business unless the partnership 
concerned in that business was dissolved 
more than three years before the date of 
suit. He remarks that the defendant did 
not allege dissolution of that partnership 
at any, particular date, nor can his written 
. statement ‘be reasonably construed as plead- 
“ing -dissolution-at all. He also expresses 
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the opinion thatthe evidence on which the 
two lower Courts have held that there was 
a dissolution ofthe Arni partnership was. 
not in the circumstances sufficient to 
establish the fact of such dissolution, and 
says that the two lower Courts appear to 
have been. confused by the question whe- 
ther the business at Arni wasthe business 
ofthe same partnership as that which 
conducted the business at Vallam, and to 
have overlooked the importance of the 
question whether andwhen there was a 
dissolution of the first partnership, if there 
was moe than one partnership. 

This confusion he attributes mainly to the 
wayin which the defendant’s written State- 
ment was drafted. 

On this appeal the main ens are 
that Reilly, J., erred in setting aside the 
concurrent judgment of the two first courts, 
failing to note thal they were based on. a 
finding of fact, and thatin any case the 
evidence conclusively shows that the Arni 
business-was dissolved over three. years 
before the suit was filed. Now in this case 
there has certainly been a concurrent find 
ing, bothinthe first Court and the Appel- 
late Court, that there was a “dissolution, of 
the Arni partnership. The learned Dist-. 
rict Munsif has found that °. > 

“there was a radical change contemplated in the 
partners inter se and the firm became dissolved.” 

The learned District Judge finds it clear- 
ly established that “the Arni - partnership 
came toan end,” by which he ‘evidently 
means that it was dissolved, as he has ex- 
pressly discussed the question of whether 
the first Court was correct in holding that 
there had been a dissolution ,of the part- 
nership. Under s. 100 of the Civil Proce- 
dure Code, a second appeal does not lie to 
the High Court ona pure question of fact. 
Our attention has however been called to 
Shivabasava v. Sangappa (1) in which it 
was held that s. 584, to which the present 
s. 109 corresponds, applied to a case in 
which the lower Appellate Court had dis- 
posed of a suit upon a case not raised by’ 
the partiesand to which the evidence had 
not been directed. We shall have occasion - 
toshow that evidence has been directed to 
the point of whether the Arni partner-. 
ship had been dissolved. What has to be 
considered more carefully isthe point: as to 
the suit having been decided upon a case- 
not raised by the parties: These and- 
various .connected points have to be dealt 
withand decided by us, before we can. 


git 184; 29B 1; JA LJ 637; 6- Bom. L R 
770;8 O W N 865; 8 Sar, 120 (P 0). 
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come to a conclusion as to whether or, not 
the learned Judge who heard the second 
appeal disposed of it ona, pure question 
of. fact. 
- That there was a dissolution ofthe Arni 
partnership was not at all the case as set 
up in the plaint. The plaintiffs’ case was 
that the partneiship was continuing, and 
so the learned District Munsif should 
have attached importance, as he had done, 
to there being no allegation in- the plaint 
“that the Arni trade dissolved within three 
years of the suit.” Naturally there 
‘could be no such allegation. Even the 
‘written statement does not say in so many 
words that the Arni partnership was dissolv- 
ed, The word “dissolution” does not occur in 
the written statement at all. The most 
that it says is that the partnership, mean- 
ing the Arni partnership, came to an end in 
1918. It has been held by the Allahabad High 
Court in Chunilal v. Firm Shen Charan Lal 
Lalman 89 Ind. Cas. 122 (2), that a partner- 
ship will not be dissolved ‘merely because it is 
closed but it must be dissolved in ons way 
or other known to and recognised by the 
law. Section 253 of the Indian Contract 
Act provides that a partnership ceases, 
from any cause whatever, to be so. Din 
Mohamad v. Kanshi Ram (3), shows that a 
partnership ceases, though at the same time 
it indicates that the dissolution of a part- 
nership can be inferred from the facts of 
the case. Wemay, however, note that this 
decision uses the expression ‘came to an 
end’ as an equivalent for dissolution and 
that that very expression ‘came.to “an end’ 
is: what is used in the written statement 
with reference to the Arni ‘partnership 
though it is, unfortunately, qualified by the 
words “asalleged by the plaintiff’, whereas 
the plaint has nosuch allegation. In Hara- 
mohandas Poddar v, Sundarsan Poddar 66 
Ind. Cas. 811 (4), the Calcutta High Court 
held that the stoppage of a business cannot 
be treated as the dissolution of a firm. The 
defendant in this case, has indeed, set up in 
his written statement something more than 
a mere stoppage but, at the same time, he 
has not explicitly and definitely set up the 
‘fact of dissolution, Nor is there any 
issue framed as todissolution, These points 
no doubt, tell in favour of the plaintiffs. 

But the matter does not rest there.” It is 
represented that the: plaintiffs were pre- 
judiced, in that they were taken unawares 

(2) 89 Ind. Cas. 122; R 6A 362 Civ; 23 A LJ 
725; 47 A 756; AI R1925 All. 787. aes 

(8) 126 Ind. Cas. 618; AI R 1930 Lah, 378: Ind. 
Rul. (19380) Lah, 117, : p 

(4) 66 Ind. Cas, 813; 25 OWN 847.. 
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by the first Court's taking for the first time 
at the trial a point that was not covered by 
the issues. But we have to point out that 
if anew point was thus taken it was due 
to what was stated by the first plaintiff him-- 
self, even in his examination-in-chief. In 
the course of it he has produced Ex, 4, a 
rough calculation which he says was written 
by the defendant in his presence, though the 
defendant is noted in the first Court's judg- 
ment as having denied that he wrote it. 
This document is dated 2nd November, 
1919, fifteen days before the new business 
at Vallam was started, and the plaintiff has 
said as to it: 

“The defendant directed me to receive the debts 
due from the debtors ofthe firm at Arni. He also 
calculated the interest due on my capital and his 
capital. It was ascertained that the defendant owed 
Rs. 446-15-8...... it was . prepared to find out how 
i he Arni accounts 


were not settled and they were not carried forward to 
the Vallam accounts ” 


This evidence shows that he was perfectly 
aware that there was a question as to whe- 
ther the partnership at Arni had been dis- 
solved. He may have thought that the 
question was involved in the first part of 
Issue No. 2 or he may have had some other 
reason of his own for letting in evidence on 
the subject. At any rale there we have his 
evidence-in-chief, on which he was, of course, 
cross-examined. In this cross-examination 
he admils that Ex. H was prepared before 
the Vallam business began though he says 
it was ten days before, which is not quite 
accurate. He says, further, that 

“all that remained to do in connection with the Arni 
business was to collect the outstandings, pay up the 
debts and ascertain the profit and loss "; 
and he explains the figure of Rs. 446-15-8 
in the following way. A certain amount 
was found ,due to the defendant and 4 
certain amount to the plaintiffs. These 
amounts were totalled, and divided by three. 
The defendant then deducted what was to 
his credit and said that he owed Rs. 446-15-8, 
If he had paid that amount there was 
nothing more to adjust “as between our 
selves.” The first plaintiff himself accepted 
the correctness of Ex. H. And, again, the 
first plaintiff says: 

“when the Vallam trade commenced no money or 
assets of the Arnitrade were taken for the Vallam 


aes We invested a separate capital for the Vallam 
trade.” 


No doubt what was elicited in his cross- 
examination gave far clearer evidence on 
which a finding of a dissolution of partner- 
ship could be based than what he stated in 
his examination-in-chief but, when he had 
given evidence-in-chief that bore on the ` 
subject of dissolution, he cannot be said to 
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have been taken by surprise by that subject 
being raised and it was, only in the natural 
course of events, following on what he had 
said in chief, that ‘his further statements in 

*-eross-examination were elicited from him. 
It is true that there was no re-examination 
‘but we cannot hold in the circumstances 
‘that this was because he was unaware that 
‘the question of dissolution had been raised. 
It may very well have been because no re- 
‘examination could explain away what he 
had admitted. `. - 

Ti has been argued that no heed should 
‘be paid to the evidence of P, W. No.1 as 
the onus had been wrongly laid on the 
“plaintiffs who should, therefore, not have 

“been called upon to lead evidence. Peddi 
Reddi Jogi Reddi v. Panem Chinvabi Reddi 
(5) has been cited to us in this connection 
and also,among other cases the Privy Coun- 
‘cil decision in Official Assignee of the Estate 
‘of Gheah Soo Tuan v. Khoo Saw Cheow (6) 
and Oficial Receiver v. P. L. K. M. R.M. 
Chettyar Firm (7). We do not, however, 
find it necessary to go into the various 
decisions that have been cited to us in this 
‘connection as, even taking it that the burden 
cof proof was wrongly thrown on the plaint- 
iffs, that appears to have been done with 
their acquiescence, and certainly no point as 
to the onus of proof having been wrongly 
thrown was taken on either first. appeal or 
second appeal. It is too late for the point 
to be taken now, even if it be taken correct- 
ly. It was decided by the Privy Council in 
the Secretary of State for India in Council 
y, Girijabai (8), that, when the plaintiff had 
accepted the onus on the issues as they 
‘were framed and eyidence was gone into on 
that basis and the parties proceeded to 
trial accordingly, it was too late for the 
‘plaintiff ‘to raise before their Lordships, on 
‘appeal from an appellate decision of the 
‘High Court-of Bombay, the question of 
‘whether thé onus of proof had been wrongly 
‘thrown on him. “We may also add that this 

“ig not a case where the evidence is nicely 
‘balanced, soas to make it material, when 
` (5y 114 Ind. Oas 5;° A IR 1929 PO 13; 29L W 
86; (1929) M W N 43; 49C L J 98;33 OW N 233; 
31 Bom. L RIS; 52 M 83; 56M L J 165 (P 
0.) : 


OA) iqstnd. Cas 1: 53M LJ 431; 29 Bom. LR 
1503; A'I R 1927 PO 

‘420: 81B 937; 26 A'L J 32; 27 L 
320° W N 329(P 0.) . 
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all the- evidence is before the Appellate 
Court, where the onus lies. The concrete 
evidence, ih fact, is practically all one way, 
and it is the evidence of one of the plaint- 
iffs. - 

Next, as to the point of limitation, When 
the learned District Munsif found that ques- 
tion of limitation arose from the evidence 
‘for the plaintiffs, he was entitled and, indeed, 
obliged, to deal with it. He had evidence 
before him from which it was open to him 
to draw the inference that the Arni partner- 
ship was dissolved on 2nd November, 1919, 
the Suit was within time in that Art. 120, 
which allows a period of six years within 


‘which to bring a suit, applies and not.. 


Art. 103 which allows only three years. 
Article 106 is as to a suit for an account 
‘and share of the profits of a dissolved part- 
nership, while Art. 120 is as to suits for 
which no period is provided in the first 
In this connection we are refer- 


red to Narayanaswami Mudali' v. Ganga-" 


dhari Mudah (9), in which it was held that 
Art. 106 is inapplicable to a suit which is 
in terms one for dissolution of a partner- 
ship. That decision, however, dealt with- a 
partnership which had not been dissolved at 
the time when the suit was filed, and the 
‘court had to fix the time from which the 
partnership should cease to exist. In the 
"present instance, though the suit was brought 
as one for the dissolution of an existing 
partnership, it has been found as a fact 
that the partnership had been dissolved over 
three years before the suit was filed. As 
pointed out by the Calcutta High Court in 
Haramohandas Poddar v. Sundarsan Poddar 
(4), Art. 106 applies only to dissolved part- 
nerships, but -the finding in this case is 
that the Arni partnership has been dissolved. 
“Din Mohamad y. Kanshi Ram (3), is:to & 


‘similar effect to Haramohandas Poddar-v. : 


Sundarsan Poddar (4). Had the suit been 


brought for the dissolution and taking of - 


accounts of a partnership that had 
not been dissolved, then we should 
‘have to follow these decisions and hold 
that “not Art. 106 but Art. 120 was -applic- 
able; but when the suit. was brought in: 
respéct of a -partnership that-had already 
-been dissolved the matter is otherwise. We 
cannot hold that it is open to a party. to bring 
a suit saying that a partnership still 
‘subsists when it has in fact, 
‘dissolved and then claim the benefit of 
Art. 120 on the basis of an untrue conten- 
tion. : We agree withthe two lower Courts 
that on their finding of fact Art. 106 applied 
(9) 48 Ind. Cas, 89; 37M L J 353 at p:355, : 


z 
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to the case,so as to make the relief prayed 
for in respect of the Arni partnership barr- 
ed by limitation. : 

There remains one more point to be 
dealt with. Reilly, J., has remarked that 
Exs. K and Z (1) had not been consider- 
ed. Werethis the case there might be 
ground for interfering even with the con- 
current findings of the two lower Courts 
astofact, inthat they had not properly 
and fully considered all the evidence that 
was put before them. But withall respect, 
we have to point out that the learned Judge 
is not accurate in’remark.: The learned Dis- 
trict Munsif has very specifically dealt with 
Ex. Z (1) along with which Ex. K, which he 
has not mentioned, has to be read, and found 
that no weight attaches toit. By Ex. K 
the parties jointly sold some properties of 
the Arni business on 12th December, 1919, 
that being after the Vallam business had 
started, and the sale proceeds of Rs. 1,000 
were utilised for the Vallam business and 
credited toitin Ex. Z-1 on the following 
day. Itis-admitted that the entry as to 
these sale proceeds is the only entry in the 
Vallam accounts relating to the Arni 
business, and the view of the District 
Munsif is that “allthatit amounts to is 
thal the parties brought in their common 
property as their contribution for the 
Vallam trade,” a view which he was 
entitled to take. the learned ‘District 
Judge hasnot referred. in. terms to Exs. 
Kand Z (1) inhis appeal judgment, but 
he'has relied on the admissions of Ist 
plaintiff as P.W.No.1, and one of these 
admissions he could legitimately take as 
covering the case of these Exhibits. This 
is when P. W. No. 1 says that it was a 
separate capital that was invested for the 
Vallam trade. 

Reilly, J., had discussed the effect of Ex. 


Hand thestatements of P. W. No.1 as to. 


it but the findings of the two courts on 
that matter were findings of fact which 
could not be questioned on second appeal. 
Lindley on Partnership slates that ‘a 
dissolution of partnership at will can be 
inferred .from circumstances, and this has 
also been held in the Privy Council decision 
Joopoody Sarayya' v. Lakshmanaswamy 
(10), from which the learned District 
` Munsif has extracted a long quotation 
‘which is applicable -tothe facts in this 
case. Inthis case there were undoubtedly 


(10) 19 Ind. Gas. 513; 36M 185; 1A L J.556 


18014313; 15 Bom. R 634; 14 M L T7; 170; 
W N 1006; (1913) MW N 571; 25 M L J 128 (P 
0) ; 
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circumstances from which it was open to 
the two lower Courts to draw the inference 
which has been drawn by them asto the 
partnership having been dissolved. 

In conclusion we hold that the two lower 
Courts Havé arrived at a finding of fact, 
and that as there was nd legal impediment 
or objection to their arriving thereat, it 
was not competent forthe learned Judgé 
who heard the second appeal to interfere 
with their decreeon the grounds stated by 
him, whichamount to a difference from 
them ona question of fact; the point of 
limitation being merely a corollary to what 
they found asto the facts. We, therefore, 
allow the appeal and restore the ‘decree of 
thelearned District Munsif, with costs to 
the appellant defendantinthe court of the 
District Munsif and District Judge andin 
this Court in second appeal and on this 
appeal. 
_N. Kira. Appeal allowed. 
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OUDH CHIEF COURT. 
Criminal Revision No. 1 of 1943. 
February 2, 1933. 
Nanavutry, d. 

CHHEDA LAL ~ Accusep—APPLIOANT 


Versus 
EMPEROR - O0MPLAINANT— OPPosits 


PARTY. vo 

Criminal Procedure Code (Act V of 1898), ss. 112, 
439—T wo persons reported by Police to be members 
of same gang—Joint trial—Legality _of—Revision — 
Findings of factof lower Court—Interference by 
High Court ’ h , 

-When two persons are both reported by the Police 
to be members ofthe same gang of bad characters, 
the Magistrate can proceed unders. 112, Oriminal 
Procedure Uode, against both and try their cases 
joiatly. z 
ia crimiaal appeal, the High Court will not in- 
terfere in revision with the findings of the lower 
Court on a question of fnct. o. 

Criminal Application for revision of the 
order of the Additional Sessions Judge, 
Kheri, dated the Ist November, 1932. 

Mr. K.N. Chak, for the Applicant. 
| Mr. G. H. Thomas, Government Advocate, 
for the Opposite Party. 


“ Order.—This is an application for re- 
vision of the learned Additional Sessions 
Judge of Kheri-Lakhimpur, upholding. the 
orderof the learned Deputy Magistrate of 
Kheri binding over the applicant Chheda 
Lal Brahman.to be of good behaviour 
unders. 110 of the Code of Criminal Pro- 
cedure. Ihave heardthe learned Counsel 
for the applicant and examined the evi- 
dence on the record. This court will not 
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interfere in revision with the findings of 
the lower Court on a question of fact. 
The trial Magistrate as well as the learned 
Additional Sessions Judge have both come 
to the conclusion after a very care‘al seru: 
tiny of the evidence on the reccrd that the 
applicant Chheda Lal is. such a person 
whose remaining at large without bonds 
and sureties is hazardous to the general 
community; 

The only point of law urged in this ap- 
plication for revision filed in this court 
is that the joint trial of the applicant 
with Gobardhah was illegal. Gobardhan 
4s well as.the applicant Chheda Lal were 
both reported by the Police to be mem- 


bers of the same gang of bad characters. 


andso it wes perfectly legal for the 
Magistrate to proceed under s. 112 of the 
Code of Criminal Procedure against them 


both. and to try their cases jointly. As’ 


regards the appreciation of the evidence 
adduced by the applicant in the trial 
Court, that was a matter entirely within 
the discretion of the trial Court and of the 
First Appellate Court. Ihave for myself 
examined that evidence and I find that it 
is really worth nothing. There is no 
ground for interference in revision and I 
accordingly dismiss this application for 
revision. . 

Nea, Application dismissed. 


; OUDH CHIEF COURT. | 
Miscellaneous Second Civil Application No. 
747 of 1932. 
December 23, 1932, 
Bisuesttwar NATH AND NANAVUTTZ, JJe 
SITA RAM RASTOGI—APPLIOANT . 
VETSUS j 
BALAK RAM DUBEY AND OTHERS 
— OPPOSITE PARTIES. 

Civil Procedure ‘Code (Act. V: of 1908), s. 24— 
Appeal. decided: on entire evidence including 
udditional evidence—kemand - Withdrawal of addi- 
tional evidence—Apprehension that Judge may not be 
able to approach case with: open mind—Wheiher 
ground for transfer—'Competent’, if includes compe- 
tency from point of territorial jurisdiction: 

Where a District Judge decided an appeal on the 
entire evidence in the case including additional evi- 
dence admitted by him, and when his decree having 
been set aside the case wasremanded to him and 
the additional evidence wig withdrawn by the 
party and itappeared ` that ‘the party would well 
have had a reasonable apprehension that it would 
not be possible for the Judge to approach the deci- 
sion of the case with an open mind : : 

Held, that it wasa proper case in which the 
High Comt should exercise its general powers of 
fransier, 
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The more rational, appropriate and beneficial con- 
struction tobe placed onthe word ‘competcut’ as 
used ins. 24, Cavil Procedure Code isto bold that 


the court concerned is competent when it can ap 
legatds the nature and eubjéct-mattcr of the case, 
and as regards ita pecuniary value, -enteitain a 


transferred suit, but it does not include com- 
petence from the pointof view of territorial juris- 
diction. Jannat Husain v. Gulam Kutubuddin Ahmad 
(1) and Ram Das v. Habibullah (2), not approved. 
Miscellaneous Sécond Civil Application for 
transfer of case to the court of the District 
Judge, Fyzabad. ` 
Mr Shambhu Nath Kaul, for the Appli- 
cant. i 
Messrs. Radha Krishna and Sur dar Lal, 
for the Opposite Parties. 


Judgment.—This is an application under 
s. 24, Civil Procedure Code, for transfer of 
an appeal against the decision of a Sub- 
ordinate Judge from the file of the learned 
District Judge of Fyzabad to the file of 
some other District Judge, on the ground 
that the District Judge of Fyzabad had 
already expressed his opinion on the point’ 
at issue in the appeal.. The facts are that 
when the appeal came originally for hearing 
before the learned District Judge, he 
admitted certain additional documentary 
evidence under O. XLI, r. 27, Civil Procedure 
Code, and decided the appeal on the basis 
of the entire evidence including the 
additional evidence admitted by him. 
There was an appeal against his decision 
to this Court. The result of: the appeal 
was that the decree of the District Judge 
was set aside and the case was remanded 
to him with directions to re-hear the appeal 
after strictly complying with the provisiong 
of O, XLI, r. 27, Civil Procedure Code. 

When the case was taken up for hearing 
by the learned District Judge after the 
remand, the opposite party did not insist 
upon the additional evidence being admitted 
‘and withdrew the same from consideration. 
The applicant then asked the learned 
District Judge not to hear the appeal on 
the ground that when he previously 
decided the appeal, he had expressed his 
opinion on “the evidence already on the 
record. In the course of his order passed - 
on this application, the learned District 
Judge remarked as follows: 3 

“There is no doubt that my judgment contdins 
findings of fact based on evidence which is inde- 
pendent of the additional evidence now excluded and 
the respondent can very well feel that he is at a 
disadvantage. . . .” j 

He accordingly. allowed the applicant 
time to move this court for transfer of 
the appeal'to some other District Judge, 


We think under the circumstances, the ap- 


e 
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plicant may well have a reasonable 
apprehension that it will not be possible 
for the learned District Judge to approach 
the decision of the case with an open mind. 
We also feel that it would be embarrassing 
for him to arrive ata finding contrary to 
the one already arrived at by him. 
We are therefore of opinion that it 
is a proper case in which we should 
exercise our general powers of transfer. 
The learned Counsel for the opposite party 
has however raised the objection that under 
s. 24, Civil Procedure Code, we have no 
authority to transfer the appeal to any other 
District Judge. It is pointed out that 
s. 24 (1) (b) Gi) authorizes a High Court to 
transfer an appeal for disposal “to any 
court subordinate to it and competent to 
try or dispose of the same.” The argument 
is that the words “competent to try or 
dispose of the same” mean. that the Court to 
which the appeal is transferred should 
possess not only pecuniary, but also 
territorial jurisdiction to dispose of it, 
There can be no doubt that the word 
“competent” signifies that the court to 
which the appeal is transferred should haye 
power to hear ib, Whether this power is 
to be determined merely upon the nature 
or subject-matter of the case and upon 
its pecuniary value or also upon the terri- 
torial limits of the jurisdiction exercised by 
the court to which the transfer is made, 
is not altogether free from difficulty. In 
Jannat Husain v. Gulam Kutubuddin 
Ahmad (1) it was held that a District 
Judge has no power to transfer a case 
under s. 24 (2) to a court whose local 
jurisdiction does not include the area in 
which the’ suit arose. In other words, the 
learned Judges were of opinion that the 
word “competent” as used in s. 24 -(2) 
incliides competence from the point of view 
of territorial jurisdiction. 

This case was followed by a Bench of 
the Allahabad High Court in Ram_ Das 
v. Habibullah (2). The learned Judges who 
decided the case observed that as the words 
of the statute are in no way limited, the 
court to which the case is transferred must 
possess both pecuniary and territorial 
jurisdiction to entertain it. With all 
respect tothe learned Judges who decided 
these cases, we find ourselves’ unable to 
subscribe to the opinion expressed 
therein. To our mind the competence 

(1) 57 Ind. Cas 522: A I R 1920 Pat. 29; 5PL J 
588; 1 P L T 637; (1920) Pat. 274 


(2) 136 Ind. Cas, 384; (1981) A L J 1061; Ind Rul, 
(1932) All. 208; 53 A 916 , 
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contemplated by the section is, if we may 
say so, the intrinsic competence of the 
court concerned and not competence depend- 
ant on the accident of the court being 
located in one district or another. Thus 
the Court to which a Small Cause Court 
suit is transferred ought to be one posses- 
sed of adequate Small Cause Court powers. 
Similarly the court to which a suit or 
appeal is transferred must possess sufficient 
pecuniary jurisdiction to hear it. If these 
conditions are satisfied and there is nothing 
in the nature or subject-matter of the case 
or in its pecuniary value to prevent the 
court to which the case is transferred from 
taking cognizance of it, must the court 
also possess necessary territorial jurisdiction 
to entertain it? We know that ordinarily 
there is only one court, whether of a 
Munsif or of a Subordinate Judge or a 
District Judge exercising jurisdiction 
within a particular territorial area. If the 
powers of transfer possessed by the High 
Court or the District: Court under s. 24, 
Civil Procedure Code are to be limitedto a 
Court possessing also territorial jurisdic- 
tion to entertain the case, 15 would for all 
practical purposes make ‘the provisions of 
s. 24, Civil Procedure Code, nugatory, To 
take the present case as an illustration: 
There is no other Judge exercising juris- 
diction in the Fyzabad District to whom 
the present appeal can be transferred. 
So if we accede tothe opposite party’s con- 
tention, the result would be that we must’ 
perforce reject the application ‘even though 
we aré satisfied that. there are good grounds 
for accepting it. Wetherefore think that 
the more rational, appropriate and bene- 
ficial construction to be placed on the word 
“competent” as used in this section is to 
hold that the court concerned'is competent 
when it can as regards the natme and 
subject-matter of the case, and as regards 
its pecuniary value, entertain a transferred 
suit, but that it does not include compe- 
tence from the point of view of ‘territorial 
jurisdiction. We accordingly allow the 
application and direct that the: appeal ‘be 
transferred to the file of the District J udge 
of Lucknow. 
N.-A. Application allowed; 


or 
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; LAHORE HIGH COURT. 
Miscellaneots Second Civil Appeal No. 1046 
of 1931. 
4 April 7, 1933. 
HARRItON AND ADDISON, JJ. + 
Sheikh SARDAR MOHAMMAD, OFFICIAL 
RECEIVER, JULLUNDUR— PETITIONER — 
; APPELLANT 
versus 

LABHU RAM- CREDITOR— RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 4, 5101, 
58-—-Execution sale by creditor between date of 
admission of insolvency petition and adjudication — 
Official Receivers right to assets realised—Power of 
Insolvency Court to order decree-holder to pay sale 
proceeds to Official Receiver.. 

Between the date ofthe admission of the petition 
of insolvency and the adjudication of the said peti- 
tion certain property belonging to the insolvent was 
sold in execution of a decree by a judgment creditor 

.and the sale proceeds were handed over to the 
„creditor decree-holder The Receiver then applied 
to the insolvency Court that the said creditor should 
be asked torefund the sale proceeds to the Receiver 
-under the provisions of s. 51 of the Provincial] In- 
.Bolvency Act : R : 

Held, that under s. 51, Provincial Insolvency Act, 
the Official Receiver was eniitled tothe assets realis- 
ed and under s. 4 of the said Act the Insolvency 
Court was competent and was bound to engnire irto 
tho application and order the creditor to pay the sale 
proceeds totke Official Receiver. Din Mohamad v 
Tara Chand (1), overruled, Shib Narain v. Lachmi 
Narain (2) and Rallu Ram v. Ram Labkaya Mal 
(3), referred to 

Miscellaneous Second Civil Appeal from 
an order of the District Judge, Jullundur, 
dated the 8th March, 1931, affirming that 
of the Insolvency Judge, Jullundur, dated 
the 15th December, 1930. 

The facts cfthis case are clear from the 
following Order of Reference made to a 
Division Bench by 

Dalip Singh, J. (December 17, 1931).— 

A decree was being executed against a cer- 
tain persen who became an insolvent. 
Between the date of the admission of the 

. petition of insolvency and the adjudication 
of the said petition certain property be- 
longing tothe insolvent was sold in execu- 


- tion of a decree by one Labhu Ram. The sale, 


proceeds were handed over to Labhu Ram, 
the creditor decree-holder. The Receiver 
then applied. to the Insolvency Court that 
the said creditor should be asked to refund 
the sale proceeds to the Receiver under 
the provisions of s. 51 of the Prcvincial 
Insolvency Act. The Insolvency Judge 
held that he was bound by the ruling of 
this court: reported as Din Mohammad v. 
Tara Chand (1), On appeal the learned 
District Judge held thathe agreed with the 
view expressedin Din Mohammad v. Tara 
Chand (1), instead of stating, as he should 
(1) 116 Ind. Oas.192; AIR 1930 Lah. 39, 
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-L R 533; Ind, Rul. (1929) Lah. 925. 


LABHU RAM, 144 10 


have, that, whether he agreed or disagreed 
with that view, he was bound to follow it. 
He referred also to another ruling reported 
as Shib Narain v. Lachmi Narain (2). 
Neither Counselrely onthis second ruling 
before me. The point, however,is undoubtedly 
covered by the ruling reported as DinMoham- 
mad v.Tara Chand (1). This is a decision 
of a single Judge, and the learned Counsel 
for the appellant contends before me that 
it omitted to consider the provisions of 
s. 4 of the Insolvency Act and, at any rate, 
placed far too narrow an interpretation on 
those provisions. He contends ihat the 
executing Court had notice of the admission 
of the petition for insolvency and, therefore, 
that the sale was illegal. On this point, 
however, there is a ruling of this court also 
by a single Judge reported as Ralla Ram 
v. Ram Labhaya Mal (3), which holds that 
the sale is notillegal. That ruling has been 
criticised in Mulla’s Insolvency Actat page 
426 and the rulings of the Bombay and 
Madras High Courts appear to be against it. 
However, be that asit may, Counsel second- 
ly contends that, under the provisions of 
s. 51 of the Provincial Insolvency Act, the 
Receiver alone was entitled to receive the 
sale proceeds and that the court illegally 
handed over these proceeds to Labhu Ram, 
and that, thirdly, the question is merely one 
of the title of the Receiver orof Labhu Ram 
tohold this property, the refund following 
naturally onthe decision of the court as to 
‘who is entitled to the property. 

The learned Counsel for the respondent 
contends that no appeal lies. Hisconten- . 
tion isthat the decision of the learned Dis- 
trict Judge is that the Insolveney Court has 


` no jurisdic.ion under s. 4 for various reasons. 


He contends, therefore, that this 
decision under s. 4 
and, therefore, does not come within the 
second provisoto s.75. As at present ad- 
vised, I think this contention is correct but 
the matter is of little importance as evena 
revision would be entertainable on the 
ground that the Insolvency Court had wrong- 
ly held that it had no jurisdiction to do 
something which, according to the appellant 
it could do, and, therefore, there was a failure 
to exercise a jurisdiction vested in it by law. 

On the main point, the provisions of s. 61 
are clear and show that the Receiver alone 
was entitled to receive the sale proceeds. 
The question is whether this should be gone 
into by a separate suit or can be decided 


tr (2) 119 Ind. Cas. 733; A I R1929Lah 761; 30 P 
(3) 80 Ind. Oas. 509; 6 Lah. LJ 232, 
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by the Insolvency Court. The learned 
Counsel for the respondent contends that 
s. 4 covers the question of a dispute between 
theinsolvent and a third party asto title 
but does not cover a dispute between a 
Receiver and a third party as to title. As 
at present advised, Ido not think this dis- 
tinction is good; but, as there is decision by 
a Judge of this court of this point and as 
the matter is one of importance and is likely 
to arise frequently, I refer the case for 
decision to a Division Bench subject to the 
orders of the Hon’ble the Chief Justice. 
Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Appellant. 
Mr. Achhru Ram, for the Respondent. 
Addison, J.—On the 3rd January, 1929, 
Labhu Ram obtained a money decree again- 
st Ibrahim. He took out execution 1m- 
mediately. On the 5th April, 1929, Ibrahim 
petitioned to be adjudicated an insolvent 
and his petition was admitted on the 12th 
April, 1929. Hewas adjudicated an insol- 
vent on the 16th May, 1930. When his 
petition was pending in the Insolvency Court 
Ibrahim applied both to the Insolvency Court 
and the executing Court to stay execution 
proceedings. Both courts refused to do so. 
Certain properties were then sold in execu- 
tion of the decree and the decree-holder 
Labhu Ram realized some Rs. 15,090 when 
the insolvency petition was still pending. 
After Ibrahim had been adjudicated an 
insolvent the Official Receiver applied on 
the 18th June, 1930, to the Insolvency Court 
for an order directing Labhu Ram to pay 
him what hehad realized in execution of 
his decree. The Insolvency Court and the 
lower Appellate Court have held, following 
Din Mohammad v. Tara Chand (1), that it 
was not competent for the Insolvency Court 
to doso and that the only remedy the Official 
Receiver had was by way of instituting a 
regular suit. Against this decision 
this seccnd appeal has been preferred 
and it has been referred to a 
Division Bench as Dalip Singh, J.,- before 
whom it came, was doubtful of the correct- 
ness of the authority mentioned. 4 
During the pendency of the insolvency 
petition the Official Receiver could take no 
action as he was not asked to deal with the 
estate until the petition was decided. - If 
the proceedings had been pending in the 
executing Court when the petition was de- 
cided and the Official Receiver had started 
to act it was the duty of the executing Court 
under the provisions of s. 52 of the Insol- 
vency Act on application made to it to 
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direct the property under attachment to be 
delivered to the Receiver. This could not 
be done asthe property had been sold by 


that time. Tothis state of affairs s. 51 (1) 
of the Insolvency Act applies. It runs as 
follows : — 


“Where executionof a decree has issued against 
the property ofa debtor, no person shall be entitled 
to the benefit of the execution against the Receiver 
exceptin respect of assets realized in the course of 
the execution by sale or otherwise before the date of 
the admission of the petition”. i 
The assets were realized after the date of 
the admission of the petition so that under 
this section the Official Receiver is entitled 
to the assets realized by Labhu Ram. 
Further s. 4 (1) of the Insolvency Act is as 
follows: — 

“Subject to the provisions of this Act, the court 
shall have full power to decide all questions whe- 
ther of title or priority, or of any nature whatsoever, 
and whether involving matters of law or of fact, 
which may arise in any case of insolvency coming 
within the cognisance of the court, or which the 
court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making 
g complete distribution of property in any such 
case. 

In the present case there is a question 
as the whether the Official Receiver is 
entitled to the assets realized by Labhu 
Ram in execution of his decree against 
Ibrahim, and it arises in Ibrahim's case 
of an insolvency. It follows that s. 4 of 
the Insolvency Act applies and the In- 
solvency Court has full power to decide 
the question and in fact should decide 
this question which arises directly out of 
the insolvency proceeding before it. With 
all respect I am unable to understand the 
reasoning of the learned Judge who decided 
Din Muhammad v. Tara Chand (1). He 
said: “The proper course for the Official 
Receiver was to apply, under s. 52, to the 
executing Court and admittedly this 
was not done. The amount having been 
paid and there being no provision in 
the Insolvency Act authorising the Insolvency 
Court to direct a refund, I do not see how 
the court has got the power to direct the 
decree-holder to restore the amount’. I 
have already pointed out that s. 52 applies 
to a state of affairs antecedent to what is 
contemplated by s.51 (1) of the Act. It 
is laid down in s. 51 (1) that the Official 
Receiver is entitled to the assets in ques- 
tion. Itis enacted ins. 4 that the Insolvency 
Court shall have full power to decide all 
questions of any nature whatsoever arising 
out of the insolvency. Surely this wasone 
ofthem. In my judgment it was the duty of 
the Insolvency Court to decide the question 
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I would accordingly accept the appeal 
_ and setting aside the-orders of the courts 
below would direct Labhu Ram to pay 
to the Official Receiver the sum of Rs. 15,190 
realized by him in execution of his decree 
against Ibrahim. This order will have 
the force of a decree and the Official 
Receiver will havehis costs throughout. 
Harrison, J.—I agree. 


JA. Appeal accepted. 


OUDH CHIEF COURT. 
Jury Reference No. 8of 1932. . | 
January 19, 1933, ie 
BisHESHWAR NATH AND NANAVUTTY, JJ. 
EMPEROR— COMPLAINANT ` 
VETSUS 
. CHHEDA—ACOUSED. 

Criminal Procedure Code (Act V of 1898), s. 307 
~—Interference with verdict of Jury—Powers of 
High: Court—English and Indian Law compared— 
Verdict of Jury manifestly wrong and against weight 
of evidence on record—Interference, if proper. 

Although s. 307 of the Codeof Criminal Proce- 
dure casts upon every High Court in India the 
duty of koth the Judge and the Jury and in cases 
referred to High Courts under s. 307 of the Code of 

- Criminal Procedure the trial remains open for the 
High Court till it pronounces a judgment of acquit- 
tal or conviction, yet, in spite of this difference, 
which clothes an Indian High Court with greater powers 
and responsibilities than Superior Criminal Courts 
in England, an Indian High Court will asfar as it 
is possible be guided by the principles of English 
Law that the verdict of the Jury will not be set 
aside unless it-be manifestly perverse and patently 
wrong or has been induced by an error of the Judge 
in his charge to the Jury. A High Court will not 
interfere under s. 307 of the Code of Criminal 
Procedure, upon any mere preponderance of evidence, 
but will only do so when it is satisfied beyond 
reasonable doubt that the verdict of the jurors or 
the majority of the Jury isso distinctly against the 
weight of evidence on the record that it may be 
unhesitatingly described as a perverse verdict or 
unless it is clearly established that the Jurors were 
wholly led astray in their conclusions upon the 
case. In a reference under s. 307 of the Code of 
Oriminal Procedure the High Court hasto form and 
act upon its view of what the evidence in its opinion 
proves, but in doing. so it will give due woight 
to the opinion of the Sessions Judge-no less 
than te the verdict of the Jury. [p 583, col. 2; p. 584 
col. 1. i ’ 

Where the verdict of the majority of the jurors 
is manifestly wrong and against tke weight of 
evidence on the record, the High Court is entitled to 
set it aside. [p. 584,¢9],1.] |, 

Reference made ty the Assistant Sessions 
Judge, Mohanlalganj, Lucknow, dated 
the 28th November, 1932 


Mr...G: H. Thomas, Government Advocate 

for the Crown. 
My. Shankar Sahai, for the Accused. 
Judgment.—This is a reference made 

under s, 307 of the Code of Criminal Pro- 
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cedure by the learned Assistant Sessions 
Judge of Mohanlalganj, Lucknow, against 
a verdict of the majority of the jurors 
acquitting Chhedwa Kalwar of an offence 
under s. 376 of the Indian Penal Code. 

The case for the prosecution is briefly as 
fo lows :— 

On the 28rd of August, 1932, Musammat 
Gurgi Pasin, an orphan girl of about 12 
years of age, was grazing cattle at mid- 
day in a jungle near village Sarayan. The 
accused Chhedwa Kalwar, Debi Din Lodh, 
Ram Prasad and Mohan were also grazing 
their cattle in the same jungle. When 
Mohan, Ram Prasad and Debi Din went 
home to take their food, the accused Ch- 
hedwa Kalwar and Musammat Gurgi Pasin 
were left alonein the jungle. Musammat 
Gurgi was sitting in the shade under a 
bush. The accused Chhedwa Kalwar came 
up and laid her flat on her back and pro- 
ceeded to have sexual intercourse with 
her. When she felt pain shecried out and 
Debi Din, Mohan and Ram Prasad, who 
werereturning to the jungle after they 
had had their mid-day meal, ran up to 
her on hearing her cries. The accused 
Chhedwa then left her and ran away. Both 
parents of Musammat Gurgi are dead and 
she is living with her uncle Ram Charan, 
who had gone withthe zilladar to collect 
rents, and on his return to his house at 
about 4 p.m. he was told by Debi Din 
Lodh thathis niece Musammat Gurgi had 
been ravished by Chhedwa Kalawar-and 
was lying unconscious in the jungle. Ram 
Charan at once went and brought Musam- 
mat Gurgi back to his house and began 
applying homely remedies to the injured 
parts of her body. He then went in search 
of the chaukidar Mahabir, who came the 
following day ın the afternoouto the house 
of Ram Charan and took Ram Charan and 
Musammat Gurgi andthe accused Chhedwa 
who was found at the door of Lallu Kalwar, 
to Police Station Itaunja, where a report 
was made charging Chhedwa Kalwar 
under s. 376 of the Indian Penal Code.’ 
The girl was medically examined by. Rai 
Bahadur Dr. J. P. Modi, Medico-Legal 
Officer at King George’s Hospital at Luc- 
know at 1P.m. on the 25th of August, 1932. 


Dr. Modi found the following injuries 
on the private parts of Musammat 
Gurgi :— 


The Labia majora were bruised, The 
labia minora were red, inflamed and 
lacerated in the lower part. The hymen 
was lacerated in the posterior part. The 
perincum was lacerated, and the injury 
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was $"° x 3" x4". The lower posterior 
wall of the vaginal canal was. lacerated, 
and the injury was 4” x +”. There was. 
bleeding from these parts on touching or- 
stretching them, There was no discharge 
from the vagina. 

Dr. Modi also found some yellowish 
substance like turmeric applied over the 
pubes and vulva. In his opinion the girl 
was about 12 years of age. She had 28 
teeth of which the upper second molar tooth 
appeared to have partially come out, She 
had no hair under the armpits and only 
some soft downy hair over the pubes. Her 
breasts were.not developed at all. 

After completing his inves.igation the 
Station Officer of Police Station Itaunja 
prosecuted Chhedwa Kalwar under s. 376 
of the Indian Penal Code and the joint 
Magistrate Mr, Barlow committed the 
accused to the Court of Session to stand his 
trial on the said charge. 

On behalf of the prosecution have been 
examined in the Court of Session Musammat 
Gurgi Pasin aged 12, Debi Din Lodh 
aged 18, Kunnha Teli aged 45, Ram 
Charan Pasi aged 35 (the uncle of Mus 
ammat (urgi), Mahabir  chaukidar,: 
head constable Ayub Ahmad, constable 
Ali Sher Khan, Sub-Inspector Muhammad 
Abdul Hamid, Naik Niaz Ahmad, head 
constable Bhagwat Prasad, Gayasuddin 
Naib Nazir, and Bindeshwari Prasad, a 
peon in the Deputy ‚Commissioner's Office, 
Fhe medical evidence of Dr. J. P. Modi 
recorded by the Committing Magistrate 
_as well as the reports of the Ohemical 
Examiner and of the Imperial Serologist 
were tendered in evidence by the learned 
Government Pleader on behalf of the 
Crown, ` aS 

The evidence - of Musammat Gurgi the’ 
‘prosecutrix, who is only 12 years of age,- 
clearly proves that an offence of rape was- 
committed on her by the accused Chhedwa 
Kalwar. The evidence of the prosecutrix 
is fully corroborated by the medical evi- 
dence of Dr. Modi as wellas by Debi Din 
Lodh and Kunnha Teli. The evidence of 
Musammat Gurgi has not been shaken in 
cross-examination, and itis very clear and - 
straightforward. The evidence of Debi Din 
Lodh is also equally straightforward and, 
has not been shaken in cross-examination. . 
A suggestion was thrown out on behalf of 
the accused that it was this witness Debi 
Din Lodh whohad raped Musammat Gurgi. 
No quesvion has been put to this witness 
in cross-examination and nothing been 
elicited from him, which would in the 
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least manner throw suspicion upon him. 
Upon the evidence of the prosecution 
Witnesses the guilt ofthe accused Chhedwa 
Kaiwar has been proved beyond: all doubt. 

The accused has pleaded alibi. His alibi 
witnesses are D. W. No. 1 Lassu, D. W. No. 
2 Lachman and D. W. No 3 Lochai or 
Lochan. Defence Witness No. 3 LocHai. 
has deposed that the prosecutrix Musammat 
Gurgi told him that a he-buffalo had struck’ 
her in her private parts. This story is 
ridiculous onthe face of it, and no attempt ° 
has been made to elicit any faclsin sup- 
port of the story in the cross-examination of 
any prosecution witness. The evidence of 
Lassu and Lachhman Kalwar is full of 
contradictions and is palpably false, 

The learned Counsel forthe accused who. 
argued thé case on behalf of Chhedwa 
Kalwar has laid stress on the. fact that 
this is a reference from a verdict of the, 
jurors and this verdict of acquittal given 
by the majority of the jurors should not be 
interfered with, except when it Appears on 
the face of the record that there has been-a 
gross and unmistakable miscarriage of 
justice, No doubt s. 307 of the Code of. 
Oriminal Procedure casts upon every High 
Court in India the duty of both the Judge 
andthe Jury and in cases referred to High 
Courls under s. 307 of the Code of Criminal 
Procedure the trial remains open for the 
High Court till it pronounces a judgment 
of acquittal or conviction, but, in spite of 
this difference, which clothes an Indian 
High Court with greater powers and res- 
ponsibilities than superior Oriminal Qourts 
in England, an Indian High Court will as’ 
far as it is possible ibe guided by the 
principles of English Law that the verdict 
ofthe Jury will not be set aside unicss it 
be manifestly perverse and patently wrong 
or has been induced by an error of the 
Judge in his charge to the Jury. . The 
principle has been clearly laid down that 
a High Court will not interfere under s. 307 
of the Code of Oriminal Procedure upon 
any mere preponderance of evidence, but 
will only doso when it is satisfied beyond 
reasonable doubt that the verdict of the jurors 
orthe majority of the Jury isso distinctly 
against the weight of evidence on the record 
that it may be unhesitatingly described as 
a perverse verdict or unless it is clearly 
established that the jurors were wholly led: 
astray in their conclusions upon the case.” 
In a reference under s. 307 of the Code of 
Criminal Procedure the High Court kas 
to form and act upon its view of what the 
evidence in its opinion proves, but in doing | 


ah 


584 


so it will no doubt give due weight to the 
opinion of the Sessions Judge no less than 
to the verdict of the Jury. 

Bearing these general principles in mind 
and applying them to the facts of the present 
case we are clearly of opinion that the verdict 
of the majority of the jurors is manifestly 
wrong and against the weight of evidence on 
the record. Two of the jurors were of 
opinion that the accused was guilty of the 
offence charged. The remaining three held 
a different opinion. In our opinion upon 
the evidence on the record there can be no 


doubt that the verdict of the majority 
of the Jurors was manifestly wrong 
and perverse. We, therefore, set it 


aside and convict Chhedwa Kalwar of an 
offence under s. 376 of the Indian Penal 
Code, ` 

It now remains for us to consider the 
ety of punishment. The learned Ad- 

itional Sessions Judge was of opinion that 
the accused Chhedwa should be dealt with 
somewhat less severely than an ordinary 
criminal who has reached his majority. 
The medical evidence shows that the accus- 
ed Chhedwa Kalwar acted in a most brutal 
and callous manner. The life of the young 
girl Gurgi, who is an orphan, has been 
ruined for ever, The accused has been seen 
by us and he appears to bea physically well- 
developed boy of 17 or 18 years of age. 
Taking all the facts of the case into con- 
sideration we sentence Chhedwa Kalwar 
for an offence under s. 376 of the Indian 


Penal Code to three years’ rigorous im- 
prisonment. l 
Nea. Ordered accordingly. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 360 and 361 of 1925. 

| January 5, 1932. 

VENKATASUBBA Rao-AND CURGENYEN, JJ. 

M. V. K. VENKATARAMAN 
AND OTHERS—DEFENDANTS— 
APPELLANTS 
Versus 
S. SIVAGURUNATHA CHETTIAR 
AND OTHERS—— PLAINTIFFS AND DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Religious endowment—Trustee's 
power to borrow—Duties of lenders—Previous mis- 
management, effect 0f— Power to purchase goods on 
eredit—Bona fide enquiries, sufficiency of— Borrowing 
for daily worship, for litigation, to avert sale 
ete 

The power of the shebait of an idols estate to 
incur debts is analogous to that of the manager of 
puinfantheir [p 59%, col, 1] 
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The power can only be exercised in case of need 
or for the benefit of the estate. The actual pressure 
on the estate, the danger to be averted, or the bene- 
fit to be conferred upon it, in the particular in- 
stance, ia the thing to be regarded. The creditor 
is thus not concerned with the more remote causes 
that led to thenecessity, but itis the actual imme- 
diate need of the estate, that is the true criterion and 
the test is: Is the debt in the particular instance 
one that a prudent owner would incur in order to. 
benefit the estate? [p.593, col. 1.] 

Unless the lender is shown to have acted mala 
fide, the lender will not be affected, though it he 
proved that with better management the necessity in 
question would not have arisen. [ibid] 


A compromise, made bona fide for the benefit of 
the estate and not for the personal advantage of the 
limited owner will bind the estate quite as much as 
a decree on contest. [ibid.] 

If thelender makes proper enquiries and acts 
honestly, he is protected, although it turns out that 
a pint of fact there was no real necessity. [p 593, 
col, 2. . 

The daily worship of the temple is an actual 
necessity. The incurring of legal expenses for 
establishing a valuable right and the paying off the 
revenue due to the Government, are necessities re- 
cognised by the law. So also is the satisfying of a 
decree passed against the temple for money borrow- 
ed. [fp 594,col 1.] 

It isnot outside a trustee's power 
goods on credit. Venkatabalagurumurthi v. 
Krishna Odayar (6), referred to {ibid.] 

A bona fide purchaser of property put up for ssle 
in pursuance of a decree of court is protected 
within the principle of Hanumanprasad’s case (2), 
Such a purchaser is not bound to go further back 
beyond the decree to ascertain whether the court 
was right in giving the decree, or having given it, 
in putting up the property for sale [p ‘94, col, 
2 
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Civil Appeals against the decrees of the 
Court of the Subordinate Judge,Negapatam, 
in Original Suits Nos. 8 and 9 of 1924. 

Messrs. S. Varadachariar, R. Raja- 
gopala Aiyangar and N. S. Srinivasa 
Iyer, for the Appellants. 

Messrs. S. Nagaraja Iyer, T.R Rama- 
chandra Iyer, S. Muthiah Mudaliar, K. P. 
Panchapakesa Aiyar and K. Narasimha - 
Ayyangar, for the Respondents. 


Venkatasubba Rao, J.—The two suits 
outof which these appeals arise relate to 
certain transactions entered into by the 
trustees for the time being of the Velur 
Devasthanam. A few facts concerning that 
institution and its trustees may be con- 
veniently set forth at the outset. The Velur 
Devasthanam is a well-known and wealthy 
Siva Temple at Vaideeswarankoil and its 
affairs are managed by the Matathipathi of 
the Dharmapuram Mutt; inother words, the 
head of that Mutt is the ex officio trustee of 
the Devasthanam. The first Matathipathi 
with whom we areconcerned is Sivagnana I 
who assumed that office in the year 1890. 
He continued to be the Matathipathi till 
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1903 when he relinquished his right in favour 
of ManickavachagaI. It must be mention- 
ed that in 1900 Sivagnana I had appointed 
Manickavachaga I as Junior Pandarasan- 
nadhi and between 1900 and 1903 there were 
quarrels, which led to proceedings in court, 
between these two persons, Finally, as I 
have said, in 1903 Sivagnana I relinquished 
his rights and Manickavachaga I became 
thereafter his successor. The latter's 
trusteeship thus commenced in the year 
1903; but Sivagnanal some time later tried 
to re-assert his rights with the result, that a 
suit was filed. With that suit we are not con- 
cerned and it is sufficient to state that 
Sivagnana I died in 1906. Manickavachaga 
I continued to be the Matathipathi till his 
death in 1914. He was succeeded by 
Sivagnana IT, who, it may benoted, had been 
Kattalai Thambiran from 1903. From his 


accession in 1914 he continued to be the: 


Matathipathi till 1918 when he died. These 
are the three trustees to whose acts reference 
will have to be made inthe course of this 
judgment. 

I may with advantage also refer to what is 
called a scheme suit filed in connection with 
this Devasthanam. In 1911,a suit was filed 
(0.5. No. 10 of 1911) against the then 
trustee Manickavachaga I for his removal, 
for appointment of new trusiees and for the 
framing of a scheme. In that, certain 
transactions entered into by the trustee, 
including those which form the subject- 
matter of the present two suils, were 
impeached. The findings arrived at in that 
action as has been conceded, do not concern 
us. The Sub-Court in O.8.No. 10 of 1911 
passed a decree appointing the present 
plaintifs Nos. 1 and 2 and Sivagnana IT 
ene avachaga I having in the meantime 

ied), the trustees of the temple. Against 
that decree, an appeal was filed to the High 
Court. Inthe meantime, the present two 
suits (O. S. Nos. 8 and 9 uf 1924) were filed 
by the plaintiffs -Nos. 1 and 2. The High 
Court decided the appeal from the jacheme 
suit decree in 1919. They directed that the 
Pandarasannadhi should be the sole trustee 
and removed the other two-+trustees appointed 
by the Sub-Court. The present two suits 
were, as I have said, filed by the other two 
trustees alone and the Pandarasannadhi, the 
third trustee, was impleaded as one of the 
defendants, the reason being that he 
supported and justified the acts challenged 
in the suits. Whenthe High Court in the 
scheme suit made him the sole trustee his 
position in regard to these two actions became 
somewhat anomalous, They were ostensibly 
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filed in the interests of the ins!itution, but he 
figured in them as the defendant and not as 
the plaintiff. Apparently, when this was 
brought to the notice of the High Court, the 
4th plaintiff was appointed the Receiver to 
conduct these two suits. They were filed in 
1917 and during the 14 years that have now 
elapsed, four Pandarasannadhis have died 
and the trustee now on the record is the 5th 
in succession from Manickavachaga |, the 
original trustee-defendant, 

The objects of the two suits is mainly to 
get rid of certain decrees passed against the 
Devasthanam. .Appeal No. 361 of 1925 
relates to transactions of the Devasthanam 
with A. P. R. S.Somasundaram Chetty and 
his father Subramaniam Chetty. I shall 
refer to these creditors as A.P. R.S. forthe 
sake of convenience. O.S. No. 8 of 1924, 
out of which this appeal arises, has been 
brought on behalf of the temple to set aside 
the decree in O. 8. No. 48 of 1909, obtained 
by A.P.R S. against the temple. The 
transaction which wasthe subject of O.S. 
No. 48 of 1909 is connected with certain 
earlier transactions, which must first be set 
forth. In 1900, certain jewels of the temple 
were attached for the arrears of kist payable 
in respect of the temple lands. A.P. R. 5, 
at the request of the then trustees paid the 
kist amounts due, namely, Rs. 1] 4,41-5-7 
and got the jewels released from attachment, 
In consideration of this payment, these 
jewels were pledged by the temple to A.P. 
R. S. and a document was executed evidenc- 
ing the pledge dated the 29th of May, 1900, 
(Ex. 14). The learned Judge has found, and 
I agree with him, that it has been proved 
beyond doubt that this transaction is binding 
on the temple. On the 17th of April, 190], 
three transactions came into existence. 

(1) The pledge of 1900 was renewed for 
Rs. 11,527. The document of pledge is not 
forthcoming, but that is immaterial. 

(2) A promissory note for Rs. 12,800 was 
executed by the temple in favour of A. P. R. 
S. (Ex. 8). The consideration is made 
up of three items: 

(a) Rs. 6,133-8-0, being the amount found 
due in respect ofan earlier promis- 
sory note dated 8th June,1900 (Ex. 2); 

(b) Rs, 1,666-8-0, being the aggregate of 
two sums Rs. 500 lent on the 17th of 
August 1900, and Rs. 1,000 on the 
16th of September, 1900, together 
with interest; and 

(c) Rs. 5,000 paid to the temple in cash. 
The total of these three sums is 
Rs. 12,800, for which Ex.3 was 
executed, 
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(3) To provide for the discharge of the sums 
due under the aforesaid two transactions, the 
temple executed a lease in favour of A. P. R. 
S. (K-2). It recites that the total amount due 
under the. document of pledge and the 
promissory note is Rs, 24,327. Arent is 
fixed for the land leased and it is stipulated 
that after certain deductions, the balance of 
the rent is to be adjusted, first against the 
interest due under the promissory note, next 
against the interest due under the pledge 
document, then the principal- under the 
promissory note and lastly the principal 
under the pledge. z 

All these three transactions, as I have said, 
were entered into on ths same date, 17th 
April, 1901. On the 5th of April, 1904, A. P: 
R. S., complaining that his possession under 


the lease K-2 was disturbed, filed O.8. No. 


24 of 1904 claiming against the temple 
Rs, 6,000 as damages. The parties entered 
into a séttlement and at their réquest the 
Suit was-- dismissed on 9th July, 1904, as 
settled out of court. . 

`. These transactions now reach a further 
Ihave just said that A. P;iR, S. 
filed: O. S, No. 24 of 1904 on the 
5th April, 1904.7 On the 9th of the same 
month, a -settlement was arrived at 
(presumably the one to which I have just 
referred) between the temple and A. P. R.S. 
The accounts of all the transactions out- 
standing till then were settled on that date, 
and it was found that Rs, 26,000 was due 
by the temple to A. P. R. S. This was 
split up into two sums and made the subject 
of two separate documents, One was a 
pledge of jewels for Rs. 10,000 (Hx. 14-A. 
dated 9th April, 1904), the other was a mort- 
gage bond for Rs. 16,000 (Ex, 1 also of the 
same date). The evidence given in the case 
and accepted by the lower Court shows, 
that in respect of the jewel pledge of 1901, 
a sum of Rs. 13,587 wasfound due, of which 
Rs: 10,000 was included, as I have said, in 
Ex. 14-A. The remaining Rs. 3,587 went 
to make up-along with the sum due on the 
promissory. note of 190], the sum of 
Rs. 1,600 which was made the subject of 


‘Ex. 1.- It istunnecessary to pursue here the ` 


history of Ex. 14-A, for that was later on 
discharged, asI shall show when dealing 
with the connected appeal. We are con- 
cerned now with the mortgage bond for 
Rs. 16,000. A.P. R.S. filed O. S. No. 48 
of 1909, to enforce that mortgage andit was 
compromised bythe temple trustee having 
_ agreed to pay Ks. 16,300. Forthat amount 
~ acompromise decree was passed and toward 
it, various sums amounting to abcut 
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Rs. 17,500 were paid from time to time by. 
the temple to A. P. R.S. The present suit 
(O.S. No. 8 of 1924) has been brought for a 
declaration that the compromise decree in. 
O.S. No. 43 of 1909 is not binding om the 
temple and for the recovery of the.sums: 
paid to A. P. R.. S. under that decree,’ 
nemely, Rs. 17,500 together with interest 
thereon. The lower Court has found that: 
the mortgage (Ex. 1) is partially - binding: 
on the temple, that is, to the extent of 
Rs. 3,587 already referred to and interest 
thereon, but that it is not binding .as 
regards the rest of the consideration: 
Accordingly, it has been found that the. 
decree in O. S. Na. 48 of 1909 is similarly 
binding only to that limited extent; as 
regards the balance of the amount, the: 
decree has been set aside and A. P.R.S. 
has been directed to pay back to the temple 
the total of the excess sums received. `- ; 
- “In short, the finding of the lower Court 
amoun's to this, that whereas the pledge of 
of 17th: April, 1901, is binding on the temple 
the promissory note ofthe same dateis not. 
Tt is thelatter part of the finding that the 
appellants (the representatives of A, P. R, 8> 
challenge), We must therefore examine in 
detail the transaction-evidenced by the pro- 
missory ‘note for Rs, 12,80) daled -17th 
Apiil, 1901 (Ex. 3), ; 

As [ have said, this amount is made up 
of three items of consideration, the first: 
of which is.that covered by the promissory 
note, Ex. 2, dated 8th June, 1900. Tt recites: 
that Rs, 5,560 was borrowed for the “nada- 
muthal (current) expenses” and for the’ 
purchase of paddy etc,, for the temple, 
Three witnesses D, W. Nos. 3, 4, andé, speak’ 
to this transaction. Defendants Witness 
No.. 4 is -A. P. R. 8. Somasunda- 
ram Chetty, son of Subramaniam 
Chetty, the payee. It is stated in the pro- 
missory note that it was D. W. No.4 that 
actually paid the amount. It- must be’ 
remembered that Ex. 2 was executéd within 
11 days of Ex. 14, the instrument of: pledge, 
dated the 29th of May, 1900. That was also 
in favour of the same creditor A. P. R: 8. 
According to the learned Judge, when 
Ex. 14 was executed, the temple's tinancial 
condition was hopeless. On that ground, 
he has held Ex. 14to be a binding trans- 
action. Itis not suggested that the con- 
dition of the temple improved in the inter- 
val between Ex. 14 and Ex. 2. Both D. 
W. No. 4and hisagent D. W. No. 6 (Ranga- 
swami Ayyangar) depose that the Pandara- 
sannadhi -asked forthe further loan even 
on ‘the'date- of Ex. 147 Defendant’s Wit- 
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ness No. 4 says that enquired 
of. the temple Head Accountant 
Ammaiya Pillai regarding the necessity 
forthe loan and was told that the money 
was required for daily expenses and for 
purchase of paddy. Ammaiya Pillai.con- 
firmed the representation: of the Pandara- 
sannadhi that if the loan wasnolt made, the 
temple would not be able even to conduct 
the daily worship. At D. W. No. 4’s instance, 
his agent, D, W. No. 6, inspected the temple. 
accounts and found that it was short of funds 
Defendants Witness No.3, Ulaganatha Mu- 
daliar,-is the attestor of Ex. 2. He was then 
keeping a shop in the premises of the temple. 
He corroborates the evidence of D. W. Nos. 4 
and 6. The Pandarasannadhi, according to 
this witnesses, said tọ thecreditor: _ 

“You have helped the temple by redeeming the 
jewels (Ex. 14). But that is not a great thing, 


‘here is no money even for daily. worship. You 
must lend someamount fr that purpose,” 


he 


The learned Judge in dealing with this 
item has fallen into several errors. (See 
para, 58 of his judgment.) He forgets 
that he has already found “that the year, 
1899-1900 was one of ‘the worst years for the 
temple”, and it “had but little income in 
that year", that owing to litigation with 
recalcitrant tenants, it had to spend enor- 
mous sums and that it was driven to allow 
its land to be sold and‘its véry jewels to be 
attached for kist. (See para. 52 of the 
judgment). These remarks made with refe- 
rence to the transaction of the 29th of May, 
1900, must equally apply to that of the8th 
of June, 1900. Then, Ex. 2 was executed by 
-both Sivagnana I and Manickavachaga I. 
The Judge himself refers to this fact, but 
forgets it when he says a little later “that 
the Pandarasannadhi used the sum for his 
own litigation in 1900." This litigation is 
apparently what he refers to as “the mutu- 
ally destructive war” between Sivagnana 
I, and ManickavachagalI. (See para. 57), 
At any rate, it is perfectly .plain thatthe 
amount borrowed by them jointly could not 
have been for any such purpose. Then 
again, the Judge misreads Ex. 2, thinks 
that its description in Ex. 3 is opposed to its 
terms and on that ground discredits it; 
Lastly, he records the finding that the 
item (meaning Ex. 2) is fictitious. This 
was nobody’s case; it was nowhere sug- 
gested that the amount was not actually 
lent. . f < f 

As regards the oral evidence, the learned 
Judge (who by the way did not use and 
hear the witnesses) beyond merely trying to 
‘summarise itin paras: 31 and 32 of his 
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judgment has scarcely dealt with it properly. 


Iam satisfied on the evidence both oral 
and documentary that. Ex. 2 is binding on 
the temple. . 

I shall now deal with the second item of 
consideration for Ex. 3, Rs. 1,666-8-0, the 
total of the two sums Rs. 500 lent on the 
17th August and Rs. 1,000 on the 16th of 
September, 1900. Exhibit 3 recites that 
these sums were needed for the current ex- 
penses of thetemple. The contemporaneous 
entry made in the creditor's account book 
also shows that this was the purpose of the 
loans. The Judge’s reasons for disallowing 
these items are unconvincing. In the 
first place, he forgets that these are small 
amounts and were lent within? or 3 months 
respectively of Exs; l4 and 2. There is no. 
evidence that the financial condition of the 
temple improved in the meantime, Second- 
ly, the statement of D. W. No. 6, that there 
was no special representation made at the 
time of these loans, cannot detract from the 
value of his evidence. He had already 
deposed that he made enquiries both at 
the time of- Ex, 14 and Ex, 2, Having 
said, so, he added ; 

“Because [had already known that there was no 


yield, 1 did not make any special enquiry when the 
loan of Re, 10u was given” wet 


Thirdly, the Judge assumes wrongly that 
the amount was borrowed by Manickava- 
chaga alone, overlooking the fact that D. W, 
No, 6 has deposed that both’ the senior and 
junior Pandarasannadhis ‘were present, 
‘The Judge's finding, that these debts are 
not binding on the temple, cannot, there 
fore be supported. > 


Imustnow deal with the third item of 


consideration for Ex. 3, namely, Rs. 5,009, 


According tothe recital in it, that suhi 
was borrowed for three purposes: ` 


(a) for the expenses of the Privy Council 
Appeal; E 

(b) for paying off the Sircar kist. 

(c) for- discharging the decree debt due to 
Annamalai Chettiar. . : 


This recital, I may observe parentheti- 
cally, has been misunderstood and wrongly 
quoted by the Judge. (See page 83 of the 
judgment, lines20 to 24). First as to the 


‘legal expenses, the facts are these. The 


litigation between the temple and its 
tenants commenced in1893. The judgment 
ofthe High Court given in 1898 was in 
favour of the temple. On 15th May, 1900 
the tenants obtained special leave to appeal 
to His Majesty in Council. In 1902, tht Privy 
Council appeal was withdrawn. Exhibit 
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L, dated the 24th of September, 1902, an 
agreement entered into between the temple 
and the tenants, states that such a large 
sum as Rs. 40,000 had been spent by the 
temple in connection with litigation. The 
fact thal emerges is, that on the date of 
Ex. 3, the 17th of April, 1901, the Privy 
Council Appeal was pending. Is it then 
strange that the creditor acted on the 
representation that funds were needed for 
the expenses of that appeal? The second 
purpose mentioned, the paying of the Sircar 
kist, does not call for any special remarks. 
Then, we pass on to (the third purpose) 
the decree debt alleged to be due to 
Annamalai Chettiar. Thisman represented 
to D. W. No. 4 that he had obtained a 
decree against the temple for articles 
supplied and that the amount due under 
it was Rs. 5,000. The learned Judge does 
not doubt that there was such a decree; but 
seems to suggest that it had been dis- 
charged by Rs. 2,500 borrowed by the 


temple from one Swaminatha Aiyar on 4th- 


April, 1901. (Paragraph 58 of his judg- 
ment). In the first. place, this is pure 
surmise on the part of the Judge; secondly, 
on the Judge’s own showing, Swaminatha 
Aiyar's money could have only partially satis- 
fied the decree, leaving a further balance of 
Rs. 2,500 due. Defendant’s Witness No. 45 
evidence is that Rs. 2,000 out of Rs. 5,000 
lent by him went in payment of this decree. 
It was onthe4th April that Rs. 2,500 was 
paid out of Swaminatha Aiyar’s money. 
Let us grant it. The decree was not fully 
satisfied by that payment. The balance 
needed or the major part of it was furnish- 
ed 13 days later (that is on the 17th 
April) by A. P. R. S. The Judge has not 
even adverted to these facts and his con- 
clusion cannot be supported. 

I have now considered separately the 
three sums that go to make up Rs. 5,000, 
but that amount having been lent as a 
single sum, the evidence on the point 
cannot conveniently be separated; and that 
clearly establishes that proper enquiries 
were made by the creditor and that he 
acted upon the representations made to 
him, and to his agent. (See besides the 
evidence of D. W. Nos. 4 and 6, that of 
Subramania Aiyar, D. W. No. 5). i 

I have pointed out that Ex. 3 mentions 
three items of consideration and that the 
third consists itself of three parts. I have 
discussed in detail the evidence bearing 
on them. Then, let us see if the creditors 
have failed to adduce the best possible 


evidence as regards Ex. 3, He was called 
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on to support it more than 20 years after 
the transaction. Two of the attestors of 
Ex. 3 had died by the date of the trial and 
Chidambara the man mentioned in it had 
also died. The creditor examined every 
other person connected with the transac- 
tion. There is not the slightest ground for 
doubting that the temple is bound by Ex. 3; 
The Judge indulges in generalities and 
makes no attempt to closely combat the 
facts. The following is typical of his 
method. 

Says the Judge: - 

(1) “A. P. R S. Ohetty's connection with the temple 
began legitimately enough on 29th May, 1900, but 
the instinct of exploitation is always stronger than 
the instinct of beneficence.” 

Dealing with the expenses for the Privy 
Council Appeal the Judge says: ` 

“ (2) His (D. W No. 6's. version on this point is 
a palpable fiction.” 

Again, he remarks: 

“(3) The (creditor's) affection has in fact been like 
the affection that inspired Dhritarashtra’sembrace in 
the Mahabharatha a destructive and not a preserva- 
tive affection ” 

The finding, that the temple is bound by 
Ex. 3 is decisive of the case; for the decree 
in O. 8. No. 48 of 1909 that is impeached 
is based uponthe mortgage for Rs. 16,000 
Ex. 1, dated 91h April, 1904, (except tothe 
extent of Rs. 3,587 already referred to) 
which in its turn is based on Ex. 3 i 

There is one point, however, which. re- 
mains to be noticed. Ihave said that on 
9th April, 1994, the accounts were settled 
and for the sum then found due, namely, 
Rs. 26,000, two documents were taken Ex. 
14-A, and instrument of pledge for 
Rs. 10,000 and Ex. I, the mortgage aforesaid 
for Rs. 16,000. The Judge’says that this 
sum of Rs. 26,000 “was an excessive figure 
and was another piece of exploitation of 
the temple", but, as to how far this is 
excessive, the Judge does not explain. 
The respondent's Counsel has handed to us 
a hypothetical calculation ‘showing that if a 
proper account had been taken, only 
Rs. 17,000 odd would have been due. The 
learned Judge himself expresses the opinion 
that some part of Rs. 6,000 claimed as 
damages (to which reference has already ` 
been made) might have been included in 
the settlement. Jf the wholeof that amount 
-had been included, Rs. 17,000 along with 
Rs. 6,000 would amount to Rs. 23,000 leaving 
only a balance of Rs. 3000 not accounted 
for; that is, granting thatthe figures furnish- 
ed by the defendant afford a correct basis 
of computation, but they are not entitled to 
much weight, as several items in them (the 
price of paddy for example) are, as I have 
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said, purely hypothetical. It is worthy of 
note that, in the plaint there is no averment 
that the settlement was for an excessive 
amount, 3 ; 

There has been some discussion as to 
whether the compromise decree in O. 8. No. 
48 of 1909 does not stand ‘on a better 
footing than the original transaction, but as 
according to my finding, those transactions 
as such are themselves binding on the 
temple, it is unnecessary to enquire what 
the effect of the compromise decree is. 

From what I have stated, it follows 
that the temple is bound by the transaction 
to which this appeal relates; but of the 
three appellants before us, - the first and the 
second have died and their legal representa- 
tives have not been brought on record. So far 
as they: are concerned, the appeal abates and 
must be dismissed, ‘ihe lower Court's .de- 
cision is set aside to the extent to which it 
affects-the third appellant. Thesuit is dis- 
missed as against him wilh costs throughout. 
A memorandum of objections has been filed 
against that-part of the lower Court’s decree 
which is against- the-temple, but it has not 
been seriously pressed there being no sub- 
stance in It and is dismissed with ccs’s. . 

1 have so far shown that the lower Court's 
decision inO. S No.8 of 1924 cannot be sup- 
ported. I shall now pass’ on to the con- 
nected appeal (Appeal No. 360 of 1925) arising 
out of O. S, No. 9 of 1924. The object : of 
that action is to get rid of the decree 
passed against the temple in O. 8. No. 42 
of 1915 as modified- by the High Cours in 
Appeal. No. 119 of 191€. O. 8. No. 9 
refers to four sets of jewels, these set out 
in Schedules A, B, C and D to-.the-plaint. 
The complaint: is, that these jewels were 
wrongfully pledged by.the temple with 
one Krishniah Chetty, otherwise known as 
Krishnier, by which name, I shall refer to 
him inthis judgment. The latter, .in the 
alleged exercise of his rights as. pledgee, sold 
away the jewelsin Schedule D and filed O. S. 
No. 42 of 1915 claiming the amount due 
in. respect of the-jewels in Schedules A; . B 
and ©. In that suit,. the trial Court passed 
a- decree in his favour for . about 
Bs.‘ 26,000 but the High Court raised the 
sum to Rs. 44,000. A. declaration is sought 
that that decree . is not binding upon the 
temple. As regards the jewels in Schedule D, 
the prayer is,.that .they may be either 
directed to be returned or a decree may be 
passed for their value.. ‘The learned Sub- 
ordinate Judge ‘-has. disallowed the claim 
in respect of jewels in Schedules A and C; but 
bas declared that. the decreein O. S. No, 42 
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of 1915 is not binding on the temple to the 
extent. of the pledge the B schedule 
jewe.s; as to the pledge of D schedule 
jewels he -has also declared that it is not 
binding and passed a decree for their 
value. Krishnier, the creditor, attacks in 
this appeal the finding ofthe lower Court as 
to the jewelsin schedules B and D. Although 
therefore, with the A schedule jewels 
we have no concern, I may, as the judg- 


“ment of the lower Court. repeatedly refers 


to this transaction, state thatit arose out of 
the pledge of the 9ih of April, 1904, for 
Rs. 10,000 in favour of A. P. R. S., which, 
in its turn, is traceable to the earlier 
pledge in his favour, dated the 29th day 
of May, 1900 (Exs. 14-A and 14 respectively, 
already referred to). The temple borrowed 
from Krishnier on 31st August, 1904, 
Rs. 8,000 and thatsum having been paid.to 
A. P. R. S., the jewels were transferred to 
Krishnier, which he thereafter held on 
pledge. These are the jewels set forth in: 
Schedule A and asthe pledge of those jewels 
has been held to be binding, we a*e not con- 
cerned with it in the appeal; nor are we 
concerned, as I have said, with the jewels 
in Schedule C. I may remark that there is no 
cross-appeal by the temple as regards these 
twosetsof jewels. | 

- Of the jewels in the remaining two Sche- 
dules, turning first to the pledge of. the D 
Schedule jewels, the evidence bearing on it 
may be briefly summarised. 

On the 18th of July, 1903, the trustee, 
Manickavachaga wrote to, Krishnier, re- 
questing him tolend Rs. 1,000 on a pledge 
of certain three jewels to enable the Devas- 
thanam to pay off the arrears due by it for 
commodities supplied by a grocer, one 
Gopalakrishna Chetty (Ex. 5). The jewels 
are valued in the letter at Rs. 1,400 odd. 
There isan undertaking to pay interest at 
one per cent. per mensem and to liquidate 
the debt within one year. That the amount 
was received by the temple and paid off to 
Gopalakrishna, is not now disputed. That 
the latter was one of the two dealers who 
regularly supplied provisions to the temple, 
is also admitted. I must here remark that 
both sides admit that no special sanctity 
attaches to these jewels and that they stand 
upon the same footing as any other property 
of thetemple. . The learned Judge had -de- 
cided against the creditor on the ground that 
it. has not been shown that when the Joan 
was raised, any amount was actually due to 
the grocer. It is common ground that for 
a continuous period of many years, there 
was arunning account between the temple 
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and the grocer, nor can 1t be doubted (al- 


though the learned Judge thinks different- 
ly), that it was represented tothe creditor 


that there was necessity for the loan and - 


that he acted upon that representation. . The 


letter aforesaid (Ex. 5) contains that repre- 


sentation. Venkatarama Aiyar, examined 
as D.W. No. 3, the agent of Krishnier, de- 
poses that he looked into Gopalakrishna’s 
accounts for a period of 4 or 5 years and 
found that? the temple owed him. about a 
sum of Rs. 1,000. Shanmugam - Pillai, a 
witness cited by the Devasthanam admits 
that Gopalakrishna uselto supply com- 
modities to the temple. Gopalakrishna hav- 
ing died, his evidence, was not available to 
Krishnier. The temple's account books, 
which would have shown what amount if any, 
was due were not produced. The reasons 
given by the learned Judge for holding that 
the temple is not bound by this transac- 
tion are utterly unsound. According to him, 
‘if the terms of certain two lease.- deeds 
(Exs. K and KAI) had been carried into 
effect, no amount would have been found. 
due to Gopalakrishna. Exhibit K dated 
the 13th of August, 1900, is a lease for three 
years (Faslis 1310-1313) granted by . the 
temple of an inam village known as Mara. 
vathur to Gopalakrishna. The rent payable 
was fixed at 6,000 kalams of paddy estimated 
at Rs. 12,000. The deed recites. that for 
provisions supplied, the temple owed the 
lessee Rs. 9,150 and that he made a further 
advance of Rs. 3,850 in cash, the total due 
to him thus being Rs. 13,000. The lease 
deed goeson to say that this sum carried 
interest at 9 per cent. per annum and that 
the rent after certain deductions was to be 
adjusted against this loan. It is important 
to bear in mind that the paddy is. valued at, 
Rs. 12,000 only provisionally, for it -is dis- 
tinctly stipulated that the price shall -be 
fixed fromtime to time at the then prevail- 
ing market rate. Even before the period of 
thethree years fixed for Ex. K had elapsed, 
the temple granted on the 5th of March, 1902, 


a further lease to Gopalakrishna: (Ex :K-1). — 


This was to take effect from the termination 
of the previous lease and was to be in force 
for 10 years (Faslis 1314 to 1323). It pro- 
vides for a rent of 6,550 kalams of paddy 
valued at Rs. 8,000 odd. The lease recites 
that the amount due to the lessee from the 
temple for further sums lent is Rs. 12,000; 
that in addition, the advance of rent for 
-Fasli 1314 was paid by the lessee; thus, 
‘the tetal amount due to him being Rs. 15,825. 
Then -the lease proceeds to say how this 


debt isto be-discharged. Asin the case ofthe 
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previous lease, the rent, after certain deduc- 
tions, was to be seb off against the debt. 
Similarly, there was the same uncertainty 
as regards the price of paddy. The terms 
of those two deeds reveal that the parties 
were nob even then certain that the 
amounts dueto the lessee would be fully 
discharged by the adjustments, provided. 
In noticing the provisions of Ex. K, Lhave 
referred to the recital to the effect that 
the amount due to the lessee for provisions 
supplied till the 13th of August, 1900, (the, 
date of Ex. K) is Rs. 9,150. Now, Ex. K-L, 
goés on to provide that the commodities 
supplied from the 13th of August, 1900, to 
the 5th of March 1902, (the date of Ex. 
K. 1) and thereafter from time to time, 
shall be paid for, by adjustment against 
the rent under the later lease. The value 
of the commodities shall also carry in- 
terést. This is how the learned Judge de- 
claim. If the figures 
under Exs. K and K-1 had been properly 
worked out, noamount would have been 
found due for provisions on 18th July, 1903, 
to: Gopalakrishna; and from that, it would 
follow that there was no necessity to bor- 
row.. The whole reasoning is entirely falla-: 
cious. In the first place, the learned Judge's 
view that no amount would be due to, 
Gopalakrishna is based upon pure conjec+ 
ture. Secondly, the deed no doubt provided - 
thatif the -grocer supplied the provisions, 
their value was to be set off against the, 
rent; but what was thereto compel, him to 
supply them in advance of payment? And 
thirdly, it. would be unreasonable, not to 
say absurd, to cast. upon the creditor the. 
duty of calling for such documents (granting 
he was aware of their existence) and 


‘examining in detail their complicated and 


elaborate -provisions. I ‘must, therefore, 
differing from the lower Court, hold. that’ 
the temple is bound by the pledge of the 
jewelsin Sch. D. It must be added that the 
propriety of the sale by Krishnier of these 
jewels. has not been impeached before us. 

I shall now pass on ‘to the pledge of the 
B. Schedule jewels. The view of _the lower. 
Court in regard to that is open to even 
greater attack. ` The learned Judge has‘not, 
only ignored the principles governing trans- 
actions with creditors but also the’ well+ 
settled rules in regard to thesetting aside 
of decreesof courts. The factsmay be 
briefly stated. Certain temple jewels were 
pledged. on the 9th: of December, 1900, with 
two persons,.Muthiah Chetty and Siva 
Chidambara Mudali. They filed a suit -on 
that pledge (0.8. No, 54 of 1903) and 
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obtained a decree both against Sivagnana 
T and Manickavachaga I in September, 
1903, which directed the sale of those 
jewels. On the 3lst of March, 1904, the 
decree-holders filed an execution application 
praying inter alia for the sale of the 
pledged jewels. The jewels having been 
accordingly brought to sale, the trustees 
applied to Krishnier for a. loan agreeing 
topledge .with him the very same jewels. 
He advanced . Rs. 5,500, the trustees 
undertaking to return the amount in two 
years with compound interest at Re. 1-2-0 per 
cent. per month with yearly rents. The 
instrument of -pledge dated the 9th: of 
September, 1904, (Ex. 3-B) and the receipt 
passed by Muthia Chetty to Krishnier, dated 
the 10th. of September (Ex. 3-C) set out 
these facts. It has not been and cannot 
be denied, that the -amount was paid by 
Krishnier,tothe decree-holders and that the 
sale of the jewels was thereupon stopped. 
The Judge makes some point of the fact, 
that the decreein O. S. No 54 of 1903 and 
the execution application referred to 
above, suggest that the jewels belong not 
only tothe Devasthanam but also to the 
Mutt. In the Execution Application (Ex. 
3-E) Column II refers to the jewels as 
belonging to the Devasthanam, which, it is 
stated, is under'the management of the 
Pandarasannadhis of the Mutt. In this. 
column, therefore, the. Mutt is not shown as 
the ownerof the jewels. At the foot .of the ` 
application, the actual jewels are set out» 
and a note is added, that Items Nos. ‘1 “to 
12-belong to the temple but. Items Nos. 18 
and 14 belong to the Mutt. The learned: 
Judge has now found in this suit onissue 
No..8, negativing the contention of the 2nd- 
defendant, the Pandarasannadhi, that even. 
Items Nos, 13 to 15 of the B-schedule belong 
to the temple and not to the Mutt. There 
is thus a definite finding recorded in this 
action that all the jewels belong to the 
temple. : What difference does it make. 
then that someof them were described as 
belonging to the Mutt? The fact remains 
that The jewels of the temple were about, to. 
be sold-and ‘thatthe amount was ‘lent -~to 
avert their. sale. ‘The learned Judge again ' 
: Bays; Without the slightest justification, that- 


the decree, in O.°S. No...54 of 1903 wasa |. 
‘than a mere loan; it merged in a decrce 
. of court: Krishnier filed O.S..No..42 of 1915 


collusive one and the temple‘could not have ` 
been bound. by it. `. The conclusion’ is. pal- 

~ pably unsound.’ From the fact that the suit ~ 
was uncontested, the Judge’ draws’ this 

inference. Asa'’matter- of fact, ‘the suit, 
register (Ex. 3-D) shows that the 2nd defen- 
dant in that suit; one of the ` Pandarsan- ': 
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nadhis, was represented by a lawyer, Mr. 
Sivagurunatha Chelty, who, by .the-way, 
is the very gentleman conducting these 
suits as the plaintiff under orders of court. 
The more proper and reasonable inference 
is, that the trustees had no defence to put 
forward and that was the reason for their 
not having contested the suit. That-the 
temple had’no income in thefyear 1899-1900 is 
a fact which the Judge himself has found. 
It was in that year that the pledge with the 
decree-holders was made. There is no 
material on the record to show that either 
the pledge was bad or the decree was col- 
lusive. Thisis another instance where the 
Judge’s finding is based upon mere surmise. 
There isnot a scrap of evidence to support 
It. 

The next criticism of the Judge is that 
no enquiry was made by Krishnier. The 
Judgeinrecording this view has failed to 
apply his mind to the evidence on the record.. 
Venkatarama Aiyar, Krishniers agent, 
speaks to the enquiries hemade. He inter- 
viewed Muthiah Chetty and Sivachidam- 
baram. Hesaw the sale notice issued by 
them. He learnt thatthe jewels had been 
previously pledged with one Vellian Chetty 
in 1900 whose debt was discharged by 


-Muthiah Chetty. .He found that the pledge 


to Vellian Chetty had been entered in the 
accounts., There may be some minor dig- 
crepancies found in the evidence given by 
Krishnier and his agent nearly 20 years 
after the transaction but their evidence in 
substance fully shows that proper enquiries 
were made. Even Shanmugam Pillai, the 
temple shroff, examined by the plaintiff, 
deposes that it was because the temple was 
short of funds, the loan was taken from 
Krishnier to pay off the decree-holders. In 
the face of this evidence, it is somewhat 
surprising that the Judge has held that the 
creditor did not make proper enquiries. 
It must be noted that the temple accounts 
which would have'shown the dealings with 
Vellian Chetty have not been produced. 
For that, surely, the creditor is not to 
blame. I have-now disposed of the only 
two reasons given by the Judge for-holding: 
that this’ pledge is. not -binding. on the 
temple. .. hae aoa ae 

But in this case, there was something more 


‘on the pledges of the jéwels in Schedules 
AtoC. The trustee raised a plea that the 
creditor had waived a large part pf the 
debt'and agreed to receive about Rs. 22,000 
in full satisfaction. The. trial Court up- 


592 
held this pleaand passed a decree only for 
that sum. Krishnier took the case in appeal 
to the High Court, which reversed the de- 
cision of the trial Court and passed a decree 
for about Rs. 44,000 the full amount claim- 
ed. The learned Judge hold that the 
temple is not bound by this decree. 

This 1s what he says :— 

“fhen there is the question as to whether Manicka- 
vachaga I's conduct in not contesting the cebt in 
O S.No 42 of i9L3 was the result of fraud, collusicn 
or groas negligence. I have no doubt that it 
was" (Para 76 of the judgment). 

Then, forgetting this observation, the 
Judge ‘somewhat inconsistently says in 
para. 77 :— 

“I have shown that the decree in O. S No 4: of 
1909 was vitiated even by collusion «xcept to the 
extent .of the portion of the debt found to be valid. 
No such collusion is proved in regard to the decrce 
inO S No 42 of ims. The decrees in both the 
suits have certainly been vitiated by gross negli- 
genceto the extent pointed’vut above. The line 
between gross negligence and fraud is but thin.” 
This inconsistency, we may ignore; ~ for 
the ground ofthe learned Judge’s decision 
seems tobe, that the truslee wilfully aban- 
doning the plea available to him, viz., that 
the debt was not binding on the temple, 
put forward the plea regarding the waiver, 
which the Judge characterises as “futile” 
“worthless and trumpery”. Here again, the 
Judge is indulging in speculation. I have 
already shown that the pledge of the B 
schedule Jewels wasa transaction binding 
upon the temple. The Judge has found 
that the pledges of the jewels in schedules A 
and © are binding transactions. It is 
therefore incorrect to say that the trustee 
failed to put forward any plea available 
to him. Sofar as the plaint in this action 
goes, there are vague charges of fraud and 
collusion made. “The decree in O. S. No, 
42 of 1915 was not attacked on the 
ground of the trustee’s negligence. In 
short, there is not the slightest warrant for 
the lower Court’s conclusion. How can 
the plea of waiver-which was upheld by 
one court be termed worthless or trumpery? 
Why should it be assumed that the trustee 
deliberately abandoned the true else and 
put forward a false one? 4 


~ The Judge seems to have fallen. into the 
error of ‘assuming that the person that was. 


sued in O. S. 42 of 1915 was Manickavachaga . 


1 who created the pledge. This mistake 
he commits over.and over ‘again. (See 
paras. 29, 76 and 77).. The fact is, that it 
was -the succeeding trustee, Sivagnana 
“Il that. was actually sued: This’ mistake 
| completely vitiates his judgment, the argu- 
ment-that the trustee being a party: to e 


E 


VENKAŤARAMAN v. SiVAGURUNATHA oetik. 


“main terms. 


“and not compound interest. 


. have their costs throughout. 
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pledge stood committed to it and was thus 
precluded from putting forward the true 
defence falls, therefore, to the ground. 

The figures given by the learned Judge 
as regards the resources of the temple are 
conjectural, any discussion as toits potential 
resources being quite beside the point. .I 
have already referred to three leases granted 
by the temple, Ex. K of 1900, Ex. K-2 
of 1901 and Ex. K-1 of 1902. None of 
them represenis anormal receipt of income, 
as the deeds show that the rents had been 
received long in advance. At no point of 
time do the amounts mentioned by the . 
Judge as receipts, synchronises with those 
shown ‘by him under the head of expenses 
apart from the fact that both sets of 
figures are purely thecretical. During the 
entire period to which these actions relate 
(1900 of 1904), the financial position of ihe 
temple was most unsatisfactory. It is 
worthy of note that for the major part 
of this very period, its accounts are not 
forthcoming. 

Much has been made by the respondent 
of ihe fact that the debt under Ex. 3-B 
(the pledge of the B Schedule jewels) 
mounted up considerably on-account of its 
providing for payment of compound interest. 
That is a position utterly usound, for it 
is hardly right to judge of the propriety 
of the transaction, from the results that 
have followed from a breach of one of its 
The pledge document stipulat- 
ed that the loan was to be repaid in three 
years and if in the event it turned out. 
that the debt rose in amount, the fault, 
if any, was that of the borrowing trustee 
who fails to keep his word and not that 
of the lender who advanced the money. 
Mr. Varadachari, the creditor’s learned 
Counsel, is, however, willing to receive as 
a matter of concession, simple instead of 
compound interest at Rs 1-2-0 per cent, per 
month (the rate stipulated) on ihe amount 
covered by this pledge from the 9th of. 
September, 1904, to the 9th. July, 1918,- 
the date of the High Court decree in 
A. S. No. 119 of 1916. From that day, the 
aggregate amount shall carry . interest at, 
6 per cent, 

I have not the slightest hesitation in: - 
holding that-the temple is bound by this- 
transaction. The -lower Court's decision. 
in’ this appeal is also ‘reversed except. to 


the extent that as indicated above the ~~ 


amount’ due to Krishnier shall carry simple - 
Asthe appel- 
lants have -practically succeeded, they shall 
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< I shall now ae ae the-conclusions at 
which I. have arrived “are. in conformity 
with thé principles to be “extracted from 
the authoritiés bearing:on the subject In 
Prosunno Kumari Debaya v. Gulab Chand 
Baboo (1), the Judicial Committee points 
out that the power of the shebait of an 
idol’s estate to incur debis is analogous 
to that of the Manager of an infant „heir. 
What the extent of the latter's power is, 
appears from the judgment in Hanuman 
Prasad v. | Babooee Munraj Koonwaree 
(2). Their Lordships point out, oe 
„the power can only be exercised | 

case of need .or for the benefit of the pay 
The actual pressure on the estate, the 
danger to be, averted or the benefit to be 
-conferred upon it in the particular instance 
jis the thing to-be:regarded. The „creditor 
„is thus not, concerned. wilh thè more remote 
auses thatled to the necessity, but it is 
‘the actual immediate need of the estate 
that.is the {rue .criterion. As the Privy 
‘Council points outthe test is; is the debt 
‘in thé particular instance one that a prudent 
owner would incur in order to benefit the 
‘estate? Ifthe answer isin the affirmative 
‘a bonafide lender is not affected -by the 
precedent mismanagement of the manager. 
‘The lender of course cannot. support a 
charge grounded ana necessity, which his 
‘own wrong has helped to cause. Unless 
‘therefore, “he is shown to have acted mala 
‘fide, the lender will not bé affected, 
though it be proved that with better 
Management. the, necessity in question 
would not have arisen. -In Ramsumaran 
‘Prasad v. Shyam Kumari (3) it is pointed 
out by their Lordships that the word 
‘necessity’ when used in this connection 
has a somewhat ‘special, almost technical, 
meaning. Necessity does not mean actual 
compulsion, but the kind of pressure which 
the law recognises asserious and sufficient. 
Incidentally, thiscase refutes the theory 
that acompromise of a pending suit by 
a limited owner stands on nobelter foot- 
‘ing than an alienation pure and simple. A 
compromise, their Lordships observe, made 
‘bona fide for the benéfit of the estate and not 
for the personal advantage’ of the limited 


‘owner will bind the estate quite as ‘much ° 


(1) 20.4 145, 14 BL R450 (P.O). 
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as a decree on contest. But this-is a point 
which asI have already said need not 
.be pursued. Once again turning tothe 
question as to what constitutes necessity, 
wwe find the point very lucidly dealt ~with 
in Niladri Sahuv. Chaturbhuj Das (4). .In 
that case the money lent by the appellant 
was.used to satisfy the loans incurred for the 
services of the idol and to carry out 4 certain 
building project. The Courts in India- held. ,: 
"that the constructing of the buildings could 


‘not “be regarded as. necessities of the mutt. 


Then they went on to hold, all the money of 
the mutt having been absorbed ‘inthe build- 
ings erected; “the -shortage of funds for 
keeping up ‘the religious worship, could 
also not come under the head of legal 
necessity. The Judicial Committee, ‘dis- 
agreeing with this view, found .as a fact, 
that the expenses incurred under both 
categories were justifiable. Having record- 
ed this finding, they proceed to declare the 
law on the point in no ‘uncertain’ ‘ferms. 
After citing Prosunno Kumari Debaya's case 
(1) for the proposition that the power to incur 
debts must be-measured by an existing 
necessity, they}point out that it is the immedi- 
ate, not the remote cause, the causa CAUSANS 


.of ihe borrowing that has to be considered. 


Let it be granted that the remote cause of 
the mutts need was the profligate ex- 
penditure of the shebait, that is, his 
getting into debt by the building project. 
But it is not such remote cause that matters, 
but the existing necessity, the immediate 
cause of the borrowing. Judged by this 
test, the debt was held to be binding on 
the trust. Vibhudapria Thirtha Swamiar 
v. Lakshmindra Thirtha Swamiar (5) is 
anather case, where the same principle is 
recognised and affirmed by the Judicial 
Committee. So much where actual neces- 
sity can be proved; but it isa settled. rule, 
that if the lender makes proper enquiries 
and acts honestly, he is protected,, although 
it turns out that in point of fact there was 
noreal necessity: [Hanuman Prasad's case 
(2)]. In the light of these principles let me just 
glance at the transactions which I have . 
already dealt with in detail, The first two 
‘items of consideration for Ex. 3 (the pro- 
missory note in favour A. P.R. 8.). were 
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borrowed’ for keeping up the daily 
‘worship of the ‘temple. That was an 
actual and existing necessity. Granting 
that the shortage of money was due to bad 
management (which clearly had not: been 
made out), that being the remote and not 
the immediate cause, would make no 
difference. Granting again that necessity, 
in fact,has not been proved (which is not 


` ~ “the: case), even then, the creditor would be 


protected, as after ressonable enquiry 
he was satisfied that there was compelling 
necessity and acted honestly. The third 
itêm of consideration for Ex. 3 stands 
more or less on a similar fooling. The 
incurring of legal expenses for establish- 
ing a valuable right and the paying off 
of the revenue due to the Government, are 
necessities recognised by the law. So also 
is the satisfying of a decree passed against 
the temple formoney borrowed. In regard 
to.each of the three items of consideration 
for Ex. 3, I have found first, that there 
was necessity, secondly, that the lender 
made due enquiries and acted honestly and 
thirdly, that the money lent was properly 
‘applied (that having been conceded). Then 
passing on to Krishnier, the creditor in the 
| Becond. suit, first, as regards the pledge 
of the D Schedule jewels, the amount was 
raised for paying off a grocer who had 
supplied commodities. Thatthe money was 
actually paid to the grocer cannot, as I have 
gaid, be disputed; not can it be doubted 
that the.creditor acted upon a representa- 
tion made to him that the money was requir- 
ed for that purpose. It has been feebly- 
contended that it is -outside a trustee's 
power to make purchases on credit. Why 
would a trustee be put in this respect on 
a different footing from any other person? 
It seems opposed to good sense to deny to 
him the ordinary right which every prudent 
manager of .his own property enjoys. It 
has not been shown that in this particular 
case the trustee in buying the provisions on 
credit exercised his discretion wrongly. 
Apart from the reason of the thing, there 
is some authority for the view that the 
conduct of a trustee in purchasing pro- 


visions on credit is not necessarily wrong- . 


full: Venkatabalagurumurthi v. Balakrishna 
Odayar (6). 

Now, passing on to the pledge of the 
B Schedule jewels, the facts connected with 
that transaction require a further principle 
to be noticed. As I have shown, the loan 
raised on that pledge merged in a decree 


(6) 128 Ind. Cas. 6; A I R 1930 Mad. 1004; 32 L. 
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of court. That decree was obtained against 
the suécessor of the. trustee who: actually 
raised the loan. ~It shovld be observed (to 
use the.words of- the Judicial Commities 
ina similar case), that the. matter does 
not come before us by way of appeal from 
the decree sought to be impeached, but upon 
fresh suit to set it aside. The former 
decree is entitled to the force due to judg- 
ments of competent courts. The determina- 
tion of the issue is res judicata and in 
the absence of proof of fraud or collusion, 
the .court cannot reopen and _ review. 
the ` judgment founded upon 
(See Prosunno Kumari Debaya v. Gulab 
Chand (1), already cited). I have 
held that the decree was properly obtained 


“and the Judge's reasons for disregarding 
it are unsound, Assuming that, notwithstand- 


ing the decree in O, S. No. 429 of 1915; the 
original transaction itself can be examined, 
there is no reason, as I haye’ said, for 
holding that it is not binding on the temple. 
The object of raising the Ioan was, as I 
have pointed out, to avert a forced sale 
of the jewels which were directed by a 
decree of court to be sold. In such a case, 
what is the creditors duty? In Madan. 
Thakore v. Kantoo Lal (7), it was held by 
the Judicial Committee that a bona fide 
purchaser of property put up for sale in 
pursuance of a decree of court was protect- 
ed within the principle of Hanuman 
Prasad’s case (2). Such a purchaser was 
surely not bound to .go further back beyond 
the decree to ascertain whether ths court 
was right in giving the decree, or having 
given it, in putting up the property for 
sale. These remarks, it cannot be said, 
apply with less force to Krishnier, merely 
because he does not happen to be an 
execution purchaser but a pledgee whose 
money was used for averting the threatened 
sale. : 

In the result, applying the tests laid down 
in the authorities cited above, I must hold 
that the transactions io which these two 
appeals relate are binding on ihe temple. 
In regard to each of these transactions, what 
my decision is, I have already stated. 

In Appeal No. 360 of 1925, we make an 
order under r. 46, sub-r. 2 of the Practition- 
ers’ Fee Rules, Appellate Side Rules, that 
two sets of fees be allowed to the appellants. 

Curgenven, J.—My learned brother 
whose judgment I have had the advantage 
of reading, has dealt so fully with the trans- 
actions involved in these appeals, and I am 
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so entirely in agreement with his views, 
that I can find little, to add to what-he has 
said. Following the principles now well- 
established by decision of the Privy Coun- 
cil, the credilors ‘of the temple whose inter- 
esis the plaintiffsrepresent, must be held 
to be protected if it appears that immediate 
necessity existed for contracting the loans, 
irrespective of the merits of the course of 
action which gave rise to that necessity. 
There seems no doubt that, over the period 
during which the primary debts were in- 
curred, the temple was financially in low 
waler, The accounts for the period 1900-1903 
are not forthcoming—a circumstance which 
must tell against the temple rather than 
against its creditors but there is evidence 
that the temple lands suffered in 1900 from 
floods, and that little income was received 
from them. From 1893 up to 1902, as the 
agreement Ex. L shows, litigation had been 
going cn between the temple and a number 
of ihe tenants who were asserting occupan- 
cy rights, This litigation had cost the tem- 
pie Rs. 40,000, and a sum of Rs, 60,000 of 
rent, much of it time-barred, was in arrear. 
The K series of leases, which originated 
during this period, were designed to provide 
for liabilities already incurred, A wasteful 
dispute was meanwhile proceeding between 
the two Pandarasannadhis Sivagnana I and 
Manikavachaga~I, which led to court pro- 
ceedings doubtless financed to some extent 
at least with temple funds. All these cir- 
cumstances go to support the truth of the 
evidence, given by -several of the defence 
witnesses; thut the income available for 
ordinary purposes had fallen far short of 
the unavoidable expenditure. I think that 
if, in such circumstances, and whether or not 
they were induced by faults of management 
or misapplication of funds, the trustee had 
recourse to borrowing in order to meet cur- 
rent needs, or to avert the loss of temple 
property, the loans so incurred must be held 
to be binding. | 
In A. S. No, 361 of 1925, arising.out of 
O. 8. No. 8 of 1924, the central transaction 
with ‘which we are concerned in appeal is 
the promissory note for Rs. 12,£00 (Ex. IID, 
whereby on 17th April,}901,three antecedent 
debits were superseded. My learned bro- 
ther has analysed these components, and I 
agree with him-in differing from the learned 
Subordinate Judge as to the ‘effect of the 
evidence relating to them. The promissory 
note Ex. II was executed jointly by both 
Sivagnena and Manikavachaga, and the 
evidence of D. W. Nos. 3, 4 and 6, together 
with the yecital.in the -note (misquoted by 


for disallowing. this item. 
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the Subordinate Judge) is sufficient proof 
that the debt was incurred for a necessary 
purpose. I see no reason to disbelieve the 
ihe statement of the first defendant (D. 
W. No. 4) that he was told by the Pandat- 
rasannadhi that if the money was not fur- 
nished the temple would be unable to mieet- 
the current expenses. There is no ground 
Similar consi- 
derations apply to the second item of 
Rs. 1,666-8-0, composed of two-sums of 
Rs. 500 and Rs..1,C00 respectively, borrowed. 
for nadumuthal expenses.’ The third item 
was a sum of Rs. 5,000 borrowed on the date 
of execution of the promissory note Ex. ITI. 
My learned brother has pointed out the 
defects in the learned Subordinate Judge’s 
treatment of this item. Half the amount 
has been accounted for as required in the 
litigation between the temple and its ten- 
ants, which was brought to a close in the 
following year‘ by Ex. L; I agree that this 
and the other charges thus provided for 
must be’ held to have been for ptirposes 
which cannot now be repudiated on behalf 
of the temple. It isthen said that the set- 
tlement in 1904 for a total amount of 
Rs. 26,000 was excessive, having regard to` 
the terms of the lease evidenced by Ex. K-2 
which was designed to reduce the indebt- 
edness under Exs. III and XIV. A suffi- 
cient answer seems to be, in the first place, 
that no reason has been shown why the 
Pandarasannadhi should have allowed his 
creditor unduly to exploit -his position by 
exacling unconscionablé terms; and, in the 
second, that ‘in the absenve of the temple 
accounts we have really no materials upon 
which to form «judgment. Ib lay upon the 
plaintiffs to displace the inference that the 
settlement of 1904 fairly arose out of the 
antecedent indebtedness, and’ they have 
certainly failed to discharge the burden. . 
It follows, in my view, that the compromise. 
decree for Rs. 18,000 cannot be successfully 


‘attacked. 


In A. 8. No. 360 of 1925, arising out of O. 
S. No. 8 of 1924, we are concerned with the 
pledge of jewels comprising-Schedules B and 
D of the plaint. The former pledge originat- 
ed in’a desire to save these jewels from 
sale in execution by re-pledging them, and 
there is evidence that funds were not at the 
time forthcoming to pay-off the decree.: It 
may well be that the interests of the temple 
would have been best served in the long 
run by sacrificing the jewelsand termjnat- 
ing ‘the debt. But we: must look at the 
transaction not in: the light of the subse- 
quent failure to effect redemption but as it 
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“would naturally appear to-a créditor whose 
‘assistance. was sought to.save a portion ‘of 
the temple-property. There is some differ- 
ence of opinion .as.to.the sentimental im- 
pottance of a forced sale of temple jewels, 
-but even taking it that.no serious objection 
on` this score existed, it seems to me that 
purpose for which the money was.required 


-was of a kind binding .upon the institution. 
` “That being so, it follows that the decree in . 


ʻO. S. No. 42 of 1915, of which the B Schedule 


jewels formed the ‘only portion now in dis- < 


pute, cannot be successfully attacked. As 


regards the D Schedule pledge, the sum of .. 
Rs. 1,000 thereby raised was immediately ~- 


required to pay for temple- supplies, and it 


` seems to be enough that this money was, so 


far as appears, devoted to this purpose, 
cand the plaintiffs are not :entitled to put 
the creditor to the proof that, with better 
management, the.bill could. have been met 
from current income. I agree with what 
‘my learned brother observes as to the sub- 
sequent history of this: transaction. i 

I -concur in the orders proposed in: thoes 
oe . 


“PKA. Appeals allowed. 
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| * . PLAINTIFFS—-RESPONDENTS, 
t- "Civil Procedure Code (Act V of 1908), O0. XLI, r. 5 
-=—Appeal from preliminary decree—Stay of proceed- 
tings in lower Court—Practice. 
- Where.an.appeal has been preferred froma pre- 
-liminary decree inasuit for partition the usual 
practice ofthe court.is to stay further proceedings 


an pursuance of the preliminary decree during ‘the 
pendency of the appeal. 


1 Petition under O. XLI, r. 5, Civil Pro- 
-cedure Code for stay of further proceedings 
‘by way of partition pending the decision’ of 
ithe above noted appeal by the High Court. 
(Original Suit No. 18 of 1932 decided by 
:the Senior Subordinate Judge, Gurdaspur, 
on the 20th February, 1933). h 
. -Mr..Shamair Chand, for the Petitioners. 


= Malik Ram Lal, for-the Respondents. 


: Order.—The question for determination 
a whether proceedings for the partition of 
the. property by.metes-and bounds should 


£ 
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- binding on the reversioner. 
- Raghunath Singh (1).and Ram ` “Bujhawan Prosad 


44.10 


‘be stayed pending the decision of the appeal 
- preferred from the preliminary decree. 
-usual practice of this court is to stay the 


The 


proceedings, and, after considering «the 
mattér carefully, I am of opinion: that that 
practice should be followed in this ‘case? 

I accordingly stay further.: Ka Kg 
in pursuance of the preliminary decree 
during the pendency of the appeal. 

A. .' Proceedings stayed. - 


be bi ? 


LAHORE HIGH COURT. 
Second Civil Appeal No. ote of 1928: 
May 17, 1938... ©. 
SHADI Lat, C.J. , AND 
ABDUL QADIR, J. 
Sardar JAGENDAR' SINGH— 
DEFENDANT—APPELLANT 
Versus ` 
Musammat NAWAB BIBI Pumar AND 
ANOTHER— DEFENDANT—RagsPONDENTS. | 
Customary Law (Punjab)—Alienation— Condition 
postponing: redemption —Onerous terms as to interest— 
Validity—Sonless proprietor—Power to. make smalt 
gifts to daughter and for religious purposes. ` 
The principle that it isincumbent on those who ` 


| support a mortgage made by the manager ofa joint 


Hindu family toshow not only that there was 
necessity -to borrow, but that it was not unreason- 
.able to borrow at some, such high rate and upon 
some such terms, andif it isnot shown that there 


“was necessity to- borrow atthe rate and upon the 


.terms contained. in the mortgage; that rate and those 
terms cannot stand,;is;applicable,to an alienation 
of ancestral property „made by a sonless , „proprietor 
governed by the Customary ‘Law of the Punjab. 
- Where a mortgage postponed redemption ‘for, S1 
years and stipulated that fhe mortgagor should 
pay interest at the rate of 12 per cent. . per annum 
on Rs 2,009 borrowed for sinking wells: -- 
Held, that the terms were nreasonible and not 
Nazir" “Begam v. Rao 


Singh v: Nathu Ram (2), followed 

A sonless proprietor.can make a gitt of a plot -of 
land for religious purposes. 

It isnot unreasonable for a mortgagor, whose 
only issue is a daughter, and who owns a - large 
area of Jand, to spend a sum of Rs.,500. for giying 
presents to his granddaughter and her husband. 

Second Civil Appeal from the decree of- 
the Additional District J udge, Lyallpur, at 
Gujranwala, dated the 12t1 November, 1927, 
reversing that of the Subordinate J. udge, 
First Class, Sheikhupura, dated the. 26th 
April, 1927. 

Mr. Achhru Ram, for the Appellant.: : 

Mr. M.M. Aslam Khan and Malik Barkat 


“Ali, for the Respondents. 


Shadi Lal, C. J.—On.the 22nd March. 
1920, J handa a.Jat of the village- Narang, 


1933 : - 
in the District of - Sheikhupura, granted a 
mortgage of 772 kanals-and 7 marlas of 
land to’ Sardar Harnam Singh, a. jat of 
the same district, to serve as a security 

. for a loan of Rs. 8 900. The plaintiff Haveli 
a collateral ofthe mortgagor’ in the: fifth 
degree, has brought the present action to 
challenge the alienation -on the usual 
ground of want of consideration and‘ neces- 
sity. ‘The courts below have concurred in 
holding that the various items aggregating 
Rs. 6,500, were: required for” necessary 
purposes, and that Rs. 200, were borrowed 
for sinking new wells for irrigating a por- 
tion of ‘the waste land - conveyed by the 
mortgage. 

The: mortgage deed provided - that the 
mortgageeshould take the produce of the 
land. in liew of interest on Rs. 650, and 
that the mortgagor should pay interest at the 
rate of 12 percent. per annum: on the item 
of Rs. 2,000, borrowed for sinking wells. 
The learned District J: udge finds that the 
stipulation postponing redemption for 31 
years and the covenant for the payment 
of interest mentioned : above were un- 
reasonable and onerous’terms and could not 
‘bind the reversioner. He has accordingly 
granted the plaintiff a decree for the 
possession - of the land on payment of 
“Rs. 8,500. - 

On behalf - of tha mortgagee, who-has 
brought the present second appeal, it is 
contended that of the. area mortgaged to 
him, 217 karals and 4 marlas were irrigat- 
ed by canal and 158 kanals and 15 marlas 
were chahi land, and that the balance 

. amounting to nearly “400 kanals consisted 
of waste land. It is urged that in these 
circumstances the stipulations referred to 
above were not unreasonable. It cannot, 
however, bé seriously disputed that these 
stipulations made it very difficult for the 
mortgagor or his reversioner toredeem the 
property. In Nazir Begam v. Rao Raghu- 
nath (1), their Lordships of the Privy Coun- 
cil made ithe following observations in 
connection with a mortgage made by the 
manager of a joint Hindu family :— 

Jt is incumbent on those who support a 
‘mortgage made bythe manager of a joint 
Hindu family to show not only that there 
was necessity to borrow, but that it was 
not unreasonable to borrow at some such 
high rate and upon some such terms, ‘and 
if itis not shown that there was necessity to 

(1) 50 Ind. Oas. 434; 46 I A 145; 36ML J 521; 17 
AL J591; 23 O W N 700; 21 Bom. LR 484; 26 M 


L T 40; 300 Ls 86; (1919) M WN 498, 10P L 
R (PO) 49; 41.4571; 11 b W188 (PO), 
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“borrow at: the rate’ ahd 


upon ‘the ‘tering 
contained in ‘the’ mortgage, that rate’ and 
those terms cannot stand. ; 

This principle,'which-has” been. affirmed 
by the Privy Council -in Ram Bujhawan 
Prasad Singh v. Nathu Ram (2), is appli: 
cable to an alienation of ancestral’ property 
made by a sonless proprietor govetned’ by 
the Customary Law in this Province. It 
is to be observed that, while Rs. 2,000; may 
be considered as an improvement made 
by the mortgagee, it was not necessary for 


“the mortgagor to borrow that sum and to 


promise to pay interest thereon while‘the 
increased produce dueto the improvement 
was to betaken by the. mortgagee. Hav- 
ing regard to all the circumstances I 
concur with the District- J udge in holding 
that the stipulations were ‘unreasonable 
and that the reversioner is not -bound by 
sae This finding disposes of the second 
appeal. 
Pon behalf of the plaintiff cross-objections 
have been preferred challenging the neces- 
sity for three items, the payment of “which 
has been established. It appears that a 
sum- of Rs.. 300 was paid before the Sub- 
Registrar to one Siraj Din, who was the 
Imam of 
building a new mosque; and that a mosque 
was constructed in the village. There is 
no-doubt that a sonless proprietor’ can. 
make a gift of a plot of land for religious 
purposes and the learned District Judge 
states that: 

“It was nob contended that the mortgagor who was 
a sonless- proprietor was. not competent to spend a 
small sum of Rs 309 for religious and charitable 
purposes.’ 


As pointed out above; the mortgagor 


had no male issue, and at the time 
of the marriage of his ‘daughter, 
he had to make customary pre- 


sents. Rupees 500, were borrowed by him 
for the purpose of making presents on the 
occasion of that marriage, and the learned 
District Judge holds that. it was not un- 
reasonable for the mortgagor, whose only 
issue was a daughter, and who owned’ a 
large area of land, to spenda sum `of 
Rs. ~500, for giving presents to his grand- 
daughter and her husband. 

The third item objected to by the respon- 
dent is a sum of Rs.: 500 which was: given 
tothe daughterto pay her debts. and the 
Subordinate Judge observes that the neces- 
sity for this item was not seriously chal- 

(2) 71 Ind. Cas. 933: 50 IA 14,4 P L T29; AT 
R 1923 PO 37; 22M LT 129; 44 M LJ 615; 25 
Bom. LR 588; (1923) MWWN 382; 2 Pat. 285, 38 OL 
PO 18 L W-767; 1 Pab. L R 445; 28 0 WN. 446 


a mosque, for the purpose’ of — 
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lenged before him. Nor was it contended 
before the District Judge that in the circum- 
stances mentioned ‘above that:“‘the mortgagor 
was not competent to make this little 
gift to his daughter who: was his- only 
child.” There is, therefore, no force -in 
the cross-objections preferred by the res- 
pondent. ; a 

The -result is that the appeal as: well 
as -thë cross-objections are- dismissed. 
The parties shall bear their own costs in 
this court. 

Abdul Qadir, J.—I agree, 
RA O Appeal dismissed, 


ee 


CALCUTTA HIGH COURT. 
. Appeal from Appellate Decrees 
-- Nos. 2467 to 2480 of 1930. 
December 22; 1932, 
Gona, J, ~“ 
“Raja SATYANIRANJAN 
- CHAKRAVARTY; BAHADUR 
AND OTHERS—PLAINTIFF3—APPELLANTS 


can versus : 
HABIBAR SOBHAN=Derenpant— 
‘RESPONDENT. * 


tenant—Oral contract to reduce 


` rent—Realisation of rent at reduced rate—Suit for 


original rate of rent—Maintainability—Plea of part 
performance, | 

In a suit for rentit was found that thers was 
an agreement in the year 1906, to reduce the 
ates of rent payable by. the: tenant according to 
the original settlements ` of 1832." In consonance 
with the agreement of 1906, rents at reduced 
rates were realised till the “agreement of 110} 
was ratified and superseded by an oral contract in 
the year 1920, for reduction of the rates of rent. 
Rent was realised atthe. reduced rate for more 
than from 1316 to 1332 B.E. and the deferdants 
had ‘not made any demand for getting pattas: ` 

Held, that though the verbal ‘contract of 1920 


- was defective it was nevertheless an existing con- 


tract at the date of the institution of the suit as tl 
right to obtain specific performance of the contract 
was not barred at that date, there having been 
no demand of pattas, and as this contract ` had been 
partly performed by realisation of rentat reduced 
zaten tip pooR had no right to realise rentat 
-the rates mentioned in tho kabuliya: 382 
Hoy ook a abuliyais of 1882. [p, 
. Quere;—Whether the plaintiffs will be entitled to 
realise rent at the rates mentioned in the kabuliyats 
of 1¥82, afterthe defendants’. Yightip obtain speci- 
W lator eee the contract of 1920, was barred by 
Aimuation, -Arif v. Jadunath Majumdar Bahadur 
(1), esp'ained, |p. t0], col 9.) ene hadan 
, Appeal against the decree of the 
Subordinate Judge, Birbhum, dated the 
aoe “ D. 1930, modifying that of the 
unsif, Dubraj ed | 
T ipur, dated ihe 21st of May, 
_ Messrs. Sitaram Banerjee 
sanna 


and Hari Pro- 
Mukherjee, for the Appellants, Aa 
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Syed Nasim Ali ond Mr. Gopendra 
Kumar Banerjee, for the Respondent. 

Judgment.—The plaintiffs in the suits 
out of which these appeals have arisen 
sued the defendants, as trustees to the 
Estate of Ram Ranjan Chakravarty, for 
realization of arrears of rent duein res- 
pect offourteen different jamas or tenan- 
cies, for the period from Karti: to Falgun 
of the year 1384B.E. The claim asmade 
inthe fourteen suits was resisted by the 
tenant defendant, who had acquired inter- 
est in the tenancies in the year 1325 B. E. 
(1918), by purchase from the previous 
tenantsthe Chongdars, who in their turn 
derived their interest from the Roys of 
Duarka, in whose favour the tenancies 
were created inthe year- 1269 B. E. (1882), 
by Maharaja Ram Ranjan Chakravarty, 
the predecessor-in-title of the plaintiffs, who 
are trustees in possession by virtue of a 
deedof settlement (or trust) executed by 
the said Maharaja in the year 1284 B. BE. 
(1887). Theright of tne plaintiffs to realize 
rent at he rates mentioned in the kabuliyats 
creating the tenanciesin 1882, was denied 
by the defendant, who asserted that in ihe 
year 1313 B. E. (1906), the Maharaja grant- 
ed a reduction of the rates of rent payable 
‘in respect of the tenancies to the then 
holder, Giris Chandra Chongdar, by a docu- 
ment. The defendants asserted that there 
was a long and continued payment of rent at 
the reduced rates, onthe strength of the 
document of 1906, from 1316 to 1332 B. E. 
It was further asserted by the defendants 
that there was anoral agreement: with the 
plaintiffs the present trustees in the year 
1327 B. E. (1920), on paymentof Belami 
etc., giving effect to the reduction, granted 
in year 1906. The tenant-defendant wholly 
repudiated the position that rent..at the 
rates originally settled in respect of the 
tenanciesin 1882,. was recoverable from 
him, by the plaintiffs. : i 

On ihe pleadings of the parties various 
points were raised for determination inthe 
suits. For the purpose of .the appeals to 
this court, mention .may be made of the 
main questions. The question was mcoted 
as towhether Maharaja Ram Ranjan Chak- 
ravarty was competent to allow reduction of 
rent tothe ihen tenant. Theeffect of pay- 
ment of rent at reduced rates for a long 
period before the institution of the suits was 
tobe considered;. and the further question 
was raised on the pleadings and upon the 
materials placed before the court, as to the 
position created by the plaintiffs by ac- 
ceptance of rent at reduced rates, after the 


wt 
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alleged agreement to teduce the rates of 
rent on the part of the landlords in the year 
1920: whether the contract between the 
plaintiffs and the defendant as alleged by 
the defendant was performed in part, so as 
to create an equitable estoppel against the 
plaintiffs precluding them from claiming 
rent at the rate mentioned in original settle- 
ment of the year 1882. 

The coùrt of first instance came to the 
conclusion that the reduction inthe rates 
granted by the trustees in 1906, could not 
be held to be binding on the plaintiffs the 
present trustees; it-was held on a-construc- 
tion of the deed of trust (or settlement), 
that a trustee could have ‘no power to 
grant reduction of rent. It was further 
heldthat the document evidencing the re- 
duction of rent in the year 1906, | Ex. A-7 
in the case was without consideration and 
was “not to the advantage of the trust prop- 
erty”. With reference to the agreement to 
reduce the rates of rent by the plaintiffs 
themselves in the year 1920, the trial Court 
came tothe dezision that it could not 
ssand “as bar to the plaintiffs’ realising 
the kabuliyats rentals”. As to the payments 
at reduced rates of rent, the trial Court 
came to the conclusion that in the year 1325, 
as alsoin 1333, there were payments at 
the original rates, thus demolishing the 
case of uniform payments at reduced rates. 
In the above view of the case, decrees 
were passed in favourof. the plaintiffs, al- 
lowing their claims in the suits in full, 
negativing the defence raised by the 
tenant defendant. On appeal. by the de- 
fendant, the learned Subordinate Judge of 
Birbhoom has reversed the decision of the 
trial Court, on all material points arising 
for- consideration in the cases. In regard 
to the reduction ofrent granted in 1996 
by the document Ex. A-7 it, was held 
by the Court of Appeal below that the 
deed of Trust (or settlement) itself contemp- 
lated reduction of rentthat the Maharaja 
as the first trustee under the trust created 
by himself acted for the benefit of the 
estate in granting reduction of rent and 
it did not lie in the mouth ofthe Maharaja's 
successors, his sons and grandsons, the 
plaintiffs to question the discretion ex- 
ercised by the founder himself in the 
management of the trust estate and that the 
plaintiffs themselves had realised rent at 
the reduced rates fora long period. The 
lower Appellate Court has definitely found 
that it was through a mistake that full rates 
were realised in the year 1325 B. E. and 
that the excess rent realised was credited 
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to the rent realised at the reduced rates in 
the year 1327 B. E. With reference to the 
realisation of rent at fullratesin 1333 B, 
E. the court below has observed that the 
materials placed before the court by the 
plaintiff were not sufficient for the purpcse 
of proving realisation of rentat full rates 
inthat year. According tothe lower Ap- 
pellate Court the plaintifs in the suits 
ratified the oldcontract of 1906, and the 
contract of 1906 wassuperseded by a new 
contract by the plaintiffs in 1920, on receipt 
of substantial selami, whereby they agreed 
to execute pattas and accept kabuliyats at 
old reduced rates, subject to certain con- 
ditions about furnishing of securities, and 
payment of cesses. The contract entered 
into in the year 1920, was according to 
the Court of Appeal below partly. performed 
as there was acceptance of ren‘ at reduc- 
ed rentals upto the year 1332B. E. and 
that evenif the plaintiffs realised rent at 
at the full rates in the year 1333, B. E. as 
alleged by them, their conduct at best 
might be construed as tantamount to 
refusal to execute pattas, as agreed to 
between the parties. It has been pointed 
out by thecourt below, that there was no 
time fixed for specific performance of the 
contract of 1920, and the plaintiffs were 
therefore to executethe pattas on demand; 
it has been found as a fact, that the defend- 
ant did notmake any demand for getting 
the paitas from the plaintiffs, even up to the 
time ofthe institution of the suits, The 
defendant's right to get specific performance 
of the contract, 2. e, for getting patias 
executed by the plaintiffs. the trustees, at 
reduced rates, was still . subsisting, at ‘the 
date on which the suits were instituted. In 
the above view of the case before him, the 
learned Subordinate Judge, in the, Court 
of Appeal'below, came to the decision that 
on equitable grounds effect was to be given 
to the doctrine of part performance ofthe 
contract of 1920, and that the plaintiffs 
were not therefore entitled to realise rent 
at fullrates as claimed by them in the 
suit; but thatthey were entitled to realise 
rent at the reduced rates as shown in the 
document Ex. A-7. The arrangement for 
reduction of the rates of rent payable on 
account of the tenancies in question, come to 
inthe year 1906, was agreed to by. the 
plaintiffs themselves in 1920. The plaint- 
iffs have appealed to this court from the 
decision arrived at by theCourt of Appeal 
below, and the decrees passed by that 
court, allowing the plaintiffs’ claims in the 
suits only in part, in accordance to the 
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feducéd ratesof rent shown in the docu- 
ment Ex. A-7. | 
` It was argued in support ofthe appeals 
that the view taken by the court below that 
the alleged agreement of 1920, could super- 


sede the contract evidenced by the regis- ` 


“tered lease of the year 1882, was erroneous 
and unsupportable, and that the’ oral con- 
‘tract of 1920 set up by the defendant, was 
nob capable of specific performance. The 
plaintiffs were therefore entitled to realise 
rent at theoriginal rates settled in 1882. 
The questions thus raised are intermixed 
with each other and must be answered 
in accordance to the judgment pronounced 
by their Lordships of the Judicial Com- 
mittee of the Privy Council, in the case 
‘of Arif v. Jadu Nath Majumdar Bahadur 
(1) on- which very great reliance has been 
placed by the learned Advocate for the 
plaintifis-appellants. To clear up the posi- 
tion of the parties as it stands, after the 
decision: arrived at by the final court of 
facts, it must be taken to have been 
established in these cases that there was an 
agreement inthe’ year 1906, to reduca the 
rates of rent payable by the tenant accord- 
ing to the original Settlements of 1882. 
This agreement of 1906, was valid and 
operative. In consonance «with the agree- 
‘ment of 1906,rents at reduced rates were 
realised till the agreement of 1906 was 
ratified and superseded by the oral contract 
in the year 1920, for reduction of the rates 
‘of rent, That there was realization of rent 
at reduced rates from 1316 to 1332 B. E. 
‘has been definitely found by the Court of 
Appeal below on the materials before the 
- ‘court, as a fact directly bearing upon the 
-question of part performance of the contract 
evidenced bythe document Ex. A-7, exe- 
cuted by Meharaja Ram Ranjan Chakra- 
varty, the first trustee, and of the subsequent 
‘oral contract by the plaintiffs the present 
trustees, in the year 1920. It has also been 
found asa fact by the Comt of Appeal below, 
that the defendant did not maké any demand 
for getting patias from the plaintiffs up to 
the time of the institution of these suits and 
‘it was held that even if there was realisation 
ofrent at full ratesin accordance with the 
original kabuliyats of 1282, B. E. in the 
year 1333 B. E. as alleged by the plaintiffs, 
the conduct of the plaintiffs might be 
construed asa refusal to execute pattas as 
agreed between the parties, the effect of the 

(1) 121 md Cas 762;581A9l: ATR 1981 PO 
79: €0, M L J538: 33L W558 530 LJ 359; 35 0 
W N 5al; I5 R D354;80 WN739; (1931) MW 


© N 480; Ind. Rul (1981) P O 154; 33 Bom. L R 913; 
‘58 O 1235-(P 0.) : i 
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conclusion thus arrived .dt being that the’ 
defendants’ right to get specific performance 
of the oral agreement of 1920 was subsisting 
at the date of the institution of these suits 
for rent at higher rates than those shown in 
the document Ex. A-7 of 1906, and those 
agreed upon in 1920. The Judicial 
Committee of the Privy Council afler a 
consideration of the two previous’ decisions 
on the subject, in Muhammad Musa v. 
Aghore Kumar Ganguli (2) and Malraju 
Lakshmi Venkayamma v. Venkatanarasimha 
Appa Rao (8) summarised the equitable 
doctrine of part performance of contract in 
these words: : 

“In each case however the judgment contains’ state- 
menta to theeffect that even if the contract in ques- 
tion had been incomplete, the acts of parties had 
been such that equity would in some way: have bound 
the parties. Their Lordships do not understand 
these dicta to mean more than that equity may hold 
people bound by a contract which, though deficient: in 
some requirement as to form. is nevertheless an 
existing contract. Equity does this as before stated, 
in the case of a verbal contract which has been’partly 
performed. Their Lordships do not understand the 
dicta to mean tbat equity will hold people bound as 
if a contract existed and where no contract was in fact 
made; nordo they understand them to mean that 
equity can override the provisions of a statute and 
(where no registered document existsand no register- 
able document can be produced) confer upon a person 
aright which the statute enacts shall be conferred, 
only by a registered document”. 


In the case before us, the verbalecontract of 
1920 was deficientin some requirement of 
form, inasmuch as ‘pattas and ka buliyats had 
not beengexecuted and registered; but it was 
nevertheless an existing contract at the date 
of the institution of these suits asthe defend- . 
ant's right to obtain specific performance of 
the contract was not barred at that date 
under Art. 113 of the First Schedule of ihe 
Indian Limitation Act, there having been no 
demand for patias by the defendant and 
there having been no refusal to execute the 
same before at least 1333 B. E. The verbal 
contract to realise rent at reduced rates had 
been partly performed, by realization of rent 
at reduced rates from 1316 to 1332 B. E, at 
least. The cases before us are not cases in 
which no contract was infact made, oi where 
no contract existed in view of the definite 
findings arrived at by the court below that 
the contract was made for reduction of rates 
of rent in 1920, and that the contract was one 
which was a subsisting contract, at the date 

(2) 28 Ind Cas.920;421T A 1: (1915) M W N 62): 
17 Bom. L420 21 OL J 231; 1 A L J 289: 
420 801; 28 M LJ 548; 19 C W N 250 (P 
U 

(3) 34 Ind. Cas, 921;43 I A 138; 200 W N 1054; 
1A L1797;31 ML J 53; (1916) 2M WN 23: 20 


ML T 137; 4 L W 58; 18 Bom. L R651; 39 M 509; 
24 0 L J 279 PO) o 
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of the institution of these suits, regard. being 
had to the provision-contained in the Indian 
Limitation Act, -asto’ the institution of a 
suit for specific performance ofa contract. 
Nor'can it be said in. these cases that the 
defendant's case before the court was not 
sustainable on the-ground that: equity could 
not override the provisions of a statute, even 
on the footing that régistered documents 
were required forthe purpose of reducing 
therates of rent as shown in the registered 


kabuliyats of 1882, seeing that the right to. 


get registered patitas from the plaintiffs was 
subsisting at the date of the institution -of 
these suits. : f : 
In accordance with the pronouncement of 
the Judicial Committee in Ariff’s case (1), 
. which has been quoted above, the plaintiffs 
“had noright to realise rent at the rates men- 
tioned in the kabuliyats of 1882, créating the 
tenancies in respect of which rent was 
sought to be realised for the period Kartic 
to Falgoon of the year 1334 B. S. The 
question whether the plaintiffs will be 
entitled to realise rent at the rates mentioned 
in the kabuliyats of 1882, after the defend- 
ant's right to obtain specific performance of 
the contract of 1920, is barred by limitation, 
is a question which does not require decision 
in these cases, and that question must 
-expressly be left open. Inthe above view of 
the cases, the claim of the plaintiffs, in the 
suits out of which these appeals have arisen, 
for rent at ihe rates mentioned in the 
kabuliyals of 1882 must be disallowed, as it 
_ has been disallowed by the Court of Appeal 
below, and the plaintiffs are ‘entitled in 
these suits to recover rent at the reduced 
rates as admitted bythe defendant in view 
- of rates of rent mentioned in the document 
Ex. A-7 of 1906. 


It may be mentioned thatthe learned - 


Advocate for the plaintiffs-appellants wanted 
tomake out that the agreement of 1906, 
evidenced by the document Ex. A-7, was not 
operative and binding on the plaintiffs. 
The deed of settlement or trust deed, 
makes the position abundantly clear that by 
virtue of the terms contained in cls.4and 21 
thereof, the trustee for the time being had 
the right to grant reduction and remission of 
Tent payable by tenants ofthe trust estate; 
and the findings arrived at by the court below 
amply support the conclusion that the 
reduction of rates of rent made in 1906 by 
Maharaja Ram Ranjan Chakravarty, was 
binding on the trust “estate; the action 
of. the Maharaja in this behalf was 
followed up by the present trustees, the 
plaintiffs, in the suits, by their own verbal 
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contract'in the year 1920: The contentions 


advanced on behalf of the plaintiffs appel- 


lants by which attempt was made to go 
behind the agreements of 1906 and 1920, 
must be’ overruled, for the’ reasons stated 
above. ° : 

The learned Advocate for the defendant- 
respondent during the course of his argu- 
ment, wanted to support the decision-arrived 


“at by the Court of Appeal belowin favour of 


his client, on grounds other than those stated 
in the judgment of the court below. Itis 
not necessary to go into new grounds, seeing 
that on the facts found by the . lower 
Appellate Court and giving full effect to the 
law laid down by their Lordships of the 
Judicial Committee in the case of Ariff v. 
Jadunath Mazumdar (1) referred to above in 
detail, the defendant was entitled to resist 
the claim ofthe plaintiffs, as made in the 
suits out of which these appeals have arisen; 
It is wholly unnecessary therefore to go into 
those other points which were argued by 
the learned Advocate for the defendant- 
respondent. : 

Tn the result, the appeals are dismissed 
with costs: one hearing fee of 5 gold mohurs 
is allowed for all these appeals. 

A, Appeals dismissed. 


——$— 


LAHORE HIGH COURT. 
First Civil Appeal No. 25 of 1932. 
May 17, 1933. 
TEK CHAND AND MONROE, JJ. 
DARBAR, PATIALA—PLANTIFF — 
_ APPELLANT Fie 


versus 
Tiru Masses. NARAIN DAS-GULAM ,„ . 
SINGH or JAGADHRI AND ANOTHER — | 
| DEFENDANTS —RESPONDENTS. 
Civil Procedure Code (Act V of i908) s. 8h— Interest 


after decree—Court rate—Six per cent. 


{t isthe practice of the courts generally to allow 
interest on the decretal amount at six per ‘cent. 
unless some special reason is shown why a higher 
rate should be given. 


First Civil Appeal from the decree of 
the Senior Subordinate Judge, Ambala, 
dated the 16th October, 1931. f 

Mr. Tek Chand, for the Appellant. 

Messrs. M. L. Puri and J. R. Agnihotri, 
for the Respondents., 


Monroe, J.—The Senior Subordinate 
Judge, Ambala, has granted a decree 
dated the 16th October, 1931, to the plaint- 
iff for the sum of Rs. -4,14,000-6-1 on 
account of principal and interest due on a 


„promissory note dated the 5th- April, 1929. 


He has also ordered that the plaintiff 


o 
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should have future interest from the date 
of the decree at 6 per cent. on the decretal 
amount inclusive of costs and interest. 

The plaintiff has appealedand demands 
interest at the rate of 9 per cent. being the con- 
tract rate as against the 6 percent. allowed 
by the decree. The learned Judge’s discre- 
tion to award interest on the decretal 
amount is conferred on him by s. 34 of the 
Code of Civil Procedure and this section 
leaves the matter in the learned Judge’s 
discretion. It isthe practice of the courts 
generally to allow interest on the decretal 
amount at6 percent. unless some special 
reason is shown why a higher rate should be 
given. In the present case the learned Counsel 
has failed to show that the learned Sub- 
ordinate Judge has not properly ex- 
ercised the ‘discretion conferred on 
him. Nor has he shown that special 
circumstances exist in this case-why we 
bhould interfere with the decree of the 
learned Judge, and accordingly I would 
dismiss this appeal with costs. 

Tek Chand, J. -I agree. 

Aye. < Appeal dismissed. 


ee 


MADRAS HIGH COURT. 
Second Civil Appeal No. 451 of 1932. 
: March 7, 1933. 
PAKENYAM WALSH, J. 
NATESA AYYAR —Derenpant— 
- APPELLANT 
VETSUS 
MANGALATHAMMAL—PLaAtntiFF — 
RESPONDENT. . 
Specific Relief Act (I of 1877), 8. 42 proviso— 
.. Money realised in execution of decree by court—Suit 
by third party for mere declaration that money 
belongs to him—Maintainability—Limitation—Limita- 
tion Act (IX of 1908), Sch. I, Art. 20—Succession 
Act (XXXIX of 1923); 8 21h. 

A hadtwo sons Band C. C had taken 4 mort- 
gage in his namein 1912. C disappeared and A 
obtained a decree on the mortgage in 1919,on the 
allegation thatthe mortgage was joint family prop- 
erty and A was the manager. In 1929, certain 
moneys were realised towards the decree and paid 
into court. In 1930, C's widow brought a suit 
against B who claimed the moneys (A having died 
in the meanwhile) fora mere ` declarationthat the 
moneys belonged toher as the mortgage was the 
self-acquired property of C: 

Held, that the suit fora mere declaration without 
a prayer for consequential relief for recovery of the 
money was not/maiotainable, notwithstanding the 
fact that the money was in‘the custody of the court. 
Ramasami Naidu v. Muthusami Pillai (l), Sewi Bai 
v. Wasu Ram (2), Vedanayaga Mudaliar v. Vedam- 
mal (3), Devarajalu Naidu v. Kondammal (4) and 
Saburi Pande v, Ram Khelawan Pande (5), referred 
to- [p. 604, coll] '. : C 

Held, further, that the decree having been passed 


NATESA AYYAR V. MANGALATHAMMAL, 


144 10 


ia 1919, the suit was time-barred and the bringing 
of the money into court could not give a fresh calise 
of action. Rajah of Venkatagiri v. Isakapalli 
Subbiah (8)and Govindanarayan Singh v. Shyamlal 
Singh (7), referred to. [ibid ] 

Held, also, that s 214,; -Succession .Act,did not 
apply as the plaintiff had not claimed any personal 
relief against the mortgagoror the defendant B. 
Sahib Kam v, Govindi (8; and Nanched v. Yenava ($), 
referred to. ip 605, col. 1] ` 

Second COivil Appeal against the decree 
of the District Court, West Tanjore, at 
Tanjore, dated the 26th October, 1931, in 
A S. No. 110 of 1931, preferred against the 
decree of the Court of the District Munsif, 
Tanjore, dated the 18th February, 1931, in 
O. S. No. 155 of 1930. 

Mr. Desikachari, for the Appellant. 

Mr. T. S. Venkatarama Iyer, for the Res- 
pondent. ; 

Judgment.—The defendant in this suit 
is the appellant here. One Venkataram 
Tyer had two sons Natesa Ayyar, the defend- 
ant and the plaintiff's husband Viswanathier 
the younger brother of the defendant. 
Viswanathier left the family and went 
away to Ammepet and set up a coffee shop. 
He disappeared about 1913 to 1917, it is not 
quite clear which year. He had in 1912 
taken a mortgage bond in his favour from 
one Pachayappa ‘Chetti, In 1919 his father 
sued the mortgagor on the ground that the 
bond was joint family property- and that 
he was the family manager. Neither the 
mortgagee nor the pres3nt plaintiff nor her 
minor sons were made parties and the 
mortgagor raised no objection and he got 
adecree inhis favour. Under this decree 
he was to receive the money after giving 
proper security. In 1929 certain moneys 
were realised towards the decree and were 
brought into court. Venkataram Iyer by | 
that time was dead. His eldest son as his 
legal representative applied to draw the 
money. The widow of the younger son, who 
is the plaintiff, came forward and said that 
it was the separate property of her husband 
and that she was entitled toit. The suit 
was brought on 31st July, 1930, impleading 
the only surviving son and not the mort- 
gagor. The suit was fora bare declaration 
that the money belonged to her. Both the 
courts found on the facts that the mortgage 
bond was the self-acquired p-opsrty of her 
husband and gave her the declaration-re- 
quired. Against this the defendant has 
preferred the second appeal. 

The first objection ıs that the suit for a 
mere declaration without cons2quential 
relief’ asking for the payment of the money 
is not sustainable. This objection I consi- 
der to be good, If the plaintiff had asked 
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for the reliéf as against the mortgagor the 
‘suit would be barred and as against-the 
defendant there is no privity of contract of 
a legally recognizable nature in the case 
(vide the decision in Ramaswami Naidu v. 
Muthusami Pillai (1)]. Sadasiva Iyer, J., 
at page 93£* states; 

“I shall try to illustrete what I mean by a simple 
example, B. owes money to 4. A dies. Thereisa dis 
pute betweenC and D, each claiming to be the sole heir 
of A. B pays the money toO. Can D sustainan 
action for money hidand received against C even 
if he establishes against C that heis the rightful 
heir and not C Iam clearly of opinion that he cannot 
do so, his only remedy being against the debtor B," 
The case is on all fours with Sewi Bai v. 
Wasu Ram (2). In that case the husband 
of the plaintiff, who has separated frcm his 
father, died in 1918 leaving certain debts 
due to him. The father thereafter com- 
menced disposing of these debts without the 
knowledge or consent of the plaintif who 
alone was the legal representative of her 
husband and transferred inter alia a debt 
to his son-in-law. The plaintiff instituted 
the suit for the recovery of the amount 
against the principal debtor as well as the 
first defendant who was alleged to have 
realised it, It was held that as regards the 
principal debtor the plaintiff's suit was 
clearly time-barred and her claim against 
the first defendant could not succeed in 
the circumstances of the case merely be- 
cause the debt is alleged to have been paid 
to him. Ramasami Naidu v. Muthusami 
Pillai (1) is quoted with approval where it 
was held that 
“there must be what might be called some privity of 
a legally recognizable nature such as some knowledge 
of particular facts in the man who received the 
money or some mistake or ignorance of facts on the 
part of the man who paid the money or some relation 
of trust and confidence between them on which the 
court could fa-ten as creating the relation of princi- 


pal and agent ‘though by fiction) between the plaintiff 
and the defendant.” 


It is unnecessary to discuss whether in the 
present case the plaintiff could have sued 
to recover the money from the defendant 
on the ground that his father occupied a 
fiduciary position, for she has not chosen to 
ask for reliefon this ground at all nor to 
recover the money fromthe defendant. The 
whole point of the objection is that she was 
bound to ask for the consequential relief of 
recovering the money from fist defendant. 
It seems to me clear ihat the mere fact that 
the money was in the custody of the court 

(1) 48 Ind. Cas. 756: 41M 923: 35 M LJ 581; 
(1918) M W N 796, 


(2) 1.8Ind Cas 444; AT R 1929 Lah. 290; Ind 
Rul (1929) Lah 780. ” 
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cannot give her any better right to it than 
she possessed otherwise. The executing 
Court holds the money in any other way 
except as the property of the decree-holder. 
These cases have been quoted on behalf of 
the respondent to show that a suit for a 
bare declaration is sufficient. The first is 
Vedanayaga Mudaliar v. Vedammal (3). In 
that case the property in question belonged 
to a minor deceased. Prior to his death 
proceedings had been taken for the appoint- 
ment ofa guardian for him under the Guar- 
dians und Wards Act. Pending thcse pro- 
ceedings the District Court appointed plaint- 
iff Receiver and placed him in posséssien 
of the property, removing the minor's 
mother, from the charge thereof. The High 
Court reversed that order and directed that 
possession of the property should be handed 
back to the defendant. This order had not 
been carried out to any extent at the date 
of the suit and the suit was by the plaintiff 
for a declaration of his :ight to property 
without asking that the property should be 
delivered tohim. It was held that the suit 
was maintainable. The possession of the 
property was, at the time, neither with the 
defendant nor with the plaintiff, it being in 
custodia legis and in the hands of an officer 
of the court and it being a mere accident 
that the officer was the plaintiff. - Inasmuch 
as the defendant was not in possession, -> 
plaintiff could not, as against her, have 
consequential relief and nolhing more was 
required to be done to secure to the plaintiff 
his rights than to obtain an order of 
the court enabling him to retain possession 
in his own right. That case is entirely 
distinguishable as the ownership of the 
property was not in dispute and nothing 
more was required to be done than to ob- 
tain an order. Here what the plaintiff 
really wants the court to do is to say that 
the money which belonged to the defendant 
belongs to her and to recover it from the 
defendant, but she avoids asking for the 
relief which she is really seeking. The 
next case is Devarajalu Naidu v. Kondam- 
mal (4). That was a case where in proceed- 
ings taken unders. 145, Criminal Procedure 
Code, the Magistrate, finding himself unable 
to say which party was in possession, placed 
the properties in the possession of a Re- 
ceiver pending the decision of the Civil 
Court in favour of one or other of the par- 
ties, and one of the parties brought a suit 
for an adjudication that he was the per- 
son entitled to the properties, but did not 
(3) 27 M 591. 4 
(4) 80 Ind, Oas, 929; NL W 754; A I R 1925 Madt £7, 


., thing. 


604 : 
pray for possession. It was held that no 
relief by way of recovering possession from 
the Receiver need be asked and the suit 
as framed was proper and maintainable. 
In the case of a Receiver the court does not 
hold the property for any particular 
person but on behalf of all the parties 
before it and only ultimately on behalf of 
the party who is to be found entitled to 
it. 
executing a decree is entirely different and 
the custody of the court is entirely on 
behalf of the decree-holder and there is no 
other.owner. The case in Saburi Pande 
v. Kam Khelawan Pande 72 Ind. Cas. 495 
(5) is like the case in Vedanayaga Mudaliar 
v. Vedammal (3) and it was a suit by the 
heir of a lunatic for a declaration that he 
is entitled to the property of the lunatic 
which was in the custody of the manager 
and there was no rival claimant to the prop- 
erty itself from whom he wanted to recover 
it. Iam therefore of the opinion that the 
swt is not maintainable without the prayer 
for consequential relief. The effect of 
holding the suit to be maintainable would 
be to raise almost insoluble problems of 
limitation and in fact it has been quite 
consistently argued before me for the res- 
pondent that since the only relief which 
_could be asked was a declaration, the cause 
of action did not arise until that declaration 
could be given, i. e., until the money came 
into court. Consequently Art, 120‘applied and 
6 years will run from the date when the 
money came into court. This is a very 
startling proposition. It means that the 
claim: to something or to some sum of 
- money which has become time-barred would 
“ revive when it has been brought into court. 
There is no decision which holds such a 
: Rajah of Venkatagiri v. Isakapalli 
` Subbiah (6) and Govindanarayan Singh v. 
Shyamlal. Singh (7) do not certainly hold 
this view. The learned District Judge 
_ traces the starting point of limitation from 

the date when the plaintiff came to know 
‘of the denial of her right. This also has 
been argued as à secondary basis for the 
saving of limitation before me. On this 
point I would say only that the, decree 
having been. passed in 1919 it is for the 
plaintiff to say clearly in her plaint how 
her suit is not barred by limitation. The 
statement in para.7 of the plaint is 

(5) 72 Ind. Cas. 495. 

~ (8) 26 M415. 
.-(7) 13L Ind. Oas 753; 58 © 1187 atp 1202: AI R 
1931 PO 89; 53 OL J 333; 35 OW N-521; (1931) M 
W N435; Ind. Rul. (1931) PO 145; 33 LW 707; 33 
‘Bom, L R 885; 61M LIT(PO, >S an 
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asum of Rs 309 wasadvanced on the 4th August, 
1912, on a mortgage to one Pachaypappa Ohetti 
and a duly registered hypothecation deed . wis 
obtained thereforiin theJname of the said Viswanatha 
Iyer ” 3 


The plaintiff went away from the place. 
and she stated that she did not know of the- 


suit filed on this mortgage and of the 
result of that suit and that when she got 
a copy of the decree she understood that, 
in that suit her . father-in-law suppressed’ 
her right. Owing to such an extremely 
vague statement in the plaint-it is not 
surprising that the defendant in his written 
statement is not able to put the matter of 
limitation more clearly than to say. 
that” 
“ the plaintiff's husband left Ammapet in 19.3 and 
notin 1917 as wrongly stated in the plaint and that 
the present claim even otherwise is barred in 
law”. - 
However, as I said above, it appears to me 
that to hold that the plaintiff can bring 
a suit for a bare declaration without the: 
consequential relief as necessary will lead, 
to innumerable difficulties in the matter. 


of limitation such that she could bring." 
the suit until six years after the money 18; _ 


brought into court no matter how stale. 
the claim itself to the money migbt- be. 
In my opinion, the suit is not maintainable: 
and should have been dismissed. 
It was also argued for the appellant that 
the suit was not maintainable under the pro~ 
visions of s. 214 of the Succession Act. It is 
not necessary to go into this as the origi- 
nal debtor is not being sued and there is 
no doubt that if the plaintiff had asked 
for the consequential relief in the first 
instance against defendant, s. 214 would nòt, 
have stood inthe way: vide the decision 
in Sahib Ram v. Govindi (8). If on the 
other hand she had sued on the original 
mortgage s. 214 also would not have stood: 
Vide, Nanched v. Yenava (9) for the sec- 
" (8) 60 Ind. Cas, 774; 43 A 410; 19A LJ 268; 3.0 
PLR (A) 48. gh oe 
(9) 28 B 630, atin aes 
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‘tion only applies to a personal -decree but 
ln point of fact as she had asked ‘for 
‘no relief against the judgment-deblor 
or against the defendant the ques- 
tion of the applicability of the section does 
not arise. The second appeal is allowed 
with costs throughout 

N.-KeA, Appeal allowed. : 


E LAHORE HIGH COURT. 
Second Civil Appeal No: 2278 of 1928. 
May 17, 1933. . 

JAI Lau AND ABDUL RASHID, JJ. 
RAJ U—DEFENDANT— 
! APPELLANT 





` versus 
RAM CHAND—AND OTHERS— PLAINTIFF 

‘AND OTHERS—DEFENDANTS— , 
* RESPONDENTS. 

Ciril Procedure Code (Act V of 1903), O. XXII, r. 
.9~ Abatement, effect of— Fresh suit on same cause of 
action, barréd—Kight to set up same rights in de- 
Ta 0. XXII, r.9, ofthe Civil Proéédure Code, 
‘where a suit abates or is dismissed under. that order 
no fresh suit can be broughton the same-cduse of 
action nor can the plaintift resistthe claim.:of Abe 
.opposite party by setting up the’ same” rights in 
defence in a subsequent suit, 
` Second Civil Appeal from the decree of ihe 
‘District Judge, Jhangat Sargodha dated 
‘the 5th June, 1928, affirming that of the 
“Subordinate ‘Judge, Second Class, Jhang, 
‘dated the 29th February, 1928. 

Syed Mohsin Shah, for the Appellant. 

Messrs. Nanak Chand and Mehr Chand 
_ ‘Sud, ifor the “Respondents. 

:. Abdul Rashid, J.—This second anneal 
--has arisen’ out-of a suit brought by the 
mortgagees fora declaration -to the-effect 
that they are’ owners of the property which 
was mortgaged to them by defendants Nos. 
2to l4in the years 1840 and 1849. The 
appellant Raju. was impleaded as defend- 
ant No.1 as he asserted that he had been 
in adverse possession of the property: in 
suit for a period exceeding twelve years 
and had therefore- become its owner. He 
alone contested the suit. 
The learned District Judge has found that 
. almost the whole ofthe landin dispute is 
-banjar qadim and that a small area only 
is under the cultivation of tenants, that 
- defendant No. 1 has failed. to show that he 
has ever been in possession of this land 
-andthat there is nothing on the record 
„to indicate as to how he acquired jit. He 
. has, therefore confirmed the „decree of aS 
:trial Court in favour of the plaintiffs, 
On appealthe learned (Counsel for the 
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appellant has argued that-a declaratory 
suit is nol maintainable as plaintiff has not 
been proved ` to be in possession of the 
land. This argument, has no force as the 
learned District Judge has found that 
almost the whole of the ‘land i is banjar qadim 
and thatthe plaintiffs are recorded as 
mortgagees in possession. It has been 
repeatedly held thatin the case of waste 
lands possession ‘follows titlé.’ In the 
‘Settlement Record of 1856 the plaintiffs 
were shown as mortgagees in ‘possession 
and the sameentry has been repeated: 
in three subsequent settlements. 
small area of land which is under cultiva- 
tion isinthe actual possession of tenants. 
Inthese circumstances I em of.the opinion: 
that a declaratory suit ‘is maintainable. 
Inthe year 1917the appellant had sued 
the mortgagees and the mortgagors for a 
declaration tothe effe t that he was in 
possession of the land in dispute 
was its owner. So far as the ,mortgagors 
are concerned the appellant had been 
granted | the decree prayed fox but his 
suit against the morigagees had abated. 
It was urged before us that the decree 
. Which the appellant had obtained in: 1917 


> was conclusive’ pioof of the fact that the 


‘land has been in his possession for a period of 
over twelve jears and that the abatement 
of the suit against the mortgagees does not 
in any way ‘debar the appellant from deny- 
ing the title of the morigagees..I am, 
‘however, of the opinion that the appellant's 
:claim against the plaintifis having abated 
during “the litigation of 1917, he cannot 
resist. the present claim by. denying their 
wights. Under O. XXII, r. 9, of the Civil 


-Procedure Code where a suit abates or is. 


‘dismissed under that order no fresh suit 
“can be- brought onthe same cause of action. 
‘Raju cannot bring.afresh suit to estab-* 
Jish his title to this land nor can he ask 
dora. declaratory decree to the‘ effect that _ 
he is in possession of the mortgagéd pro- 
-perty. Noauthority has been quoted. by 
the learned Counsel for the appellant lo 
“show that ‘though ` Raju appellant cannot 
-bring a suit himself toestablish his title 
che can resist theclaim of the plaintiffs in 
spite -of the definite finding of both the 
courts below that he is not in possession — 
of the mortgaged property. T 

` Iwould, therefore, affirm the judgments 
‘of the courts below and dismiss this appeal 
ali costs. | . 

tas Lal, J. zT agrée. 
Appear dismissed,” 
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MADRAS HIGH COURT. 
Civil Revision Petitions Nos. 1544 of 1928 
and 693 of 1930. 
February 24, 1933. 
CURGENVEN, J. 
MEDARAMETLA KOTAYYA— 
R 


NIDAMANURU “VELLAMANDA AND 
OTHERS RESPONDENTS. 

Madras Hindu Religious Endowments Act (I of 
1925 ,s8 44—Endowment for temple service remunerated 
with service inams—Failure te perform  service— 
Applicability of 8. 44. 

The còùrt cannot make an order unders 44 of ihe 
Madras Hindu Religious Endowments Actin respect 
of services to a temple which are remunerated by a 
service inam, The eaid section applies only where 
an endowment for the performance of a£ervice con- 
nected with a temple consists merely uf a charge on 
property. É x 


Civil Revision Petitions under s. 115 of- 


Act V of 1908.ands. 107 of the Government 
of India Act praying the High Court to 
revise the orders of the District Court of 
Guntur, dated ihe 7th March, 1928, and 17th 
September, - 1929; and made in O. P. Nos. 
25 of 1927 and 51 of 1928, respectively. 

Mr. V. S. Navrasimhachariur, for the 
Petitioner. 

Mr. S.Narayana Rao, for the Respondents. -~ 

Judgment.—In the: more recent of these 
two petitions the question has been raised 
whether s. 44 of the Madras Hindu Religi- 
ous, Endowments Act will enable the court 
to make an order in respect of services to a 
temple which areremunerated by a service 
inam. Inthe earlier petition this point was 
not specifically raised, but if it has tobe 
answered in the negative in the 
one, clearly I should not be justified 


“in interfering with the learned Judge’s order 


on the merits in the other. The facts 
„alleged are that the respondents, who are 
“temple pipers having service inams, refused 
to perform service from the year 1922 and 
that the trustee, who is the petitioner, was 
obliged to obtain and pay for the services 
of ‘other pipers, and the sums so paid he 


wishes to recover under s. 44 The material . 


part of s. 44 provides that where an endow- 


ment for the performance of a service con-’ 


nected with a temple consists merely of a 
charge on “property and there is failure in 
the due: performance of the service, the 
trustee may require the personin possession 
of the property to pay the expenses incurred 
in causing the service to be performed other- 
wise. With this has tobe read the defini- 
tion of ‘endowment’ under s. 9 (11) of the Act, 
-An endowment includes, (Tam going to 
quote, only the relevant portion)} 
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“property given or endowed for the performance of 
any service connected with the temple.” 
Ordinarily speaking the word ‘endowment’, 
I think, is restricted to property the title to 


"> which vests in the institution endowed. But 


this definition is very wide and I am not 
prepared tosay that a service inam held by 
atemple servant would not fall within it. 
But under s. 44 the endowment is to be of 
& peculiar nature, namely merely charge 
on property. The learned District Judge 
has held thatthe endowment iñ the present 
case consists of scmething else than a ,mere 
charge on property, There undoubtedly 
eXist instances in, which the endowment is 
clearly in the nature of a charge and a 
charge only, thatis to say, where otherwise 
ordinary land is made subject to sucha 
charge, the proceeds of which are to be 
paid by the holder to the institution. In 
the present case no payment to the institu- 
tion has to be made at all, and the land 
simply forms the emoluments. of the person 
liable to perform the service. T think that 
the phrase. “merely a charge on the prop- 
erty” necessarily connotes a liability to 
makea payment in some shape or form to 
iheZinstitution, and probably a payment 
the extent of which is more or less fixed or 
ascertainable. In the case of án inam land 
no such payment is in question, nor indeed 
does there exist any charge to secure it, 
I conclude, therefore that whatever other re~. 
medies may be open to the trustee, he can 
not proceed under s, 44 of the Hindu 
Religious Endowments Act. In the circum...” 
stances I cannot revise the orders. of the 
lower Couris and I dismiss: the revision. 
petitions with costs. Pleader's fee only in 
C. R. P. No. 693 of 1930. |, 
N. Kwa. Petition dismissed. 


ed 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1326 of 1928, 
May 16, 1933. 

SHADI Lat, C. J., AND ABDUL QADR, J: 
MUHAMMAD ALAM AND ANOTHER— 

: PLAINTIFFS—APPELLANTS 
versus 
TAJ DIN AND OTHERS—DEFENDANTS — 
RESPONDENTS. 

Customary Law (Punjab) —Khanadamad, custom of, 
prevails in Gujral Clan of Gujrat District. 
‘lhe custom of khanadamad exists in 
Clan of the Muhammadan Jats of jthe Gujrat 

trict. 
Second Civil Appeal from a decree of the 


the Gujral 
Dis- 


` Additional District Judge, Jhelum, dated the 
_ 15th March, 1928, reversing that of the Sub-. 


ordinate Judge, Second Class, oe dated. 


ki 13ih October, 1927, 


1933 
Mr. Dharam Bhushan, for the Appellants. 
Mr. Asad Ullah Khan, for the Respond- 
enis. , A $ ; 
Judgment.—The question, which we 
have to determine on the certificate granted 
by the District Judge, is whether the custom 
of khanadamad exists in the Gujral clan, 
of the Muhammadan Jats of the Gujrat 
- District. Now, the answer to question 65 
printed in the compendium of the Cus-, 
tomary Law of the Gujrat District compiled 
by Mr. Williamson shows that the institu- 
tion- of khanadamad prevails in every prin- 
cipal tribe of the district. This entry in the 
-viwaj-i-am of the district places upon the, 
“appellants the onus of proving that the 
institution of khanadamad does not prevail 
in their tribe, and they have wholly failed 
to discharge the onus. 
The appeal accordingly fails and is dis- 
missed with costs. 
A. 
LAHORE HIGH COURT. i 
Fecond Civil Appeal No. 1944 of 1931. 
May 19, 1933. 
Darre SINGH, J. 
HAKAM ALI—DEFENDANT—APPELLANT 


| versus 
Rai Bahadur Lala SHIV NARAIN AND 
OTHERS—PLAINTIFF3 RESPONDENTS. ` 

Civil Procedure Code(Act V of 1909), O. XXII, r. 
4—Several respondents—Death of one—One of legal 
representatives already on record—Failure to implead 
others, effect of. 

Where the legal representative of a deceased per- 
son is already on the record, no application is 
necessary to avoid abatement. “ fd 

Where oneof. the ‘respondents: (co.niortgagors), 
died and his representatives were’-.not brought on 
the record, but one of his five sons‘:was already on 
the record asa party and thers was nothing to show 
Meee he had any divergent interest from the other 

eirs : - - 

Held, that the appeal did not abate. 

Second Appeal frcm the decree of the Dis- 
trict Judge, Ferozepore, dated the 20th 
June 1931, affirming that of the Subordinate 
Judge, Third Class, Ferozepore, dated the 
10th February, 1981. 

Mr. Muhammad Amin Khan, for the Ap- 
pellants. ; 

- Mr. Amar Nath Chona, for the Respond- 
ents. 

Judgment.—The facts of this case are 
as follows. By a mortgage deed dated 
the 16th July, 1887, one Rahiman deceased 
father of Hakim Ali, defendant No. 1, and 


2 


dakar ALI SHAH v. 


co? 


as tenant of the mortgagee. and pay Rs. 
24-12-0 per annum by way ofrent and if he 
farled to do so, to pay interest on the rent 
at the rate of Rs. 25 per cent. per annum, 
In.t908 a suit was instituted by one Gurmukh 
Singh on behalf of Prabh Dial, then 
alleged to be a minor, for possession of 309 
kanals 16 marlas of land, as mortgagee for 
Rs. 660 nearly. The suit was instituted 


AMIR SHAH, 


on llth August, 1908, and was compromised 


Appeal dismissed. = 


on the 25th August; 1908, on behalf of the 
minor by one Nihal Chand who claimed to 
be a Mukhtar-t-am of Gurmukh Singh. 
A decree was passed giving possession of 
73 kanals 5} marlas ` to the minor in lieu of 
Rs. 200. It appears, however, from the 
order and the compromise that what was 
meant by this decree was that the claim to 
take possession of the whole 309 kanals 
as mortgagee was givenup and the mort- ° 
gagee was putin actual possession of 73 
kanals for a principal amount of Rs. 200. 
Subsequently in 1923 Prabh Dial sold his | 
mortgagee righis to the present plaintiffs, 


` Subsequently the present defendant No.1 


appellant here, ‘mortgaged 309 kanals 16` 


marlas to one Kanshi Ram father of Prabh 
Dial defendant No. 2. The principal 


amount ofthe mortgage was Rs.99 and- 


the mortgagor was tovremain in pcssessicn 


Hakim Ali brought asuit for redemption 
of 104 kanals before the revenue authorities. 
It appears that this 104 kanals wasa pure 
arithmetical mistake and the suit was really 
for possession by redemption of 73 -kanals 
5} marlas. On the basis of the compromise 
which according to revenue authorities had 
been followed by a mutation the suit was 
decreed. The plaintiffs then brought the 
present suit alleging that the total charge 
‘on the property was over Rs. 2,000 but they 
were Satisfied to .recéive Rs. 1,000 in 
redemption of the mortgage for 104 kanals 
and 2 marlas. The trial Court decreed . 
the suit and the learned District Judge dis- 
missed Lhe appeal and Hakim Ali defend- 
ant No. 1 brough ihe present appeal. 

The preliminary objections have been 
raised by the learned Counsel for the res- 
pondents. In the first placehe contends 
that Hakim Ali died onthe 12th Janu- 
ary, 1932, and the application to bring 
his legal representatives on the record was 
not made untilthe 18th of April, 1932, 
and that the appeal has, therefore, abated. 
It appears that what happened was that 
onthe 9th of April, 1932, the guardian. 
ad litem of the minors came to Lahoré 
and wished to put up an affidavit as to the 
deathof Hakim Ali and the heirship of his 
minor sons and his own freedcm from any 
interést. This affidavit was actually drawn 


“up but as there was nobody here to identi- 


fy, the deponent Bulanda, he -had to go 
beck to Ferozeporecn the 10th which wag 
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a Sunday.. On the 11th he returned to tohave confused .themselves on the ques- 
Lahore after4 o'clock with the affidavit tion of validity of the decree as against 
duly attested. Thel2th wasa holiday and Prabh Dial. It appears that:Kanshi Ram, 
the’ affidavit with the application was ptt die+in 1889 and therefore-in -1908 Prabh 
in onthe 13th, I. have’ ‘no hesitation in Dial wes probably more than -18.years. - 
extending time in the circumstances.and old. He was shown as a minor in all pro- 
Setting aside the abatement ofthe appeal bability because, as asseited by the defend: 
arising on this ground. ant-A4ppellant, Gurmukh Singh had been 
The next point urged is that Mula Mal, appointed his guardian. by the court., 
one of the respondents, a co-mortgagee, It is also said that there ‘is nothing to 
died onthe 7th of May, 1931, andno legal show that Nihal Chand was Mukhtar-i-am 
representatives have so far been brought of Gurmukh Singh but surely the-presump- .. 
dn the record at all. This‘fact was brought tion should be that the court”. in’ that ` 
to the notice of the Counsel’s Munshion.the case was satisfied of the authority of Nihal 
9th of January, 1933. The learned Counsel Chand to carry on the suit,on béhalf 
contended’ that Mula Mal had five sons of Gurmukh Singh andin the.absence of 
éne of whom was already on .the record, anything to show that there was a fraud 
namely, Maharaj Mal, as apariy in hisown that Nihal Chand was duly authorised. by . - 
tight and the others not having been Gurmukh Singh. In all probability the 
«brought on the record the ap,eal abated power-of-alttorney has been destroyed or lost’ 
in toto as the interest of the murtgagees because it was on what is , called “neithi, 
Was not separable. The rulings of this be”. In any event, even if the decree against - 
court ‘lay down that where the legal repre- Prabh Dial was voidable, I do not see” 
| gentative of a deceased person is already how it was void and uptil 1925 when 
onthe record, no application is necessary Prabh Dial sold his mortgagee righis to the : 
to- avoid abatement. Ina Division Bench present plaintiffs, he never at-empted 
ruling -of this court I have expressed a 10 dispute the decree or have it set aside | 
different view, but my learned colleague and even inthe present case though im- ` 
in that case Mr. Justice Jai Lal didnot- pieaded as a defendant he never `cared to 
agree” with my view. ‘It must be taken appear. Ido not see howit is open to. the 
then for the present that the view of this present p-aintifis to contest the validity of 
< court is.as stated above. The question this decree. Chae 
‘then arises whether all the legal representa- -> I,therefore, accept the appealand dismiss 
fives of a deceased person must be brought the plaintiffs’ suit with costs throughout. 


R 


on the record or the suit must be held not A.. Appeal-dismissed. '. 
to abate so long as one ofthelegalrepresen- = 2 |” —— 

tatives has been brought on the record. ` MADRAS HIGH COURT. 

Now in the’case when an application has . Civil Miscellaneous Petition’ No. 3987 - 
been made, the pointis free from difficulty, | . of 1932. 

because the section only says that abate- > | October 4, 1932., 

iment takes place where there is no ap- | BARDSWELL, J. i 
plication butin this case there is n> ap- Inre CHINTAPATLA VENKATANARA-: 
plication but by a fiction of law the: neces- SIMHA RAMACHANDRA RAO AND Í 


sity ofan application is d.spensed with - OTHERS— PETITIONERS 
because one. of the legal representatives : Civil Procedure Code (Act V of 1903), 0. XLI, r- 
is already on ths record though in-a $—Memorand.im of appeal—Decree not, stamped-:-- 


A : : Memorandum incomplete —Power to reject. AS 
different capacity. Even assuming how- Where a memorandum of appeal was presented 


ever; that the appeal abates, E would be with an uustamped copy of the decree appealed: 
prepared in the circumstances to extend from,and without affidavits to show. how the per- 


5 - bringing erson 4 sons named as legal rapiesentatives held ‘that posi- 
time for bringing these P s on lhe tion and it was contended that the court had no | 


record. Butin view of the rulings of this power to reject the memorandum ; , 
Court and as Maharaj Mal is not shown to Held, that as long as there were such defects the” 
have any divergent interest from- the other memorandum of appeal cannot be -entertained and 


' : i ll that the court can do is to return itand give the; 

representatives and fully“ represents the 4: : n it ive 

estate of Mula Mal, Ido not consider - that ae rele Shaner of putung- 1t- in agan ine 

the appeal abates and the case accordingly Tn-such'a case any time that it-allowsfor repre- 

- shall proceed. -o - sentation isonly by way of concéssion, and a con-, 
io : LS Spey = pre or the Sonceanion cannot be 

5 R : 4 . demanded of it asa matter of right, at any rate, 
Coming to the merits, the facts‘are per- “after the expiry of the ‘nofmal period of limitation ~ 

-fectly simple and the courts below appear ‘within which- an appeal can: be presented, 
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Obiter.—Such a memorandum could not, however, 

st Nees under QO, XUI, r 8, Civil Procedure 
< 


An appeal cannot be held tohave come properly 
before a court until it hasbeen registered. Bidhu 
Bhusan Bakshi v. Kalachand Roy (2), followed, 
. Nagendra Nath Roy v. Suresh Chandra Dey qa). 
, distinguished. 

- Petition praying that in the circumstan- 
ces.stated therein the High Court will be 
pleased to excuse the delay i in the re-pre- 
sentation of S. A. No. 10180 of 1930, appeal 
sought to be preferred to the High Court 
against the order of. the District Court of 


Kistna at Masulipatem dated 30th October, . 


1929 and made in A. S. No. 16 of 1929 (E. A. 
‘No. 47 of 1927 on the file of the District 
Munsif’s Court, Nuzvid in O. S. No. 20 of 
1913 on the file of the District Munsif’s 
Court, Eezwada). 

Mr. P. Sati yanarayana Ruo, for the Peti- 
tioners. 


Order—This isa petition for excusing 

the delay in re-presenting a Memorandum 
of Civil Miscellaneous Second Appeal. 
- The Memorandum of Appeal was first 
filed on 14th April, 1930. It was returned 
on llth June, 1930, for revision of the cause- 
title and preamble and of certain grounds, 
and also for the filing of certain affidavits 
and the stamping of the decree ofthe first 
court. The time allowed was one week 
but the re-presentation was not made till 
19h December, 1930, that is, after a delay of 
155 days. The memorandum was again 
returned on 24th December, 1930 because 1 pro- 
- visions-of law had not been entered; because 
the affidavit did not contain certain infor- 
mation, because: the cause; title and pream- 
ble needed revision and ‘because the peti- 
tions had not been properly stamped. 
The re presentation this time was on 30th 
April, 1931, the delay being one of 114 days. 
Once again the memorandum wasreturned 
because the decretal order of the first 
court still remained unstamped, - because 
some of the requisitions made on the pre- 
vious return had not been ‘satisfied and for 
` other reasons. The re-presentation on this 
occasion was not till 2nd August, 1932, 
after'a delay of 386° days. Even then, 
after allthis immense delay all the requi- 
sitions had not been complied with. The 
actual ‘period of delay that teils against 
the petitioners is 627 days, 

The reasons. given for the delay by Mr. 
P. Satyanarayana Rao are that theclients 
didnot send him the full instructions to 
comply with- the requisitions of the office, 
and. that as ‘soon as the papers’ were 


returned he-wrote-to his clienlg tosend tho- 
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of the appeal in any event. 
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money but that, owing to the dullness of the 
money market, they sent the money only 
recently. The petition for excusing delay 
wasput inon 19th December, 1930, and 
relates only tothe delay in first re-presen- 
lation. There has been no supplementary 
petition and no supplement to the first peti- 


“tion in respect of he delays which have 


subsequently oecurred. The reasons given 
for the first. delay are not adequate while 
those given for. the subsequent delays are 
nil. The delays cannot, therefore, be 
excused. 

On my holding that the delays could not 
be excused Mr. Satyanarayana has gone on 
to contend that it is not open to me to 
reject or dismiss the Memorandum of 
Appeal, but that the most that I can dois 
toorderthat his clients must pay the cosis 
He has refer- 
red to the various provisions of law under 
which an appeal can be rejected or dis- 
missed, but theonly one to which I find it 
necessaryto refer is O, XLI, r. 3 which 


‘allows forthe rejection of a Memorandum 


of Appeal that has not been admitted. Pro- 
visions of ‘law as to howan appeal: can be 
dealt with after admission have nothing 
todo with this case. Mr. Satyanarayana, 
indeed, calls to notice the Privy Council 
decision in Nagendra Nath Roy v. Suresh 
Chandra Dey (1), in whichit was ‘held that 
any application by a party to an Appellate 
Court, asking itto’set aside or revise a 
decision 'of a Subordinate Court, is an 
appeal within the ordinary acceptance of 
the term, and that itis no less an appeal 
because it is irregular or incompetent. 
But that case, which has to deal with a 
matter of limitation and has no concern 
with the point now under consideration, was 
one in which what was held to count as 
an appeal had been admitted and heard as 
such. It does notoverrule th2 decision of 
the Caleatta High Coart in Bidhu Bhusan 
Bakshi v. Kalichand Roy (2), in which it 
has been held that an appeal cannot be 
held to have come properly before a court 
until it has been registered. Neither does 
it-deal with the case, with which I shall 
have to deal later, of a Memorandum of 
Appeal which, at the time of presentation., 
is incomplete. In agreement with the Cal- 
cutta decision I shall, then, take it that the 
Y 137 Ind. Cas 529; A I R 1932 P O 165; Ind, 
Rul 11939) P O 195; 36 CW N 803: (U3) ALJ 
643: ear L R 1085: -55 OL J 528; 33 P L R 621; 
388 LW 9 OW N 681; (1939) MW N 817; 591 
A 283; a. WEL J 329: 160 0 1P 0). 
(2) 108 Ind, Cas. 335, A I R 1927 Cal, 


WN 1015; 


715; 0 
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Memorandum of ‘Appeal now under notice, 
"in that it has not been registered, is not to 
be regarded as an appeal that is before 
this court but has only to be considered as 


a Memorandum of Appeal.that hes been 


presented’tothe Court. 
.. Ihave nextto consider O. XLI, r. 3 G. 
This provides that; 


“When á Memcrêndum of Appeal isnot drawn up 
jn thé manher hereih before destribed it may .be 
‘rejected of be returned tothe appellant for the pur- 
pose of being ainenced within a time to be fixed by 

he court, or be amended then and there.’ i 


How a Memorandum of Appeal is to be 


drawn upis set out in O. XLI, r.2 (1), 
which provides that it shall set forth, con- 
cisely and under distinct heads, the 
grounds of objection to the decree appealed 
“from. Now in the present case the Memo- 
randum of Appeal, as at first presented, 
was defective in some of its grounds. 
Three of them contained clerical errors and 
from a fourth there was an omission. But 
still, in spite of these defects, the grounds 
as originally (stated were intelligible, and 
I think that it would. be standing too much 
on technicalities to say that the appeal was 
not drawn up in the prescribed manner 
because .of the defects that were found in 
them; while of course, there were other. 
grounds to which no objection was found 
and in respect of which the Memorandum 
of-Appeal was in time. I do not then think 
that the Memorandum of Appeal under 
notice can be rejected under the provisions 
of O. XLI, r. 3. 

. { cannot, however, follow Mr. Satyanara- 
yana when he contends that, if the Memo- 


randum of Appeal cannot be ‘rejected under. 


thet rule, it cannot be rejected atall. Asli 
have already said, this case has to be 
regarded as. one of an appeal that has not 
yet been admitted. and notas one of an 
appeal that is before the court as such, 
Before an appeal is admitted it has to be 
complete. This is a matter so obvious that 
no rule is necessary for it, andI can find 
nothing in the Privy Council case already 
referred to that runs at all io the contrary, 
Now, in the present instance, the Memo- 


randum .of Appeal as presented was not 
Not only were there the defects, _ 


complete. 
to which I would not attach too much 
importarice, in sume of the grounds, but 
there were alsoa number of other defects 
which were ofa more seriousnature. One 
of these was that the decree in ‘the court of 
first instance had not been stamped,‘nor 
indeed has it been stamped even yet, 


Nazo BIBI v. Hassan ALT RHAN: 


` effdavits are not buffcient. 


‘limitation period had long expired: 


Hito’ 


Another was ihe- absence of hierdie as to 
how persons named as legal. - representa- 
tives hold that position. Er en jet those - 
As long as’ 
there are such defects the Memorandum 
of Appeal cannot be entertained and all that 
the court can dois to return it and give the. 
petitioners the chance of putting it in again 
in a complete form, Any ‘time that it 
allows for re-presentation is only by way of” 
concession, and a continuance orextension 
of the concession cannot be demanded of it 
asa matter of right, at any rate after the - 
expiry of the normal period of limitation 
within which an appeal can be presented. 
In the present instance,’ at the time: of the 
first return, a week was allowed for re-pre- 
sentation, but the re-presentation was only 
made after 155 days by which time thè.. 
On 
the occasions of the other ‘two returns nb 


time was-fixed, but ithas to be taken that 


the re-presentation was. to be made within’ 
a Teasonable time , and re-ptesentatjons 
cannot be said to have beenmade in a 
reasonable time when they have been made 
after intervals, respectively of 114 and 386 
days. Nor canitbe said that the peti- 
tioners had no, notice that they should not be 
dilatory. After the first return the case 
was put on the board on 17th’ July, 1930, - 
and yet the re-presentation was. not till 19th 
December, 1930. After the second return 
the-case was put on. the board on 6th Janu- 
ary 1931 and the re-presentation was ‘not - 
till 30th April, 1931, and after the third . 
return it was put on, the board on 13th July 
1931 and the re-presentation was not till.Qnd 
August, 1932. . 

Even now the Memorandum of Appeal 
isnot complele, and certainly no further: 
time canbe given for putting itinto pro- 
per form. I hold that it is hopelessly oub. 
of time and I, therefore, 1eject it. 

N. K-A. nii rejected, 


cen em 


LAHORE HIGH COURT. 
First Civil here No. 643 of 1927, 
May 18, 1933. 

SHapi LAL, ($ J., AND ABDUL QADIR, J, 
Musammat NAZO BIBI—PLAINTIFR— 
APPELLANT 
VETSUS 
HASSAN ALI KHAN AND OTHERS== 

DEFENDANTS— RESPONDENTS, | 
Muhammadan Law—Shiah Sehool— Wah —begteni 
of more than one-third— Consent of heirs, necessity’ 
of—Admission—Wrong admission of mukhtyar on 
uestion of law, whether binds principal, BENG 


1933. . 


A wrong admission of a mukhiyar on a question 
of -law wouldnot be binding on. the principal. 

According tothe Shiah Lawa testator may leave 
a legacy toamheir solong as it does not exceed 
one-third of his estate. To that extent it would be 
valid without the consent of the other heirs, but if 
„it exceeds one-third it is not valid unless the other 
héirs consent thereto,and euch consent may be given 
éither before or after the death of the testator. [p 
613, col. 1]. 

First Civil Appeal from a decree of the 
Senior Subordinate Judge, Lyallpur, dated 
the 15th November, 1926. 

Messrs. J. N. Aggarwal and B. P. Khosla, 
for Mr, Obedulla, for the Appellant. 

Mesérs, Badri Das and J. L. Kapur, for 
the Respondents. 

Abdul Qadir, J.—Mohammad Aslam 
Khan, “Qazalbash by caste and a Shiah 
Mussalman by religion, possessed four 


squares of land in Chak No. 39, District 


Lyallpur and had houses and an orchard 
in the same village. He died in 1914 leav- 
ing behind him two wives and a son named 
Hassan Ali Khan and a daughter named 
Musammat Nazo Bibi. .The two children 
were-minors at the time of his. death and 
his property remained in the possession of 
his second wife Musammat Begam J an, who 
was the mother of both the. children and 


who managed il through Roshan Din, her 
The deceased had. 


brother and mukhtyar. 
made a will dated the‘ 14th March, 1914, 


some time before his death. “It stated that: 
he had two wives, but had no children from. 
his first wife, whom he gave asmall main-, 


tenance under the will, that his second wife 


was the mother of his son and daughter, 


that he was giving his entire property to 
his son Hassan Ali Khan but desired him 


to give maintenance to his step-mother and. 


also to give something out of. the income of 
the property by way of charity and to give 
one square tohis sister when she is married, 


as her dowry, which would be considered , 


to be her exclusive property after that. 

It may be mentioned that 1} squares out 
of the four squares were sold by ‘the wife 
of Hassan Ali Khan, who had given the 
same to her in lieu of dower, to certain 
persons, and possession of the same was 
given tothem. The plaintiff, however, does 
not dispute this alienation, presumably in- 
tending to take her full share out of the 
remaining property. 
1925, a suit was instituted by her tn forma 
pauperis, against her brother and mother 
and defendants Nos.-*3 to 7, Indar Singh 
and others, who were mortgagees of a 
square out of the property in dispute, claim- 
ing possession of 7-24th share of the prop- 


erty left by her father and for. recovery. of , 


NAZO BİBİ v..HASSAR ALİ KHAN. 


On the 26th August, 


Gil: 
Rs. 2,654-2-8 as her 7-24th share of the 
movable property said to have been left 
by him. It- was stated, in para 3 of the 
plaint, that her father ‘followed the ‘Shiah 
Law and that she was under that law an- 
heir to the property of the deceased to the: 
extent of 7-24th share. In para. 5 of the, 
plaint she added that she- had come to know 
that her father had executed a will, wherein, 
he had declared that she would have a share 
in the property. left by. him, but thg, will 
possession it was. * Hanssen Ali- Khan: and 
Musammat Begam Jan, in. “their. written 
statement dated the 2nd December, : 1925,” 
doniad that they were governed, by ‘Shia: 
Law and alleged that in-matters of succes- 
sion the parties followed ‘a particular. cus- 
tom, according .to which ‘the son was, the 
Sole heir and the daughter could not get a. 
share as against him. “They also stated. that 
under the will executed by the late Moham- 
mad Aslam Khan, Hassan Ali Khan was. 
the sole owner of the entire. property in. 
dispute. It was also mentioned by them. 
that the plaintif Musammat Nazo. Bibi had, 
been abducted and had gone through a 
marriage after her abduction, in the absence 
of any Tegal. guardian, and, therefore, the 
validity of her mar riage was denied and it’ 
was contended that she was not entitled to. 
get the benefit of anything written in: the, 
will in her favour. Certain amendments 
were made in the plaint by the plaintiff in: 
1926, and an amended plaint was filed by; 
her through her husband, Mohammad Kuli, 
Khan, who was acting as her mukhtyar on. 
the 31st March, 1926, but paras. 3 and 5 
of the amended plaint were practically the. 
same as before. With the written státe- 
ments of the Sikh mortgagees we are not 
concerned al present. They alleged that- 
they were bona fide mortgagees and that if, 
the plaintiff is proved to have a right, she 
should get it from the un-mortgaged land, 
in the possession of defendant No. 1, Hassan; 
Ali. On the 11th May, 1926, the statements 
of the mukhtyars of Musammat Begam Jan. 
and Musammat Nazo Bibi were recorded. 
Roshan Din, mukhtyar of the former stated ; 
that Mohammad Aslam Khan had executed: 
a will Ex. D-1 and that mutation of the. 
landed property had. been entered and, 
sanctioned by the revenue. authorities in, 
accordance with. that will. He also stated 
that Mohammad Aslam Khan had power to. 
execute the will. Mohammad Kuli Khan, 
mukhtyar of the plaintiff,.admitted that the. 
will produced by defendant-No. 1 was made 


. by. his father-in-law, and that Mohammad 


big 


Aslam Khan could make a will about his 
property. After these statements the court 
proceeded to frame issues on ihe 12th May, 
1926, and the case was adjourned for evi- 
dence to the 20th October, 1926, On that 
day an application wes made on kehalf of 
defendant No. |, thet in the presence of 
para.5 of the plaint and the statement of 
the plaintiff's mukhtyar, dated the 11th May, 
1926; Issues Ncs. 1 and 2 had become un- 
necessary and-should be struck off. 

_ The learned Senior Subordinate. Judge 
heard: toth parties with regard to the point 
raised inthe application mentioned above, 


and struck off Issues Nog. 1 and ?, changed’ 


the form of Issue No. 3, which was freshly 
numbered ‘as Issue No. 1 and ran as fol- 
lows : — l l | 

: Whether according to the said will Ex. D-J, 
the plaintiff is entitled to any share in the 
property of her father? - , 


- Instead: of, taking any evidence on the. 
point the parties‘ were asked to address: 


arguments: to the court on Issue No, 1 on 
the &th November and it was. noted that 
evidence, if required, shall be recorded ‘after 
that. An application on behalf of the 


plaintiff wes put in by Mr. Abdul Karim, 


Advocate on the 8th November, objecting 
to the change in the issues and explaining 
that the claim of the. plaintiff-was based on 
Shiah Law and not on the will, The com- 
petency of-the deceased to .execute a will 
with regard to his entire property was also 
‘challenged: It wes further explained that 
the statement made by the mukhtyar of the 
plaintiff- did-not amount io an admission 
that the deceased could dispose of his entire 
property by will, but simply admitted that 
‘he had-the power to execute a will with 
regard to his poon It was prayed that 
the order-of the 20th October, 1926, may be 
set aside and the issues as originally 
framed may be restored. On the 9th No- 
vember, another application was made on 
behalf of the plaintiff, through Pandit 
Tachhman Das, Advocate, asking permis- 
sion to amend: the plaint so as to make it 
clear that the-plaintiff was.not admitting 
the validity of the will or relying on it and 
that she was basing her claim to the. 7-24th 


share of the property on her personal law, 


On the 15th November, 1926, after hearing 
argumenis on both sides, the trial Cont 
decided that the amendment of the plaint 
could not be allowed at that stage, 1t also 
held that asthe plaintiff admilted that her 
father had: executed a will ecccrding to 
which she. wes entitled to a thare in the 
property, the only qucsiion for decision as 
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to ihe merits was whether according to that. 
will she could get a share. As it appeared 
that she had teen abducted by Kuli Khan 
and her nikah had taken place after she 
gave birth to a child end her brother and 
mother were not present at the time, the 
court expressed the opinion that she had 
brought disgrace on the family and had lcst 
her right to the estate of her father. The 
will had directed that she should be given a 
part of her father’s property on the occasion 
of her marriage and as she eloped before 
the mairiage tcok place, the court below 
held that she was no longer entitled to 
the property. Her suit was therefote, diè- 
missed’ with ccsis on this preliminary 
point. x ` 
She has appealed to this court and it is 
contended that the court below erred in not 
allowing amendment of the plaint and in 
holding that the plaintif had. lost her 
rights. It isalso urged that the case should 
not have been decided even on Issue’ No. 1, 
as amended, without giving the parties an 
opportunity to produce evidence. We have. 
heard Mr. Jagan Nath Aggarwal for the 
plaintiff-appellant, and Rat Bahadur Badri 
Das for the respondents. , 
It is clear from a perusal of the plainis 
dated the 26th August, 1925, and the 31st’ 
March, 1926, that Musammat Nazo Bibi 
based her claim on her share in the property 
according to Shiah Law. Allowing 1-8th 
of the property as the share of her mothers,’ 
and dividing the remaining property bet- 
ween her brother and herself in the propor- 
tion of two shares to one, she claimed 7-24th. 
share as hers. The will was incidentally 
mentioned as a sort of second string to the 
bow. Moreover the words in which a re- 
ference was made to the will, in para. 9, 
of both the plaints, also show that she’ had 
not seen the will at the time and had simply’ 
heard about. it. 
The defendants tried to take advantage. 
of the vague admission, which had, been 
snatched frem Kuli Khan the mukhtyar of 
the plaintiff. As already observed, all that 
he said was that Mohammad: Aslam Khan- 
could make a will about his property. There 
simple words were not probably meant to 
convey anything more than the 
cbvious fect that a’ man governed’ 
by Muhemmadan or Shiah Muhammadan 
Law hes the power to, make a will about. 
his properly. The words used in the’ 
Vernacular were wasiyat kar sakta, tha, 
which appear to refer io the general. 
power to make a will snd donot amount, 
to-en- admission that the kind of will” 
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propounded in this case, giving away the 
entire property to one of the heirs, to the 


exclusion of all others, was valid. Even 


if the mukhtyar had made a wrong admis- 
sion on a question of law that would 
hardly be binding on the principal. It 
has been construed by the Court below 
into an admission of the special custom 
pleaded by the defendants, but the state- 
ment of Kuli Khan does not contain the 
slightest reference to any such custom 
and his admission cannot be considered to 
mean an admission as to custom. 

A reference to Mulla’s Muhammadan 


Law, 9th edition, para. 103, shows that 


a bequest to an heir is not valid unless 
the other heirs consent to it, 
death of the testator. A note is 
under that paragraph, at 
showing the view of Shiah Law on that 
point. Itis stated that according io the 
Shieh Law a testator may leave a legacy 
to an heir so long as it does: not exceed 
one-third of his estate. To that extent it 
would be valid without the consent of the 
other heirs, but if it exceeds one-third ‘it 
is nat valid unless the other heirs ‘consent 
thereto and such consent may be given 
either before or after the death of the 
testator. It is frankly admitted by Rai 
Bahadur Badri Das, Counsel for the res- 
pondents, that there is nothing to show 
that in the case before us such consent 
was given by Musammat Nazo Bibi at any 
stage; in fact there is noi even an allega- 
tion to that effect. The case of the defend- 
anis depended entirely on the existence 
or non-existence of the ‘special custom, 
under which a son could take the whole 
of the property to the exclusion of a 


given 


daughter. Issues Nos. 1 and 2 as originally 


framed were as follows :— 


1, (a) Whether the family of the plaintiff , 


and defendants Nos. 1 and 2 were governed 


by a special custom according ~to which. 


Muhammad Aslam Khan could make a will 
of his self-acquired property ‘in favour ‘of 
his son; . A f 

(b) In the absence of such a will could 
a son succeed to the whole ‘of such prop- 
erty in the presence of his mother and 
sister? : 

(2) If it is not proved that such a will could 
be excluded (sic) by“ any special cvs:om 
then what is the legal effect of the state- 
ment of the plaintiff's mukhtyar on the claim 
of the plaintiff? 

The burden of proving issue No, 1 had 
been rightly laid on the defendan‘s. They 
managed to get out of the responsibility 
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for adducing proof-of that issue by the 
application made by them on the: 20th 
October, 1926, and the order they secured 
cancelling issues Nos. | and 2 and modifying 
issue No. 3. : ; Mb 
After carefully considering the arguments 
addressed to us on both sides, I haye no 
doabt that the court below erred in 
cancelling issue No. 1, which was a very 
important issue in the case and the onus 
of which -was incumbent on the defendants: 
to discharge. The court below appears to’ 
have proceeded to judgment in this cass 
with undue haste and under a mis-- 
apprehension of the real dispute between 
the parties. It also made a mistake in making 
any pronouncement as to the effect of the, 
alleged abduction of Musammat Nazo Bibi. 
by Kuli Khan and the subsequent mar-. 
riage bétween them on any rights given, 
to Musammat Nazo Bibi under the will, 
Ex. D. 1. 4 . 
. Rat Bahadur Badri Das concedes that- 
if the admission ofthe mukhtyar of the’ 
plaintiff is not taken to be an admission 
as to the existence of a special custom | 
allowing the déceased to give his -entire™ 
property by will to one of his’ 
heirs, then the case must be sent back ` 
to the court below under:©. XLI, r. 23,- 
Civil Procedure Code, for the taking of 
necessary evidence and forre-trial. I would, ` 
therefore, accept this appeal and set aside 
the decree of the trial Court, dated the - 
15th November, 1926, and would order 
that issue No. 1 as originally framed may . 
be restored and re-tried accufding to law 
along with other issues in -the case. Ib. 
is not necessary to go into issue No.. 2. 
as originally framed, as in my opinion the - 
statement of the plaintiff's mukhtyar had, 
not the legal effect of any admission as 
to any special custom or as to the validity of- 
the will as propounded. As the appellant - 
had been allowed to sue in forma pauperis 
there is no-court-fee to -be refunded. In: 
the circumstances of the case I would: 
allow the parties to bear their own-costs in-. 
this court. 
Shadi Lal, C. J.—I concur. < z 
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"+ ~ First Civil Appeal No, 2924 of 1927. 
gree May 28, 1933. ve 
>02 JATLAE AND ABDUL Rasurp, JJ. 
| Musammat HAJRAN—Dzrenpant— | 
fs” APPELLANT - ` > 
' 4 TT yersus `, ` i 
: Khan MUHAMMAD SHAFI KHAN— 
_, PLAINTIFF—RESPONDENT. 
‘Court-fees—Suit for partition—Plaintiff in posses- 
sion— Title not:denied—Proper court-fee—Frame, of 
suit--Suit, for partial partition—Existence of other 
properties denied by plarntiff—Suit not bad. 
Where in a suit for partition, it appeared that the 
plaintiff was in possession of some of the properties and 
his right’ to-a share was: not denied -by the defen- 


~ ‘Held, that the plaintiff need not pay ad valorem 
eourt-fee, a court-fee‘ of Rs 10. being sufficient, 
Rakhi v. Khaifan (1), distinguished, Nikka v. 
Fazal Dad Khan (2), followed. i 
Ordinarily'in a suit for possession by partition of 
a; share in, joint property ‘the’ plaintiff. is bound 
bring into the’ hotchpot thé entire joint property. 
But this rule ‘is not applicable where the plaintiff 
does mot dmit the existence of other property or 
abandons his claim. with regard to them. 


“First Civil: Appéal from the , decree 
_of ihe Senior Subordinate Judge, Amritsar, 
dated the 11th’‘August,1927. - 
~ + Messrg., Feroz-ud-din, and. Muhammad 

Amin, forthe‘ Appellant. . 

`: Malik Muhammad Hussain, K. B, for the 
Respondent. °° ‘ae. i 
Jal Lal, J.—The respondent Muhammad 
Shafi Khan instituted a suit for pessession 
by ‘partition of one-half share in two houses 
situate ‘at Amritsar against Musammat.Haj- 
ran: appellant on the allegation that the 
houses in suit were owned by his deceased 
wife’ Musammat Shah ‘Begam who died 
léaving the plaintiff; her husband and the 
deféndant, her sister, heirs entitled to equal 
shares in her: estate -according’to Muham- 
madan aw. He also stated in the plaint 
thak. “there ' was movable: property -worth 
Rs. 2,000 “left by the déceased which “was 
in’ possession of the defendant about which 
he would file aseparate suit later. Hepaid 
a court-fee stamp of Rs. 10 on his plaint. 
The suit was contested -by the defendant 
òn the ground that the court-fee stamp 
payable on the plaint should have’ been 
ad valorem on the value of the share of the 
plaintiff which according to him was 
Rs. 8,000 andthat the suit was not main- 
tainable because the plaintiff had not in- 
culded in his prayer for partition the 
entire property left by the deceased. This 
propersy was alleged to be ornaments worth 
Rs. 2,000: mentioned in the plaint, Rs. 5,000 
due from the plaintiff to his deceased wife 
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on account of dower, Ornaments pawned by 
the deceased and subsequently redeeméd 
by the plaintiff. It was also pleaded that 
the defendant was entitled to be reimbursed 
in-respect of the expense incurred by her in 
the funera] rites of the deceased. `- i 

“The trial Judge held that as the plaintiff 
was in possession of a- part 6f the property 
in dispute a court-fee stamp of Rs. 10 was 
sufficient especially because it was admitted 
by the ‘defendant that he had half a share, 
in the houses in dispute. He held that 
Rs. 5,000 had not. been proved to be due 
from the plaintiff tohis deceased wife as 
her dower and that in any case it could not 
fe held to be the propérty of the deceased 
as at best it would be an actionable claim 
and therefore the plaintiff was not bound to 
include it in his’ suit for partition of the two 
houses. With regard to the claim’ for orna- 
menis andthe other items claimed by the 
defendant the learned Judge held that their’ 
existence had not been proved. He con- 
sequently passed a preliminary decree for 
partition of the two houses and the defen. 
dant has lodged. an appeal against this 
decree. At the time of passing the preliminary 
decree the trial Judge appointed a -com- 
missioner for the purpose of effecting the 
partition-and on receipt of his report, time 
was given to the parties to raise objections 
to it, but the parties agreed before him that’ 
subject to the decision of the appeal against 
the preliminary decree, the mode of parti- 
tion suggested by the commissioner was” 
acceptable to them and consequently -a 
final decree was passed by the trial Judge 
in accordance with the report. Asa matter 
of form the defendant-appellant has’ pre- 
sented an appeal against the final decree 
also. 

It is contended on the authority of R:khi 
v, Khairan (1), a judgment of a Judge in 
Chambers of this court that in a case like 
the present ithe proper court-fee is ad 
valorem onthe value of the share of the 
plaintiff in the property in suit. That 
case, however, is distinguishable from the 
present ¢ase because in that case the title of 
the plaintiff is the property thenin dispute was 
denied andthe plaintiff was nct found to be 
in possession of any part ofthe alleged joint 
property. Thé ruling that governs the present 
case is Nikka v. Fazal Dad Khan (2), 9 judg- 
ment of a Division Bench of this court. The 
facts of that case are almost similar to the 


(1) 133 Ind Cas 676; AI R 1932 Lah..421; 33 PLR 
261; Ind. Rul. (19329) Lah 604. : 

(2) 123 Ind. Cas. 525; A I R 1930 Lah, 839, Ind. Rul, 
(1930) Lah. 445; 31-P L R315, 
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present case | In that case also, as found 
in this case by the learned trial Judge, the 
plaintiff in the suit for partition was found - 
to be in possassion of a part of the property 
which was thesubject-matter of the suit. 


His title to the share in the property was - 


admitted by the defendants, and it was held 
that a court-fee stamp.of Rs, 10 was 
sufficient under the circumstances, In the 
present case also it has been found by the 
trial Judge that the plaintiff was at the 
time ofthe suit in possession of a kothain 
one of the houses in dispute and: this finding 
is supported by the evidence of two wit- 
nesses and two rent deeds Exs. P.-3 and 
P-4. In my judgment, therefore, the 
decision of the trial Court on the question of 
court-fee is correct, 

With regard to the second objection it is 
nd doubt true that ordinarily in a suit for 
possersion by partition of ashare in joint 
property the plaintiff is bound to bring into 
the hotch-pot the entire joint proj erty, In 
the present case, however, with the excep- 
tion of ornaments valued at Rs, 2,000, no 
other. joint. property was admitted lo exist 
by the plaintiff. With regard to the orna- 
ments of the value of Rs. 9, 009 the plaintiff's 
Qounsel has abandoned his claim to them 
before us and therefore it is no- longer 
necessary to decide whether the plaintiff was 
bound to include a prayer for the’ partition 
of these ornaments in his plaint. Probably 
he was but it becomes unnecessary to con- 
aider this question in view of the statement 
of respondent's Oounsel before us. No 
other joint property has been proved to exist 
as found by the trial Judge, though there is 
a dispute.as to the existence of a debt due 
from the-plaintiff to the estate of the 
deceased on account of her dower and also 
as to the amount that would be due in this 
respect, As the plaintiff denied the existence 
of any dower debt due from him to his 
Wife | he could not be expected to include 
“a ciaim for partition thereof in his 
guit. 

- In my opinion in the present - case the 
‘suit of the plaintiff is not open to the objec- 
tion that he hag not brought the entire 
‘property i in the hotchpot. At the same time 
itis open to the’ defendant-appellant to 
establish her right to recover her share, in 
the alleged dower debt if any, from ‘the 
plaintiff-respondent, if -she is advised: to 
bring a separate suit ton recover it. In the 
present case I hold that the decree passed by 
the trial Judge is correet except that in view 
-of his decision on the legal point involved he 
need not have given a finding as to the genu- 
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ineness or, otherwisé:of.the document relied 
upon by the defendant to'prove the existence 
of the dower debt. ::Thisis a matter which 
must be left tə ‘be decided in subsequent 
proceedings, if-any, which may be instituted 
by the defendant.. 

I would, therefore, ‘uphold the decreas. of 
the trial J udge and dismiss the appeal, with 
costs. 

prow Rashid, J.-I agree,. 

: Appeal Dine. 


NAGPUR. JUDICIAL: COMMISSIONER’ S 
ĠOURT. : 


Civil Revision Application No,- 487 of w. 
; September.2;. 1932, 
GRILUH, A.J. C. a ee 
. Musammat J ASODA—Apentoswe’ 
~- versus’ ` 
KALURAM GANGRADE — 
Non-APPLICANT. i: 

Civil Procedure Code (Act V of 1908", a. 55. (pn 
Arrest of judgment- -debtor Application for insolvency 
= Surety providing for, continuing insolvency pras 
ceedings— Liability of sirety—Extent of. - 

Whero a judgment-debtor on being arrested in 
execution had filed an application in the Insolvency 
Court to be adjudicated an insolvent. and the 
‘surety executed a bond to the effect that the judg. 
ment debtor would continue the insolvency procéed- 
ings and that if- he failed to do so, he (the surety) 
would pay the amount of the:decree: - 

Held, that the intention was that the band should 
‘ba’ as near the terms of tha bond contemplated in s, 
65 (4), O P. U., as possible and the liability to con- 
tinua the execution proceedings extended no further 
than the actual adjudication. 

‘Application for revision from an order: of 
the Judge, Small Causes Court, Khandwa, 
dated the 4th September, 1931. 

Mr. P. C. Ghosh, for the Applicant. 

Judgm ent.—The point for determination 
inthis application for revision is the inter- 
pretation ofa security bond, The judgment- 
debtor in execution. proceedings had been 
arrested and had also actually :made an 
application in an Insolvency Oourt to be 
adjudicated an insolvent. Mr. -Kaluram 
Gangrade, a Pleader of -Khandwa then 
stood surety for the judgement- debtor ‘and 
executed a bond ated ea 1929, An tha 
‘following terms : 
OSE Kalooram Gangrade, Pleader of Khandwa: exe- 
cute this boid of surety to .this court that the judg- 

ment-debtor having applied, for insolvency ‘ia the 
‘court of First Class 3 Sub- Judge, Khandwa will éonti- 
‘nue the insolvency proceedings in that court” Tf he 
does not do so, tha surety will pay . ‘Rg £00' sigue 
hundred) the amount of the decree " , 


‘The judgment- -debtor was 
that day. 


j ne on 
He had already put in a peti- 


016 


tion in’the Insolvency Court on the 27th of 
June. On the 23rd of July he was adjudi- 
-cated an insolvent and applied forhis dis- 
chargeon the 17th of February, 1930. In 
prosecuting that application, however, he 
failed to pay the necessary court-fees and 
his application for discharge was dismissed 
eventually on the -4th of July, 1930, and the 
adjudication order was consequently annul- 
led. The consequence was that the decree- 
holder claimed that the terms of ihe bond 
had been broken and claimed to recover 
Rs. 800 from the surety. The Judge of the 
Court.of Small Causes, Khandwa, held that 
the bond did not cover an agreement that 
the insolvent would apply. for-his discharge 
and dismissed the claim and discharged the 
surety. Against this decision the decree- 
holder has filed -an, application in 
revision. . 

Ordinarily when a judgment-debtor is 
arrested in execution proceedings and ex- 
presses hisinability to pay his debts and 
wishes to become -an insolvent a security 
“bond is entered into under the provisions 
‘of s. 55 (4) of the Civil Procedure Code where- 
by security is furnished that the judgment- 
debtor will within one month: apply to be 
declared aninsolventand that when called 
upon inany proceeding upon the application 
or upon the decree in execution ‘of which 
he was arrested he will appearin court. The 
exactterms df s. 55 (4) could not apply in 
this case as such an application as con- 
‘templated therein had already heen made 
and a-bond was executed with the-intention 
of being analogous to the one provided for 
‘by that section. -However instead of speci- 
fying that the judgment-debtor would ap- 
pearin any proceeding when called on. the 
wording-used: was'that he would ‘continue 
‘the insolvency -proceedings ‘in that court. 
This the decree-holder wishes to have inter- 
preted as prosecuting the insolvency pro- 
‘ceedings up to the final discharge, whereas 
the surety contends that the reference is no 
more than one to proceed to adjudication. 
The interpretation contended for by the 
surety is the correct one; proceedings in an 
Insolvency Court do not necessarily termi- 
nate in the discharge of the insolvent. 
Section 35 of the Provincial Insolvency Act 
‘ays down several considerations whereby 
an adjudication can be annulled without 
any -default on the part of the debtor, and 
-in such cases it is clear that the stage of 
discharging the insolvent is never reached 

- at all, and under s. 43 the annulment of an 
adjudication becomes automatic if the debt- 
or fails to apply for his discharge, Reli- 
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ance is placed by the de¢ree-holder on 
Abdul Hussein v. D. J. Mistri & ‘Co. (1) for 


7 the proposition that the security given con- 


tinues until a final order is made on the 
petition. The petitioner, however, has to” 
put ina petition tó be adjudicated an 
insolvent and the final order contemplated 
in Abdul Hussein v. D. J. Mistri & Co. (1);” 
‘is the final order adjudicating the appli- 


‘cant an insolvent and nothing further, and 


‘a bond entered intounder s. 55 (4), cannot 


-carry the liability ofthe judgment-debtor or 


of thesurety in respect of the judgmeént- 
debtor's promise to appear beyond the time 
‘when he is declared an insolvent. In the 
bond before me the intention was that the 
-bond should‘be as near the terms of the 
bond contemplated ins. 55 (4) as possible 
‘and the liability to continue insolvency 
proceedings-extended no further than the 
actual adjudication.’ No hardship can be 
caused to the decree-holder by this decision 


‘since the judgment-debtor by the annul- 


mentof the order of adjudication has en- 
tirely lost the protection. of the insolvency 
court andis barred from making ‘another 
‘application; all the remedies provided by 
law are open to the decree-holder. $ 

The application fails and is dismissed 
Pleader’s fee Rs. 25. 

N.A. Application ‘dismissed, - 
* (1) 64 -Ind. Cas, 648; 46 B 702; 23 Bom LR 1263; A I 
-R 1922 Bom 310, 


LAHORE HIGH COURT. 
First Civil Appeal No. 1229 of 1927. 
February 15, 1933. 
ADDISON AND BHIDE, JJ. 
BEHARI AND OTHERS ~ PLAINTIFFS— 
APPELLANTS 

versus. , 
BHOLA AND OTHERS — DEFENDANTS — 
RESPONDENTS. 

Customary Law (Punjab)—Alienation— Hindus of 
Rohtak District—Wide powers of alienation—Son's 
right to challenge, limits of, si 

Alienations by Hindu proprietors in Rolitak Dis- 
trict could be challenged only on grounds valid 
under Hindu Law. 

There is amuch wider power- of alienation in 
Rohtak District which does not actually form a 
part of the Punjab proper where custom applies in 
full force. Telu v Chunni (1), Giani v. Tek Chand 
(2), Uggur Sain v. Telu (3) and Kala v. kam Uhand 
(4), relied on. 

-First Civil Appeal from the decree of the 
Senior Subordinate Judge, Rohtak, dated 
the 7th January, 1927. 

Mr. Shamair Ghand, for the Appellants. 

Messrs. Amar Nath Chona and Nihal 


“Singh, for the Respondents. : 
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Addison, J:—The plaintiffs are the sons 
‘of one Chandgi Ram who effected seven 
‘mortgages of portions of his property. The 
‘sons sued for the usual declaration that 
these mortgages were not binding on ‘them 
“as their father-had no power of alienation 
‘under Cus:omary Law as regards ancestral 
‘property while it was also asserted’ that he 
was of immoral character. The suit failed 
“as regards: cne of the‘seven mortgages on 
the ground that the mortgagee in question 
had died before the. suit was brought. 
His name was accordingly struck out and 
‘the suit proseeded as regards the other six 
mortgages (a) to (f) mentioned in para. 2 
ofthe plaint at pages 3 and 4 of the paper- 
book. The cefendants denied that the land 
“was ancestral, pleaded nec2esity and consi- 
‘deration and claimed that the mortgagor 
had ‘unrestricted power of alienation. The 
mortgagor was a ‘Hindu jat of the Gohana 
Tahsil of the Rohtak District. The trial 
‘Judge held ‘the land to be ancestral, 
and further held that alienations by Hindu 
proprietors in Rohtak District could be chal- 
“lenged only on grounds valid under Hindu 
Law and that immoraljty: had not been 
proved. As regards-alienation (a) he held 
that consideration had been established only 
to the extent of Rs. 320 and he disallowed 
the balance of Rs, 1,120. As regards aliena- 
tion (b) he held that consideration was 
proved tothe extent of Rs. 1,197 but not 
for the sum of*Rs 338 which was disallowed. 
Alienation (e) was allowed tothe extent of 
Rs, 5,834 and disallowed -to the extent of 
Rs, 1,106. Alienation’ (d) was completely 
set aside on the, ground that consideration 
was not proved at all. As regards aliena- 
tion (e) it was held that consideration was 
„proved for the sum of Rs. 615 but the 
‘balance of Rs. 285 was disallowed as not 
shaving been proved ‘to have been paid. 
` Alienation (f) was completely set’ aside on 
uthe ground that no consideration was proved. 
The plaintiffshave appealed with regard 
to alienations (b), (c)'and (4) claiming that 
. certain sums were allowed by the trial Court 
- which had not been established. This is 
-Appeal No. 1229 of 1927. Hcshiar Singh 
ʻete, appealed as regards alienation (e) 
claiming that the sum of Rs. 1,105 disallow- 
ed should have been allowed. This is Ap- 
peal No. 956 of 1927. 
as regards alienation (a) claiming that con- 
sideration was established fully. (Appeal 
‘No. 1230 of 1927). 
It was not disputed that the land was an- 
cestral. The evidence as regards immorali- 


ty is of a very general nature and [ am-in 
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entire agreement with the trial Court that 
immorality of the mortgagor has not been 
established. He was a well-to-doman who 
built an expensive residence and his in- 
debtedness cannot be held to be excessive 
in view of the large estate he possesses. 

It was, however, contended by the learned - 
Counsel appearing for the plaintiffs that 
it had been proved that the custom as re- 


„gards alienation was not so wide amongst 


these Jats as held by thetrial Court. There 
are many authorities to the cffect ihat there 
is a much wider power of alienation’ in 
Rohtak District which does not actually 
form a part of the Punjab proper where 
custom applies in full force. This was the 
view taken in Civil Appeal No. 267 of 1899 
-decided by a Division Bench of the Punjab 
Chief Court. .Again it was held in Telu v. 
Chunni (1) that in the Rohtak District the 
burden of proving that a reversioner was 
competent to contest an alienation of an- 
cestral property made by a sonless male 
proprietor lay on the reversioner ‘except 
when it was challenged on the ground that 
it was made for immoral purposes. Toa 
‘similar effect is Giani v. Tek Chand (2) 
where it was held that among Jats in-the- 
Rohtak Tahsil an alienation by a sonless 
proprietor can be challenged by a rever- 
sioner only on grounds valid under Hindu 
Law. This merely puts into different words 
the decision in the preceding ruling. In 
Uggar Sain v. Telu (3) it was held that 
amongst proprietors of the Rohtak Tahsil 
-collateral heirs of sonless propriétor could 
not control alienation by him, but possessed 
merely the right to pre-empt while a Divi- 
sion Bench in Kala v. Ram Chand (4) held 
that by custom Gujjars of the Rohtak Tahsil 
-had unrestricted powers of alienation in 
respect of ancestral land. : 
The first proper enquiry into this question 
-was made by Mr. Clifford, Divisional Judge 
in (Hardial v. Sheonath Original Suit No. 
34 of 1895). The note to the answer in 
question No. 102 of Joseph's Customary Law 
-of the Rohtak District,’ 1911, is that a son- 
less proprietor has full power to alienate 
his property by sale or mortgage even if 
there is no necessity, the only ground on 
which the heir can impugn his action being. 
that the alienation was due to .debauchery, 
a 20 Ind Cas 373; 231 P L R 1913; 147 PWR 
(2) 6! Ind. Cas 549; 4 Lab. 111; 11 P L R 1929; A 
I R 1922 Lah 69. 
gan 71 Ind. Cas. 829; 4 Lah. 113; AIR 1923 Lah, 


(4) 73 Ind. @as, 988; 4 Lah 282;5 Lah. LJ 40h; A 
IR 1924 Lah -102, 
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which is nof the case here. The riwaj-t-am 
of the Gohana Tahsil has ‚been carefully 
considered by the trial Judge who has come 
to the conclusion that-it does permit an heir 
to challenge alienations not made for neces- 
sity but this necessity must be interpreted 
- as .being what an ordinary Hindu under- 
stood by it. The judicial instances quoted 
-are ‘relevant under s. 13 of the Evidence 
‘Act and go a considerable way tio help in 
the interpretation of the riwaj-i-am of the 
Tahsi]. Of the. wilnesses examined only 
three have depcsed as to the custom. -The 
‘first is Dharam Chand, Di W. No. 13, who 
‘said that amongst Jats mortgages could be 
‘made even without necessity, but a sale 
‘could not be made without the consent ‘of 
the reversioner. Siri Ram, Zaildar D. W. 
No. 20, deposed that in Gohana Tahsil 
mortgages could be effected even without 
necessity while the seventh witness for the 
-plaintiff, Dile Ram, jat, stated that amongst 
jats mortgages were sometimes made with- 
out necessity though they could be set aside 
‘at’ the instance of* reversioner. In my 
judgment the decision of the trial Judge 
is right that alienations by Hindu propriet- 
‘ors can be challenged only on grounds valid 
under Hindu Law. There have been very 
-few contests in the past by sons and re- 
versioners in this district as distinguished 
‘from the Punjab porper where they are vary 
~. considerable in number, 
- The alienation still disputed by the 
‘plaintiffs are (b), (c) and (e), As regards (b) 
. the ‘passing of Rs. 1,197 had been held. to 
be proved, : Of this amount Rs. 446 were 
-due to the mortgagee on bahi account while 
‘Rs. 601 were due to Mauji on baht account, 
-Both these debts have been proved and the 
-accounts were examined in court, There is 
a further sum of. Rs. 150 paid to Badlu 
‘also on bahi account which has been proved. 
‘Dealings with all these persons were admit- 
-ted by the mortgagor. There can, therefore, 
be no doubt that the decision of the court 
below is correct as regards this alienation, 
-No appeal has been instituted by the op- 
‘posite party as regards the sum of Rs. 338 
‘disallowed. | h S 
-: Similarly as: regards alienation’ (e) 
.Rs. 3,794 have been proved to-be dueto the 
morlgagee on baht account while Rs. 1,600 
were paid to Beli Ram a previous mortgagee, 
These two items have been established -be- 
. yond any doubt and. there is no force in the 
plaintiffs’ appeal as regards’ this mortgage. 
‘The other side, however, has appealed. as 
regards the sum- of Rs. “1,106 not allowed. 
In view of the fact that the Tahsildar denied 
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thatthe money.was paid before him, “it 
cannot be said that consideration for this 
sum has been proved, Both the appeals as 
regards this alienation, therefore, must-fail, 

As regards alienation (e) Rs. 615. were 
held to have been.paid to Chandgi whase 
bahi account was admitted by the mort-. 
gegor, This sum was, therefore, properly 
allowed and there: is no appeal as regards 
the balance of “Rs. 235 which was not al- 
lowed. i | 
- This leaves the appeal of the mortgagees 
in the case of alienation (a). As regards 
this alienation Rs. 320 only were allowed 
and Rs. 1,120 were disallowed. The sum 


.of Rs, 1,120 is said to have been paid be- 


fore the patwari.and out of this sum certain 


.sums were to be. paid to various people. 


These allegations have been carefully ex- 
amined by the trial Judge and the evidence 
has been again considered. by us. J]:can 
see no reason to disagree with the finding of 
of the trial Judge as regards this alieng- 
tion. . 
As a result, I would dismiss all the three 
appeals but leave the parties to bear their 
own costs here. - - epee 
Bhide, J.—I agree. yor tle 
4 Appeals dismissed, 


——- 


LAHORE HIGH COURT. 
_ Second Civil Appeal No. 949 of 1928, - 
May 30, 1933. ees 
SHADI LAL, C: J., AND ABDUL QADIR, J, 
HIRA MAL AND anoTaHER—PLAINTIFFS —* 
f APPELLANTS Vo Pg 


Versus ` a 
SUNDAR SINGH AND oTHERS—DEFENDANŤS 


RESPONDENTS, f 

Civil Procedure Code (Act V of 1908), 0. XXIL; 
T. 4(1)~—Death of respondent—Representative alréady 
on record—Application under. r.4, whether necessary 
—Death after argument, effect of. Ss a 

Where a defendant dies after the conclusion of 
the arguments and before the decision of tlie suit, 
the appellants are entitled to bring his legalrepre- - 


‘sentatives on the record without making .4n applica- 


tion to the court for that purpose and if the legal repre- 
sentative's name was substituted in the memdrandum 
ofappeal.no further application is necessary and 
therefore, the fact thaton the application actually 


-submitted by them after the required period, the 


signature of the applicant was inadvertently omitted 
in any way. | 
-The fact that the legal representatives of a deceased 
respondent arealready ‘on the record relieves the 
appellant from the necessity of making an: applica- 
tion under O XXII, r.4 (1), Civil Procedure Code 
Gurditta Mal v. Muhammad Khan (1), not followed 
Nair v. 
Manatikraman (3); followed. pe Sas 
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Second Civil Appeal from the decréé’ of 
‘the Additional District Judge, Lahore, dated 
‘the Ist February, 1928, affirming that of the 
Subordinate Judge, First - Class, Lahore, 
‘dated the 7th: October, 1927, 

Mr. Jai Gopal Sethi, for the Appellants. 

‘Dewan Mehr Chand, for the Respondents. 

Abdul Qadir, J. ~A suit brought by two 
brothers, Hira Mal and Jowanda- Mal, 
against Sundar Singh and others, for parti- 
tion of the village abadi of Theh Saharan, 
in Kasur Tahsil of Lahore District was 
dismissed by the trial Court. The plaintiffs 
were proprietors inthe village by purchase 
and thedefendants were other proprietors 
of the village. One of the defend- 
ants, named Dewa Singh, died on the 
4th September, 1927, afier the arguments 
inthe case had been finished but before 
the judgment was pronounced. The plaint- 
iffs filed an appeal in the Court of the 
Additional District.Judge, Lahore, on llth 
“November, 1927. Another ‘defendant, named 
Sher Singh, is also said to have died, 
though the exact date of his death is not 
known. At the hearing of the appeal, a 
preliminary objection was raised that no 
application to implead the legal represent- 
atives of Dewa Singh, respondent, having 
been made in time, “the appeal must abate. 
Sofar as Sher Singh was concerned, his 
son Narain Singh was already on the record, 
asone of the defendants and ‘had been 
made a respondent, but it was urged on 
behalf of the respondents that it was neces- 
sary forthe appellants to apply to have 
Narain Singh -brought on the record as a 
representative ‘of Sher Singh, and, as this 
was not done, it was urged t that this was 
an additional reason for holding that the 
appeal had abated. The learned “Additional 
District Judge considered these objections to 
be valid and holding that the appeal had ab- 
ated asa whole, he dismissed it with cosis, 
without going into the merits of the casa, 
The plaintiffs have now come up in second 
appeal, to this court. 

‘Mr. Setbi, on behalf of the GADHAH 
contends that the decision of the court 
“below ‘is wrong, -With regard to Dewa 
Singh, it is pointed out, that as he had 
died after the conclusion of the arguments 
and before the decision’ of the suit, the 
appellants were entitled to bring his 
legal representatives on the record without 
making an application to the court for the 
purpose and that they have ‘actually done 
so. Reference to the memorandum of 
appeal shows that the name of Sundar 
Singh, son of Dewa Singh, was substituted 
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for that of Dewa Singh. The’ learned 


‘Additional District Judgeappears to have 


been under the mislaken impression that 
the name of Dewa Singh was entered in 
the memorandum of appeal in spite of 
his having died. It isclear that so far 
as the death of Dewa Singh is concerned, 
the action taken by the appellants was 
correct. No further application by them 
was necessary and therefore the fact that 
on the application actually. submitted by 
them, after the required period, the signa- 
ture of the applicant was inadvertently 
omitted, does not affect the case in any way, 
Thus there was no abatement in consequence 
of the deathof Dewa Singh as the name 
of his representative has been duly sub- 
stituted on the record, 

Coming to the case of Sher Singh, reliance 
was placed, inthe court-below, by respon- 
dents, on a decision of a Division Bench of 
this court in Gurditta Mal v. Muhammad 
Khan 99 Ind. Cas.41 (1), which lays down 
that the mere fact that the legal represent- 
atives ofa deceased respondent are already 
on the record does not relieve the appel- 


lant from the necessity of making an 
application under O. XXII, r. 4 (1), Civil 
Procedure Code. Mr, Sethi points out 


however, that another Division Bench of 
this Court has expressed a different view 
on the subjecs in Gopal Das v. Mul Chand 
(2), after discussing Gurditta Mal v. Muham- 
nad Khan (1), and according © to it the 
present appeal could not abale, as Narain 
Singh, son of Sher Singh, was already 
one of the respondents. Our atterition is 
also drawn by Mr. Sethi to a Division 
Bench ruling ‘of the Madras High Court, 
in Achutan Nair v. Manavikraman (3), 
which also supports his contention and 
refers to Gurditta Mal. Muhammad Khan 
(1) and Gopal Das v. Mul Chand (2). It is 
side, that Narain 
Singh is the sole representative of Sher 
Singh deceased, and it isnot shown how 
it was ‘possible. for Narain Singh in a 
case like ihe one before us, to advance any 
pleas as the representative of his father 
different tothose which he could advance 
in his personal capacity. ln my judg- 
ment it has been wrongly held by the 
court below that the appeal had abated. 

I would, therefore, accept this appeal and 
order the court below to hear the appeal 

a) fond. Cas. 41; 7 Lah. L J 544;A | K1926 


ac ze Ind ae 980; 7 Lah. 399; AIR 1926 Lah. 


607; 27 PLRAÉ 
(3). 109 Ind. Cas. 372; 51 M 247;27 L. W 422: 54 M L 


J 615. 
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that “was filed before it, on the merits, and 


to decide it According to law. The ap- 
pellanis will ‘get their costs -in this 
court. 


nag) ea c. J.—I concur, 
Appeal accepted. 
Case remanded. 


: LAHORE HIGH COURT. i 
“First Civil Appeal No. 2787 of 1927. 
May 18, 1933. 
JAI LAL AND ABDUL RASHID, JJ. 
ZAFAR ALI SHAH AND OTHRES — 
; DEFENDANTS— APPELLANTS 
versus i 
Sayed AMIR SHAH—PLAINTIFF 

AND OTHERS DĻFENDANTS RESPONDENTS. 

Court Fees Act XVII of 1870), Art. 17 (vi —Appeal 
for expünging remarks in judgments—Court-fee— 
"Decision on merits after finding that court 
jurisdiction—Mere obiter dicta, 

Where a Subordinate Judge after holding that he 
had no jurisdiction to try a claim with regard to a 
particular piece df land gave a decision on tte 
merits and an appeal was preferred praying that 
either these findings be expunged from the judgment 
of the Subordinate Judge or they may be dec'ared 
“to be obiter dicta’ and consequently not binding on 
the parties: ‘ 

Held, 4) that as the relief claimed was not capable 
of being estimated in moncy value, a court-fée stamp 
‘of Rs 10 under Art 17 (vi) of the . Schedule to the 
Indian Court Fees Act must be paid; 
` {ii} that the findings given by him onthe merits 
of the dispute be.ween the parties were obviously 
:obiter dicta and Were not binding on the parties; 

(iii) but theré'was no provision under which oa 
appeal such remarks could be expunged; the Ap- 
“pellate Court cah merely declare that they were not 
“Dinding; having been made by a court which had no 
jurisdiction 
“ First Civil Appeal from the decree. of the 
Subordinate Judge, First Olass, Lahore, 
dated ihe 12th July, 1927, . 

Mr.M. C. Mahajan. and Sheikh Abdul 
Aziz, for the Appellants. : 
_ Malik Barkat Ali, Messrs. Mohammed 
Munier, Muhammed Aslam Khan, and 
Fa az Hassan Shah, for the Respondents. 

Judgment. —The amended plaint is to 
. be found at page 10 of the printed paper- 
book-and on the same pageis the pedigree 

ofthe parties. The suit out of which this 
_appéal has arisen was instituted by Sayed 
‘Amir Ali Shah, (1) for possession by parti- 
tion of a one-fourth share in a house situa- 
ted in.Kucha Kothidaran, Kashmiri Bazar, 

Lahore, (2) for a declar ation that the Plain- 
tiff is the proprietor in possession of a one- 
fourth, share of land measuring 72 
kanalsand 3 marlas situated in Mauza 
‘Mozangin the Lahore District, and (3) for 


‘hadno 
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possession of a one-fourth share in Sland 
measuring 955 kanals and 10 marlas-in 
Mauza Nooriwala Chak No. 13, in the Dis- 
trictof Shahpur. This suit was, contested: 
by some of the defendants, while others 
supported the plaintiff partially. . The 
main contest between ihe parties “with 
regard to the house in the Kashmiri Bazar 
was that someof the defendants, the song 
of Sayyed Walayat Ali Shah, claimed’ that, 
they were entitled to ashare in this house 
by virtue ofa gift in their favour made by: 
Sayed Hakim Shah. The legal position is, 
this they would not -have got. any share in 
this house under the Muhammadan Law, 
because their father Sayed Walayat Ali 


Shah, had died in the lifetime of Sayed: 


Hakim Shah, and the ‘lalter had left two 
other sons. Theplaintiff’s case was that, 
these defendants were not entitled toany 
share in the house. The Senior Subordi- 
nate Judge hasheld thatthe gift by Sayyed 
Hakim Shah in favour of the sons of Walayat 
Ali Shah has not been proved andhe -has 
consequently decided this issue in favour of 
the plaintiff. 

With regard to the land measuring 72 
kanals and3 marlas situated in Mozang 
the defence by the sons of Walayat Ali Shah 
was thatthe land wasimpartible, as it was 
wagf and that one of them was the Sajjada- 
nashin of the Khangah to which this land, 
was dedicated. The Subordinate J udge 


has held that part of this land is occupied. 


by a grave-yard and as such is not partible 
but thatthe rest is partible. 

With regard to the land situated in’ 
Mauza Nooriwalain the District of Shah- 
pur the defence of Sayyed Ihsan Ali Shah, 
was that this landhad been granted origi- 
hally,or rather was intended to be granted,. 
to Sayyed Bahadur Ali Shah who by means of 
a will, had madea bequest thereof in his 


| favour and that, in any case, the grant was 


nos actually made to Sayyed Bahadur Alr 
Shah but to him, that is, Sayed Ihsan Ali, 
Shah, and, therefore, he was the sole owner 
ofthis land andthe other mémbers of the’ 
family were not entitled to claim a parti-, 
tion thereof. At the end of the trial he 
also raised an objection to the jurisdiction 
of the trial Court to entertain this suit so’ 
far as itrelated tothis particular piece of 
land. The trialCGourt has held that it had’ 
no jurisdiction to try the suit or the issues 
relating to this land, but as a matter of 
precaution has given findings on. the 
merits of the .dispute about this land, 
nora arein favour of Sayyed Ihsan Ali’ 
Sha. ‘ 


ale 
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This appeal has consequently been pre- 
sented on behalf of the sons of Sayyed 
-Wilayat Ali Shah and we have heard Mr. 
‘Mehr Chand Mahajan on their behalf and 
Mr. Barkat Alion behalf of Sayyed Ihsan 
Ali Shah. Mr. Fayaz Hassan Shah has 
addressed us on behalf of Abbas Ali Shah. 
The pla‘ntiff Sayed Amir Ali Shah has 


appeared before us but has nct engaged any- 


Counsel nor has he addressed us on the 
merits of this appeal. 


“Before‘dealing with the merits of the ap- 
peal ibis necessary to nole that two preli- 
minary objections were taken by. Mr. 
Barkat Ali. One was that the appeal was 
_ barred by time. [Their Lordships overruled 
ihis objection as they were satisfied that 
{he allegation ofthe appellants, 
got the. copy ofthe. judgment on the 25th 
of July 1927, was true.) 


“The second preliminary objection takeh 
by. Mr. Barkat Ali wes that in the grounds 
ef appeal the appellants . have attacked the 
findings ofthe court below on the merits of 
the dispute about the land of Nocriwala, 
Thecontention of the appellants is that 
afterthe learned Subordinate Judge had 
held that he had no jurisdiction to entertain 
the suit £o far as this land is concerned he 
should not have given any findings as on 
the merits of the, dispute, and that any 
findings: given by him are mere obiter 
dicta and are not binding on the parties. 
The prayer of the appellants, therefore, is 
tnat either these findings be expunged, from 
the judgmentof the Subordinate Judge or 
they may be declared to be obiter dicta and 
consequently not binding on the parties. 
Mr. Barkat Ali contended that the appel- 
lants should have paid court-fee stamps on 
this:partof the appeal. Mr. Mehr Chand, 


onthe other hand, urged that the opinion or, 


the conclusion of the Subordinate Judge 
being void, it was not necessary for him to 


pay any court-fee stamp on the relief he 


claims in respect thereof. .We were of opi- 
nion that under the peculiar circumstances 
of this case the appellants were entitled 
to invoke our aid without paying court-fee 
stamps andas the relief claimed by ‘them 
was not capable of being estimated 
money value, we held that a  court-fee 
stamp of Rs. 10 under Art. 17 (vi) of the 
Schedule to the Indian Court Fees Act, 


must be paid. We directed the appellants- 


accordingly and on their undertaking to 
pay the requisite court-fee stamp before 
the close of the day we heard-the appellants’ 
Counsel on the merits of the case. We 
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note that the court-fee stamp has been 
paid. 

Now with regard to the merits of ihe 
appeal, it is obvious that the learned. Sub- 
ordinate Judge having held that he had no 
jurisdiction to entertain the suit with regard 
to the land in village Nooriwala, any find- 
ings given by him ón the merits of the 
dispute between the parties are obviously 
obiter dicta and are not binding on_the 
parties. There is no provision under which 
on an appeal wecan expunge such remarks. 
We can merely declare that they are not 
binding having been made by a court 
Which had no jurisdiction and we direct 
accordingly. [Their Lordships considered 
the case on the merits and concluded:] 
The result is that this appealis accepted 
to thisextent only that the decree of the 
trial Court with regard to 72 kanals-3 marlas 
of land is set side. and it is declared in 
respect of this land that it is wagf property 
and is, therefore, no liable to partition. 
The decree of the trial Court with regard to 
the house in the Kashmiri Bazar is main- 
tained, and it is declared that with the 
exception of his decision. on ihe question 
of jurisdiction the conclusions of the trial 
Judge with regard to the land in Nooriwala 
village are obiter dicta and not binding on 
the parties. In the circumstances of “the 
case we leave the parties to bear their costs 
in this court. 

LA. Appeal partly allowed. 





. '_ MADRAS HIGĦ COURT. | 
Civil Revision Petition No. 1112. 
of 1929. 
“November 4, 1932. 
" VENKATASUBBA RAO AND Curcenvin, JJ. 
AKSHAYALINGAM PILLAI— 
| DEFENDANT—PETITIONER 
VETSUS 
AVAY AMBALAMMAL AND otusrs— 
PLAINTIFFS — RESPONDENTS, 
Specific Relief ActiI of 1877), a 85 (1)—Decree 
for specific performance of | agreement to sell— 
Defendant's right to execute decree—Discretion of 
courtto refuse execution to protect subsequent trans- 
fers—Deerce for specific performance —Nature and 
form of, : 
When a decree for specific performance is made, 
it operates in favour ofboth parties, so that the 
defendant also can have it carried into effect, 
But where a decree for specific: performance has 
been passed against the vendor and subse- 
quent transferees, and the purchaser. dces not 
seek to enforce the decree, the court can refuse to 
execute the decreeat the instance of: the delend- 
ant vendor against the interests of the subsequent 
transferees. 5 
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The court may in such acase, allow the vendor 
to rescind the contract under £. 35 of the Specific 
Relief Act and refuse to grant him any higher 
relief. -` ; i 

` Per : Verkatasubba Rao, J —Tue passiag of a decree 

for specific ‘performance does not terminate the 
suit but various reliefs may be obtaiaed after judg- 
ment inthe action iteelf. d 

It wouldbe advisable for the courts to follow 
the [English form in framing specific performance 
decrees and further by way of caution to insert some 
such words as “further consideration reserved” at the 
ead of the decree Ardeshir H.Mama_v. Flora 
Sasoon (1), Karim Mohamad Jamalv. Rajooma (2), 
Bai Karima Bibi v Ahde Rahaman (3), Heramba 
Chandra Mottra v. Jyotish Chandra Singh (4°, 
Kurpal Temraj v Shamra, Raghunath (5), Moham- 
madali Sahib v. Abdul Khadir Sahib (6) an 
Chaturbhuj Bhavanidas v Kalyanji Bhimji (7 
referred to. - 

Petition under s. 119 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
Mayavaram, dated the 6th November, 
1928, and made in I.A. No. 344 of 1926 in 
O. 8. No. 70 0f 1923. . s 

Mr. C. A. Seshagiri Sastry, for the Peti- 
tioner. ; p 

Messrs. K. S. Desikan, R. Somasundaram 
Ayyar, K. S. Venkataramani, V. V. Chow- 
dhury and G. S Venkataramier, for the 


Respondents. 

Venkatasubba Rao, J.—An import- 
ant - question has been raised as io the 
right ofadefendant after judgment in a 
suit’ for specific performance, 


The facts which gave rise to the applica-- 


tion made in the lower Court, so far as 
they are relevant tothe present purpose, 
may be briefly stated: The plaintiff-ptir- 
chaser obtained in O. O.. No. 70 of 1923 
(that wasthe suit in which the applica- 
tion was made) decree for specific perform- 
ance ofthe contract referred to in the 
pleadings, to sell. immovable property. 
The first defendant was the vendor under 
the contract, and defendants-Nos. 7, 8 and 
13 are alienees of different portions of the 
property from the first defendant with notice 
of the contract. On the 31st of March, 
1926 the following decree was made by 
the Subordinate Judge’s Court of Mayava- 
ram: ae y 
“That the plaintif do deposit in court within 
six months from this date Rs,5,500 with in- 
“ terest at Il annas per cent. per mensem from 
lith December, 1913, to the date of deposit. 
That on deposit the first defendant on his behalf 
and on behalfof his sons, defendants Nos. 2 to 5 
and defendants Nos.7,8 and 13do execute. and 


register a conveyance in respect oftheir respective , 


roperties in the plaint (less the items adjudged as 
ost to the plaintiff by reason of the finding on 
Issue Nœ 16); that the deed of conveyance shall be 


joint or several according asthe plaintif desires . 


end that all costs in connection with the execution 
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the plaintiff. 


That the plaintiff do get possession of the prop- - 


erliza with mesne profits to be determined in exe- 
cution as fromthe date of deposit of the money, 
defendants Nos },7,4%,and 13 being severally liable 
for mesne profits according tothe extent of prop- 
erty held by: each : < < 

That defendants Nos 7,8 and 13 do have a charge 
on the money in deposit according to their. res- 
peciive stakes on the properties as per their sale- 
deeds obtained by themor their predecessor, their 
remedies being leit to be forced in future 
prcceedings, and 16 

That tha plaintiff do pay first defendant 
Rs. 304-+-0 on account ofhis costs of the suit and 
the plaintiff andthe other defendants do bear their 
own costsof the suitas noted below”. 


It will be noticed that this decree is in . 


some respects somewhat curious. By the 
time the decree wasmade, nearly 13 years 
had elapsed from the date of the contract, 
and the plaintiff | is directed by the dec- 
ree to bring into court the purchase-money 
with interest from 17th December, 1913, the 
date of the contract. Whilethe plaintiff 
was thus made liable for interest for over 
13 years, there was no corresponding lia- 
bility imposed on the defendants, who 
remainedin possession of the property, for 
mesne profits,as under the decree they 
were made liable only from ihe date of the 
deposit. Another curious feature is, that. 
the amount payable tothe defendant-, 
alienees was leftto be determined in future: 
proceedings. It was felt, it is stated, that: 
this judgment bore harshly on . the plaint- 
iff butas hehad died even before it -was 
pronounced, his legal representatives . were 
unableto.file an appeal. The amount 
which under the decree the plaintiff was 


` directed to pay was foundto be in excess 


of the value of.the property, and no at- 
tempt was, therefore, made by his repre- 
sentatives to carry the decree into ‘effect.: 
The first defendant, finding it to his ad- 
vantage to enforce.this decree, presented 
a petition to the lower Court in the fol- 
lowing terms: f 
“that this Hon’ble Ccurt be further pleased to: 
pass a final order inconfirmity with the preli-, 
minary decree already passed in the suit, so as to 
enable him to reap the fruits of the preliminary 
decree.” : 

By this petition the first defendant 
stated that he was willing to carry out‘ 
his part of the contract, and applied’ 
that the plaintiff's representatives should 
be directed to bring the purchase-money' 
into court, Defendants Nos. 7,8 and 13, it: 
must be noted, did not join the first de- 
fendant in making this, application. The- 


` stand taken by .the latter in the lower: 
Court was that the plaintiff was bound to. 
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‘pay in return for tbe land in his pcs- 
session- which he was prepared- to convey, 
the proper proportion of ‘the - price. But 
the contention in -that 
abandonéd in this court, the first defend- 


ant's case now being, that on behalf of- 


the dissenting defendants the conveyance 
should be executed by the court and that 
the plaintiff should be called in to, bring 
in the full price. The learned Suhordi- 
. nate Judge, holding that the only remedy 
open to the applicant is. to have the con- 
_tract rescinded under, s. 35 (c) of the 
pppoe Relief Act, made the following 
crder:. 
. “It seems to me,therefore, that the only final 
order which can te passed on this application is 
' that the plaint contract, dated 17th December, 1913, 
evidénged by Ex. D be’ rescinded ard determined. 
I accordingly pass the said order.” 
It is against this order that the revision 
petition Has been directed. > 
A: question of general importance has been 
argued whether, when a decree for specific 
performance ‘is made, it operates in favour 
of both parties,sothat the defendant also 
can have it carrjed intoeffect. It is argued 
on the one hand that the defendant -to the 
action doesnot enjoy the same privilege as 
the plaintiff, that as regards the relief he 
can obtain in the suit itself, s. 35 (c) of the 
Specific Relief Act-prescribes a remedy and 
that he cannot obtain any other or further 
relief in the action than what is provided 
by that section. It is contended on-the 
other, that the decreee in the suit enures 
for the benefit of both and each of the 
parties can after judgment claim specific 
performance.? The question is; which of 
thesé two views is correct? The Specific 
Relief Act, it has- been pointed out, -is 
based | on the rules and practice of the 
English Law in relation tothe doctrine of 
specific performance: Ardeshir H. Mama v. 
Flora Sassoon - (1). Their Lordships of the 
. Judicial Committee have interpreted the 
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form has been | 


. of the decree. 


sections ofthis Act -both as to substantive. 


law and practice, in the light of the princi- 
ples recognised by -the English Courts. 
Ifthere is an express divergence, then the 
Act will be strictly adhered to, what- 
ever. be the English Law. (same case, 
page’ 623). It seems to be well settled. 
under the English practice thata decree 
for specific performance operates in favour 


of both parties. The usual form of a. 


" (1) 11 Ind. Cas. 413; 52 B597; A IR 1928P C 
208; 320 W N 953; 30Bom LR 1242: 28 L W 257; 


I LT 40B 125; 55 M LJ 523; (1928) M WN, 503: - 


. 4B OL J 451; 551 


yer: A z 


“A360; 26 Aa L J 1220 (6 
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decree is to declare that the agreement 
ought to be specifically enforced without 
stating that it shall be so enforced at the 
instance of ihe plaintiff’ only. -The form 
given in Seton on Decrees runs thus: 

“Declare that the agreement in the’ pleadings 
mentioned ought to be specifically performed and 
carried into, execution and order and adjudge the 
same accordingly " : 

* Vilth Edn. Vol 3 pP- 2136 and 2137. 

In India alsothis view was taken in some 
cases: ` Karim Mohammad Jamal v: 
Rajooma (2)- and Bai Karima Bibi v. Abde 
Raheman (3). .In a recent case the point 
was discussed at great length by Rankin, 
C. J., who, after an elaborate examination 
of the authorities, came to the same con- 
clusion: Heramba_ Chandra’ Moitra~ vi 
Jyotish Chandra Singha (4). In England 
a suit for specific performance is- not 
deemed tocome to an end by the passing’ 
In Chap. IV’ of Fry’s 
Standard Work on Specific Performance, 
he discusses the various reliefsthatmay be 
obtained after judgment. The right to 
these reliefs is not possessed by the plaint- 
ift alone. The learned author says: © |! 

“It may and not unfrequently does happen that 
after judgment has been given for the. specific 
performance of a contract, some further relief 
becomes necessary, in consequence’ of one or other 
of the parties making default in the performance 
of something which ought under the judgment to 
be performed by him or on-his part; as, ..for 
instance, where a vendor refuses or is unable to 
execute a proper conveyance of the property, or a 
purchaser to pay the purchase-money. ‘The charic- 
‘ter of tke consequential relief appiopriate to any 
particular case will of course vary according to the 
nature of the subject-matter of the contract and the 
position which the applicant occupies in the tran- 
saction; but in every case the application must, 
under the present practice, be made only to the 
court by which the judgment was . pronounced.” 
8.1170, VIth Edn, 
and then again, 

“There are two kinds of relief after judgment for 
specitic performance of which -either party to the 
contract may, in a proper case, avail himself,” 
S 1171. 


Then he goes onto describe at some 
length the various kinds of reliefs that are 
open to a vendor and those open to a 
purchaser. The nature of the relief 
depends upon whether the’ applicant. ig 
the vendor or the purchaser, not upon when 
ther he is the plaintiff or the defendant; 
with varieties _ of 
reliefs, and some of them may ‘probably 
not apply to India, the law and, practice 
here being in sume respects different; but 

(2) 12 B 154. Nn 

- (3) 67 Ind. Cas, 667; 46 B 990; 24 Bom. L R 496; A, 
I R 1923 Bom 26, rer 

(4) 13) Ind. Cas -230;59 C 801; 36 OW N 172; AL 
R 1932 Cal 579; Ind. Rul, (1982) Cal. 579, 4 
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there is no reason why the principle, which 
has been accepted by the English Courts, 
should be departed from in this country. 
The Specific Relief Act is defective in 
this respe¢t, and we should turn for guidance 
to the English practice on the subject. Let 
us take the case where the defendant hap- 
pens to.be the purchaser The plaintiff 
who has obtained judgment, makes default. 
What thenis the defendant's position? He 
is“prepared to pay the purchase price and 
otherwise observe the decree, but on the 
hypothesis that it does not enure for his 
benefit, he cannot compel the plaintiff to 
execute the conveyance. There is no pro- 
vision in the Specific Relief Act, which such 
a defendant can invoke. The decisions say 
that the plaintiff may obtain in certain 
‘circumstances, an extension of the time 
originally granted. When then can the 
defendant feel that he is absolved from the 
contract ? How long is ,he to keep ready 
in his hands the purchase- money? It can- 
„Dot bethat the intention of the law is that 
“a defendant-purchaser should be subject 
to this. unmerited hardship. Therefore, 
in the case of a defendant- purchaser at any 
rate, there being no provision in the Specific 
Relief Act, we must necessarily turn to 
‘the recognised English practice in that 
‘respect. Next, is there anything to show 
that, where the- defendant is the vendor, 
the remedy provided by the Act is 
exhaustive? I may observe first, that 
B. 35 applies to both the plaintiff vendor 
as well as the defendant vendor and is 
not confined to the latter case only. 
‘Supposing a vendor as plaintiff obtains a 
‘decree for specific ‘performance but finds 
that the defendant- is. impecunious and 
cannot pay the purchase-money, why should 
it not be open to him to have the contract 
rescinded under that section? And secondly 
the words “in the same case” in the final 
paragraph refer to the case mentioned in 
cl.. (c).- I agree with the view taken on 
this point in Kurpal Hemraj v. Shamrao 
Raghunath (5), and by Thiruvenkatachariar, 
, in Muhammadalli Sahib v. Abdul Khader 
Saheb (6). The opening paragraph of the 
section refers to the “following cases”; then 
three cases follow, case (e) being one of 
them. The words “in the same case” in 
` the final. clause of case (c) must, therefore, 
refer’ to that particular case.- And further, 
why should it be assumed thata departure 


o 72 Ind Cas. 321; 4? B 589; 25 Bom. LR 234; A 
IR 1923 Bom. 211 
w (6). 128 Ind, Cas. 875; 59M L J 351; 322 L w 
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relief is restricted io the contingency 
mentioned in’ the penultimate, clause, 
namely, where the purchaser is in posses- 
sion? A contrary opinion has been expres- 
sed by Collett in his Specific Relief 
Act (See 5th Edn. page 282), and there 
is a dictum of Kemp, J., tothe same effect 
in Chaturbhuj Bhavanidas v. Kalyanji 
Bhimji (7), but I must express my respectful 
dissent from this view. Section 35 thus 
in my opinion applies to both the plaintiff- 
vendor and ihe defendant-vendor and it 
enables: them to have the contract rescinded 
in the very action in which the decree 
for specific performance was made. But 
is that any reason for holding that the 
other remedies open to them under the 
English Law are denied to them under the 
Act? We cannot overlook that the word 
used in the final clause of s. 35 is “may” 
and not “shall”. It, therefore, seems | to 
me that a defendant, whether he be pur- 
chaser or vendor, must after judgment be 
in a position to require specific performa- 


action. “If the principle on which the rule 
of mutuality is founded be accepted, the 
remedies open to the plaintiff after juidg- 
ment must, be equally available 10 the 
defendant and the varied nature of the 
remedies is set forth, as already noticed 
by Fry in his work. Thus, the right of 
rescission recogniced in s. 35 (c) of the 
Specific Relief Act is not confined to. a 


vendor, whether plaintiff or defendant, but 


must be equally open to a. purchaser, it 
being immaterial whether hé.-appears in 
the action as plaintiff or defendant. That 
the principle of reciprocity is not limited 
to the enforcing of-the decree by requiring 
specific performance, is the. effect of the 
observations of Sir, Walter Schwabe, O. J. 
in Abdul Shakur Sahib v. Abdul Rahiman 


Sahib (8), already cited. The learned Chief . 


Justice gives a rough summary of. the 
remedies enumerated by. Fry, as they 
obtain in the English system and assumes 
that they are equally available to either 
party in this country. This in my opinion 


is the necessary result of the acceptance. . 
in the. 


of the dual principle recognised 
English Law; first, that the passing of the 
decree does not terminate the suit. but. 
that various reliefs may be obtained after 
judgment in the action itself according 


ae a oe Oas. 322; A IR 1927 Bom. ‘239; 29 
om 

(8) 72 Ind. Cas. 868; 46 M 148; 44 M La J 107; 
(1923) NWNLIL W2l6:ALR 1023 Mad. 281, 


` nce from the opposite party in the same . 
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to Sir Walter Schwabe, O. J., the decrée 
isin the nature ofa preliminary deeree”) 
and secondly, that the decree enures nos 
only for the benefit of the plaintiff but 
also of the defendant. Mr. Seshagiri Sastri 
Suggested (though on the fasts of this case 
it was not necessary for him to take up 
this position) that in regard to limit of 
time, applications by a defendant to 
enforce the decree would be governed by 


the provisions of the Limitation Act., 


Tt is sufficiént to point out that this does 

‘not seem to be the true principle on which 
relief is granted to either party but this sub- 
ject I need not pursue further. 

Thave so far assumed that the decree 
that is passed has followed the proper form 
1. e., that it directs the contract to bespeci- 
fically enforced the words being wide 
enough toapply to the plaintiff as well as 
the defendant. Ifasinthe present case 


the decree has not followed that form, it is. 


a matter of detail whether the court before 
‘granting reliefs tothe defendant would in- 
sist upon the decree being in thefirst ins- 
tance amended. In any case it would be 
advisable for the courts to follow the 
English form in framing specific perfor- 


mance decrees and further by way of caution. 


to insert, as suggested by Sir Walter Schwabe 
some such words as “further consideration 
reserved” at the end of the decree. 

In the result the contention of Mr. 
Seshagiri Sastri that a- defendant can 
enforce specific performance is in my 
opinion well-founded. But the question 
still remains, can the Ist defendant in the 
circumstances of this “case obtain such a 
relief? The plaintiff is neither in law nor 
under the decree bound to take a con- 
veyance ofthe Ist defendant's share alone. 
Can the letter then compel defendants Nos. 
8 and 13 against their consent to join in 
the conveyance? They were not, it must be 
noted, parties to the contract, but the court 
giving effectto a ruleof equity, held. that 
they were bound at the instance of the 
plaintiff. The lst defendantin violation of 
his contract with him alienated parts of the 
property to these defendants. As against 
the plaintiff no doubt,they may have no 
equities but surely the Ist defendant cannot 
be allowed’to perpetrate a double wrong. 
His conduct towards the plaintiff was 
wrongful, and he now invokesthe aid of 
the court to undermine the position of the 
alienees towhom he professed to passa 
good title. The lower Court, by way of 
affording a relief to him, rescinded the con- 
tract ‘under s, 35 and in my- opinion he is 
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not entitled to any’ higher cr further 
relief. | 

I may mention that almost at the close 
of thecase it was intimated to us that the 
13th defendant had died subsequent to 
thé appealand his legal representatives 
had not been brought onthe record. This 
in the view I have taken is immaterial. 

. Iu the result the civil revision is dismiss- 
ed with costs. _ 

Curgenven,J.--I agree that this Civil 
Revision Petition should be dismissed 
butI would like briefly to put my reasons 
for that view in my own words. 

Accepting the general proposition that a 
decree fur specific performance may be 
enforced by the defendant where the plaintiff 
has not chosen to give effect to it and 
even regarding the decree in the present 
case in spite of its actual form as amenable 
to such treatment, I havenot been persuad- 
ed that in such circumstances as the 
present the court would be bound to comply 
with the Ist defendant's (petitioner’s) request. 
The agreement to sell was in 1913, and nearly ” 


six years later in 1919, the lst defendant | ~ 


parted with certain portions of the property 
to the 7th,8th and18th defendants. They were 
aware ofthe agreement but it seems to 
have been represented to them ‘that the 
plaintiff had no intention of carrying it out. 
Now since the Ist defendant cannot enforce 
the decree so far only as his own property 
is concerned, enforcement must entail de- 
privation, at his instance, of the property 
which these defendants acquired from him. 
stand between 
these persons and the plaintiff, it appears 
tome repugnant to all principles of equity 
that the Ist defendant should now enforce 
the decree against their interests and with- 
owt their conseat, thereby depriving them 
of the title whichhe had himself conveyed. 
tothem. Had he himselfsued the plaintiff 
for specific performance after making 
these alienations,[ do not think that any 
court would have given him a decree: and 
I am loth to believe that now that the 
plaintiff has a decree, the lst defendant 
may get indirectly what he could not get 
directly and the court has no discretion 
torefuse to give it operation at his - in- 
stance. Stich enforcement may not techni- 
cally amount to execution, but it appears to 
me that, where only one of several defend- 
ants applies, there must necessarily be a 
power in the court such as in execution, 
is supplied by O. XXLyv. 15, Civil Procedure 
Code, to safeguard the interests of the re- 
mainder. Were this not so ib would have 
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been opento this petitioner to dispose of 
all but a few cents ofthe property and yet 
compel the unwilling holders of the 


-yemainder, not lo speak of the equally un- > 


willing plaintiff, to become parties io a sale. 
I do not think that even had we ir this case 
strictly to administer the law, the doctrine 
of ihe- reciprocal enforceability of decrees 
for specific performance would need to be 
applied -in so unqualified a manner. A 
fortiori it. follows that this petition for 
revision must be dismissed. 
N. KA. ` ~ Petition dismissed. 
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i LAHORE HIGH COURT. 
Second Civil Appeal No. 1417 of 1931. 
May 23, 1933. 
Jat LAL AND ABDUL RASHID, JJ. 
KHEM SINGH AND OTHERS—DEFENDANTS — 
; APPELLANTS 
VeETSUS 
MANGAL SINGH- PLAINTIFF AND OTHERS— 
DEFENDANTS — RESPONDENTS. 
Customary Law (Punjab)—Village—Sale of heuse 
dnd house site by non-proprietor to proprietors— 
Rights of other proprietors—Vendee's right to remain 
in full possession of house and joint possession of 
site Punjab Courts Act (VI of 19184, 5. 4 —Certi- 
ficate, necessity of. n- f i 
. Though there is a custom that a non-proprietor is 
ordinarily incompetent to cellthe site occupied by 
him, if the vendees are also proprietors, they are not 
liable to be ejected by the other proprietors inasmuch 
as it isa rule of law that one of the several pro- 
prietors of the common land is entitled to appropriate 
a portion of such land for bis own use, provided, in 
doing so, he does not reduce ihe area required for 
the common purposes of the village so ag to make 
the remaining area unfit or insufficient for such 
purposes, or provided Le does not appropriate for his 
own use land which has been set aside by the 
village fora particular purposeso as to divert it 
from that purpose. Amar Singh v. Jat’ Mal (|), 
Raja Singh v. Daulat Ram (2; and Mota v, Pooran 
(31, applied, Mauji v Ghulam Mohamad (4) and 
Sultan Muhamad v. Surkhru Khan (5), distinguish- 
d. 
i n such case the vendees will be entitled to occupy 
the land ou which the house standsas co-sharers in 
the village, and the materials ofthe house as full 
owners, and tbere can be only a decree for joint 
possession of thesite in favour of the other pro- 
prietors. i 
Where a decree was passed for 
materials and the vendees appealed : 
. Held, a certificate under s. 41, Punjab Courts Act, 
‘was not necessary. 


Second Civil Appeal from the decree of 
the Senior Subordinate Judge, Amritsar, 
dated the 13th June, 1931, affirming that of 
the Subordinate Judge, Second Class, 
Amritsar, dated.the 5rd December, 1930. 

- -Sheikh Mohammad Amin, for the Ap- 
pellants. : E 
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Mr. Devi Das, fot the Respondents 

Jai Lal, J—This case was originally 
heard by a learned Judge in Chambers of 
this court and has been referred by him 
ior decision to a Division Bench. 

We have heard Mr. Mohammad Amin 
for the appellanis and Mr. Devi Das for 
the respondent. The facts are these :— 

A non-proprielor occupant. of a house 
sold it to three men who are proprietors in 
the village. The respondent, who is one of 
the proprietors of the village, instituted a 
suit for possession of the land and the house 
on the ground that the sale was invalid, 
He alleged that his ancestors had given the 
house to non-proprietor who had sold it and, 
therefo.e, he was not entitled to sell it and 
that it reverted to him, the plaintiff, on its 
illegal sale. It was alleged that the sale 
bya non-proprietor of the house including 
the land occupied by him. is invalid by 
custom and, therefore, the vendees weré 
liable to be ejécted. The vendee-defend- 
ants alleged that there was a special: 
custom in the village which entitled the 
non-proprietors to sell the houses occupied 
by them. f o 

The trial Court held that there was no 
such special custom as was alleged to exist 
by the defendants and that the plaintiff had 
not proved that the house had been given 
tothe vendor non-proprietor by his ancestors, 
but it held that according to the custom 
prevailing inthis province,a non-proprietot 
was not éntitled to alienate the house in his 
possession and the land on which it stands 
and therefore the sale in this case was invalid. 
He consequently granted the plaintiff a 
decree for possession of the land and direct- 
ed the vendee defendants to remove the 
materials of the house {purchased by 
them, 

Against this decree an appeal was pre- 
ferred to the Senior Subordinate Judge 
who has upheld the decree of the trial 
Court. Consequently the vendees have 
preferred this second appeal. í : 

A preliminary objection is taken by Mr. 
Devi Das on behalf of the respondent that 
the appeal is not competent without a 
certificate under s. 41 of the Punjab Courts 
Act because it is contended that the appel- 
lanis seek to establish a custom which is 
opposed to the general custom of the pro- 
vince that a sale of thesite of his house by 
a mnon-proprietor is invalid and that the 
vendee is liable to be ejected therefrom. 
The appellant, however, does not contest 
the validity of the general custom. On 
the other hand, his case is that though ‘it ig 
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true that there is a custom that a non- 
proprietor is ordinarily incompetent to sell 
the site occupied by him, butin this case 
the vendees being proprietors in the village 
are not liable to be ejected, because another 
rule of law which does not owe its exist- 
ence to custom, must prevail and this 
rule is that one of the several proprietors 
of the common land is entitled to appro- 
priate a portion of such land for his own 
use, provided, in doing so, he does not 
reduce the area required for the common 
purposes of the village so as to make the 
remaining .area unfit or insufficient for 
such purposes, or provided he does not 
appropriate for his own use land which 
has been set aside by the village for a 
paiticular purpose so as to divert it from 
that purpose. 

This rule is well recognised in this 
province as would appear from Amar 
Singh v. Jat Mal (1), Raja Singh vi Daulat 
Ram (2) and Mota v. Pooran (8), all judg- 
ments of Judges of this court sitting in 
Chambers. ‘There are some cases which, 
it is claimed, support the respondent’s 
contention but the law is stated by me and 
the cases cited by the learned Counsel 
are easily distinguishable from the present 
case. In Mauji v. Ghulan Mohamed (4) 
it was remarked that one of the several 
owners could not appropriate shamilat land 
or a portion thereof for his own purpose so as 
to make the remaining land unfit for the 
purpose for which it was reserved. In Sultan 
Muhammad v. Surkhru Khan, 100 Ind. Cas. 
452 (5) the sale was originally by a non- 
proprietor to a proprietor but the latter had 
transferred it to a non-proprietur and it 
was held that the vendee was liable to be 
ejected, 

The appellants, therefore, do not seek to 
attack or establish any custom 
second appeal, but recognising the custom 
relied upon by the respondent, they say that 
the relief which should be given to them is 
different to what has been given by the 
trial Court. It is contended that the 
decree should befor joint possession of the 
land, but there should be no direction for 
the removal ofthe materials of the house 


: (1) 94 Ind. Cas. 995; 27 PLR 565; 8 Lah, LJ 
313; A IR 9926 Lah. 506 


(2) 108 Ind. Cas. 183; 29P LR 292; A IR 1928 

ah. 530. ; 

(3) 122 Ind, Oas, 107; 31P L R453; AIR 1930 
Lah. 862; Ind. Rul. (1930) Lah. 299. 

(4) 61 Ind. Cas. 415; 2 Lah.73;3 Lab, L J 
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as the vendees are entitled to occupy the 
house, ż. e., the land and the materials as 
co-sharers inthe village. This contention 
has force. It must, however, be clearly 
understood that the vendees can occupy 
the land as co-sharers only subject to the 
adjustment of the areas claimable by” all 
the proprietors in the village on partition 
whenever ib takes place. , 

A contention was raised by the. respond- 
ent’s Counsel that no opportunity was given 
to his client to prove that in this particular 
case the sale of the site would have reduced 
the area of the remaining land so as to 
injure the rights of the other village pro- . 
prietors. This, however, cannot obviously 
be the case because the appellants have 
nob appropriated to their use a vacant site; 
on the other hand a house already exists 
on it which will be occupied by the 
vendees instead of the vendor. In my 
opinion, therefore, there is no force in the 
preliminary objection and on the merits of 
the appeal the view taken in the three 
cases cited by me must be followed and the 
decree of the courts below modified. There 
will be no direction for the removal: of the 
materials by the vendees in this case who’ 
will be entitled to occupy the ‘land on’ 
which the house stands as co-sharers in the 
village and the materials of the house as 
fullowners. In other words there will only 
bea decree for joint possession of the site’ 
of the house in favour of the respondent 
as representing the village proprietary 
body. The respondent shall pay costs of 
appellants inthis court. g 4 

Abdul Rashid, J.—I agree. < 
TA. Appeal allowed. 


. LAHORE HIGH COURT. 
First Civil Appeal No. 1982 of 1926. 
April 4, 1933. f 
HARRISON AND ADDISON, JJ. 
UTTAM CHAND—Dsrenpant— 


APPELLANT 


Versus ` é 
Frrem VISHAN DAS-BHAGWAN DAS 
AND ANOTHER— DEFENDANTS— RESPONDENTS. 

Account suit—Valuation of appeal—Criterion— 
Limitation Act (IX of 1908), s,5—Sufficient cause— 
Mistake of Counsel, 

In an account suitit is the value of the amount 
decreed that determines the Court of appeal, 

A legal adviser’s mistake to justify extension of time 
must be a bona fide one, that is, it must be done with 
due care and attention, 
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First Civil Appeal from the final decree 

of the Senior Subordinate Judge, Multan, 
dated the 18th May, 1925. - 

; Mr. R. C. Manchanda, for the Appel- 

ant. 
` Mr. Achhru Ram, for the Respondents. 

: Judgment.—The plaintiffs sued for 
dissolutionof partnership and for accounts. 
Ultimately, on the 18th May, 1925, they 
obtained a final decree against the defend- 
ants for’ Rs. 10,042-6-6. Hari Ram pre- 
ferred an appeal against this decree tothe 
extent of Rs. 4,941-5-3 to the District Judge 
on the 13th July, 1925. ` The memorandum 
of appeal was returned to him later on by 
‘the District Judge for presentation in the 
proper court. Thereupon, the memorandum 
of appeal was presented in this court on the 
7th August, 1926. 

“A preliminary objection was taken at 
the hearing that the appeal was barred by 
limitation and that there was no sufficient 
ground for extending the period within 
which the appealshould have been present- 
ed in this court. There hes never been 
any doubt as to the law in the Punjab. 
In an account suit ithas always been held 
that it isthe value of the amount decreed 
that determines the Court of Appeal. As 
the amount decreed was over Rs. 10,000 
the appeal, therefore, lay to this court. 
The appellant shelters himself behind the 
plea that he consulted Counsel who present- 
ed the memorandum of appeal io the Dis- 
trict Judge. This court has always held 
that a legal adviser's mistake to justify 
extension must be a bona fide one, that 
is, it must bedone with due care and 
attention. This waslaid down by a Divi- 
sion Bench in Risal Singh v. Shadi (1), and 
in many other rulings. Here the law was 
clear and there was, therefore, no bona fide 
mistake. Admittedly, the appeal was long 
time-barred when it was presented to this 
court on the 7th August, 1926. As there 
is not sufficient ground for extending the 
time, the appeal must be dismissed with- 
- costs as time-barred, 


A. Appeal dismissed. 


(1) 43 Ind. Cas, 317; 95 P R 1917; 174 P W. R1917; 
13 PLR 1918. 
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BOMBAY HIGH COURT. 
“Original Civil Jurisdiction Suits Nos. 1736 
of 1931 and 937 of 1932. 
January 16, 1933, z 
_ Mirza, J. 
DHARAMDAS KACHUDAS — 
AND OTHERS—PLAINTIFFS 


` versus 
KACHUDAS MAKANJI—Derenpanrt. 

Costs—Attorney's lien—Non-payment of costs— 
Documents and papers—Whether can be retained 
until costs are paid 

It isthe primary right of every litigant to employ 
any attorney he likesand to change him for another 
attorney io the course of the same proceeding if he 
so wishes, provided thathe doesnot thereby cause 
delay or injustice toany other party or inconvenience 
to the court Jf he has not paid costs to the attorney 
whom he wishes to discharge, that would affect 
his right toobtain papers and documents on which 
the attorney might claima lien for his unpaid 
costs.. and it isnot open to an attorney to say 
thst his client shallcontinue to employ him in the 
suit-or proceeding until allthe costs due tohim 
are paid, The attorney, however, has alien’on the 
papers and documents of the client in the case and 
non-payment of attorney's costs only affects the right 
of the litigant to obtain such papersand documents. 
Narandas Sundarlal v. Narandas Harbhat (1), dis- 
sented from. 


Mr. Banaji, for the Plaintiff. 

Mr. Lalji Gokuldas, for Damania & Co. 

Judgment.—These are two applications 
(1) by the next friend of the minor plaintiff in 
the first suit and (2) bythe same person as 
guardianad litem of the same minor as 
defendant No.2 in the second suit, for a 
change of attorney order. The application 
was first made before me on January 12, 
1933, when an order drawn up in the usuai 
form followed in the Prothonotary’s office 
was presented before me for approval and 
fiat. On that occasion the former attorneys 
Messrs. Damania & Co. appeared by Counsel 
and objected to the order being made. 
Thereupon the matter was transferred to 
Counsel's list for today andhas again come 
up beforeme. Theorder which was sought 
on January 12, 1933, in each case included 
this provision: “that the said Messrs. 
Damania & Co. do deliver over to the said 
Messrs, Kharas & Co. all documents, vouchers 
and proceedings whatsoever relating to the 


‘said suit as arein their possession or power on 


payment of their taxed costs.” It is conced- 
ed on behalf of the applicants that they 
would not be entitled to obtainan order in 
this form asthe attorney can claim to have 
a lienon the papers and documents in his 
possession not only for the cos's of the par- 
ticular suit or suitsto which they relate but 
also for the cosis of all other matters in 
which the attorney bas been employed. 

On January 13, 1933, the new attorneys 


3 


1933 
Messrs. Kharas 4. Co. wrote to the former 
as fol'o vs: — : 

“We cannot understand what: possible objection you 
can have to our obtaining the said orders without 
making any reference in them for delivery of papers to 
us. We, therefore, propose that at this stage we 
should only obtain orders mərely for substituting 
oursolves in your place. As for the delivery of 
papers in the various matters you can urge whatever 
objection you have at the time when we ask for such 
delivery. In oursabmission you aro not entitled to 
object to an order merely for change of attorneys. 
We have drawn up the proposed orders deleting all 
reference to delivery of papers and have to ask you 
to consent tothe same being signed by the Protho- 
notary. Wesend you herewith copies of the proposed 
orders engrossed by us We have togive you notice 
that if you decline to give such consent and we are 
compelled to appear before the Court on Monday 
next we shall hold you responsible for all the costs 
and consequences.” 


It is urged on behalf of the former attor- 
neys that the applicants are not entitled toa 
change of attorney order until they have 
paid all the costs due by them to the former 
attorneys. For this contention reliance is 
placed upon an observationcf Mr. Justice 
Wadia in Narandas Sundarlal v. Narandas 
Harbhat (1) where the learned Judge has 
sid (page. 708*): 

‘ib is a rule of the Court not to sanction a change 
of solicitors when the former solicitor has not discharg- 
el himself, so long as his costs remain unpaid.” s 

With great respect to the learned Judge 
no such rule, so faras I am aware, has 
existed in this court. I am informed by my 
Registrar that the practice in the Prothonot- 
ary’s Office is to allow change of attorney 
orders without insisting on costs due to the 
former attorneys being paid as a condition 
precedent. The learned Judge probably 
relied upon an observation of Mr. Justice 
Bale in Basanta Kumar Mitter v. Kusum 
Kumar Mitter (2), which is as follows 
(page 7691): i 

“Moreover, it is the rule of this Court to decline to 
sanction a change of attoraey where the former at- 
torney has not discharged himself so long as his costa 
remain unpaid.” 

This observation has reference possibly to 
the then parctıce in the Oalcutta High 
Court and cannot apply to our High Court. 
In my opinion it is the primary right of 
every litigant to employ any attorney he 
likes and to change him for another attorney 
in the course of the same proceeding if he so 
wishes, provided that he does not there- 
by cause delay or injustice to any other party 
or inconvenience tothe court. If he has not 

(1) 138 Ind Cas 257. 31 Bom. L.R 703; AIR 1932 
Bom 363;Ind Kul. (1932) Bom. 360. 

(2) 4 O WN 767. 


+ Page of 34 Bom. 
+ Page of 4 0. W. 
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paid costs to the attorney whom he wishes to 
discharge, that would affect his right to 
obtain papers and documents on which the 
attorney might claim a lien for his unpaid 
costs. In my judgment it is not open to an 
attorney to say that his client shall continue 
to employ him in the suit or proceeding 
until ali the costs due to him are paid. The 
object of the rule requiring a change of 
attorney order, sofaras I can apprehend, 
is to enable the Prothonotary’s office con- 
veniently to know when the liabılity of the 
discharged attorney on behalf of his client 
to pay court-fees and other accruing charges 
to that office ceases and that of the newly 
appointed attorney in that behalf begins. 
The converse case of the attorney being 
required to conduct the suit or proceeding 
on behalf of his client has no application 
asthe attorney cannot be allowed to preju- 
dice his cliént’s case or proceeding by 
refusing to act for him for want of sufficient 
advancesunless he discharges himself on 
his own application by an order of. the 
court from acting as attorney for the client, 
for in the latter case the attorney would 
disentitle himself from witholding from his 
client forthe purposes of the suit or proceed- 
ing then pending, the papers and docu- 
ments on which the attorney has a right 
of lien for his unpaid costs. i 

The observation of Mr. Justice Wadia is 
in the nature of obiter as would appear from 
the judgment. I am unable, with great 
respect, to accept lhe sameas correct. The 
application will be allowed with costs. 
Counsel certified. 

As forthe previous appearance before me 
onJanuary 12, 1933, the former attorney 
will have his costs of that day but Counsel 
will not be certified. 


NA. Application allowed. 


MADRAS HIGH COURT. 
Original Side Appeal No 47 of 1930. 
March 3, 1932, 
Buastey, O. J., AND CORNISH, J. 
AMMATHAYARAMMAL—DEFENDAN 
—APPELLINT f 
: "versus 
Tat OFFICIAL ASSIGNEE, HIGH 
COURT, MADRAS—Praintirr— 
- RESPONDENT. 

Evidence Act (I of 1872:, ss 154, 142—Cross- 
examination of partys’ own witness—Right to 
express 
leave of court whether necessary -Efect of such 
examination—Entire evidence, whether to be discard. 
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Under s, 154 of the Evidence Act, before 

the party calling the ‘witness can cross-examine 
him, itis not necessary that the witness should 
first ‘of all be declared to be hostile. 
“The section gives'an unqualified discretion to the 
Judge apart from. any question of the hostility or 
otherwise (£ the witness. Baikuntha Nath Chatterji 
v. Prasánnamoyi ' Debya (1) and Profulla Kumar 
Sarkar v. Emperor (2), referred to. (p. 631, col. 2; 
p. 632, cols. 1 & 2.] ; A 

The- scheme of the section is that something 
more than the mere position in which the wit- 
ness stands to the party calling him is required 
before the court can exercise its discretion. [p. 633, 
coh 2]: 

nate jt is necessary before the procedure of 
B.. 154 can be adopted either’ for the permission 


sof the court. to be obtained or for itto be given 


- by 


cepi 


the court without its being . sought. 
: Although - 8 154 of the Evidence Act, 
- gives the court, an unfettered discretion, but 


it ought not. to exercise its discretion unless 


during the examination-in-chief of thé ‘witnéss some- 
thing happens which makes it- necessary- for the 
facts tobe got fromthe witness by means of cross- 
examination. [ibid ] 

- -Further it is intended . by s. 154 that such a 
permission should be signified, if not in words, by 


~ ‘gome other action of the court indicating its per- 


: 


“mission during the cross-examination of the wit- 
ness by the party calling him. [p. 633, col. 2.] 
+ Section 142, Evidence Act, does not allow a cross- 


examinaticn by a party of his own wit- 
:ness during that witness's examination-in- 
“chief without the permission of the court 
-if no objection is taken to it by” the adverse 


party. It merely deals with | 
-defined by s. 141, viz, questions suggesting 
‘the answer which the person putting them wishes 


_or expects to receive. [p. 633, col. 1; p 684, col. 1] 
+ Butwhere the Judge has permitted’ such cross- 
examination without any objection it will be too 
late to raise such objection at the time of the 
“argument. f 

Where a witness has been cross-examined under .8. 
154of the Evidence Act, it is not necessary for the 
court to discard the whole of his evidence, it 
may accept, some and discard the rest. [p 636, 
1 . “ . . 


. TEN, from ihe judgment: of Mr. Justice 
Waller, dated the Ist May, 1930, and passed 
inthe exercise of. the Ordinary Original 
Civil Jurisdiction of the High Court in C. 
S. No. 395 of 1929. 

‘Mr. K. Narasimha Iyer, for the Appel- 
lant. > eS BS Det - i 

Mr. V.: Varadaraja Mudaliar, for the Res- 
pondent., 


Beasley, C., J.—The first defendant in 
the suit under appeal is ‘an insolvent and 
‘the second defendant is his wife. The 
Official Assignee claimed in the suit a de- 
claration that three-houses, the title deeds 
of which stand in the name of the insolv- 
ent’s wife, the second defendant, were in 
‘reality: the- property of the insolvent who 
paid for them. The defendants on the 
other hand contended that the insolvent’s 
wife was the actual buyer and that-all the 
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money required came from her pocket with- 
the exception of one-sixth of the price of one 
of the houses. aie 
It is not necessary at this stage to go 
into any of the facts of the case because an 
objection has been taken, which we are 
dealing with as a preliminary objection, to 
certain procedure adopted at the trial. The 
Official Assignee called the insolvent, the 
first defendant in the suit, in support of 
his case. Whilst he wasunder examination- 
in-chief, Mr. Grant who appeared for the 
Official Assignee put a number of questions 
to the witness of a cross-examination nature. 
Objection is taken that Mr..Grant cross- 
examined. his own witness. This, it is con- 
tended by the appellant, he was not entitled 
to do unless (1) the witness first showed 
himself to be hostile and (2) leave of the 
court to put such questions to him had 
been obtained. It is objected, first, that the 
witness did not show himself by his de- 
‘meanour to be hcstile and, secondly, if he 
did, the consent of the court to cross-examine 
him was never obtained. There. is no- 
thing on the record of evidence to show that 
any submission was ever.made to the trial 
Judge that the witness was hostile and that 
leave was sought to cross-examine him. 
Mr. Grant quite fairly says ihat he has 
no recollection of ever having made any 
such submission. It is equally clear that 
no objection tothe procedure adopted by 
the learned Counsel for the Official As- 
signee was taken by his opponent. From 
the concluding passage in the learned trial 
Judge's judgment it would appear that Mr, 
Srinivasa Ayyangar who appeared for the 
defendants in the course of his argument 
condemned the procedure already referred 
to. The learned trial Judge deals with Mr. 
Srinivasa Ayyangar’s argument on this 
point and states asfollows:— ~~ i 


“I am aware that, as between two ordinary litigants, 
such a method of procedure has been strongly con- 
demned by the Judicial Committee. The Official As- 
signee stands in a different and frequently a very 
embarrassing position He represents the estate of the 
insolvent, who is usually colluding with transferees 
agaiust his creditors. The insolvent, in sucha case 
has to be made a party. The Official Assignee must 
examine him asa witness, for there are certain 
things that only he can speak to, but it would be 
„absurd to treat him as having been put forward as 
a witness of truth, by all of whose statements the 
Official Assignee is bound. In this case the insolvent 
had to be examined to admit the correctness of his 
banking account and the fact that all the morey fcr 
the houses came out of it. Beyond that, every- 
thing he wanted to say was in favour of his wife and 
Ican see nothing improper in allowing the Official 
Assignee to cross-examine him in order to.show 
that his evidence, in other respects, was not’ to be 
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accepted and to elicit admissions from him that 
were inconsistent with his support of his wife.” 
What, in my view, is to be understood by’ 
these observations “is (1) that no objection 
was taken to Mr. Grant cross-examining 
his own witness by Mr. Srinivasa Ayyangar 
while the witness was in the witness-box 
and (2) that the trial Judge did not inter- 
fere but allowed the cross-examination to 
go on. What is quite clear is that, if Mr. 
Srinivasa Ayyangar had objected to this 
procedure or Mr. Grant had asked for per- 
mission to adopt it, Waller, J., would have 
disallowed the objection and allowed Mr, 
Grant to cross-examine the witness for the 
reasons he has stated. 

Three questions arise here:—(1) Before 
the party’ calling the witness can cross- 
examine him, is it necessary that the wit- 
ness should first of all be declared to be 
hostile or can such questions be allowed 
by the court ‘to be asked even though the 
witness does not show himself to be hostile? 
(2) Is it necessary that, before they are ask- 
ed, the leave of the court should be asked 
for and obtained and (3) What is the effect 
of such an examination of the. witness on 
the testimony of that witness? Should the 
whole of his evidence. be discarded or is it 
open to the court to accept some of it and 
discard the rest ? 

The meaning of s. 154 of the Indian Evi- 
dence Act, has to be considered. That 
provides that: 

“The court'may in its discretion permit the pere 

son wh» calls a witness to put any questions to him 
which might be put in cross-examination by the 
adverse party.” 
For the respondent, the Official Assignee, it 
is argued that that section gives the court 
an unfettered discretion and that the exer- 
cise of that discretion is not, therefore, de- 
pendent upon the hostile demeanour of the 
witness; and further more, it is argued that 
it is not necessary that the leave of the court 
to put such questions to the witness should 
be obtained because the words used are: 

“The court may... . permit .....” 

It is argued that this permission need not 
be expressed in words and that, if nə ob- 
jection is raised by the opposite side and 
the court does not interfere with the cross- 
examination, the permission of the court is 
to be implied. It is further argued that 
the effect of a party cross-examining his own 
witness is not to cause general discredit to 
be cast upon the witness and that it is open 
to the court to attach such weight to the 
evidence of the witness so dealt with as it 
thinks right. ie 

With regard to the first question raised, 
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it- must be observed that in practically, 
all the cases cited the witness had been: 
shown to be a hostile witness so that no ques- 
tion arose as to the limits of the court's: 
discretion. There are, howéver, two cases’ 
which actually do consider this question’ ` 
and one of them is a decision by which we, 
are bound. That is the decision of the 
Privy Council in Baikuntha Nath Chatterji. 
v. Prasannamoyi Debya (1). The judgment. 
of the Judicial Committee was delivered: 
by Sir Lawrence Jenkins andon page 7014. 
he says :— y 

“Nagendra Nath Ghose does not support the pro- 
ponent'scase, for ia his ‘examination-in-chief ha 
declared that he did not know whether. Mandakini 
executed anv will, and that it was to a ‘blank paper, 
that he put his signature at the request of Ram Tal 
Gosain. An application was therefore made to tha.. 
District Judgeto declare the witness hostile and to- 
allow the proponent to cross-examine him. This is’ 
a position for which provision is made by s 154 
of the Evidence Act which says nothing as to des’ 
claring a witness hostile but provides thatthe court 
may ia ita discretion permit the person who cal'sa 
witness to putany questions to him which might’ 
he put in cross-examination by the adverse party.’ 
One of the Appeal Courts adverse comments on the ' 
Trial Judge's conduct of the caseis that thecross-' | 
examination of the witness was improperly disallowed. ° 
No such objection was made in the grounds of appeal; 
to the High Court, and it would seem as though this- 
comment must have been made without the court's 
attention being drawn in that portion of the order’ 
shee in which the District Judge remarks, as the 
record of the deposition indicates, that the witness’ 
waa virtually cross-examined, though the Judge in 
fact did not think he had turned hostile." 
It is this case which supports the follow-: - 
ing view expressed on page 974° of the. 
8th Edition of Woodroffe and Ameer Ali 
on Evidence: A 

“It ow, therefore, be hardly said in this-state of the 
aithorities especially in India where the words of 
ss, 154 and 155 are alone to be considered that it is 
a settled rule thatitisonly when a witness mani- 
festly shows a hostile personal feeling by his con- 
duct and demeanour that the court ought to allow 
his cross-examination and impeachment The testi-- 
mony of a witness if adverse is only the more 
dangerous if he shows no hostile disposition; and. 
ifhe be astute as well as treacherous, he will take 
ore to concealhis true sentiments fror the court,” 


The other caseis Profulla Kumar Sarkar 
v. Emperor (2). „This was a decision of a 
Full Bench of five Judges. The facts of the 
case are that one of the prosecution wit- 
nesses was declared hostile and permission’ 
was given to the Public Prosecutor to cross- 


(1) 72Ind Cas. 286; 44M LJ 699; ATR 1922 P 
O 409; 27 O W N 737; 9 O& ALRSOL (L, 


0) 

(2) 13! Ind. Oas. 575: 53 O 1404; 32 Or. LJ 768; 
A I R1931 Qal 491:- Ind. Rul. (1931) Cal. 463; 53 O 
1. J 427; 35 O W N 731; (1931) Cr. Cas-497 F 
B.) © 

*Page of 41 M L. J—{Ed.| $ 
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examine him.. In his charge tothe Jury thé 


Judge: said: 


“Maniruddia has deposed in.favour of the defence’ 


story. This withess~has been declared ‘hostile’ and 
cross-examined by the prosecution His evidence has, 
therefore, to be excluded from your consideration hus 


I shall refer. to this case again when T 


come .to deal. with the question whether 
such testimony has to be excluded ‘from 
the consideration of the court. I have 
referred to this case, however, because of 


the observations of the Full Bench upon the, 


meaning ofs. 154 ofthe Evidence Act. On 
page 1424 Rankin, C. J., says: 

“Now it is true that in Coles v. Coles (3), and it may 
be in other cases. a hostile witness has been des- 
eribed asa witness who from the manner in which 
he gives his eVidence shows that he is not desirous 
of telling-the truth to the court. 
good definition of a hostile witness and the Indian 
Evidence Act. is most careful in s. 154 not to ro- 
strict the right of “cross-examination” even by com- 
mitting itself to the word “hostile”. 

. On page 1433* Buckland, J., says: . 

“As a practical matter, therefore, 
exclusively to cross-examination of a witness by the 


party calling him. We are not asked to state the- 


circumstances in which the court may exercise its 
discretion in favourof the party seeking to cross- 
examine, and indeed it would be impossible to for- 
mulate any comprehensive rule. One observation; 
however, is permissible. The object of calling a 
witness isto elicit the facts and ifthe facts to be 
elicited sre such as ought to be elicited from a wit- 
ness, and if this cannot be elicited without cross- 
examining him, it would be difficult to say that the 
discretion was wrongly exercised.” 


In this case the judgment of the Judicial 
Committee in Baikuntha Nath Chatterji v. 


Prasannamoyi Debya (l), is not referred 
to but the same view of the scope ofs. 154 
of the Evidence Actis taken beth by Rankin, 
C. J.,and Buckland, J. sk 

In England the law is different upon the 
point. The Common Law Procedure Act 
of 1854 settled what had been the subject 
-of varying decisions for many years by pro- 
viding that: ` f 

“a party producing a witness shall not be allowed 
toimpeach his credit by general evidence of bad 
chara ‘ter, but he may, in case the witness shall in the 
opinion of the Judge prove adverse, contradict’ him 
by other evidence, or by the leave of the Judge, prove 
that he has made at other times a statement inconsistent 
with his present testimony, but before such last mention- 
ed proof can be given,the circumstances of the snpposed 
-statement sufficient to designate the pafticular cecasiun 
must be mentioned to the witness, and he must be 
-asked whether or not he has made such a statement” 


In England, therefore, the exercise of the 
discretion of the court is conditional on 
the adverse demeanour of 
whereas s. 154 of the Indian Evidence Act 
gives an unqualified discretion to the 


(3 (1866) 1 P&D 70; 35 LJ P40: 

14 W b 290. 40; 13L T 608; 
“*Page of 68 Oal k4 eee 
*Page of 58 Oal —[15d.] 
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s. 154 refers, 
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Judge apart from any question of the 
hostility or otherwise of the witness. In 
the opinion of the Referring Judges in 
Profulla Kumar Sarkar v. Emperor (2) 
the reason why the court in Indiais given 
a much wider discrétion than in England 
is in all probability to avoid the confiict 
which had existed iñ England over the 
words “Hostile” and “Adverse”, The first 
question.raised must, in my view, be 
answered in the negative. 

I now turn to the- consideration of the 
question as to whether permission of the 
court must be asked for. Upon this point 
there is an entire absence of authority 
which is not at all surprising. Instances 
where the procedure apparently adopted in 
this case, namely, the cross-examination of 
the party's own witness without the leave 
of the court being obtained and without 
objection made by the opposite party and 
without the express approval of the court, 
must indeed be rare. In every case to 
which referencehas been made upon the 
questions under consideration, so far as I 
am able to see the leave of the court to 
cross-examine the witness had either been 
granted -or refused. In the case under ap- 
peal it would seem that the learned trial 
Judge assumed from the very nature of the 
position in which the insolvent stood to- 
wards the Official Assignee that the wit- 
ness was bound to be hostile, .a perfectly 
reasonable assumption, but it is extremely 
doubtful whether the law in England 
allows a party to eross-examine a witness 
for that reason only and indeed there are 
decisions to the contrary such as Prince v. 
Manning (4). . Im that case it was held 
that a party to an action who calls an 
opponent as a witness has no right to crors- 
examine him, however hostile he may be, 
without the leave of the Judge and that 
whether the witness isa litigant or not, it 
is a matter of discretion in the Judge 
whether he shows himself so hostile as io 
justify his cross-examination by the party 
calling him. Jn this case Cotton Fry, and 
Lopes, L. JJ. in effect overruled the decision 
of Best, C. J., in Clarke v. Saffrey (5), 
where Best, C. J., said — 


“There is no fixed rule which binds the Counsel 
calling a witness to a particular mode of examining 
him Ifa witness by his conduct in the box. 
shows himself decidedly adverse, it is always in the 
discretion of. the Judge to allow a cross-examina- 
tion ; but ifa witness called, stands in a situation 
which of necessity makes him adverse to the party 


(4) (189) 42°Oh, D 372; 58 L J Ch. 619; 61L T 
537; 37 W R 7835. 
(5) (1824) 27 R R 738; Ry & Moo. 126, 
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calling him,.as is the case here, the Counsel may, as 
a matter of right cross examine him.” 

Reportedon page 737* of the same, report 
there isthe case of Bastin v. Crew (6) 


where a similar objection was taken, and a- 


cross-examination of an adverse witness al- 
lowed. Abbot, ©. J., said; 7 

“I mean to decide this and ro further, that in each 
particular case there must besome direction in the 
Presiding Judge asto the mode in which the examina- 
tion shall be conducted in order best to answer the 
purposes of justice.” 
Prince v. Manning (4) at any rate states 
that the ruleis that it isa matter of discre- 
tion of the Presiding Judge whether the 
witness has shown himself so hostile as to 
justify his cross-examination by the party 
calling him, This decision ands. 22 of the 
Common Law Procedure Act of 1854 ‘seem to 
me to show that, even where a party puis 
his opponent into the witness-box, the court 
‘will only exercise its discretion and allow 
him to be cross-examined if he shows him- 
self tobe hostile. Although s. 154 0f the 
Indian Evidence Act, gives the court an 
unfettered discretion, in my opinion, it ought 
not to exercise its discretion unless during 
the examination-in chief of the witness 
something happens which makes it necessary 
for the- facts to be got from the witness by 
means of cross-examination. That section 
does not,in my opinion entitle any -party 
for instance to say “I propose to call my 
opponent and cross-examine him” and the 
court to. allow such cross-examination with- 
out anything more. It seems to me that 
the scheme of the section is that sométhing 
more than the mere position in which the 
witness stands to the party calling him is 
required before the court can exercise its 
discretion. In my opinion therefore, it is 
necessary before the procedure of s. 154 
can be adopted either for the permission 
of thecourt to be obtained or for it to be 
given by thecourt without its being sought. 
In this case, as already stated it must be 
taken that no such permission was sought 
nor was it in words given. But Mr, Grant 
argues that all that the section requires is 
tacit permission and that, ifthe court does 
not interfere, it must be taken to have cs- 
sented to that procedure. He contrasts the 
word “permit” ins. 154 with ‘the word 
“eonsent” in s. 155, His. contention is that 
the two words are used in a different 
sense and that the consent of the court re- 
quired in the latter section must be given 
asa result of a request made to it whereas 


(6) (1825) 27 R R 453:3 B & C 619; 5 Dowl. & 
Ry 548: 63 LIKB Vil, 


s Page of (1825) 27 R, R, [Ed], 
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the use of the word “permit’-in the, former 
section shows that. even’a tacit’ ‘consent is 
intended. ‘There is‘much force in this argu- ` 
ment becausé the use of the word “permit” 
in one section. and the word “consent” in the 
next section makes it probable that it was 
not intended that these words were to have 
the same meaning. “Consent” seems to me 
to imply that it is tobe given in consequence 
ofa request made whereas “permission” 
need not necessarily follow a request. This 
however, does not entirely solve the difficul- 
ty because wé have stillto consider whe- 
ther it is necessary for the court to express 
its permissionin words. In my view, it is 
intended by 8.154 that such a permission 
should be signified, if not in words, by some 
other action of the court indicating its per-’ 
mission during the cross-examination of the 
witness by the party calling him. But there 
is another section of the Indian Evidence 
Act to be considered in this connection and 
that iss. 142. It is contended by Mr. Grant 
that, quite apart from s. 154, s. 142 allows 
a cross-examination by a partyof his own 
witness during that witness's examination-in- 
chief without the permission of the court if 
no objection is taken to it by the. adverse 
party. That section is as follows:— : 
“Leading questions must not, if objected to by the 
adverse party, be asked ia an examination‘ia-chief, or 
in a re-examination except withthe permission of 


the court The court shall permit leading questions as 
to matt2rs whi-h are introductory or undisputed, or 


which nave, in itsopinion been already sufficiently 
proved.” ` 
Inmy view, this section is intended to 


provide for cases different to those contem- 
plated by s. 154. Section 142 refers merely 
to leading questions; s. 154 refers to ques- 
tions which might be put in cross-exami- - 
nation by the adverse party. A question 
put in a leading form is not necessarily. 
tantamount to cross-examination whereas 
most questions ın cross-examination are 
leading questions. The distinction between 
the object of these two sections, to my mind, 
is that s, 15! provides for the cross- 
examination of the witness‘ by the adverse 
party for the purpose of contradicting 
answers given by the witness or to test the 
witness’s veracity or to drag the truth from 
him. Section 142, to my mind, clearly 
does not deal withsuch a case. It merely © 
deals with leading questions as defined by 
s. 141 viz., questions suggesting the answer 
which the person putting them wishes or 
expects to receive. It cannot be imagined 
that the Legislature had in view any ques- 
tions to which it is obvious, objection must 
be taken by the adverse party. Ido not 


_ trustworthy atall,” 


e 
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think that s.. 142. assists the respondent's 
‘argument, ‘In my -opinion, the procedure 
: adopted in this case was not warranted by 
1s. 154 of the Evidence Act because Waller, 
J., didnot signify his permission at any 
time during the cross-examination because 
_I-do, not think that, s. 154 means tacit 
permission.: But it is.clear that, had per- 
„mission been formally asked for, he would 
have granted it and, as no objection was 
taken to that procedure by the appellant's 
Counsel and was only taken after all the 
évidence had been given during the course 
of the argument. It is now too late to 
allow this objection which, had it been 
taken during the cross-examination, would 
have been overruled by the learned trial 
Judge. i 
. -` I-häve now to consider whether the whole 
of the evidence of ihe witness has to be 
rejectéd.or not, Reliance is placed by the 


„ appellant on Faulkner v. Brine (7). The 


head-note of that case is as follows: 

“The defendant's Counsel stating, after calling and 
examining 8 witness, that he had given another and 
a materially different account of the transaction to the 
defendant's attorney, the Judge allowed the witness 
to be-asked if they were so, aud to be dealt with as 
adverse, under the Common Law Proceduro Act 
of 1844 s Y4, but only witha view to discredit him 
generally and this it will not do, if itis nct utterly 
inconsiste..t with his sworn. evidence.” . 
The caso was tried by, Lord Campbell, 
O. J., who-allowed the question to be put 

tating:  — a 
: Teea be understood, that ib must be done to 

- ‘discredit the witness altogether, and not merely to 
get rid of part of his testimony. If that which is 
suggested shall be elicited, it will show that he is not 


In Alexander v. Gibson (8) Lord Ellenbo- 


-rough says:— - ; ere 
. “If a witness is called on the part of the plaintiff, who 
swears what is palpably false, it would be extremely 
- hard if the plaintiff's case should for that reason be 
‘gderificed But I kaow of no ruleof law by which 
thetruth is on such an occasion to be shut out and 
Justice is to be perverted,” In Lowe v. Joliff (9) 
which turned on the validity of a will, all the attes- 
ting witnesses swore to the insanity of the testator 
when the will was executed; but they were contra- 
dicted by other evidence and the will was established. 
The party is notto set up so much of a witness's 
testimony as makes for him, and to rejector disprove 
such partas is of a contrary tendency. But ifa 
“ witness is called, and gives evidence against the party 
calling him, I think he may be contradicted by other 
- witnesses on the same side, and that in this manner 
-his evidence may be entirely repudiated.” 
Alexander v. Gibson (8), was referred to 
in Panchanan Gogai v. Emperor (10) to 


(7) (85891 F & F 254, 


(8) (1811) 2 Camp iso; 170 B R 125011 R R 797. 
(9) Dick 390. ` ; : 


(10) 127 Jnd. Cas 270; 57 C 1266; A IR 1930 Oal 
‘976: 51 OL J 203: 340 W N 526; 31-Cr. L J 1207; 
(1930) Cr, Cas. 356. ere eA, A , 
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support the position that, where a witness 


turns hostile and is cross examined by the 
party calling him, the evidence of such’ a 


. witness cannot in part be relied upon and the 


rest of it discarded or rejected. It is there 
pointed out that Alexander v. Gibson (8), 
has been followed ever since 1811 and that 
in only one case Bradely v, Ricardo (11), 16 
was not followed. Butin Bradley v. Ricarda 
(11) it was not followed. But in Bradley Vv. 
Ricardo (11) however, it was held that 
where a party being.surprised by.a ` state- 
ment of his own witness, calls other wit- 
nesses to contradict him as to a particular 
fact; the whole of the testimony of the 
contradicted witness is not, therefore, to be 
repudiated by the Judge, and Alexander v, 
Gibson (8) was referred to. The case was 
heard in the Common Pleas by: Tindal, O., J., 
Gaselee, Bonsanquet & Alderson, JJ., whose. 
judgments are very fully set out by the 


- Referring Judges in their Order of Reference 


to the Full Bench in Profulla Kumar 
Sarkar v. Emperor (2). Tindal, ©. Jn 
stated: 

_ “lhe general rule is, that a party shall not be pers 
mitted to blustthe character of a witness called in 
support ofhis case by adducing general evidence ta, 
his discredit; but I have never heard it said. that 
when surprised by a statement contrary to fact, he 
may notcall another witness to show how the fact 
really is," ; 4 ; 
In the opinion of Gaselee, J., Alexander 
v. Gibson (8), went too far and he disagreed 
with Lord Ellenborough, Bosanquet, Ji, 
stated that the practice had always been 
contrary to that adopted in Alexander v. 
Gibson (8) and Alderson, J., dissented from 
Lord Ellenborough and also stated that 
the case of Lowe v. Joliffe (9) referred to by 
Lord Ellenborough in his judgment estab- 
lished the contrary of the proposition for 
which it was cited. Ido not think that 
Alexander v. Gibson (8) or Faulkner v. Brine 
(7) can be relied upon by the appellants, 
With regard to the latter case, as Rankin, 
C. J., points out in Profulla Kumar Sarkar 
v. Emperor (2) and Lord Campbell is not 
reported to have told the Jury that - because 
he had allowed the questions to be put, the 
defendant could not rely at all upon the’ 
evidence of the witness nor that the cross- 
examination of a hostile witness by per- 
mission of the court. must always be cross- 
examinationto destrov the general credit 
of the witness but that his observation was 
@ commonsense observation for the benefit 
of the Jury and as a warning to Counsel of 


the risk he ran. . In Profulla Kumar 


(11) (1831) 131 E R 321;8 Bing 
Scott. 183; 1 L J O P 36; 34 R R62. 


"w 


25; 1 Moo. ` 
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Sarkar y. Emperor (2) this question has 
been very fully dealt with bya Full Bench 
of five Judges of that court. I have already 
referred to-this case. for another purpose. 
It was there held that the fact that a wit- 
ness is dealt with under s. 154 of the Indian 
-Evidence Act, even when under that section 
he is cross-examined as to credit, in no 
way warrants a direction to the Jury that 
they are bound in law to place no reliance 


on his evidence or that the party who- 


called and cross-examined him or any other 
party, can take no advantage from any 
part of his evidence and that there is no 
rule of law that, if a Jury thinks that a 
witness hasbeen discredited on one point 
they may not givecredit to him on another. 
I entirely agree with the decision in this 
case and with the reasoning in the judg- 
ments of Rankin, CO. J., and Buckland J. 
It is in all cases a question for the 
Jury or for the Judgein a civil case to 
decide what weight is to be given to the 
testimony of a witness so dealt with and 
I cannot accede to the contention put for- 
ward by the appellant that a different prin- 
ciple is tobe applied in such matter when 
the testimony is being considered by a 
Judge alone. In one case theJury are the 
judges of fact and inthe other the Judge 
alone is and it is for the Jury in the one 
case and the Judge in the other to attach 
such weight as is right to that evidence, In 
my opinion, therefore, Waller, J., was entitled 
to accept or reject such parts of the evidence 
of the Ist defendant as he did, although I 
do not agree with the procedure allowed by 
Waller, J.,in this case. Whatever may be 
the reasons for the exercise of ‘its discretion 
by the court under s. 154, first of all to obtain 
the sanction of the court to cross examine 
the witness is in accordance with the general 
practice and that practice in’ my opinion 
ought always to be followed althoughs. 154 
` may not make such procedure imperative, 
but when the court has exercised its discre- 
tion, it ought not to be interfered with by the 
Appellate Court. 

Cornish J.—I am of the same opinion. 
The learned trial Judge says at the close 
of his judgment that he allowed the witness 
to be cross-examined, and he gives as his 
reason that the witness was endeavouring 
by his evidence to help the case of his wife, 
the opposite party. In other words, the 
learned-Judge appears to have thought that 
the witness had shown himself to be adverse 
to the party who called him. But nowhere 
does it’ appear that permission to cross- 
examine the witness on that ground was 
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actually- given. There is no doubt that the 
correct procedure when a party is desirous 
cf cross-examining his own witness is for 
him to formally ask for and obtain the 
court’s permission. The ‘expediency at 
least of this course is clear; for, unless the 
court is given the opportunity of consider- 
ing whether on the material before it the 
cross-examination should be permitted; how 
is it to exercise a discretion? And a 
cross-examination which has taken 
place without it appearing that the court 
had considered whether it should be permitt- 
ed would be altogether irregular. Mr. 
Grant has contrasted the word “permit” in 
s. 154 with the word “consent” ins. 155, and 
contended that permission means no more 
than sufference, so that, it would be suffi- 
cient if the court signified its permission 
by acquiescence. I do not think it-could as 
a matter of course be assumed simply 
because it appeared from the record that 
a witness's examination-in-chief has develop- 
ed into cross-examination without objection 
from the court or opposite party that the 
court had exercised ils discretion in premit- 
ting the cross-examination. It must scme- 
how be shown that the court did in fact 
exercise its discretion in the matter, In 
the present case it appears from the judg- 
ment, . 

A considerable argument was addressed 
to us on the scope of s. 154. The section 
differs from the corresponding provision in 
the English Act, 28 and 29 Vict. ©. 18, 
which makes it a condition for leave to 
cross-examine that “the witness in the opin- 
ion of the Judge proved adverse.” As point- ` 
ed out by their Lordships of the Judicial 
Committee in Baikuntha Nath Chatterji 
v. Prasannamoyt Debya (1) s. 154 says noth- 
ing about a witness being hostile. It seems 
tome undesirable, as well as unnecessary, 
to attempt to define the limits within which 
the court’s discretion can be exercised under 
s. 154 when the section itself imposes none, 
But this much may be said 
with reference to the particular case before 
us; that a party who chocses to call his 
opponent as a witness, or who may by force 
of circumstances be compelled to take this 
course, as apparently ihe Official Assignee 
was here, in order to prove his case, dces 
not on that account become entitled ‘to 
treat his witness as hostile and to cross- 
examine him. The court must in its dis- 
cretion determine whether cross-examination 
of the witness shall be permitted. - That was 
the rule laid down bythe Court of “Appeal 
in Prince v. Manning (4) and it is equally 
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applicable tos, 154: see Luchiram Motilal v. 
Radha Charan Poddar (12). 

_ The cross-examination of the Ist defend- 
ant having been permitted by the court, 
there remains the question how far is his 
credit affected. Mr. Venkatarama Sastri’s 
argument, that the cross-examination must 
be taken to discredit generally the evidence 
of the witness-for the plaintiff, the Official 
Assignee, is founded upon the observations 
of Lord Campbell in Faulkner v. Brine (7) 
which have been interpreted in two cases 
in the Calcutta High-Court, Khijiruddin v. 
Emperor (18). and Pancharan Gogai v. 
Emperor (10) as authority for the proposition 
for which the learned Advocate has contend- 
ed. This is not the view accepted in 
in Jehangir Ardeshir Cama v. Emperor (14) 
and in Sohrai Sao v. Emperor (15) end 
moreover, in ,Profulla Kumar Sarkar v. 
Emperor (2) Rankin, C. J., expressed the 
opinion that Lord Campbell’s words should 
not be understood as meaning that the 
cross-examination of a wilness as adverse 
must always destroy the general credit of 
the witness, This consequence, it is to be 
observed, doesnot flow from calling another 
witness to contradict what the witness has 
said: Vide Bradley v. Ricardo (11). In that 
case it was said by Bosanquet J:—“A party 
is often compelled to call an adverse wit- 
ness; and if he on cross-examination or 
otherwise, makes statements inconsistent 
‘with fact, another witness may be called 
to contradict him, and there is no instance 
of a Judge having been called upon in such 
a case to strike out the rest of his evidence,” 
There seems to me no reason why different 
‘considerations should govern the case of a 
witness cross-examined by the party who 
has called him. It is not an implication 
that a party when he cross-examines a 
witness iheréby intends to discredit his 
evidence in toto, the cross-examination may 
he directed only to overthrowing certain 


GHULAM MUHAMMAD V. ABDUL RASHID. 


11410 


Official Assignee who called him as a 
witness. 

, This Original Side Appeal coming on for 
further hearing on the 2nd and 3rd of March, 
1932, the court found that the transactions 
were benami and dismissed the appeal. 

N. KA. Appeal dismissed. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 563 of 1928, 
January 31, 1933. 

ADDISON AND AGHA HAIDAR, JJ. 
GHULAM MUHAMMAD — DEFENDANT 
—APPELLANT 
VETUS 
ABDUL RASHID—PLAINDIFR— 
RESPONDENT. 

Muhammadan Law—Mosque—Succession to officé 
of sijjadanashin—Gorerning principles—Succession 
by nomination of last incumbent more consistent 
with sufism—Court-fee—Compromise between parties 


and court, legality of—Pleadings — Duty of 
courts, i i 
:The question of suceession to the office of 


sajjadanashin and mutwalli is usually determined 
by the direct evidence of an old document, if 
any such document exists, laying -downthe rule 
of succession which must be adhered to. “In the 
absence of any such document the general rule 
is to ascertain what is the usage of a particular 
religious institution and the succession would be 
governed by such ascertained usage. [p. 639, col. 


[a determining the usage regarding the succes- 
sioa to the office of a sajjadanashin, one should 
approach the subject from the point of view of 
sufiism, its doctrines and its teachings and should 
not allow himself to be influenced by practices 
of certain modern institutions, the head of which 
is appointed by election and counting of votes, 
[ibid.] 

The custom of nomination by the last incum- 
bent followed by formal installation- by the 
electoral body is more consistent with ths doc- 
trines of sufism than one by which the last in- 
cumbent has no voice as regards the. appoint- 
ment of his successor or his wishes are ignored 
and the successor is appointed by the general - 


parts of his evidence; and a court or a Jury bee of murids and worshippers only. [p. 640, col. 


is not bound to entirely disbelieve a witness 
because a portion of his testimony has been 
discredited in cross-examination. In my 
opinion, therefore, the cross-examination of 
the Ist defendant is not to be taken asa 
total repudiation of his evidence by the 

(12; 66 Ind Cos. 15; 49 O93; 24 O LJ 107; A I 
R 1922 Oal 267 
(13) 92 Ind Cas 442; 530 372,42 O L J 501; 27 
Cr. LJ AK ALR 1926 Oal 139, 

(14) 106 Ind Oas. 100; 29 Bom. L R 996; at p. 
Jon; ATR 3927 Bom. 501; 8A I Or. R 324; 28 
Cr. L J 1012. 

(14) 124 Ind, Cas 836; 9 Pat, 474:11 PT, T 148; 
A JR 1930 Pat, 247; 31 Cr. L J 721; Ind. Rul 
- (1930), Pat, 452, i 
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_ Succession to the office of sajjadanashin in the 

“sirine of Hazrat Knwaja Kbawia Mahmud in 
Beganpura is regulatei by nomination by the 
last incumbent followed by the formal installa- 
tion by the electoral boly, after the death ‘of the 
last sajjadanashin [p 639, col 2] 

Matters of courtfee cannot be decided by a 
ae aaa by the parties andthe court. [p. 639, 
col l. 

Per Agha Haidar, J.— Subordinate Judges should 
pay attention to the pleadings which are 
filed in their courts and should call upon Ooun- 
sel for the parties to conform to the rules and 
requirements of the law by putting in properly 
anu scientifically drafted pleadings and, in case of 
non conpliance should reject them forthwith. [p. 
628, cc], 2.) - ` 
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First Civil Appeal from the decree of the 
Subordinate Judge, First Class, Lahore, 
dated the 23rd January, 1928. 

Messrs. Mehr Chand Mahajan and 
Syed Muhammad Amin, for the Appellant. 

Messrs. J. G. Sethi, M. L. Sethi, and 
Zahoor-ud-Din, for the Respondent. h 

Agha Haidar, J.—This appeal arises 
out ‘of a suit brought by the plaintiff as 
mutwalli and sajjadanashin fcr the posses- 
sicn of a certain shrine together with lands 
and buildings attached thereto situate at 
Mauza Begampura in the Tahsil and District 
of Lahore. The trial Court has decreed 
plaintiff's suit and the defendant has come 
up to this court in appeal. 

The words mutwallt and sajjadanashin 
seem to have been used throughout ihe 
case and in the arguments before us as 
interchangeable expressicns. 

_ In the village of Begampura which is 
close to villege Baghbanpura, a suburb 
of Lahore, there is the mausoleum of a 
Muhammadan ‘saint known as the shrine 
of Hazrat Khwaja Khawin Mahmud, 
‘popularly designated, out of respect, as 
Hazrat Eshan (Their Presence). There is 
mention of this shrine in a book entitled 
“Lahore: Its history, architectural remains 
and antiquities”, (:&92 edition), by the late 
Khan Bahadur Syad Muhammad Latif, 
Extra- Judicial Assistant Commissioner, 
Gurdaspur, Fellow, Punjab University and 
member of the Bengal Asiatic Scciety. 
The following passage, which occurs at 
page 139 of the: book, may appropriately be 
quoted here :— 

“The high dome of this mausoleum is to the west 
of Begampura on the road to Shalimar. According 
to Kitab-i Kizwani, Khwaja Mahmud alias Hazrat 
Eshan was a native of Bukhara. He received his 
education in the royal college, and became an 
accomplished scholar. The fame of his piety and 
devotion reached far and wide, and he made 
thousands of disciples in Herat, Kabul and Qardhar. 
He came to Kashmirin Akbar’s time, and Jehangir, 
his successor, took him to Agra. In tbe time of 
Shah Jahan he lived at Lahore. That Emperor, on 
his accession to the throne, presented him with a 
lakh of geld takas, with which he laid out a fire 
garden. The present mausoleum was built by him 
in his own lifetime. Wazir Khan, the Minister of 
Shah Jahan, held him in. great esteem, and it is 
said his prayer cured Nur Jahan of a dangerous 
ilinese. During the Viceroyalty of Nawab Khan 
Bahadur Khan, who lived at Begampura, “the 
mausoleum was inthe height of its popularity. The 
Ulemas assembled here every week, and bread was 
distributed to the poor and needy, each man getting 
a rupee in cash besides. There were Tasbi Khanas, 
or houses of worship, and the now forsaken mosques 
were resorted-to by multitudes of people who 


performed prayers in them, but during the ascendancy: 
of the Sikhs all these institutions were neglected. . 


The pulpit from which Khwaja Mahmud used to 
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preach in the mosque still exists. He was a con- 
temporary of Mian Mir and used to hold religious 
discourses with him,” 


It appears that the shrine had been 
neglected for many years past -and there 
was no one to look after it. One Syed 
Mir Jan, who, according to the evidence 
on the rec.rd, had been living in a mosque 
somewhere in Lahore, took charge of the 
shrine some time during the closing years 
of the last century. One the 22nd August, 
1899, the . Punjab Government, with the 
sanction of the Government of India, granted 
to this shrine 93 kanals, 1 marla of land 
entered at Khata No. 27 situate at Mauza 
Begampura. Part. of this land was sub- 
sequently acquired by the Government for 
the construction of the Mechanical College, 
Moghalpura. There are some other lands 
too which appertain to the shrine. Apart 
from these lands there is a mosque, a well, 
a tank, a zenankhana (ladies’ apartment) 
and a few cells attached to the shrine, all 
known under the comprehensive name of 
Khangah Hazrat Eshan. Syed Mir Jan, 
who combined in his person the offices of 
both mutwalli and sajjadanashin, attracted 
by his piety and devotion a number of 
Muhammadans of the locality to himself 
and to the shrine which heserved. He died 
on the 13th November, 1901. According 
to the evidence led by the plaintiff, Syed 
Mir Jan had expressed a wish during his 
lifetime that, on his death, the holy office, 
which he had held, should devolve upon 
his disciple Sain Kamal Din. Consequ- 
ently, on the death of Syed Mir Jan, Sain 


“Kamal Din succeeded to him and ,began 


to discharge the functions of: a mutwalli 
and sajjadanashin. The plaintiff and the 
defendant, who are both closely related to 
each other, are the disciples of Syed Mir 
Jan. Inthe year 1909 one Hakim Ali 
appeared on the scene and contested ihe 
title of Sain Kamal Din to act as a mutwalli 
and for a time succeeded in ousting Sain 
Kamal Din from the shrine. Eventually, 
however, Kamal Din was reinstated and 
the trouble that had arisen came to an 
end. In the year, 1912, it appears, that 
some disputes arose between Sain Kamal 
Din and a lady called Bibi Jan, the sister 
of the late Syed Mir Jan, who ‘had been 
living during all these years in the aforesaid 
zenankhana attached to the shrine. A 
number of worshippers and persons interest- 
ed in the, shrine took her side and among 
her parisans were Abdul Rashid, plaintiff 
and Ghulam Muhammad defendant. Several 
applications were addressed to the authori. 
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ties and Abdul Rashid, plaintiff, signed 
three of these applications, stating that 
Sain Kamal Din was unfit to hold the 
office of the mutwalli and that Ghulam 
Muhammad may be appointed in his 
place. This crisis terminated with the 
order dated the 13th January, 1913, when 
the Depty Commissioner, Lahore, directed 
that Sain Kamal Din, should be maintained - 
in the office of the mutwalli. For anumber 
of years afterwards, Sain Kamal Din 
managed the affairs of the khangah and 
there cannot be any manner of doubt that 
Abdul Rashid made himself useful to Sain 
Kamal Din in the management of the 
institution and won his confidence. On 
the 11th November, 1919, Sain Kamal Din, 
who was becoming old and infirm, execut- 
ed a registered power of attorney, Ex. P-2, 
in favour of the plaintiff. In this document 
Abdul Rashid is described as a very 
honest, intelligent and able murid (disciple) 
of Hazrat Shah Sahib (meaning thereby 
the late Syed Mir Jan) who had been 
managing the shrine and rendering services 
to it for a long time, Finally, on the 
March, 1923, Sain Kamal Din executed his 
last will and testament, Ex. P-3, in favour 
of Abdul Rashid wherein he is described 
as a “very honest, service-rendering, 
obedient, prayerful and well-behaved” 
person who has been serving the shrine 
and managing the properties attached 
thereto. The will provides that, after the 
death of the testator, Abdul Rashid shall 
be the mutwallt and take possession of the 
entire property including lands, houses, 
mosque, etc. It lays down that “if here- 
afler any one brings any sort of claim in 
respect of this willor against Abdul Rashid 
legatee for the office of mutwalli, it shall 
be false.” The testator further affirms 
that he was very much pleased with the 
legatee on account of his services. There 
is a recital that the will appointing one 
Syed Wali Shah as mutwalli of the shrine 
is hereby cancelled. Sain Kamal Din, who, 
at the time of the execution of this will, 
was 65 years old lived on for some eighteen 
months and died at Multan on the 7th 
September, 1924. The plaintiff's case is 
that, on the occasion of the Chehlam (fortieth 
day ceremony) of Sain Kamal Din, which 
took place on the 16th October, 1924, and 
in deference to the wishes of the late Sain 
Kamal Din he was duly installed as the 
mutwalli and sajjadanashin of the khangah 
by a large concourse of people, consisting 
of murids, devotees and worshippers who 
all testified to his appointment by signing 
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mahzarnama, Ex. P-4, recording his in- 
stallation and that thereupon he assumed 
charge of the position of mutwalli and 
sajjadanashin and for some time managed 
the property and performed the duties of 
his office. ‘Trouble, however, soon arose and 
a petition dated 10th January, 1925, was. 
made to the Executive anthorities by a 
number of persons including some of the 
makhdums of Multan, stating that Ghulam 
Mohammad defendant had been duly ap- 
pointed as successor to Sain Kamal Din 
by ths followers and believers who reside 
at Multan and that Abdul Rashid had no 
right to the office. The Deputy Commis- 
sioner called upon the Tahsildar to submit 
a report and, finally, on the 14th April, 1925, 
put Ghulam Mohammad in charge of the 
shrine and the lands appertaining thereto, 
directing Abdul Rashid to seek his remedy 
in a Civil Court. Hence the present suit. 

The written statement is a hopelessly in- 
competent and confused document. It is 
surprising that any lawyer who has received 
even the most elementary legal training 
should have drafted it. I sometimes wonder 
why Subordinate Judges do not pay any 
attention to the pleadings which are ‘filed 
in their courts and donot call upon Counsel 
for the parties to conform to the rules and 
requirements of the law by putting in 
properly and scientifically drafted pleadings 
and, in case of non-compliance, do not reject 
them forthwith. 

The case for the defendant, as I have 
been able to understand it, is that the 
plaintiff was not the murid (disciple) of 
Syed Mir Jan, that he used to act merely 
as the mukhtar of Sain Kamal Din deceased, 
that the power-of-attorney, Ex. P-2 in his 
favour had been revoked by Sain Kamal- 
Din while he was in life; that the will 
Ex. P-3 was a spurious document and, if 
executed at all by Sain Kamal Din, the 
testator was not, at the time of its execution, 
of a sound and disposing mind, and that, 
in any case, Sain Kamal Din had no power 
to appoint his successor. The mahzarnama 
Ex. P-4, mentioned above is described as 
a fictitious document anda merely got up 
affair. The defendant claimed that he was 
the Khalifa of the late Syed Mir Jan and 
was in every way a fit and proper person 
to be appointed as the mutwalit of the shrine 
and that he was, in fact, so appointed by 
the general body of murids (disciples) and 
worshippers after the death of Sain Kamal 
Din at the dastarbandi ceremony (investi- 
ture of turban in token of the- succession), 
There are other reckless and baseless accusan 
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tions made against the plaintiff which need 
not be noticed. | ` | 

A number of issues were. framed by the 
trial Judge whose findings on all of them 
are in favour of the plaintiff. Inthe begin 
ning of the judgment, however, at page 162 
of the paper book, there is an amazing sen- 
tence as regards the question of court-fee. 


The trial Judge observes as follows :— 
. “His (defendant's) pleas as to court-fee was even- 


_ tually settled by me by a sort‘of compromise on the 


2nd August, 1927.” 

_I do not understand how a Court of 
Justice can settle ‘the question of court-fee 
by a compromise. Either a particular 
amount of court-fee is due or itis not, but 
there cannot be any question of a compro- 
mise bétween the parties and the court on 
the subject: in the absence of any one repre- 
senting the fiscal authorities. 


The question of succession to the office of © 


sajjadanashin and mutwalli is usually deter- 
mined by the direct’ evidence of an old 
document, if any such document exists, 


laying down the rule of succession which 


must be adhered to. - In the absence of any 
such document the general rule is to ascer- 
tain what is the usage of a particular reli- 
gious institution and the succession would 
be governed by such ascertained usage. 
There are provisions in the Muhammadan 
Law about the rule of succession to the office 
of a mutwalli, but the parties to this litiga- 
tion are both agreed that the present case 
is governed by custom and not by Muham- 
madan‘Law.. According to the plaintiff, the 
existing sajjadanashin nominates his succes- 
sor in his lifetime, on his death, the murids 
and worshippers of the shrine and other 
mutdgids (believers) assemble and elect 
formally the new mutwalli and duly instal 
him into tae office in accordance with the 
wishes of the last sajzjadanashin, According 
to the defendant, the sajjadanashin has no 
right to nominate his successor, and the 
succession depends entirely upon the rule 
of election when the general body of 
murids, worshippers, devotees, ete., assemble 


and elect a suitable person as sajjada- 


nashin. 


_ In determining the usage regarding the 
succession to the office of a :sajjadanashin, 
one should approach the subject from the 
point of view of sufism, its doctrines and its 
teachings and should not allow himself to 
be influenced by practices of certain modern 
institutions, the head of. which is appointed 
by election.and counting of votes. Sufism 
may be generally ‘described as the process 
of purifying the human.mind, by, curing it 
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of its baser passions, under the guidance 
of a spiritual precéptor. It is a process of 
self-discipline and self-control which leads 
a man to “the right path” (tarikat). And, 
while dealing with the office of sajjada- 
nashin, one should remember that sufism, 
as. we see it to-day, is a relic of a bygone 
age, the age of faith when those who yearn- 
‘ed for “higher things” betook themselves 
to a cloistered life of asceticism and medi- 
tation and set at the feet of a holy man who 
initiated them into the mysteries of “‘clean- 
sing,” i.e, selfpurification and “guided 
them along the “true path.” At this point 
it would not be out of place to refer to.the 
case of Vidya Varuthi v. Balusami Ayyar 
(1), in which at page 850,* the Right Honour- 
able Mr. Ameer Ali, has quoted from his 
judgment in the case reported as Piran v. 
Abdool Karim (2), the following passages 
which may now be considered as classical 
and which succintly deal with sufism and 
with the question of the appointment of a 
sajjadanashin :— 

“The sajjadanashin has certain spiritual functions 
to perform. He is not only a mutwalli, but also a 


spiritual preceptor.” He isthe curator of the durgah 
where his ancestor is buried, and in him is supposed 


` to continue the spiritual line (sil-sila), As is well- 


known, these durgahs are the tombs of celebrated 
dervishes, who in their lifetime were regarded as 
saints. Some of these men had established khangahs 
where they lived and their disciples congregated. 
Many of them never rose to the importance of a 


- khangah, and when they died their mausolea became 


shrines or durgahs. These dervishes professed esoteric 
doctrines and distinct systems of initiation, The 
preceptor is called the pir, the disciple the murid. 
On the death of the pir his successor assumes the 
privilege of initiating the disciples into the mysteries 
‘of déervishismor sufism ‘This privilege of initiation, 
of making murids, ofimporting to them spiritual 
knowiedge, is one of the functions which the sayjada- 
nashin performs or is supposed to perform. The 
endowment is maintained by grants of land to the 
shrine by pious Moslems. ‘The head of the institu 


.tion, like that of a khangah is called a sajjadanashin, 


‘The governance \towaliat) of the endowment is in his 
hands; he is a mutwalli; with the duty of imparting 
spiritual instruction to those who geek it. The prop- 
erty of the “shrine” is wakf ‘tied up in the owner- 
ship- of Gods a X 

: -Upon the death of the last incumbent, gene 

on the day of what is called the sium or ija A 
mony (performed on the third day after his decease) 
the fatirsand murids of the durgah, assisted by the 
heads of neighbouring durgahs, instal a competent 
person on the gaddi; generally the person’ chosen- ia 
the son of the deceased or somebody nominated by 
him, for his nomination is supposed to carry the 


‘guarantée that the nominee knows the precepts which 


(1) 65 Ind. Cas 161; 41M 631; (1921) M WN 441, 


AL ML J 346; 3 UPLR (P ©) 62; 15 L W75; 30M 


A 
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(2) 19.0 203. 





~“sPage of 44 M—|Za. J" 


610 
he is to communicate to the disciples. In some instan- 
ces the nomination takes the shape of a formal instal- 


lation by the electoral body, so to speak, during the 
lifetime of the incumbent " 


The portion which I have underlined, isim- 
portant because the opinion of the last sajja- 
danashin would naturally carry great weight 
and would be respected by all persons 

-interested in the institution. The custom, 
therefore, relied upon by the plaintiff is a 
more probable custom bearing in mind the 
doctrines of sufism. Apart from the evi- 
dence as to its existence, it is more likely 
that such a custom should be observed and 
followed by the believers in sufism. There 
may be some institutions in which the last 
incumbent has no voice as regards the 
appointment of his successor or his wishes 
are ignored and the successor is appointed 


-by the general body of murids and worship- . 


pers only. But, if I may be permitted to 
say so, I have not, in actual experience, 
come across any such custom. Such a 
custom, if it exists at all, (would be contrary 
to the very spirit of sufism and its teach- 
ings). In support of this view I may be 
allowed here to quote a couplet from the 
Diwan of Khwaja Hafiz whois par ex- 
cellence the poet of sufis and whose lyrics 
have been recited and sung at every sufi 
shrine ail over the world for centuries past. 
It runs as follows :— 
“Ba mai sajjada rangin kun garat pire-mughan 
goyad 
Ke salik be khabar na bawad ze rah-o rasam 4 
h manzilha.” 
Translated literally, the couplet means: 
“Paint thy prayermat with (red) wine if the old 
man of the tavern says co, for the wayfarer kaows 
the ways and usages.of. the journey.” 
Translated again in plain language and 
dropping the sufistic style of expression it 
means:— 
lf tby spiritual preceptor tells thee to doa thing 
which is abominable in the eye of the Muhammadan 
faith even then obey him because he knows all about 
the road which leads to God € 


Wine as is well known, is an abomination 
according to the Muhammadan religion 
and besmearing the clothon which prayers 
are said would he doubly abhorrent in the 
eye of the orthodox. This shows what 
value is attached tothe word of the last 
spiritual head of the shrine in all matters 
connected with it. 

Now, coming to the direct evidence as 
regards the usage relied upon by the plaint- 
iff, we have the evidence of at least nine 
‘witnesses for the plaintiff who have stated 
that a sajjadanashin isappointed on the 
nomination of thelast holder of the office 
andthe murids and the general body of 
worshippe's afterwards carry out the wishes 
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of thelate sajjadanashin by formally elect- . 
ing his nominee and installing him into the 
office, And, what is more important, at 
least six of the defendant's witnesses have 
supported the plaintiff's case on this point 
(His Lordship referred to the evidence 
of these. witnesses and continued.) 
The conclusion, therefore as, regards the 
prevailing custom is irresistibleand onthe 
evidence ofthe plaintiff's witnesses sup- 
ported asitis by at least six of the defend- 
ant’s witnesses, I have no doubt in my mind 
that succession. to the office of sajjadanashin 
in the present case is regulated by nomina- 
tion by the last incumbent followed by the 
formal installation by the electoral body 
after the death of the last sajjadanashin, | 
The question now arises whether the 
plaintiff was, as a matter of fact, nominated 
bythe late Sain Kamal Din. [His Lordship 
found that the plaintiff had proved satis- 
factorily the factum of his nomination 
according to the usage of the institution by 
the last sajjadanashin and continued.) 
As regards the ceremony of installation, . 
which took place on the fortieth day of 
Sain Kamal Din's death, there is ample 
evidenceon the record to show that a 
large number of people including murids, 
worshippers end other people of the locality 
assembled at the khangah when the will 
was formally read out before the assembly 
and the plaintiff was duly installed as 
sajjadanashin and mutwalli and the turban 
was formally tied round his head. Ghulam 
Muhammad defendant accarding to the 
evidence was present on the occasion but 
never raised any protest and, in fact, has 
not appeared atallasa witnesses on his 
own behalf denying the installation 
ceremony. Some evidence has heen led 
on behalf of the defendant that when the 
will was read out before the electoral body 
on the occasionof the installation on the 
fortieth day ceremony, some sort of por- 
test led by one Syed Saif-ud-Din Shah 
Gilani of the Durbar of pir sahib Multan 
was made followed by a walk-out and 
therefore, there was no ceremony of dastan- 
bandi. I shall deal with the evidence of 
the witnessesfrom Multan presently but in 
my opinion there wasno protest whatso- 
ever and theevidence in support of it is 
thoroughly unreliable and should not be 


accepted. On the evidence I am satisfied 
that the gathering on the fortieth day 
ceremony was sufficiently representative 


that the plaintiff was properly installed 
and thewishes of the last sajjadanashin 
Sain Kamal-Din were duly carried out, 
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We are not called wpon in the present case 
to decide upon the relative merits of two 
claimants, namely, the plaintiff andthe de- 
fendant, because the parties were agreed that 


ifthe plaintiff succeeded in proving his’ 


lawful succession, as set up by him in his 
plaint, his suit ought to be decreed. I 
may observe, however, that there is a large 
volume of evidence on the record to show 
that the plaintiff is a pious man and bears 
a good moral character and the choice of 
Sain Kamal Din nominating him as .his 
successor aud the action of the general body 
of murids and worshippers etc., on the 
fortieth day ceremony-installing him into 
office were fully justified having regard to 
the plaintiff's previous record. I may also 
mention that the attacks made upon the 
character .of the plaintiff by the witnesses, 
who appeared on behalf of thé defendant, 
are scurrilous and without any foundation 
and I therefore, completely ignore them. 
The evidence as regards the election of 
the defendant is extremely unsatisfactory. 
There is an element of vagueness as to the 
venue of the installation ceremony at 
which Ghulam Muhammad is supposed to 
have been installed. The time of the 
ceremony according to the evidence for the 
defendant also fluctuates between the months 
of January, 1925 and July, 1925. I need 
hot discuss this evidence at any length, 
as inmy judgment the plaintiff has proved 
his case by reliable evidence and the 
defence has completely broken down. 
In my judgment the decision ofthe lower 
Court is substantially correct. (After dealing 
with evidence led on behalf of the defendant 
his Lordship proceeded.) 
- I would, therefore, affirm the decree of the 
Senior , Subordinate Judge, Lahore, dated 
the 23rd January, 1928, and dismiss with 
costs the appeal preferred by the defendant. 
In conclusion, I may add that Ghulam 
Muhammad, defendant is an old man and 
is admittedly a senior murid of the late Syed 
Mir Jan. He has, in all probability been 
used as apliable tool by the makhdums of 
Multan who fortheir own motives of self- 
aggrandizement are anxious to extend their 
domination to this comparatively humble 
‘khangah. I trust that the plaintiff ‘shall 
-treat Ghulam Muhammad for the rest of his 
life with that regard and consideration 
which is always shown toa senior murid 
in such like -institutions and that the parties 
would try tolive on friendly terms and 
work for the well-being and prosperity. ‘of 
the holy shrine. $ a ae 
Addison, J.—I agrée to the order proposed, 
As Appeal dismissed, 
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: ‘LAHORE HIGH COURT. .. 
Second Civil Appeal No. 3168 of 1927. 
f May 10, 1933 : 
Jai LAL AND ABDUL RASHID, Jd. 
DIAL SINGH AND OTHERS—DEFENDANTS 
—~ APPELLANTS 
VETSUS 
DAVINDAR SINGH AND OTAERS— 

PLAIN TIFFS—DEFENDANTS — RESPONDENTS. 

Limitation Act (IX of 1908), s. 20—Payment by 
cheque, whether saves limitation—Mortgage—Poasses- 
sion not given—Appropriation of rent from tenants, 
whether saves limitation 4 

Where a cheque is accepted by the creditor and is 
subsequently honoured, for the purpose.of s- 20, 
Limitation Act, the payment must be deemed to 
have been made by the debtor and it, must fur- 
ther be deemed to appear in his handwriting by 
virtue of his signature and writing on the 
cheque. Kedar Nath v. Dinobandhu Shaha (4), 
Chotirmal Tirithdas v. Rupchand Raghunathdas (5) 
and Kesarichand Johr Mull v. Kukteswar Tri- 

nait (6), followed. Bachittar Singh v. Jagan 
Nath (t), Mackenzie v. Tiruvengadathan (2) and 
Ramchander v. Chandi Prasad (3), not followed. 


“Where possession of the mortgaged property 
was never given to the mortgagee by virtue of the 
mortgage-deed realisation of rent by -the. mort- 
gagee from the mortgagor's tenants would not 
save limitation under s, 20, Limitation Act. 


Second Civil Appeal from the decree of 
the Additional District Judge,Lyallpur,dated 
the 30th August, 1927, affirming that of the 
Subordinate Judge, Second Class, Lyallpur, 
dated the 9th March, 1926. 


Lala Badri Das, R. B., for the “Appel 
lants. 


Mr. Mehr Chand Mahajan, for.the Respon- 
dents. - : 


Jai Lal, J.—This second appéal is by the 
defendants-mortgagors, eight in number. 
A decree for possession of mortgaged prop- 
erty has been passed against them. The 
mortgage was with possession and it was 

-stipulated that if any rent be realized by the 
mortgagee the same shall be credited in 
payment of the interest and the excess or 
deficiency in the balance shall be adjusted. 
Thelearned Judge has found that posses- 
sion of the mortgaged property was not 
given at the time of the mortgage to the 
mortgagee as stipulated in the mortgage 
deed of 5th October, 1904. That being so, 
and in the absenceof a different date being 
mentioned in the mortgage deed for passing 
of possession, the limitation against the mort- 
gagee must be deemed to run from the 5th 
of October, 1904. The suit was instituted on 
the 16th of March,1923 and the only question 


. raised on this second appeal is that the suit 


is barred bytime. The respondent, on the 
other hand, claims exemption from the 
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ordinary period of limitation on three 
grounds: — 

That Tirath Singh, one of the defend- 
ants, resided outside British India for a 
considerable time and if that time is deduct- 
ed from the time that has elapsed between 
the date ofthe deed and the date of the suic 
the plaintiffs’ suit would be within time, 
that isto say, the defendant Tirath Singh 
has resided in British India for less than 
twelve years. The District Judge has found 
that this assertion of the plaintiff is correct, 
that Tirath Singh has resided in British 
India for less than twelve years between 
the date of the mortgage and the suit. This 
is a finding of fact which cannot be attack- 
ed on this second appeal. I would accordingly 
hold that the suit is not barred as against 
Tirath Singh. 

- Thesecond ground for exemption claimed 
by the plaintiffs isthat a cheque for Rs. },400 
was given by Chatar Singh, father of Kesar 
Singh, one of the appellants, and was ac- 
cepted by the mortgagee and duly cashed 
in the bank. [Itis claimed that the payment 
of Rs. 1,400 by means of the cheque must 
be deemed to be payment of principal to the 
creditor which appears in the handwriting 
ofthe person making the same as contemplat- 
ed by s. 20 of the Indian Limitation Act. 
The learned District Judge following 
Bachittar Singh v. Jagan Nath (1), Mackenzie 
v. Tirunengadathan (2), and Ram Chander v. 
Chandi Prasad (3) has held that the payment 
of the amount by means of a cheque does not 
in law amount topayment of money which 
appears inthe handwriting of the person 
making the same. The authorities ‘relied 
upon by the District Judge support his 
view but the discussion in them is meagie 
and the view taken in these cases is opposed 
to a number of subsequent authorities, e. g., 
in Kidar Nath v. Dinabandhu Shah (4), and 
Chotimal Tirithdas v. Rupchand . Raghunath- 
das 129 Ind. Cas. 909 (5), (a case from 


Sind) and in Kesarichand . Johr Mull 
v. Kukteswar Trigunait (6). This view 
was taken after a discussion of cases 
relied upon bythe appellants. It was 


held in those cases that where a cheque is 
accepted by a creditor and is subsequently 
honoured, for the purpose of s. 20 Limitation 
Act, the payment must be deemed to have 


(1)1 P R 1897. 

(2) 9 M 271. 

(3) 19 A 307; A W N 1897, 49 
(4) 31 Ind Cas 626; 42 0 1043 190 WN 724, 

(5) 129 Ind Cas 909; AIR 1931 Sind 28; Ind 
-© Rul, (1931) Sind 29. 

(6) 426 Ind. Cas. 898: A 1R1980 Pat 


372; Ind, 
< Bul. (1930) Pat. 658: 9 Pat. 85), 
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been made by the debtor and it must furthe” 
be deemed to appear in his handwriting 
by virtue of his signature and writing on 
the cheque. In my opinion this is the correct 
view of the law onthe subject and I would 
hold that the payment Rs. 1,409 saves 
limitation as against Chatar Singh and 
consequently against his son Kesar 
Singh. 

The 3rd ground on-which exemption from 
limitation has been claimed and has been 
allowed by the District Judge as against 
all the defendants is the payment of interest 
as such. The view of the learned Judge is 
that as it is provided inthe mortgage deed 
that the creditor is entitled to appropriate 
any payment first towards interest and then 
towards principal, and as in this case the 
payments made by the debtors were appro- 
priated by the creditor in that manner, s. 
20 of the Limitation Act applies. 
This view of the District Judge appears to me 
to be erroneous. Mr.Mehr Chand on be- 
half of the respondents claims that the con- 
clusion of the learned Judge on this question 
must be takenas afinding of fact. That 
however, is not so beeause the District Judge . 
has found that possession of the mortgaged 
property was never given to the mortgagee 
by virtue of the mortgage deed. It is no 
doubt provided in the mortgage deed that 
any amount realised by the mortgagee ss 
rent of the property shallbe first credited 
towards interest but that the condition would 
come into operation only if the mortgagee 
had taken possession of the mortgaged pro- 
perty under the mortgage deed. A witness 
produced by the piaintifis stated that he had’ 
paid some monies to the credit of the plaint- 
iffs’ account on behalf of the mortgagors and 
these monies he had recovered from the 
tenants of the mortgaged property. The 
statement as it stands is vague but even if 
it be assumed that he had recovered the 
rents from the tenants, then it must be held 
that he recovered them at a time when the 
property was in possession of the mort- 
gagors, Therefore, the condition in the 
mortgage deed as to the appropriation of 
rent towards interest did not come into 
operation. The District Judge has held that 
the mortgagee had not been in possession of 
the mortgaged property and the relation- 
ship of landlord and tenant did not come into 
existence either between the mortgagee : and 
the mortgagors or between the mortgagee 
and the tenants of the mortgagors. This is 
a finding of fact which operates against 
the respondents. In my view, ,therefore, no 


_Taterest as such can be held to have been 
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paid by the mortgagors tothe mortgagee . 


and therefore, the latter is not entitled 
to claim exemotion on this ground. 

The result is that this appeal must be 
accepted and the decree of the District Judge 
modified to this extent that there will be a 
decree for possession of a one-fourth share 
in the property in suit in favour of the mort- 
gagees against Tirath Singh and Kesar 
Singh, defendants with proportionate costs. 
The suit as against the other defendants 
shall be dismissed. There will be no order 
as to costs in favour of the defendants 
as against whom the. suit has been dis- 
missed. . 

Abdul Rashid, J.—I agree. 

A. Decree modified. 


BOMBAY HIGH COURT. 


Civil Revision Application No. 359 of 1931, 


November 22, 1932. 
a _Parsak AND Baring, JJ. 
PREMCHAND VADILAL—PLAINTIFF 
f — APPLICANT 


V TSUS 
MITHABHOY &:CO.—Dsrenpants— 
OPPO ITE PARTY. 

Presidency Small Cause Courts Act (XV of 1882), 
s. 88—Triai Judge refusing stay of suit —Decision 
of suit on merits without objection from parties— 
Full Court, whether competent to interfere with.dis- 
cretion of trial Judge . ; 

Where a Judge of the Presidency Small Cause 
Court refuses to stay proceedings in a suit either 
under s, 19, Arbitration Act, or under cl. I8 of Sch. 
II, Oivil Procedure Code, and decides the suit 
on the merits without obj:ction from the parties, 
the Full Oourt of the Presidency Small Cause Court 
is not competent, under s 38, Presidency Small 
Uause Oourts Act to revise the order by interfering 
with the discretion of the trial Judge and to grant 
a*stay, and if the Full Court grants a stay it will 
bs acting inthe exercise of its jurisdiction with 
material irrégularity Ram Prosad-Suraj Mall v., 
Moha Lal-Lachminarain (1) and Appava Rowther 
v. Seent Rowther (3), relied on. [p. 644, col. 2] 

Civil Revision Application against an 
order passed by the Full Court of Small 
Causes at Lombay, in Suit No. 32753 of 
1930. . . 

Mr., G. N. Thakor with him Mr. B.G. 
Thakor, for the Applicant. 


Messrs. A.G. Desai and K.V. Rege, for the 


Opposite Party. 


suit in the Presidency Court of Small Causes 
at Bombay to recover the customs duty and 


other charges paid by him in-‘respect of, 


certain cases of piece goods which arrived 
in Bombay. In April, 1929, the plaintiff, 


indented for nine cases of piece-goods from . 
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the defendants’ firm. The plaintiff's conten- 
tion was that the goods were not of the same 


“quality and colour, and two arbitrators were 


appointed to decide if the cases were of the 
contract, colour and shade. In April 1930; 


. the arbitrators agreed in their decision that 


the goods were not of the contract colour, or 
shade. They, however, differed on, another 
point. Subsequently the plaintiff cancelled 
the contract and refused to take delivery. 
The defendants made an application to the 
High Court to have an umpire appointed, 
and in August, 1930, Wadia, J., refused the 


application on the ground that only one 


point was referred tothe arbitrators, name- 
ly the quality of the goods, and the ar- 
bitrators had agreed uponthe dispute which 
was referred tothem, and if they differed 
on apoint which was outside the scope of 
the reference, there was no ground to appoint 
an umpire and it was more a concern of the 
parties. In October, 1930, the plaintin the 
present suit was filed,and (hough no separate 
application was made fora stayof the suit 
under s. 19 of the Indian Arbitration Act 
or undercl. 18 of the Second Schedule to the 


-Civil Procedure Code, the point was raised . l 


by the defendantsin their defence which con- 
tained sixteen points. 

The question as to whether there should 
bea stay of the suit was first decided by 
the fifth Judge of the Court of Small Causes 
in February, 19831.. He proceeded on the 
ground that Wadia, J., in his judgment 
observed that the legal consequence of the 
unanimous finding was the concern of the 
parties andnone ofthe arbitrators, and on, 
a consideration of, the events that occurred, 
the learned trial Judge was of opinion that 
the defendants were not entitled tohave the 
suit stayed to enable the parties to. have a 
recourse toa second arbitration. The case 
then went on before the Small Cause Court 
Judge, evidence was led by the defendant 
and eventually a decree was passed in 
favour of the plaintiff for Rs. 903-3-0 and. 
costs. Anapplication was made to the Full 
Court, andthe Full Court differing from. 
the view of the tria] Court as to the construc-. 
tion of cls. 21 and 22in the contract and as 
to theeffect of the judgment of Wadia, J., 
set aside the decreeof the ‘trial Court and 


: . _ ` ordered astay of the proceedings. 
Patkar, J.—In this case plaintiff filed a 


It is contended before us, first, that under 
8. 38 of the Presidency Small Cause Courts 
Act, the defendants ought to have gone to the 
Full Court against the original order. Further 
it is- contended that after the defendants 
acquiesced in going on with the suit on the 
merits, they could not: re-agitatethe same 
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que tion before the Full Court and assum- 
ing that it was open to re-agitate the ques- 
tion before the Full Court, the Full Court 
was not right in interfering with the discre- 
ticn of the trial Court, and lastly, it was 
contended that on the merits, in view of the 
decision of Wadia, J., the Full Court wes 
riot competent to adopt the construction 
which it placed on cls. 21 and 22 of the con- 
tract, andon the merits the order of the Full 
Gourt was wrong. 

The firs! question with which I shall deal in 
this application is whether the Full Court 
had jurisdiction to stay, or acted with 
material irregularity in staying the prccce?- 
ings in the suit after the trial Court 
refused to stay them either under s. 19 of 
the Indian Arbitration Act or under cl, 18 
of the Second Schedule to the CivilProcedure 
_ Code. lt appears from the proceedings of 
the trial Court that after the trial Court 
refused to stay the proceedings, evidence 
was led on behalf of the defendants, the suit 
was contested and a decree was passed in 
favour of the plaintiff. After the decree was 
passed by the trial Court in pursuance of its 
-decision that there was no ground for stay of 
the proceedings, the question arises as to 


whether the Full Court could stay the pro- 


ceedings. 


In Ram Prosad Surajmull v. Mohan Lal 


Lachminarain (1), it was held that where an 
action has been commenced upon a contract 
which contains a provision for reference to 
arbitration, even if a reference to arbitra- 
tion has been made before the commence- 
ment ofthe suit, the award is of no effect, 
unless the suit has been stayed pending the 
arbitration, and that if the Court has refus- 
ed to stay an action, or if the defendant has 
abstained from asking it to do so, the Court 
has seisin of the dispute and it is by its deci- 
sion alone, that the rights of the parties 
are settled. In that case reference is 
made to the case of Doleman & Sons 
v. Ossett Corporation (2), where it was 
observed by Farwell, L. J., that the plaintiff 
cannot be deprived of his right to have 
recourse to the court when the agreement is 
a mere agreement to refer, unless the court 
make.an order to that effect under s. 40f the 
English Arbitration Act,1889 (correspond- 
ing to s. 19 ofthe Indian Arbitration Act, 
1899). In Ram Prosad's case (1) there was an 
arbitration and also an award, and the Court 
having refused tostay'the action, it was 
held.that the Court had seisin of the dispute 
(1) 60~Ind Oas. 895; 47 O 752; 35 O L J 67. 


(2) (1912) 3 K:B 257: 81 L JK B 109%; 107 LT 
53l; 76 J P 45710 LG R915, 


PREMOHAND VaDILAL D. MITHABHOY & Co. 


144 10 


and itwas by its decisien, and by its deci- 
sion alone that the rights of the partics were 
to be settled. 

In the present caseon the point on which 
there is alleged to bea fresh difference of 
opinion between the parties, there has been 
no arbitration and anaward, but it is con- 
tended onthe one sidethat under cl. 22 
there is a provision for reference to arbitra- 
tion while the right to refer to arbitration 
has been denied by the other side. The 
court, as amatter of fact, refused to slay 
the action and it is difficult to hold thatthe 
alleged agreement set upin cl. 22 would 
enable the Full Court after a decree has 


been passed by the trial Courtto stay 
the suit. | 
The same view was taken inthe 


case of Appavu Rowther v. Seeni Rowther 
(4), where it was held thata private 
reference to arbitration of a subject 
ofa dispute does not prevent either party 
filing a suit in a Court of law in respect of 
the same matter; that the arbitrators there- 
upon become functus oficio and any award 
by themis without jurisdiction; and that 
where there‘is a previous agreement to refer 
a matter to arbitration anda suit is filed in 
respect of the subject-matter of that agree- 
ment, the Court has a discretion under s. 18 
of the Second Schedule to the Civil 
Procedure Code to stay the trial of the 
suit. It was observed at page 1174 as 
follows :— : 
“In order to provide against the contumacious con- 
duct ofa plaintiff who has agreed to refer, but who 
wants to resile from it by instituting a suit, s. 18 
of the Second Schedule has been introduced. Under . 
that section ifthe court is appraised that an agree- 
ment to refer was entered into, it may stay the 
trial of the suit. In a given case, the court may 


"consider thatthe arbitrators would be able to decide 


the case far more efficaciously than the court itself. 
In such acase, the court may ask the arbitrator 
to give his decision. But the discretion is in the 
court, the paramount idea being that a tribunal 
constituted by the parties should not come in con- 
flict or usurp,the function of the tribuval which the 
sovereign has provided.” 


Section 190f the Indian Arbitration Act 
and cl. 18 of the Second Schedule to the 
Civil Procedure Code, give a discretion to 
the court. The words are permissive and 
not imperative. The words “may make” 
make it abundantly, clear, and the juris- 
diction to stay the proceedings arises if the 
court is satisfied that there is no sufficient 
reason why the matter should not be refer- 
red in accordance with the submission. It 
is, therefore, largely. a matter inthe discre- 
Bn ag Ind. Oas. 514; 41 M115; 33M LJ 177,-6 L 


*Page of 41- M.—|,4d.] = 





| 
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tion residing in thetrial Court. Russell on 
Arbitration, 11th Edition, page 102, ob- 
serves : — 

“This discretion, in accordance with the ordinary 
rules of law, must be judicially exercised, but where 
it has been so exsrcised it will not readily be 
interfered with, even though the tribunal which is 
asked to review it may feel that, ifthe decision had 
rested with them, their own conclusion might have 
been different.” 


In the present case there is not merely an 
order refusing stay but there is also an 
acquiescence of the defendants in the order: 
Under s. 19 of the Arbitration Act taking 
a step in the proceedings disentitles a party 
from applying for stay: Ochs v. Ochs 
Brothers (4).. When the trial Court has 
refused to stay the proceedings and exercis- 
ed the discretion in a particular way, and 
one of the parties, who wished* the matter 
to be referred to arbitration, acquiesces in 
the order, leads evidence and takes a chance 
of success in the first Court, it is difficult 
to hold that an Appellate Court can inter- 
fere with that discretion. The powers con- 
ferred on Small- Cause Courts under s; 38 
can be more properly described as revisional 
than as appellate rowers though not restrict- 
ed to interference on questions of law: See 
Sanoo ‘Narayan v. Dinkar Jagannath (5) 
and In re Shivlal Padma (6). Whena dec- 
ree has been passed in a suit it is a con- 
tradiction in terms to.say that the appel- 
late or revisional Court can stay the 
guit, . we 

I think, therefore, that the Full Court had 
no jurisdiction, after the decree had been 
passed by the trial Court, to stay the suit 
or at least acted in the eXercise of its juris- 
diction with material irregularity in staying 
the suit. ` 

Tt is unnecessary, therefore, to go into 
the question as to whether the trial Court 
was right in its view that under cls. 21 and 
22 it was not necessary to refer the matter 
to arbitration, and that the judgment of 
Wadia, J., precluded a second reference to 
arbitration. 

It is also unnecessary to consider whether 
an appeal lay tothe Full Court from the 
preliminary decision made by the trial 
Court in this case that a stay should not be 
ordered. It is contended on the one hand 
that the words “or order” in s. 38 of the 
Presidency Small Cause Courts Act would 
include an order of the present character. 


(4) (1909) 2 Ch, 12]; 78 LJ Ch 555; 100 LT 880; 
53S J Ad? 

(5) 48 Ind Cas, 486; 42 B 80 atp. 85; 19 Bom. L 
R 914 ` 


(6). 5 Ind. Cas 862; 34 B 316; 12 Bom L R130; 11 


Or. LJ 271. 
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On the other hand, reliance is placed on 
the explanation to s. 38, and it is contended 
that it is only when a decree is passed that 
an appeal can be filed and no appeal is 
permissible against an interlocutory order. 
Assuming, however, that the contention is 
right that there was no appeal to the Full 
Court from the preliminary order made by 
the learned Judge, I am inclined to the 
view that after the trial Court has exercised 
the discretion in refusing to stay and order- 
ing the suit to proceed, and the defendants 
having taken active steps to contest the 
suit and having led evidence in the suit 
and a decree having been passed, the Full 
Court, in’ my opinion, ought not to have 
ordered a stay of the proceedings. 

On these grounds. would reverse the 
order of the Full Court and restore that of 
the trial Court with costs throughout on the 
defendants. 


Barlee, J.—I agree. Mr. Desai's argu- 
ment for the opponents is that the order of 
the trial Court refusing to refer the dispute 
to the arbitrators was wrong, thathe must 
have an opportunity of challenging that 
wrong order, and that he could not do s9 
by appealing immediately inasmuch as no 
appeal against an interlocutory order could 
be made, but he was obliged to wait until 
a decree had been passed, and that in his 
appeal against the final decision of the trial 
Court he was entitled to raise the question 
whether that court was right in assuming 
jurisdiction. Now, I am not prepared to 
say that a party must have an opportunity 
of challenging a wrong order. There are 
many orders which cannot be challenged. 
Secondly, I am not prepared to’ say that 
s. 38 of the Presidency Small Cause Courts 
Act, precluded Mr. Desai’s client from chal- 
lenging the order at once on its being made. 
Section 38 gives the Full Court jurisdiction: 
where a suit has been contested, ‘on the 
application of either party, made within 
eight days from the date of the decree. or 
order in the suit, to order a new trial to be 
held, or alter, set aside or reverse the decree 
or order.’ That means, it is contended, and 
I am prepared to agree, a decree or an order 
in the-nature of a decree, îi. e., an order 
which finally decides ons or more of the 
questions in dispute between the parties, 
Nevertheless in my opinion, the opponents 
could have gone to the Full Court, for one 
of the principal questions in dispute bet- 
ween the parties at the time was Whether 
there should be a further reference to arbit- > 
tation ‘or whether the case should be con- 
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tinued in court, and that dispute was settled 
finally, so’ far .as the trial Court 
was concerned, by the order of the trial 
Judge refusing to refer to arbitration. 

But assuming that Mr. Desai is right and 
there is no appeal, still Tam not prepared 
to say that he had aright to challenge the 
order in. appeal.-against the final decree. 
What he was.asking the Full Court to do 
was to set aside the decree of the trial 
Judge not onthe ground that it was mis- 
taken'or that the court had no jurisdiction, 
buton the ground that the learned Judge 
of the trial Court would have been better. 
advised had he exercised his jurisdiction 
jn another way. This request, in’ my opin- 
ion, should not have been granted. I agree 
with my learned brother that once the court 
had assumed jurisdiction and had actually 
passed a decree, it was: beyond the power 
of the Full Court to ignore that decree, 
and treat it as ifit was a nullity, and to 
order a stay of proceedings which had 
already been finished. On this point. the 
applicant must succeed. I understand that 
this-point was. not brought before the 
learned Judges of the Full Court, and there- 


fore, we have not had the benefit of their . 


view, butI can see no answer to the argu- 
ment put forward by the learned Counsel 
for the applicant. 


NA. Order accordingly. 


_ LAHORE HIGH COURT. 
Second Civil Appeal No. 2062 0f 1928. 
_ May 23, 1933. in 
Jar LAL AND ABDUL RASHID, JJ. 
- ALI AND ANOTHER —DEFENDANTS— 

- APPELLANTS ; 
VETSUS 
FAZLA-—PLAINTIFF—RESPONDENT. 
~ Customary Law (Punjab)—Alienation~Gujjare— 
Powerto make giftsto daughter in return for 
services—Riwaj-i-am, value of—Onus of proof of 

incorfectness. . .. : i 
`A, Gujjar is entitled by custom to makea valid 
gift of a portion of his ancestral estate to his 
daughter in return for’ services rendered by her, 
even in: the presence of grandsons. 


Alienationin favour of relations between whom 
and the alienor there ‘is some tie as by their 
having been brought up by him or by their being 
associated with him -or by their assisting him in 
gultivation or rendering him services in the manage- 
ment of land when he himself was incapable of 
doing so are very generally recognised by cus- 
tom. ` be 

An entry in a riwaj-i-am of special custom 
though vasupported by instances is prima facie 
. proof of that custom and places the onus of re- 
uttal upon the party disputing the correctness of 
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the entry. Labh Singh v, Mango (2) and Beg v. 
Allah Ditta (3), followed Umra v. Raji (1), dis- 
tinguished. i 
Second Civil Appeal from the decree of 
the Additional District Judge, Jhelum, dated 
the 26th March, 1928, reversing that of the 
Subordinate Judge, Second Class, Gujrat, 
dated the 17th October, 1927. : 


Messrs. Jalal-ud-Din Mohammad Amin 
and N. C. Mehra, for the Appellants. 

Mr. Ghulam Mohy-ud-Din, for the Res- 
pondents. 


Abdul Rashid, J.--The parties to this 
litigation are Gujjars of village Gumti, 
Tahsil Kharian, District Gujrat. On the 
9th January, 1927, Ali defendant-appellant 
gifted one-third of his land to his daughter 
Musammat Raj Bhari by meansof a regis- 
tered deed of gift. Itis recited inthe deed 
by the donor that his only son had died about 
ten years ago that his grandson (son's son) 
was minor, that he was too old and weak 
tocarry on the cultivation himself, that he 
had asked his daughter and son-in-law to 


“ reside with him and assist him in cultiva- 


tion, and that he had made the gift in 
question to his daughterin lieu of services 
rendered by her and her husband ` for a 
period of ten years. The plaintiff-respon- 
dent, a grandson of Ali instituted the 
present suit for a declaration to the effect 
that the said gift will not affect his rever- 
sionary rights after the death of Ali. -The 
trial Court dismissed the plaintiff's suit on 
the ground that it had been : established 
that Musammat Raj Bhari and her husband 
had rendered servicesto Ali for a period of 
about ten years and that a gift of a portion 
of his estate by a proprietor to his daughter 
for services rendered wasvalid by custom 
in the presence of his grandson. The 
District Judge, however, accepted the 
appeal and granted the plaintiff the decree 
prayed for. The defendants have come up 
in appeal to this court onthe strength of 
the certificate granted by the learned District 
Judge. 

- The only question for. determination in 
this appealis whether a custom allowing a 
Gujjar to gift a portion of his ancestral estate 
to hisdaughter in the presence of his grand- 
son in return for services rendered by 
her has been established. The appellants’ 
Counsel has conceded that the instances 
quoted by his witnesses do not. help him 
as they all relate togifts made by sonless 
proprietors to their daughters. He places 
his reliance mainlyon para. 12 of the 
riwaj-i-am of 1868 and on Umra v. Raji 
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(1). Paragraph 12 of the riwaj-i-am of 1868 
runs.as follows : 

Question :—In case a deedof gift is not 
executed as an authority andthe daughter 
or her descendants or her husband livedin 
the village of the father of the daughter and 
her father died without executing a deed 
of gift in writing and the donees are in 
proprietary possession, will the donees own 
the property after the death of the original 
proprietor or the proprietor himself ? 

Answer :—If the proprietor had put the 
daughter into possession of the subject of 
the gift, by keeping herin his house, and 
the deed of gift was not executed but it 
might be a verbal one, in that case the 
daughter or her descendants would be the 
proprietor in possession. If any proprietor 
brings his daughterorher descendants at 
thetime of his death and makes averbal or 
written gift it shall not be valid. Instance: 
Gujjar Katana in Mauza Majra Azmat, 
proprietor, caste Gujjar, Got Kothana, had 
given his property to his daughter and put 
her into possession in his lifetime. After 
his death the descendants of his daughter 
became the proprietors qf 46 ghamaons. 

The learned District Judge has held that 
the above entry in the riwaj-i-am of 1868 
does not help the defendants as it apparent- 
ly refersto adaughter whose husband had 
been made a Khanadamad. The essence 
of the institution of Khanadamadi is that 
the doli of the daughter should not leave the 
house of her father but that her husband 
should before the consummation of the 
marriage come to live with her father. 
In my.opinion, therefore, the entry in the 
riwaj-i-am quoted above does not refer 
only to the case of a daughter whose hus- 
band isa Khanadamad. It seems to me 
to include those cases where the daughter 
and her husband come to live with her 
father even after the lapse of a long.time 
from the solemnization of the marriage and 
render services to him. In the present case 
it has been established that the daughter 
and her husband rendered services to Ali 
fora period of ten years before one-third of 
his land was gifted by him to her. It 
has been laid down bya Division Bench of 
this court in Labh Singh v. Mango (2) that 


an entry in a riwaj-i-am of special custom . 


though unsupported by instances is prima 
facie proof of that custom and places the 
omus of rebuttal upon the party disputing 


(1) 85 Ind. Oas. 185; 5 Lah.473; 6 Lah. LJ 601; A 
I R 1925 Lah, 222, 

(2) 100 Ind. Oas, 924;8 Lak. 281; A I R 1927 Lah. 
341, 
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the correctness of the entry. This view ‘of 
the law ıs supported by:the Privy Council 
ruling in Beg v. Allah Ditta (3). As soon 
as the defendants produced the riwaj-i-am 
of 1868 in evidence the onus shifted to the 
plaintiff and he has failed to produce any 
evidence to show thata gilt by a Gujjar 
of a part of his estate to his daughter for 
services rendered by her is invalid. Umra 
v. Raji lk deals with the caseof a sonless 
proprietor and is therefore distinguishable. 
There are certain observations in that rul- 
ing, however, which show that gifts to 
daughtersofa partofthe ancestral estate 
by proprietors for services rendered by them 
are being widely recognised asvalid. Thé 
law relating to alienations in favour of re- 
latives in lieu of services rendered has been 
summedup at pages 215 and 216 of Ratti- 
gan's Digest of Customary Law, where ‘it 
has been remarked that alienations in favour 
of relations between whom and the alienor 
there is some tie as by their having been 
brought up by him or by their being as- 
sociated with him or by their assisting him 
in cultivation or rendering him services in 
the managementof land when he himself 
was incapable of doing so are very generally 
recognised by custom. 

The learned District Judge has held 


‘that para. 12 of the riwaj-i-am of 1868 can- 
-not be given effect to as the present riwaj-i- 
-am must be given preference. The learned 


Counsel for the respondent, however, has 
not been able to cite any passage from the 
latest riwaj-i am containing any provisions 
contrary to those contained in para. 12 of 
the riwaj-i-am of 1868. In respect of gifts 
to daughters for services rendered the entries 
in the riwaj-i-am of 1868 stand unrebutted. 

I would, therefore, accept the appeal, set 
aside the judgment of the learned Addition- 
al District Judge and dismiss the plaintiff's 


suit. The respondent is a minor and is the 
grandson of Ali the appellant. I should 
therefore leave the parties to bear their 


own costs throughout. 
Jai Lal, J.—I agree. 
A. : Appeal accepted. 
(3) 33 Tnd. Oas. 354; 45 P R 1917;12 PW R 1917; 
21 M LT 3:0: 32 M L J 615; 19 Bom. L R338; 15 A 
LJ 525; 2L O W N 842; 44 O 749; 26 O LJ 175; 44 I 
A 89 (P O.) 
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BOMBAY HIGH COURT. 
First Civil Appeal No. 127 of 1932. 
December 6, 1932. 

PATKAR AND BARLEE, JJ. 
HALEMABI—APPELLANT 

: versus 
` ARDESHIR B. CURSETJI anv OTHERS— 

RESPONDENTS. 

+ Workmen's Compensation Act (VIII of 1928), 3. 10 
—Injury . to workman—Workman considering it 
trivial—Notice, failure to give—Sufficient cause, if 
made out—Question as to reasonable cause—Question 
of law—Review. 

“Under the Workmen's Compensation Act, where 
an injured workman considers his injury to be trivial 
and one for which he is not entitled to compensation, 
sufficient cause is made out for failure to give notice 
under s. 10 Albison v. Newroyd Mill, Ltd. (1), 
“Fenton v. Owners of S. S. “Kelvin™ (2) and Webster 
v. Cohen Brothers (8), relied on. [p. 649, col. 1.] 

- The question whether the facts found by an arbitra- 
tor under the Workmen's Compensation Act, 
constitute reasonable cause for the failure of the 
injured workman to give notice of the accident or to 
‘claim compensation within the statutory period is a 
question of law, and the decision of the Commis- 
-sioner on the question is open to review. Ellis v. 
Fairfield Shipbuilding and Engineering Company (4), 
„followed: [ibid.] a 

‘First Civil Appeal from the decision of 
the Commissioner for Workmen's . Com- 

ensation in Bombay, in Application No. 
501-B 32 of 1931. , f 

Mr. S. C. Joshi (with him Mr. B. G. Modak), 
for the Appellant. f l 

Mr. H. C:-Goyajee (with him Messrs. Sme- 
tham, Byrne .&.Lambert), for the Respon- 
‘dents. S 

Patkar, J.—In this case the widow of 
‘one Muhammad Ahmed Shaikh Mahiboo 
claimed compensation for the death of her 
‘husband who died as a result of an injury 
‘which he sustained while in the employ- 
-ment of the respondents. 

Various ; contentions were -raised in the 
‘lower Court: (1) whether the applicant 
-was a dependent; (2) whether the deceased 
‘workman received an injury as the result 
of an accident which arose out of and in 
“the course of his employment, and whether 
the injury caused his death; and (3) whether 


notice was given as provided in s. l0of : 


the Workmen's Compensation Act,- and 
whether if such notice was not given, the 
failure to give notice was due to sufficient 
cause. On the first two points the Commis- 
sioner decided in favour of the applicant. 
On the last point he held that there 
was no sufficient cause to prevent the de- 
ceased from going to the Doctor and also 
informing his foreman, who was constantly 
on the ship, and therefore the failure to give 
notice was not due to sufficient cause. 

It appears that the deceased received an 
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injury on October 19, while he was doing 
work on the hatch of the boat S, S. Khand- 
alla and received an injury with the result 
that the nail was off the middle finger. 
He workedon for half a day and also at 
night onthe 19th, and worked on the 20th 
at night, on the 21st he did not work, on 
the 22nd he worked during the day, on the 
24th he worked day and night, on the 25th 
he worked during the day and on the 
26th he worked at night, on the 27th he did 
not work, and on the 28th morning he got 
lock-jaw and wasremoved to the hospital 
and died oftetanus at 94.mM. On October 
30, the applicant, the widow of the deceased, 
gave notice to the opponents claiming 
compensation for the injury received by 
the workman during the course of hia 
employment, and on November 21, 1931, 
she filed an application before the Com- 
missioner. 

Under s. 10 of the Workmen's Compensa- 
tion Act, a workman has to give notice of 
the accident as soon as practicable after 
the happening thereof. It is contended on 
behalf of the appellant that the notice given 
on October 30, was given as soon as pra- 
cticable after the happening of the accident. 
In the alternative it is urged that if no 
notice was given of the accident, the failure 
to give notice was due to sufficient causs 
under the second proviso to s. 10 (1). It 
appears clear from ths evidence, and there 
is also the finding of the learned Com- 
missioner, that the deceased appears to have 
worked upto the night of October 26. “Hé 


-became ill on the 27th and was removed 


to the hospital on the morning of the 28th 
It is 
clear that the deceased did not give any 
notice of the accident, and it is difficult to 
hold that the notice given by the widow 
after the death of the workman on October 
30, would be a notice of the accident. The 
question, however, for decision in | this 


_appeal is whether the failure to give notice 


was due to sufficient cause, 

It is contended on behalf of the appel- 
lant that a workman, when he receives an 
injury, isnot bound to give notice till he 
realises [hat he is entitled to compensation 
under the Act, and reliance is placed on 
the decision in the case of Albison v. 
Newroyd Mill, Ltd. (1) where a girl of 
fifteen on January 22, 1925, knocked some 
bobbins off the creel, one of which dropped 
on her nose causing it to bleed, but she 
continued at work after going to her 
superintendent, who wiped her nose, and 

(1) (1925) 18 B W O Q 474. -> 
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her nose swelled and was treated by her 
mother and she did not leave work until 
March 12,1925. It was held that notice to be 
given as- soon as practicable must be 
given assoon as the workman realises that 
his condition entitles him to compensation 
for injury by accident. The same view 
was takenin the case of Fenton v. Owners 
of S. S. “Kelvin” (2). At page 334* re- 
ference is made to the judgment of Buckley, 
L.J., inthe case of Webster v. Cohen Brothers 
(3), where it was observed at page 97f as 
follows :— F 

“We must distinguish between two different sets 
of facts: in the one the workman says ‘If things 
continue as they are, I shall never require to give 
notice ofany claim for compensation’; that might be 
reasonable cause for not giving notice. The other 
state of facts is this; the workmen says to himself, 
have had an accident; the results of which are seri- 
ous, but L think they will alter for the better. Iskall 
not give my employer notice of the accident, because 
if, as I hope, the results alter for the better, I shall 
never have to give notice of a'claim for compensation 


ab all, That is not reasonable cause for the failure 
to give notice of the accident.” 


The question, therefore, in such a case is 
whether the workman considers that he is 
entitled to compensation under the Act 
and whether he thinks that he shall never 
have to give notice of any claim for com- 
pensation because the injury which he has 
received is considered by him to be trivial, 
The same view was taken by Lord Dunedin 
in Ellis v. Fairfield Shipbuilding and 
Engineering Company (4), referred to by 
Lord Sankey in Shotis Iron Co, v. Fordyce 
Na it is observed as follows (page 
5094) :— 

. “A man may have an acéident, and honestly 
believe at the time that nothing serious has happened 
to him, and therefore, not conceiving that he has a 
good claim against his employer, makes no claim, 
but if it afterwards turns out that he has made a 
mistake in fact and really has been injured, that 


may be reasonable cause for his not making the 
claim within the six months " 


The learned Commissioner in this case 
considered that there was no evidence what- 
ever that the deceased thought anything 
of the kind, namely, that the injury was 
trivial, and that it was impossible for a 
Judge to draw inferences where there are 
no facts from which an inference can be 
‘drawn. He discarded the evidence of the wit- 
ness Chunilal Shivraj that it was a trivial 
injury on the ground that according to the 
witness the deceased went to the Doctor, 

(2) (1925) 18 B W O C +28. 

(3) (19014 6 B W O 092. . 

(1) (1913) S C 217 at p 223. 

(5) (1930) A O 503; 99 LJ P O 101; 143 L T 200; 74 
S J400: 46T L R354. 

*Page of (1925) 18 B. W. O. O.—[ Ed | 

Page of (1913) 6 B. W, C. GO. [Edi] 

tPage of (1930) A. O.—[E&.] 
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but in the latter part of the judgment 
he disbelieved the witnesson the strength of 
the evidence of the Doctor—Hormasji Dorabji 
Kapadya—and held that the deceased did 
not go to the Doctor. If the Commis- 
sioner’s view is right that the deceased did 
not gotothe Doctor, it would support the 
inference that at least in the opinion of the 
deceased the injury was trivial. The very 
fact that the deceased did work, accord- 
ing to the finding of the learned Commis- 
sioner, up tothe 26th night shows that the 
deceased considered that the injury was 
trival. If tetanus had not intervened and 
the man had not died on account of the 
effects of the tetanus, there is every pos- 
sibility that the workman would not have 
made any claim for compensation. Ac- 
cording to s. 3, sub-s. (1), cl. (aj, a workman 
is not entitled to compensation unless he 
is incapacitated for work for more than ten 
days, and it is difficult to hold that the 
deceased thought that he was entitled to 
compensation under the Act before the 
lapse often days after receiving the injury 
which he considered to be trivial. “The 
learned Commissioner has not given effect 
to the finding in his judgment that the 
deceased worked up to the night of the 
26th, that he became ill on the 27th and 
was removed on the morning of the 28th 
to the hospital where he died at 9 A m. of 
tetanus. Having regard to the fact that the 
deceased was in the habit of doing hard 
work, and particularly. to the fact that he 
is described as a gymnast, the slight injury 
that he received must have been considered 
by him to he trivial. The undisputed fact 
that he worked till the 27th is conclusive 
on the question that at least in the opinion 
of the deceased the injury was trivial and 
was such ihat he was not entitled to com- 
pensation under the Act. If that is so, 
the failure to give notice was, in my 
opinion, due to sufficient cause. 

It is urged on behalf of the respondent 
that there is difference in the English 
Act and the proviso tos. 10, and that it is 
the Commissioner who must be satisfied 
that the failure to give notice or institute 
the claim as the case may be, was due to 
sufficient cause. It was held in the case 
cf Shotts Iron Co. v. Fordyce (5) 
that the question whether the facts 
found by an arbitrator under the 
Workmen’s Compensation Act, 1925, con- 
stitute reasonable cause for the failure 
ofthe injuried workman to give notice of 
the accident or to claim compensation with- 
in the statutory period is a question of 
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law. It would, therefore, follow that the 


Commissioner's decision on the question’ 
q 


is open to review. Whenan appealis pro- 
vided under the Act,the Appellate Court 
is placedin the same position as the Com- 
missioner to decidewhether on the facts 
found the failure to give notice was or 
was not due to sufficient cause. In the 
circumstances of the present case, I think 
that thefailure to give notice by the de- 
ceased workman was due to sufficient 
cause within the second provisoto s. 10 
1), and therefore, the view of the learned 

ommissioner on this point is erroneous. . 

The result, therefore, is that the appeal 
will be allowed. The order of the lower 
Court dismissing the application must be 
set aside, and the case must be sent down 
to the Commissioner for decision on the 
merits. Costs will be costsin the applica- 
tion. 

Barlee, J.— I agree. In this case the 
accident occurred on October 19, and no 
notice was given at all by the deceased. 
He continued to work in the opponents’ 
employment until the 26th and he died on 
the 28th at9a. m. of tetanus. As he gave 
no notice the question whether notice was 
riven assoon as practicable scarcely arises. 
he first question in this case is really 
whether hiscase comes within the second 
proviso to s. 10, sub-s. (1) of the 
Workmen’s Compensation Act, that is to 
say, was the failure to give notice -due to 
sufficient cause? The second question is, 
have we jurisdiction in appeal to differ 
from the finding of the learned Commiss- 
ioner which is that the appellant, the 
applicant before him had not made out 
sufficient cause? On this question we have 
had a number of decisions cited to us, 
and with respect, 1 would quote the words 
of Lord Chancellor Sankey in the case 
of Shotts Iron Co. v. Fordyce (5) “Once again 
I should like to protest against the great 
number of cases whichare so often cited 
upon this Act. I prefer to go back if 
possible tothe words of the statute and 
notto consider such words through a vista 
of decisions” (page 508*), Therefore, I shall 
not refer to any cases except that which I 
have cited. Thedecision there was that it 
is sufficient cause forthe failure to make 
aclaim if the person injured has no 
idea that he can make any reasonable 
claim. 

In the present case the deceased suffered 
an injury toafinger. It did not prevent 
him from going onwith his work. He 

*Page of (1930) A. O,—[Zd] ae 
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did not think it necessary to go to the 
Doctor. He continued to work for six or 
seven days, and finally it was not this 
injury which was the cause. of his death 
but tetanus, which one might call a latent 
injury of which he could not know or did not 
know. Nowin dock work a workman must 
continuously suffer slight injuries, and, 
unless wehold that it is necessary for men 
to notify every bruise or scratch we must 
say that this man had sufficient cause for 
not notifying the trifling injury which he had 
suffered. He could not give notice of his 
danger forhe had no knowledge of it. 
He had noknowledge of any such injury, 
one might say, ascomes within the cate- 
gory of accidents for which a demand 
for compensation could not conceivably be 
made. Iam therefore, of the same opinion 
as my learned brother thathe had suff- 
cient cause fornot notifying the injury to 
his finger. 

Anappeal under s. 80 lies only when 
there is a substantial question oflaw. In this 
case I am of opinion that the learned 
Commissioner has erred in the exercise 
of his discretion when deciding whether 
there was sufficient cause in that he has 
left out of account some of the most 
salient facts. He  writes.—‘Mr. Joshi 
suggests that the deceased thought that 
the injury was so trivial that it was not 
worth bothering about.. On this point 
there is no evidence whatever before me 
that the deceased thought anything of the 
kind and itis impossible for a Judge to 
draw inference where there are no facts 
from which an inference can be drawn.” 
With respect I think that the learned Com- 
missioner has left out of consideration the | 
evidence whichis afforded by the conduct 
of the deceased that hethought his injury 
really trivial. Had he been troubled by it 
probably he would have gone to the 
Doctor who, as the learned Commissioner 
says, was on thespot andit is improbable 
that he would have attended to his work 
right up tothe date of his death which 
occurred some eight or nine days later. 
This is an error which, in my opinion, entitles 
us to interfere in this matter and I agree 
with my learned brother that the fair order 
is to give compensation andthat the case 
must now be remanded for a decision as to 


‘the amount. 


N.-A, Appeal allowed. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 2983 of 1926. 
December 7, 1932. 

. Tex CHAND AND Monrog, JJ. 
PARTAP CHAND AND 0THERS— 
DEFENDANTS ~APPELLANTS 
versus 


Musammat MAKHANI—PLAINTIFF AND _ 


OTHERS —DEFENDANTS —RESPONDENTS. 

Will—Absolute estate conferred on donee—Fur- 
ther interests given on termination of donee's inter. 
est~-Absolute interest, if affected—Civil Procedure 
Code (Act V of 1908), O. IX, r. 9—Applicability 
of-— Essential conditions. 

If an estate is given in terms which confer 
an absolute estate on the donee and then further 
interests are given merely after or on the ter- 
mination of that donee’s interest, his absolute 
interest is not cut down and the further interests 
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fail. Mohan Lal v. Nirajan Das (Ù, Sures Chandra 
v. Lalit Mohan Dutta iz) and Bipradas Goswami v. 
Sadhan Chandra B ınzr ji (3), relied on. [p. 653, col 2.] 

In order to make O, IX, r. 9, Civil Procedure Code, 
applicable to a case, it is necessary to show (1) 
that the subsequent suit isinstituted by the same 
plaintiff or person claiming under him, and (2) 
that the causeof action is the same. [zbid.] 
` First Civil Appeal from a decree of the 
Senior Subordinate Judge, Attock at Camp- 
bellpur, dated the 28th October, 1926. 

Mr. J. N. Aggarwal and Bhagat Gobind 
Dass, for the Appellant. 

Messrs. Kishen Dayal, Bhagwat Dayal, 
Bishan Narain and Din Dayal, for the Res- 
pondents. ) 

Judgment.—In order to understand the 
facts of this cuse it is necessary to refer to 
the following pedigree table: 


SANAN SHAH 


| 
Kattu Shah 
| 














Jawahira Shah=Musammat Lachmi 
| | 
Mohra Shah Musammat Amir Musammat Mano 
==Musammat Devi daughter of 
Bhagsudi f Musammat Lachhmi 
(widow of Musammat Jawai, 
Mohra Shah) defendant No. Musammat Makhani 
8 (does not daughter of Musam- 
claim inherit- mat Mano (plaint- 
tance.) iff No. 1 
| Narain Singh 
plaintiff No. 2. 
- mn | 
- S - Musammat Janna Musammat Musammat Musammat Kalo Musammat Sitan 
Ta | Lakho Sarasati (alive) defendant 
| (died sonless ) wife of No. 7, 
_ Brij- Lal ` 
[= | | i 
Diwan Ohand Bal Mokand Gokal Ohanan 
defendant defendant Chand de- daughter's son 
No. 1. No.2. of Musammat 


Kattu Shah and Jawahira Shah, sons of 
Manglu Shah, were well-to-do Khatris of 
Thatha, Tahsil Pindigheb, Attock District. 
Jawahira Shah was sonless but had two 
daughters Musammat Mano and Musammat 
Amir Devi,from his wife Musammat Lachmi. 
Kattu Shah had a son Mohra Shah who was 
married to Musammat Bhagsudi.” Mohra 
Shah predeceased his father and uncle. 
The exact date of his death is not known 
but all parties are agreed that he had died 
some time before 1883. He had no son, 
but left him surviving five daughters Mu- 


fendant No. 
3. - 


Partap defendant 


Saresati defend» 
ant No, 4. 


Kalyan Singh de- 


No. 5. fendant No. 6, 


sammat Jamna, Musammat Lakho, Musam- 
mat Sarasti, Musammat Kelo and Musammat 
Sitan. Of these Musammat Sitan alone is 
alive and is defendant No. 7 in the case. 
The other daughters are represented by their 
descendants, defendants Nos. 1 to 6. `A few 
‘years after Mohra Shah’s death, Jawahira 
“Shah also died in 1884. His widow Musam- 
mat Lachhmi and his daughters Musammat 
Mano and Amir Devi continued to live 
aay with Kattu Shah till his death in 
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On the 21st August, 1889, Kattu Shah 
had executed a will (Ex. P-26) which is 
printed at pages 70 to 72 of the paper book. 
This will was duly registered on the 22nd 
August, 1889. I shall discuss ils terms in 
a later part of the judgment; it will suffice 
to say here that under its terms the family 
properties were bequeathed to Musammat 
‘Lachhmi, widow of Jawahira Shah and 
Musammat Bhagsudi widow of Mohra Shah 
in equal shares, The plaintiffs’ case is that 
under the terms of the will, each of the two 

-widows became absolute owner of the share 
` in the properties which was devised to her 
and possessed full power of disposition over 
it, The defendants contend, on the other 
hand, that Musammat Lachhmi and Musam- 
mat Bhagsudi got life estates only. 

Three years. after the execution of the 
mill, Kattu Shah died, leaving extensive 
_jovable and immovable property and a 
flourishing business at Peshawar and Has- 
san Abdal, and on his death the two le- 
gatees, Musammat Lachhmi and Musammat 
Bhagsudi, entered into possession in ac- 
cordance with the terms af his will’ They 
geem to have lived amicably for some years 
but later on relations between them grew 


somewhat strained. On the 3rd February, 


1907, Musammat Lachhmi purporting to act 
as absolute owner of her half-share in the 
movable and immovable properties under 
the bequest made by Kattu,Shah, executed 
a will (Ex. P-27) by which she devised her 
entire share to her daughter Musammat 
Mano for her life without any power 
of alienation and after Musammat 
Mano’s death to her daughter Musammat 
Makhani (plaintiff No.1) and Musammat 
Makhani's son Narain Singh plaintiff 
No. 2) as owners. This will was registered on 
the 5th February, 1907, and Musammat 
Lachhmi died seven years later on the 17th 
April, 1914. It is alleged by the plaintiffs 
that on Musammat Lachhmi’s death effect 
was given to her will, and Musammat Mano 
remained in joint possession of the proper- 
“ties with the other co-sharer Musammat 
Bhagsudi till 1922 when Musammat Bhag- 
sudi died. f 
Mucammat Mano died a year later, and 
` on her death the entire property was taken 
possession of by defendants Nos. 1 to 7, 
who are the descendants of Musammat 
Bhagsudi. Accordingly on the 18th of July, 
1924, the plaintiffs Musammat Makhani and 
‘Narain Singh, brought the present suit 
‘agairfst defendants Nos. 1 to 7 for joint 
` possession as owners of one-half of the va- 
ious properties mentioned in the plaint. 
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They also sued for recovery of their ones 
half share of the debts which were alleged 
to be due by defendants Nos. 11 to 20 to 
Musammat Lachhmi and Musammat Bhag- 
sudi as per details set out at length in the 
heading of the plaint. The plaintiffs based 
their claim on (1) the will of Kattu Shah 
dated the 21st August, 1889, whereby, they 
averred, he had bequeathed one-half of the 


family estate to his brother Jawahira Shah’s.. ~< 


widow, Musammat Lachhmi as absolute 
owner and (2) the will of Musammat 
Lachhmi by which she had devised her 
entire share to Musammat Mano for her life 
and on MusammatMano’s death to the plaint- 
iffs in full ownership. 

The suit was resisted by defendants Nos. 1 
to7 on various grounds, most of which are 
not in dispute in appeal. The main de- 
fence raised by these defendants was that 
Kattu Shah’s will conferred only a life 
estate on Musammat Lachhmi in one-half 
of the family properties and that she had no 
power to make a valid bequest to the plainte 
iffs. It was furlher pleaded that the suit 
was barred under O. IK, r. 9, Civil Proce» 
dure Code, by reason of the dismissal in 
default of a suit which Musammat Mano 
had instituted against Musammat Bhagsudi 
for a declaration in1914. Some of the debtor» 
respondents denied that anything was due 
by them to Musammat Lachhmi and Mu- 
sammat Bhagsudi, others pleaded payment’ 
in full to Musammat Bhagsudi, while- some 
others stated that they would pay tothe 
person declared by the court to be the right« 
ful successor-in-interest of the two ladies. 

The learned Subordinate Judge held 
that, on a true interpretation of the will of 
Kattu Shah, Musammat Lachhmi had been 
made absolute owner of one-half of the prop- 
erties and that, therefore, she could make 
a velid bequest in favour cf the plaintiffs. 
He further held- that the present suit was 
not barred by reason of the disniissal of 
Musammat Mano’s suit in 1914, the cause of 
action in the two suits being entirely differ- 
ent He accordingly passed a decree in 
favour of the plaintiffs against defendants 
Nos. 1 to7 for joint possession of the prop- 
erties in dispute, except certain goods and 
ornaments which were not proved to have 
been in possession of defendants Nos. 1 to 7. 
The learned Judge also decreed the claim 
for Rs. 6,190 against Ram Chand defendant 
No. 12, but dismissed the suit against the 
other debtor-defendanis, 

Against this decree two appeals have been 
lodged in the court: (1) Civil Appeal No. 


2933 of -1926 by-defendants Nos. 1° to 


e 
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7 praying for total dismissal of the suit; and. 
(2) Civil Appeal No. 955 of 1927 by the: 
plaintiffs asking for a decree against de- 
fendant No. 16 (firm Mokham Chand-Radha 
Kishen) and defendant No. 20 (Firm Mohar 
Chand-Daswandi) for Rs. 1,200 and Rs. 
2 500 respectively. . 

The main question for determination in 
the defendants’ appeal is whether the. will of 
Kattu Shah (Ex. P-26) conferred full owner- 
ship or a mere life estate in the half-share in 
the properties which he had bequeathed to 
Musammat Lachhmi. The willis not avery 
artistically drawn up document but a 


careful perusal of its terms leaves no doubt 


as to its meaning. In the first paragraph 
the testator, after stating that he was 
childless, recited the fact that on the 14th 
Chet:.1940, (26th March, 1883) he and 
Jeawahira Shah had made a will in the 
presence ofthe brotherhood to the effect that 
Musammats Lachhmi and Bhagsudi were 
“the proprietors of our property”. He then 
proceeded to say that as Jawahira Shah 
had since died and he had become the 
sole owner of the property he made his 
last will and testament that “Musammats 
Bhagsudi and Lachhmi shall be considered 
as owners (Malik) of my entire moveable 
and immovable property in equal half 
shares”. He next referred to certain oral 
gifts of cash, ornaments and certain other 
movables which he had already made in 
favour of the widows, and declared as 
follows :— i 

The above-mentioned ladies will be owners 
(Malik) in equal shares of the rest of the 
property, i. e., money due from others, herd 
of cattle, camels ete., the immovable 
property which I have got at present and 
the amcunts due from certain persons as 
agents regarding which bonds were secured 
from them. “They will also enjoy full 
powers to alienate them.” He then made 


- provisions for certain charities and funeral 


` will live with her. 


expenses and wound up the document by 
stating that “even if no other writing is 


made after the execution of this 
will after the deaths of Musam- 
mats Bhagsudi. and Lachhmi their 


daughters shall beithe heirs to, and owners 
in equal shares of, the property of every 
description. No other descendant ete., shall 
have any claims thereto. 
Bhagsudi shall éxercise her rights over 
her half-share, while Musammat Lachhmi 
. After the death «of 
Musammat Lachhmi, her daughters Musam- 
mats Mano and Amir Devi, shall be regard- 
ed as owners,” 
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-It is conterided by the learned Counsel 

for the appellant that the only interpreta- 

tion, which according to well-settled rules 

of construction cf Hindu wills, can be 

placed on the clauses in the will declaring 

that the two ladies shall be the “owners” 

of his properties and that they ‘shall enjoy ` 
full power to alienate them”, jis that the 

testator conferred an absolute éstate on 

them. He contends, however, that these 

clauses should be read along with the last 

clause in which the testator provided on 

the “death of Musammat Lachhmi and 

Musammat Bhagsudi, their daughters shall 

be the heirs and owners. From this it is 

sought to be argued that the real intention 

of the testator was to give half of his 

property to each of the widows for her 
lifetime and on the death of each widow, 

her share was to devolve absolutely on 
her daughters. In my opinion ¡this con- 

tention is without force and ‘must be 
rejected. After a careful perusal of the 
will as a whole, I have no doubt that 
the provision in the last clause, relating 
to the gifts to the daughters, is not in 
defeasance of the absolute estate conferred 
on the two widows in the earlier clauses, 

but isa “gift over” of the property of 
each widow on the termination of her life. 

If this is the correct interpretation of the 
will, there can be no doubt that the “gift 

over” is void and must be considered ag 

non-existent in the eye of the law. The 
proposition of: law is firmly éslablished 

that if an estate is given in terms which 
confer an absolute estate on the donee and 

then further interesis are given merely 
after, or on the termination of, that donee’s 
interest, his absolute interest is not cut 
down and the further interests fail: Mohan 
Lal Niranjan Das (1), and Sures Chandra 
v. Lalit Mohan Dutta 31 Ind. Cas. 405 (2) 

and the ruling cited therein: gee also to 

the same effect Bipradas Goswami v. 

Sadhan Chandra Banerji (3). I hold, there- 
fore, that Musammat Lachhmi took an- 
absolute interest in the half-share of the 
properties. left by Kattu Shah:and that 
she was competent to bequeath! it to her 
daughter Musammat Mano for her life and 
then to the plaintiffs absolutely. ., 

Mr. Jagan Nath concedes that on this 
finding the present suit is not barred 
under O. IX, r. 9, Civil Procedure Code by 
reason ofthe dismissal in. défault of a 

(1) 60 Ind. Cas 619; 2 Lah 175 
at Ind. Cas. 405; 23 O WN 468; 20 L J 
(3) 120 Ind. Cas, 810: 56 C 790 at p, 798: 

199 Cal. 801; Tacs Rul (1980) Cal go, 2" "9% 4 ER 
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former suit which Musammat Mano institut- 
ed against Musammat Bhagsudi in 1914. 
In order io make that rule applicable it 
is necessary to show (1) that ihe subsequent 
suit is instituted by the same plaintiff or 
person claiming under him, and (2) that 
the cause of action is ihe same. In the 
present ‘case neither of these 
elements exists. The previous suit was 


instituted by Musammat Meno, who . was. 


ia possession for her life under the will 
of Musammat Lachhmi: the present suit 
is by her daughter and daughter’s son, 
who have an independent title of their 


own as persons entitled to succeed.on the 
The former 


death of Musammat Mano. 
action was one for declaration by Musammat 
Mano who was in joint possession of the 


property with Musammat Bhagsudi and’ 


the alleged cause of action was a certain 
doubt alleged’ to have . been cast 
on her title, The cause of ection for the 


present suit arose on’ Musammat . Mano's- 


death when defendants Nos. 1-to 7 took 
exclusive possession of ihe entire properly 
and resisted the plaintiffs, who are owners 
of the half of the properties, to enter into 
joint possession. Order IX, r. 9, therefore, 
does not bar the suit and the plea was 
rightly rejected by the learned Subordinate 
Judge. 

In the defendants’ memorandum of 
appeal, however, a further point was raised 
that the lower Court should not have passed: 
a decree for Rs. 6,190 against Ram Caoand, 
defendant No. 12. Theonly person affected 
by this finding was Ram Chand and he 
has not appealed. Indeed, his Counsel has 


stated before us that he does not object’ 


to the decree which the lower Court has 
granted to the plaintiff againsb him, and 
that he has actually paid the amount 
decreed to the plaintiffs. It appears that 
Ram Chand owed Rs. 20,000 odd to Musam- 
mat Bhagsudi and Musammat Lachhmi 
jointly. After Musammat Lachhmi’s death, 
Musammat  Bhagsudi realized about 
Rs. 14,000 frum Ram Chand, and when 


disputes arose as to Musammat Lachhmi's 


property, Ram Chand withheld payment 

of the balance pending the result of this 
litigation. The appellanis have realized 
more than Musammat Bhagsudi’s share of 
the loan, and they cannot object to the 

balance being paid over to the plaintiffs, 
as Musammat Lachhmi’s heirs. 

. The result, therefore, is that the defend- 
‘ants’ ‘appeal (Civil Appeal No. 2983 of 
:1926) must be dismissed. The appellants 
_ phall pay separate costs to the plaintiffs- 
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respondents Nos. 1, 2 and Ram Chand 
respondent No. 3 as he was quite unneces- 
sarily impeaded. 

. In the cross-appeal filed by the plaintiffs 
the dispute relates to two small sums of 
Rs. 2,509 and 1,209 respectively which 
they claimed from defendants Nos. 20 and. 
16 respectively. The claim against defend- 
ant No. 20, is admitted by his Counsel] Mr. 
Shamair Chand, who has explained that 
the sum of Rs. 5,000 was due by him tọ 
the. two widows that half the amount had 
been paid to Musammat Bhagsudi’s heirs, 
and his client is prepared to pay the 
remaining half to whosoever.is adjudged to 
be the heir of Musammat Lachhmi in the 
present litigation. Counsel has stated that 
in view of the findings .of this court, his 
client is prepared to pay the amount to 
the plaintiffs and that. a decree for 
Rs. 2,500 may be passed in their favour 
against him. 

. With regard to Mohkam Chand defend- 
ant No. 16, the plaintiffs’ claim is for 
recovery of Rs. 1,200 being one-half of the 
debt of Rs. 2,400 which was admittedly 
due by him tothe two ladies. It has ncw 
t:anspired that Mohkam. Chand paid the: 
whole of thissum to defendants Nos. 1 to 7 
in a suit which they “had filed against 
him. This is admitted by Mr. Jagan 
Nath on. behalf of these defendants, and 
he says that Musammat Sitan had been 
granted a succession certificate for recovery. 
of this sum by the Civil Court. As a 
result of the findings on the principal 
issues in this case, defendants Nos. 1 to7 
are not entitled to the whole amount: 
they must pay one-half of it to the plaint- 
iffs. 

I would, therefore accept Civil Appeal 
No. 965 of 1927 and passa decree for Rs. 2,500 
against defendant No. 20 Firm Mohar Chand 
Daswandhi and for Rs. 1,200 against 
defendants Nos. 1 to 7, Having regard to 
all the circumstances I would leave the 
parties to bear their own .costs of this 
appeal. 


- N-A. Appeal accepted. 


OUDH CHIEF COURT. 
First Civil Appeal No. 40 of 1931. 
January 19,1933. ° — 
Raza AND SMITH, JJ. 
. Shah HABIB. ASHARF AND OTHERS— 
PLAINTIFFS - APPELLANTS’ z 


- Versus. . ; 

Shah SYED WAJIH-UD-DIN 
Aa DEFENDANT-RESPONDENT. => 
Muhammadan Law—Wakf—Dedication of propert 
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in perpetuity, necessity of—Provision for subsequent 
division of property in case of mismanagement of 
sajjadanashin— Whether vitiates nature of waki— 
Sajjadanashin, duty to maintain accounts. 
The word “ wakf” literally signifies “ detention”; 
technically if means a dedication in perpetuity of 
some property for a pious purpose, or a succession 
of pious purposes When a “wakf is made of a 
property, the proprietary right of the grantor is 
divested therefrom and it remains thenceforth im 
the implied ownership of the Almighty. The usu- 
fruct alone is applied for the benefit of human 
beings and the subject of the dedication - becomes 
inalienable and non-heritable in perpetuity. Where, 
however, property left by the ancestor is divided 
by the descendants as their private property in this 
way that they divide half ofthe property among 
themselves and set apart the remaining half for 
the expenses ofa shrine placing the same under the 
management of the sajjadanashin, one of themem- 
bers of their family, with a condition that they 
would divide it subsequently in case of mismanage- 
ment or misappropriation on the part of the 
sajjadanashin, the arrangement does not establish 
a permanent dedication of the property for any 
purpose recognised by the Muhammadan Law as 
religious, pious or charitable, and there is really no 
dedication of the property as wakf, the condition of 
“ dedication of property in perpetuity “ being want- 
ine. be aaa Ashraf v: Murtaza Ashraf (1), 
applie : 
PA sajjadanashin of a Muhammadan wakf who is 
in possession of a property given to him to apply 
the income ‘to the Urs ata dargah and the expenses 
of visitors and guests, is bound as a trustee or 
agent to keep accounts in order to show that he 
properly spends the income and applies it in the 
way directed. ; 


First Civil Appeal against the order, of 
the Additional Subordinate Judge, Fyzabad 
dated the 28th February, 1931. 

_ Messrs M. M. Ansari and Hyder Husein, 
for the Appellants. | 

Messrs. Jawad Husain and Faiyaz Ali, 
for the Respondent. 

Judgment.—This is a plaintiffs’ appeal 
from a decree of the Additional Subordinate 
Judge of Fyzabad, dated the 28th of 
February, 1931. 

The suit out of which this appeal arises 
isa sequel to the suit which was finally 
decided by this court on the 3166 of August, 
1929. 

The parties to the suit are the descendanis 
of one Shah Niamat Ashraf, who was a 
descendant of Haji Abdul Razzak, the 
nephew and successor of Shah Makhdum 
Ashraf, Shah Niamat Ashraf had three 
sons, namely, (1) Zakarya Ashraf, (2) Mak- 
sood Ashraf and (3) Yahya Ashraf. The 
plaintiffs Nos. 1 to 6 are the descendants 
of Maksood Ashraf, and the plaintiffs Nos. 7 
` to 9 the descendants of Zakarya Ashraf. 
“The defendant is a descendant of Yahya 
Ashraf. The suit relatesto certain shares in 
two adjoining villages, namely, Rasulpur 
Dargah and Kachhaucha, in the District of 
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Fyzabad, and the income of the Dargah 
(shrine) of Shah Makhdum Ashraf (a famous 
saint of the fourteenth century) at Rasulpur. 
Shah Niamat Ashraf, the ancestor of the 
parties, divided all the properties held by 
him among his three sons named above by a 
deed dated the 15th Rabiussani, 1214 Hijri, 
(Ex. 1). This took place about 136 years 
ago. Some disputes arose among ihe descend- 
ants of the three sons of Niamat Ashraf 
about the extent of their shares in 1859, and 
they were settled by a compromise dated 
the 80th September, 1859, (Ex. No. 2). It 
appears that the terms of the compromise 
were not clear on some points, and so a 
fresh compromise or agreement was execut- 
ed on the 31st of December, 1859, (Ex. No.5). 
The parties to these compromises or agree- 
ments were the leading members of the 
family to which the parties belong. Some 
disputes arose again among the descendants 
of the three sons of Niamat Ashraf at the 
time of the First Regular Settlement, and 
the matlers in difference were referred to 
arbitration through court. The arbitrators 
made their award, (Ex. 7), on the basis of 
the compromises or agreements mentioned 
above on the 14th of March, 1872, and then 
the Settlement Court passed a decree ac- 
cording to the award on the 4th of April, 
1872, (Ex. No. 8). A document called 
Iqrar i-malkan, (Ex. No. 9), was prepared 
at the First Regular Settlement in De- 
cember, 1872. This document, (Ex. No. 9) 
was duly signed and verified by 
all the leading members of the family 
on the 16th ofDecember, 1872. The 
principal terms of the agreements of 1859 
were incorporated in this document also. 
Thus the agreements of 1859 were duly 
confirmed in settlement proceedings. They 
were confirmed by the arbitrators, and the 
Settlement Oyurt, and the co-sharers them- 
selves. Under the terms of the agreement 
of 1859, half of the property in the villages 
in suit was to be divided among the descend- 
ants of Shah Niamat Ashraf, and the re- 
maining half was to remain in the posses- 
sion of the “Sajjudanashin™ for application 


of theincome to the Urs at the Dargah and 


the expenses of the visitors and guests etc., 
subject tothe condition that the descendants 
of Shah Niamat Ashraf were to divide 
the same (i. e, the remaining half of the 
properly) in case of mismanagement or 


-misappropriation of the income by the Sajja- 
danashin. i 


Shah Wajihuddin Ashraf, (the defendant), 
is the present Sajjadanashin of the Dargah. 
The office of Sajjadanshin has all along been 
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held by one of the descendants of Yahya property, and therefore decreed the plaintiffs’ 


Ashraf. 

On the 16th of August, 1926, some of the 
descendants of Zakarya Ashraf filed a suit, 
(No. 46 of 1926), for pessession of their 
shares in the property, alleging that the 
defendant (Wajih-ud-din Ashraf) had failed 
to discharge his duties as Sajjadanashin, 
and had misappropriated the income of the 
property, and that under the terms of the 
agreements mentioned above they were en- 
titled to recover from him their shares in the 
property which had been set apart, and the 
profits of which were to be used for the 
expenses of the Dargah. They based their 
claim on the agreements of 1859 and the 
settlement proceedings of 1£72 mentioned 
above. 

The claim was resisted by the defendant 
Shah Wajihuddin Ashraf. He denied the 
charges of mismanagement and misappro- 
priation brought by the plaintiffs against 
him ,and alleged that they (the plaintiffs)were 
not entitled to maintain the suit, and that 
the property in suit was wagf property 
which could not be divided and in which 
the plaintiffs could have no share. 

The learned Additional Subordinate Judge 
who tried that suit, (No. 46 of 1926), found 
that the plaintiffs were entitled to maintain 
the suit, that the defendant, (Shah Wajih-ud- 
din Ashraf, Sajjadanashin), had failed to 
pay the expenses of Urs held on the 25th 
and 26th of Muharram, and that he (the 
defendant) had misappropriated the pro- 
duce of the lands which he held under his 
own cultivation. He thus found that the 
charges were made out against the defen- 
dant, but he rejected the plaintiffs’ claim, 
on the 17th of November, 1927, on the ground 
that the property in suit was wagf property. 
He was of opinion that the property in suit 
-being wagf property, the condition in the 
agreements mentioned above, that in case 
the income of the property was not properly 
spent by the Sajjadanashin the property 
would be divisible among the signatories 
to the agreements and their heirs, was in- 
operative and could not be enforced. 

The plaintiffs’appeal in that suit was allow- 
ed by the learned DistrictJudgeof Fyzabad 
on the 8th of: October, 1928, The learned 
Judge agreed with the findings of the learn- 
ed Additional Subordinate Judge that the 
‘plaintiffs were entitled to maintain the suit 
-and that the charges brought by them 
against the defendant were made out. He, 
however, disagreed with the finding thai 

-the praperty in suit is wagf property. He 
held that the property in suit is not wagf 


claim with costs 

The de endant Shah Wajihuddin Ashraf, 
then came to this court in second appeal. 
The appellants’ learned Counsel confined 
his arguments to one point only. He argued 
that the property in suit is waqf property. 
The findings of the lower Appellate Court on 
other pointswere not and couldnot be challeng- 
ed in second appeal. The appeal was heard by 
a Bench of this court of which one ofus 
wasa member. Thiscourt agreed with the 

-finding of the learned District Judge that 
the property in suit is not wagf property, 
and the result was- that the defendant’s 
appeal was dismissed, on the 3lst of August 
1929. The case is reported as Wajihuddin 
Ashraf v. Murtaza Ashraf (1). 

The present suit was filed by the other 
descendants of Zakarya Ashraf and also 
the descendants of Maksood Ashraf, on the 
13th of October, 1929, for possession of their 
shares in the property in suit. The allega- 
tions on which the plaintiffs in ‘the present 
suit base their title, and the cause of action, 
seem to be identical with those of the plaint- 
iffs in the former suit. The defence of Shah 
Wajih-u-ddin Ashraf, (the defendant), in 
the present suit is practically the same as 
his defence in the formersu;t. The property 
in dispute in both the suits isthe same, 
though the shares are different. The value of 
the shares claimed by the plaintiffs in the 
present suit has been fixed at Rs.6,000, and 
hence this appeal has been filed in this 
court. | 

The following questions arise for determina- 
tion in this appeal:— . 

(1) Whether or not the property in suit is 
wagqf property? ' 

(2) Whether or not the charges brought by 
the pienine against the defendant are made 
out? ; 

(3) Whetheror not widows and daughter 
are excluded from inheritance by custom in 
the family to which the parties belong? ` 

The learned Additional Subordinate Judga 
has decided the first question against the 
defendant. He has decided the second and 
third questions in favour of the defendant. 


He has therefore rejected the plaintiffs’ 

claim. ` . 
We shall deal with these questions 

seriatim. | : 


Question No. 1.—We agree with the finding 
of the learned Additional Subordinate Judge 
on this question. The reasons which he. has 
given for his decision on this point appear 


(L) 120 Ind, Cas: 828: 6 OWN891; A I R1930 
Oudh 32; Ind. Rul, (1930) Oudh 28, <<} 
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to us to be irrefutable. The facts which were 
found in thisconnection in the former suit 
are thesame as have been found in .the 
present suit. It was held by this court in 
the“former suit that the word “waqf” literally 
signifies “detention;” technically it means a 
dedication in perpetuity of some property for 
a pious purpose, or a succession of pious 
purposes. When a “wagf” is made of a 
property, the proprietary right of the grantor 
is divested therefrom and it remains thence- 
forth in the implied ownership of the 
Almighty. The usufruct alone is applied for 
the benefit of human beings and the subject 
ofthe dedication becomes inalienable and 
non-heritable in perpetuity. Where, however, 
property left bythe ancestor is divided by 
the descendants as their private 
property in this way that they divide half 
ofthe property among themselves and. set 
apart the remaining half for the expenses 
of a shrine, placing the same under the 
managementof the Sajjadanashin, one of 
the members of their family, with a 
condition that they would divide it subse- 
quently in case of mismanagement or 
misappropriation on the part of the 
Sajjadanashin, the arrangement does not 
establish a permanent dedication of the 
property for any purpose recognised by the 
Mubammadan Law as religious, pious or 
charitable, and there is really no dedication 
of the property as wag, the condition of 
“dedication of property in perpetuity” being 
wanting, | i 

Thefactson which the previous ruling 


was based are thesame as the facts found . 


in the present suit. The respondent's 
learned Counsel has not been able to satisfy 
us that the facts are different in any respect. 


When the facts are the same we .see no. 


feason why the ruling Wajihuddin Ashraf 
v. Murtaza Ashraf (1), should not be 
followed in this case. 


wagf must be decided against the defend- 
ant on the facts as found in the present 
case. Wethereforeagree with the findings 
of the learned Additional Subordinate 
Judge that the property insuitis not wagf 
property, that it was the personal property 
of Shah Niamat Ashraf, and that it was 
entrusted to the Sajjadanashin under the 
agreements (Exs. 2 and 5) mentioned 
above. The question of wagf must 
therefore be decided against the defend- 


ant. 


Question No. 2.—There are three charges - 


against the defendant: — 
(1) Stopping the payment 
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of expenses ` 
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of the Urs of Shah Mukhdum Ashraf 
heldon the 25th and 26th of Muharam. 

(2 Bringing a large portion of the 
Dargah land in his sir and appropriating 
its produce towards his own personal use, 
and . 

(8) Keeping no accounts of the income 
and expenditure of the property in suit. 

[On the first charge the learned Judges 
held that the defendant was wrong in stopp- 
ing the payment of the expenses of. the 
Urs held on the 25th and 26th of Muharram, 


-and thatthis amounted toa breach of the 


conditions under which the property was 
entrusted tothe care of the Sajjadanashin.] 
- Second charge.—[The learned Judges held 
that the second charge was also made out 
against the defendant, though not to the 
extent alleged by the plaintiffs. ] 

Third charge.- The third charge is 
connected with the first and second charges. 
Though the defendant says that he keeps: 
accounts of the income of the wagf prop- 
erty, the fact is that. no accounts have 
been produced. It appears that he .does 
not really keep any accounts. In our 
opinion it was the defendant’s duty as a 
trustee or agent to maintain accounts to 
show that he was rightly and properly 
spending the income of the wakf property: 
upon the expenses of the Urs and Dargah. 
He has, however, failed to discharge 
his duties in this respect. Thus the 
ry charge is also made out: against 

im l 

The result is that all the three charges 
are made out against the defendant. We 
find,disagreeing with the learned Additional 
Subordinate Judge, that the defendant 
has failed to discharge his duties as 
Sajjadanashin and has misappropriated 
the income of the property. The plaintiffs 
are therefore entitled under the terms of 
the agreements mentioned above to recover. 
from him their shares in the property in 
suit. : , 

Third question.—The learned Additional 
Subordinate Judge has found that daughters 
and widows are not excluded from inheri- 
tance by custom as alleged by the plaintiffs. 
He has given very good reasons for his 
finding on fhat point. His finding is, in 
our opinion, unassailable. The appellants’ 
learned Counsel has not pressed the plea 
about custom in the course of arguments 
before us. Thequestion of custom should 


. therefore be decided against the appellants. 


It should be noted that the plea of res 
judicata was taken by the plaintiffs in 
connection with questions Nos, 1, and 2. 
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mentioned above. 


by the lower Court. The plaintiffs’ learned 


Counsel pressed the plea again in this court’ 


with reference to the recent decision of their 
Lordships ofthe Privy Council in the case 
of Munni Bibi v. Triloki Nath (2). This 
decision has been referred to in the later 
decisions of their Lordships of the Privy 
Councilin Kishun Prasad Pandey v. Durga 
Prasad thakar (3), and Maung Sein Done 
v, Ma Pan Myun (4). Lengthy arguments 
were addressed to usonthis question by the 
learned Counsel on both sides. 


In view of our findings on questions Nos. 


land 2, we do not think it necessary to 
decide the question of res judicata in dis- 
posing of this appeal. In our opinion ques- 
tions Nos. I and 2 must be decided in favour 
of the plaintiffs, irrespective of the question 
` of res judicata. 

. The result is that the plaintiffs are 
entitled toa decree for possession of their 
shares, whichshould be fixed according to 
Muhammadan Law. The learned Addi- 
tional. Subordinate Judge has calculated 
the plaintiffs’ shares, © disregarding the 
alleged custom, and his finding on that 
point has not been questioned before us. 
The learned Counsel of the parties are 


agreed that the extent of the plaintiffs’. 


shares according to that finding is as fol- 
lows:.: (The learned Judges stated the respec- 
tive shares and proceeded). Relief (a) (see 
plaint) will be granted to the plaintiffs 
accordingly, 

It is also agreed that the plaintiffs are 
entitled torelief (b) (see plaint) when their 
claim isdecreed in respect of relief (a). 
They are therefore, entitled also to a 
declaratory decree to the effect that they 
will get the ‘jarob-kashi’? and ‘charhawa’ 
(sweepings and offerings) at the shrine and 
the ‘sair fugara’, according to their shares 
inthe property in suit as detailed above. 

Having regard to all the facts and 
circumstances of the case,. we direct that 
the plaintiffs will get half ofthe costs of the 
suit fromthe defendant in this court and 
also in the court below. 

(2) 132 Ind Cas 598; 58 IA 158; (1931)A L J, 
4538; A IR 1981 PO 114; 350 W N¢61;53 OL 
J 552; 33 Bom. LR 979; 53 A 110; Ind. Rul, (1931) 
PO 182; (1931) M W N 742; 6I MULJ 196; 3i LW 
459 (P 0). 

(3) 183 Ind. Cas. 721; 
PO 23); Ind Rul. (1931) P O 257; 6t MLJ 41; 
- 84L W 439; 35 O WN 1217(P 0). 

(4) 137 Ind. Cas. 328;9 OW N 617; Ind. Rul 
36 CWN 


(19382) P O 184; A I R 1932 P O 161; 
726; 55 ©, LJ 403:-10 R222; 8t Bom.L R 1040; 63 


M LJ 64: (1932) AL J 735; 33 P L R619; BLW. 


A BILAHI. (P On. 
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Let adecree be prepared according -to 
the directions given above. 


NGA. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 495 of 1928. 

May 15, 1933. 

Jat LAL AND ABDUL RASHID, JJ. 
JIWAN KHAN AND OTHERS— PLAINTIPES 
—ÅPPELLANTS 
VENSUS 
HABIB AND OTHERS— DEFENDANTS=— 
RESPONDENTS. 

Muhammadan Law—Mosques—Shia's right io 
worship— Shias, whether Mussalmans—Likelthood of, 
breach of peace between secis—Procedure to be follow- 
ed—Power to grant declaration of wright io wor- 
ship. 

Ones a mosque has been consecrated, every 
Muhammadan has the legal right to exter it and, 
perform “devotions according to his’ own tenets, 
£o long ‘as the form of worship is in accord’ 
with the recognised rules of Muhammadan Ec- 
lesiastical Law. 

When a mosque is veonsecrated and ‘it is 
purported to be reserved for the people ` of a 
particular locality or sect the reservation is ` void 
and persons not belonging to that locality or sect 
are entitled to worehip in it. ' 

Even assuming that a particular, mosque bas 
not been built ona land belonging te the Shias, 
that the Shias hare not contributed anything to- 
wards the cost of the building nor have they 
ever said prayers in that mosquefinthe .past, 
even then the Shiashave a light to say prayers 
in the mosque so long as they are to be regard- 
ed as Mussalmans, 

Every person who believesin the unity of God 
and the mission of Muhammad as a prophet is a 
Mussalman to whatever sect he may beling. Tho 
Shias undoubtedlyecatisfy this test endthey are 
clearly Muslims. Jangu v. Ahmad Ullah (1), Maule 
Bakhsh v. Amir-ud-Din (2) and Igbal Begam v, Syed 
Begam (3), referred to. 

lf a person has an undoubted legal right to 
say his prayers in a mosque the court cannot 
16fusa to recognise that legal right merely’ be- 
cause an anticipated breach of the peace is to be 
committed by the other side. Under such cir- 
cumstances those Mubammadans would bring. them- 
selves within the grasp ofthe criminal law who 
fur ihe purposes of disturbing others engaged 
in their prayers make sny demonstration in 8 
mosque and thereby create a disturbance Khazan 
Chand v. Emperor (4', Thaker Singh v Emperor (5). 
and Abdus Subhan v. Kurban Ali (6), referred to. 
Gahne Shahv. Maula Shah (7),Ma Htay v. U 
Tha ` Hline (8) and-Jaipal Kunwarv, Indar “Bahas: 
dur Singh (9), distinguished. 

Second Civil Appeal from the decr ee of. 
the District Judge, Jhelum, dated the 3rd. 
December, . 1927. reversing that of the, 
Senior Subordinate Judge, Jhelum, dated 
the 23rd February, 1927. 

Malik Barkat Ali, Messrs. Aslam. Khan 


and S, R Sawhney, for the Appellants, 


1433 


Mr. Ghulam Mohy-ud-Din and Chishti 
Muharram Ali, for the Respondents. 

Abdul Rashid, J.—This second appeal 
has arisen out of a suit instituted by 18 
Shias of Pind Dadan Khan to obtain a 
declaration that the plaintiffs and all other 
Shias are entitled to worship inthe Khajur- 
wali mosque and also a permanent injunc- 
tion restraining the defendants from ob- 
structing the plaintiffs in performing 
worship in this mosque according to the 
tenets of their sect. The defendants 
pleaded inter alia that’ the plaintiffs were 


Sahih Shias and as they indulged in 
abusive language towards the Ashabs, 
Hazrat Abubakar, Hazrat Umar and 


Hazrat Usman, they were heretics and 
could not be regarded as true Muslims, 
that there were two separate Shai mosques 
in the town, that the plaintiffs had never 
used this mosque for worship, that there 
was a danger of the breach of the peace if 
the plaintiffs were allowed to worship in 
this Sunni mosque, that the granting of a 
declaratory decree was entirely within the 
discretion „of the court and that in the 
peculiar circumstances of this case the 
courtshould not exercise this discretion in 
favour of the plaintiffs. ; 
The trial Court passed a decree in favour 
of the plaintiffs- in the following terms :— 
“Lt is ordered that the declaratory decreeis hereby 
passed in favour of the plaintiffs against the defend- 
ants to the effect that they have aright to worship 
and say their prayers in the mosque known as 
Khajurwali and the defendants ` have {no right to 
stop them from doing so and aninjunction is passed 
in their favour that the defendants have no right te 
stop the plaintifs from doing so: The plaintiffs’ 
right will be exercised ia such a manner as not to 
disturb the rightful exercise by the defendants of 
their right of prayer and worship in the mosque 
aczording to their 1ituals and if the plaintiffs commit 
such act they can be turned out by the mutwali of 
the mosque Tho rest of the pluintiffs' suit about a 
declaration in favour of the whole community of Shias 
is dismissed". ee 
‘The defendants appealed to the District 
Judge who held that the Khajurwali 
mosque was a public mosque, that once a 
building had been dedicated as a public 
mosque every Muhammadan ‘had a right 
to enter it for the purpose of worship and to 
join in the congregational prayer in any 
manner sanctioned by the Muslim ecclesi- 
astical Law. In spite of these findings, 
however, heaccepted the appeal of the 
defendants on two grounds (1) that all 
the rulings cited by the learned 
Counsel for the Shias in  suppprt 
of their right to say prayers in this mosque 
related to disputes between the different 
sects of Sunnis inter se and did not deal 
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with disputes between Shias and Sunnis, and 
(2) that the theory that every Mussalman has 
a right to say prayers in amosque has never 
been practised in the Khajurwali mosque of 
Pind Dadan Khan and thatifa decree is 
passed in favour of the plaintiffs it will 
lead to periodical fights between the two 
Against this decision. the plaintiffs 
have now come up in appeal to this 
court. 

It is a well recognised ‘principle of 
Muhammadan Law that a mosque does not 
belong to any particular sect. The Sunnis 
are divided into four main sects, the 
Hanajis, the Shafis, the Malakis and the 
Hambalis and some of the differences bet- 
ween these sects of Sunnis are as great as 
between the Shias and Sunnis. The authori- 
ties cited before the learned District Judge, | 
therefore, did not become inapplicable to 
the present case simply because they related 
to disputes between the different sects of 
Suunis inter se and. not to dispute between . 
Sunnis and Shias. In the Full Bench 
ruling of the Allahabad High Court Jangu 
v. Ahmad Ullah (1) Mahmud, J., remark- 
ed that it is “fundamental principle of the 
Muhammadan Law of waqf, too well-known 
to require the citation of authorities, that 
when a mosque is built and consecrated 
by public worship, it ceases to be the pro- 
perty ofthe builder and vests in God (to 
use the language of the Hedaya) in such 
a manner as subjects it to the rules of 
Divine property, the appropriator’s right in 
it is extinguished, and it becomes the pro- 
perty of God by the advantage of it 
resulting to his creatures. A mosque once 
so consecrated cannot in any case revert ta 
the founder and every Muhammadan has 
the legal right to enter it and perform’ 
devotions according to his own tenets, so 
long as the form of worship is in accord 
with the recognised rules of Muhammadan 
Ecclesiastical Law. ; 

Further it seems clear that when a 
mosque is consecrated and it is purported 
to be reserved for the people ofa particular 
locality or sect, the reservation is void and 
persons not belonging to that locality or 
sect are entitled to worship in it. It was 
held in Maula Bakhsh v. Amir-ud-Din 
(2) that where a wagf had been validly 
made exclusively for the use of a particular 
sect the wagf is good and the condition 
attached to itis void. ‘It was contended on 
behalf of the respondents that the appel- 
lants came into cours alleging thet the 

(1) 13-4 419. ou 

(2) 57 Ind, Oas, 1000; 1 U 317, 
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Khajurwali mosque had been built on land 
belonging to Raja Muhammad Afzal Khan 
who was a Shia, that Shiashad contributed 
to the building of the mosque and that 
they had been saying their prayers in it 
and that as the learned District Jreze had 
found that the above allegations of the 
plaintiffs had not been established he acted 
rightly in dismissing their suit. 
In my view this contention cannot prevail 
for if it be conceded that- the mosque has 
not been built on a land belonging to the 
Shias, thatthe Shias have not contributed 
. anything towards the cost of the building 
nor have they ever said prayers in this 
mosque in the past, even then the Shias 
have a right to “say prayers in this 
mosque so Jong as they are to be 
regarded as Mussalmans. Realising this 
difficulty it was contended half-heartedly 
by Counsel for the respondents that Shias 
were not Muhammadans. This argument 
has merely to be mentioned to be rejected. 
It has been laid down in numerous authorities 
that every person who believes in the unity 
of God and the mission of Muhammad as 
a prophet isa Mussalman to whatever sect 
he may belong. The Shias undoubtedly 
satisfy this test and that is why even the 
Jearned District Judge did not regard the 
Shias as non-Muslims. In Iqbal Begam v. 
Syed Begam (8) it has been held by a 
Division Bench of this court that all 
mosques are open to all sects of Islam and 
there is no such thing as a Sunni or a Shia 
mosque though the majority of the worship- 
pers at any particular mosque may belong 
toone or the other sect either generally or 
at various times. 

. It was vehemently urged on behalf of 
the respondents that a declaratory decree 
should not be passed in this case as it would 
lead to periodical fights between the Shias 
and the Sunnis. In 1924 the Shias presented 
a petition under s. 145, Criminal Pro-. 
cedure Code with respect to this mosque. 
Malik Allah PĽakhsh, Magistrate, First. 
Class, dismissed their petition on the 28th 
November, 1924, holding that as there was 
no danger of the breach of the peace they 
should seek their remedy ina Civil Court. 
It doés not, therefore, seem to be establish- 
edonthe. present record that there is any 
jmminent danger of fights between the 
Shias andthe Sunnis if the plaintiffs’ suit, 
is decreed. Be that .as it may, itis a 
well-recognised principle that if a person 
has am undoubted legal right to Say his. 


(3) 140 Ind. Cap, 629; 34 P L-R24; Ind. Rul. (1933) 
Lab, 38; A I R1933 Lab. €0, 
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with costs} seb aside 
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prayers in a mcsque the couts cannob 
1efuse to recognise that legal right merely 
because an anticipaled breach cf the peace 
is to be committed by the other side. 
Lneer such cirenmstances those Muham- 
madans would bring themselves within the 
grasp of the Criminal Law who for the pur- 
poses of disturbing others engaged in their 
prayers make any demonstration in a 
mosque and thereby create a disturbance. 
Reference may be made in this connection 
lo Khazan Chand v. Emperor (4), Thaker 
Singh v. Emperor (Jand Abdul Subhan v. 
Kurban Ali (6). 

Reliance was placed on behalf of ihe 
respondents on Gahne Shah v. Maula Shah 
(7), Ma Htay v. U Tha Hline (8) and Jaipal 
Kunwar v. Indar Bahadur Singh (9). 
These cases, however, are distinguishable as 
they merely lay down that the granting of 
a declaratory decree is discretionary with 
the court and that this discretion should 
not be exercised in favour ofa plaintiff 
whose conduct has been fraudulent, In the 
present case the trial Court exercised a 
wise discretion in giving the plaintiff a 
decree subject to certain proviso to the 
effect that the plaintiffs in the exercise of 
their right of worship should not interrupt 
or disturb the worship of others. JI am of 
the opinion that the judgment of the 
learned District Judge reversing the decree 
of the trial Court is unsustainable. 

I would, therefore, accept the appeal 
the decree of the 
learned District Judge and restore the 
decree of the irial Court in favour of the 
plaintiffs. 

-Jal Lal, J.—I agree. 


JA. Appeal accepted, 


_ (4) 97 Ind. Cos, 398; 7 L 4€2; 47 Cr. L J 1063; AT 
R 1926 Lah 683; 27 P LR 810. A 

(5) 97 Ind. Cas. 35:8 L 98; 27 Cr. L J 1094; AI 
1226 Lah. 695; 27 P L R 599, : 

(6) 25 O 294. < 

(7) 125 Ind. Cas 633; A IR 1930 Lah. 728; Ind. 


Rul (1930) Lah, 649, 

(t) t8 Ind. Cas. 66;2 R 619; A 1R1925 Rang. 
164. : 

(726A 228: 31 I A 67; 14 MLIWU9; 700 
239; 8 C W N 465; 6Bom LR 495; 8 Sar. 625 (P 
0). 
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_ OUDH CHIEF COURT. 
First Civil Appeal No.5 of 1932. 
January 11, 1933. 

BisHEsuwar NATH AND Nanavurty, JJ. 

GOKUL PRASAD AND anotaer— 
DEFENDANTS - APEBLLANTS ` 

versus | 

BADLU-—PLAINTIPE - RESPONDENT. 

Civil Procedure Code (Act V of 1909), 0. XXXIV, 
1 6—Mortgagee entitled to personal decree by mortgage 
deed—Suit for sale—Compromise—Absence of pro- 
vision excluding right ‘to personal decree—Sale 
proceeds insuffictent—Right of mortgagee to personal 
decree for balance. 

Where a mortgagee isentitled toa personal 
decree against the mortgagor anda suit for sale 
„instituted at the proper time to enable him to 
eek the personal relief is conpromised, unless such 
right is excluded either expressly or by necessary 
implication by the “terms of the compromise the 
mortgagee has a legal right to claim a personal 
decreefor the balance dueagainst the mortgagor. 
When the compromise does not contain such a pro- 
vision the mortgagee is not debarred from getting 
8 personal decree after the sale of the mortgaged prop- 
erty and the sale proceeds are not sufficient to pay the 
gmotni under thedecre. 2. 08 

Appeal against an order of the Sub- 
ordinate Judge, Rae Bareli, -dated the 
9th October, 1931, 

Mr, L, ©. Misra, for the Appellants. 

Mr. P. N. Chaudhri, for the Respondent. 

Judgment.—This ` is a defendants’ 
appeal arising out of an application for a 
personal decree under O. XXXIV, r. 6, 
Oivil Procedure Code. 

On the 3rd of May, 1927, the plaintiff 
brought a suit praying for a decree for 
sale on the basis of a deed of simple 
mortgage dated the 12th of August, 1921. 
This suit was decided by means of a com- 
promise entered into by the parties on the 
29th of October, 1927. The terms of the 
compromise were thatthe plaintiff was to 
get a decree forsale in lieu of Rs. 20,000 
besides interest at the rate of 1 per cent. 
per mensem. 

“Oncondition that if the defendants pay off Re, 
20,000 within oneyear from the date of this com- 
promise then the plaintiff decree-holder-shall take no 
interest on the said amount But if the defendants 
do not pay off Rs. 20,000 to the plaintiff within a 
‘year then the plaintiff shall havea the right and power 
to realize interest from the dateof the compromise 
to the date of realization on Rs. 29,0u0, the .decretal 
amount at the rateof 1 per cent. per mensem by sale 
of the mortgaged property" : 

It further provided that: — 

“Other necessary conditions of the preliminary sale 
decree be embodied in the decree.” 

The mortgaged property was sold for 
Rs. 17,390-10, andthe sale was confirmed on 
the 18th of September, 1930. 

On the 31st of October, 1930, the plaintiff 
made the application which has given rise 
. to the present appeal praying that a decree 
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for Rs. 9,740-10 principal together with 
interest besides costs and future interest 
till the date of realization’ be passed in 
his favour underO. XXXIV, r: 6, Oivil 
Procedure Code. The application was. 
opposed on the ground that the compro- 
mise entered into by the parties contem- 
plated that the plamtiff should realize the 
whole of his mortgage money by sale 
of the mortgaged property and that 
he should haveno right to geta personal ` 
decree incase the proceeds of the sale turn 
out to be insufficient, It was also contend- 
ed that the preliminary decree which was 
drawn up in pursuance of the compromise 
was incorrect in so far as it contained a clause 
relating tothe personal decree in ternis 
of cl. 3 of the printed form prescribed for 
decree under O. XXXIV, r. 4, Civil Proce- 
dure Code. The learned Subordinate 
Judge of Rae Bareli held that the-decrea 
as drawn up was correct. He was further 
ofopinion thatevenif it be assumed that 
there was no provision to be found in the 
compromise for a personal decree, there wus 
nothing to debar the plaintiff from getting 
it after the sale had taken place and tke 
proceeds of it had turned out to be insuffir 
cient to pay the decretal amount, 

It seems to us to be unnecessary to decide 
whether the terms of the compromise justifi- 
ed the insertion of cl. 3 in the preliminary 
decree whichwas drawn up in the case, 
because we have no hesitation in agreeing 
with the learned Subordinate Judge that 
the plaintiff is entitled to the personal decree 
sought. for, The mortgage deed; provided 
aterm ofthree years for payment, The 
suit forsale was instituted within six 
years of this date. Olause5 of the mərt- 

age deedalso expressly provides that 
Besides the mortgaged property the per- 
sonal andother property of the morlgagors 
would Le liable for satisfaction of the debt. 
Thus there canbe no doubt and it is not 
disputed before us that under the terms of 
the mortgage-deed the plaintiff is entitled 
to apersonal decree and that the suit for 
sale was instituted in proper time to ennbie 
the plaintiff to seek such relief. The 
only question is whether ths terms of the 
compromise take away this right from the 
mortgagee. It is clear that unless such right 
is excluded either expressly or , by neces- 
sary implication by the terms’ of the com- 
promise, the mortgagee has a legal righ’ to 
claim apersonal decree for the balance 
due against th: mortgagor. Stress has | 
beer laid upon a provision in the compromise 
that the sum of Rs. 20,000 was to be realized 
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by sale of the ‘mortgaged property. The 
. compromise had to say this because in the 
first instance the mortgage money had to 
be realized by sale of the mortgaged prop- 
erty. But we are not prepared to draw 
any inference from it about the mort- 
gagee being excluded from his right to 
claim a decree over after the sale had 
taken place. Having carefully examined 
the terms of the compromise we are unable 
- to discover any provision therein which 
“could reasonably lead to the conclusion that 
. the intention of the parties was to take 
away from the mortgagee the right which 
he admittedly possessed to get a personal 
decree. We are therefore, of opinion that 
the conclusion reached by the learned 
Subordinate Judge is correct. in 

The appeal, therefore, fails and is dismiss- 
.ed with costs, ; 

N.-A. Appeal dismissed. 


_ LAHORE HIGH COURT. 
Second Civil Appeal No. 2089 of 1930. 
: October 26, 1932. 
: . DALIP Sineau, J. 
_JETHU RAM AND otuers—PLaintTirrs— 
: APPELLANTS 


H 


ii VETSUS : 23 
Tue DISTRICT BOARD, AMBALA 

, _ —DEFENDANT—RESPONDENT. 

. Pumjab District Boards Act ( XX of 1688 ss. 10, 
84, 85—-Suit for money wrongfully recovered—Main- 
tainability—'A pproach’, meaning of— Practice—New 
‘plea—Question of jurisdiction. es : 
: The point of jurisdiction can be raised at any 
time. | 

Section 34 ofthe Punjab District Boards Act does 
not bar the institution of a suit for refund of money 
wrongfully recovered byone side or the other frem 
„one party tothe contract. It refers only to com- 
pensation and abatement of rent allowable under the 
Act. 

The. word ‘approach’ in the said Act includes an 
approach from the. highway tothe landing place. It 
is not confined to the distance fram the landing 
place to the river bank. 

Second Civil Appeal from a decree of the 
District’ Judge, Ambala, dated the 2nd 
July, 1930, reversing that of the Subordi- 
nate Judge, Fourth Class, Rupar, dated the 
11th December, 1929. ` i i 

Mr. Niamat Rai, for the Appellants. 

Mr. M. L. Batra, for the Respondent. 

Judgment.—These two connected ap- 
-peals can be disposed of in one judg- 
ment. 


So far as the appeal of Jethu Ram, ete., 


is congerned, the case is concluded by the: 


finding of fact on the question of the absence 
of any obstruction during the period con- 
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cerned. The learned Counsel for the appel- 
lants contends that the learned District 
Judge has not considered the matter. He 
then proceeds to say that he has not con- 
sidered the evidence. He then read a long 
passage in the judgment where the evidence 
had been considered. He then co::tended 
that wrong inferences had been drawn and 
that the evidence had not been properly 
weighed, but all this has nothing io do 
with this court. The appeal, therefore, fails 
and is dismissed with costs. 

As regards the appeal of the District 
Board, the first point raised by the learned 
Counsel for the appellants is that the juris- 
diction of the Civil Courts was barred and 
he relies on,s. 34. The learned. Counsel 
contends that the point was not ‘raised 
previously nor in the grounds which is 
correct. That is no reply as the point of 
jurisdiction can be raised at any time. He 
next contends that ss., 10 and 11 refer only 
to compensation and not to abatement of 
rent. This is correct but. seems to be irrele- 
vant. He then contends that abatement of 
rent means that where a lessee has suffered 
a lossin the collection of tolls and applies 
for a reduction of rent on that ground, 
such a suit is barred from the cognizance 
of a Civil Court. This seems to me to have 
no meaning, for such a suit would not 
succeed in any court. I have never heard 
that it was a defence to a contract that the 
one side or the other had incurred a loss in 
carrying it owt. However, it seems to me 
clear that the contention of the appellants 


‘has no force, for s. 34 speaks of the compen- 


sation and abatemént of rent allowable 
under this Act and refers to ss. 10, 11 and 
15 and similar sections. It does not mean 
a suit for refund of money wrongfully re- 
covered by one side or the other from one 
party to the contract. Therefore, the Civil 
Courts have jurisdiction. i 

The really important point is the next 
question, namely, that the word “approach” 
does not include what the District Judge 
has held it to include, namely, an ap- 
proach from the highway to the landing 
place. According to the learned Counsel 
“approach” means the distance between 


` the landing place and the river bank and 


he fortifies himself with reference to s. 14. 
It is impossible for me to state the reply 
of the learned Counsel for the respondents ; 
but as far as I can see, there is nothing in 
the Act to limit the word “approach” ‘in 
the manner contended for -by the learned 
Counsel for the appellants. It would seem 
perhaps remarkable that the owner of a 
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piece of land walking on that piece of land 
should become liable to pay atoll, but the 
Act so provides. I fail to see why the mere 
distance of the place makes any difference 
and after all the distance between the river 
hank and the landing place might be very. 
considerable and a person strolling on one 
bank of the river with no intention to cross 
the ferry might under the Statute be liable 
to pay the toll. I, therefore, repel this con- 
tention. . . 

The next point raised by the learned 
Counsel for the appellants was that the onus 
lay on the other side to prove what the 
“approach” ‘was, but this seems to me a 
finding of fact: see at page 5, line 50 of the 
paper book, the sentence beginning “as to 
the exact locality of the route to ferry.” 
This finding has been upheld by the learn- 
ed District Judge and hence there is no 
force in this contention. There is also no 
force in the contention that 6. 91 bars any 
évidence on the point. This is a statutory 
obligation; if that statutory obligation was 
‘not’ shifted by any private contract the 
statutory obligation must remain on the 

erson on whom the Statute imposed it. 
I, therefore, dismiss the appeal but I do 
not allow the respondents costs of this 
appeal, 
a Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. >- 


` Second Civil Appeal No. 347 of 1931. 
: October 25, 1932. 
= Poutoor, A. J. O. 
~ Musammat CHANDRI—PLAINTIFF 
—ÅPPELLANT 
VETSUS 

HIRALAL AND anoraer—DegenDants— 

ca RESPONDENTS. 

Civil Procedure Code (Act V of 1908), e. 8 (11), 
O. XXII, r.4—Wrong legal representative, suit 
against—Decree, whether binding on true legal re- 
presentative—Bona fides and good faith of plaintiff 
—Practice—Informality in procedure—Duty of 
court, 

In certain circumstances a person wrongly im- 
pleaded as a legal representative represents. the 
estate and the decres passed against him is 
binding on the true’ representative if the 
decree-holder. had acted bona fide, i. e, in 
good faith and with due care and attention. 
Failure to make more detailed enquiries will not 
necessarily lead to the conclusion that the decree- 
holder had not acted bona fide. Mallappa v. N. G. 
Kare Gowl (||, distinguished, Sauna Govappa v. 
Rodde Sauna Govappa (2), Chaturbhujadass Kushal- 
dass v. Rajamanicka Mudali (9), Achut v. Manjunath 
(4) and Devji v. Sambhu (5), yelied on. g D 


CHANDR: V. HIRALAL, 


(2). 


cause the person sued was not in possession 


603. 


Courts should not hold themselves fettered by 
any incorrect description or by any informality in 
procedure, which can have had nopractical influence 
on the result. Devji v.Sambhu (5), relied on. . 

Second Civil Appéal against the decree 
of the Additional District Judge, Wardha, 
dated the 28th February, 193], in Civil 
Appeal No. 23 of 1931 arising out of the 
Suit No. 298 of 1929, in the Court of the Sub- 
Judge, Second Class, Hinganghat, dated 
the 25th August, 1930. 

Mr, R. M. Bhagade, for the Appellant. 

Mr. G. S. Lule, for the Respondents. 


Judgment. —This appeal arises out of a 
suit for possession of absolute occupancy 
field No.51-1 in Mouza Chikhli inthe 
Wardha District. Chirkutia, who was the 
tenant of this field, died in 1918, leaving 
(1) a widow who remarried in 1930, (2) an 
infant daughter, Musammat Chandri, the 
present plaintiff, and (3) her mother Musam- 
mat Baija, defendant No. 2. In 1921 Hira- 
lal, defendant No. 1, instituted a suit 
through his next friend against Musammat 
Baija, a legal representative of Chirkutia, 
to recover money due on a ‘bond executed 
by Chirkutia, Civil Suit No. 286 of 1921. 
He obtained a decree against the assets of 
Chirkutia in the hands of Musammat Baija, 
and in execution of that decree the field in 
suit was auctioned and bought by Mahadeo 
a cousin of Chirkutia for Rs. 150. The 
plaintiff contends that that decree is not 
binding on.her or the estate of Chirkutia, as 
Musammat Baija was not the legal represen- 
tative of Chirkutia. - 

The trial Court passed - a decree in-the 
plaintiff's favour, but the lower Appellate 
Court, while deciding that the - decree was 
not- binding on the plaintiff, held that she 
could not obtain possession of the -field 
until’ she had refunded to Mahadeothe 
Rs. 150 that he had spent on the purchase of 
that field. The lower Appellate Court relied 
on the decisions of thé Madras High Court 
in Mallappa v. N. G. Kare Gowl (|) and 
Sauna Govappa v. Rodde Sauna Govappa 
The first cass is distinguishable ‘ be- 


of the estate.: In the second case it was 


-held that in certain circumstances a person 


wrongly impleaded asalegal representative 
represented the. estate, with the result that 
the decree was binding on the true represen- 
tative, but that necessary condition was 
that the plaintiff, or decree-holder had acted 


(1) 93 Ind Oas. 625; AIR 1026 Mad. 487; (1926) 
M W ©0174; 50M LJ 442.- i a 8 

(2) 120 Ind Cas 65; A I R 1929 Mad. 482; 301, W 
778; Ind. Rul. (1929) Mad, 1025, IG 
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bona fidei.e., in good faith and with due 
careand attention. Musammat Baija was 
in fact in possession of the field in suit, and 
she was the guardian of Chirkutia’s minor 
daughter. The lower Appellate Court, 
however, held that if Hiralal had made full. 
enquiry he would have discovered that the 
field was recorded in the name of Musammat 
Chandri and that therefore, he could not 
be said to have acted with due care and 
attention. I am not prepared to go so far 
as the Judges in Sauna Govappa v. Rodde 
Sauna Gcvappa (2), and to hold that the 
decree cannot be binding on the true 
representative because the plaintiff did not 
make an exhaustive enquiry. I prefer the 
view expressed in Chaturbhujadoss Kushal- 
doss v. Rajamanicka Mudali (3), where it 
was held that the failure to make more 
detailed enquiries would not necessarily 
lead to the conclusion that the plaintiff had 
not acted bona fide. . 
The facts in the present case are very 
similar to thosein Achut v. Manjunath (4). 
There a Hindu judgment-debtor died leav- 
ing a widow and two minor sons. The 
widow was placed on the record as his heir 
and the property was sold. When the sons 
sued to recover the property it was held that 
the estate had been sufficiently represented 
andthatthe sale was binding on them. 
Similarly in Devji v. Sambhu (5) where a 
Hindu died leaving a widow and two minor 
sons, and a money decree was subsequently 
obtained against the widow for a debt due 
by her deceased husband and the property 
was sold in execution of that decree, it was 
held that the sons had been sufficiently 
represented by the widow and that the 


proceedings were valid. As was pointed out 


in those cases, the plaintiff, or decree-holder 
had nothing to gain by suing the widow 
instead of the sons, and had they sued the 
sons the widow would have been made their 
guardian ad litem, and the result would 
have been the same. Iam in entire agree- 
ment with the view expressed by Jenkins, 
©. J. in the latter case, that courts should 
not hold themselves fettered by any incorrect 
description or by any informality in proce- 
dure, which can have had no practical in- 
fluence on the result. 

I therefore hold that the.decree obtained 
.by Hiralal against Musammat Baija is 
binding on Musammat Chandri. and that 
her suil for possession must fail. -The ap- 

(3) 1£9 Ind. Oas 469: AIR 1930 Mad.930; 32 G 
W 862; (1930) M W N{9t; 60 M L J 97: Ind. Rul. 
(1931) Mag. 277; 5£ M 212. 

(4) 21 B 539. 

(5) 24.B 135; 1 Bom. L R 627, 
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peal therefore fails and is dismissed with ` 


costs. The cross-objection is allowed with. 
costs. 
NA, 


“Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Criminal Appeal No. 201 of 1932, 
January 17, 1933. 
Ferrers, J.C. ano RUPOHAND, A.J. ©. 
SALU MANGAN — APPELLANT 
VETSUS 
EMPEROR - Opposite Party, ? 
Criminal Procedure Code (Act V of 1898), 83. 164, 
588—-Confession, if should be recorded in Magis- 
trate's handwriting— Confessions not so recorded 
-——Defect, how cured—Admissibility of confession— 
Criminal trial—Kvidence—Quantity of evidence 
required, if varies with enormity of crime 
Section 164, Criminal Procedure Code, does nct 
require the certificate therein cet out tobe wiit- 
ten by the Magistrate inhis own hand. Even if 
it be supposed that the words ‘he shall make a 
memorandum’in s. 164are equivalent to ‘be shall 
make a memorandum with his own hand’, where the’ 
confession is not recordedin the handwriting of 
the Magistrate, it can be admitted in evidence and 
acted upon ifthe Magistrate deposes under s, 83", 
Emperor v. Honsabai (1), distinguished. [p. 685, col 


J] 
Section 164 is a part of the law of procedure. 


It is nota part of tho lawof evidence. It tells 
the Magistrate whathe is to do in certain cir- 
cumstances and what he is to leave undong. 


But it does not purport to say “what evidence 
eT be admitted and what excluded. [p. 665, 
col =. | 

In acriminal case the quantity of evidence re- 
quircd does not vary with the enormity of the 
crime. Every person accused of any offence js 
entitled toclaim that the charge against him shall 
be clearly established by admissible evidence. If 
the Judge is not convinced, then it is his duty 
not to convict But if he is fully satisfied, and 
if he has reached that satisfaction by the use of 


` admissible methods of proof, then itis immaterial 


whether 
stance, 
col. 1.] 


Criminal Appeal aagaint the judgment 
ae Additional Sessions Judge, Hydera- 
ad. 
Mr. 
lant 
Mr. C. M. Lobo, for the Crown. 


Judgment.—This isan appeal against 
the judgment of Mr, Varumal, Additional 
Sessions Judge, Hyderabad, who has con- 
victed the appellant of an offence punish- 
able under s. 302 and has sentenced him to 
suffer transportation for life. The learned 
Judgehas elecied to found his judgment 
upon a confession made by the accused and 
recorded by a Magistrate ofthe First Class. 
That confession is perfectly clear. If it is 


those methods be a confession, aci qum- 
or .the testimony of a witness. |p t66, 


Motiram Idanmal, for the Appel- 
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admitted in evidence a conviction is inevit- 
able. - This was clearly realized by the 
appellant's Pleader and he therefore used 
his best endeavours to exclude the confes- 
sion from the record. For such an exclusion 
on the face of the prinied papers there was 
no excuse discernible. But the learned 
Judge has. very prudently examined the 
original papers, and he has there made this 
discovery. TheMagistrate was using a printed 
form. The certificate required by s. 164 
is there. But itistherein print. Itis not 
written by the Magistrate’s own hand. For 
better security and to avoid any possibility of 
mistake the Judge called the Magistrate into 
the witness-box. He was there examined 
on oath end he has made this state- 
ment: 

“I gave onehour to the accused for consideration, 
I had-told him that he was not bound to make a 
confession, and that if he made any, it would be used 
against him, * * ** * J recorded his confession word 
for word “and read it over him 1 thoroughly 
satisfied myself that he was making the confession 
voluatarily." 


We think there can be no doubt that this 
confession was rightly admitted in evidence. 
The learned pleader argued as if s. 164 
requires the certificate therein set out to be 
written by the Magistrate in his own hand. 
Now the section contains no such require- 
ment, But for thesake of argument .let us 
suppose that we so far accede to appellant's 
contention as to allow that in s. 164 the 
words “he shall make a memorandum” are 
equivalent to “he shall make a memoran- 
dum with his own hand.” Even ou that 
assumption we should still find no justifica- 
tion for excluding this confession. Section 
164 gives certain instructions for the guid- 
ance of Magistrates in certain. circumst- 
ances. If these instructions are exactly 
followed, then any objections which may 
be made to the confession so recorded must 
be objections to the substance and not to the 
form. If however, there is a failure to comply 
exactly with the instructions contained in 
8..164 then further proceedings are governed 
by s. 533. 

“If the court finds, that any ofthe provisions of 
that section have not been complied with by the 
Magistrate recording the statement, it shall take 


evidence that such person duly made the statement 
recorded.” 


This is what has been done in the present 
case. The learned Pleader, who is trying 
.to exclude the confession, relies upon the 
case reported as Emperor v. Honsabai (1). 
Between that case however and ‘the case 
with which we have now to deal, there is 


s.. tee 


(1) 140 Tod, Cas 740; ALR 1932 Bom. 553; (1932) 
Or. Cas, 785; 34 Cr. L J 73; 56 B 542. 
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a clear distinction. In that case the - 
learned Judge felt some doubt as to whe- 
ther the memory of the Magistrate who 
recorded the confession could safely be relied 
upon. They were prepared to give the bene- 
fit of that doubt tothe appellant. The find- 
ing on the point of fact was that the learn- 
ed Magistrate did not explain to the ap- 
pellant that she was not bound to make the - 
confession. Inthe case which is now before 
us on ihe point of fact the finding isto the 
contrary effect. The Judge's words are 
these: . 

“There is no dispute, andthe learned Magistrate 


swears that the prescribed caution had in fact been 
administered t? the accused.” 

There is no reason why we should nat 
accept this undisputed finding of fact. It 
will make it clear that there is no objection 
to the admission in evidence of this confes- 
sion at ‘least upon this ground, 
There is a further point which may be 
adverted to in this connection. Section 164 
says: 

“A Magistrate shall before recording any such 
confession explain to the person making it that 
he-is Lot bound to make the confession and that 
if he does so it may be used ia evidence against 


him.” c 

Now this section isa part of the law of 
procedure, It is nota part of-the law of 
evidence. Ittells the Magistrate -what he 
is to doin certain circumstances and what 
he is to leave undone. But it does nat 
purport to say what evidence should be 
admittedand what excluded. For infor- 
mation upon that subject we must turn to 
the Evidence Act, s. 29 and that section 
clearly says: 

“If such a confession is otherwise relevant, it 
does not become irrelevant because he (the person 
meking it) was not warned that he was bound to 
make sueh confession, and thatevidence of it might 
be given against him.’ 


We hold that this confession was rightly 
admitted. (The learned Judges after con- 
sidering the confession and evidence of 
certain eye-witnesses proceeded.) Of 
all these witnesses the learned Judge has 
said that their evidence is “hopelessly 
conflicting and absolutely irreconcilable.” 
It was not without some surprise that -we 
read these words. Minor discrepancies no 
doubtthere are. But minor discrepancies 
of this kind will always be found wherever 
honest witnesses without previous consul- 
tation are endeavouring to give each his 
own account of an incidentso sudden and 
startling as this murder at mid-day in the 
middle of the village street. We have 
found no difficulty in reconciling those 
discrepancies. But asthis is a caseof grave 
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consequende we Will consider in detail each 
of thé irreconcilable discrepancies which 
the learned Judge believed himself to have 
discovered. (After again referring to the 
depositions of witnesses the learned Judges 
proceeded). We think therefore that 
although the evidence upon which the 
learned Judge has relied is sufficient to 
‘justify his conclusion, there is also a great 
body of additional evidence which might 
rightly and properly have been used for 
thelike purpose. We think there can be 
no doubt that the conviction is fully justi- 
fied and for these reasons we dispose of the 
appeal, 

This oes not dispose of the whole matter. 
Thecase having come to our knowledge 
we can proceed to deal with it in revision. 
The questionis whether the sentence im- 
‘posed is adequate to the enormity of the 
‘offence. That offence is murder. The 
victim isa boy of 18 and the murderer a 
man of 35. The motive was that the boy 
had refused to submit to an unnatural 
offence. Now. murder is by s. 302 made 
punishable with death. Itis true that law 
does not say that whoever commits murder 
shall be punished with death and with 
no lesser punishment. But the law does 
say that: 

“if the accused is convicted ofan offence punish- 
“able with death and the court sentences him to any 
punishment other than death, the court shall in its 
judgment state the reason why sentence of death was 
-not passed.” 4 A : 

_. Now the learned Judge has complied with 
this direction of law. He has observed that 
` “Agthe conviction isbased on the confessional and 


circumstantial evidence, and as the murder was 
not æ premeditated one, I award lesser punish- 


“ 


These reasons are untenable. It is no 
doubt true that certain Judges have been 
known to say-that “the fouler a crime is the 
-clearer and plainer ought the proof of it to 
be.” Such dicta, in so far as they imply 
that the rules ofevidence may be modified 
according to the enormity of the crime, 
have’. been severely criticized, and the 
ecriticizm is well justified. In criminal cases 
the standard of proof is invariable. The 
quantity of evidence required does not vary 
with the enormity of the crime. Every 
person accused of any offence is entitled to 
claim that the charge against him shall be 
clearly established by admissible evidence. 
If the Judge is not convinced, then it is 
his duty not to convict. But if he is fully 
satisfied, and ifhe has reached that satis- 
faction by the use of admissible methods 
of proof, then it is immaterial, whether 
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those methods be a confession, a circum- 
stance, or the testimony of a witness. 
Being dissatisfied with the reasons given 
by the learned Judge we have issued notice 
tothe convict to show cause why the sen- 
tence upon him should not be enhanced. The 
convict has had an opportunity, of which he 
has made full use, of showing whatever 
cause he has. The learned Pleader who 
made every possible effort on his behalf has 
put forward various arguments. Cases are on 
‘record in which a High Court has expressed 
itself in some such words as these: 

- “This is a very bad case. The proper penalty is 
death ln imposing a lesser punishment the Judge 
has exercised a wrong discretion But a discretion 
was vested in him by law and that discretion he 
has exercised. The prisonerhashad a piece of good 
fortune which he does not deserve. But that good 
fortune we must allow him to enjoy.” 

This view we have considered with all 
due deference. We do not concur in it. We 
conceive thatthe penaltes of crime should 
not in any degree depend upon chance. 
Those -penalties should conform so far’ as 
possible to a regular and reasonable stand- 
ard. Thereis no place ina matter of this 
kind for fortune either good or bad. We 
take it to be a part of the duty of a tribunal 
such as this to eliminate as far as may be 
the accidental consequences of chance, The 
second argument which has been pressed 
upon us isthis. An Appellate Court should 
not enhance inadequate sentences because 
by so doing it may make convicts afraid to 
exercise ¿their privilege of appeal. This 
alsois anargument which we cannot accept. 
In revision we have power to enhance 
sentences. These powers we regularly ex- 
ercise. In lesser offences we can and do 
enhance inadequate sentences and we can 
perceive no sufficient reason why we should 
follow another rulein a casein which we 
feel it our duty. to enhance a sentence of 
transportation for life. We have been in the 
habit of doing thisof our own motion as 
‘well as at the request of those concerned and 
the consequence which we are warned to fore- 
see has not in fact been found ‘to follow. 
The third argument wich has been urged upon 
us is that it isnot the practice of this court 


-to enhance inadequate sentences unless it is 


first set-in motion by some agency external 
to itself. 

Now we find that the practice has not been 
as stated; but in any case we do not. think 


‘it would be desirable for us torely entirely 


upon the vigilance of any other agency in 


. the proper exercise our of revisional jurisdic- 


tion. If this case had been one in which the 
Public Prosecutor had been instructed not 


1933 ° 


to press for an énhancement of the sentence 
we should no doubt have given that circum- 
stance very great weight. But in the 
present case the Government Prosecutor has 
pressed for enhancement; and in our 
opinion thatenhancement is properly requir- 
‘ed for the purposes of justice. We have 
here a man of 35 whohas been engaged in 
an unlawful and unnatural intercourse with 
a young companion of his own sex. The 
boy in anendeavour to break off that con- 
nection moved to another village. The man 
resented the breach. In his own words 
“Satan entered into him”, he! murdered 
the boy. This murder he has himself avowed. 
We are willing for this purpose to take his 
‘confession as wholly true. We exclude 
nothing and we add nothing. Wefind that 
he struck a boy of 13 two blows on the head 
with the edge of an axe and the only reason 
‘which he alleges is, that the boy refused to 
take a walk with him. Wedonot find 
here any sign of any extenuating circum- 
stance. “Ib is true that the offender has 
not beencharged with and convicted of 
sodomy. But evidence of this connection 
has been given by Muhammad, the brother 
of the murdered boy and the Surgeon who 
made the autopsy has found distinct physical 
signsof an unnatural connection. Sodomy 
is an offence which in this Province is very 
rife and murder is rife also. Both crimes 
are very heinous. The murderer appears to 
have committed both. 

We are of opinion that any sentence less 
than death would be inadequate, and for 
these reasons we felt it our duty in the pre- 
‘sent caseto exercise our power of enhance- 
ment and to order that the convict be hanged 
by the neck until he be dead. 

N-A. : Sentence enhanced. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


Second Civil Appeal No. 304 B of 1929. 
` “July 5, 1932. 
Boss, A. J. ©. 
MOHNIRAJ WAMAN—PuarntiFr— 
: APPELLANT 


versus i 
SECRETARY, MUNICIPAL COMMITTEE, 
BASIM—DeEranpa™t — RESPONDENT. 

OP Municipalities Act (VII of 1922), ss. 38 (j), 
45, 70 (1) and (2)—Unauthorised occupation of Muni- 
cipal road—Suit by Municipality for use and occupa- 
tion—Maintainability—Nature of action for use and 
occupation. 

Where a person occupied a portion of a Municipal 
Road for dumping materials without any express 


MOHNIRAJ WAMAN V. S. M, COM. BASIM. 


667 


contract with the Municipallty “and the latter sued 
to recover a sum less than Rs, 50 as compensation 
for useand occupation: | i 

Held, that the suit was maintainable. 

An implied contract presupposes a capacity inthe 
parties to contract. If either is incapable of enter- 
ing into an . express contract it follows none can be 
implied, : 

Public streets are not ordinarily intended for use 
as dumping grounds for building materials. But 
s 91 gives the Oommittee power to allow them to 
be used temporarily for this purpose subject to 
such conditions as it may prescribe. 

The first sub-section of s. 70 of the O. P. Muni- 
cipalities Act refers to the temporary occupation . of 
public streets and the second to that of other lands. 
The secoud alone requires by-laws not the first. 

[The nature of an action for use and occupation 
discussed.] 


Second Civil Appeal against the decree 
of the Third Additional District Judge, 
Akola, dated the 31st July, 1929, in Civil 
Appeal No. 10 of 1929, arising out of 
Civil Suit No. 69 of 1928, in the Court of 
the Additional Sub-Judge, Second Glass 
Basim, dated the 28th November, 1928,’ 

Mr. A. V. Khare, for the Appellant. 

Mr. V. K. Rajwade, for the Respondent. 


Judgment.—tThe suit is for, an injune- 
to restrain the Municipality of Basim from 
recovering a sum of Rs. 44-6 from the 
plaintiff for the use and occupation of its 
land. It is admitted that the plaintiff 
occupied some portion of Municipal land 
though the extent and the duration of the 
occupation are disputed. The plaintif 
does not deny that some land was occupied 
for at least 10 days but he claims that the 
Municipal Committee has no right to re- 
cover any sum of money from him, 

The lower Appellate Court found that the 
plaintiff occupied 400 square feet of road 
for 32 days and 78 square feet for 
one day; also 264 square feet in the Deo- 
peth School compound for 32 days and 
54 square feet for one day. It held that 
the claim of the Municipal Committee go 
far as the school land is concerned was 
ultravires and so disallowed it. The rest 
of the claim was allowed. The only ques- 
tion before me now is about the claim 
regarding the use of the road. The School 
compound matter has been dropped. 


- The foundation of a rightto recover for - 
the-use andoccupationof land has always 
been a contract either express or implied. 
In its earliest forms it lay under a claim 
for fixedsum of money upon an express 
contract recoverable under the old acti n 
of debt. Then in the gradual struggle 
which arose in the 17th century to make 
assumpsit do the work of debt, the action 
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was extended to cases in which there had 
been no express contract but where one 
could be implied from the facts of the 
case; This history is of importance because 
the action of assumpsit was slowly stretched 
toinclude otherinstances of quasi contract. 
until its foundations began to be vague. 
Claims under ib were said to be recover- 
able acquum et bonum, because they were 
ın accordance with natura! justice, or as 
Lord Mansfield put itin Tower v. Barrett 
(1), because they were “founded on princi-. 
ples of eternal justice”; others place them 
simply on the basis of an implied con- 
tract. 

This latter view has. received powerful 
support from the House of Lords in Sinclare 
v. Brougham (2). But as Winfield points out 
at page 139 of. his Law of Torts, even 
that does not set the controversy at rest, 
for there are other varieties of quasi 
contract where there is no room for the 
fiction of an implied contract and he 
prefers to found liability on the ground of 
unjust benefit when the matter is not ex- 
clusively referable, to any other head of 
the law (page 119). te 

But the claim for use and ozcupation is 
referable'to a distinct head of law. Its 
history. can be traced clearly from the 
earliest time. It has always been based 
. upon a contract either express or implied. 
There has never been any doubt -about 
that: Gibson v. Kirk (3), Churchware v. 
Ford (4), Sloper v. Saunders 5) and Ali 
Khan v. Appadu (6), Woodfall’s Landlord 
and Tenant, 20th Edition page 653; 18 
Halsbury's Laws of England, page 487. 
Consequently the inquiry in this case must 
be limited to the implication arising from 
that position: it will not be legitimate 
to wander into ¿the shadowy realms of 
acquum etbonum and eternal justice. 

Inthe present case there is no express 
contract. It istrue the plaintiff had- ap- 
plied on 5th January, 1926. for permission to 
dump his building materials on a portion of 
the Municipal road; and that the Committee 
passed a resolution on 2nd March 1926 
granting it subject to certain terms. But 
since this was not sent to him there has 
been no acceptance of those terms. 
Therefore there has been no express con- 


` (1) (1786) 1 Term, Rep. 133 atp 134, — 
(2) (1914) A O 395, 83 LJ Ch. 465; LIL LT 1; 58 
§ 3 304; 20 TLR US 
: (3) (1841) 10 L J K B 297; 1 Q B 850. : 
(4) (1857) 26 L J Ex. 354; 115 R R 631;2H & N` 
416; 5 WR 831. ' : 
(5) (1880) 29 L J Ws. 2735; 121 R R 892, 
(6) 7 M 304, roo 
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tract and we are left to explore the possi- 
bilities of one that is implied. ; 

But an implied contract presupposes a 
capacity in the parties to contract. If 
either is incapable cf entering into an ex- 
press contract it follows none can be im: 
plied. For as Lord Haldane puts it in 
Sinclare v. Brougham (2): f 

“to impute afiictitious promise is simply to 
presums the existence of a state of facts, and the - 
presumption can give riseto no higher right than 
would result if the facts were actual.” , 

It is urged in the present case that the 
Committee could not have entered into an 
express contract, because of s. 44 of the 
©. P. Municipalities Act, 1922, as applied 
to Berar; therefore none can arise -by im- 
plication. But this argument -overlooks 
cl. (2) of the proviso under which an ‘oral 
contract not more than Rs. 50 in value is“ 
permitted unless there is some law to 
prevent it. The Committee claimed only 
Rs. 44-6 and both parties are agreed “that 
this is aright valuation. 

But this in itself is not enough. The 
Committee is a corporation aggregate under. 
s. 37, of the Act, and p 

“where a corporation is created by' statute, its 
powers are limited and circumscribed by the statute 
creating it, and extend nofurtherthan is expressly 
stated therein, or is necassarily and properly ya: 
quired for carryiug into effect the purposes of itg 
incorporation, What the statute does not expressly 
or impliedly authoriseis to be taken to be prohibit- 
ed. Acorporation cannot grant a valid license to 
do that which is beyond its owa - powers", 8 Hails- 
bury's Laws of Ragland, page 3.9. . 

Municipal Corporations are no -exception 
to this rule: Aiyangar’s Law of Municipal 

jorporations, Second Edition, page 26; | 
Therefore it still has to be seen whe:her 
the Act authorises the levy of such fees. 

Under s. 38 (g) all public streets vest in 
the Municipal Committee, but they must 
be held and used only for the purposes of 
the Act. Itis clear that public streets are - 
not ordinarily intended for use as dump-- 
ing grounds for building material.”.. But 
8.91 gives the Committee power to allow 
them to be used temporarily for this pur- 
pose subject tosuch conditions as it may 
prescribe “for the safety or convenience of 
persons passing by or dwelling or working 
in the neighbourhood”; and s. 79 (L) 
authorises it to charge a fee. No restrictions 
have been placed upon this power beyond 
those contained in s.44 when the contract 
is over Rs.50 in value. Consequently an - 


. express agreement could. have been made 


in this case, and it follows one can legiti- 
mately be implied. Po, 
It isurged that-sub-s. (1) of s. 70 is 


| governed by sub-s. (2), and in the absence- 
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of bye-laws, there is an incompetency. I. 
am unable to agree. The first sub-seclion 
refers to the temporary occupation . of 
publics reetis andthe second to that of 


other lands. The second alone requires bye- 
laws; not the first. . 

. Whether. ihis distinction between 
the Committees Public streets and its 


otherlands was intentional or accidental 
hardly matters. It exists and effect must 


be given to it, . There was no distinction in: 


the earlier acts. Both s. 49 of the Act of 1889 
ands. 45 of the Act of 1903 allowed the 
committee to charge fees without restriction 
in either case. But the present Act of 1922, 
has made achange: Section 91 gives the 
Committee power. to grant permission as 
before, but the question - of charging fees 
is now separately. dealt with in s. 70. and 
that, as I have said, draws a distinction. 
between public streets and other Municipal 
lands. ` < r 
, The parties are at issue regarding the. 
extent and period of cccupation. In my 
opinion there is evidence upon which the 
finding of the lower Appellate Court can be 
based and so Iam unable io interfere. 
The appeal is dismissed with.costs. 
A. f Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 547 of 1930. 

f December 15, 1932. 
l BHIDE, J. 
Khan Bahadur Nawab MOHAMMAD 
UMAR DARAZ ALI KHAN—P .aintirr — 
~~ APPELLANT | 

i = ‘ vEersns 

Parji ABDUL RASHID— DEFENDANT — : 

RESPONDENT. 

' Civil Procedure Code (Act V of 1966, s. 11—Res 
judicata—Questions of  law—Ex parte decrees— 
Question whether khadim's rights are alienable— 
Decision in one suit, whether operates as res judicata 
for suit for different period— Punjab Courts Act 
(VI of 1918), s. 41—Certificate, when necessary. 
` Where the appellants are challenging the deci- 
sion of the lower Appellate Court solely on the 
ground, that it is contrary to law inasmuch as. it 
was, not open {to that court to go into the question 
of, custom -no certificate under s. 41 of the Punjab 
Courts Act, appears to be necessary, 
- A suit by the plaintiffs. for recovery of certain 
amdunte.on account of their shares as khadims out 
of the income of a religious ¢hrine would . fall 


under Art 13 of the First Schedule to the Provincial . 


Small Cause Courts Act, and would thus be ex- 
cluded from the cognizance. of a Court of Small 
Causes... Roshan v. Wadhawa (1), Taj Mohammad v. 
Farid Khan (3), Bharadwaja Mudaliar v. Arunach- 
gila Gurukkal (4), Brij Bullab Singh v. Kartar Singh 


(5) and Bishen Singh v. Harbhaggat Singh (6), refer- 


red to..#[Da 671, col. 1] 
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“The question whether the alleged custom as regards 
the alienibility of khadim’s rights was or was not 
opposed to public policy cannot be tréated as a 
mere abstract question of Jaw for purposes of 
res judicata The fact that the claim in the sub- 
sequent suit is for a different period is immaterial. 


[ibi] 


Where themain point for consideration is whe- 
ther the matter now in issue was directly and 
substantially in issue between the same parties 
and that very matter has been decided in a pre- 
vious suit between the same parties, that matter 
cannot be re-opened merely because the reasoning 
of the couri in the previous suit on a point of 
law was erroneous. Tarini Charan v. Kedar Nath 
(7)and Bommadevara Venkata v, Sudavolu Ven- 
katarainam 8), referred to. [ibid ] À 

The mere fact that the previous decisions ‘were 
ex parte would not be suificient to exclude these 
decisions from tha rule of res judicata. Gobind Lal 
vy Rai Baldeo Singh (10) and Muhammad Hussain 
v. Ghulam Bi (il),referred to ,[p 67], col 2.) 

The question whether all the necessary requisi- 
tes for ibe application of the rule of res judicata 
are established by the evidence on the record is 
purely a question of law and a party can be 
parmitted to raise it in appeal, even if it was not 
raised in the courts below when it is patent on the 
facts appearing onthe record [p. 672, col. 1.] - 


Second Civil Appeal from the decree of 
the Additional District Judge, Karnal at, 
Ambala, dated the 17th December, 1929, 
affirming that of the Subordinate Judge, 


` First Class, Karnal, dated the 30th Novem- 


ber, 1928. : 

Messrs. Barkat Ali and Asad Ullah Khan, 
for the Appellant. 

Chishti Muharram Ali; K. B, for the 
Respondent. 

Judgment.—Civil Appeals Nos. 547 and 
708 of 1930 arise out of two suits; the facts 
in which were similar and it will be con- 
venient to dispcse of them together. 


, ‘There is a Muhammadan shrine known as 


the Dargah of Hazrat Qalandar Sahib at 
Panipat in the Karnal District. The defen- 
dant Pirji Abdul Rashid is the Sajjada- 
mashin of that shrine. There is a muafi 
attached to the shrine and the khadims or 
servitors of the shrine are said to be en- 
titled to certain shares in the income from 
the muafi. The plaintiffs claiming tohave 
purchased some of these shares, instituted 
the present suits for recovery of certain 
amounison account of these shares. One 
of the suits was for recovery of Rs: 1,194 
while ihe other was for recovery of Rs. 346-15, 
The defendant, Abdul Rashid, raised various 
pleas but most of them were held to be 
It is al- 
had pre- 
viously instituted three similar suits one 
jointly and two separately - against the 
defendant on the basis of purthasesof the 
shares of the khadigyg. These suits had 
not been defended wath the result~that ex 
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` parte decrees had been passed agains: the 
defendant. The courts below have held 
that although these previous decrees were 
ex parte the pleas which the defendant 
might and ought tohave raised in those 
suits were not now available to him owing 
to the provisions of Explanation IV to 
s. 11 of the Civil Procedure Code. 

In the present suits, the defendant did 
not admit the alleged sales of the. khadims’ 
shares in plaintiffs’ favour and second- 
ly pleaded that the sales were invalid in 
law. The plaintiffs contended that the 
sales were sanctioned by custom. The de- 
fendantin reply denied the existence of the 
custom and urged further that the custom 
being opposed to public policy, was invalid. 
These are the only pleas material for the 
purposes of these second appeals. The 
tiral Court held that the defendants could 
not challenge the factum of sales in plaint- 
ifs favour owing to the rule of res judicata 
but that the question of the validity of the 
alienations of khadime’ share was a ques- 
tion of law and could be re-opened. It 
held further that the khadims’ rights were 
inalienable and dismissed the plaintiffs’ 
suits. The plaintiffs appealed from this 
decision to the Additional District Judge 
who held the question whether the aliena- 
tions of khadims are allowed by the custom 
of a religious institution, being. a mixed 
question of law and facts could not be re- 
opened owing to the rule of res judicata but 
that the question whether the custom was 
opposed to public policy was a pure ques- 
tion of law and could be re-opened. He 
found further that the custom relied on by 
the plaintiffs was, in fact, opposed to public 
policy. The, learned Additional District 
Judge has also recorded a finding that ‘there 


is no sufficient proof on the file of the 
custom,’ in case the question of custom is 
held to be not barred by the rule of res 


judicata and open to reconsideration of the 
present cases. He did not discuss the evi- 
dence as to custom in detail ashe agreed 
with the trial Court's view and the point was 
not much pressed before him. ; 

In the result, he affirmed the decision 
of the trial Court and dismissed the appeals. 
From this decision, the plaintiffs have pre- 
ferred second appeals. : 

Two preliminary objections have been 
raised on behalf of the respondents viz.— 

(1) that the appeals are incompetent for 
want of a certificate on the question of cus- 
tom under s. 41 of the Punjab Cquris Ack; 


an l 
{2) that. pne of the suits in which the 
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amount claimed was less than Rs. 500 being > 
of a Small Cause nature, no second appeal 
is Competent in that suit at any rate, f 

As regards the first point, the learned 
Counsel for the appellant has urged that. 
he is not challenging the lower Courts’ find- 
ings as regards the existence or validity of 
custom but is merely contending that it 
was not open to the courts below to go into 
these questions at all owing to the rule of 
res judicata. There was a number of grounds 
in the memoranda of the present appeals 
but the learned Counsel for both the appel- 
lants made it clear that they intended to 
rely on one point only, viz., that the lower. 
Appellate Court was not right ın holding as 
it did, that the question whether the custom 
as to alienability of khadims’ rights was 
opposed to public policy was a pure ques- 
tion of law and was not barred by the rule 
of res judicata. The learned Counsel con-. 
ceded that if it were held that the lower. 
Appellate Court had jurisdiction to re-open 
this question he cannot contest the findings 
of that court either as regards the existence 
or the validity of the custom relied upon 
by the appellants, owing to want of a certi-, 
HANG under s. 41 of the Punjab Courts 

ct, : 

In support of the above argument he, 
cited Roshan v, Wadhawa (1). In my opi- 
nion the argument is sound. The appel- 
lants are now challenging the decision of 
the lower Appellate Court solely on the 
ground that it is ‘contrary to law’ inasmuch 
as it was not open to that court to go into 
the question of custom and in the circum-, 
stances no certificate under s. 41 of the 
Punjab Courts Act appears to be ‘necessary. 

The second preliminary objection also 
appears to have no force. The plaintiffs 
claimed in the present suits certain amounts 
on account of their shares as khadims, out 
of the income of a religious shrine and on 
these allegations their suits would appear. 
to fall under Art. 13 of the First Schedule 
to the Provincial Small Cause Courts Act 
and would thus be excluded from the cog-. 
nizance of a Court of Small Causes. The: 
learned Counsel for the respondent has relied 
upon Shiv Girv. Khazan Gir (2) and Taz 
Mohammad v. Farid Khan 92 Ind. Cas. 779 
(3), but these cases appear to be distinguish. 
able as the claims ‘therein were against’ 
persons who had improperly realized the. 
plaintiff's dues. The learned Counsel for. 

(1) 134 Ind. Oas. 197; 13 Lah. 180; 38 P LR 446; 
AIR 1931 Lah. 495: Ind. Rul. (1931) Lah. 90L . 
(2) 77 Ind. Cas. 561; 3 Lah. 369; Al R 1922 Labe 


451, . : 
(3) 92 Ind, Cae. 779; AIR 1926 Lah, 276, . 
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the appellants has cited Bharadwaja 
Mudaliar v. Arunachalla Gurukkal (4), 


Brij Bullab Singh v. Kartar Singh (5) and- 


Bishen Singh v. Harbhaggat Singh (6), which 


support his contention that the suits are’ 
excluded from the cognizance of a Small. 


Cause Court. I overrule this objection algo. 

Coming to the merits of the appeals the, 
main contention of the learned Counsel for 
the appellants is that the question whether 
the alleged custom as regards the alien- 
ability of khadims’ rights was or was not 
opposed to public policy cannot be treated 
as a mere abstract question of law, which 
can. be re-opened in these suits, inasmuch as 
the rights of the plaintiffs had been settled 
on the basis of the implied decision thereon 
in the ‘previous ‘suits. In support of this 
contention a number of authorities were 
cited. The learned Counsel for the appel- 
lants particularly relied upon Tarini Charan 
v. Kedar Nath (7), a Full Bench decision 
of the Calcutta High Court and Bommade- 
vara Venkata v. Andavola Venkataratnam- 
37 Ind. Cas. 857 (8), a Division Bench judg- 


ment of the Madras High Court in which’ 


the conclusion was based on a review of a 
number of authorities, including a decision 
of their Lordships of the Privy Council 
reported as Badar Bee v. Habib Merican 
Noordin (9). After considering the autho- 
rities cited, I am inclined to think there 
is no force in this contention. 
point for consideration is whether the matter 


now in issue was’ directly and substantially . 


in issue between the same parties and whe- 
ther that very matter has heen decided in 


a previous suit between the same parties.) 


If it was, that matter cannot be re-opened 
merely because the reasoning of the court 
in the previous suit on a point of law was 
erroneous. The decision’ (implied) in the 
previous suits on the question whether the 
alleged custom was opposed to public policy 
cannot, I think, be treated as a decision on 
an abstract question of law because on the 
basis of that decision, the rights of the 
parties were settled and it was decided that 
the plaintiffs were entitled to base their 
claims to the khadims’ shares on the sales 


in their favour. It is true that the present. 


claims are for a different period, but that 


a iy Ind Cas. 414; 41 M 528;23 ML T 282; 7. 


524, 

(5) 41 P R 1872. ah 

(6) 71 P R 1876. 

(7) 115 Ind. Cas, 593; 56 O 723; AI R 1928 Cal. 
777; 480 LJ 327; 33 O WN 126 (F B). 

(8) 37 Ind, Cab, 857; 32 M L J 63; (1917) MW N 
321; 5 L W 682 


gò (190 AO 615; T8 LIP Q 16; PLT 
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would not be material; for once it is held 
to be established that the transfers of 
khadims’ share were valid, the plaintifis 
would be entitled to succeed, provided of 
course that the other conditions for the: 
applicability of the rule of res judicata are 
present. 

However, I do not consider it necessary to 
discuss the above point further because it 


seems to me that the other requisite con- 


ditions for the application of the rule of res 
judicata are not established inthe present 
cases. The learned Counsel for the respond- 
ent raised two objections in this respect, 
viz., (1) that the previoussuits were decided 
ex parte and ihere being thus no decision on 
merits in the previous suits on the points 
now raised, the rule of res judicata does 
not apply; (2) secondly, it was urged that: 
it Fas not been proved that the parties aud 
the causes of actions are the same. The 
first objection dces not seem to have force in 
view of Expl. IV tos. 11 of the Civil Pro- 
cedure Code. Itis true that the defendant 
did not put in an appearance in the previous 
suits. Butit was open to him to do so and 
itis not suggested that the defences which 
he has now raised were not available to him 
then. In these circumstances the.mere fact: 
that the previous decisions were ex parte 
would not be sufficient to exclude ‘these 
defences from the rule of res judicata as 
laid down in s. 11 of the Civil Procedure 
Code. -It was so held by the Punjab Chief 
Court in Gobind Lal v. Rao Baldeo Singh 
(10), and this decision has been followed by 
a learned Judge of this court in Muhammad 
Hussain v. Ghulam Bi (11). The second 
objection appears, however, to` be sound. 
The previous suits were based upon the sales: 
of khadims’ shares by certain . persons, 
Fifteen such sales appear to have been 
relied upon in the previous suits. In the 
present suit no details of sales have been 
given and there is nothing on the record to: 
show that the sales on the basis of which 
the present suits are lodged are identical 
with these, which formed the basis of the 
previous suits. The learned Counsel for the 
appellants argued that this position was not 
taken in the courts below. But I find from 
the written statements filed -by the defend- 
ant, that he denied- any knowledge of the 
alleged salesin plaintiffs’ favour and also 
disputed their validity. It was incumbent 
on the plaintiffs in these. circumstances to 
specify and prove those sales by proper 

(10) 24 Ind. Cas. 931; 12 P R1915; 128 ÈW R 


1914: 226 PIL, RO, | 
(11) 147 Ind, Cas, £05; 11 Lah. L J 97, - 
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evidence. There was in facla clear issue 
cn the point viz., Issue No. 111 which was 
to the effect whether the plaintiffs had pur- 
chased the rights of the khadims and if so, 
when. The burden of proof of this issue 
was on the plaintiffs but they did not appa- 
rently trouble to produce any evidence, as 
regards the sales. Reference was made in 
the course of arguments only to one sale 
mentioned by one of the plaintiffs’ witnesses, 
riz., a sale by Nizam Din, but the claims 
in the previous suits were not based on any 
sale by Nizam Din. The previous suits 
were based, as stated already, on 15 differ- 
ent sales. In the present suits we do not 
know on what sales the suits are really 
based. The learned Counsel for the appel- 
lants were unable to point out any such 
evidence on this record, The courts below 
seem to have overlooked this point. It may 
be that this argument was not advanced in 
the courts below, but that would not, I think, 
debar the defendant from raising it, when 
there was a clear plea and an issue cover- 
ing it. | 
plea was ever givenup. The question whe- 
ther all the necessary requisites for the 
application of the rule of res judicata are 
established by the evidence on the record 
is purely a question of law. and I see no 
reason why the defendant .should not be 
permitted to raise it now, even if it was not 
raised in the courls below when it is patent 
on the facts appearing on the record. | The 
rule of res judicata is a technical rule and 
israthera hard one especially in the circum- 
stances ofthe present cases as the previous 
decisions were ex parte. 
incumbent on the plaintiff to prove strictly 
all the necessary conditions for its applica- 
tion before he could take advantage of that 


rule. 5 f 

I hold that iis not established on the 
record that the subject-matter of the present 
suits is identical with those of the previous 
suits. I dismiss the appeals but in view 
of all the circumstances I leave the parties 
to bear their costs in this court. 

A. _ Appleal dismissed. 

LAHORE HIGH COURT. .| 
Letters Patent Appeal No. 42 of 1953. 
May 29, 1933. 

_ SHapr Lat, ©. J., AND ABDUL QADIR, J. 
Musammat PREM KAUR AND OTHERS — 
APPELLANTS 
versus 

` Rai Bahadur BANARSI DAS 
; —- RESPONDENT. ~ 
Letters Patent (Lah), cl. 10—Order of Single Judge 


PREM KAUR V. BANARSI DAS, 


The record does not show that the. 


ed” 


It was, therefore, 
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made in discretionary matters - Anpeal—Interfer- 
ence. ~ if 
Though an appeal may lie from am order made. 
by a Single Judge in tLe exercise of his discretion 
the fact thatthe making of the order was a matter 
of discretion may be a good ground for refusing 
to exercise the appellate jurisdiction. R. Wall v. 
J. I, Howard (1), Nanak Chand v. Sajjad Husain 
(2) and Tuljaram Row v. Alajappa Chettiar (3), 
referred to. 


Letters Patent Appeal against the 
judgment of Mr. Justice Bhide in Civil 
Appeal No. 746 of 1933, dated the Mth. 
May, 1933. 

Messrs. Brij Lal, Ram Saran and Har- 
nam Singh, for the Appellants. 

Messrs. J.-N. Aggarwal, C. H. Carden. 


x oadand Ram Lal Anand, for the Respon- 
ent. ` 


- Shadi Lal, C. J.—The facts of this case 
lie within a narrow compass. On the 28th 
April, 1933, the Additional District Judge 
of Lahore, while holding that the two 
younger children, Musammat Kulwanti 
and Kul Bhushan should, in view of their 
tender age, be Jeft with their mother, 
Musammat Prem Kaur, made an order, 
under the Guardians and Wards Act, that 
the eldest boy Kuldip “should be restored 
to the custody of his father where he will 
have a chance of getting properly educat- 
Against this judgment Musammat 
Prem Kaur preferred an appeal, which has 
been admitted to a Single Bench, and also 
made an application asking the court to 
stay execution of- the order regarding 


. Kuldip pending the decision of the appeal. 


The application hasbeen dismissed by 
Bhide, J., and against his judgment Mus- 
ammat Prem Kaur has preferred this 
appeal under cl. 10 of the Letters 
Patent. 

It is unfortunate that the children should 
suffer on account of the disputes between 
the parties, but the various affidavits 
presented to this cotirt make it clear that 
there is no reasonable prospect of their 
composing their differences. This appeal 
must, however, fail on the short ground 
that the appellant has not succeeded in 
establishing a strong case, such as would 
justify our interference with the discretion 
of a Judgeof this court. It has been held 
by the Allahabad High Court that where 
an order is made in the exercise of his 
judicial discretion by a Single Judge, that 
order does not amount to a ‘judgment’ 
within the meaning of cl. 10 of the Letters 
Patent, and that no appeal lies from ‘it 


-1933 


vide inter alia, R. Wall v. J. E, Haward 
(1). This court, while not going so far as 
.to hold that an order dealing. with a 
matter of discretion ‘is. not appealable, 
has laid down 
.competent, the fact that the making of 
the order was a matter of discretion may 
be a good ground for refusing to exercise 
the appellate jurisdiction, vide inter alia 
-Nanak Chand v. Sajjad Husain 71 Ind. 
Cas. 824 (2), 

“The same principle has been adopted 
by the Madras High Court in Tuljaram Row 
v. Alagappa Chettiar (3:. 

Upon a careful consideration of all the 


circumstances I have reached the conclusion. 


that no adequate ground for interfering 
with the discretion “of the learned J udge 
has been established. I would eceord ingly 
dismiss the appeal- with costs: 

Apai Qadir, J.—I agreé’. 

-Appeal diina 

A D 17 Å-438; AWN 1895; 89, 

(2) 71 Ind, Gas. 824; AL È 1921 Lah, 412, 

14) 8 Ind. Oas. 310; 35M 1; (1910) M W N 697; 8 
M L T 468; 21 ML Jl . 


RANGOON HIGH COURT. 
Second Civil Appeal No. 210 of 1932. 
January 23, 1933. 

BAGULEY, J. : 

- MAUNG AUNG BWIN AND ANGTHER— ° 

. DEFENDANTS — APPELLANTS oo Es 
versus : 

| MAUN G THA GYAUNG — PLATINTIRE— 

` RESPONDENT. 

` Contract. Act . (IK of 1872), s. 16— —Transfer . by 
elderly invalid of whole of his property to persons 
nursing him—Transaction effected without knowledge 
of his heirs—Burden of proof as tq bona fides of 
transaction. 

When the people ‘who are nursing an elderly invalid 
gəta transfer of practically the whole of his remaining 
property in their favour tothe complete exclusion of 
his heir, the transaction being made without the 


knowledge of his heir, it iè for them to prove -the 
bona fides of the transfer. 


Second Civil Appeal against the decree. of 
District Judge, Henzada. 

Mr. Kyan Htoon, for the Appellants, 

Mr. Aung Din, for the Respondent. | - 

” Judgment.— —'This is-an appeal by the 
defendants. The respondent claiming to be 
the adopted son of one U Kun, claimed for 
cancellation of a sale-deed made by: U Kun 
during his last illness in’ favour, of the pre- 
sent ‘appellants alleging undue influence, 
The defendants denied that the plaintiff was 
the keittima adopted, son, and they denied 
having exercised undue influence. The. 


plaintif was successful in both the. Wa 


144-685 483 


MAUNG AUNG BWIN. v. MAUNG THA GYAUNG.. 


„under the circumstances 
that though an appeal is’ 


“with her daughter, 
;ı ‘principle was applied that a transfer in 
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Courts, and the plea that he was: not the 
keittima adopted son of U Kun has been’ 
given up: , Both the lower Courts held that 
it was for the 
defendants to prove the bona fides of the 
transfer, and in view of the admitted cir- 
cumstances I think that this burden: of 
proof was correctly. placed. It is admitted 
that U Kun was very old—70 years old, 
He was ill too, and it was because of his 
illness tHat-he: went ‘to the.defendant, Ma 
The, whowas his niece, and her husband ‘to 
be looked after. . It appears that when he 
wentta stay with them he had his house 
pulled down and the materials used for 
‘building a Kyaung,so this land was all the 
property that he had left. It purports to 
have been bold for Rs. 500 and there are 
grounds for supposing that this is a some- 
what low valuation, but ın cross-examina- 
tion Ma The admits that out of this Rs. 500, 
Rs. 153 was not paid, It was se{off against 
an old debt, which is not proved, and for 
‘which they have no: document. Out of the 
remaining Rs, 374 only Rs. 47 found its 
way into the old man’s hands, and the 
remaining Rs.300 was never, paid’ at alli 
When the people who are nursing an elderly 
invalid get a -transfer of practically the 
whole of his remaining property inm their 
favour to.the complete exclusion of his heir; 
the transaction being made without the 
knowledge of his- heir, | it isfor them to prove 
the bona fides of the transfer. This is the 
only ground which the appellants van take 
up in second appeal as they cannot be allow; 
ed to appeal on points of fact: 

: The defendants rely on Ismail: Mussajee 
v. Hafiz Boo (1), which is only authority for 
holding that. the mere relation of daughter 
to mother in itself suggested nothing in the 
way-of special influence or control. ‘This is 
really besidethe point because Ma The was 
not the daughter of U Kun. They also rely 
on Maung Pu-v. Lucy Mose (2), but this 

also does not help them particularly because 
in that case the transfer was in favour of 
the transferor’s son-in-law’ who- was living 
and there the same 


favour of a: close relation’ (the son-in-law 
being identified with his wife, the daughter) 
was not. one whichin „itself raised the pre- 
sumption of undue influence. I consider 
that the appeal is not sustainable. I there- 
fore. confirm: the decree of-the lower Appel- 


-(1) 33 Cal 773; 331 A 88; 8 Bom L R 379: 3A LT 
ae soe 484; 16 M L J 268; 10 OWNS570; IML 


Ea 26 adas 3 99; 8 LB R235, 
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late Court and’ dismiss the appeal with 
costs. Bs ` 5 

Ni-A, Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 


Miscellaneous Civil Appeal No. 50 of 1928. 
November 17, 1932. 

. FERRERS, J.C. AND Aston, A. J. O. 

. JERAMDAS NAOOMAL AND ANOTRER— 

: APPELLANTS 


g VETSUS 

OFFICIAL ASSIGNEE — RESPONDENT. 

Partnership—Raights of outgoing partner—Right to 
be indemnified against partnership debis~ Appropria- 
tion—Contract Act (IX of 1872), 3. 262—Whether 
creates rights in creditors of firm. 

In a partnership an outgoing partner has aright 
to be indemnified against the partnership debts by 
the appropriation thereto of the partnership assets 
unless such right bas been taken away by any deed 
or agreement, to which he is a party. Simpson, In re 
Furness, Ex parte (2) and Ex parte Ruffins (3), 
distinguished. |p. 675, col. 1.) $ 

Section 262, Oontract Act, merely lays down the 
contractual rights andobligations of the partners 
inter se. Section 262 does not create any rights in 
the creditors ofthe firm; their position is depend- 
ent onthe rights of the partners inter se; each 
“partner under the English Law has aright that the 
assets of the partnership shall be first apylied in 
paymeht of the partnership debts. This right like 
any other can be relinguished by a partner. [ibzd.] 


Mr. Kodumal Lekhraj, for the Appellants. 

Mr. Kewalram Jethanand, for the Res- 
pondent, 
_ Judgment.—This is an appeal from 
the order of the learned Additional Judi- 
cial Commissioner under s. 75, Provincial 
Insolvency Act. The facts briefly are that 
on Tth April, 1922, the firm of Amalrai 
Godhumal which consisted of three partners 
namely, Amalrai, Phatanmal and Ghan- 
shamdas was adjudicated insolvent. The 
insolvent firm in partnership with one Ghan- 
shamdas Tharicmal had a Glass Factory 
which was carried on in the name of H. J. 
Narsinglal. On Ist June, 1925, Ghansham- 
das Tharicmal executed a release deed in 
favour of the Official Receiver in whom the 
property of the firm of Amalrai Godhumal 
had vested by which Ghanshamdas relin- 
quished his interest in the partnership con- 
cern including the Glass Factory-with all 
materials lying tnertin. This Glass Facto- 
ry had been attached by one Damodhardas 
Vikamdas in Suit No. 1161 of 1921.. Damo- 
dherd:s claimed the whole of the sale pro- 
ceeds of the Glass Factory by virtue of his 
ecree, * Pee ae N ý ` ` 

The court rejected the claim of Damọ- 
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dhardas, but directed that the sate proceeds 
of the Glass Factory whick amounted , to 
Rs. 8,601-6-9-were not io be distributed with- 
ozt its specific orders. Damodhardas àp- 
peated and his appeal was decided Ly ‘this 
court in the decision which is reported 38 
Damodar Das v.. Official Receiver (1). ‘This 
court there held that where there has been 
an attachment before judgment, but before 
the decree is passed the defendant is de- 
clared insolvent and the property vests In 
the Official Receiver, the plaintiff gains no 
right by the attachment and the claim of 
the Official Receiver prevails. It also held 
that where two persons have joint and se- 
palate property and joint and separate 
‘debis, the joint properties are applied in 
the first instance in payment of joint debts 
and if there is a surplus, it is dealt with 
as part of the. separate property in propor- 
tion to the right and interest of each partner 
in the joint estate. 4 

Meanwhile a creditor, one Narsi Parsho- 
tum, applied fora dividend and the court 
ordered the dividend to be paid subject to 
his furnishing security. The present appel- 
lanis, namely, the fiim of Jeramdas Naoo- 
mal and the firm of Siteldas Dammomal 
who are also petitioning creditors, contended 
that the sale proceeds of the Glass Factory 
should be distributed pro rata among the 
creditors of Amalrai Godumal including the 
creditors of the Glass Factory.. The learned 
Additional Judicial Commissioner held that 
the sale proceeds of the Glass Factory should 
be distributed among the creditors of the’ 
Glass Factory. .He further gave orders that 
the assets of Glass Factory should be re- 
tained pending the appeal of Damodhardas. 
In his judgment the learned Judge pointed 
out that the outgoing paitner has a right to 
be indemnified ‘against the partnership 
debts by ihe appropriation thereto of the 
partnership assets unless such right has 
been taken away by any deed or agreement 
to which he isa party. He expressed the 
opinion that there was nothing in the re- 
lease deed relied on by the petitioning 
creditors in favour of the Official Receiver 
showing that Ghahshamdas ` Thariomal 
agreed to be deprived of this right to 
be indemnified against the partnership’ 
debts by the appropriation thereto of: 
partnership assets. The learned Additional’ 
Judicial Commissioner cited para. 362 of 
Halsbury’s Laws of England, Vol. II. 

On behalf of the appellants reliance is 
placed* on Halsbury’s Laws of England, 
Edn. 2, Vol. II, page 293, in which the opin- 

(1) 117 Ind. Cas. 149; ADR 1930Sind.127, -0 
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ion. was" éxpressed that the right to be 


indemnified ‘may be lost by, agreemeent . 
Reliance was also - 


between the parties. 
placed on Williams’ Laws.of Bankruptcy, 
Edn. 14, page 200 and on Simpson, In re; 
Furness, Ex parte (2). It is further pointed 
out that -the creditors of the Glass Factory 


could proceed against Ghanshamidah Tario-~ 


mal. 

On behalf of the respondent it is pointed 
out that in s. 262, Contract Act, provision 
is made for the payment of joint debts of a 
partnership out of the partnership property 
and for the payment of separate debts of 
the partners out of. the surplus, if any, after 


the joint debts are paid. Reliance was. 


further placed on s. 70, Presidency Towns 
Insolvency Act, which enacted that a cre- 
ditor, of a firm could not receive the di- 
vidend out of a separate property of an 
insolvent partner until the separate eredi- 
tors were paid in full. Reliance was also 
placed on a passage in Mulla to the effect, 
that the same principle would be applica- 
ble in the Presidency Towns Insolvency, 
Act. Provision, it may be mentioned, is 
also made in s. 262, Contract Act, to the 
same effect. 

Appellants, however, rely on the fact that 
s. 262, merely lays down the contractual 
rights and obligations of the 
partners inter se. Section 262 does not 
create any rights in the creditors of the firm; 
their position is dependent on the rights of 
the partners inter se; each partner under 
the English Law has aright that the assets 
of the partnership shall be first applied in 
payment of the partnership debts. This 
right like any other can be relinquished by 
a partner. It is pointed out by Lord Lindley 
in his commentary of the law of partnership 
that creditors have no lien on the partner- 
ship property if the partners agree inter se 
that all the assets shall be taken over by 
a partner, and in the absence of equity such 
assets will become the separate property of 
the partner. Section 262, Contract Act, would 
not prevent the operation of this rule: that 
merely lays down the manner in which part- 
nership and separate property would be 
applied. Section 262 would not prevent 
partners by agreement from transferring 
the rights which they possessed. The posi- 


tion in India appears to me to be the same. 


as it was when the law was laid down in 
Ex parte Ruffins (3) and Ex parte Williams 
(4). It was pointed out in that case by the 

(2) Q874) 9 Oh 572; 43 L J Bk 147; 22 W R997; 


30 LT 448. ; 
(3) (1831) 6 Ves. 119; 9. R R 237, . 
(4) (4805) 11 Ves 3; "SR R62, 


`- SRRAMDAS -NAGOMAL V: OFFIOIAL ASSİGNEH. - 


675° 
Lord Chancellor that if it ig competent to 
partners to say that the equities shall no 
longer exist inquiry is necessary to aséertain 
whether by the bargain for the dissolution 
that which was the property of all has be- 
come the property of one. He observed: . 
“In Ex parte Ruffins (3) there could be no doubt 
upon that:a legal instrument being produced, the 
legal effect of which was such as J have stated. That 
case was no more than that a bankruptcy happening a 
considerable time after the execution of the deed, the 
effecta camie to be considered’ the separate effects of 


trader in the ‘whose hands they were left; and the 
other was only to come in asa creditor." 


. The Lord Chancellor without.saying whe- 
ther the conclusion of the Commissioners as; 
to thé joint debts was right held that the 
joint effects in. Wa parte Williams (4) should 
be considered separate effects. In Hx parte 
Ruffins (3) to which attention was drawn 
there was an actual agreement that the 
continuing partner should pay the debts of 
the firm and he agreed to indemnify the re- 
tiring partner against the claims of . the 
creditors of the firm Both these 
cases are distinguishable from the case 
before us as much as in both these’ caseg, 
namely, Hx parte Ruffins (2) and Hx parte 
Williams (4), the insolvency of. the partners 
took place after the release agreement was 
entered into between the partners. It is 
clear from the authorities that the learned 
Additional Judicial Commissioner has 
rightly applied the law. : 


` Ashe pointed out it is necessary to con- 
sider the release deed relied on if it is con- 
tended that-by mutual agreement the equity 
which the partner possessed of being inde- 
mnified by the distribution of partnership 
assets in payment of partnership debts has 
been’ extinguished. In considering’ this 
agreement it seems to me that sufficient facts 
are not established to indicate that there 
was any Yelinquishment by the partner of 
the equity above referred to. All that the 
agreement dated Ist June 1925 establishes 
is that some amount would be found due by 
the retiring partner. The Official Receiver 
was willing to give up his claim as regards 
this amount provided the retiring partner 
executed a formal release deed relinquishing 
his interest in the partnership concern in- 
cluding the Glass Factory. The evidence 
does not show what amount was due and 
what the value of the consideration was 
which the retiring partner obtained. There 
is nothing said in the release deed as to 
debts due to-.the‘creditors of the firms As 
the firm of Amalrai.Godhumal was already. 
insolvent itis obvious that if the retiring 
partner . Ghanshamdas gave up his lien 
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above-mentioned he, the sole solvent périner 
would bear to a much greater extent the 
burden of the debts of the: Glass Factory. 
It appears to, me theréfore that clear and 
reliable evidence would be necessary to 
persuade the court ihat Ghanshamdas gave 
ùp the right to havethe sale proceeds of the 
Glass Factory applied in the first instance 
in satisfaction of the debts ofthe firm. 
Taking all the circumstances into considera- 
tion Jagree with the view of the learned 
Additional Judicial Commissioner that the 
release deed’ relied’ on does not establish 
any such reliquishment. In the circum- 
stances I would dismiss the present appeal 
with costs. 

As the appeal of Damodar has: now been 
decided, the Official Receiver is at liberty 
to. distribute the procéeds of the Glass Fac- 
tory among the creditors according to law. 
The evidence however "shows in ‘this con- 
nection that three creditors of the’ Glass 
‘Factory have had dividends allotted to them 
out of the estate of: Amalrai Godumal as they 
proved their claims against Amalrai Godu- 
mal prior to the assignment of Ghanshmdas 
Thariomalin favour ‘of the Official Receiver, 
and in my opinion, they were not entitled to 
be paid any dividend out of the estate of 
Amalrai Godumal in respect of the joint 
debts ‘due to them bythe Glass Factory 
until’ all ‘the- separate creditors of Amalrai 
Godumal - had been paid: in full; Thé 
Official Receiver should therefore be direct- 
ed when distributing the proceeds öf the 
Glass Factory to make any creditors “who 
have received dividends from the firm of 
| Aimalrai Godumal account for the divi- 

dents which they have received before they 

can receive any. dividend from the Glass 

Factory. With these directions I © would 

direct the Offigial Receiver to distribute the 
. assets according to law. 


ONA . *? Order accordingly. 7 
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8.3 
Act, 
are 
and as a` 
occupation of the 


The definition of “ rent" as containéd : in 
subs 5° of the ‘Bengal ‘Ténancy 
is sulliciently wide to include cesses which - 
payable by the tenant to the landlord 

onsideration for the use and 

nds of the tenancy. 

A suit for recovery of excess cess in respect of a 
certain patni mahal for a certain numberof yeara 
together with damages on the basis of certain terms 
ip a kabuliyat under which the defendant ‘holds the 
same, is a suit for rent and does not offend against 
the provision of s. 153, Bengal Tenancy Act. Nawab 
Bahadur of Murshidabad v. Bhupendra Narayan 
Sinha (1), relied on. - 

In asuit for rent the plaintiff is entitled te in- 
clude rent for four years and when the name of 
the ‘plaintiff has bean. registered under the provi- 
sions of the Land Registraticn Act, he is entitled 
to instituta the svit alone and maintain the action. 
| The word ‘rajaswa’ used ina . kabuliyat is wide 
enogh to include cess payable under the Cess Act. 


-~ Second Civil Appeal against the decree 
of the District Judge, Murshidabad, dated 
the - 17th March 1930, 


Mesare, Cuiadacharan Sen and Prasanta- 
bhooehan Gupta, for the Appellant. 
-- Messrs. Seetaram Banerji and Praksh- 
chandra Basu, for the Respondent.- 


Judgment.—This appeal has been pre- 
ferred :by the defendant in a suit, which 
was instituted by the plaintiff—Raja Bhu- 
pendranarayan Singha Bahadur—for re- 
covery’ of excess cess in respect of a certain 
patni mahal for four years ‘together with 
damage’, on the basis of certain terms in 
a kabuliyat, under which the defendant 
holds the same. The suit has been decreed 
by both the courts below. A preliminary 
objection was taken as ‘regards the main- 
tainability of the appeal on the ground that 
the suit out of which this'appeal has arisen, 
was a suit for recovery of money and that 
therefore no second appeal lay. This pre- 
liminary objection, if it succeeds, would land 
the respondent at once into two difficulties, 


- of which one is a question of defect of par ties 


and the other is the question of limitation 
so far as one year’s cesses are ‘concerned. It 
may be stated here ‘that the Yespondent’s 
position in the courts below was that what 
was claimed was not money but rent and 
in that way he was able toward off the two 
contentions, as regards defect-of parties and 
limitation, thet were levelled against him 
by the defendant. The appellant, also, 
equally contrary to what his case in the 

courts below was, contends that the suit 
Was asuit forrecovery of rent and not for - 
recovery of money and that for that, reason 
ha is entitled not only’ to maintain” the 
appeal, but also.to put forward the aforesaid 
contentions, which was also put. forward by 
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him, as regards the interpretation of the 
clause in the document upon which the 
plaintiff relies. The latest decision relevant. 
to the question, as to whether a suit of this 
nature is asuit for money or a suit for rent. 
is a decision of thiscourt in thé case of 
Nawab Bahadur of Murshidabad v. Bhupen-. 
pra Narayan Sinha (1), butin that case 
no very clear decision appears to have been 
pronounced on this question. On the other 
hand, there is avery clear decision inan 
earlier case, namely, the case of Bhupendra 
Narayan Singha v. Midnapur Zamindary. 
Co., Ltd. (2), directly bearing upon this ques- 
tion. There, the suit was instituted upon 
a katuliyat the terms of which were very 
similar to the terms of the document in the 
present case and the relief claimed in the 
suit was exactly of the same description, 
and in the appeal, which was preferred in 
that case, a preliminary objection was taken 
as regards its mainteinability. 

In that case, it was held that, although 
the suit related torecovery of excess cess 
the suit was asuitfor rent,the learned 
Judges observing that rent as defined in the 
Bengal Tenancy Act includes cesses and the 
dispute between the parties to the suit in 
that case, wasadispute astothe “rent,” 
The definition of “rent” as contained in s. 3, 
sub-s. (5), Bengal Tenancy Act, in my opin- 
ion, is sufficiently wide to include cesses 
which are payable by the tenantto the 
landlord and as a consideration for the use 
and occupation of the lands of the tenancy. 
I am not prepared to put a narrow construc- 
tion upon that definition and I think, I must 
hold, agreeing with the courts below that 
the present suit wasa suit for rent. The 
suit does not offend the provision of s.153 
Bengal Tenancy Act, and therefore a second 
appeal iscompetent. That being the position, 
two of the contentions of the appellant, 
namely, the one as regards limitation and the 
other as regards defect of pariies, 
cannot prevail for the simple reason that, 
in a suit for rent the plaintiff is entitled to 
include rent for four years and that thé 
name of the plaintiff, having been register- 


ed under the provisions of the Land Regis-. 


tration Act, he was perfectly entitled to 
institute the suit alone and maintain the 
action, It may also be stated here that the 
defendant’s case that the plaintiff has got 
a son is not sufficiently specific, inasmuch 
as it has not beén proved that, at the date 


(D, 108 Tnd. Cas. 851; A TR 1927 Oal 965; 460 L 
Rar: Ind, Cas, 937; A J R1932 Oal. 300;370 L 
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when the suit was instituted, the son had 
been born. ` ; 
The third contention, namely, the one relat- 
ing tothe interpretation of the clausein the 
document aforesaid certainlyrequires conside- 
ration. There again the terms of the kabuliyat 
inthecase of Bhupendra Narayan Singha 
v, Midnapur Zamindary Co., Ltd. (2), so far 
as may be gathered from the report, were 
very similar to those of the document in the 
present case. It was held in that case that 
the word “rajaswa’, which was used in 
that document, is wide enough to include 
cess payable under the Cess Act. I have 
considered. the terms ofthe Whole of the 
documént, which has been placed before me, 
and Iam fully in accord with what was said. 
by the learned Judges inthe other Gage, 
namely, the case of Bhupendra Narayan 
Singha v. Midnapur Zamindary Co., Ltd. (2). 
Mr. Sen has contended that a different inter- 
pfetation should be put upon this document, 
because the imposition that has been made 
is an imposition of cess, which is not really: 
payable to Government and which’ the 
Government does not at all appropriate for 
its own purposes, but which is wholly used 
and appropriated for the purpose ` of the 
District Board. That, in my opinion, makes 
no difference. It is the Government that 
imposes the cess and, if under the law, it has 
got to beappropriated to definite purposes, 


-which had been assigned to a particular 


public body, still the imposition must be 
taken as an imposition by the ‘hakiman,' 
which is the word used in the document. On 
the whole, I findno reason to dissent from 
what was held by Richardson, J., in the case 
referred to above : 

In my opinion, the decisions arrived at by 
the court below are correct. The appeal, 
accordingly, must be dismissed with costs. 
The application for revision is rejected. 
Leave to appeal under the Letters Patent 
has been asked for, but Ido not consider that 
itis a fit casein which such leave should 
be granted, ; f 

N.A. -Appeal dismissed. 

RANGOON HIGH COURT. 
Criminal Revision Application No. &B 
of 1933. 
February 13, 1933, 
MAOKNEA, J. 
V.G. R. M. V. VELLACHAMI 
CHETTIYAR—APPLIOANT 


versus 
L. M. R. MURUGAPPA CHETTYAR 
AND OTHERS——OPPOSITE PARTIES, 
Criminal Procedure Code {Acè V of 1908), ss. 499, 526 
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Order transferring case—Revision by High Court— 
Application ‘for transfer—Considerations before the 
Court—Discretion of lower Court—Interference. 

~ The High Court has power under s. 439, Criminal 
Proeedure Code, to alter or refuse an order transfer- 
ringa casé made under s. 526, Criminal Procedure 
Code, by the lower’ Court. 

“The important point to be „considered in 
an application under s. 526 - is the fact as 
to the impression created in the mind of the 
accused. When the lower Court has not committed 
a gross error in exercising its discretion the High 
Court should not set aside its ordér, Ashu v. Po Kha 
(1), dissented from, : FS , 

. Criminal Revision Application against an 
order of the District Magistrate, Rangoon, 
in Criminal Miscellaneous Appeal No. 217 of 
1932, dated the 9th January, 1933. 

. Mr. A. J. Darwood, for the Applicant. | 
: Mr. C. H. Campagnac, for the Opposite 
Parties. ` i . 

. Order.--This is an application. under 
g. 439, Criminal Procedure Code to revise an 
order of the District Magistrate, Rangoon, 
directing that the case under s. 409, Indian 
Penal Code, brought by the applicant in 
the Court ofthe Western Sub-Divisional 
Magistrate, Rangoon, against the respon- 
dents Should be transferred to the court of 
the Eastern’ Sub-Divisional Magistrate, 
Rangoon, for trial. 

: It. has been objected to by the respondents 
that this court has no power to revise such 
an order, I have been referred to Ashu v. 
Po Kha (1). This was a case in which this 
court was moved to revise an order of the 
District Magistrate dismissing the applica- 
tion for transfer of a case under s. 528, 
Criminal Procedure Code, and ‘as the learn- 
d Judge who decided the matter was -of 
theopinion that the High Court's power of 
revision was limited to those conformed by 
certain sections mentioned under s. 439, 
and as s. 526 wasone of those, he rejected 
the application. The circumstances are not 
identical -with the present case but, with 
the greatest respect to the learned Judge I 


cannot see that this court has no power to: 


révise such an order-of transfer as the pre- 
sent unders. 439, Criminal Procedure Code, 
That section confers authority to exercise 
any of the powers conferred on a court of 
appeal by £8.°423, 426, 427-and 428 and 
s. 423 (1) (c) gives powers in an appeal from 
any other order to alter or refuse such order. 
< Therefore, it seems to me that the High 
Court has power.to alter or refuse any such 
order which comes before. it. under.s. 439, 
Criminal. Procedure Code. (His Lordship 
then discussed the merits and proceeded.) 


. 
48551 Rang 632; 2 Bur LJ 236, 
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Į consider that the learned District Magis- 
trate iscorrect in his view that ihe impor- 
tant point is the fact which was then 
created in the mind of the accused. I am 
not-prepared tosay that the District Magis- 
trate committed se gross an error in exercis- 
ing his discretion in the. matter of transfer- 
ring the case as would justify this court in 
setting aside his order. For these reasons 
this application is dismissed. I understand 
from Mr. Campagnac that there is no 
intention to ask for 4 de novo trial. If that 
isso, the complainant cannot suffer very 
serious injury of the change of court. 


NA. Application dismissed. - 


. SIND JUDICIAL COMMISSIONER'S 
COURT. ; 
Qivil Miscellaneous Application No. 185 
. : of'1930. A 
September 21, 1932. 
MEHTA, A. J.C. 


ICHASHANKER JADURAM | 
a — APPLICANT UNG 
VETSUS ' 
F. O. BANAMAL GULZARIMA 
f — OPPONENT. 
Provincial Insolvency Act (V of 1920), 8 4- 


Jurisdiction under, exercise of—Discretion of court 
—Mortgage, application to set aside—Decrees of com- 
petent courts holding mortgage valid—Other creditors 
not benefited by setting aside mortgage—Insolvency 
Court, if competent to re-adjudicate on the ques- 
tion, AR 

The exercise of the jurisdiction which the Insol- 


_ veney Court derives from s 4, Provincial Insolvenay 


Act, is purely discretionary. Whether in any parti- 
cular case an Insolvency Oourt in . India should 
refuse to exercise its jurisdiction must necessarily 
depend upon thefacts of such case and .no hard and 
ae rule can be laid down in that behalf. [p. 680, 
çol 1 . sont 
i Whore an application was filed under s. 4, Pros 
vincial Insolvency Act, to decide the question of the 
validity of a mortgage, the amount involved béing 
a large one and complicated questions of law atis- 
decrees of 
competent courts in which the mortgage had been 
declared valid and given ‘effect to,andit appeared 
that no useful purpose would be served to the other 
creditors by deciding the ‘question: . 
Held, that under the circumstances it would: be 
an abuse of the powers given to the Insolvency 
Court under s. 4 to re-adjudicate on the same question 
and that it was not expedient to decide the dis- 
pute referred toin the application which should, 
therefore, be dismissed |p. 681, col. 2.] 3 
Mr. Dingomal Narainsing, for the Appli- 
cant. . i f 
Mr. Kundanmal Dayaram, for, the Oppo- 
nent. > ; n 
. Order.—This is an application preferred 
by one Ichashanker Jaduram Mankodi 


` opponents do 


sent opponent against. the insolvents, 
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purporting to be “under ss. 4 and 53, Pro- 
vincial Insolvency Act V, of 1920, during the 
pendency of the insolvency of Mahtabrai 
Chuhamal. The prayer ‘clauses in the ap- 
plication read as follows :— | 
. (10) That the applicant prays that this honourable 
court be pleased to set asidethe mortgage and decree 
in Suit No 70 of 1924 of the Delhi Court in favour 
of the opponents over the - insolvents’ properties 
described in the schedule-and to declare the same 
to be void, inoperative and invalid (11) That the court 
be pleased further to order and direct that the 
repay the sum realized by them 
by- sale of the properties situated at Delhiin 
execution of their decree or recovered otherwise, 
with interest theron at 6 percent’ > * 
The facis leading up to this application 
may be condensed thus: The insolvents 
Banarsidas and Gordhandas, sons of Chuha- 
mal, were partners of the insolvent firm 
Mahtabrai Chuhamal. The insolvent pur- 
ported in February, 1922, to create an equit- 
able mortgage at Delhi in favour of the 
opponent firm, the principal partner of 
which Banamal Gulzarimal was an uncle of 
the insolvents, by depositing certain title- 
deeds with the opponents respecting four 
properties, one of which is situated at 
Ualcuita and the other threg. are situated 
at Delhi fas ‘shown in the schedule to the 
present application. The opponents had 
to file a suit against the Insolvents (No. 
70 of 1924) in the Delhi Court on the strength 
of this mortgage and obtained an ex parte 
decree; and were about to have some of 
these properties sold. In the: meanwhile 
one Lala Raghumal,; another uncle of the 
insolvents, in whose favour the insolvents 


had mortgaged the very properties by a 


registered deed in 1923, brought a suit 
(No. 38 of 1925) in the court of the First 
Olass Sub-Judge of Delhi to have it declared 
that the so-called equitable mortgage of 


‘1922 in favour of the. present opponent 


Banamal Gulzarimal was a collusive one 
and was therefore void and. ineffectual. 
In this suit an injunction was assed for 
preventing the sale of the property in exe- 
cution of the decree obtained by the pe 
This 
suit after a hard contest was dismissed in 
December, 1928,.whereupon Lala Raghumal 
preferred an appeal which, itis said, is not 
yet decided. . . 

While this litigation -was . proceeding in 
the Delhi Courts a petition. was filed here, 
i. €., in the court.of the Judicial Com- 
missioner of Sind, in March, 1925, to have. 
the mortgagors . Banarasidas and Gord- 
handas adjudicated insolvents, being In-. 
solvency Case No. 26 of 1925. An adjudica- 
tion order was passed in June, 1925. The 
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present application was filed in April,1930, by 
Ichashanker claiming tobe oneof the creditors 
of the estate on the strength of certain assign- 
ment. Inthis application the reliefs sought 
have heen already reproduced above, 
Subsequently by my order dated Ist July, 
1932, I granted the request of the ‘applicant 
Ichashanker to join the Official Receiver as 
a co-applicant. A certain amount was 
deposited with the Official Receiver to 
indemnify him against costs of these pro- 
ceedings. On behalf of the applicant 


-Ichashanker and of the Official Receiver it 


is contended that the mortgage alleged by 
the opponent never took place; that there 
was no consideration for such a mort- 
gage; that even if ‘it is held that soms 
documents were deposited by the insolv- 
ents with the opponent, the documents not 
being title-deeds relating to the p:operties 
purported to be hyothecated, there was ‘no 
valid transfer in law, that the transaction 
which the applicants impugn having beén 
entered into in Delhi was invalid and 
inoperative under the provisions of the 
Transfer of Property Act that the decree 
obtained by the opponent against the 
insolvents on this alleged equitable mort- 
gage was a collusive one and therefore not 
binding on the other creditors of the insolv- 
ents and that therefore this court under gs. 4 
and 53, Provincial Insolvency Act, should 
annul the transfer and order the opponenta 
to disgorge the amount recovered in execu- 
tion. 


.. On behalf of the opponent it is contended 
in the first place that although this court 
has jurisdiction, it would not be a. wise 
exercise of the court’s discretion to decide a 
dispute of this nature under the summary 
procedure prescribed by s. 4 of the Act. It 
is also contended that the relief sought by 
this application should be declined because 
the prayer for it is barred by limitation 
and also by rule of res judicata, the Delhi 
Courts having decided twice in favour of 
this. mortgage. The opponent further 
maintains that even on the merits this. 
application should not be granted because 
the mortgage challenged by the applicants 
was a valid one, the proper title-deeds in. 
respect of the properties mortgaged -hav- 
ing been deposited by the insolvents at the" 
time they took a loan of one lac of rupees. 
from the opponentin 1922. To the technical 
objection under s. 58 (7), Transfer ‘of-Pro- 
perty Act, the opponent's reply ig that 
Delhi although torn from the local area of 
the territories administered by the Governor 
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of the Punjab still remained excluded from 
the operations of the Transfer of Property 
Act as has been decided in the case of 
kalli Brothers v. Punjab National Bank 
Litd. (1). Several other contentions were 
urged as a result of which certain issues 
were framed one of which is concerned with 
the maintainability and competency of the 
present application. I shall take up this as 
a preliminary issue and althoughit is not 
very happily worded the point to be decided 
under this issue is whether under s. 4, 
cl. (3), Provincial Insolvency Act, this 
court should or should not deem it expedient 
or necessary to decide the question of the 
validity of the mortgage alleged to have 
been created by the insolvents in favour of 
the opponent, the avoidance of which is 
sought by the present applicants. 

I have heard very elaborate arguments 
for . and. against the advisability of de- 
termining the above question in the way 
the applicant have chosen. It is undisputed 
that this court sitting in insolvency has the 
jurisdiction to adjudicate on the subject- 
matters of the dispute between the parties, 
That being so, it is unnecessary to refer 10 
the various decisions cited on behalf of the 
applicants culminating in the most recent 
decision onthe subject given by a Judge 
of this Court (Rupchand, A. J. ©.) on 28th 
June, 1932, a copy of which has been pro- 
duced before me: Official Assignee v. Ram 
Chand-Daulat Ram (2). As obseryed in 
this judgment whether in any particular 
case an insolvency Court in India should 
refuse to exércise its juridiction must, 
necessarily depend upon the facts of 
such case and no hard and fastrule can 
be laid down in that behalf. It is un- 
disputed that the exercise of the juris- 
diction which the Insolvency Court derives 
from .s, 4 of the Act is purely discretionary. 
The. issue for :.determination, therefore, 
resolves itself into this: ~ f 

“Will it.be a., wise and proper exercise of this 
court's discretion to decide in this application the 
question of the validity of the mortgagee,” ` 
‘In Official Receiver v. R. B. Dayaram 
Sawney—J. Misc. No. 177 of 1928 decided 
on 19th February, 1929, there is the pertinent 
observation of Rupchand, A.J. C., which 
might bear repetition : 

“It is, however, to be noted that the section 
does not confer any arbitrary powers on the 
Insolvency Court of deciding such questions-in any 


manner it thinks fit, and in the absence of any 
express provision in that behalf the'court is bound 


~(1)_ 129 Ind. Cas. 21; AIR 1930 Lab. 920; 111. 

i Ind, Rul. (931) Lab. 101; 31 P L R 934, a 
-Cas. 305;A IR 1932 Gind.” 208; 

Rul (1933) Sind 121, Lee nee 
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to decide such disputes according to the same 
principles of law as an ordinary tribunal though 
its procedure may to a certain extent be sum- 
mary. 

In-a sase decided by the Oudh Chief 
Court in which annulment of a deed of. 
release entered into by the insolvent was 
sought under s. 4, Provincial Insolvency 
Act, the learned Judges were distinctly of 
opinion that transactions of this nature 
must be challenged ifat all, in an ordinary 
Civil Court and not in the Insolvency Court. 
There are certain features of ‘ihis case . 
which might make me pause before I 
venture to assume juriggiction unders. 4 to 
decide the question of the validity or 
otherwise of the mortgage impugned by 
the applicants. In the first place the 
amount at stake is a very large one. It 
is over Rs. 40,000; complicated questions 
of law are involved in the determination 
of that question. Ordinarily questions of 
title will not be decided by an Insolvency 
Court: see Official Assignee of Madras v. 
Vedavalli Ammal (3). But the most arres- 
ting circumstance which has finally weighed 
with me is the fact that there have been 
two decrees of competent courts in which this 
mortgage has been held valid and given 
effect to, The learned Judge who dismissed 
Lala Rughumal’s suit brought with the 
same object for which this application has 
been preferred, had the advantage of examin- 
ing a number of witnesses. The proper- 
ties mortgaged are in Delhi; the mortgage 
transaction is said to have taken place 
at Delhi. The witnesses were also of 
Delhi, 

Even the Official Receiver was at first 
disinclined to join in the present appli- 
cation and submit in his report that no 
useful purpose was likely to be served as 
far as the other creditors were concerned 
by fighting out this application. Even after 
the court ordered the Official Receiver to- 
be joined as a party, the-applicant Icha- 
shanker waited for months and months 
before formally securing the co-operation 
of the Official ‘Receiver. The Offical 
Receiver could have been made a party to 
the-suit of Lala Raghumal. Had there 
been any chance of other creditors of the 
insolvent benefiting by the avoidance of 
this mortgage there is no doubt that the 
Official Receiver would have _ bestirred 
himself in time, or the creditors would 
have taken steps to implead the Official 
Receiver in the litigation al Delhi. The 
reason why the Official Receiver was 

(3) 36 Ind, Cas. 524; 40 M 810; 20 M L JT 311; 4 
L W 425, : 
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reluctant tô: join- hands with applicant 
No, 1, Ichashanker, appears to me to be 
this. If this mortgage is set aside the 
virtual beneficiary will: be Lala Raghumal 
in whose favour there isthe second mort- 
gage of 1923. On behalf of the opponent 
it is vehemently urged and a challenge 
has {been thrown out to the applicants 
which has not been taken up that at the 
bottom of this application is Lala Raghumal 
because .Ichashanker is merely a munim 
of the Lala. Having lost in the Delhi Court, 
the Lala is anxious in a roundahout way 
to re-agitate the same question in this 
court and wants totake an unfair advant- 
age by resorting to s. 4, Provincial 
Insolvency Act, because if a regular suit 
is brought by any one to have the mort- 
gage. declared invalid it must be thrown 
out as time-barred. This no doubt is 
merely a contention of the opponent, but 
I have: a shrewd suspicion thatit hits the 
nail all right. 

The only reason why this court might 
proceed under s. 4 as prayed for by. the 
applicants, and not relegate them to a 
regular suit is one of expediency on the 
score of time. It is put to me that to 
throw out an application after’ some two 
year and a quarter would be a great 

ardship.. But it appears to me that the 
delay has been mainly caused by the 
procrastinatory*tactics adopted by the 
applicants to which I have made an 
allusion in my order dated lst July, 1932. 
Mr. Dingomal on behalf of the Official 
Assignee has stated when asked about it 
that according to him the period of filing 
a suit would be 12 years, so that if a 
suit is, now to be filed according to the 
applicants it would not be time-barred. 
If it is apprehended that the question of 
limitation is a complicated one and it 
cannot be said for a certainty that a suit 
now filed will be within time, still 
under O. XXII, r. .10, Civil Procedure 
Code, itmay beopen tothe Official Receiver 
to be tacked on as a party in the appeal 
preferred by Lala Raghumal. There is no 
reason why at the instance of a put-up 
creditor the priority as between Lala 
Raghumal and the opponent should be 
decided in a summary way in these pro- 
ceedings. As I have observed above, if 
the mortgage in fevour of the opponent 
is set aside such a decision will enure,to 
the benefit of Lala Rughumal, end not to 
the body of creditors whom the Official 
Receiver represents: or even to applicant 
No, 1. Lala Raghumal has fought and 
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lost in- the Delhi “Court. The -opponent 
has already got the property sold and 
realized the mortgage amount. A 

Under the circumstances it will be an 
abuse of the powers given to the Insolvency 


Court under s. 4 to re-adjudicate on the 


same question. For all these reasons, 
therefore, I have come to the conclusion 
that it is nob expedient -to decide the 
dispute referred to inthis application under 
s. 4, Provincial Insolvency Act, and I must, 
therefore, reject ihe application. If the 
insolvenis have a saleable interest in the 
properties alleged to have been mortgaged 
to the opponent, and if the Official Receiver 
moves that such interest may be sold, the 
application will be considered onits merits. 
If on the other hand the Official Receiver 
on being so advised wishes to file a regular 
suit and apply for the necessary permission 
thesame will also be duly considered. On 
the question of costs I should have felt 


-inclined to order applicant No. 1, Icha- 


shanker to bear the costs of the opponent; 
but the opponent is guilty of a: certain 
neglect, to my mind, in not pressing upon 
the attention of the court the issue which 
I have now decided as a preliminary issue 
at the earliest moment; and I am, there- 
fore, inclined to think that the most 
equitable order will be to leave the parties 
to bear their own costs. 
N.-A. Application rejected. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


- Second Civil Appeal No. 222-B of 1929. 
January 26, 1932. 
GRILLE, A. J.C. ` 
NATHUMAL RAMPRATAP MARWADI 
— PLAINTIFF — APPELLANT 


VETSUS 
GOVIND KADATAJI AND ANOTHER— 
DEFENDANTS - RESPONDENT. 

Civil Procedure Code (Act V of 1908), s 64— 
Alienation after attachment—Further attachment 
after alienation— Alienation,whether void against later 
attachment—Right to rateable distribution, effect of. 
’ Under s 64, Civil Procedure Code, an alienation 
after an attachment is void only against claims 
enforceable under that attachment; it is not void 
against claims enforceable under attachments effect- 
ed eubsequestly though during the pendency of the 
first attachment. The fact thah the | decree-holder 
under the later attachment might be entitled to 
rateable distribution in respect of the proceeds 


obtained on a sale under the first does not make 
any diference. “Mina Kumari Debi v. Bijoy Singh 
‘Dudharia (1), Annamalai Chettiar v., Palamalai 


Pillai (2}and Bhora Bhupal 


v. Kundan Lal (3), 
referred to. [p. 683, col. Lj , ‘ 
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Second Civil Appeal against a decree of 
the District J udge, Amraoti, in Civil Appeal 
No. 22 of 1928, ‘dated the 4th’ April, 1929, 
arising out of Civil Appeal No. 141.0f 1926, 
in the Court of the Sub-Judge, First Class, 
Daryapur, dated the Sth October, 1928. 

Messrs. M. B. Kinkhede, R. B., A. R. Kul- 
karni and T. L. Sheore, for the Appellant. 
` Messrs. A. V, Khare and W. B. Pendkar- 
kar, for the Respondents. 

- Judgment. —This second appeal arises 
out’ of a suit brought on a mortgage exe- 
cuted in respect of the Survey Nos. 58-2 and 
8-2 in Mauza Husenpur i in Talug Daryapur. 
The date ofthe bond is 4th September, 
1925, The defendants in the case are the 
mortgagor Govinda against. whom the 
whole proceedings have been: ea parte and 
Narayan who is an auction-purchasar of 
fields Nos. 4 and 58-2 ata sale in execution 
of the decree of one Tulsiram in Suit No. 1 
of 1923. Narayan’s defence is that the 
‘alienation’ by the judgment-debtor was 
void in that it was effected while the prop- 
erty was under attachment amd that his 
title is valid as against the mortgagee. alt 
will here be necessary to give some. dates 
_‘and.-refer to facts which are undisputed 
between the parties. Govinda, the judg- 
ment-debtor ' and -mortgagor of the fields, 
was considerably indebted and several suits 
were pending against him. One Vithoba 
had obtained a decree against him in Oivil 
Suit .No. 74 of 1925 and in execution of 
his decree attached-all the three fields on a 
_ date which has not been exactly ascertained 

but which it is. admitted was prior to 6th 
' August, 1925, that is to say, before the 
execution of the: mortgage bond. In execu- 
tion of that decree field No. 8-2 alone was 
brought to sale. as the amount which it 
fetched was more than sufficient to satisfy. 
the decree. The date of.the sale is 21st 
October, 1925, and it was confirmed on 16th 
Noveniber, 1925. Tulsiram had obtained a 
decree against Govinda in Civil Suit 
No. 1 of 1923 in the Court of the First Class 
Subordinate Judge, Taryapur; Vithoba's 
decree was in the Court of the Second Class 
Subordinate Judge. “Tulsiram attached the 
same property on 13th September, 1925, 7 e., 
after the date of the mortgage. As field 
“No, 8-2. had already been sold and the 
assets of that sale had been made available 
for rateable distribution among other decree- 
holders against Govinda, all ‘that remained 
for sale in these proceedings were fields 
Nos. 4 and: 58-2 which were purchased. by 
. Narayan.. The plaintiff contended that as 
this sale took place on the attachment of 
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Tulsiram which was subsequent ‘to. the 
mortgage, his interest in the property was 
inno way affected thereby and that Narayan 


‘obtained in the auction sale only‘ the 


jadgment-debtor’s interest in the field, that 
is to say, the equity of redemption. Na- 
rayan, on the other hand, contends that -the 
attachment made by Vithoba enured for his 
benefit and that the mortgage being made 
subsequent to the attachment, itis void. The 
trialCourt found that at the date of the aliena- 
tion by way of mortgage the attachment in 
Vithoba’s suit was ‘subsisting but that the 
attachment in Tulsiram’s decree in Civil 
Suit No. 1 of 1923 was not and further held 
that the defendant Narayan purchased ‘the. 
fields Nos, 4 and 58-2 at the auction held in 
execttion of: Tulsiram's decree and not in 
the execution proceedings of ‘Vithoba's 
decree in Civil Suit No. 74 of 1925, but held 
that the attachment effected in Vithoba’s exe- 
cution prior to 6th September, 1925, enured 
for the benefit of the decree-holder Tulsi- 
ram, whòse representative Narayan is, as 
being’ an auction-purchaser in execution 
proseedings iniliated b-7 him, since Vithoba's 
attachment lasted until the date of the 
auction, namely 21st October, and the. at~ 
tachment in Tulsiram’s execution procéed~ 
ings “took place before the expiry of the 
previous one. This decision was upheld by 
the District Judge in ap ee and is now 
the subject of appeal befor 


Before dealing with the ag it will 


be well to dispose of - ths contention- 
raised by the learned Subordinate Judge 
that the plaintiff has been guilty of fraud 
in-this matter.. It arises from the fact tha 
the purchaser in Vithoba’s execution was 
the plaintiff's joint brother and thé learned 
Subordinate Judge has considered that 
the plaintiff was guilty of fraud -by 
purchasing sis field for an amount, which 
is considerably above its value, - ‘namely, 
Rs. 1,260 as opposed to Rs. 850, with the 
intention thereby of acquiring a paramount 
title in this field and leaving the burden’ 
of the mortgage-debt déliberately - on-the 
two remaining fields. [can see no foree-in 
this contention and the learned Counsel frr 
the respondents has admitted that he 
cannot supportit, Inthe first place; the 
valuation: of Rs. 850 of the field in the 
court’s own, and further; in an auction 
sale, the purchase price may well be forced 
up to a point beyond that which the 
courL may consider to be the fair market 
value. The plaintiff was forced: in his own 
interest to bid for .this field since the 
mortgage which he had taken was: mani- 
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festly subsequent to the date of ‘attachment 
and ifit were purchased by any one. else 
his mortgage, bythe terms of s. 64 of the 
Civil Procedure Code, would be void and 
he would have lost his security entirely. 
Only one field was put up for sale as it 
was considered thatthe sale proceeds would 
be sufficient to cover the amount in Vitho- 
ba’s decree, and this proved tobe correct. 
Had Vithoba’s decree been sufficiently 
large to warrant the sale of all three fields, 
then the plaintiff would have had to pur- 
chase them or see his sesurity disappear 
entirely. Inthe circumstances it was for- 
tunate for him that only one field was -put 
up forsale, but the fact that only one 
field was put up and purchased by him 
can form no basis ofan imputation of fraud 
against him. Whoever purchased Govinda's 
fields in  Vithoha’s execution purchased 
them free of the subsequent mortgage.and 
it inno way affects ihe case whether the 
purchaser was the mortgagee himself or a 
third party. : 


“ The learned District Judge disposed of 
“ the appealin a very brief judgment. It 
runs as follows :— - ‘ 

- “The plaintiff's suit is based on a mortgage-deed 


dated 4th September, 1925, executed by Govinda. 


Govinda wasthe judgment-debtor in Suit No 74-cf 
1925 in the court of the Sub-Judge, Second Olass, 
Daryapur, and was also the judgment-debtor in 
Suit No. 1 of 1923 in the court of the Sub-Judge 
First Class The fields against. which it is sought 
to enforce the mortgage were.attached in the exe- 
cution of Suit No 74o0f 1925 and’ subsequently 
mortgaged by Govinda, Subsequent to the mortgage 
they were attached in-execution of Suit No 1 of 
1923. The court of the Subordinate Judge, Second 
Olass, sold field No. 8-2 on 2!st October, 1929, but as 
the same property was under attachment by both 
courts the proceeds of the ‘sale ‘were ‘sent to the 
Sub-Judge,’ First Class,- who sòld the other two 
fieldsand rateably distributed ‘the proceeds of all 
three fields. , The second defendant Narayan pur- 
chased the two fields with: which this suit on the 
mortgage is concerned in execution when the Sub- 
Judge, First Class, ‘had the fields sold. The question 
for decision is whether the purchaser, defendant 
No, 2, is bound by the mortgage. In my opinion he 
jsin the circumstances of the case a representative 


óf the decree-holders in both executions and is thus: 


entitled to relyon the first attachment Further in 
my opinion, the principle. enunciated in s. 64 of 
the ivil Procedure Code is applicable to the 
similar, though not identical, procedure prescribed 
by s.°63 of the Code. The facts of the Privy 
Council ease. Mina Kumari Debi v Bijoy Singh 
Dudharia (1), which is” relied on. by the appellant 
appear to be entirely different. Lagree with the deci- 
sion in the lower Court and dismiss the appeal with 
ccats.” | ' 


- (1) 40 Ind Cas 202, 44 O 662;1 P L W 425;5L 


W 71]; 32M LJ 495; 210,WN £85; 21ML T- 


344: 15 A- LJ 382: 25 O L J*508;-19 Bom. LR 424; 
(1917) M W N 473; 44 1-A:172 (PO), = i 
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The ruling of their Lordships of the 
Privy Council in Mina Kumari Debi v, 
Bijoy Sing Dudharia (1) should not have 
been dismissed in this summary fashion, 
andthe perusal of the case should have 
convinced the learned District Judge, 
that the facts in that case afforded a close: 
parallel to the one before him and that their 
Lordships gave an interpretation of s, 64 of 
the Civil Procedure Code and laid down 
principles which are distinctly at variance 
with the reasoning of the trial Court whose 
judgment he confirmed. This 1uling, to which 
noreference is made. in the trial Court's 
judgment although it is mentioned and 
diszussed in two of the cases on which the 
plaintiff relied and which the trial Court 
sought to distinguish, namely, Annamalai 
Chettiar v. Palamalai Pillai (2) and Bohra 
Bhupal v. Kundan Lal (3), and which relate 
to claims as to a right of rateable distribu- 
tion of assets, applies definitely to-the 
question of tho retention of title by an 
auction-purchaser against the claims of an 
alienee alleged to have obtained title over 
the property when it was under attach- 
inent. The effect of that decision is 
that Vithoba having obtained a decree 
against Govinda and attached the fields 
in execution of that decree and Govinda 
having subsequently alienated the pro- 
perty by way of mortgage to Nathumal 
and the fields being again: attached and 
sold in execution of Tulsiram’s decree against 
Govinda and the purchased by Narayan, the 
plaintiff mortgagee has a better title and 
can enforce his mortgage against the fields 
jn suit. Theonly distinction between this 
case and thatof Mina Kumari Debi v, Bijoy 
Singh.Dudharia (1), is that in the Privy 
Council case the decree-holder was the same 
in both execution proceedings. That dis- 
tinction makes no difference in the princi- 
ple laid down and the fact that Tulsiram, 
the decree-holder, in the later execution 
proceedings was entitled to rateable dis- 
tribution in respect of the money obtained ` 
in Vithoba’s execution and that both 
Vithoba and Tulsiram shared in the proceeds 
of both executions does not entitle Tulsiram’ 
to question the mortgage and the auction- 
purchaser in his execution proceedings can- 
not questionit either,- The reason is, as 
laid down by their Lordships of the Privy 
Council that in order to be effective as 


3 Ind. Oas 539;41 M 265: 22M DT 461; 33 
us 107; (1917) M W N 882; 7 LAV 298. | 
(3) 60 Ind, Cas. 846; 43 A 399; 19 AL J°22; 3 U 
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questioning the private alienation theclaim 
must be one “enforceable under the attach- 
ment withinthe meaning ofs. 64” and the 
attachment therein referred to is the attach- 
ment ‘under which the execution sale is 
madé and no other. The supposition on 
which the judgments of the lower couris are 
based that the attachment made before the 
alienation can enure for the benefit of 
parties .claiming under an attachment made 
subsequent thereto is, therefore, erroneous. 
despite the fact that the subsequent attach- 
ment was made while the first attachment 
was still subsisting. The fact which is fatal 
to the contention is the second attach- 
ment whieh was made subsequent to the 
alienation. 

The result is that the appeal succeeds. 
The decree of the lower Appellate Court is 
set aside and inits place will be substituted 
a preliminary decree for foreclosure against 
both the defendants forthe amount claimed 
not exceeding double the amount secured 
by the mortgage. Unless the amount found 
due is paid within six months the decree 
will be made final. The respondent Narayan 
will pay the appellants costs through- 
out. f 

A, : Appeal dismissed. 
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PATNA HIGH COURT. 
Second Civil Appeal No, 484 of 1980. 
February 7, 1933. 
JAMES, J. 
SIDESHWARI PROSAD AND OTHERS 
—APPELLANTS 
: Versus — 
RAM KUMAR RAI— RESPONDENT. 
Court Fees Act (VII of 1870), 8. 12, Sch. I, Art. 1— 
Appeal—Court-fee payable— Ad valorem fee—Patna 
High Court Rules, Chap. VII, r.19—Stamp reprcrter, 
powers of— Insuifictently 
Liability to additional court-fee—Admission of 
appeal, effect of —Change of law, effect of. 


Where an appellant wants toavoid aliability or. 


geeks'to enhance the value of his decree he should 
ay ad valorem court-fee under Sch. I, Art. 1, Court 
Fos Act, on the amount for which he seeks to avoid 
liability or that by which be seeksto enhance the 
value of the decree. The rule applies to all appeals 
from decisions determining the amount of mesne 
profits, whether the profits may have accrued before 
suit, or after the date of the institution of the suit, 
Dhanukdhari Prasad Pandey v. Ramadhikari “ Missir 
(4), referred to. [p. 684, col. ?.] ES 
The question of the sufficiency of the’stamp on 
the memorandum of appeal must always be regard- 
ed ag open until the appeal is finally heard and 
disposed of in view of the provisions ofthe first 
part of s,,12 of the Court Fees Act, which directs 
that every question relating to .valuation for the 
purpose of determining the amount 
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chargeable on a memorandum of appeal shall. be 
decided by the court in which such memorandum is” 


filed. ip. 685, col. 2.] 

Under r. 19 of Chap. VIL of the Rules of the 
Patna High Court,the Stamp Reporter, when hoe 
finds that a document which ought to bear a stamp 
under the Oourt Fees Act has been through mistake 
or inadvertence received inthe court without being 
properly stamped, is required to report the fact to 
the Pleader who presented the document, whois 
obliged to note within three weeks whether he 
accepts or disputes the accuracy of the report and 
un ler thisrule the Stamp Reporter would be 
required to take action ifhe found that memoran- 
dum of appeal which was insufficiently stamped 
had been accepted by mistake or inadvertence as 
sufficiently stamped and it cannot be said that 
when the appeal is once admitted and registered, 
the functions of the Stamp Reporter are necessarily 
ab anend. [ibid.] : 

Mr. B. P. Sinha, for the Appellants. 

Mr. Rai Guru Saran Prasad, Government 
Pleader, for the Crown. 

Judgmenit.—On the 22nd December 
1925, a Puli Bench of this Court in Ram 
Golam Sahu v. Chintaman Singh (1) decided 
that where the amount of mesne profits 
accruing pendente lite was left to be ascertain- 
ed in the course of execution of the 
decree, no court-fee was payable on the 
claim until the amount actually due had 
been ascertained. Following this decision, 
the Taxing Judge decided on the 14th July, 
1926, that ad valorem court-fee should not be 
levied on appeals to this court from decisions 
determining the amount of mesne profits. 
His decision was reported as Sheodhin Singh 
v. Norangi Lal Ram (2). On the 10th of 
March, 1932, the question of whether ad 
valorem court-fee was payable on such 
appeals came before a Division Bench of thig 
Court in. Kedar Nath v. Chandra 
Mauleshwar Prasad Singh (3), when it was’ 
decided that ad valorem court-fee was, 
payable on sucha memorandum of appeal. 
Ona question arising between the Stamp 
Reporter ‘and an appellant after this 
decision, as to whether ad valorem court-fee 
was payable or not, the matter was referred 
tome as Taxing Judge, whcse decision of 
the 18th of November, 1932, in Dhanukhdhari- 
Prashad Pandey v. Ramadhikari Missir (4) 
wasthat ad valorem court-fee was payable. 
on the memorandum of appeal. In the 
present case, the Stamp Reporter , had’ 
accepted the appeal as sufficiently stamped 


(1/93 Ind Cas. 939; 7 P L T 313; (1926) Pat. 49; 
AT R 1926 Pat. 218; 5 Pat. 361. 

(2) 129 Ind. Cas 662;11P LT 703; Ind, Rul. 
(1931) Pat. 118. 

(3) 137 Ind. Cas. 855; 13 P L T 304: Ind. Ral.’ 
1939) Pat. 159;4 IR 1932 Pat. 928; 11 Pat. 


(4) 142 Ind. Cas. 617,13 PL T 810; ATR 1922 
Pat, 81; Ind. Rul, (1933) Pat. 162, 
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| before thé décision of the Division Bench ih 
Kedar Nath Goenka’s case (3) but after the 
decision of that case he re-opened the question 
and called upon the appellant to pay ad 
valorem -court-fee on the value of his appeal, 
The case has been referred-to me by. the 


Taxing Officer under s. 5 of the Ogurt -Fees 


Act for determination of the question of 
whether ad valorem court-fee shall be 
required in such cases, where appeals are 
still pending before this court, though atthe 
time of their presentation they were accepted 
by the Stamp Reporter as sufficiently stamped 
with a court-fee of Rs.4, and duly admitted 
“and registered, 

Mr. B. P. Sinha on behalf of the appellant 
“argues that a distinction should be drawn 
between this case and that of Dhanukdhari 
Prashad Pandey,v. Ramadhikari Missir, (4) 
wherein the Taxing Judge, . accepting the 
view expressed by the Division ’ Bench, 
decided that -ad valorem court-fee was 
payable on appeals from ‘decisions determin- 
ing the amouynt-of mesne profits, Jn that 
case the appeal arose out of a suit for recovery- 


of mesne profits, whereas in the present case’ 


the suit was for recovery of poesessiqn of 
land, with no élaim for antecedent mesne 
profils, but With a claim for mesne profits 
pendente lite... In Dhanukdhari Prashad 


Pandey's case (4) it washeld that ad valorem 


court-fee was payable’ on the amount for 


which the appellant sought to avoid liability, 


ar onthe amount by which he sought -to 


enhance the value of his:decree, on the, 
principle that the case was governed by the. 


first artiele of Sch. I of the Court Fees Act 
which prescribes that a memorandum of 
appeal must hear a court-fee stamp calculated 
on the value of the subject-matter in dispute 
in the appeal: The rule applies to all 
appeals from decisions determining “the 
amount of mesne profits, whether the ‘profits 
may have accrued before suit, or after the 
date of the institution of the suit; and no 
distinction can, properly be drawn “between 
this case and that of . Dhanukdhari Prashad 
Pandey's case (4) on any such ground. 

On the question of whether “the rule that 
ad valorem: court-fee: is, to be regarded as 
payable in the High: Court ona memorandum 
of appeal of this nature is to be. -treated as 
affecting appeals admilted before the 
decision of the Division Bénch in Kedar 
Nath’s case (3) of the: 10th March, 


1932, or the decision of the Taxing Judge in’ 


Dhanukdhari Prasad Pandey’s case (4) of the 
following 18th of November, Mr.B. P. Sinha 
argues that wheh the Stamp’ Reporter has 
once aceepted an. appeal as properly stamped. 
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and when it has beeii admitted and registered, 

the Stamp Reporter should be treated as 
functus officio; and hé should not be regarded 
as entitled io re-open the question of the 
sufficiency-of the court-fee. He also argues 
that since there is no provision in' the Court 
Fees Act for refund of court-fee-which might 
have- been paid in the opposite circumstances, 
it would not be fair to exact additional 
court-fee because during the pendéiey of the 
appeal, the practice has been changed by a 
decision of this couct. . 

It is suggested by the learned Government 
Pleader that the question of the- sufficiency 
of the stamp`on the memorandumi of appeal 
must always be regarded as open until the 
appeal isfinally heard and dispcsed ofin 
view of the provisions of the first part of 
s. 12 of the Court Fees Act, which 
directs that every, question relating to 
valuation | for the purpose of determining 
the amount of any fee chargeable “on a 
memorandum of appeal shall be decided 
by the court in whichsuch memorandum is 
filed ; and it issuggested that at the final 
hearing of the appeal it - is open to the 
respondent to object that the memo- 
randum of appeal has not been properly 
stamped. This view is. certainly correct as 
applying to courts subordinate to the High 
Court and as applying to. the High Court 
when considering the question of the suffi- 
ciency of the stamp in the court below under 
the second part of the section: but it must 
at least be regarded as doubtful whether 
the first ‘part of s. 12 of the Court Fees: 
Act can be held to empower the . Bench 
hearing. ‘the appeal to reject -a memorandum 
as insufficiently stamped, in view of the 
remarks .of Sir Dawson Miller in Krishna 
Mohan Singh v. Raghunandan Pandey .(5) 
when he. expressed the opinion that the 
power of the High Court to decided the 
amount of the fee payableon a memoradum 
of appeal presented to the High Court has 
been delegated to the Taxing Officer and 
the Taxing Judge. 

However. that may be, under r. 19 of 
Chap. VII of the Rules of the. Patna High 
Court, the Stamp Reporter, when he finds 
that a document which ought to bear ‘a 
stamp under the Court Fees Act has been 
through mistake or inadvertence , received 
in the court without being properly- stamp- 
ed,. is required to report the. ‘fact to the 
Pleader who presented the document who 
is obliged to note within three weeks whe 
ther he accepts or disputes ' the accuracy 
of. the report. There is nodoubt that under 

(5) 87. Ind. Coa, 137; S PLT 28 
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this rule ithe Stamp Reporter would bė 
required to take action-if he found that a 
memorandum of appeal which was insuffi- 
ciently stamped had been accepted by 
mistake or inadvertence as sufficiently stamp- 
ed and that it cannot be said that when 
the appeal is once admitted and registered 
the functions of the Stamp Reporter are 
necessarily, at an end. Mr. B. P. Sinha 
points outthat this rule applies only where 
an insufficiently stamped document has 
been accepted by mistake or inadvertence 
and he contends that it cannot be applied 
to a case like that now before me, in which 
the Stamp Reporter acting correctly in ac- 
cordance with the rule then prevailing ac- 
cepted the memorandum of appeal as suff- 
ciently- stamped. But the rule does imply 
that theStamp Reporter is not completely 
functus officio when an appeal has once 
been registered ; and although it may be 
said that itis only where the document 
was received by mistake or inadvertence 
that the rule can be -applied whereby 
party's Pleader is-not permitted to question 
the amended report unless he does so with- 
in three weeks, it must be held that the 
Stamp Reporter has power to re-open. the 
question of whether a document is sufficient- 
ly stamped, where the matter has not already 
_ been decided by the Taxing Officer, so long 

‘as the appeal may remain pending. The 
question remains of whether it 1s proper 
to treat appellants whose memoranda of 
appeal may have been duly admitted and: 
“registered, where the matter of what may 
be the court-fee payable has not, been left 
open, but has been decided in a manner. 
which appears to be-final, as liable to be 
called-upon to pay additional court-fee 
during the pendency of the appeal, owing 
to a change in the view of the law taken 
in this court after the appeal has been ad- 


mitted. 


-The learned Government Pleader, adopt-: 


ing the grounds set out by the Taxing 

Officer of this court, argues that the appeal 
should be treated as having been admitted 
by mistake, and that r. 19 of Chap. VII of 
the High Court Rules should be held to 
apply. 

The tie Taxing Officer has pointed out, 
decisions of the courts do not make the 
law or reverse it; they merely interpret 
it and thelaw when the Stamp Reporter 
accepted this memorandum of appeal as 
sufficiently stamped, was the same as is 
now, so. that if henow corrects his former 
mistaken report he-.is not really. giving Te- 
spective effect to a decision of the Taxing 
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Judge. The learned Advocate for the ap- 
pellant accepting this view as technically 
correct, argues at the .same time that 
whatever may be the formal or technical 
view of the matter, the view that the law has 
always been in accordance with the latest 
decision on any particular point is essential- 
ly mere convention or legal fiction, since 
any matter whichhas already been finally 
determined so as to be res judicata is not 
re-opened merely because a different view of 
the law may be taken in some subsequent 
case. He argues that it would be’straining 
the language of the rule to suggest that 
the Stamp Reporter acted by mistake or 
inadvertence when headmitted the plaint 
in accordance with the rule then-prevail- 
ing, since if he had acted otherwise at that 
time, he would have been acting without 
authority and would have done wrong. 
Whatever may be the incidental con- 
sequences of holding that the Stamp Report- 
er is not completely functus officio in the 
matter of these reports until the case is . 
finally decided, I consider that this -is the’ 
view which should be adopted. Mr. Sinha: 
suggests -that if the circumstances were 
the opposite of what they are, he would: 
have no remedy but that question may: 
be considered when it arises. In appeals. 
from orders determining the valueof mesne 
profits which are still pending for deci.’ 
sion in this court, the Stamp Reporter 
should require the memoranda to be stamp- 
ed in accordance with the rule laid down: 
in Dhanukdhari Prasad Pandey’s case (4), 
N.-A. Order accordingly. ` 
oe e 
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PRIVY COUNCIL. : 
Appeal from the Lahore High -Court. 
June 26, 1933. 
Lorp BLANESBURGH, LORD ATKIN, 
AND Lorp MAOMILLAN. 
Khan Sahib Mian FEROZ SHAH 
—APPELLANT 


VETSUS 
Tue INCOME TAX COMMISSIONER, - 
PUNJAB and N. W. F. PROVINCE, 
LAHORE— RESPONDENT. 

Income Tax Act (XI of 1922), ss. 3, 22 (2), 66 (2), - 
66 (3)—Letters Patent (Lahore), cl. 29—-Assessee not : 
entering all transactions in year of account—Find- , 
ing that assessee’s system of accounting required 
further entries of income—Whether finding of fact 
—Order rejusing to require Commissioner to state 
case—Legality—Assessment of flat rate—Principle 
not attacked—Question. whether rate was excessive, - 
nature of—Income Tax Officer's power to, determine ` 
rate—Order refusing to require Commissioner to state ‘ 
case—Appeal to Privy Council, competency of. 4 


1943 © 


In response to a noticesfrom the. Tune Tax 
Officer, the assessce made a return showing his total 
income received during’ the previous year to have 
been Rs. 9,167. The Othicer. called for evidence in its 
_ Support. ‘From the asseasee's businees books, it- “ap- 
` peared that the sales therein recorded for the year in 
question produced only Rs, 4,37,33%, there having 
been omitted all record of some further sales effect- 
ed during the yearfor an’ aggregate purchase price 
-of Rs. 90.618. These further sales were not brought 
into charge until after the expiration of the previous 
year. With these sales included in that year, the 
assessce’s total sales for the year amounted to 
“Rs 5,27.958 and on this basis he was assessed. “The 
‘Income Tax Officer in order to arrive at the assessee’s 
Tee. from his business, applieda flat rate of 324 
‘per cent. to the above sum as no profit and loss 
"account had been prepared by the assesseeand the 
- yale of profit. could nòt ‘be deduced from his bocks. 
“The assessee’s appeal tothe Assistant Commissioner 
having been dismissed, the assessce applied to the 
-Commissioner to refer under s t6 (2) tothe High 
Court the, questions of law involved in his objections. 


- The’ Commissioner held ‘that-the objections: related - 


‘to questions of fact only and no question of law -was 
involved.. The, assessee then .applied to the High 
‘Court praying | that court to qrder the Commissioner 
to refer to it certain points of law. Thé High Oourt, 
‘holding that the findings‘ as to the assessee’s sy atem 
of accounting were findings of faet, dismissed ` the 
petition. On. appeal tothe Privy. Council: 

Held, (i) that the finding of the Income Tax Officer 
and the Assistant Commissioner in its essential sub- 
stance, was that the appellant’s system of accountin g 
-by whatever name called, required the inclusion in 
-his accounts of 1926-27, of the Rs. 90,518 referred to, 
„and the only question open to judicial determination 
was whether there was any evidence before these officers 
upon which they might so find, and that such evi- 
dence was not wanting; =<- 

(ii) that as the principle of KANA, ata ‘flat Tate 
was not contested, its amount was for the Income Tax 
Officer to determine. 

Quere:—Whether -an-appeal lies to the Privy 
Council froman order of the High Court refusing 
to require the Commissioner of Income Tax to” state 
a case to the High Court. ; 


Messrs. Roland Burrows, K. C., and R. 

Hills; for the Appellant. ss 
Messrs. A. `M. Dunne K. 'C., and W. 

Wallach, for the Respondent, ~— 


Lord Blanesburgh.—This appeal is 


sconcerned with an assessment to income- 
tax in respect of the profits of his busi- 
ness, made upon the appellant under the 
.provisions of the Indian Income Tax, 1922, 
by the .Income Tax . Officer, at. Pesha- 
war. 

Apart from an ob jection to thé com- 
petency of the appeal, to which reference 
will ata later stage be made, the sole 
question for : determination - “by. their 
Lordships is whether two findings of the 
Income Tax Officer, upon which -the as- 
sessment was based and to .which, the ap- 
pellant takes exception, were other than 
findings of. fact placed ‘by the Act beyond 
the review of any court. That the findings 
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were of that---descri tion ws: the dadus: 
jon arrived atin India by all the authori- 


-ties concerned, including the High Court 


-of Judicature at Lahore. 

Although the provisions of the Indian 
‘Income Tax Act immediately relevant are 
not unfamiliar, it will be convenient: if 
only for facility of subsequent reference, 
and before going further to set. ‘them - forth 
as they stoodin 1928.” 

They are as follows:— 

“Section 3.—Where any Act_of the Indian Legis- 
Jature enacts that income-tax shall be charged 
for aŭy year . . tax . shall be charg- 
ed for that year . i in respect of all 
income profits and gains of the previous year of 
every individual. 

“Səction 10 (d) —The ` tax shall hes 
an assesses under the head ‘business’ 
of~ the profits’ 
on by him. 





payable ‘by 
in respect 
or gains of any business ` carried 


profits and gains shall ‘be 
computed for the purpose [of s 10] .-. ., in 
accordance with the method of accbtinting regu- 
larly employed by the assessee.- 

“Provided that, if no method of accounting 
has been regularly employed, or if the method 
employed is such that, in the opinion of the Income 
“Tax Officer, the income profits “and gains *-can- 
not properly be deduced therefrom, then tHe 
computation shall be made upon such basis and 


in such. manner as the Income Tax .Officer’ may “e 


determine. 


“Section 22 (2).—In the case [of such a person aa D 


the appellant] the Income Tax Officer shall servea ` 
notice upon bim requiring him to furnish. . cee 
a return 
the prescribed manner, setting forth x Was 
“botal income during the previous ‘year. ` 

“Section 23 (2) —1£ the-Income Tax Officer hes” 
-reason to believe’that-a return made under s. 22is . 
incorrect or incomplete, he shall: serve on the.” 
person who made the peturon a notice. -Tequiring *? 
him . either to attend at’ the Income‘ 
Tax Officer's office, or to produce, or to cause’ to. 
be there produced, - any evidence on which such 
peron may rely in sipport cf the return.. 

“(B) 2s the Income Tax Officer after, heat- 
ing such evidenceas such person may produse,’ 
and such other evidence as the Income Tax Officer ` 
may require, on specified points, shall by an 
.order ia writing assessthe total income of ‘the 
assesseo and determine the sum payable by him 
on the basis of such assessment. 

“Section 30.—Any assegsee objecting to the amount: 
or rate at which he is assessed under s. 23 . , 
-may appeal to the Assistant Commissioner against 
the assessment, . 

“Section 31 (3). In disposing of an appeal the, . 
Assistant Commissioner may, in the case of an; 
order of assecsment.— 

(a) Confirm. _ the assessment, 

“Section 33 (1).—The Commissioner may of. his 
own motion call for the record .of any proceed- 
ing under this Act which has been taken by any 
authority subordinate to him. . 

12) On- receipt, of the record the ` Commissioner 
may make such inquiry or cause such’ inquiry to 
‘be made, and, subject to the provisions of -this 
an may : "pass ‘sueh orders thereon ag- he, thinks 


his: - 


“Provided that he ghali not pass 


any “order 


in the prescribed ; form and yverified in Ka 


E 


ot 


“ 


BES, a 
prejudicial - 46 ‘an assesses without hearing -him 
or giving him a zgasonable oppertunity “of 
being heard. 

“Section 66 (2). —Within [the time prescribed after 
being] served with pore of an order under s. 31 ors. 
32 the assessee . . . « > Tequire the Com- 
missioner to-réfer to the 1 High Court any question 
of law arising out of such order. - 

“(3y Ifon any application being made under-sub- 
8. (2) the Commissioner refuses to state tha case 
on the ground that no question of law arisea the 

“agsessee may. . . . apply to the High Court, 
and the: ‘High Court if-it is not satisfied of the 

” correctness of the Cammissioner’s decision, may 
require the Commissioner to state the case. 


wi is against the refusal of the High Cont 
the” 


of Júdicature at Lahore to require 
Commissioner to state a case with reference 
‘go the questions raised by the appellant 
that the present appeal is brought. The 


objection taken to its competence, already | 


referred to, is that no appeal to His Majes- 
ty in Council lies from such refusal. 

The fasts are short. 

The appellant; the assesses, is a timber 
merchant carrying on business at Now- 
‘shera; in the North West Frontier Province. 


. His present complaint is with reference ,to 


` the? ‘profits of his business assessable to 
income, tax for te year ending the 31st 
_ March, 1928. 
we As has been- seen, the effect ofs. 3 of the 
„z Income Tax Act is that the peii of the 
‘+ Previous: “year are for the purpase of 
“income tax “to be taken to be the profits of 
“the year, of, assessment. Accordingly,.in 
response toa notice from the Income Tax 
“Officer, pursuant to s.22 (2) of the Act, 
~. served:upon the appelant with reference 
¿to the year, of assessment, he -made a 
“return” which showed his total income 
received during the previous year to have 
been Rs. 9,167. The officer refused to accept 
“this return, and to test its accuracy ‘called, 
` unders. 23 (2), for evidence in its support. 
«In response, the appellant's business books 
were- produced. From them it appeared 
„that his sales of timber therein recorded 
‘for the year in question produced 
Rs: 4,387,339 only, there having been omit- 
ted ‘all record of some further sales actual- 
Z; lyefected during the year for ‘an aggregate 
purchase price of Rs. 90,618. : 

‘These futher sales, although so effected, 
were not brought ‘into charge until the 
month of April, 1927, after the expiration, 
that isto say, of the previous year. With 
these sales included in that year, as the 

- Income Tax Officer held they ought to have 
“been, the  appellant’s total sales for the 
‘year amounted to Rs. 5,27,958, and on the 
basis of 
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_assessed the - appellant to eres in ; 


respect of his business profit. 

Here, according to the appellant, thé 
officer went wrong. Thet sum of Rs. 437,339, . 
representing the sales recorded ih, his- 
books for the year, was tře only true 
basis of assessment, and the addition of 
Rs. 90,618 to that sum is the first of 
the two matters to which he takes ex- 
ception. 

The second is 


this. The Income Tax 


on 


we 


Officer in order -to arrive at the appellant's- ° 


profits from his business, applied a flat ` 


rate of 324 per cent. to the above sum- of - 
Rs. 5,27, 9958," 
assessment, that no profit and, loss ' account? ’: 
had been prepared by the appellant and- 
that the rate of profit could not be dè- 
duced from his books. This rate, in -ts 
amount, is objected to by the appellant. 
His objection i is not to a flat rate as such, 
‘but to this particular flat rate as being 
excessive and in the circumstances; un; 
warranted. 

Dissatisfied with the PTEE upon him, 
the appellant, under s. 30 of the Act, ap- 
of 
His grounds of 
(iy that ac- 

of book- 


Income Tax, Rawalpindi. 
appeal, in effect, were 
according. to his method 
keeping, a transaction of sale was 
not entered in his books until the day 
when the kundi in respect of it was 
received from his purchaser, and that 
the hundis for the Rs. 90,618 were received 
in, that is, were not : received before, 
April, 1927; and (2) that the officer was 
not correctin working out the profits at a 
flat rate of so much as 323 per cent. 

The Assistant Commissioner dismissed 
the appeal by an order dated the 22nd 
“November, 1927. In his view, as - in that 
of the Income ‘Tax Officer, the appellant's 
books were normally kept on a system,. 
which he’ termed the mercantile system,” 
an outstanding feature of which is that 
sales are recorded on the dates when they 
are effected, whether cash payment is then 
made or not. Jn respect of the Rs. 90,618, 
the appellant had for his own purposes 
departed from the system, and had re- 
corded the transactions not on the dates 
when the sales were effected, but on a date 
after cash payment for all of them had 
been received. With regard to the second 
objection, the flat rate of profit was the 
same as that which, without objection, had 
been charged in the previous year, and 
there was no proof adduced in support ‘of 
the appellants allegation that the profit 


A 


stating, in his ordér of, « 
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_ © was in fact lower proportionately than HE 


then had been. 

On the 19th December, 1927, the appellant 
-petitioned the respondent Commissioner to 
‘refer to the High Court of Judicature at 
Lahore, under s. 66 (2) of the Act, the 
questions of law involved in his objections 


to the assessment made upon him. By an` 


_order of the 5th December, 1928, the Com- 
missioner dismissed the petition. He held 


that the objectionstaken by the appellant: 


“to the assessment related to questions of 
-fact only and that no question of law was 
involved. 

“Thereupon on the 5th _February, 1929, the. 
appellant filed a petition in the High Court 
of Judicature at Lahore, under s. 
of the Act, praying that court to order- 


the respondent Commissioner to refer to it? 


certain points of law which in the course, 
of the hearing were formulated as fol- 
lows :— 


“fy That the finding of the Assistant Coihmia: 4 
. thetest of examination. The appellant's con- 


sioner of Income Tax that the appellant kept his 
accounts in accordance with the mercantile system 
was not based on any evidencə whatever or in any 
case was an incousistent finding. 


2) Yhat mere credit .entries of sales of timber . 


appearing inthe books during the accounting year 
could not beregarded as including profits accruing 
in that year whea, asa matter of fact, the prices 
of such timber were neither realised nor credited as 
“income. during that year ; and 


(3) That there was no admissible 


| legally 


evidence justifying the Income Tax Officer in esti- ` 


mating the profits at a flat rate of 324 per cent.” 


The court, by order of the 28th November, 
1929, dismissed the petition. ‘The learned 


J udgés found and held that the findings. 
of the Income Tax Officer and of the Assist- . 


ant -Commissioner as to the -appellant’s 
system of accounting were findings. of fact, 
based upon evidence. 
at a flat rateof profit of 324 
pointed out that no objection had ‘been 


taken by the appellant to the same assess- - 


ment for the two preceding years, 1924-25 and 
1925-26, and it had not been shown that the 
Income Tax Officer was not well warranted 
in maintaining the same percentage in res- 
pect-of the year of assessment. The ques- 
tion was one of fact for-him to decide. 

The present appeal is from that order of 
dismissal of the 28th November, 1929, and 
their Lordships are satisfied that it ig an 
appeal without foundation. It was mainly 
rested on the contention that the assertion 
of the Income Tax Officer as to the appel- 
lant’s accounts being kept on the mercantile 
system could not in point of law be support- 
ed. A profit and loss account and a valua- 
tion of stock were, it was contended, 
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As to the assessment i 
per cent., they ` 
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essential to a mercantile system of account- 
ing, and no such account had been prepared 
by ‘the appellant, while no valuation of stock 
had, it was conceded been’ made. 
Their Lordships do not propose.,to discuss 
this question, which hardly seems to them 
to be one of law.- Too much em- 
phasis has, they think, throughout the case 
been attached tothe use by the Itiéome Tax 
Officer and the Assistant Commissioner of 
the term “mercantile system.” The finding 
of both in its essential substance, was that 
the appellant’s system of accounting, by 


. whatever name called, required the inclusion 


in his accounts of 1926-27 of the Rs. 90,618 


referred to, and the only question open to . 


judicial determination is whether there was’ 


any evidence before these officers upon 


which they might so find. 
It appears to their Lordships that such evi- 
dence was not wanting. Different descriptions 


< of his system, inconsistent with the finding 


put forward by the appellant, failed to stand 


tention, before the Assistant Commissioner, for ` 
example, that transactions of sale were only, 
entered in his books when one-fourth of, the” 
price was paid in cash and hundis received 
for the balance was shown on examination 
of his books to be without warraiit, and with 
reference to the disputed figure of Re. 90,618, 
itself, hisstatement in his grounds. of appeal - 
to the Assistant Commissioner that*hundis 
for the entire amount were received ‘in April 

1927, is contradicted in his own. „petition of 
the 19th December, 1927, when “speaking. 
of Rs. 48,712-6, being sales to the“O. R. 
Railway, he says that no hundis: Ör part- . 
payment is given in the case of sale: to. 


Government, and it was admitted that’. 
the accounts for that amounts had 
been accepted by the Railway ‘company - 


in March.- Further, it was admitted that 
a part-payment of Rs. 12,488 another por- 
tion of the Rs. 90,618, was made to the 
appellant on the 30th March, 1927, yet no’ 
receipt in respect of that payment. was en-° 
tered until the rd April, 1927. - When ` 
finally, inthe High Court it was explained 
by Counsel for the appellant that to include 
this figure of Rs. 93618 in the accounts of 
the “previous year” would have exposed the 
appellant to’ liability for super-tax in the 
year of assessment, confirmation is not lack- 
ing of the Assistant Commissioner's state- 
ment that sales are recorded in his books 
as it suits the appellant best or as sm likes. 
In these circumstances it is, . their 
Lordships’. judgment, impossible 65 ae that 
there was - “not evidence before the Income 
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Tax Officer and the Assistant Commissioner 
upon which they might find,as they did, 
that this item of Rs. 90,618 was excluded 
from' the appellant's accounts of 1926-27 
out of the “ordinary course and for reasons 
not to be justified. 

‘With regard tothe flat rate of382}-per 
cent., their Lordships are in agreement 
with the judgment of the High Court on 
that head. The principle of assessment at 
a flat ratenot being contested, its amount 
must be for the Income Tax Officer to de- 
termine. Their Lordships would only add 
thatthe Commissioner, acting under s. 33 
of the Act, caused further inquiry tobe 
made into this matter, and asa result he 
‘fotind no reason for interfering with the 
Income Tax Officer's finding. 

The resultis that the appeal fails on the 
merits and it becomes unnecessary for their 
Lordships to deal with the objection to its 
competence, already referred to. Theobjec- 
tion is a serious one. Admittedly, such an 
appeal as the present is not ‘authorised by 
the Indian Income Tax Act itself. If open 
at all, it must be justified under cl. 29 of 


. © the Letters Patent of the Lahore High Court 


> whatever upon it. 


a 


_ original jurisdiction” 


as being an appeal “from a final judgment, 
decree “or order made in the exercise of 
by a Division Bench 
of the court. And this present appeal was 
held by- the Full Court to be so justified: 


-. Before, the Board ‘the question was not 
fully argued, and their Lordships according- 


. ly refrain from expressing any opinion 

It is desirable, they think, 
that it should await final determination i in 
a case where it is not, as it has here become, 


purely academic. 


Their Lordships will humbly SENI His. 
Majesty that this appeal be dismissed, and’ 


with, costs. 


NMA, Appeal dismissed, 


“Solicitors for the Appellant: —Mr. Lewis 


& Yglsias. 
Solicitors for the Respondent: - Solicitor, 
Andia be a 


` LAHORE HIGH COURT. 
Civil Revision Application No. 15 of 1932. 
November 7, 1932. 


“Tapp, J. * i 
Tas DEPUTY COMMISSIONER, 
: JHAN a ye sia 


“Pies SHANKER DAS- LACHHMAN 
DAS AND OTHERS—RBESPONDENTS. 


- baa Alienation of Land Act (XIII of 1900), ss 


“ pEptty commission, JHANG V. SHANKER DAS-LACHHMAN DAS. 
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2 (8), 16—Trees, whether land—Sale of date trees— 
Validity. 

Trees are not land within the meaning of a 2 (3) of 
the Punjab Alienation of Land Act, and therefore, 
the statutory prohibitionin s 16 (I) of the Act does * 


notapply in the case cf date tiecs. 
Maula Bakhsh (1), followed 


Case referred by the Deputy Commis- 
sioner, Jhang, under s. 21-A(z) of the Punjab 
Alienation of Land Act for revision of the 
order passed by the Junior Sub-Judge, 
Jhang, dated the 16th January, 1932. 

Mr. Ganesh Dat'a, for the Respondents. 

Order—This is an application by the 
Deputy Commissioner, Jhang, under subs. 

s. (2) of the s. 21-A of the Punjab Alienation 
of Land Act for revision of the order of the 
Sub-Judge, Second Class, Jhang, directing 
the attachment and sale of certain date 
trees in execution of a decree obtained by 
the Firm Shankar Das-Lachhman Das . 
against Musammats Aishan and Satto 
on the 30th July, 1931. 
made to the {District Judge, Jhang, on the ` 
28th March, 1932, but was returned by that 
court on the gr ound that as the decree was 
passed by a Small Cause Court no appeal 
lay tothe District Court. 

The present application not having been 


Achhru Mal v 


. made within the prescribed period of two 


months the Deputy Commissioner claims 
the benefit of s.14. of the Indian Limitation 


. Act on the ground of a bona fide mistake of 


law. The extension of the provisions of 
s. 14tothe application is opposed by the 
learned Counsel on behalf of the decree- 
holders who further contends that trees are 
not land within the meaning of s. 2 (8) of. 
the Act. 

I donot think that the meaning of the 
application in the first instance to the 
District Judge can be regarded as a bona 
fide mistake, but it is unnecessary to decide . 
the point ason the merits the application | 
must fail: 

The question whether trees are land 
within the meaning of s. 2 (3) of the Punjab 
Alienation of Land Act has been concluded. 
by authority it having been held in Achhru 
Malv. Maula Bakhsh (1) by a Division 
Bench of this court that they are not. 

Tn accordance with this decision I hold 
that the statutory prohibition ins. 16 (1) of 
the Act does not apply in the case of the 


. date ‘trees in question and I, therefore, 


reject the application leaving parties to. 
bear their own costs. . 
A. : Application rejected. 


a 


An application was _ 


(1) 84 Ind. Cas. 89;5 L 385; A IR 1925 Lah, 29 
L O 238. y 
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LAHORE HIGH COURT. ~~ 
Civil Revision Petition No. 1 of 1933. ° 
June 9, 1933. 
ADDISO ON, J. 
‘Tus DEPUTY COMMISSIONER, 
J Hags < ANGEN 


GANGA RAM. Dana Bangah 
AND OTHERS —J UDGMENT-DEBTORS— 


RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900), ‘s8. 
218) 8, 15, 16—Fruit Trees, whether land—Sale of date 
tr ees—Validity of. 

: Fruit trees giving annual produceand standing on 
agricultural land, though not expressly mentioned 
or included in the definition of land given ins 2 (3) 
of the Punjab Alienation of Land Act, -are not liable 
to attachment and sale in execution of a decree 


against the owner whois a member of an agricultural: 
15 but by- 


tribe. A sale is prohibited not only by s. 
s 3o0fthe Punjab Alienation of Land Act and comes 
withins 160f the Act. Amir Khan v Lahori Mal 


(1), referred to. 

Case referred under s. 21 (A) of the 
Punjab Alienation: of Land Act, by the 
Deputy Commissioner, Jhang, with his 
No. 1453 of 21st December, 1932. 

Mr. Ganesh Datta, for tha Respondents. 

Order—One Ganga Ram has a money 
decree against certain members of an 
agricultural tribe. The decree-holder has 
not attached the land of his judgment- 


debtors but he has ‘attached certain date’ 


trees growing on -that land, the intention 
being to sell the date trees independently of 


the land, the purchaser being put in a. 


position toown the fruit trees 1 in perpetui- 
ty though he will have no rightin the land. 
This order of the Junior Subordinate Judge, 
Jhang, dated the 19th November 1932, 
attaching these date trees and ordering 
them to be sold by auction, has been for- 
warded by the Deputy Commissioner, Jhang, 
under the provisions of s, 
Punjab Alienation of Land Act to this court 
with the recommendation that the order 
be set aside as it amountstoan order to 
sell the land ofa member of an agricultural 
tribe which is barred under s. "16 of the 
Punjab Alienation of Land Act. 

This subject hasalready been before me 
in Revision Petition No. 397 of 1930 decided 
on the 17th December, 1930, and there I held 
that these date trees were as much land as 
the land te which they were attached and 
could not be sold independently of the land. 
Lam still of the same opinion and have no 
doubt that Amir Khan v. Lahori Mal (1) 


was properly decided by Wilberforce, J.:- 


Fruit trees giving annual produce and 
standing on agricultural-land, though not 


}) 85 Ind, Cas. 638; 108 P R 1919, 


“aubtes OHARAN bhi b. BuPerok. — 


21 (A) of the 





expressly mentioned.or aneluded 4 in the de- 
finition of land given in s. 2 (3) of the 
Punjab Alienation of Land Act, “are not 
liable to attachment and sale in execution 
ofa decree against the owner who is a 
member of an agricultural tribe. The argu- 
ment tothe contrary is merely .plausible. 
It is true that members of an agricultural 
tribe can sell trees as timber without the 
sanction of the Collector. That is merely- 
produce of the land. Fruit of date trees is 
asmuch produce of the land as wheat and 
under s. 15 of the Punjab Alienation of Land 
Act no member of an agricultural tribe can 
alienate or charge the produce of his land 
for more thanone year at atime unless the 
sanction ofthe Deputy Commissioner has 
been obtained. The produce of land is 
defined in the explanation to that section as 
meaning crops and other products of the 
earth, standing or ungathered on the land, 
or which have been reaped or gathered. It 
follows from this that a decree-holder can | 
attach each year the fruit of the. date trees 
as part of the produce of the land just ashe 
can attach wheat but he cannot attach the” 
trees and sell them in perpetuity with a 
view to the fruit, i. e., produce, being 

gathered by himin perpetuity. Itis clear 
from this discussion that the Legislature 
never intended to give permission to’ 
members of agricultural tribes- to: sell | 
fruit trees apart from the land. ` Itwas not - 
the intention that a member of an aa 
tural tribe owning (say) a grove of mango 
trees could sell these trees to a non-agricul- 
turist witha viewto the purchaser-enjoy- 
ing the permanent benefit of the produce. 

That practically would mean the sale of the ~ 
land. Such asale, it must be held, is pro- 
hibited not only by 8.15 but bys. 3 of the 
Punjab Alienation of Land Act, and comes 

withins. 16 of the Act. 

For the reasons given [ accept the petition 
and setasidethe order of the Subordinate 
Jude attaching the trees with a view to their 
permanent sale. 

Nuva. Petition accepted, 


CALCUTTA HIGH COURT. 
Criminal Revision No. 564 of 1932. 
February 10, 1933, -> 
; PaNCKRIDGE AND PATTERSON, Jd. 
Me CHARAN DE AND otaers— 
PETITIONERS 
Tersus 
. ° BMPEROR—Obppostte Parry, 
Penal Code (Act XLV of 1860), s. 145—Procession 
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— Refusal to obey order to disperse—Object, whether 
becomes unlawful—Conviction under s. 145, legality 
of —Criminal Procedure Code (Act V of 1898), s. 439 
—Revision—Interference at third party's instance an 
question of sentence. 

The accused formed into a procession which started 


from a Congress Office When they reached a certain. 


place they were met by a party of Police Officers 
who directed them to -proceed by a route different 
from that which they were till then following, They 
thereupon sat down on the ground in the public road 
They were asked to disperse but refused to do so and 
were arrested and convicted under ss. 151 and 145, 
Penal Code: | wi fet 

Held, on an application for revision by the Secretary 
of the Bar Association that the conduct of the 
processiovists in sitting on the ground when ordered 


to take a different route and refusing to disperse when _ 


called upon to do so, coupled with the fact that the 
conduct ofthe accused proved that the procession was 
animated by hostility to the established Government 
` justified 

determined to disregard and disobey any lawful 
orders that the Police or the Magistrate might give 
them and that their object was therefore unlawful: 

Held, further that though the sentences were 
heavy in the circumstances of the case,the High Court 
would not entertain an application for reduction of 
sentence at the instance ofa third party, the convicted 
persons not having seen fit to appeal. | 

“Messrs. S. K. Sen; Priya Nath Dutt and 
Hemendra Kumar Das, for the Petitioners. 
` The Advocate General and: Mr. Nirmal 
Kumar Sen, for the Crown. 


‘Judgment.—This is an application made ` 


by one Mr. Ambika Charan De, described 


as the Joint Secretary of the District Bar. 


Association, Sylhet. He has obtained this 


Rule on behalf of 23 persons who were tried- 


‘by the Extra Assistant Commissioner, 
Sylhet, and convicted of offences punishable 
under ss, 145 and 151 of the Indian Penal 
Code. They have been sentenced to various 


terms of imprisonmeut, ranging from 2 years’ . 


rigorous imprisonment under s. 152 to six 
months’ rigorous imprisonment under s. 145, 


They have all been in addition sentenced’ 


to six months under s. 151, but the Extra 
Assistant Commissioner directed that. in 
each case the sentences should run con- 
currently. It appears that the accused per- 
sons on the 26th of January, 1932, formed a 
procession which started from the Congress 
Office in the town of Sylhet. They are said 
to have proceeded-in such a way that the 
traffic was not obstructed. When they 
reached the Government Muslim Hostel, 
they were met by a party of Police Officers 
under the command of the Assistant Sup- 
erintendent of Police who directed them to 
proceed by a route different from that which 
they were hitherto’ following.” They there- 
upon-sat down on the ground in the public 
road and, it is said, caused obstruction to 

the traffic. 
` and the..Additional District Magistrate, 


AMBIKA ÖHARAN DEV. EMPEROR: 


the finding that the processionists were? 


The Superintendent of Police ` 
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Mr. Mitra, arrived shortly after this. Mr. 
Mitra considering that the procession was. 
likely to cause a breach of the public peace 
commanded it 10 disperse. It is not sug- 
gested that at any stage Mr. Mitra exceed- 
ed the powers which the law gives him. 
After5 minutes as the meeting had failed 
to disperse, Mr. Mitra directed Mr. Jacques, 
the Assistant Superintendent of Police to 
disperse it’ by force. This Mr. Jacques 
did and arrested the accused persons. At 
the trial they refused to take any part in the 
proceedings or to.make any slatements. 
The evidence, therefore, proving the facts 
which Ihave set out was uncontradicted. 
Moreover, the accused have not seen fit 
to prefer an appeal from their convictions 
and sentences as they were entitled to do 
under the law. I will assume, however, for 
the purposesof dealing with the case that 
the petitioner is entitled to move this courtin 
revision, although by reason of the provisions 
of s. 439, sub-s. (5) Criminal Procedure Code, 
this court is precluded from entertaining 
any proceedings by way of revision at the 
instance of a party who could have appeal- 
ed but has not done so. 

First with regard to the convictions, the 
petitioner admits that no exception could 
be taken to the convictioh under s. 151. 
With regard to the conviction under s. 145, 


_ it was a question of fact to be dealt with 


and decided by the Extra Assistant Com- 
missioner whether the assembly of which the 
accused persons were admittedly members 
had an unlawful common object. He has | 
found asa fact that they had the common 
object of resisting the execution of lawful | 
orders given by the Assistant Superintend- 
ent cf Police and the Additional District 
Magistrate. There is ample evidence to 
justify him in coming to the conclusion. 
It appears that no general or special notice 
had been issued under s. 30 (2) of the 
Police Act, 1861. Therefore, no exception 


could be taken to the procession 
on the ground that no license had 
been applied for or issued. However, 


the conduct of the processionists in sitting 
on the ground when ordered to - take a 
different route and refusing to disperse when 
called upon to.do so, coupled with the fact 
that the conduct of the accused proved 
that the procession was animated - _by 
hostility to the established Government. 
amply justified the Extra Assistant Com- ' 
missioner in finding that from the very 
outset, “orat any rate from the time Mr.- 
Jacques gave directions to the proces- 
sionisis to go by another route, the -pro- 
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essionists were determined to disregard does so only as a servant of the factory; in no 


and disobey any lawful orders that the 
Police or the Magistrate might give them: 
Therefore, the conclusion to which the Extra. 
Assistant Commissioner has come, has 
evidence to support it, and speaking for 
myself, I have no doubt whatever that it -is 
the right one. . 2 : 

With regard to the sentences, they are 
undoubtedly heavy, and we are far from 
saying that it is not possible to imagine 
circumstances in.which this court would 
interfere and reduce. a sentence, even al- 
though the convicted person fails to exercise 
his right of appeal and-does not himself 
move the court in revision, and the applica: 
tion is made by a third party. We can 
conceive of circumstances in which there 
might be insuperable difficulties in the 
way of the convicted person agitating his 
grievances in the manner provided by law. 
No ‘such circumstances exist in this case. 
All the convicted persons are educated men 
and it is not denied, but on the contrary 
emphasised, that the ringleaders who have 
received the heaviest sentences are men 
of position and that many of them hold 


‘University degrees and are practising law- 


yers. In our opinion in this case we 
cannot entertain-an application for reduc- 
tion of sentence at the instance ofa third 
party, the convicted persons not having 
seen fit to appeal. This being so, we dis- 
charge the Rule. - 

A. Rule made absolute. 





NAGPUR JUDICIAL COMMISSIONER'S. 
a COURT. 
Criminal Reference No. 127-B of 1932. 
October 27, 1982. -> < 
Nrvoer, A. J. O. 
EMPEROR—Rereere 
versus 
NARAYAN VITHOBA KALAR, 
MANAGER AND ANOTHER — 
ACCUSED. 

Factories Act (XII of 1921), ss. 41 (a) 42 —‘Oc- 
cupier’, meaning of —'Mukkadam’, whether occupier— 
Liability to conviction under s3. 41 (a). 

The word ‘occupier’ denotes a person who is 
either a proprietor or otherwise entitled to bein 
possession of the factory and control its working. 
He may or may not actually occupy the building and - 
even if hé carries on the work: through an agent 
he does not cease to bean occupier. He canndt 
therefore be anyone who is a mere servant charg- 
ed with specific duties sither in regard to the 
control of the machinery, workmen or office [p 
694, col. L] Pee Ao à 

“The mukaddam is really a foreman of the opera-. 
tives and although he supervises their work, he- 


: Factories Act, 


. allowed to work 


sense canit be said that he regulates and controls, 
the working of the factory. He is neither a; 
managing agent nor a person authorised to repre- 
sent the occupier simply because he happens to 
be putincharge ofa specified number of operatives, 
and he cannot, therefore, be regarded as an occupier or- 
manager for the purposes of s 41(a) of the Factories 
Act. Gamadia v. Emperor (1), Niranjan : Lal v. 
Emperor (2), Ramsay v. Mackie (3), Emperor v. 
Taylor (4), -Emperor v. Rampratap (5), and 
Emperor v. Jamshedjee Naserwanji (67, referred to. 
[p 695, col. 1.) 

Criminal Reference made by the Sessions 
Judge, Amraoti, agains: the order of the. 
Sub-Divisional Magistrate, Chandur, dated 
the 4th June, 1932. < 
“Mr. J. R. Mudholkar, for the Accused. 

Judgment.—This case arises on a report- 
made by the Sessions Judge, Amraoti, under. 
s. 438, Criminal Procedure Code. 

On the 2!st of January, 1932, the Inspec- 
tor of Factories, at a surprise’. visit to 
the Jairamdas Bhagchand Ginning and 
Pressing Factory found that the shift of 
8 women workers which was to be chang- 
ed at 12-30 r. m. was kept working till 
1-15 r. m. which wás in contravention of 
s. 26 of the Indian Factories Act. The 
manager of the factory known as ‘Jairam- 
das Bhagchand Ginning -and Pressing. 
Factory, Dhamangaon’, and the mukaddam 
were tried jointly for offence punishable 
under s. 41 (a) of the Indian Factories Act 
and sentenced to pay fines ofRs. 40 and 
Rs. 20 respectively. They moved the Ses- 
sions Judge in revisionand he made the 
report recommending that the convictions 
and sentences, being illegal, be quash- 
ed. 

The question for determination in this 
case is whether the conviction of the two 
accused, namely, the manager and the 
mukaddam, under s. 41 (a) of the Indian. 
is consonant with law.. 
The relevant portion of s. 41 is as fol- 


lows:— - h 3 

“Jf in any factory (a) any person is employed or 
contrary to any of the provis- ' 
ions of this Act, the occupier and manager shall 
be jointly and severally liable toa fine which 
may extend tofive hundred rupees,” 


This section has to be readin conjunc- . 


tion with s. 42, which runs as follows: — 

“Where the occupier or manuger of a factory ` 
is charged with an offence against this Act, he 
shall be entitled upon complaint duly made by 
him to have any other person whom he charges as the 
actual offender brought before the court at the 
time appointed for hearing the charge; and if, 
after the commission of the offence has been prov- 
ed, the occupier or manager of the factory’ proves 
to the satisfaction of thecourt i 
(a) that’ hehas used due diligence 
the execution ofthis Act, and 


to ‘enforce | 


-— work that is done there: 
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(b) that the said other person committed the 
offence in question without his knowledge, consent 
or connivance, 
that other person shall be convicted of the offence 
and shall be liable to thelike fineasif he were 
the occupier or manager and the occupier or 
penser shall be discharged from any liability under 
this Act” 


The learned Sessions Judge is of opinion 
that the mukaddam not being either the 
manager or occupier could not be tried 
jointly with Narayan Vithoba Kalar, 
theadmitted manager, for offence punish- 
able under s. 41 (a) of the said Act, but 
could be tried under s. 42 (1) onthe com- 
plaint being made by Narayan Vithoba. 
The Crown is not represented here, but 
the view taken by the learned District 
Magistrate, Amraoti, appears in the report 
made by him. It is that having regard 
to the admission that the mukaddam was 


allocated the duty of changing the ‘shifts, 


which in view of s.41 (a) the manager 
and occupier are themselves responsible 
to discharge, he was the. . person autho- 
rised to represent the occupier, and -ac- 
cordingly he ought to be regarded as the 
occupier, so as to make him amenable to 
the operatiou of s. 41. 


The determination of the case rests on the- 


definition of the word ‘occupier’. It has 
been defined in the Factories Act, 191], as 
including a managing agent or other per- 
son authorised to represent the occupier. 
The definition of the word ‘occupier’ is 
not an exhaustive one. It was held to 
imply a person whois in actual possession 
and control of the factory: see Gamadia v. 
Emperor (1). In Niranjan Lalv. Emperor 19 
Cr. L. J. 495 (D an ‘cecupier’ of a factory 
was regarded as the person entitled to the 
possession or use of the factory. He isthe con- 
troller, forthe time being, of the factory, 
the person entitled to use the factory for 
his own or another's profit. He may be 
the owner, or may be only a lessee or a 
mortgagee with possession, but it is he who 
decides” whether the factory isto work or 
to close down. The manager merely 
carries out the occupier’s orders to work 
the factory and if the occupier designates 
no manager, the occupier himself shall be 
deemed to be the manager for the pur- 
poses of the Act. In English Law the 
word ‘occupier’ is defined asa person who 
controls the factory or the workshop and the 
see 14 Halsbury’s 
Laws of England page 447. Lord M’Laren 

{D 9} Ind. Cas. 949; 27 Cr. LJ 165; 27 Bom L 
R 1405; Af R 1926 Rom 57;50 B 34. 


(2) 45 Ind. Cas 159: 19 Cr. U J 495; 


13 P R 1918 
Or; 21P WR 1918 Or, 7 
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- England. In this 
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in Ramsay v. Mackie (3) described the 
occupier as “a person who runs the factory, 
who regulates and controls the work that 
is done there, and whois responsible for 
the fulfilment of the provisions of the Fac- 
tory Act, within it.” In Emperor v. 
Taylor (4) it was held that the question 
who is the occupier of a factory depends 
upon considerations such as who has the 
right of using the factory for the purposes 
for which it is constructed and worked; 
who hasthe right of regulating and con- 
trolling it; whose is the predominant pos- 
session of and general superintendence 
over it. The manager may become an 
occupier if he has these rights; but if he is 


merely a servant or agent of the owner, 


thenhe isnot an occupier. Much light is 
shed on the meaning of the word ‘occu- 
pier’ inthe case reported as Emperor v. 
Rampratap (5). The accused in that case 
was the manager of a ginning factory and 
and was charged with neglect to fence 
machinery, an’ offence punishable under 
8.115 (1) (e) of the Indian Factories Act. 
(XV of 1881). He was convicted by the 
Original Court but was acquitted in ap- 
peal by the Sessions Judge, whereon the 
Local Government preferred an appeal in 
the High Court of Bombay. In that case 
the decision turned upon the definition of 
the word ‘occupier’. A Bench of two Judges 
ofthat court held that the occupier was one 
who can maintain an action of trespass. The 
test laid down was whether a complaint 
for trespass made by the person charged 
would have been entertained and the learn- 
ed Judges gave the answer that he had 
nosuch righ asthe factory was register- 
ed under the names of Javermal Jamnadas 
Brothers as the occupiers. On the view 
the learned Judges took the ‘occupier’ 
need not be in actual physical possession of 
the factory. He may live even outside the 
jurisdiction: of the 
sense the “occupier” 
becomes more or less synonymous with the 
proprietor. In Emperor v. Jamshedji 
Naserwanji (6) the proprietors of the fac- 
tory were held to be occupiers notwithstand- 
ing the contention that they were control- 
ling only the business side of the factory 
and not the mechanical and other depart- 
ments. In Emperor v. Jamshedjee Naser- 
wanji (6) the proprietor of a printing press 

(3) (1904) 7 F 106. 

(4) 10 Bom L R887 Or. L J44. 

(5) 29 B 423; 8 Bom. L R 454; 2 Gr. LJ 428 

(6) 138 Ind. Cas: R28: 55 B 386; 33 Bom. L R 309; 


ATI R1931 Bom. 308: Ind. Rul. (oD) Bom. 410 
a); 32 Cr. L J 1083; (1931) Cr. Cas. 564 


court or even in. 


( 


| 
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was charged under s. 41 (a) for working 
the factory beyond specified hours. The 
accused’s contention that he knew nothing 
about the internal 
press which was leftin the sole charge .of 
his manager was negatived,on the view 
that the ‘occupier’ means 4 
occupies the factory either by himself or 
hisagent, and that such occupier may 
be an owner, or a lessee or even amere 
licensee but he 
occupy the property and dictate how it is 
to be managed. The proprietor was, there- 
fore, punished as the occupier and 


vant. 
From the review of the authorities, it 


appears clear that the word ‘occupier’. 


denotes a person whois either a proprietor 
or otherwise entitled to be in possession of 
the factory and control its working. He 
may or may not actually occu py 
the building and even if he carries on 
the work through an agent he does not 
cease to be the occupier. He cannot, 
therefore, be anyone whois a mere ser- 
vant charged with specific duties either in 
regard to the control of the machinery, 
workmen or office. 

The mukaddam is really a foreman of the 
operatives and although he supervises 
their work, he does so only as a 
servant of the factory; in no sense can 
it be said that he regulates and controls 
the working of the factory. He is neither 
a managing agent nora person authorised 
to represent the occupiersimply because 
he happens to be put in charge of a 
specified number of operatives. It must, 
therefore, follow thatthe mukaddam cannot 
be regarded as an occupier or the mana- 
ger of thefactory. 

I, therefore, agree with the opinion of 
the learned Sessions Judge and quashthe 
convictions of the applicants under s8. 
41 (a) and send back the case for a 
fresh trial of Modku mukaddam under the 
complaint made by Narayan Vithoba on 
16th of February, 1932, under s. 42 (2) of 
the Indian FactoriesAct. 


A Retrial ordered. 


_ NATHA SINGH V, FATEH KHAN. 


management of the 


person who. 


must have the right to 


the. 
manager was regarded as merely his ser- 
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~ LAHORE HIGH COURT. - 

Miscellaneous Second Civil Appeal No, 738 
. of 1933, . © 
June 16, 1933. 
: Bue, J. . 
NATHA SINGH AND OTHERS— JUDGMENT- 
DEBTOR—APPELLANTS + 
VETSUS 

FATEH KHAN AND ANOTHER — PLAINTIFFS — 
DECREES-E OLDERS— RESPONDENTS . t 

Civil Procedure Code (Act V of 1908), s, Ih 
Pre-emption decree—Deposit of money and delivery 
of possession to decree-holder—Vendee obtaining 
back possession through court—Decree-holder held 
entitled to possession insecond appeal—Application 
for restitution by decree-holder—Attachment of 
moneys by creditors, effect of | 

A pre-emptor who had obtained a decree paid the 
money in court and obtained possession. The 
vendees contended that the money was not paid 
in time and got back possession through court. This 
decision was reversed cn appeal and the decres-holder 
applied for possession. The vendees raised an objection 
that part of the sum deposited by the plaintiffs had 
been attached and taken away by some of the credi- 
tors and that the plaintifs were, therefore, not en- 
titled to obtain possession of the land without 
making up the deficiency : 

Held, that the plaintiffs were entitled to get pos- 
session and the question as regards the attachment 
of the portion of the amount deposited after it was 
duly paid by the plaintiffs in court did not arise at 
all. Sant Singh v Ghasita (2), followed. Sandha 
Khan v. Jhandu Khan (1) and Panna Lal v. Natha 
Singh (3), distinguished. 

Miscellaneous Second Civil Appeal from an 
order of the District Judge, Hoshiarpur, 
dated the 8th March, 1933, affirming that of 
the Subordinate Judge, Second Class, 
Hoshiarpur, dated the 15th July, 1932. . 

Mr. Homi Rustomji, for the Appellants. 

Mr. Barkat Ali, for the Respondents. 

- Judgment.—The plaintiffs in this case 
obtained a decree for possession of cerlain 
land on payment of Rs. 3,000. The money 
was to be deposited by the 10th November, 
1923. It was actually deposited on the 12th 
November, 1923. However, the decree- 
holders got possession of the land on the 3rd 
of January, 1924. The vendeessubsequently 
applied to the court and pointed out that 
the money had not been deposited by the 
datefixed in the decree and the suit was 
therefore liable to be dismissed. This con- 
tention of the vendees was accepted by the 
court and the suit was dismissed. An 
appeal was preferred to the District Judge 
but he upheld the decision of the trial Court. 
The vendees then applied for possession of 
the land being restored to them and this 
prayer was granted. The vendees were 
accordingly put in possession of the land. 
The plaintifis filed a further appeak to this 
court and it was then held taat there being 
intervening holidays the plaintiffs had 
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sufficiently complied with the -terms of the 
decree and that they were entitled to poses- 
sion of the land. Thereafter the plaintiffs 
put inan application under s. 144 of the Civil 
Procedure Code for possession of the land 
being restored to them. The vendees raised 
an objection that-part of the sum deposited 
by the plaintiffs had been attached and 
taken-away-by some of the creditors and that 
the plaintiffs were therefore not entitled to 
obtain possession of the land without making 
up the deficiency. This objection was, 
however, overruled by the trial Court and 
possession of the land was ordered to be 
restored to the plaintiffs. The vendees 
appealed tothe District Judge who confirm- 
ed the order of the trial Court. f 

A second appeal has now been preferred 
to this court and it is contended on behalf 
of-the vendees that the decision of the courts 
below was not correct. In support of the 
contention reliance has been placed on 
Sandha Khan v. Jhandu Khan (1). This 
ruling was, however, dissented from in Sant 
Singh v. Ghasita (2) in which it was held 
that when a pre-emptor had deposited the 
amount in courtin accordance with the terms 
of the decree hé became entitled to the land 
from the date of such payment and the mere 
fact that the amount deposited by the decree- 
holder was erroneously attached and taken 
away -by some of the creditors of the decree- 
holder wasno ground for refusing delivery 
of possession to him. The learned Counsel 
for the appellants further relied on Panna 
Lal v. Natha Singh (3) but the facts of that 
case are distinguishable inasmuch as the 
amount-deposited in that case was allached 
and taken away during the pendency of the 
suit. ` 

In the present case it must be remembered 
that the application with which we are 
dealing was for restitution under es. 144 of 
the Civil Procedure Code. The plaintiffs 
had already obtained possession of the land 
in pursuance of the decree and the land was 
taken back by the vendees only on account of 
an order of the courts below: which was held 
to be erroneous by the court, According to the 
provisions of -s. 144, Civil Procedure Code, it 
was therefore incumbent on the courts below 
torestore the parties tothe status quo. ‘In 
this aspect of the case the question as regards 
the altachment ofthe portion of the amount 


deposited after it was duly paid by the. 


plaintiffs in court does not appear to arise at 


. (1) 61 P R 1°90. 

- (2) 21 P R 1102. 

_ `(3)29 Ind, Cas 254; 27 P R 1915; 27 P L R 
4916, o o ae . 


JAI KRISHNA Y. BABU. 


| singh (6), distinguished. 
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all. I may, however, point out ihatas the 
title of the plaintiffs‘accrued from the date of 
payment they. were clearly. entitled to the 
possession of the land (see O. XX, r. 14, 
Civil Procedure Code). According to the 


-e 


| 


provisions of s. 11 of the Punjab Pre-emption. . 


Act the money deposited ‘by the plaintiffs 
was nol liable to. be attached at all and it 
was only through an unfortunate error that 
a portion of it was. allowed to be attached 
and taken away. There seems to be: no 


reason, when the title of. the plaintiffs is 
‘beyond any dispute, they should not be 


restored possession of the land, the vendees 


must in the circumstances be left to seek 


their remedy according to law. AN 
1 dismiss the appeal butin viewof all the 
circumstances leave the parties to bear their 
own costs. ` - 
Ban a i Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
l COURT 


Second Civil Appeal No. 763 of 1929. 
February 29, 1932. 
STAPLES, A. J.C. |, 
JAI KRISHNA-—PLAINTIFR—. 
APPELLANT 
versus 7 
BABU AND ANOTHER- DEFENDANTS— 

RESPONDENTS. . 

Adrerse possession— Adjoining owners—Possession 
in ignorance of real boundary, whether adverse to 
true owner—Landlord and tenant—Tenant can acquire 
title by adverse possession against third pa? ties. 7 

Though a tenancy cannot be acquired by adverse 
possession and a tenant cannot hold adversely to his 
landlord, that is no reason for holding that a tenant 
cannot hold land adversely toa third party, though, 
if he does gain a title by such adverse possession, he 


_acquires a title not for himself but for his landlord. 


Jugraj Singh v. Patan (1), Bhau Patil v. Sadoo Telee 
(2), Madhorao v. Mohkamchand (3 and Nuddvarchand 
Shdha v. Meajan (4), referred to. [p. 697, col. 1] 
Where a person hasbeen in possession of a portion 
of the adjoining land of his neighbour for more than 
12 years he would acquire aright thereto by adverse 
possession even though both parties were in ignorance 
that the land in question belonged to the adjoining 
owner. The fact that the parties may have been 
ignorant of the correct boundary, will not affect the 
question of possession Ma Shan Ma v Soma- 
sundarant Chetty (5) and Deahrani v. Thakur Kishore- 
1041 $ 
Appeal against a decree in Civil Appeal 
No. 66 of 1928, in the Court of the Addi- 
tional District Judge, Wardha, dated the 


‘6th September, 1927, arising out of the 


‘decision in Civil Suit No. 75 of 1927, in the 
Court of the Sub-Judge, Second Class, Arvi.. 
dated the 29th November, 1927. 4 
Messrs. W. R. Puranik and M. D. Khande- 
kar, for the Appellant, : 


| 


į 1938 


Mr. K.S. Naidu, R. B., for the Respond- 
ent. : 

Judgment. —The facts in this case are 
established and the only question is whe- 
ther the appellant acquired a title to the 
land in dispute by adverse possession or 
not. The appellant is an occupancy tenant 
of Mouza Sindi Vihiri, and the respondents 


are the proprietors of the adjoining village 
The land in dispute is.” 


of Narsingpur. 
between the khudkasht field of the respond- 
ents and the appellant’s occupancy field, the 
village boundary being the boundary bet- 
ween the two fields. There was a ‘stone 
bandhi fixing the boundary, and the appel- 
lant was in possession of the disputed portion 
for a number of years. Subsequently the 
village boundary was corrected by the 
revenue authorities and it was found thata 
portion of what should belong to the Nar- 
singpur village was included inthe appel- 
lants field. The respondents thereupon 
demolished the stone bandhi and took pos- 
session of the portion which was found to 
be within the Narsingpur boundary, and the 
appellant brought a suit for possession of 
the portion and for damages. He obtain- 
ed a decree in the trial Court for possession 
and for part of the damages claimed. On 
appeal, however, the Additional Distiict 
Judge reversed the decree and dismissed the 
suit. A cross-objection about the extent of 
damages was dismissed. The plaintiff has 
now preferred this second appeal. 

The lower Appellate Court has held that, 
although the appellant was in possession of 
the land for more than 12 years, both parties 
were in ignorance that this land was really 
within the Narsingpur boundary and. that 
there was no animus possidendi on the part 
of the appellant. The Judge, therefore; 
held that there could be no adverse posses- 
sion and he referred to Jugraj Singh v. 
Patan (1), Bhau Patil v. Sadoo Telce (2) 
and Madhorao v. Mohkamchand (8), in this 
connection. I am of opinion, however, that 
the view taken by the lower Appellate 
Court is wrong and that it should have 
been held that the appellant was in adverse 
possession of the land in suit. It is true 
that a tenancy cannot be acquired by ad- 
verse possession and that a tenant cannot 
hold adversely to his landlord, but that is 
no reason for holding that a tenant cannot 
hold land adversely to a third party, though, 
if he does gain a title by such adverse pos- 
session, he acquires a title not for himself 
“(D1OPLR 37. - 


(iG PLES ` 
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but for his landlord, For this view I would 
refer to Nuddvarchand Shaha v. Meajan 
(4). Of the cases cited by the lower Appel- 
late Court, Jugraj Singh v. Patan (1) and 
Bhau Patil v. Sadoo Telee (2), refer to cases 
of a tenant and his own landlord, and it is 
held that a tenant cannot acquire a right 
by adverse possession against his landlord. 
In Madhorao v. Mohkamchand (8), it was 
held that, - os 


“if a resident of one village cultivates land situate 
in another village without the landlord's knowledge, 
the land is not in the adverse possession. of the lande 
lord of the former village.” 


It may be pointed out, however, that that 
ĉase is not analogous to the present case; 
for, in the first instance, it was held that. 
there -was no evidence to show that there | 
had been possession for 12 years and, second- 
ly, it was held that the land was cultivated 
without the landlord’s knowledge. It was, 
in fact, a question or waste land being 
broken up by the tenant of another village 
and cultivated without the landlord's know- 
ledge. In the present case, however, there 
is no question of waste land being broken 
up for cultivation or of the landlord being 
ignorant of the appellant’s cultivation: the 
question is really only-one regarding a 
boundary dispute. It is true that the parties 
may have been ignorant of the correct 
boundary, but that will not affect the ques- 
tion of possession. The established facts 
are that the appellant was in possession and 
was in possession with the knowledge of 
the respondents. Possession is primarily 
adverse, and it has not been pleaded in the 
present case that any permission of the re- 
spondents was taken. Ihave been referred 


- by the learned Counsel for the appellant to 


Ma Shan Ma v. Somasundaram Chetty (5), 
which is a case exactly in point, and I would 
add that I respectfully agree with the view 
taken therein. There is nothing whatever 
on the record to suggest, as held by the 
lower Appellate Court, that the appellant 
did not intend to hold the land. The view 
with regard to animus possidendi taken by 
the Additional District Judge is perhaps 
influenced by the discussion in Deshrani v. 
Thakur Kishoresingh (6), but I would point 
out that that was a case of possession bet- 
ween two Hindu females and is not in point. 
I would quote the following passage from 


- (4) 10 O 820. 


(5)83 Ind. Cas. 132; 1 R 492; A I R 1925 Rang. 


112. 
(6)100 Ind. Cas 446; 22 NLR 175; AT R1927 


Nag. 104; 10 NLJ5 
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page 178* of that decision :— 

‘‘As regards the nature of possession by one Hindu 
female entitled to maintenance against another Hindu 
female in whom the inheritance vests for the time 
being, the quality and extent of right acquired by 
adverse possession always depends upon the claim 
accompanying if and upon the nature of the animus 
possidendi. The question whether possession is ad- 
verse or not is always a question of one's own in- 
tention to hold adversely and knowledge of such 
intention must be brought home to the real owner as 
to extinguish his title.” 

In the present case it must, I think, be 
held that the appellant never acknowledged 
the title of the respondents, with whom he 
had no privity of contract, and that he held 
the land as his own tenancy land and-as 
such adversely to the respondents, who were 
not his landlords. Differing from the lower 
Appellate Court, therefore, I find that the 
appellant acquired a title by adverse posses- 
sion, 

No argument was addressed to me as 
regards the extent of damages, and looking 
to the circumstances of the case I am of 
opinion that the amount allowed by the trial 
Court, viz., Rs. 75, was sufficient and that 
the claim for Rs, 250 made by the appellant 
was exaggerated. Isee nosufficient reason, 
therefore, for enhancing the amount. 

I, therefore, set aside the decree of the 
lower Appellate Court and restore the decree 
` of the trial Court, granting the plaintiff- 
appellant a decree ‘For possession and for 
Rs. 75 as damages. The respondents will 
bear two-thirds of the costs of the appeal in 
both courts, whilst the appellent will bear 
the costs of ‘his cross-objection in the lower 
‘Appellate Court. Costs of the suit will be 
borne as ordered by the trial Court. 


. A> Decree set aside. 
“#Page of 22 N. L. R.—[Ed.] T 
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LAHORE HIGH COURT. 
First Civil Appeal No. 1394 of 1928. 
May 29, 1933. 

. Jat LAL AND ABDUL RASHID, Jd. 

- ZULFIKAR ALI— DEFENDANT 
m ; AEE OR ; 

VETS 
5. A. y. COLLEGE MANAGING 
-. COMMITTER, LAHORE—PLAINTIFE— 
1 RESPONDENT. 

- Civil Procedure Code (Act V of 1908,0 XXXIV, 
q. 6—Mortgage decree- Properties sold ‘under prior 
mortgage decree—Puisne mortgagee's rigat to apply for 
personal decree’ without applying for sale. 
=: Where subsequent to a preliminary and a final 
decree for sale of the mortgaged property the prop- 
erty is not available for sale in execution of the 
decree Owing to circumstances for which the 
decree-Holder is not responsible, there is no bar in 
his way to obtain a personal decree for the whole 
of the mortgage amount due to him, _ 
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Where after A had obtained a final decree the 
property was sold by B in execution of a decree on 
a prior mortgage and the sale proceeds were 
ara even to satisfy the prior mort- 


“Feld, that 4 waa entitled to a personal decree under 
0. XXXIV, r. 6, O. P. O , even though the property had 
not been put up for sale under A's decree. Darbari 
Lal v. Mula Singh (1). Chand Mall v. Ban Behari Bose 
(2 , Shyam Behari v. Mohandei (3) and Sahu Bisheshar 
Nath v. Chandu Lal (4), not followed. 

a Bisheshar Nath v. Chandu Lal (4), follow- 


“First Civil Appeal from a decree of the 
Court of the Sub-Judge First Class, Lahore, 
dated the 26th January, 1928. > 

Mr. Muhammad Akbar Khan, for the 
Appellant. 

- Messrs. M. C. Mahajan and Hargopal, 
the Respondent. 


Jai Lal,J—The respondent, D. A. V. 
College Managing Committee, Lahore, ob- 
tained a preliminary decree for sale of mort- 
gaged property against the appellant 
Muhammad Nathoo and thereafter a final 
decree for sale of the mortgaged property. 
The decree-holders then proceeded to sell 
the mortgaged property but the judgment- . 
debtor presented an application im.answer 
toa notice to him under O. XXI r. 66, Civil 
Procedure Code, objecting to the sale ‘of the 
property at that stage on the ground that a 
prior mortgagee had obtained a final decree 
for the sale of the same property and the 
property was being soldin execution of that 
decree. Thesalein execution of the decree 
of the respondents, therefore, was stayed. 

It appears ‘that the respondents were 
parties tothe suit for sale of the property 
brought by the prior mortgagee and it sub- 
sequently transpired that on the property 


for. 


being sold in executionof that decree the 


sale proceeds were insufficient even to satisfy 
the prior mortgage. Thesale was confirmed 
and the property given overto the auction- 
purchaser. The respondents then applied 
for a personal decree against the appellant. 
It isto be noted that in the preliminary 
decree passed against the appellant liberty 
has been reserved to the mortgagee decree- 
holderto apply for a personal decree in 
case the sale-proceeds be found to be in- 
sufficient to pay the mortgage money. The 
judgment-debtor admitted that the sale- 
proceeds in the decree of the prior mort- 
gage had been insufficient even to satisfy 
the mortgage in his favour, i. e. the prior 
mortgagee, the court thereupon passed a 
personal decree against him. No objection 
was raised in the trial Court that a personal 
decree could not be passed. The objection 


_ was, however, taken by an application for 


i 1933 
review which wasrejected. The judgment- 
debtor has consequently presented this 
appeal against the personal decree passed 
against him in favour of the respondents. 
Reliance isplaced on O. XXXIVr. 6 
which provides that where the net proceeds 
of any sale held in pursuance of the final 
decree are found to be insufficient to pay 
the amount due tothe plaintiff, the court 


may on application by him, if the balance > 


is legally recoverable from the defendant 
otherwise than out of the property sold, 
pass a decree for such balance. It is not 
denied that the balance is legally recover- 
able from the mortgagor in this case. It is 
noteven denied that the right to recover 
the balance was not barred by time. The 
only objection to the course adopted by the 
trial Court is that a preliminary decree 
and a final decree having been passed the 
decree-holder mortgagee was not competent 
to apply for a personal decree without first 
putting the property to sale. Reliance 
in support of this contention is placed on 
Darbar Lal v. Mula Singh (1), Chand Mall 
v. Ban Behari Bose (2) and Shyam Behari v. 
Mohandei (3). In Sahu Bisheshar Nath v. 
Chandu Lal (4) .however, it was held that 
where subsequent to a preliminary and a 
final decree for sale of the mortgaged 
property the property is not available 
for sale in execution of the decree 
owing tothe circumstances for which the 
- decree-holder is not responsible, there is no 
bar in hisway to obtain a personal decree 
for the whole of the mortgage amount due to 
him. Most of the cases in which a contrary 
view was alleged to have been taken and 
particularly Darbari Lalv. Mula Singh (1) 
were cited before the learned Judges in that 
case.and inspite thereof they came to the 
conclusion mentioned above. I respectful- 
ly agree with the view taken in Sahu 
Bisheshar Nath v. Chandu Lal (4) and do 
not consider it necessary to repeat the 
reasons given therein in support of it. In 
this case there are additional grounds in 
support of the course adopted by the trial 
Court. The sale ofthe mortgaged property 
in execution ofthe decree for sale obtained 


by the respondents was not held owing to. 
It is. 


anobjection taken by the appellant. 
not now open to him to say that the property 


X a) F Joa. Cas. 139; 42 A 519; 2 U P.L R (A) 160; 18 
3 <0. y 
ne 74 Ind. Cas. 1021; AIR 1924 Oal. 209; 500 


- (3) 126 Ind. Oas 760, A I R1930 Oudh 377;70 W 
N 744; Ind. Rul. (1939) Oudh 428 (F B). 

(4) 108 Ind. Cas. 459; 50 A 321; AT R 1928 All. 71; 
25 AL J 1042, ae 
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should have been put to auction before a 
personal decree could be passed in favour 
ofthe respondents. It wasno longer avail- 


-able to be sold because the lien of the prior. 


mortgagee evenhad not been satisfied out 
of the sale-proceeds, veo 
: There isnoforce, in my opinion, in this 
appealand I would dismiss it with costs. 
“Abdul Rashid, J.—I agree. 

A. ` Appeal dismissed, 


RANGOON HIGH COURT. 
First Civil AppealNo. 40 of 1982. 
February 38, 1933. 

Das AND Brown, JJ. 

MON MOHAN CHOWDHRY— 
APPELLANT 

versus s 

RAJ KUMAR GHOSH—RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 86, 90—Sale—Decree-holder purchasing at sale— 
Court allowing decree-holder to set off decree amount 
—Deposit of balance—Application to set aside sale on 
ground of default—Maintainability of. 

The judgment-debtor's property was attached by a 
decree-holder who brought the property tosale B 
the holder of another decree against the judgment- 
debtor aleo had attached the same land iu execution 
ofhis decree and at thesale he was the highest 
bidder. On his applying tothe court he was allowed 
to set off the amount of the decree in his favour and 
to pay in the balance only The judgment-debtor 
then filed an application purporting to be under O. 
XXI, ra 86, Civil Procedure Code, to have the sale 
set aside on the ground that the auction-purchaser 
had made default of paymentof the purchase money 
he not being entitled to set off the decretal amount, 
The auction-purchaser deposited the amount set off 
in court: 

Held, that the sale could not be set aside under O. 
XXI, r. 90 ag there was no injury to the judgment- 
debtor, that even under O. XXI, r. 86, the sale 
could not be set aside as the auction-purchaser had 


- deposited the amount in Court, and that even if there 


was any mistake, it was on the part of the court and 
it could not be held that there was any default on the 
part of the auction -purchaser. 

First Civil Appeal against an order of the 
District Judge, Akyab. : 


Mr. McDonnell, for the Appellant. 

Mr. F. S. Doctor, for the Respondent. 

Judgment.—The appellant Mon Mohan 
Chowdhury had a number of decrees passed 
against him. In Civil Execution Oase 
No. 22 of 1931, one of his decree-holders 
Sreemati Chundra Rekha ‘Nandi attached 
a large area of land belonging: to the 
appellant. This attachment was’ effected 
in June, 1931. For various reasons the 
sale of the property attached was delayed, 
and the sale actually took place op 19th 
December, 1931. Meanwhile, the present 
respondent, Raj Kumar Ghosh, had attached 


7 00 
the same land in execution of a decreein 
his favour in November, 1931. At the 
auction sale, the highest ‘bidder was the 
respondent Raj Kumar Ghosh. He offered 
Rs, 31,000. He made the deposit of 25 
per cent. required by r. 84, O. XXI, Civil 
Procedure Code, at once. On 23rd Decem- 
ber, that is, four days alter the sale, he 
made an application to the court in which 
he*asked that he might be allowed to set 
off the amount of the decree in his favour 
Rs. 14,009 and to pay in the balance only. 
The court granted him the permission 
he asked for, and he paid in not the 
remaining 75 per cent. of the sale proceeds, 
but the balance of that amount, after 
allowing credit for Rs. 14,009. 

On llth January, 1932, the appellant 
made an application purporting to be 
under r.. 86, O. XXI, Civil Procedure 
.Code ‘In that application he claimed that 
the respondent was not entitled to set off 
his decreal amount, that he had, therefore, 
made default of payment of the purchase 
money and that the sale ought, therefore, 
to be set aside under r. 86. Notice of 
this application was issued tc the auction- 
purchaser, and, on 19th January, the 
balance of Rs. 14,009 was paid in by the 
auction-purchaser. The trial Court then 
heard the parties on.the appellant’s ap- 
plication and dismissed the application 
and, subsequently, confirmed .the sale. 
It is to be noted that not only the present 
respondent, but the original decree-holder 
Sreemati Chandra Rekha Nandi opposed 
this application of the appellant. The 
appellant has now appealed against the 
order of the District Court, and itis con- 
tended on his behalf that there has been. 
a default in payment within the meaning 
of r. 86, O. XXI, and that the court was, 
therefore, bound to re-sell the property. 


‘It is contended on behalf of the respond- 
ent that no appeal lies. We do not 
think itis necessary to come to- any 
definite finding on this point, because, in 
our opinion, even if an appeal does lie, it 
has not been shown that the lower Court’s 
order appealed against was wrong. Rules 
89,90 and 91, O. XXI, lay down certain 
circumstances; in which applications to 
set aside a sale may be made. Rules 89 
and “91 have no application to the cir- 
éumstances of the present : case. In thé 
case of an application under 1. 90, the 
proyise is very clear: . 

“that no sale shall be set aside on the.ground of 
irregularity: or fraud unless upon the facts- proved 
the court is satisfied that the applicant has sustained 
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substantia] injury by reason of such irregularity or 
aud.” j 


It is clear that in the present case 
whatever irregularity there may have been 
in connection with the sale, the appellant 
has suffered noinjury on account of that 
irregularity, and, therefore, if the applica- 
tion were to be considered as one under 
r. 90, it would, for that reason, have to 
be dismissed. The application does not, 
however, purport to be under r. 90, but 
under r. 86. Rule 86 makes no provision for 
an application by any interested party in 
the matter, and it has been suggested on 
behalf of the respondent that the appellant 
has no locus standi to make the applica- 
tion. However, that may be, we are not 
satistied that the sale ought to have been 
set aside. Rule 86 reads as follows: 

“In default of payment within the period men- 
tioned in the last preceding rule, the deposit may, 
if the ccurt thinks fit, after defraying the expenses 
of the sale, be forfeited to the Government, und 
the property shall be resold, and the defaulting 
purchaser shall forfeit all claim to the property or 
to any part of the sum for which it may sub- 
sequently be sold 3 
_ According to the last preceding rule that 
is, r, 85: | i 

“The full amount of purchase money payablé 
shall be paid by the purchaser into court before 
the Court closes on the fifteenth day from the sale 
of the property, provided that in calculating the 
amount to be so paid into court, the purchaser 
shall have the advantage of any set-off to which he 
may’ be entitled under r. 72.” 

Rule 72 provides that where a decree- 
holder purchases the property the purchase 
money and the amount due on the decree 
may, subject to the provisions of s. 73, be 
set off against one another, and the court 
executing the decree shall enter up satisfac- 
tion of the decree in whole or in part 
accordingly. It is arguedon behalf cf the 
appellant that the present respondent was 
not a decree-holder within the meaning of 
r. 72 because it was not in the proceed- 
ings in which he applied for attachment 
that the sale took place. This argument 
does not seem to us have very much force 
as in view of his application for attach- 
ment of the property, he was clearly a 
decree-holder and was entitled to a rate- 
able distribution out of the sale pro- 
ceeds. 


It probably is the case that the order 
allowing him to set off the whole of the 
sale proceeds was incorrect. He was clearly 
not entitled to more than a rateable dis-- 
tribution of that sum. But, however that 
may be, and whether the court should or 
should not have allowed him to make this 
set off, we cannot in the circumstances 


1933 - 
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‘hold that there has been any default of. 


payment on his part. He made an applica- 
tion to the court within four days of the 
sale, and the court passed orders allowing 
him to set off the amount. This order 
was really equivalent to an order allowing 
him to pay in and withdraw at once the 
sum of Rs. 14.009. The auction-purchaser 
satisfied all the requirements of the court 
throughout, and when the objection was 
raised by the judgment-debtor, he prompt- 
lv paid in the balance Rs. 14,009. If 
there was a mistake in the matter, the 
mistake was clearly made by the court 
aud we cannot hold that there has been any 
default on the part of the respondent. 
result is that this appeal must fail and 


The - 


is dismissed with costs. Advocate’s fee five. 


gold mohurs. 


NA Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 92 of 1931. 
May 11, 1931. 
PULLAN, J. 
Mahant) SAHDEVACHARI— 
APPELLANT 


Versus 
DISTRICT JUDGE, BENARES— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908', 8. 92 - Appeal 
from order of District Judge by person 
terested in proceedings— Proper 
Judge not to be made a respondent, 

When an appeal is preferred against an order of 
the District Judge by a person interested in the pro- 
esedings the proper respondents are the parties who 
started the proceedings and the District Judge must 
never be called upon'as a respondent to support his 
judgment. i 


First Civil Appeal against the decision of 
the District Judge, Benares, dated the 7th 
October, 1930. _ 


Mr. Janaki Prasad, for the Appellant. 


im. 
parties— District» 


Order.—-The. appellant has taken the. 


extraordinary course of making the District 


Judge of Benares respondent in this appeal.’ 
He has not made any other person respond-. 


ent, although the proceedings in the District 


Judge’s Court show clearly that the parties” 
were Maheshwar Prasad Singh and another . 


v. Mahant Janardanachari. The appellant 
himself was not a party tõ proceedings, but 
he may be a person interested in the pro- 


$ 


iL 


ceedings as it appears that in the course” 
of the proceedings at an earlier stage he 
was appointed “mukhiya dharam khata” of 
this trust property in place of Janardana- 
chari. Clearly ifthere is any appeal against 
the order of the District Judge the proper 
respondents are the persons who started the 
proceedings, namely, Maheshwar Prasad 
Singh and another. In no case can the 
District Judge be a party. It is contrary 
to law and also to the public policy to call 
upon the District Judge as respondent to 
support his own judgment. In my opinion 
this so-called appeal as presented must be 
treated asa miscellaneous application and 
cannot be entertained. It is accordingly 
rejected. 


N.-A. Application rejected, 


CALCUTTA HIGH COURT. 
Civil Appeal No. 525 of 1929. 
April 27, 1931. 
MITTER AND PATTERSON, JJ.. 
NAWAB ALI—APPELLANT 
5 : versus 
HANUMAN JUTE MILL—Rezsponpents. 

Workmen's Compensation Act (VIII of 1993)— 
Accident arising out of employment—Testa for deter- 
mining. 

The question as to whether an accident arose out 

of the employment cannot be determined on any 
general view of facts. It isdependent on the facts of. 
each particular case. One test which can be applied 
is whether it was part of the injured person's employ- 
ment to hazard, to suffer,or to do that which caused 
his injury. Ifit was, the accident arose out of hig 
employment, if not, it did not, because what it was 
not part of the employment to hazard, to suffer, or 
to do, cannot well be the cause of an accident arising 
out of the employment. Lancashire and Yorkshire 
Railway v Highly (1),relied on. 
_ Where there was no justification for a workman to 
interfere with a moving machine for the purpose of 
finding out a ecrew-driver which ke required forthe 
purpose of his work : 

Lleld, that in doing so he was 
sphere of his employment. . ; 
_ Civil Appeal against an original order of 
the Commissioner, Workmens Compensa-, 
tion, Bengal, datcd the 11thSeptember, 1929, 

Mr. Surajit Chandra Lahiri, for the Ap- 
pellant. i 


Mr. Nanda Gopal Banerjee, for the Res- 
pondents. f 

Mitter, J.—This is an appeal from a 
decision of Mr. Lethbridge, Commissioner, 
Workmen's Compensation, Bengal, refusing 
compensation to the appellani. The appel- 


not within the 


i 
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lant who was the applicant for compensation 
was a viceman of the Fitter Roving Depart- 
ment employed by the respondent in the 
Mills in the month of Kartick 1335 B..S.; 
and in that month he received personal in- 
jury by accident which he alleges arose out 
of and in the course of his employment. The 
case put forward by the applicant was that 
the cause of the injury was ihe petitioner's 
tightening one slack ring in a wheel in the 
Roving Department No. 1. The applicant 
sustained several injuries which are noticed 
in para. 2 of his petition. The result of 
the injuries was that three fingers of the 
‘applicant -had to be amputated in the How- 
rah General Hospital. The applicant “ac- 


cordingly claimed that he was entitled to- 


receive as compensation a lump sum of 
Rs. 500 as the applicant, over and above 
the inyuries spoken of, had been suffering 
“from time to time from eruptions over his 
body. A written statement was put in on 
behalf of the respondent Sri Hanuman Jute 
Mill in which they admitted that the ap- 
plicant, the appellant before us, received 
injuries by accident in the course of his 
employment as a Roving viceman. But 
they denied that the accident arose out of 
the employment as stated by the workman. 
The respondents also denied that the 
injuries were due to the applicant’s at- 
tempting to tighten a slack ring in a wheel 
and the respondents definitely stated in the 
written statement that the applicant receiv- 
ed these injuries owing to putting his hand 
inside the gearing box of the said Roving 
machine with the object of removing tools 
therefrom, and that in so doing his hand 
was caught in the whee!s of the machine 
which was inmotion atthetime. Itis also 
stated by the respondents that in attempt- 
ing to put his hand inside the gearing box 
of the said machine while in motion the 
applicant took upon himself an added and 
unnecessary risk which it was no part of his 
pormal employment to take. On these 
pleadings several issues were framed and 
the learned Commissioner, after taking 
evidence on those points, came to the con- 
clusion that the appellant's case as to the rea- 
gon of the accident has not been established. 
On the other hand, he accepted the case of 
the respondents that the accident was due 
to the cause as alleged in the written state- 
ment. Before the Commissioner, it appears 
it was not argued that on the facis the ac- 
cident could arise out of the employment. 
Agairtt this decision of the Commissioner 
the present appeal has been brought and 
jt has been argued for the appellant that 
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the learned Commissioner has taken an 
erroneous view ofthe law in coming to the 
conclusion that the accident did not arise 
out of the employment. It has just been 
observed that as a matter of fact that this 
question was abandoned before the learned 
Commissioner. But the appellant has been 
permitted to argue this question by his 
Pleader as it may be that the admission 
may not be binding on his client, as it is 
an admission on the point of law and we, 
therefore, allow the appellant to take this 
point before us. The question as to whe- 
ther the accident arose out of the employ- 
ment cannot be determined on any general 
view of facts. It is dependent, as has been 
pointed out by Lord Sumner in a-recent 
case, on the facts of each particular case. 
In the case of Lancashire and Yorkshire 
Railway v. Highly (1), Lord Sumner in 
delivering the judgment, said this (at page 
3794) : 

“J doubt if ny universal test can be found. 
Analogies, not always so close as they seem to be 
at first, are often resorted to, but in the last analysis 
each case is decided on its own facts. There 19, 
however, in my opinion, one test which is always at 
any rate-applicable, because it arises upon the very 
words of the statute, and it is generally of some real 
assistance It is this;. Was it part of the injured 
persons employment to hazard, to suffer, or to do 
that which caused his injury. If yea, the accident 
arose out of his employment; if nay, it did not, be- 
cause what it was not pait of the employment to 
hazard, to suffer,or to do cannot well be the cause of 
an accident arising out of the employment. To ask 
if the cause of the accident was within the sphere 
of the employment or was one of the ordinary -risks - 
of the employment, or reasonably incidental to the ` 
employment, or conversely was an added peril and 
outside the sphere of employment, are all different 
ways of asking whether it was a part of his. employ- 
ment that the workman should have acted as he was 
acting, or should have been in the position in which 
he was, whereby in the course of that employment he 
sustained injury ” 


These words furnish a test to guide us on 
the present occasion. Jt appears clear that 
the applicant for compensation was a vice- 
man whose duty was, as he himself states in 
his evidence, to mend the machine -when. 
it goes out of order. For this purpose he 
had to be, as he says in his deposition, 
in possession of a screw-driver. The screw- 
driver is so long that he could not hold it 
in his pocket and there is a fair amount of 
use for a big screw-driver and Mistris fre- 
quently walk up and down the lines with a 
screw driver in their hands. It appears 
clear from the evidence on behalf of the 
opposite party that he had nothing todo 
with the moving machine and that his 
(1) (1917) A O 352,;86LJ K B715; 1161 T 767; 
33 T L R 288; 61 SJ 397; 10 BW O O 241, - -> 
*Page of (1917) A. G.—[Ed.] 
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Business was to mend the machine while it 


was not working. It was argued for the- 


appellant that the test in such cases as this 
case is as to whether the workman neglig- 
ently did his duty or not. A distinction 
has been drawn between the cases where 
there has been negligence by the workman 
in the performance of his duty and where 
the workman had been doing some work 
which he was not employed to do and 
met with the accident in the course of 
such outside work. That distinction seems 
to be a good distinction. It appears to us 
thet in the present case there was no 
justification for the: workman io interfere 
with the moving machine for the purpose 
of finding out a screw-driver which he 
required for the purpose of his work. In 
doing so we donot think that he was with- 
in the sphere of his employment as a 
viceman. The accident could not have 
occurred in the course of his employment 
and we think that the view taken by the 
Commissioner is right. The ‘result is that 
this appeal must be dismissed. There will 
however, be no order as to costs. 
Patterson, J. I agree. 
NA, Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Civil Revision Application No. 550 of 1932. 
March 27, 1933. 
MUKERJI, J. l 
ALAMGIR FOOTWEAR and O0., — 
PLAINTIFFS > APPLICANTS 
versus 
SECRETARY or STATE AND ANOTHER-— 
DEFENDANTS — OPPOSITE PARTIES. 


Limitation det (IX of 1908), Sch I, Arts. 81, 48, 


49 -Suit against Railway company—Delay in taking 
delivery— Position of carrier, whether that of bailee 
—Article applicable — Secretary of State, whether 
carrier—Art. 31, applicability of, to suits against 
Secretary of State—Civil Procedure Code (Act V of 
1908), s 85—Two sets of defendants—Separate costs 
when awardable- Carriers Act (III of 1865) 

Though by delaying taking delivery of gocds the 
liability of the carrier as a carrier cannot be continued 
foran indefinite period, and for the period following 
the arrival of the goods, if there be no delivery, the 
carrier's liability is that of a bailee and not that of 
a varrier, it cannot be held that after the goods have 


arrived the carrier becomes a bailee for the purpose. 


of limitation and that Art. 48 or Art 49, Sch J, 
Limitation Act, could apply toa suit against the 
carrier. Article 31 applies to such cases. < 

The fact that the Government is a “common carrier” 
within the meaning of the Carriers Act (111 of 1265) 
does not make the Secretary of State for India in 
Council incapable of taking advantage of Art. 31, 
Sch. I, Limitation Act, as Art. 31 refers to ‘carriers’ 
and not ‘common carriers’. 
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Where the plaintiff impleads two parties as defend- . 
ants with the object of making one party liable if 


the oller was not, two sets of costs can be properly 
awarded : 


Civil Revision Application from an order 
of the Judge, Small Cause Court, Agra, dat- 
ed the 9th March 1932. 

Mr. Shambhu Prasad for Mr. Shiva Prasad 
Sinha, for the Applicants. 

Mr. Muhamad Ismail, K.B. for the 
Crown, 

Judgment.—Thisis a revision against 
the decision of the Judge, Small Cause 
Court at Agra, by which the applicant's 
suit against- the Secretary of State for 
India. in Council and the Madras and 
Southern Mahratta Railway was dismissed 
with two sets of costs one set to each of 
the defendants. The suit was dismissed 
on the ground of limitations without 
going into other questions which were 
concerned with the facts. The learned Judge 
applied Art. 31, Ech. I, Limitation Act. Mr. 
Shambhu Prasad who argued the case 
very well for the applicant urged that when 
the goods arrived at Bangalore, the plaint- 
iff asked the Railway Administration to 
keep the goods till his further instructions 

as the consignee had refused to take delivery 
of the same. He urges that because the 
Railway Administration agreed lo: this 
course of action they ceased to be carriers 
and became bailees and therefore Art. 31 
did not apply to them, This is a falla- 
cious argument and ıs based on a state- 
ment -of law to be found in text books in 
which it is said that after the goods have 
reached and the carrier has kept the goods 
because there has been no delivery, their lia- 
bility becomes less, viz., from the liability of a 
-carrier to the liability of a bailee, during 
the period the goods are in the carrier's 
possession. This statement of the law is in 
favour of the carrier and has nothing to do 
with the rule of limitation. All that 
the text books say is that by delaying tak- 
ing delivery of goods the liability of the 
carrier as a carrier cannot be continued 
for anindefinite period and that for the 
period following the arrival ofthe goods, if 
there be no delivery, the carrier’s liability 
is thaloť a bailee and not thas ofa carri- 
er. - 
No authority has been cited before me 
by Mr. Shambhu Prasad that after the 
goods have arrived the carrier becomes the 
bailee for the purpose of limitation and that 
Art.48 or Art. 49, Sch.1, Limitation Act, 
could apply. I, hold with the court below that 
Art. 31 applies and the suit was time-barred, 
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The learned Counsel for the applicant then 
argued that his suit was amply within 
time because of certain acknowledgments 
alleged to have been made by the Railway 
Administration from time to time. No such 
acknowledgments were pleaded in the plaint 
as required by the law. Rule6 Order VII, 
Sch. I, Civil Procedure Code lays down that 
when a suit is instituted after the expira- 
tion of the period prescribed by law of 
limitation the plaint shall show the ground 
upon which exemption from . such law is 
claimed. A plaint is liableto be rejected 
if on the statement of facts made in it, it ap- 
pears to be barred by limitation. (Seer. 11 
O. VIII, 3ch I, Civil Procedure Code). In 
the circumstances the court below was entitl- 
ed to decide the case on the facts mentioned 
in the plaint. It does not appear that in the 
court below any argument was based on 
the acknowledgments. In this court I 
asked Mr. Shambhu Prasad” to read out to 
me any document by which an acknowledg- 
ment of liability was made by the Railway 
Administration or the Secretary of State, 
but he wasunable to point out any such 
document. A document shown did nol 
amount to acknowledgment. 


The next point urged was that even if 
the suit was time-barred against the Rail- 
way Administration it was not barred against 
the Secretary of State. This is a fallacious 
argument. The Secretary of State has been 
impleaded only as the owner of the Railway 
concern and not inany other capacity. The 
argument that the Government Is not a 
“common carrier” within the meaning of the 
. Carriers Act (Act ITI of 1865) does not make 
the Secretary of State ‘or India in. Coun- 
cil incapable of taking advantage of Art. 
31, Sch. I, Limitation Act. There the word 
used is “carrier” and not a “common carri- 
er”. Then there is no warrant for the con- 
tention that the word “carrier” in Art. 31 
has the same meaning as the words “common 
carrier” ag defined in the Carriers Act. 
Lastly. it was urged that the court below 
should not have decreed separate costs 
against two defendants. The plaintiff did 
not make the two parties defendants to his 
suit and it does not lie in his mouth to 
say that he is not liable for separate costs. 
The object of making the two parties 
defendants must have been to hold that if 
one party was. not liable the other was 
liable. Such an argument was actually 
advanoed before me as noticed by me in 


this judgment. In the circumstances the two. 


gets-of costs were properly awarded in the 
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court below and must be awarded in this’ 
court also. 

In the 1esult tae application fails and is 
hereby dismissed with separate costs for 
each set of responden s. 

A. Revision rejected. 


CALCUTTA HIGH COURT. 

Criminal Revision Petition No. 802 

of 1932. 
November 24, 1932. 
MITTER, J. 
Munshi ABDUL LATIF AND oruprs— | 
ACCUSED—-PETITIONERS . ee 

versus J 

AHMED— COMPLAINANT — OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), 8. 421 
—Appeal—Duty of Appellate Court to record reasons 
for dismissing appeal summarily—Practice in 
mofussil courts condemned. 

Notwithstanding the provisions of the Orimi- 
nal Procedure Code it is desirable that a final court 
of facts should record concisely some reason in order 
toenable the High Oourt in revision to appreciate 
the final findings of the lower Appellate Court on 
facts and to see if any question of law arises un 
these findings Queen-iWmpress v. Nanuha (1), Hash 
Behari Das v Bal Gopal Singh (2), Empress 
v Warubai \3), Ekkowrie Mookerjee v, Hmperor (4), 
referred to. 

The real test in such cases is to consider whether 
in the particular circumstances of a case where 
questions of title to immovable properties are raised 
by the defence, the lower Appellate Court will be 
justified in rejecting an appeal summarily. without 
recording its findings on the defence a 

Practice in the mofussil to admit Criminal 
appeals without any hearing except on the question 
of bail condemned. < 
- Messrs. A. K. Fazlul Haq and Hamidul 
Chowdhury, for the Petitioners. 

Judgment.—This Rule was issued on 
ground No. 1 stated in the petition and is 
directed really against the order of the 
Appellate Court confirming the conviction 
and sentence of the pelitioners under s. 379, 
Indian Penal Code. The complaint is that 
the Additional District Magistrate was not 
justified in not giving any reason for dis- 
missing the appeal summarily and further 
that the appeal should not have been 
dismissed summarily as the defence raised : 
a question of therightof the accused in the 
disputed land from which paddy was cut. 
The defence of the petitioners was that they 
were in possession of the plot in dispute 
and that they cut away ripe paddy grown 
by them and that the opposite party at the 
instigation of his brother Serajul Huq 
started a false case solely with the object 
of creating false evidence in support of his 
title to the land to which neither Serajul 


. 
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nor his wife had any share,” Cause has 
been shown in this Rule by Mr. Talukdar 
and he contends that it is not necessary 


‘for the Appellate Court in rejecting. an 


appeal summarily to record any reason. 

It appears to me, however, that wherea 
particular judgment or a particular con- 
viction and sentence is liable to revision 
the court should record shortly -its reason 
for rejection. It was pointed out in a Fall 
Bench case of the Allahabad High Court, 
Queen-Empress v. Nanuha (1), that it was 
advisable for a lower Court whose order 
may be challenged by an application for 
revision to record something which might 


.be a guide to the court acting in revision. 


Tere is some conflict of opinions so far as 
this point about the necessity of recording 
reasons is concerned. In the case of Rash 
Behari Das v. Bal Gopal Singh (2),-it was 
held that on rejecting an appeal under 
s. 42], Criminal Procedure Code, the lower 
Appellate Court need not give its reasons 
for the decision. A similar view was also, 
taken in Bombay: See the case of Queen- 
Empress v. Warubai (3). On the other 
hand in the case of Ekkowrie Mookerjee v. 
fimperor (4), it was held that an Appellate 
Court without going to the length of writing 
an elaborate judgment should, in deciding 
a criminal appeal, notice briefly but clearly 
the objections urged in appeal and how 
they were disposed of. Notwithstanding 


the provisions of the statute it is desirable’ 


as I have stated that a final court of facts 
should record concisely some reason in 
order to enable the court in revision to 
appreciate the final findings of the lower 
Appellate Court on facts and to see if any 
question of law arises on those findings. 
In this court it has been pointed by- 
Holmwood and Ryves, JJ, in the case of 
Ramtehal Dusadh v. Emperor (5), that both 
in this province -as well as in. the United 
Provinces the practice in the mofussil is 
that appeals are admitted without any 
hearing except on the question of bail, the 
only: cases which are usually dealt with 
under s. 421, Criminal Procedure Code, 
being jail appeals. | i : 

It seems to me that this practice isa 
practice which cannot be defended regard 
being hadtothe plain provisions of s, 421, 
Criminal Procedure Code. The real test 
in a case of this kind is to consider whether 

(1) 17 A 241; (1895) A WN 68 (F B). 

(2) 21 Cal. 92. 

(3) 20 B 540. 

(4) $2 Oal. 178. a wo 

(5) 1 Ind. Cas 888; 36 Cal. 385; 9 Or LJ 401; 13 
OW N 681. 
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in the particular circumstances of a case 
where questions of title to immovable prop- 
perties are raised by the defence the lower 
appellate Court will be justified in reject- 
Ing an appeal summarily without recording 
its findings on the defence and without 
considering the defence which may have 
some bearing on the question of dis- 
honest intention necessary to sustain a 
conviction fortheft. In my opinionit will 
not be justified ; and that is the present 
case. ‘In these circumstances this Rule 
is made absolute and the case sent back to 
the Dis'rict Magistrate in order that he may 
re-hear the appeal in accordance with law 
and dispose of it after recording reasons 
for his decision. 

N.-A. Rule made absolute. 


ed 


. _ BOMBAY HIGH COURT. 
Civil Revision Application No. 8 of 1932. - 
October 12, 1932. 
MURPHY AND Nanavatt, JJ. 
HIRACHAND SUNDERJI— 


APPLICANT 
ak VETSUS - 
VENIDAS NEMCHAND —' 
OPPONENT. 
Civil Procedure Code (Act V of 1908),s. 5— 
Aden Court—Refusal to entertain application to 
adjudicate as insolvent—Bombay High Court's juris- 


diction to revise order—Aden Civil and Criminal 
Justice Act (II of 1864), s. 5—Scope of—Application 
of spirit and principles of law. 

When an application was madeto revise anorder 
of the Judicial Assistant at Aden refusing to enter- 
tain an application requesting him to adjudicate a 
certain person as an insolvent, by applying 
the spirit and principles of the Provincial 
Insolvency Act under s. L5of the Aden Givil and 
Criminal Justice Act, 1864: 

Held, that the Bombay High Court 
under s 115, Oivil Procedure Code, to 
order |p 7(6, col 2.] 

Held, also that the application was rightly dis- 
missed by the Aden Oourt inasmuch as although 
s 15, Aden Uivil and Criminal Justice Act, requires 
the, Court at Aden to apply the spirit and 
principles ofthe laws in force in the Bombay 
Presidency (including the Provincial Insolvency Act), 
this doesnot mean that a specific provision of an 
Act ‘a be so-applied by the Aden Court. fp. 708, 
col 1. . 

Civil Revision Application against an 
order passed by the Judicial Assistant to the 
Resident at Aden in Application No. 118 
of 1931-in insolvency. 


Mr. G. N. Thakor (with him Mr. B. J. 
Sargon),for the Applicant. 

Mr. M. P. Amin (with him Messrs. Amar- 
chand & Mangaldas), for the Opponent, ` 

Nanavatil, J.—This is an application to, 


had power 
revise the 
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sevise an order of the Judicial Assistant 
at Aden in which he refused to entertain 
an application by the present applicant 
requesting him to adjudicate one Venidas 
Nemchand as an insolvent by applying the 
spirit and principles of the Provincial 
Insolvency Act under s. 15 of the Aden 
Act II of 1564. 


“ The present application is made under 
8.115 of the Civil Procedure Code, and Mr. 
Amin for the opponent has taken a pre- 
liminary objection. ` His point is that such 
an application is not competent inasmuch 
as the court of the Judicial Assistant at 
. Aden is not a court subordinate to this 
High Court. His ‘contention is that the 
powers of revision given tothe High Court 
under ihe Aden Act are only of a restrict- 
ed character, and in support of this he 
refers to the preamble of that Act, which 
Bays :— - < 

Sind it is expedient to provide for the superinten- 
dence or revision of certainof such judgments and 
proceedings by the High Court at Bombay ;"— 


the judgments and proceedings referred to 
being of the Resident at Aden. He wishes 
to deduce from these words the result 
that the High Court willhave no powers 
of superintendence or revision except in 
matters expressly referred to in that Act, 
and that, therefore, the powers under s. 115 
of the Civil Procedure Code would not be 
available for the present application. He 
has referred to several rulings of this court, 
but for the present purpose, I think it is 
eriough to consider only one of them, viz., 
Rhimbai Jamalbhoy v. Mariam Binte Abdul 
(1). It was held there that with regard to 
questions which might arise regarding 
cases io bestated by the Resident for the 
decision of the High Court under the 
provisions ofs. 8 of the Aden Act (II of 
1864) the Resident's Court is subordinate 
to the High Court, I do not think that 
the result of this ruling: is, as argued by 
Mr. Amin, to lay down that the Resident's 
Court is not subordinate tothe High 
Court for any other purpose except the 
provisions of s. 8. The question there was 
with reference to s. 8, fand that is why the 
principle is stated in that form. 

If a court is subordinate to the High 
Court” for certain purposes there is no 
denying that it is a Subordinate Court, 
and if it is a Subordinate Court. the 
powers conferred by.s. 115 of the Civil 
Procedure Code, come into operation. It 
is not ea sufficient answer that according 
ae Ind. Cas, 867; 34 B 267; 12 Bom. L R 
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to the preamble of “the Aden Act the 

inlention was to provide for the-superin- 

tendence or revision only in certain matters. 

That may or - may not be correct in so 

fur as that particular Act is concerned; - 
but the poweis of the court under oiher 

enactments would come into play, if and 

as soon as the conditions necessary for the 

purpose are satisfied. : 

It is not that this court has held that 
the Aden Court is subordinate only with 
respect to matters under s. 8. It has 
been held that the powers of superinten- 
dence extend to the transfer of cases from 
that court to this court under the Letters 
Patent: see Municipal Officer, Aden v. 
Ismail Hajee (2), Moreover, under s. 31 of 
the Aden Act itself it is provided that the 
High Court at Bombay shall have power 
to make and issue general rules for re- 
gulating the practice and proceedings of 
that court. These facis confirm the view 
that the Aden Court is Subordinate to this 
court. i 
-- A reference was made to s. 3 of the 
Civil Procedure Code, which deals with the 
subordination of Courts, where it is 
stated :— 


“For the purposes of this Code, the {District Court 
is Subordinate to the High Court, and every Civil 
Court of a grade inferior to that ofa District Court 
and every Courtof Small Causes is subordiuate to 
the High Court and District Court ” 


` It was contended by Mr. Amin that the 
Court of the Judicial Assistant at Aden 
was not subordinate to the High Court. 
under this section. But that court is the 
principal Court of Civil Jurisdiction in 
that area and as such corresponds to a 
District Court, even if it is not so desig- 
nated. There isnothing in s. 3, therefore, 
which conflicts with the view that regards 
it asa subordinate Court. : 
- I am accordingly of opinion that in a 
suitable case this court has power under 
s. 115 to revise an order of the Judicial 
Assistant at Aden. 

That leads me -to consider the appli- 
cation on the merits. 

Mr. Thakor, for the applicant, based 
his case on s. 15 of the Aden Act, which is 
in these terms :— 

“Inthe administration of civil justice, the court 
of the Resident shall be guided by the spirit and 
principles of the Laws and|Regulations in force in the 
Presidency of Bombay, and administered in the 
conrts of that Presidency not established Ly Royal 
Charter and in the High Court in the exercise of 
its jurisdiction as a Court of Appeal from these 
courts ” 

(2) 0B 248; 8 Bom L R 4; 331 A 38; 3AL4 
53: O L J5;100 WN 185; 16 M 
LJ 731M L T 1; 8 Sar. 901 (P 0). . 
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He contends that by virtue of this section 
the court at Aden was empowered and 
bound to apply the whole of the Provincial 
Insolvency Act and proceed under it to 
deal with his application. He conceded 
that ifthecourt found that some injustice 
or inequity might result from a strict 
application of every provision of that Act, 
the court would have the power and 
discretion not to apply the Act strictly. 
But this is the only concession he would 
make with reference to the words “the spirit 
and principles of the Laws and Regulations 
in force”. 

_Now, it seems to me that such a conten- 
tion places too great a strain on that 
provision. If it is to be taken at its face 
value it would make it unnecessary to 
extend any enaclment in force in this 
Presidency to Aden, which is a Scheduled 
District under the Scheduled Districts Act 
and to which all the laws applicable to 
Bombay Presidency do not necessarily 
apply. The object of separating certain 
Districts as Scheduled Districts is to ensure 
that complicated laws which may not be 
suitable to a somewhat primitive state of 
society, or laws requiring elaborate ma- 


chinery which may not exist in backward, 


tracts, should not be applied to such back- 
ward tracts without due consideration. But 
if the contention that is put forward in 
this application is to prevail, such a 
reservation would lose most of its meaning. 
I think that there are very serious 
difficulties in construing s. 15 to meanthat 
a whole system of law suchas is laid 
down.in the Provincial Insolvency Act 
can be applied merely by virtue of the 
words, ‘shall beguided by the spirit and 
principles of law”. The Provincial Insol- 
vency Act is one organic whole and it 
would not be easy to apply one portion of 
it without application of all its sections, 
or where the machinery for carrying out 
all its provisions does not exist. To take 
one example, an order of adjudication 
brings about certain consequences which 
follow as a matter of course on that order. 
All the property of the insolvent is vested 
in the court, or in a Receiver appointed 
by the court, and the remedy of a creditor 
by way of a suit becomes barred. I do 
not see how legal rights can be set at 
naught without a definite statutory power 
conferred by the Legislature suchas is 


conferred under the Provincial Insolvency. 


Act. The legal rights of the insolvent in 


his own property’ are divested, and the 
of a creditor to take steps 


legal rights 
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by way ofa suit are barred, only because 
the statute provides for it, andit does not 
seem possible for the court to say that 
all these consequences result without any 
legislation, merely by applying the spirit 
and principles of an Act applicable in 
another area. Similarly, a discharge under 
the Act veleases an insolvent from all. 
debts which he has scheduled. There are 
also provisions for the avoidance of vol- 
untary transfers and of preferential trans- 
fers to creditors. Penalties are provided 
for certain offences and for obtaining credit 
by an insolvent. I do not see how the 
court can say that these powers can be 
assumed to have been conferred on it by 
implication under s. 15 of the Aden Act, 
The learned Judge has himself felt this 
difficulty, and hasconcisely indicated it in 
his order. He says:— 

“Tdo not consider I can apply provisions of 
Insolvency Law when other portion such as the 
punitive section of either Insolvency Act could not 
be enforced.” 

- He has, therefore, considered the question 
and held that it was not possible for him to 
apply a specific provision of the Insolvency 
Act, not having the power to apply itas a 
whole, under the guise of being guided 
by its spirit and principles as contended 
by the applicant. I do not see how we 
can override that discretion. It is not 
possible for the High Court to indicate in 
detail to him what he has to consider as 
being the spirit or principles of an 
enactment like the Provincial Insolvency 
Act and how far heis to be guided by it. 

In my view, therefore, the learned Judge 
rightly acted in dismissing the applica- 
tion, and the present application must, there- 
fore, fail. 

Murphy, J.—This is an application to 
revise an order of the Judicial Assistant 
to the Resident, Aden, declining jurisdic- 
tion in insolvency on the petition of a 
creditor on the ground that the Provincial 
Insolvency Act has not been applied, for 
Aden, as a Scheduled District, requires an 
applying notification under the Scheduled 
Districts Act, where an enactment, as in 
this case, has not proprio vigore been made 
to extend to the Scheduled Districts. 

We have negatived a preliminary objec- 
tion that no revision to us lay under s. 
115 of the Code. We have considered all 
the cases, but they are-all summed up in 
the case of Sadeck Abdulla v. Muhammad 
Abdulla (3), a ruling to which I was a 


~ (3) 115 Ind, Oas, 407; 31 Bom, L R 225; AI R 1929 
Bom. 190, i j 
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party, and in addition to what has just 
been said by my learned brother, it is 
enough for me to refe: to the reasons I 
then gave for holding that on the facts 
before us we have jurisdiction to hear the 
matter, - i Jk 

On the merits the application must fail. 
The applicant’s case rests on s. 15 of the 
Aden Act which seis out, for the guidance 
of the courts, that: K 

“In the administration of civil justice, the court 
of the Resident shall. be guided by. the spirit and 
principles of the Laws and Regulation in force in 
the Presidency of Bombay, and administered “in 
the courts of that Presidency not established by 
“Royal Charter, and in the High Court in- the 


exercise of its jurisdiction as 4 Court of Appeal from 
those courts” : 4 H 


The. section is a very wide one, and its 
genérality seems to me to cause the difficulty 
in applying. it ashere-desired. The provis- 
ion is one not uncommon in Acts and 
Regulations for special areas, such as 
Scheduled Districts, as for instance Ajmer 
Merwara, and in Notifications under the 
Foreign, Jurisdiction Order in -Council, and 
the, sense in which it is usually interpreted 
by .the courts ` concerned, over some of 
which I have presided, is to apply some 
provision: of an Act not specifically applied, 
in a. case already pending in which juris- 
diction admittedly exists. I have never 
known it to, be applied in the- actual 
assumption of jurisdiction under a Special 
Act where none already exists. - - 


What I mean can perhaps best be 
explained by an illustration. Had the 
öld Civil Procedure Code of 1877, which 
contained in Chapter XX some simple 
insolvency provisions, still applied, and 
had those provisions not been’ repealed by 
the Provincial Insolvency Act of 1907, it 


would, I think, have been possible to take- 


the spirit or principle of some rule in 
the present Provincial Insolvency Act, and 
to have applied it to facts not specifically 
provided for in the insolvency provisions 
of the Civil Procedure Code, as insolveney 
jurisdiction would then already have existed. 
Similarly, where the Indian Limitation 
Act does not apply, it has sometimes been 
held ‘that its spirit, which is to exclude 
stale claims, may be applied in cases in 
which, had it’ extended the claim would 
have been held long time-barred. This; I 
think, shortly put, is the real meaning of 
s. 15, and'I do not think any other con- 
struction. can be put on it without introduc- 
ing many difficulties, and in fact abolish- 
ing the distinction between enact- 
menis- which extend or have been ex- 
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tended to a Scheduled District, and 
ores which have been excepted, probably 
for administrative reasons and lack of 
machinery for applying their provisions. 
In the present case it would obviously 
be very difficult to apply the whole of, 
or a section out of, the rules of the Pro- 
vincial Insolvency Act, in the absence of 
any originating jurisdiction to the applica- 
tion at its initial stage; and I think this 
could not possibly have been meant by 
s. 15. i 
I agree that the Rule must be discharged 
with costs. It is for the Local Govern- 
ment to consider whether the. Provincial 
Insolvency Act should be applied to Acen, 
or not. 5 i 
N.-A. Rule discharged. 


CALCUTTA HIGH COURT. 
Criminal Revision Case No. 995 of 1932. 
February 24, 1933 
PANCKRIDGE AND PATTERSON, Jd. 
Shaikh MEHER ALI MIA AND OTHERS— 
Ist PARTY—PETITIONERS 

- CETSUS 
BIDYUT BARAN MUKERJEE AND 

_ ANOTHER—2ND PARTY OPPOSITE PARTIES. 

Criminal Procedure Code iAct V of 1898), s. 145— 
Dispute as to possession—Symbolical delivery of pos- 
session by Court, uhether gives actual possession or 
mere right to possess— Dispossession within two months, 
effect of— Land Revenue Sales Act (XI of 1859), s. 29. 

Where possession has been delivered to the auction- 
purchaser by the Collector unders 29 of Act XI of 
1859, the auction-purcbaser gets actual poesession and 
not merely aright to possession in the eye of the law. 
Agni Kumar Das v. Mantazaddin ('), followed... 

Under the proviso to s. 145 (4), Oriminal Procedure 
Code, ifit appears to the Magistrate that any party 
has within two months next before the dateof such 
order been forcibly and’ wrongfully dispossessed he 
may treat the party so dispossessed as if he had been 
in possession atsuch date. 

The effect of the delivery of symbolical possession 
is to transfer to the purchasers the possession which 
was in. the proprietors Mir Waziruddinv. Lala 
Deoki Nandan & Syed Golam Baree v. Lala Deoki 
Nandan (2), relied on. h , 

` Mr. Nalini Kumar Mukerjee, for the Peti- 
tioner. ` 

` The Advocate-General, Messrs. H. D. Bose 
and Suresh Chandra Talukdar, for the 
Opposite Party. - : 

Patterson; J.—This Rule is directed! 
against anorder bya Deputy Magistrate of 
Alipore under-s. 145, Criminal. Procedure 
Code declaring the opposite party to be in 
possession of. certain immovable property 
and forbidding all disturbance of such 
possession.. The Rule has already been. 
discharged:-by.. us,.and it only remains to. 
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indicate our reasons for discharging it. 
The property which forms the subject- 
matter of the proceedings out of which the 
Rule arises is known as the Tushkhali 
Abad-and consists of a large block of land 
situated in the Sundarbans and measuring 
-about 5000 bighas in area. The petitioners 
are the successors-in-interest of the original 
lessees of this plotof land and the opposite 
parties are the auction-purchasers at a 
recent revenue sale. The sale was held 
under the provisions of s. 6 of Act XI of 1859 
and took place onthe 8th of January, 1932. 
After an unsuccessful appeal to the Commis- 
sioner, the petitioners on the 16th May, 1932, 
filed a civil suit with the object of having 
the sale set aside, and this suit is still 
pending. They also obtained certain 
temporary injunctions from the Civil Court 
prohibiting the auction-purchasers from 
taking possession, but these injunctions were. 
ultimately . withdrawn, and.on the 25th 
June, 1932 the opposite -party obtained - 
delivery of possession from the Collector. 
It has been suggested on behalf of the 
petitioners that there was no real delivery of 
possession, and that onthe 25th June, 1932, 
all that actually-took place was that the 
transfer tothe opposite party was notified 
by proclamation under the provisions of 
s. 28 of the Act. It appears however that 
the order that was published in the locality 
on the 25th June, 1932, purported to be an 
order under s. 29, under which section the 
Collector is authorised to deliver possession 
to an auction-purchaser. The Magistrate 
has found that possession was duly delivered 
to the opposite party on the 25th June, 1932, 
and there can be no manner of doubt that 
delivery of possession took place on that 
date under the provisions of s. 29 of the 


Act. 

It has further been suggested on behalf of 
the petitioners that even if possession under 
s. 29 was delivered to the opposite party on 
the 25th June, 1932, the only effect-of such 
delivery of possession was to give them the 
right to possess and that they were not 
placed in actual possession of the property. 
Tt has also been pointed out on behalf of the 
petitioners that the Magistrate has found 
that even after the delivery of possession on 
the 25th June, 1932; the opposite party were» 
unable to exercise their full rights of posses- 
sion and that the petitioners remained in 
actual possession of the Abad and were 
collecting rents from the tenants. Itis con- 
tended that, in view of this finding, the 
Magistrate ought to have found that the 
petitioners werein possession of the Abad 
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onthe date on which the proceedings were 
drawn up and ought to havemade an order 
confirming their possession. 

As regards the petitioners’ contention that 
the Collector did not deliver actual possession 
to the opposite party, and thatthe so-called 
delivery of possession merely gave them 
the right to possess the property, it is a 
sufficient answer to this contention to quote 
the words of Rankin, ©. J., in the case of 
Agni Kumar Das v. Mantazaddin (1): 

“On the other hand, itis true that, if on a given 
date the plaintiff has been put into possession by the 
Civil Court, however inefficiently or irregularly, then 
on that date, the plaintiff got possession as against 
this defendant The defendants actual possession 
has been broken as a matter of fact even if only for 
“a moment. This is astrue of symbolical possession, 
improperly so called, as of any other possession, 
though what happened ‘at the time of delivery may 
“well be important on the question whether the plain- 

tiff continued in possession very long or was ousted 
-in the following week Still it is an error to hold in 
such cases that the decree-holder was never in posses- 
gion; or toignore the delivery to him,” i 

: These remarks, inmy opinion, apply with 
equal force to the present case, and it must 
therefore, be held that the opposite party 
on the 25th June, 1932, were in actual posses- 
sion of the property in dispute. 

Then as regards the petitioners’ conten- 
tion that, as has been found by the Magis- 
trate, the petitioners remained in actual 
possession of the property even after pos- 
session had been delivered to the opposite 
party, it is only necessary torefer to the 
first proviso to sub-s (4) of s, 145, Criminal 
Procedure Code, which runs as follows :— 

“If it appears to the Magistratethat any party has 
within two months next before the date of such order 
been forcibly and wrongfully dispossessed, he may 
treat the party so dispossessed asif he had been in 
possession at such date,” : 


Now, the proceedings were drawn up on 
the 13th August, 1932, and the findings of 
the Magistrate amount to this that, the 
opposite “party were in possession on the 
25th June 1932, and that at some time 
between the date andthe date of the pro- 
ceedings the petitioners forcibly and wrong- 
fully dispossessed the opposite party from 
the land in dispute. In these circumstances 
the Magistrate was clearly right in declaring 
the opposite party tobe in possession on the’ 
date on-which the proceedings were drawn 
up and in forbidding all disturbance of 
their possession, | 

The precise manner in which the opposite 
party will, under the order that has been, 
made in their favour, be entitled to exer- 
cise possession in the various portians of 

(1) 113 Ind Cas 181; 56 O 290 at p. 310; 48 CL T 
193-32 O WN11738; AIR 1928 Cal 610; 30 Orl, J 69 
(FB). - ii 
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the disputed property, for example whether 
they will beentitled to take khas possession 
or whether they will only be liable to exercise 
their possession by realisation of rent, this 
is not amatter which can be determined in 
the present proceedings. It may be thatif 
the opposite partyclaim to be entitled to 
khas possession, they will have to take pro- 
ceedings under s. 37 of the Act for the annul- 
ment of any incumbrances that may exist 
on the land before they can actually enter 
on the land, -and that further proceedings 
under s. 145, Oriminal Procedure Code, will 
be necessary in respect of the portions of 
land of which the petitioners, or some of 
them, claim to be in possession as under- 
tenants. Be thatas it may, it is notin my 
opinion possible to decide these questions in 
the present proceedings. As has been point- 
ed out by Mukerjee, J.,in the case of Mir 
Waziruddin v, Lala Deoki Nandan & Syed 
Golam Baree v. Lala Deoki Nandan (2): 
“The effect of the delivery of symbolical possession 


is to transfer to the purchasers the possession which 
wasin the proprietors ” 


It is not however possible in these pro- 
ceedings to determine precisely what posses- 
sion wasin the. former proprietors or what 
possession the auction-purchasers are 
entitled to. 

Panckridge, J.—I agree with the rea- 
sons given for discharging the Rule. 


ae. Rule discharged. 
(2)60 L J 472 at p. 484, 


— ee 


BOMBAY HIGH COURT. 
First Civil Appeal No. 511 of 1927. 
November 7, 1932. 

BAKER AND RANGNEKAR, JJ. 
RAGHUNATHDAS HARJIVANDAS— 
PLAINTIFF—APPELLANT 
versus 
Tue DISTRICT SUPERINTENDENT 
oF POLICE, NASIK— DEFENDANT— 
RESPONDENT, 

Land Acquisition Act (I of 1894), 88. 80, 54—Com- 


pena Order of apportionment—A ppealability as a 
ecree 


A decision on the question of the respective in- 
terests of the claimants in the compensation award- 
ed ina reference under s. 30, Land Acquisition Act, 
is appealable as a decree and not as an award 
under s. 54 ofthe Act. Venkatareddi v. Adinarayana 
Rao (2), relied on, Ramchandra Rao v. Ramchandra 
Rao (1), referred to. 

- First Civil Appeal from the decision of 


the District Judge at Nasik, in Reference 
No. 3 of 1926. 

i Mr. Nilkant Atmaram for the Appel- 
ant, 


N 
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Mr. B. G. Rao, Assistant Government 
Pleader, for the Respondent. 

Baker, J.—A preliminary point is taken 
by the learned Assistant Government 
Pleader for the respondent, the Secretary 
of State, in this appeal that no appeal 
lies. 

The appeal relates to the apportionment 
of compensation for certain land acquired 
in Nasik, and it is contended that under s. 54 
of the Land Acquisition Act no appeal will lie 
against an order passed in respect of the 
apportionment of compensation in a re- 
ference unders. 30 of the Act. The learned 
Assistant Government Pleader has based 
his argument first on the fact that under 
s. 39 of the old Act there was a disumet 
section referring to the right of appeal 
against an order apportioning compensa- 
tion, which does not exist in the present 
Act, and secondly on the ruling of the 
Privy Council reported as Ramchandra Rao 
v. Ramchandra Rao (1), and itis contended 
that the Privy Council have held in that 
case that the term “award” can only include 
an order regarding the amount of compensa- 
tion to be paid for the land acquired and 
that any order regarding apportionment 
amongst persons interested isnot an award. 
At page 970* of that judgment it’is- stated 
as follows :— i 


“ The award as constituted by statute is nothing 
but an award which states the area of the land, the 
compensation to be allowed and the apportionment 
among the persons interested in the Jand of whose 
claims the Collector has information, meaning thereby 
people whose interests are not in dispute, but from 
the moment when the sum has beer deposited in 
court under s. 31 (2) the functions of the award 
have ceased; and all that is left is a dispute between 
interested people as to the extent of their interest, 
Such dispute forms no part of the award.” Su 


On a careful examination of the judg- 
ment of the Privy Council, however, it does 
not appear that any decision was 
arrived at that no appeal lies from the 
decision determining the rights of vari- 
ous rival candidates to the ‘whole or 
part of the award. The point which arose 
before the Privy Council in that case was 
of a different nature, and, although the 
order determining the apportionment of 
the compensation is not, in view of the 
‘Privy Council ruling, an award within the 
meaning of s. 04 of the Land Acquisition 
Act, that only means that it is not governed 


by the provisions regarding appeal con- 

(1) 67 Ind. Cas 408; 24 Bom. L R 953; 30 ML T 
154; 26 OWN 713: 45 M 320:35 O L J545;16 L 
W 1; (1922) M W N 359; 20 ALJ 694;43M LJ 78; 
A I R1922 PC 80; 491A 129(P ©). ip 
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tained in the latter part of that section. 
“It does not mean that there is no appeal 
against it. Even in the judgment under 
pres the Privy Council says (page 

70*):— : ` 
ET would indeed be strange if a controversy 
betwaen two people as to the nature of their res- 
pective interests in a piece of land should enjoy 
certain rights of appeal which would be wholly taken 
away when the piece of land was represented by a sum 
of money paid into court " 

The provisions of s. 54 of the Land 
Acquisition Act are subject to the provisions 
of the Code of Civil Procedure, 190%, and, 
although the order determining the rights 
of the parties is not, in view of the Privy 
Council judgment an award, it is certainly 
a decree or of the nature ofa decree and 
an appeal would lie against it. That is 
the interpretation which has been put on 
the Privy Council judgment in Venkatareddi 
v. Adinarayana Rao (2). It would be 
extrao‘dinary if, without special words to 
that effect, the Legislature had deprived 
the parties, who dispute the apportion- 
ment of the compensation, of -the appeal 
which they had under s. 39o0f the old Act. 
That section. corresponds to the present 
p. 04, and, asthe Frivy Council have pointed 
out, so far as the award, which means the 
amount of compensation, is concerned, there 
are special provisions for an appeal in that 
section, the dispute as regards apportion- 
ment being governed by the ordinary law. 
I am, therefore, of opinion that there is 
no bar foran appeal under s. 54 of the 
‘Land Acquisition Act and that the appeal 
should be heard on the merits, 

Rangnekar, J.-I agree. In support 
of the preliminary objection the learned 
Assistant Government Pleader relied upon 
(1) 8. 54 of the Land Acquisition Act, (2) 
the Privy Council decision in Ramchandra 
Rao v. Ramchandra Rao (1) and (8), cerlain 
amendments madein the -present Act. 


Taking the first contention, it seems to 
me asamatter of construction of s. 54 of 
the Land Acquisition Act that a special 
right of appeal is given in cases of an award 
or part of an award, but that the rights 
of litigants in proceedings under the Land 
Acquisition Act, relating to what the Act 
calls apportionment, are expressly saved 
by the first sentence in that section. If 
this is ccrrect, then the only question is 
whether a decision as to rival claims to the 


(2) 11) Ind. Cas. 42; 52 M 142: 29 LW 343; AIR 
ra Mad. «51, 56 MLJ 357; Ind, Rul. (1929; Mad. 
aps ohne É : 
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amount of compensation awarded is 4 
decree or not. . à A 

This brings me to` the second point. 
Ths answer to the question which 1 have 
raised is to be found in the case on which 
Mr. Rao relies. A careful perusal of the 
decision makesit clear that a decision.on a 
disputed question of title between rival 
claimants as regards the amount of com- 
pensation is a decree appealable in the 
ordinary manner laid down in the Civil 
Procedure Code. ‘Ihe Privy Council case, 
speaking for myself, seems further to 
indicate that if a party against whom an 
adverse decision is made as regards the 
question as to his title to receive’ either the 
whole or a portion of the compensation 
does not appeal from such -decision in the 
ordinary way,that decision would operate as 
res judicata in any subsequent litigation 
that may be started as regards the same 
question between the same parties or parties 
claiming throughor under them. The facts 
in that case were that a Hindu had settled 
certain property onhis wife. Part of that 
property was acquired in 1891 and the 
question arose as to whether the widow 
claiming under the settlement was entitled 
to anabsolute estate in the compensation 
money or whether under the terms of the 
settlement deed she took only a widow's 
estate. It is clearfrom the arguments and 
the report of the case thatthe question arose 
in proceedings under the Land Acquisition 
Act. The matter came before the District 
Court of Tanjore. The District Judge held 
that the widow took an absolute estate. An 
appeal to the High Court from that decision 
by thé opposite party resulted in a 
reversal of the decision of the District 
Judge, the High Court holding that she 
took only a limited estate. No further pro- 
ceedings were taken thereafter. In 1916, 
long afterwards, the reversioners raised the 
same question byan independent suit and 
obtained a decision in their favour in the 
trial Court which was reversed by the High 
Court which thistime held that under ths 
terms of the deed the widow took an absolute 
estate. Inthe appeal tothe Privy--Council 
the principal questicn was whether. the 
decision in the earlier litigation commenced 
under the provisions of the Land Acquisi- 
tion Act, was res judicata on the question 
as regards the inierest of the widow under 
the settlement deed and their Lordships 
observed that :in their Lordships’ opinion 
the decision given in 1897 by tle High 
Oou tab Madras was aclear and complete 
determination as between the parties to 
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that suit and these claiming under them 
which the present litigants could not dis- 
pute. It seems to me that the Privy Council 
‘decision shows clearly that a decision on the 
question of the respective interests of the 
claimants in the compensation awarded 
under the Act is a decree appealable in the 
ordinary way. 

Now, there is a clear distinction between 

. an award anda decree. Itis only to make 
that position clear and to state that the 
award ranks as high as a decree that the 
amendment on. which Mr. Raorelies seems 
to -have been madein the present Act by 
sub-s. 2 of s. 26. That sub-section says 
that an award shall be deemed tobe a 
decree. ; 

Iamnot disposed to attach much im- 
portance to the last argument of Mr. Rao 
that thespecific provisions as regards right 
of appeal in apportionment cases given by 
the earlier Act no longer find a place in the 
present Act and for the simple reason that 
it appears thatin the old Act by two sepa- 
rate sections rights of appeal were given 
inthe matter of an award and also against 
orders apportioning the compensation 
amount between the claimants. Certain 
other provisions of the Civil Procedure Code 
were made applicable by a different section. 
All this has been now done away with and 
thesame result has been achieved by the 
opening words of s. 54. In my opinion, 
therefore, the Privy Council case on which 
Mr. Rao relies, instead of supporting his 
contention, really goes against it. This 
view is further supported by a decision of 
the Madras High Court in Venkatareddi v. 
Adinarayana Rao (2). For these reasons I 
agree thatthe preliminary objection must 
be overruled. | i i 
` [Their Lordships proceeded to` discuss the 
merits of the appeal, and dismissed it 
with cosis.] : 

NA | ‘Appeal dismissed. 


LAHORE HIGH COURT. 
First Civil Appeal No. 2421 of 1929, 
nS March 24, 1933. 
DALIP SINGH AND AGHA HAIDAR, JJ. 
SHIROMANI GURDWARA 
PARBANDHAK COMMITTEE anp . 
ANOTHER— Q JECTORS— APPELLANTS 


4 VETSUS 
UTTAM SINGH AND OTHERS—PETITIONERS 


° 5 — RESPONDENTS, 
| Sikh Gurdwaras Act (VIII of 1925), 93.2 (4) (1 
28 (1) (8), (g)—-Grant of muafi for perf PA. 
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music in gurdwara, whether belongs to gurdwara or 
musicians—Construction of grant— Grantees appeaie 
ing as office-holders—Presumption under s. 18. 

A Sikh proprietor made a grant of the muafi in 
‘suit for the benefitof one B in his capacity as 
a ragi. The terms of the grant were that B 
.was to sing and play upon musical instruments 
at the time when-the religious service was held 
in the gurdwara in the morning and the 
evening. The musicians were to participate in the 
profits accruing from the land in suit, as their 
fees and wages. On his death B was succeeded by 
his widow, with whom the surviving -ragis, who 
called themselves chelas of B continued to work at 
the gurdwara. On thedeath of the widow the 
ragis, for the time being, succeeded to the land, 
The muafi was proclaimed asa gurdwara and the 
ragis claimed the property as theirown : i 

Held, that the muefi was given to the ragia 
attached to the gurdwara and notin their personal 
and private capacity. In other words, the real 
muafidar was the religious institution and the 
ragis were merely the office-holders of the gurdwara 
who were to benefit from the proceeds of the prop- 
erty as such ragis. 

Held, further that the ragis were office-holders. as 
defined in ss. 2 (4)(1) and (1) and that, as their 
names appeared in the Record-of-Rights, there was 
@ presumption that the right, title or interest claim - 
ed by them really appertained to the gurdwara 
under the Sikh Gurdwaras Act 

First Civil Appeal from a decree of the 
First Sikh Gurdwaras Tribunal, Lahore, 
dated the 9th July, 1929. . 

Sardars Charan Singh and Gurcharan 
Singh, for the Appéllanis. 

Messrs. Fakir Chand and Chandra Gupta, 
for the Respondents. 

Agha Haidar, J. -By Notification No. 
892 dated the 28th April, 1926, Gurdwara 
Qila Anandgarh Sahib, situated in Tahsil 
Una in the District of Hoshiarpur, was de- 
clared a Sikh Gurdwara. Notification ` 
No. 220 G, dated the 12th March, 1927, con- 
tained a consolidated list in which all 
righis, titles and interests in the property in 


. suit, as required by s.3(1) of the Sikh 


Gurdwaras Act VIII of 1925, were duly 
published. . \ 

Three petitions, under 8. 5 of the Sikh 
Gurdwaras Act, were presented to the Local 
Government in which claims were put for- 
ward in respect of the properties specified 
in the second notification, Petition No. 378 
was by one Chhajja Singh. This petition 
was dismissed and we are not concerned 
with it any longer. 

Petition No. 387 was put in on behalf of 
the proprietors of the village Mataur, in 
which they claimed proprietary rights in 
the land in suit. The respondents admitted 
the claim of the proprietors and the matter 
was compromised between the petitioners 
and the respondents. In the present appeal 
“we are not concerned with this petition. — 

The present appeal arises out of petition 
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No. 377 in which there was a contest bet- 
ween the seven petitioners, who signed the 
petition on the one hand and the Shiromani 
Gurdwara Parbandhak Committee and the 
Committee of Management of Gurdwara 
Anandgarh, hereinafter referred to as the 
objectors on the other. The property in 
respect of which we are called upon to ad- 
judicate, is mentioned in para. 2 (a) of the 
onion and consists of 18 ghumaons of 
land. 


The case seems to have been conducted - 


‘both before the Tribunal as well as in this 
‘court by Counsel who did not clearly ap- 
preciate their respective legal positions and 
were constantly shifting their ground, with 
the result that the whole argument was a 
xecord of confusion from thé beginning to 
the end. For instance, in para. 2 (a) of the 
‘petition, the petitioners alleged that they 
“had a right of occupancy under s 5 (1) (a) of the 
Punjab Tenancy Act (XVI of 1887) paying no rent," 
while their Counsel in his statement dated 
the 13th September, 1928, before the Tribu- 
nal, without having amended the plaint or 
even making a suggestion asking for an 
amendment, stated that the petitioners were 
ragi pujaris, and that they were in occupa- 
tion of the property claimed as private pro- 
prietors and not as pujaris. Counsel for 
the petitioners respondents in this court 
stated that his clients claimed as occupancy 
tenants and not as proprietois. There was 
a similar confusion in the arguments on 
behalf of the Counsel for the objectors. 

The case for-the petitioners, as ultimatc- 
ly put before this court, is that they claim- 
ed to be the full proprietors of the land in 
suit,while the objectors pleaded that the peti- 
tioners and their predecessor-in-title nad 
been office-holders of the gurdwara and 
their possession of the land in suit was on 
behalf of the said gurdwara, that the muafi 
was granted to the petitioners who’ were 
ragis of the gurdwara for the benefit of the 
gurdwara on condition that they should per- 
form the daily musical service in the gur- 
dwara, and that, since some of the petition- 
ers had ceased to perfoim their service in 
the gurdwara after. the year 1913, their 
names were removed from the list of ragis 
according to the settlement of 1913-14. 
It was further pleaded that, as the petition- 
ers had deliberately failed to perform their 
duties at the gurdwara in the year 1923, 
they were not entitled to the land-in suit. 
The judgments separately delivered by the 
three members of the Tribunal are not all 
unanimous, The learned President was 
clearly of opinion that the individual mem- 
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bers ‘of the body of ragis were not cccupan- 
cy tenants under s8. 5 (1) (a) of the Punjab 
Tenancy Act,or under any other section of any 
oldor present Act. He, howevcr, granted a 
decree to the petitioners, holding that they 


“were entitled to remain in possession of their 


shares of the agricultural land in dispute 
until they were ousted by the proprietors. 
One of the members held that the petition- 
ers were occupancy tenants under s. 8 of 


- the Punjab Tenancy Act, XVI of 1887. As 


to the rest he agreed with the President. 
The other member held that the occupancy 


- holding in suit was attached to the shrine 


and that the gurdwara was the real occupancy 


-tenant. He further held that the petition- 


ers were permanent tenants who could not 
be ejected from the lands in their posses- 
sion in these proceedings. All the three 
members of the Tribunal, however, agreed ` 
in passing a decree declaring that the peti- 
tioners were entitled toremain in possession 
of their shares of the agricultural land 
until they were ejected by the proprie- 
tors. This decree is dated the 9th July, 
.1929, and is signed by all the members of 
the tribunal. 

There is some oral evidence which has 
been ledon behalf of the petitioners as well 
asby the objectors. This evidence, how- 
ever, isnot of much value and thecase can 
be disposed ofsatisfactorily by a reference 
to the documentary evidence. 

It appears that in the year 1805 one 
Sardar Suba Singh, a pious Sikh proprietor 
of village Mataur, made a grant of the 
muayi in suit forthe benefit of one Bhai 
Prem Singh in his capacity as a ragi. The 
terms of the grant were that Bhai Prem 
Singh was to sing and play upon musical 
instruments at the time when the religious 
service was held in the gurdwara in the 
morning and the evening. Bhat Prem 
Singh, however, alone could not properly 
play the sacred music, and, therefore, he 
was obliged to associate with himself a 
number of other musicians to help him. 
These musicians were to participate in the 
profits accruing from the land in suit, as 
their fees and wages. On his death Bhai 
Prem Singh was succeeded by his widow, 
Musammat Sahib Devi with whom the sur- 
viving ragis, who called themselves chelas 
of Bhai Prem Singh, continued to work at 
the gurdwara. Onthedeath of Musammat 
Sahib Devi the ragis, for the time being, 
succeeded tothe land, but, as I shall show 
later on, their possession of the land was 
throughout in the capacity of ragis and on 


_the distinct understanding that they would 


7d 


continue to servethe gurdwara by playing 
the sacred music in it. - 

Exhibit R-13 is: 

“Anextract from the register of muafis in perpe- 
tuity,for life and till existence of religious institu- 
tions relating to Tahsil Una, District Hoshiarpur, 
released till the end of the year 1832-53." 


Under the column marked “Name of 
muafidar with parentage etc.,” we find lhat 
the muafi is entered in the names of the 
ragis of Gur/wara Anandpur Sahib, under 
the management of the Managing Commit- 


tee of the Gurdwara of Anandpur Sahib. ° 


In column 10 there is an entry that the 
muafihad been' granted in perpetuity by 
way of donation in the names of the ragis 
of the gurdwara of Anandpur. 
column of ‘Remarks’ it is mentioned that 
the management-of the landis in the hands 
of the Committee. It is clear, therefore, 
frcm the contents of th’s document that the 
muafi was given to the ragis attached to 
the gurdwara and not in their personal 
an@ private capacity. In other words, the 
real muafidar was the religious institution 
called the Gurdwara Anandgarh and the 
nagis were merely the office-holders of the 
Gurdwara who were to benefit from the 
proceeds of the property assuch ragis. 
Exhibit R-15 is a copy of an agreement 
-dated the 22nd January, 1881, executed 
‘either by some ofthe present petitioners or 
by their predecessors. Inthis document the 
signatories described themselves “as the 
heirs of Musammat Sahib Devi, the- widow 
of Bhai Prem Singh who had died, and it 
is pointed out that they had to play music 
at the gurdwara and were to officiate as 
shabad khwans, and that,if any party to the 
agreement failed to do shabad khwani he 
would be deprived of his share. At the 
conclusion of this document. there is: an 
important provision that, if there was no 
lawful. representative of any one -of the 
four shabad khwani a new ragi shall þe 
appointed in his place with the consent 
of the heirs and successors of Musammat 
Sahib Devi, deceased; and of the mahant of 
the gurdwara. This recital is significantin 
that it refers to` the dominant position 
occupied by the gurdwara, and the lawful 
appointment ofa new ragi was to depend 
upon the consent and sanction of the mahant 
of the gurdwara for the time being. This 
agreement was given effect toin Ex. R-14 
of the year 1882-83. 

On the 20th January, 1913, there were 
certain review proceedings before Mr. 
Shuttleworth, Settlement Officer. | In these 
“proceedings a statement (Ex. R-4) was made 
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by some ofthe present petitioners or their 
ancestors (vide pedigree-table, Ex. R.-2, 
printed at pages 61-64 of the paper book.) 
This statement contains a clear admission 
that the signatories of the statements were 
ragis of the Gurdwara Anandpur and that 
they were holding the land as muafi in 
cysideration of their services as ragis. 
The origin of the grant, the names of the 
g-antor and of the grantee together with the 
object for which the grant was made are 
c‘early menfioned and it is definitely stated 
that the ancestors of the signatories were 
the servitors of the gurdwara and-knew the 
ragi. The document concludes with the 
following significant remarks : 

“According to the above agreement, we mutually 
agreed that one who did not learn shabad khwani 
or failed to do shabad khwani by attending the 
: gurdwara, would be deprived of his share and his 
share would go to other shabad khwan.” 

Perusal of this document as a whole puts 
the matter beyond doubt that the grant was 
really intended for the benefit of the 
gurdwara, and that the ancestors of the 
petitioners and the petitioners themselvés 
were the “office holders” of the gurdwara 
who were to enjoy the income of the muafi 
on condition that they rendered musical 
service to the gurdwara. On’ the- 6th 
December, 1913, the matter came up before 
Mr. Shuttleworth, Settlement Officer, who 
ordered that the muaji should continue 
according to the agreement arrived at by 
the ragis, and that 

“Only those ragis who know and practice ragt 
-should alone be given the benefit of the muaf 
inequal share and absentees and non-performars 
excluded,” ` 


This order clearly shows that the enjoy- 
mentof themuafi by the petitioners and 
their ancestors was not intheir own inte- 
rest as private individuals but was depen- 
dent upon their performing the service of 
singing ragi in the gurdwara. If the 
property had been the personal and private 
property of the petitioners there was no 
occasion whatsoever for any limitations and 
restrictions being put upon its mode of 
enjoyment. Instructions were issued on ihe 
lst January, 1914, for giving effect lo the 
order of Mr. Shuttleworth, and it was again 
- repeated that the muafi was made in the 
-names of the ragis (who sang in the 
gurdwara) in equal shares, as agreed upon 
- by themselves. The Patwari and the Gir- 
-dawar,in due course, gave effect to the 
order. In this connection Ex. R-22 is 
important. Itis an extract from thestate- 
ment of muafis and: pension in respect of 
-Mauza Mataur, Tahsil Una, District 


-1933 


” Hoshiarpur, attached to the Record of Rights 
of the Settlement of 1914. The names of 
the petitioners and their ancestors are given 


in column 2 which bears the heading ‘Name. 


with description of muajfidar. In column 
12 under the heading .‘Conditions of muaf? 
there is to be found the following entry : 

“This land is muaf in the names of the ragis 
entered in column No, 2 till the existence: of the 
gurdwara of Anandpur wader the order of the Settle- 
ment Officer dated the 24th June, 1881.” : 

In the column of ‘Remarks’ we find an 
entry in these words : — 

“Fhe muafi is made in the names of the ragis 
singing in the gurdwara under the order of the 
Settlement Officer dated the 6th December, 1913.” 


Thus the documentary evidence, which 
consists of the admissions made by the peti- 
tioners themselves or their predecessors, and 
the Revenue Records of uoknpeachable autho- 
rity leave no room for doubt that the claim 
putforward by the ‘petitioners is wholly 
baseless, that the land in dispute. was 
granted by the original proprietor, Sardar 
Suba Singh, to the gurdwara and lhe peti- 
tioners were to enjoy the benefit arising 
out of the grant merely as servitors of the 
said gurdwara. ; 


On behalf of the petitioners reliance was 
placed on Ex. P-7 which is a copy of a 
judgment dated the 31st March, 1882, by 
Mirza Muhammad Azam Beg, Extra Assis- 
tant Settlement Officer, Hoshiarpur. This 
was a suit for the ejectment of the peti- 
tioners or their predecessors by the proprie- 
torsof the village, In this judgment the 
suit of the proprietors was dismissed and it 
was held that the defendants had ‘occupancy 
rightsin the land and were successofs of 
Prem Singh and Musammat Sahib Devi. It 
may be mentioned here that the gurdwara 
was not represented in this litigation and, 
therefore, any findings recorded by the 
Extra Assistant Settlement Officer cannot 
bind the gurdwara in the present litigation. 
As a piece of evidence the document’ has 
very little value andina way goesagainst 
theclaim now -put fcrward by the peti- 
tioners. In the concluding portion of the 
judgment the Extra Assistant Settlement 
Officer observed that, so long as this troupe 
of ragis and the Darbar of Anandpur co- 
existed, ihe occupancy rights would also 
subsist. This sentence militates against 
the case of the petitioners, inasmuch as it 
makestheir interests, whatever they are, 
inter-dependent upon the existence of the 
gurdwara. If therights of the petitioners 
had been independent of the -gurdwara this 
observation in the judgment would have 
no meaning. 7 
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The attention of the court was drawn by 
the Counsel for the petitioners-respondents 
to Ex. R-21 in which ihe land is shown as 
muafin the name of Musammat Sahib 
Devi, wife of Prem Singh, under the order of 
the Commissioner dated the 22nd July, 
1854, for life. This document should not 
beisolated but must be read along with 
the documents which preceded and followed 
it andin thelight of such comments as I 
have made. 

Counsel for the objectors appellants 
invited our attentionto the provisions of s. 
18 ofthe Sikh Gurdwaras Act and argued 
that the petitione:s-respondents were office- 
holders as defined in ss, 2 (4) (1) and (1) and 
that, as their names appeared inthe Record 
of Rights, there was a presumption that the 
right, title or interest claimed by them 
really appertained to the gurdwara. He 
relied upon the provisions of s. 18, sub-s. 
(1), cl. (a) of the Act. This contention seems 
to be well-founded and is supported by the 
entries in Ex. P-13 (at pages 9U-93) and Ex, 
R-22 (at pages 70-71). Reliance was: also 
placed on behalf of the objectors appellants 
on cl. (g), sub-s. (1), s. 18. The Revenue 
Records show that Musummat Sahib Devi 
succeeded tothe land in suit on the death 
of Prem Singh and enjoyed the income of 
the property along with the associates or 
chelas of her deceaged husband, Prem Singh 
and that, on her death, these chelas succeed- 
edher. Thusthere has been devolution of 
succession from one office-holder to his 
successor in office, as such, on at least two 
consecutive occasions and the objectors, 
therefore, rightly invoked in aid the provi- 
sions of s.18 (1) (g) of the Sikh Gurdwaras 
Act. 

The result, therefore, is that the peti- 
tioners' claim fails on the finding ihat the 
land was originally granted by Sardar Suba 
Singh to the gurdwara for the purpose of 
maintaining and carrying on its worship 
and other religious observances. I would, 
therefore, alow this appeal and, setting 
aside the decree dated the 9th July, 1929, 
passed bythe First Sikh Gurdwaras Tri- 
bunal, dismissthe petition with costs. 

Dalip Singh, J.-I agree. 


A. Appeal dismissed. 
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Second Civil Appeal No. 312-B of 1928. 
July 30, 1932. 
f SUBHEDAR, A.J. C. 
NARHAR RAMCHANDRA GUDE— 
f PLAINTIFF — APPELLANT 
VETSUS 
GULLU - DEFENDANT— RESPONDENT, 
Mortgage—Prior and puisne morigages—Prior 
mortgagee in possession—Right to resist redemption 
even if prior mortgage is time-barred—Omission to 
set upright to be redeemed—Res judicata -~ Civil 
Procedure Code (Act V of 1908), s, 11, z 
Where a person isin possession of property and 
a subsequent mortgagee seeks to oust him there- 
from the former can in law resist the claim for 
possession on the basis of his prior mortgage although 
the right of suit thereon may have become 
barred atthe date of the present suit. For it is 
only justand equitable thata person who obtains 
possession of property over which he has a charge 
should have that charge satisfied before he is made 
to part with possession irrespective of the fact that 
his remedy to enforce the charge may be barred by 
limitation. Ram Sarupv. Ram Lal (2), Premsukh- 
das Bhikamehand v. Peerkhan (3), Vithoba v. Gyani- 
ram (4) and Narain Das v. Nenu (5), referred to, 
Ariff v. Jadunath Majumdar (6), distinguished. - [p. 
716, col. 2; p717, col 1) 
When a prior mortgagee who enters into pos- 
session of the mortgaged property as a purchaser 
is joined as a defendant toa foreclosure suit brought 
by a subsequent mortgagee and fails to put forward 
the plea that he could beredeemed but prays fòr 
discharge on the ground of his claiming a para- 
mount title to the mortgaged property and is accord- 
ingly “discharged from the suit, be does net forfeit 
his right to insist upon being redeemed in asub- 
sequent suit brought against him by the puisne 
mortgagee for possession of the mcrtgaged property. 
[p. 718, col 1.] , 
Where a person ismade aparty to a mortgage 
suit because he was a purchaser of the mortgaged 
- property and not because he was a prior mortgagee 
whom he wished to redeem he i3 not bound in law 
to put forward his claim to be redeemed in the 
aforesaid suit and his failure on this account does 
“mot operate as res judicata so as to preclude him from 
putting forward his claim to be redeemed in a sub- 
sequent case, before being compelled to give up pos- 
-session of the mortgaged property. jibid.}} - 


Second Civil Appeal against the decree 
in Civil Appeal No. 30 of 1928, in Court 
of the Second Additional District Judge, 
‘Akola, dated the 18th August, 1928, aris- 
ing out of the Civil Suit No: 152 of 1924, 
in the Court of the Sub-Judge, First 
Class, Akola, dated the 19th December, 
1927. 


Messrs. D. W. Kathalay and G. G. Hat- 
walne, for the Appellant. 

Mr. K.G. Deshpande for 
ent. 

Judgment.—The facts of the case are 
sufficiently set out by me in my previous 
judgment dated the 28th November, 1930, 


the Respond- 
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reported as Narhar v, Gullu (1) and need" 


„not, therefore, be recapitulated. The re- 
view of that judgment was ordered only 


for deciding Issue No. 5 framed in Suit No. 


` 152 of 1924. That issue is expressed in 


these terms: — 

“Tf the defendant's claim to pre-emption 
fails, can he call upon the plaintiff to 
redeem his mortgage dated the 28th 
November, 1907?” 

_Ina maze of other pleas raised on both 
sides in this case and the counter-suit the 
decision on this issue was not given at all 
either by the lower Appellate Court or this 
court and though the court of first instance 
purported to give a decision thereon, it is 
conceded on both sides, that none was real- 
ly given. 

_ The pleadings of the* parties on this 
Issue are contained in para. 6 of the 
plaintiff Mahar’s written statement in Suit 
No. 152 of 1924 and in the oral pleadings 


- recorded by the court on both sides in the 


counter-suit, Suit No. 5 of 1926, on 21st 
September, 1927. According to the case of 
Narhar he could not be compelled to re- 
deem Gullu’s prior mortgagee of 1907 
because Gullu’s remedy to enforce that 
mortgage has long become barred by time, . 
the cause of action for it having admit- 
tedly arisen on 22nd November, 1910. It 
is next contendedon behalf of Narhar that 
since he was not aparty to the preliminary 
decree for foreclosure which was obtained 
379 of 1911 he is 
not bound by that decree, the more so es 
It is far- 
ther contended on behalf of Narhar that 
alihough Gullu was joined asa party 
defendant to his own suit for foreclosure on 
his subsequent mortgage (Suit No. 127 of 
1913) he did not then put forward his right 
to be redeemed but gothimself discharg- 
ed by claiminga paramount title and that 
therefore, s, 11 of the Civil Procedure Code 
precludes Gullu from claiming to bere- 
deemed in the present suit. : 
On behalf of Gullu it is urged that since 
heis in possession of tho mortgaged 
property and Narhar wants tooust him 
therefrom he can, in law, resist the claim 
for possession on the basis of his prior 
mortgage although the right of Suit there- 
on may have become barred at the date 
of the present suit and Ram Sarup v. Ram 
‘Lal (2) and Premsukhdas Bhikamchand v., 


(1) 132 Ind Cas 460:27 N L R354; A I R1931 
Neg ee oS o aby Nag. 108. 
nd. Oas 472; 44 A 659; 20 A LJ 596; 
1922 All 394. | nee 
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* Peer Khan (3) ‘are relied on in support of 
the contention. The Allahabad case is 
undoubtedly on all fours with the pre- 
sent one. In thatcasea subsequent mort- 
gugee had sued to enforce his two mort- 
gages againsta prior mortgagee who was. 
in possessionof the mortgaged property 
by reason of his having purchased it in 
execution of a simple money-decree as is 
the case here. The prior mortgagee claim- 
ed to beredeemed although his right to 
enforce the prior mortgage had become- 
barred by time onthe date the plea was. 
raised. It was nevertheless held that the 
plea of the prior mortgagee was tenable 
und the subsequent mortgagee was grant-. 
ed a decree subject to his redeeming the 
prior mortgage, . 
Among others the same point was also in- 
volved in the decision or Premsukhdas Bhi- 
kamchahd v, Peer Khan (8) Wadégaonkar, 
A. J.C.,.at page 90* of the report dis- 
posed of it in the following words:— : 
“lhe next question for consideration is whether 


plaintiff is entitled to an = unconditional 
decree for possession of the fields in suit, 
Ne contends that even assuming thet the 


defendants have acquired the rights of the prior 
mortgagee, their right to enforce the prior mortgage 
ugainst him, had become time-barredonthe date 
of the present suit and that consequently he is 
entitled toa decree for unconditional possession 
without being called upon to redeem the prior 
mortgage. In my opinion there is no substance in 
this contention Defendants are not seeking to 
enforce the prior mortgage in this suit. They are 
in possession of the property in disputefrom which 
plaintiff wants to eject them and they are using 
the prior mortgage asa shield. They are entitled to 
do so and toask for payment ofthe money due to. 
them onthe prior mortgage before they are asked 
to give up possession of the property in dispute.” 
Again the samepoint, though in ano- 
ther form, arose for decision in Vithoba v. 
Gyaniram (4) where it was held that the 
plaintiff co purchaser who had not paid 
hisshareof the purchase-money to the 
defendants co-purchasers, who were in 
possession of the property was not entitled 
to recover possession ofhis share of the 
property without paying his quota of the 
purchase money though the defendants’ 
right to enforce contribution had become 
time-barred at the date of -the suit. In 
Narain Das v. Nenu (5) a Bench of this 
court in explaining the provisions of s. 28- 
of the Indian Limitation Act made the 
following very weighty observations.— 


(3) 95 Ind. Oas 979; 23 N L R 86 at pp. 90, 91; 8 N 
L 3 157; AI R1926 Nag. 21. - = 

4) 2 Ind. Cas 243:5 N L R 66. . 

5) 116 Ind. Cas 421; 25 N- L-R 74 at pp. 78,79; A- 
I R1929 Nag. 45. 
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“Unless alaw of limitation operates as well as a 
law of oxtinctive prescription, omission to sue 
cannot discharge the debtor Limitation which 
merely bars the remedy is never spoken of in works 
of Jurisprudence asa mode of discharging an 
obligatior. Holland enumerating the modes of termina- 
tion of rights in personam does not refer to limitation 
asone of them. See Holland’s ‘Jurisprudence’, lth 
eddition pages 306 to3l1. Anson in his work on 
‘Contracts’ treating of the ‘discharge’ of contracts 
saysat common law lapse of time does not affect 
contractual rights. Such rights areofa permanent 
and indestructible character unless cither from the 
nature of the contract, or from its terms‘it be limited 
in point of duration. But though the rights possess 
this permanent character the remedies arising from 
their violation are by various statutory provisions 
withdrawn after a certain lapse of time The remed- 
ies are barred, though the rights are not extinguish- 
ae See Anson’s Law of Contract’, llth edition page 
343.” 

The underlying pr.nciple of these authori- 
ties appears to be that it is only just and 
equitable that a person who obtains posses- 
sion of property over which he has a charge 
should have that charge satisfied before he 
is made to part with possession irrespective 
of the fact that his remedy to enforce the 
charge may be barred by limitation. 
Reliance was placed by ithe learned 
Counsel for Narharon Arif v. Jadunath 
Majumdar (6), for the contention that a 
time-barred claimcan never be set up 
asa shield by way of defence. But the 
case Cited does not lay down such a 
wide proposition. AJ] that appears to have 
been decided in the aforesaid case was that 
the defendant who had obtained possession 
of immovable property under an agree- 
ment of lease for which the Transfer of 
Property Act required writing and regis- 
tration could not resist the lessor’s claim 
for ejectment by pleading the equitable 
doctrine of part performance when no 
registered lease existed nor one could be 
secured by a suit for specific performance. 
This isclear from the following observa- 
tions of their Lordships appearing at page 
1245* of the report.— 
, “Whether an Euglish equitable ‘doctrine should 
in any case be applied so'as to inodify the effect of 
an Indian statute may well be doubted but that an 
English equitable doctride affecting the provisions 
ofan English statute relating tothe right to sue 
upon acontract should be applied by analogy to such a 
statute as the Transfer of Property Act and with such 
a result as to create without any writing an interest 
which the sta! ute says can only be created by means of 
a registered instrument, arpears to their | ordships, in 
the absence of some binding authority to that effect, 
to be impossible. ” 


(6) 131 Ind. Cas 762, 58.0 1235; AIR1931P O 
79; 60 M L J 538: 33 LW 586; 530 LJ 359; 350 
W N 550; 15 RD 35:80 W N 739 (1931) M 
W N 400; 480; Ind. Rul (1931) P O 154. 3$ Bom L 
R 913 (P O). : 
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This ruling dces not, in my opinion, lay 
down any principle, with reference to the 
point under consideration, inconsistent with 
those upon which the Allahabad and the 
Nagpur cases noticed above were decided. 
I have therefore no hesitation in overruling 
the first contention put forward on behalf 
of Narhar. 

It is conceded by the learned Counsel 
for Gullu that since he did not obtain pos- 
session of the field in suit ın execution of 
his preliminary decree for foreclosure but 
did so as an auction-purchaser in execution 
of asimple money-decree against the original 
mortgagor, he does not take his stand upon 
his decree in claiming to be redeemed. 
There is thus no force in the second -conten- 
tion advanced by thelearned Counsel for 
Narhar, As to thethird contention that s. 11 
of the Civil Procedure Code bars the plea of 
Gullu, it is equally untenable; no authority 
has been cited in support of the proposition 
that when a prior mortgagee who enters 
into possession of the mortgaged property 
as a purchaseris joinedas a defend- 
ant to a foreclosure suit brought by 
a subsequent mortgagee and fails to put 
forward the plea that he could be redeemed 
but prays for discharge on the ground of 
his claiming a paramount title to the mort- 
gaged property and is accordingly dis- 
charged from the suit, he forfeits his mght 
to insist upon being redeemed in a subse- 
quent suit brought against him by the 
puisne mortgagee for possession of the 
mortgaged property. Itis admitted that Nar- 
har had made Gulluaparty tohis mortgage 
suit because the latter was a purchaser of 
the mortgaged property and not because he 
was a prior mortgagee whom he wished to 
redeem. In other words Suit No. 127 of 


1913 brought by Narhar was not a combined 


suit for redemption of Gullu’s prior mort- 
gage and for foreclosure of his own subse- 
quent mortgage. That being the position, 
Gullu was not bound inlaw to put forward 
his claim to be redeemed in the aforesaid suit 
and his failure on this account does not 
operate as res judicata soas to preclude him 
from putting forward his claim to be re- 
deemed in the present case, before being 
ecmpelled to give up possession of the mort- 
gaged property. 

I therefore hold that the plea advanced 
by Gullu that the decree in favour of 
Narhar should be made conditional upon 
his redeeming the prior mortgage is well 
foundedeand answer the issue under con- 
sideration in the affirmative. In the plead- 
joes recorded in Suit No, 5 of 1926 of 2ist 
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September, 1927, it was agreed by the parties * 
that the price of redemption should be 
Damdupat of Rs, 250 which comes to Rs. 500. 
As a result of this finding the decree passed 
by this court on 28th November, 1930, will be 
modified by the addition of words “subject 
to the plaintiff Narhar paying to the defend- 
ant Gullu Rs. 500 asthe price of redemption 
of the latter’s morigage dated 28 November, 
1907”. As the respondent Gullu did not 
raise the point now agitated by him upon 
review at the original hearing of the appeal 
I order that the costs of the re-hearing of the 
appeal shall be borne by the parties as 
incurred and that there shall be no modi- 
fication of the order for costs of the original 
hearing of the appeal. 
A. Order modified. 


LAHORE HIGH COURT. f 
Criminal Revision Petition No. 1558 of 1932, 
February 17, 1933. 

ADDISON, J. 
GHULAM MUHAMMAD -— Convicr — 
PETITIONER 
VETEUS 
EMPEROR-—OPPOSITE PARTY, . 

Penal Code (Act XLV of 1860), s. 878—Removing 
property with no right to do soin asserting right to 
the property— Whether constitutes theft, 

Where in asserting a right to some property 
which a person ‘believes to be good, he does some- 
thing which he knows he has no right todo, e g, 
he takes the law into hisown hands and removes 
the property in question from the possession of his 
opponent who claims the property for himself, he 
may be guilty of theft. 

Where the complainant having purchased a treo 
felled it, cut it up into suitable logs and then the 
accused claiming that it belonged to the proprietors 
of the village removed the timber : 

Held, thatthe act of the accused was unlawful 
and it could not be said to becovered by a bona fide 
claim, though the offence committed was ofa techni- 
cal kind. oe ew 

Criminal Revision Petition from an order of 
the Sessions Judge, Multan, dated the lst 


November, 1932. 


Mr. Mohammad Amin, for the Petitioner. 

Mr. Madan Lal, for the Crown 

Judgment.—Ghulam Mohammad lam- 
bardar was sentenced by a Magistrate, First 
Class, to two months’ simple imprisonment 
under s. 379, Penal Code, and to Rs. 50 
under s, 447, Penal Code, while Mahmud 
Ali and Khairan were sentenced to one 
month's rigorous imprisonment under s. 379, 
Penal Code, and to Rs. 10 fine each under 
s. 447, Penal Code, They appealed and 
were let out on bail by the Sessions Judge 
alter they had undergone ten days’ im- 


1933: 
prisonment. He accepted their appeal so 
far as lo reduce the periods of imprisonment 


to what had already been undergone, but. 


maintained the fines. Against this deci- 
sion Ghulam Mohammad has preferred one 
revision pe.ition and the other three another. 
There was a house in the abadi which was 
admittedly in the occupation of Dhanu 
Ram alias Ghulam Mohammad. He first 
mortgaged it in 1922 and then sold itin 
1928 to Sewa Ram, who took possession of 
the house and continued to remain in 
possession, although part of the house is in 
a tumbledown condition. A shisham tree 
stood inthe court-yard and this also was 
sold. Sewa Ram felled it and cut it into 
fourteen logs of various sizes, which he 
stacked: in the court-yard of the house. 
There is no dispute as to the facts up to this 
stage. 

Ghulam Mohammad claimed that the 
proprietors of the village were entitled to all 
trees grown in the village site. He accord- 
ingly, along with the three others, went to 
the court-yard of the house in question and 
removed the stacked timber therefrom. It 
is for doing so that the four petitioners 
have been convicted and sentenced as stat- 
ed. The law does not seem to admit of 
any doubt that wherein esseiting a right 
to some property which a person believes 
to be good, he does something which he 
knows he has no right to do, e. g., he takes 
the law into his own hands and removes 
the properly in question from the posses- 
sion of h's opponent who claims the proper- 
ty for himself, he may be guilty of theft. 
In the present case the complainant had 
felled the. tree and had cut it up into suit- 
ble logs before the petitioneis removed 
the timber. The act of the petitioners was 


therefore, unlawful and it cannot be said” 


to be covered by a proper bona fide claim. 


For this teason J am not prepared to inter- 


fere with the convictions of the petitioners. 
The offences committed, however, are of a 
very technical kind and I accept the peti- 
tion of Ghulam Mohammad to the extent of 
reducing his fine to Rs. 10. The balance 
of Rs. 40 which he has paid in excess will 
be refunded to him. In the case of the 
other three petitioners I donot think that 
it was necessary to impose a fine at all on 
them. J would accept their petition to the 
extent of remitting the fine of Rs. 10 each 
imposed upon them, These sums will be 
refunded to them. 


N-A, Order accordingly. 
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ALLAHABAD HIGH COURT. 
Civil Revision Application No. 449 
of 1932. 
January 3, 1933. 
NYAMATULLAH, J. 
Babu SIYA RAM DASS—PLAINTIFF 
—APPLICANT 
. Versus 
JAGANNATH AND OTHERS —DEFSNDANTS — 
` Opposit# PARTIES. 

Oaths Act (X of 18734, s 10—Contract Act (IX of 
1872), ss. 8, 4—Offer to abide by oath—Zitevocation 
after acceptance—Validity. 

lfan ciler madeby a party to abide by the oath 
of the other party has been accepted by the latter, 
the former cannot resilefrom the offer even before 
the oath is actually taken. 

-Civil Revision Application from an order 
of the Judge of Small Cause Court, Cawnpore, 
dated the lst April, 1932. 


Mr. L. M. Roy, for the Applicant. 

Mr. I. B. Banerji, for the Opposite Parties. 

Order.—This is an application in 
revision directed against the decree passed 
by the Judge, Small Cause Court, Cawnpore, 
dismissing the plaintiff-applicant’s suit for 
recovery of Rs. 153 against the three defend- 
ants. The case was fixed forthe 31st March, 
1932. It was stated on behalf of the plaintiff 
by his Vakil that if the defendant Sheo 
Charan stated on oath with ganga jali, in 
his hand, the suit might be disposed of in 
accordance with his evidence. {he defen- 
dants’ Vakil accepted the offer stating that 
the defendants (including Sheo Charan) 
agreed to abide by the evidence of Sheo 
Charan. The defendants’ Vakil prayed’ for 
one day’s adjournment to enable him to pro- 
duceSheo Charan. Accordingly the case 
was adjourned to Ist April, 1932, when the 
plaintiff made an application attempting 
to resile from the offer to abide by the oath 
of Sheo Charan. The lower Court however 
administered the particular kind of oath 
which the plaintiff had proposed on the 
previous day, and Sheo Charan’s evidence 
being against the truth of the plaintiff's 
allegation, his suit was dismissed. 

It is argued on behalf of the plaintiff 
that the learned Judge was in error in 
administering the special oath to Sheo 
Charan and deciding the suit in accordance 
with his evidence in viewof the revocation 
of his offer by the plaintiff. It is conténded 
that there is nothing in law to prevent a 
party from revoking an offer to abide by 
the oath of another before the oath 
is actually taken. No | authority 
has been quoted in support of this conten. , 
tion which is not, in my opinion, Sound. 
X of 1873), 
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empowers a court to administer an oath 
of a special kind to a person willing to take 
it Section9 provides that if any party 
offers to be bound by any such oath, as is 
mentioned in s. 8, if such oath is made 
by theother party, the court may ask such 
party whether or not he will make the oath. 
Section 10 empowers the court to administer 
such oath if the party to whom the offer is 
made signifies his willingness to make the 
oath. Section 11 declaresthatthe evidence 
so given shall be conclusive proof of the 
matter stated... There can be no doubt that 
theoffer of the plaintiff, made on 3lst 
March, 1932, was forthwith accepted on 
behalf of the defendants, including the 
defendant Sheo Charan who was to take an 
oath with the Ganges water in his hand. 
No question was raised in the court below 
as regards the authority of the vakil on 
both sides tobind their respective clients, 
nor has any such question been raised before 
me, - 


I have therefore to decide the-case on the 
assumption that the plaintiff's Vakil had 
the authority to offer to abide by the evidence 
of Sheo Charan, incase he made a statement 
with Ganges water in his hand, and that 
Sheo Charan’s Vakil had an authority to 
accept that offer on his behalf, There 
wasthusa completed agreement on 31st 
March, 1932, under which the controversy in 
the suit was: to be settled in accordance 
withthe evidence of Sheo Charan. 

It was argued by the learned Counsel 
for the applicant that the suit could not 
bedeemed to have been adjusted till the 
oath was actually made, The agreement 
between the parties arrived at on 31st 
. March, 1932,has to be considered Jike any 
other agreement in which an offer is made 
ononeside and acceptance on the other. 
Both the parties being represented by duly 
authorized agents, the offermade on behalf 
of the plaintiff was accepted there and then 
on behalf of the defendants, and the accep- 
tance was complete immediately after the 
offer wasmade. It was forthwith com- 
municated to the plaintiff's agent The 
plaintiff could not therefore revoke his 
offer on the next day. Section 5, Contract 
Act, clearly provides that a proposal may 
be revoked at any time before the communica- 
tion of its acceptance is complete as against 
the proposer, but not afterwards. The com- 
munication of an acceptance is complete 
as against the proposer whenit is put in a 
course.of transmission to him so as to-be 
‘ut of the power of the acceptor (8. 4, ibid.). 
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In the case before me, communication of the 
acceptance was complete on 31st March, 
1932, as already mentioned, and the 
plaintiff's revocation next day could not 
affect the binding character of the agreement 
to have the suit decided in accordance with 
the evidence of the defendanis, Sheo Charan. 
In this view the learned Judgeof the court 
below was right in holding the plaintiff to 
his offer to abide by the oath of the defend- 
ant, Sheo Charan. The latter swore in the 
manner proposed that the plaintiff's claim 
was false. Such evidence was rightly 
treated by the lower Court as conclusive. 
This revision fails and is dismissed with 
costs. 


NA, Application dismissed. 





‘LAHORE HIGH COURT. 
Second Civil Appeal No. 813 of 1932. 
November 21, 1932. 
. app, J. . 
NATHU RAM AND OTHERS— PLAINTIFFS -. 
‘ APPELLANTS — ; 
$ VETSUS ‘ A 
Musammat DHAN DEVL—DEFSNDANT— 
RESPONDENT. 

Pardauashin lady—Woman not inexperienced and 
who has appeared before Registration and Revenue 
Officers— Whether pardanashin lady— Document 
executed by such lady—When valid—Civil Procedure 
Code (Act V of 1908), s 100~Finding thata lady 
is not pardanashin- Whether a finding of fact— 
Second appeal A 

A pardanashin woman is “a woman of rank living. .. ,- 
in seclusion, shut inthe zenana, having no com-“~‘ 
munication except from behind the parda with any 
male person save afew privileged relations and 
dependants ". A lady who is not inexperienced and 
has appeared in courts and before Registration and 
ccnsidered to Le a 
pardanashin lady. In the case of a document executed 


bya pardanashin woman and which is challenged, 


it must be shown that the executant was in a position 
to obtain di. interested and independent advicé, 
Fayaz ud-din v, Kutab ud-din (1), referred to 

A finding that a woman isnot pardanashin is a 
finding of fact and cannot be disturbed - in second 
appeal j AS 

Second Appeal from the decree of Addit- 
ional District Judge, Ferozepore, dated 
the 8th March, 1932. 

Messrs. Fakir Chand and Ram Lal Anand, 
forthe Appellants. 

Messrs. Shamair Chand and Muhammad 
Amin, for the Respondent. > 


dudgment.—This second appeal arises 
out ofa suit brought by Nathu Ram, 
plaintiff-respondent, fora declaration that 
he was the owner of 20 kanals 8 marlas of 
land and a half-share inthe compound of 
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a well with other appurtenant rights by 
virtue ofa gift made by Musammat Dhan 
Devi, defendant-appellant, in favo-r of his 
son, Milkhi Ram, out of natural love and 
affection Milkhi Ram having died without 
issue on 20th February, 1928, the property 
devolved by inheritance on his mother who 
transferred her rights in the property by a 
registered deed to the plaintiff, her hus- 
band. Musammat Dhan Devi inter alia 
denied having made any gift and pleaded 
that she was pardanashin and that if such 
a gift had been made it was under undue 
influence. The trial Court having held that 
there was no valid gift and that undue 
influence had been exercised dismissed 
the suit. On appeal thelearned Additional 
District Judge set aside this dismissal and 
decreed the suit, leaving parties to bear 
their own costs. 

The lower Appellate Court in a well 
considered judgment has dealt with all the 
facts and itis unnecessary to recapitu- 
late these. Suffice it to say that the oral 
and documentary evidence leaves no room 
for doubt as found by the learned Judge 
of the Appellate Court, that Musammat 
Dhan Devi did make a gift of the property 
insuit in favour of Milkhi Ram some time 
prior to her application of 24th June, 1925, 
for mutationof names. This wasfor some 
reason or other very considerably delay- 
ed by the revenue authorities and on 
coming up for attestation on 23rd February, 
1928, three days aflerthe death of Milkhi 
Ram, Musammat Dhan Devi seized the 
opportunity of resiling from it. Mutation 
was finally refused on 27th May, 1928, 
but thiscannot in any way affect the act of 
Musammat Dhan Devi as declared in her 
application of 24th June, 1925,and ratified 
by her in her statement of that date before 
the Tahsildar and again in the presence 
of the Revenue Officer on 9th December, 
1926, when the mutation came up for 
attestation, but was deferred for the attend- 
ance of certain other persons. 

The only other question arising for con- 
sideration is whether-the gift was brought 
about by any undue influence. On this 
point and asto whether Musammat Dhan 
Devi can be regarded as a pardanashin 
the lower Appellate Court has found in the 
negative. Inits opinion the finding of the 
trial Court on the question of undue influ- 
ence appeared tobe based more on senti- 
ment and conjectures’ than upon a proper 
consideration of the evidence.’ A perusal 
of the judgment of the trial Court enables 
metoendorse this opinion, It has been 
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laid down that inthe case of a document 
executed by a pardanashin woman and 
which is challenged, it must be shown that 
the executant wasin a position to obtain 
disinterested andindependent advice. In 
the present case the claim of Musammat 
Dhan Devito bea pardanashin has not been 
established. Onthe contrary the learned 
Additional District Judge has found that 
sheis not an inexperienced woman and 
has appeared in courts and before Registra- 
tion and‘Revenue Officers. Such a woman 
would hardly fall within the category of 
“a woman of rank living in seclusion shut 
in the zenana having no communication 
except from behind the parda with any 
male person save afew privileged relations 
and dependants”: Fayas-ud-din v. Kutabt- 
ud-din (1). It may also be observed that 
the conclusion of the lower Appellate Court 
that Musammat Dhan Deviis not pardana- 
shin isa finding ol fact. In my judgment 
the view taken by the lower Appellate 
Court is correct and should not be disturb- 
ed. The appeal is accordingly dismissed 
with costs. 
N-A. Appeal dismissed, 


(1) 116 Ind. Oas, 899; A I R 1929 Lah, 309; 10 L 
761; 30 P L R 288. : 
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PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT. 
Civil Revision Petition No. 113 and Civil 
Appeal No. 78-40 of 1931. 
July 1, 1931. < 

FRASER, J. C., AND SAADUDDIN, A. J. O. 

RAM DAS—DECREE-HOLDER —PETITIONER 
VETSUS k 
ALI BAHADUR —JUDGMENT-DEBTOR 


— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 47,0. XXI, 
r. 2—‘Ajdustment’, meaning of—Decree for immediate 
recovery— Agreement to pay by instalments—Surety 
to pay by instalments—Acceptance of agreement by 
court—Agreement, if amounts to fresh contract— 
Enforceability in execution. 

In two cases the decree-holder and judgment- 
debtor entered into an agreement whereby the 
was to be paid by instalments, 
while the decree in each case directed immediate 
recovery. These agreements were submitted to the 
executing Court and were accepted. In one the. 
judgment-debtor undertook to pay interest on the 
decretal amount, a condition which did not exist in 
the decree. In the other caseacertain person stood 
surety for payment of the decree money and the 
agreement of payment by instalments wes entered into 
-between the decree-holder and the surety: 


Held, that the agreement did amounteto a fresh 
contract between the parties, though the censidera- 
tion for the contract was the decretal amount. Such 


-agreements do not keep the decree alive and capable 
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of execution, even though they have been recorded by 
the court, ner can they be enforced by the executing 
Court. [p. 724, col. 1] 

(Case law discuseed.] 


Any agreement between decree-holder and judg- 


: ment-debtor, whetber or not it has been recorded 


a 


under O. KAI, r. ?, can be enforced by a regular suit, 
but the Ccde is silent as to whether such cgieement, 
where its effect is toadjust the decree in he sense 
ofextinguishing it by substitutinganew contract, 
can beenforced by process of execution, [ibid.] 

The term “adjustment” must be taken ejusdem 
generis with payment and that it means any method 
or mode whereby the decree is satisfied to the satis- 
faction of the decrec-holder. [p. 723, col. 1.] 


Civil Revision Petition from an order of 
the District Judge, Hazara, dated the 12th 
February, 1931. 

Qazi Mir Ahmed Khan, for the Appellant. 

Lalas Parma Nand, R. S. and Ram 
Labhaya, for the Oppcsite Party, 


Judgment.—The two cases, namely 
Revision Petition No. 113 of 1931 and 
Miscellaneous Civil Appeal No. 78 of 
1930, have been referred to a Bench because 
they involve the same legal- question. The 
facts are almost identical. The position is 
that the decree-holder and judgment-debtor 
entered into an agreement whereby the 
decretal amount was to be paid by -instal- 
ments while the decree in each case directed 
immediaterecovery. Theseagreements were 
submitted tothe executing Court and were 
accepted. It may be noted that in Appeal 
No. 78 the judgment-debtor -undertook to 
pay interest on the decretal amount, a 
condition which did not exist in the decree, 
while in the Revision Case No. 113 the peti- 
tioner stood surety for payment of the decree 
money; in fact the agreement of payment by 
jnstalment was entered into between the 
decree-holder and surety; the principal does 
not seem to have joined’ in it. The legal 
question is whether such an agreement not 
only adjusts a decree but extinguishes ıt, or 
yather satisfies it and whether the remedy of 
the decree-holder, in case the amountis not 
paid according to the agreement, .is by way 
of regular suit, or by process of execution. 
The legal position above set forth is a subject 


of sharp conflict among the courts in India, - 


and it is only forthis reason that these two 
cases have been referred to a Bench. 
On the one hand it had been held that when 
by an agreement a mode different from the 
one provided in the decree is laid down or a 


different time for payment is fixed, or a sum . 


of money greater than what is decreed is 
advanced, or the relief granted by the decree 


is alteréd or replaced, ihe- decree would be ~ 


taken io have been satisfied and finally 


adjusted, and thefresh contract between the _ 
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parties would afford a new cause of action, 
which could be enforced only by a separate 
suit. 

This is the ratio decidendt in Govind Doss 
Krishna Doss v. Ram DossVishnu Doss 28 Ind. 
Cas. 376 (1), Muthu Vaithilinga Mudaliar v. 
Subbaraya Chettiar (2), Lachhman Das v. Kala 
Kamliwala Ram Nath (3), Azizur Rahman v. 
Aliraja (4) Bakhshi Ram v. Des Raj (5) Baga 
Mal v. Shib Pershad (6) and Haidar Mirza v. 
Kailash Narain (7). Ontheother hand it is 
said that, though a court executing the 
decree cannot go behind it and alter its terms 
or subject it to a condition not existing 
therein, yet there is nothing to prevent the 
parties from coming to an agreement and 
authorizing the executing Court to adopt 
this agreement as its procedure, thus modify- 
ing the decree when it is under execution 
and then executing it. In other words, the 
decree may remain the same, but by agree- 
ment between the parties a condition may be 
attached to it, or a different mode for its pay- 
ment may be laiddown. Insuch a case it 
is considered that the executing Court has not 
violated the fundamental principle ihat it 
cannot go behind the decree. This is the 
view taken in Hridoymohan Sanayal v. 
Khagendra Nath (8) and Ganga Bishan 
Marwari v. Raghunath Prasad (9). These 
rulings are mainly based on a judgment of 
Mahmud, J., reported in Mahadeo Singh v. 
Bechu Singh (10). 

This question has not been ‘before: the 
Bench and in Chambers hitherto the deci- 
sions have not been uniform. We -have 
now heard lengthy arguments addressed to 
us and carefully considered the authorities 
above cited, and have come to the conclusion 
that the view taken in Madras and followed 
by the Lahore and other courts is sounder 
and should be adopted. Order XXI, r: 2 of 
the present Code corresponds to 8. 258 of the 
Code of 1882 and reproduces it verbatim. 


(1) 28 Ind, Cas. 376; 17 M L T 222; (1915) M WN 
225, - 


(2) 3193 Ind. Cas. (04; A I R1920 Mad 410; Ind. Rul. 
(1930) Mad 540; (1930) M W N 137; 32 L W 702. 

(3) 64 Ind. Cas 990; AI R 1922 All. 13; 44 A 258; 
WO ALIH. ` 

4) 113 Ind; Cas: 9; A I R 1628 Cal.527; 320 WN 


424. - 

(5) 132 Ind, Cas. 670; A I R 1931 Lah. €08;32 PLR 
365; Ind. Rul (1931) Lah. 654. 4 

(6) 120 Ind. Cas.6&6; A IR 1920 Lah. 334; Ind. Rul, 
(1930) Lah. 142. 

(7) E0 Ind Cas. 454; A1R1925 Oudh 136;9 O £A 
L R 889. - 

(8) 127 Ind Cas 258, A I R 1929 Cal. 687; 34 OW 
N 213; 57 0789; Ind. Rul (1930) Cal. ¢34, ý 

19) 128 Ind Cas. 786; A IR 1930 Pat. 615; 11 PLT 
c09; 10 Pat. 173. 

(10) 31 A 224; A W N (1889) 87, f 
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The rule, as it stands, does not, to our mind, 
authorize the court to accept a compromise 
and to decide an execution case in accord- 
ance therewith. A compromise may affirm a 
decree, or may alter it. If it affirms the 
decree, it does not affect the position and 
the compromise is meaningless, but if it 
alters the decree in any form, whether by 
making the amount payable by instalments 
or after some period or in some other way, 
the question is, can a court accept the com- 
promise and alter the decree so as to make it 
a decree open to execution. If the agree- 
ment between the parties amounts to adjust- 
ment or satisfaction of the decree or part of 
it, O. XXI, r.2 empowers the court to 
record it or certify the adjustment or satisfac- 
tion. It says: 

“Where any money payable under a decree of any 
kind is paid out of court, or the decree is otherwise 
adjsted in whole or in part t> the satisfaction of the 
decree-holder, the decree-holder shall certify such 
payment or adjustment to the court, whose duty it is 
to execute the decree, and the court shall record the 
game accordingly.” f 

The word “payment” used therein does not 
create any difficulty, but the question is: 
What is an adjustment? Does it mean 
the satisfaction of the decree or does it 
connote any agreement for payment of the 
amount due in future or in a different 
way or by different methods? We know that 
the term “adjustment” must be taken 
ejusdem generis with payment and that it 
means any method or mode whereby the 
decree issatisfied to the satisfaction of the 
decree-holder. For example, if the judg- 
ment-debtor executes a fresh bond for the 
decretal amount promising to pay the 
amount at a future date, it is an adjustment 
ofthe decree and amounts to a payment of 
the decretal sum though not in cash. The 
new contract clearly wipes off the decree and 
extinguishes it by substituting a new 
contract between the parties. The decree- 
holder in sucha case obviously cannot fall 


back, in case of default by . the 
judgment-debtor, on his decree and 
execute it, ignoring the bond. In case. 


the bond has been certified according to 
the provisions of O. XXI, r. 2 his only 
remedy is to bring a suit on the basis of 
that bond. i ` 


Now taking another example, it may be 
that the judgment-debtor may enter into 
an agreement to convey his property in lieu 
of his decretal money and this agreement 
is certified by the execution Court. The 
terms of such an agreement are executory 
in their nature. The contract between the 
parties is inchoate, and until and unlessit is 
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completed it has not adjusted the decree, 
Consequently in such a case the decree- 
holder has his option either to enforce the 
agreement by a suit for specific performance 
or to fall back upon his decree and execute 
it, ignoring the agreement altogether. There 
is abundance of authority for the position 
that in case of an inchoate contract or acon- 
tract the terms of which have to be perform- 
ed in future, the decree is not extinguished: 
vide Lachman Das v. Kali Kamliwala Ram 
Nath (3), Haidar Mirza v. Kalash Narayan 
Das (7) and Karam Chand Mandan v. Dnlop 
Rubber Co. Ltd. (11). The decision of Jai 
Lal, J., of the Lahore High Coart reported as 
Sumer Chand v. Charanji Lal (12), though 
it affirms the general proposilion that an 
agreement, which is still in the executory 
stage, is not anadjustment as required by 
this rule, further holds that the question 
really depends on the intention of the parties 
and iftheyintend to enter into a binding 
agreement even though its conditions may 
not have been fulfilled at the time, it will 
still be anadjustment of the decree within 
the meaning of this rule. The authority of 
this ruling is very considerably reduced by 
the Division Bench decision of the same 
court in the abovecited case Bakshi Ram 
v. Des Raj (5), which it may be noted was 
arrived at in a Letters Patent Appeal 
against an order of Jai Lal, J. 

The above examples are of cases at the 
two extremes, though the principle involved 
in both of them is the same. The question 
no doubt toa great extent depends upon the 
termsof the agreement itself. It may be 
that by their contract the parties may 
still keep alive the decree, stipulating that 
that it shallbe regarded as satisfied, only 
when the contract is executed and complet- 
ed. Ordinarily speaking if there is nothing 
toshow to the contrary, the presumption 
would be that by the new contract the parties 
intended to adjust the decree, creating fresh 
rights and liabilities between themselves. 
The contrary view, as already noted is 
based on a ruling of Mahmud, J., reported 
in Mahadeo Singh v. Bachu Singh (10) cited 
above. The line of reasoning adopted by 
the learned Judge in that case was that an 
executing Court under the provisions of 
s. 647 of the Code of 1882 had power to accept 
acompromise and giveeffect to it in execu- 
tion proceedings, just asa court trying a 
suit may decide it in accordance with alaw- 
ful compromise entered into between the 

~parties thereto. This power in the case of 


(Li) 103 Ind. Oas. 86; ATR 1927 Lah 537. 
(12) 102 Ind, Oas. 753; A I R 1927 Lah. 544, 
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original suits has been vested in the court 
under the provisions of O, XXIII of ihe pre- 
sent Codebut unlike the Code of 1882 this 
power has been specifically excluded by r. 4 
of the order, which says: oe 

“Nothing in this order shall apply to any proceed- 
ings in execution of a decree or order.” 

In-our opinion if the compromise befween 
theparties amounts to an inchoate or ex- 
ecutory -contract, the executing Court cannot 
and should not certify it, but should leave 
the parties to enforce it by. regular suit. 
Under the Codeof 1882 any agreement 
which had not received the sanction of the 
court or had not been certified, was invalid 
and couldnot form the basis of aseparate 
suit: (5. 257-A). This drastic provision has 
been omitted from the present Code, and 
thoughthe law as it stood under the old 
Code, gave rise to conflict of authority. the 
matter is now quite clear. Any agreement 
between decree-holder and judgment-debtor 
whether or not it’ has been recorded under 
O; XXI r. 2, can be enforced by a regular 
suit, but the Code is silent as io whether 
such agreement, where its effect is to 
‘adjust the decree in the sense of extinguish- 
ing it by substituting a new contract, can 
be enforced by process of execution, After 
careful consideration of the case law onthe 
subject we are of opinion’ that it cannot be 
so enforced. Now the agreement in both 
these senses before us, to our mind, did 
amount to a fresh contract between the 
parties. The consideration for the contract 
was the decretal amount but that does not 
affect the position. Such agreements do not 
keep ‘the decree alive and capable” of 
execution; even though they have been record- 
ed by thecourt, nor can they be enforced by 
the executing Court. i 
~ The result-of the above findingis that 
Appeal No. 78 of 1930is accepted and the 
orders` of the ‘court helow are set aside and 
respondent's petition for execution of his 
decree is’ hereby dismissed with costs 
throughout. Respondent’s cross-objections 
also fail and ate hereby dismissed with 
costs.- “In ‘Civil “Revision No. 113 of 1931 the 
orders of the courts below refusing execu- 
tion are upheld. We do not consider how- 
ever that when without objection the parties 
have acted upon them and given and- 
received money,, any court can reasonably 
be called upon to stultify itself by recover- 
ing money if paid and received, whether 
with or without the court's intervention. 
We thérefcre set aside that portion of the 


court's’ order in Revision No. 113 of 193D 


which requires the-decree-holder to refund 
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the sums paid him by the surety or the 
judgment-deblor, and to this extent this 
petition is accepted. As petitioner has 
partially succeeded, we leave the parties 
to Lerr.Ltheir own costs throughout. 
N.-A. ` Appeal No. 78 accepted. 
Petition No. 113 parily alowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Second Civil Appeal No. 270-B of 1931. 
June 25, 1932. 
Bose, A.J. C. i 
RAMJIRAO SATWAJIRAO— 
PLAINTIFE—APPELLANT 


versus | 
MARUTI NARAIN— DEFENDANT — 
RESPONDENT. 


Vendor and purchaser—Defect in title—Suit for 
refund of price—-Limitation—Cause of action, when 
arises, 

On lst December, 191}, the defendant sold certain 
immovable property to the plaintiff but omitted to 
deliver possession. In 1925, the p'aintiff sued the 
defendant and three others for possession. On 15th 
‘April, 1925, the first court in that suit dismissed the 
plaintifs claim on the ground that his vendor, the 
present defendant, hadno title. There were two 
appeals andin both the decision of the first court 
was upheld. The judgment ofthe second Appel- 
late Oourt was delivered on 6th December, 1927. 
Thereupon the plaintiff brought the present suit on 
lith November, 1929, for return of his purchase 
money and interest: . ; 

Held, that though there was no fraud, limitation for 
the suit began to run only from 6th December, 
1927, when the court finally decided the question 
of title and the suit was not barred. 

In such cases once the plaintiff 
that there was a misrepresentation and that 
he was kept from a knowledge of the defect 
in title py it, then the burden shifts tothe other 
side. . g 

[Case law discussed j ; 

Second Civil Appeal against a decree 
passed in transfer Uivil Appeal No. 6 of 
1931, in the Court of the Fourth Additional 
District Judge, Akola, dated the 30th June, 
1931, arising out of the Civil Suit No. 340 of 
1929, in the Court of the Additional Second 
Class, Subordinate Judge, Basim, dated the 
6th October, 1930. : 

Mr. R. N. Padhye, for the Appellant. 

Mr. A. S, Athalay, for the Respondent. 

Judgment.—The suit is for the refund 
of consideration under an agreement dis- 
covered to be void, and the sole point which 
arises now relates to the starting point of 
limitation. On lst December, 1911, the 
defendant sold certain immovable property 
to the plaintiff but omitted to deliver posses- 


ion ;-in fact the defendant never had pos- 


establishes, 
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session; that had all along been with some 
third persons, In 1925 the plaintiff sued 
the defendant and three others for posses- 
sion. On lth April, 1925, the first Court in 
that suit dismissed the plaintiff's claim on 
the ground that his vendor, the present 
defendant, had no title. There were two 
appeals and in both the decision of the first 
Court was upheld. The judgment of the 
second Appellate Court was delivered on 
- 6th December, 1927. Thereupon the plaint- 
iff brought the present suit on 1ith Novem- 
ber, 1929, for return of his purchase-money 
“and interest, He claimed that limitation 
began on 6th December, 1927, the date of the 
‘second appellate judgment. 

One of the grounds urged before me is 
that the representation of the defendant 
about his title was fraudulent, and that the 
fraud was not discovered till 6th December, 
1927, when this court finally decided the 
matter in the previoussuit. I find, however, 
that this suit was not framed on that basis. 
‘there is no mention of any fraud in the 
plaint; and in the rejoinder this is all that 
was sald :— j 

“Again, the fraud practised upon the plaintiff came 
to the knowledge. of the plaintiff when the second 
Appellate Court delivered its jadgment ” 

This was no proper plea of fraud. The 


matter was ignored in the couits below and. 


no issue was framed upon the point. The 
plaintiff raised no objection at the time and 
go cannot be given the remand for which he 
now asks. The matter must, therefore, be 
considered apart from the question of 
fraud. 

Their Lordships of the Privy Council have 
twice decided that limitation will ordinarily 
run from the date of the agreement in these 
cases: Annada Mohan Roy v. Gour Mohan 
Mullick (1) and Hanuman Kamat v. Hanu- 
man Mandur (2). But their Lordships have 
also decided that there may be special cir- 
cumstances in which it would not. In Har- 
naih Kunwar v. Indar Bahadur Singh (3), 
they held that when there is a misappre- 
hension as to the private rights of the 
vendcr in the property which he purported 
to sell, the limitation -egins when the true 


(1) 74 Ind Cas. 499; 50 O 929; 21 ALJTIS; 4 
PLT 601; AIR 1923 P U 189; (1923) M WN 
803; 45 M L J 617: 25 Bom. L R 1269: 33 M LT 
wsi LA 239; 298 O W N 713; 40 0 Ld 10 
¢ 

(2)19 O 123 at p.126; 18 I A 158: 6 Sar. 91 

(3) 71 Ind, Oas. 629; 45 A179 at p- 11AER 
1922 PO 403:9 & AL R270: 90 L J 652;44 M 
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-belonging to these others to the plaintiff 
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nature of those rights is first discovered, 
They decided on the facts in that case that 
the discovery was made not earlier than 
the time when the demand for possession 
was resisted. The plea was allowed at the 
Privy Council stage because there was suffi- 
cient material on the record to enable their 
Lordships to deal with it in that way, even 
though that aspect of the case had not been 
satisfactorily presented or developed in the 
pleadings and the proceedings before the 
lower Courts, 

In the present case, also, this aspect of 
the case has not been satisfactorily present- 


‘ed. But there is sufficient material on the 


record to enable me to deal with the matter 
The first Cour.'s 


exhibited as a document here and has been 
referred to in the pleadings of both parties. 
It operates as res judicata, so the matters 
decided in it are final. From` that judg- 
ment we find that the plaintifi's vendor, the 
present defendant, and the persons in whom 
the title really vested, once had a common 
ancestor. His title ultimately devolved 
upon the present defendant and_these others, 


-The defendant obtained a 2 annas share 


in the property, and the others six annas, 
defendant then sold the six annis 


and retained his own two annas.for himself, 
The plaintiff claims it was impossible for 
him to know the private history of his 
vendor's family and so he was entitled to 
wait until the matter had been finally 
decided in second appeal. In this I think 


-he is right, 


Questions of title are frequently dificult 


‘and complicated matters; lawyers are puz- 


zled by them; even Judges difer. about 


‘them. So a layman can be forgiven for 
“waiting till he can get the most authorita- 


tive decision on the matter available to 


-him. Whether the question in this case was 


so simple that the plaintiff could not have 
had any doubts is a matter relevant for 
consideration; but his own conduct in the 


‘previous suit indicates that he had. He 
. fought the matter through three courts and 


presumably believed in his case: any way 
it is for the defendant to show that that he 
did not; and he has not done so. 

The matter is analogous to the position 
which arises when fraud is pleaded. In 
such a case the true position has been stated 
by Mookerjee, J., in Biman ChandreDatta 
v. Promotha Nath Ghose (4), to be this: — 


(4) 68 Ind. Cas. 94; 49 O 886 at p.891;36C L J 
295; A I R 1922 Oal. 157. 
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“Where a suit is on the face of it barred, it is for 
the plaintiff to prove in the first instance the circum- 
stances which would prevent the statute from having 
its ordinary effect. A person who, in such circum- 
stances, desires toinvoke the aid of s. 18, must 
establish that there has been fraud and that by 
means of such fraud he has been kept from the 
knowledge of his right to sue or of the title whereon 

„it is founded. Once this is established, the burden 
is shifted on to the other side to show that the plaint- 
iff had knowledge of the -transaction beyond the 
period of limitation.” 


That rule has been followed by this court 
in Ramchandra v. Hardeo (5), and is to be 
deduced from the observations of their 

Lordships of the Privy Council in Rahim- 
bhoy v. Turner (8). 
In the present case, since the question of 
. fraud has been excluded, s. 18 of the Limi- 
tation Act can af course have no applica- 
tion. But the effect of the ruling in Har- 
nath Kunwar v. Indar Bahadur Singh (3), 
is to create a position which is much the 
same. Once the plaintiff establishes, as he 
has, that there was a misrepresentation and 
that he was kept from a knowledge of the 
defect in title by it, then the burden shifts 
to the other side, All that the defendant 
has done has been to show that the plaintiff 
had certain clues and hints when he filed 


“his previous suit which perhaps, if vigorous- . 


ly and acutely followed up, might have led 
to a complete knowledge of his true position. 
But that is not enough: Rahimbhoy v. 
„Turner (6), Biman Chandra Datta v. Pro- 
motha Nath Ghose (4), Natha, Singh v. Jodha 
Singh (7) and Avanchav. Arancha (8). He 
-has got to show that the plaintiff knew of 
the defect in title with a reasonable degree 
of certainty; a degree which would have 
justified him embarking upon litigation, 
In the peculiar circumstances of this case 


where the question of the title has been - 


bound up with a complicated family history. 
I consider the ‘plaintiff could not know of 
“the defect in the title with reasonable defi- 
niteness until ths court had finally decided 
the-matter in second appeal; and that is 
well within the period of limitation. 

The appeal is, therefore, allowed and the 
decree of both the lower Courts reversed. 
The plaintiff will be given a decree for the 
Re. 1,017 claimed by him. The defendant 
will pay the plaintiffs ccsts all through and 
bear his own. 


A. Appeal allowed. 
(5) 80 Ind. Cas. 590;20 N LR 23; -AI R1924 
Nag. 94. 


(6) 17 B341 at p. 
Ind, Jur. 40 (P 0). 
(7) 6 A 408. 
8) 21 Ind. Cas, 394; 25 M L 
325; (1913) M W N.836, 


347; 201 Al; 7 6-Sar, 956; 17 


J 531; MMLT 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 1620 of 1928. 
August 8, 1932. 
SUNDARAM Curtry, J. 
(APPANA MAHA) SADASIVA 
SURYANARAYANA RAO—PLAINYIFF— 
APPELLANT 
© Versus 


PALAKURTHI RAJALINGAM AND OTHERS 
DEFENDANTS — RESPONDENTS. 

Contract Act (IX of 1872), s. -48—Co-vendors—Sutt 
for contribution in respect of compensation paid for: 
breach of covenant of title—If covered by 8 43— 
Limitation Act (IX of 1908), Sch. I, Arts, 97, 116— 
Limitation for suit for compensation—Starting point. 

A claim by one co-vendor against other co-vendors 
for recovery of amounts alleged to be dueto him by 
way of contribution inrespect ofa payment validly 
and bona fide made by him to the vendee in satis- 
faction ofa claim for compensation or damages on 
account of the breach of a covenant -contained in 
the sale-deed, iscovered by s. 43, Contract Act, aud 
need not be based on the consent or acquiescence of 
the co-vendors. 

A suit for compensation for breach of covenant of 
title in respect of a registered sale deed is governed 
by Art 97 read with Art 116 of the Limitation Act. 
Jn such acase the vendee has six years to sue, from 
date of decree of the first court wherein the defect in 


e 


“the title of the vendor was found, and the running 


of limitation is not postponed till the date of the 
final decree, - 

Second Civil Appeal from the decree of 
the Sub-Judge, Bezwada, in A, S; No. 150 of 
1927. | 

Mr. P. Satyanarayana Rao, for the Appel- 
lant.’ 

Mr. V. Govindarajachavi, for the Respond» 
ents.’ 

_Judgment.—This second appeal arises 
suit brought by the plaintiff 
(appellant) for the recovery of a certain 
sum of money alleged to be due to him 
by way of contribution from the defendants 
in respectof a payment of Rs. 3,500 made 
by him in satisfaction of aclaim for com- 
pensation -or damages on account of the 
breach of a covenant contained in a regis- 
tered sale-deed, Ex. B. The first Court 


‘gavea decree in plaintiff's favour for a 
‘sum of Rs. 562-8-0 with proportionate costs, 


The lower Appellate Court reversed that 
decree and dismissed the plaintiff's suit. 
Hence this second appeal. 


Itis clear that by reason of the execu- 
tion of the sale-deed, Ex. B, by three persons 
including the plaintiff's deceased father 
there wasa joint covenant for title and 
quiet enjoyment in that sale-deed. On 
account ofa defect in the title of the 


vendors as regards the full extent covered 


by the  sale-deed, it is found 
by the first Court that the payment of 
Rs. 3,500 by the plaintiff's father in satis- 
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faction of the claim for compensation or 
damages set up bythe Cotton Press, the 
vendee under Ex. B, was in no sense an 
overpayment, but, on the other hand, it 
was an adequate compensation paid in 
respect of the loss sustained by the Cotton 
Press, inrespect of 4,287 yards of site. 
That finding is, in my opinion, based upon 
a proper appreciation of the evidence and 
thoughthe lower Appellate Oourt has not 
dealt with it, I have no hesitation in accept- 
ing that finding as correct. It is true that the 
plaintiff's father when he made the payment 
. in question did not previously consult 
the co-vendors and take their consent. 
There is no doubt that the liability. to com- 
pensate in respect of the breach of the 
. covenant contained in Ex. B was joint and 
several. This case, therefore,comes under 
s. 43, Contract Act, though there is some 
doubt whether s. 69 would apply or not, 
Inorder to resist such a claim the defen- 
dants may show that on the date of the 
alleged paymentthe Cotton Press‘was not 
entitled to recover so much amount as 
compensation and say that the claim for 
compensation was itself barred by limitation, 
As regards the first point, I have already 
. found that the amount paid by the plaint- 
iff's father was in no sense an overpayment, 
Then, on the question of limitation, the 
learned District Munsif has found that the 
claim of the Coston Press for compensation 
in respect of 4, 287 yards of site lost was 
not barred on the date of the payment 
viz, 22nd November, 1924. ‘The correctness 
of this finding has been attacked by the 
learned Advocate forthe respondents with 
great insistence, The question though at 
first sight presents some difficulty is, in my 
„opinion, easy ofsolution if the facts of this 
„case are viewed in a proper perspective, 
I cannot accede tothe contention that by 
reason of the décree of the Sub-Court, 
‘dated 23rd April, 1919, the sale under 
Ex. B should be deemed to be a void sale, 
.i. e. the sle was void ab initio. If, with 
„respect to a portion of the property sold 
under a registered sale-deed it was found 
that the vendors had a defective tible 
and by reasonof that finding the purchaser 
could næ take possession of that portion, 
it should not be said that the whole sale 
became void. It was open to the vendee to 
avoid the saleitself onthe ground that the 
entire extent stipulated for was not put in 
his possession, or he might claim compensa- 
tion or damagesin respect of the portion 
lost on the ground ‘of partial failure’ of 
consideration. 
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In asimilar case it was held that the 
suit for compensation for breach of express 
or implied covenant of title and quiet 
enjoyment inrespect of a registered sale- 
deed was governed by Art. 116, Limitation 


Act though the case may be 
brought under Art. 97, also vide 
the decision in Sigamani Pandithan 


v. Manibadra Nainar (1) and also the deci- 
sion in Muhammad Ali Sheriff v. Venkata- 
pathi Raju (2). Under Art. 97 the starting 
point of limitationisthe date of the. failure 
. of consideration, which would be the date 
of the decree of thefirst Court wherein the 
defect in thetitle of the vendor has been 
recognized. The starting point for limita- 
tion under Art. 97 isnot postponed to the 
date of the final decree in such a litigation 


‘ but the case may be brought under Art. 


116 also which gives a period of six years’ 
limitation onthe ground that the breach 
was in respect of a contract ‘in writing 
registered, Itseemsto me that the two 
‘articles mustbe read together and the 
extended period of limitation, viz., six years 
should be allowed in the present case 
taking thestarting point of limitation 
as the date of the failure of consideration 
_forthesale. In thisview theCotton Press 


~ had six years’ time to sue for compensation 


from 23rd April, 1919,the date of the Sub- 

- Court's decree, It follows therefore that 
when the payment in question was made by 
the plaintiff's father on 22nd November, 1924, 
the claim of the Cotton Press was subsisting, 
In this case therefore the defendants cannot 
attack the paymentin question ‘on either of 
the two grounds above set forth. 

If it is a valid and bona fide payment 
made by the plaintiff's father, he has every 
right tosue the joint promisors, viz., the co- 
vendors, under s.43, Contract Act, for con- 
tribution. Ths present suit has been lodged 
as against one of the co-vendors. `The lower 
Appellate Court has overlooked these aspects 
of the case and confined its attention solely 
toone point, viz. that the plaintiffs father 
alone settled the claim with the Cotton Press 
without consulting the co-vendors and made 
the payment in question. It is not on the 
ground that the co-vendors have either 
consented to the arrangement or acquiesced 
in itthat this claim is put forward buton the 
general law as set forth in s. 43, Contract 
Act, the claim is sought to be justified. In 


(1) 91 Ind. Cas. 514; AT R 1928 Mad 255; 99 MLJ 
668; 22 L W 704. 

(2) 60 Ind. Oas. 235; ATR 1920 Mad. 934; 11L W 
537; 39 M L J 449,27 ML T 304. 
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this connection another contention which, 
I may say, is one that isset- up newly in this 
second appeal, was raised by the learned 
- Advocate for the respondents, because of an 
‘allegation in the plaint that the plaintiff's 
father and the other two pérsons were 
- partners and were carrying on the partner- 
ship business before the execution of the sale- 
-deed in question. It is argued that any 
-claim ofthe plaintiff's father in respect of 
. the alleged payment must be deemed to 
_relateto anitemof the partnership and it 
_cannot be separately sued for. This objec- 
“ "tion was never raised in either of the courts 
below; on the other hand, there is no warrant 
for holding that at the time of the payment 
in question by. the -plaintiff's father, there 
“wasa subsisting partnership between him 
. and the other two persons. 
that they were partners on the date of the 
sale-deed Ex. B, there isno warrant for the 
inference that when the sum of Ra. 3,500 
was paid long’ after. the? sale-deed, the 
partnership continued. If the defendants 
wanted to avail themselves of such a 
technical objection to non-suit the plaintiff, 


they must have made the necessary aver- - 


ments in the written statement and taken an 
issue on this point. I am not therefore 
inclined to entertain a new plea which is now 
raised in second appeal. sn 

As the plaintiffs claim is not open to any 
legal objection, the mere fact that the 
previous consent of. the other two persons 
was not obtained is no ground for disallow- 
ing it. I cannot agree with-the decision of 
the lower Appellate Court and I accordingly 
get ib aside and -reslore the decree of the 
District Munsif with costsin all the Courts. 

N. KA. Appeal dismissed. 


BOMBAY. HIGH COURT. 
Appeal from Order No. 47 of 1931. 
A December 7, 1932. 


A BAKER, J. | 
NARAYAN RAYAJI KULKARNI 
— APPELLANT 


- versus 
RANGO RAMCHANDRA KULKARNI 
RESPONDENT. 

Civil Procedure Code ‘Act V of 1908), O.. XLIII, 
r. 1, O. XLVII, r.?—Appeal from order - granting 
review — Rule in Bombay—Insufficiency of court-fee 
-on application for review—Whether ground For 
Teview, 

In the Presidency of Bombay an appeal from an 
‘order granting areview can lie only on the grounds 
mentioned in O. XLVII, r.7, of the Civil Procedure 
Code, since{O. XLII, r. J, cl. (w), has been 
repealed by the Bombay High Court. Consequently, 
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- plaintiff obtained a decree for partition in 
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an appeal does not lie on the ground of iusufficieney 
of court-fee stamp, this not being a ground of 
appeal under O XULVII,r. 7. Kunversi v. Pitam- 
berdas {1} and Shkidramappa v: Gurushantappa (2), 


relied on. 

Appeal against an order of the 
-First Class Subordinate Judge at Dharwar, 
in Special Miscellaneous Application No. 44 
of 1930. 

Mr. R. A. Jahagirdar, for the Appellant. 

Mr. S. R. Parulekar, for the Respondent. 

Judgment—This is an appeal against an 
order by the First Class Subordinate Judge 
of Dharwar granting a review of an order 
made determining mesne profits in execu- 
The facts are that the 


1922 awarding him a one-third sharein the 
property with mesne profits, which was con- 


- firmed by the High Court in 1925. In 1927 


the plaintiff applied tothe lower Court to 
determine the mesne profits under O. XX, 
r. 129. The defendant put in a written 
statement. Certain issues were framed, 
evidence recorded, and the Subordinate 
Judge determined the amount due for mesne 
profits in July, 1930. But a month later the 
amount found due was corrected and re- 
duced by about Rs. 300 on the ground that 
there had been a miscalculation. There- 


. after the defendant applied for a review of 


the order on the ground that the lower 
Court did not take into consideration 
several ofthe points which were alleged in 
his written statement and the purshis which 
had been putin byhim. This application 
was filed on aneight annas stamp, and was 
stated to be either for review or under 
s. 151. of the Civil Procedure Code. The 
judgment-debtor wanted to set off the sum 


‘of - Rs. 3,832 as against the mesne profits 


which had -been found due from him. 
This application for review was granted. 
The judgment-creditor has appealed’ on the 
ground that the application for review was 
insufficiently stamped, and on certain points 
which affect the merits. . 

A preliminary cbjection has been taken 
by the respondent that no appeal lies, 
inasmuch as by the rules framed by this 
High Court, O. KLIH, r-1,cl. (w), has been 


‘repealed, and an appeal against an order’ 


granting a review will only He under the 
provisions of O. “XLVII, vr. 7. It is 
admitted that this is so, and the point has 
been made clear in Kunverst v. Pitamber- 
das (1), followed in Shidramappa v. Guru- 
shantappa (2). In the Presidency of Bom- 
(1)107 Ind. Cas 50; 29 Bom. L R 1355; AIR 1927 
Bom. 599. 
~ (2) 116 Ind. Cas. 227; 31 Bom. LR 137; ALR 1929 
Bom, 1830, j 7 
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“bay an appeal from an ‘order granting a 
review can lie only on the grounds men- 
tioned in O. XLVI, r. 7, of the Civil 
Procedure Code, since O. XLIIT, r. 1, cl. (w), 
thas been repealed by the Bombay. High 
Court. It-is contended that the present 
appeal does not fulfil any of the condi- 
tions of O. XLVII, r 7, which only provides 
for an appeal on the ground that the appli- 
cation was in contravention of the provi- 
sionsofr.2orr. 4 of O. XLVII, or was 
made after the expiry of the period of 
limitation none of which apply. Rule 2 
refers toapplication for review ofa decree 
or order of a court, not being a High Court 
upon some ground other than the discovery 
of such new and important matter or evi- 
dence es is referred toinr. 1, or the exis- 
tence of aclerical or arithmetical mistake 
or error, being made only to the Judge 
who passed the decree. Admittedly this 
application was madeto the same Judge, 
sor. 2 does not apply. Rule 4 refers to 
notice being given to the opposite party, 
which has been done in thiscase, andr. 4 
too ‘does not apply. Also there is no ques- 
tion of limitation. Hence the appeal would 
not lie. The learned Advocate for the 
appellant. concedes that ordinarily speaking 
an appeal would lie only under the provi- 
sions of O. XLVII, r. 7, and that the 
present appeal does not conform with the 
requirements of that rule, but he contends 
that the application for review is not really 
an application for review atall, because it 
is not correctly stamped as provided by 
Sch. I, Arts. 4 and 5 of the Court Fees 
Act, 1870, by which the fee payable on an 
application for review is the same as that 
on the plaint or memorandum of appeal 
or half of it if it is made within a period of 
ninety days, as the present application 
was and hecontends that inasmuch asthe 
fee leviable isascertainable, for the amount 
awarded by the court in its order was 
Rs. 5,875, and the judgment-debtor now 


wants relief in respect of Rs. 3,832, the 
amount of court-fee payable would be on 
half the amount awarded. And as no 


court-fee was paid, the present application 
for review isa nullity. Thatis a contention 
which should have been and was asa matter 
of fact taken when the application for re- 
view was presented. ‘he Judge has dealt 
with it in his judgment as a preliminary 
issue, and he finds that the court-fee paid 
is sufficient and proper, and subsequently 
on the merits hegranied the application for 
review. Now whether the finding of the 
lower Court that the court-fee paid is pro- 
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per, is right or wrong, and on reference to 
the cases on which he relies I think it is 
almost certainly right, that makes no differe- 
nce, because once he has granted the ap- 
plication for review, on whatever grounds 
he has granted it, the appeal against it can 
only be made under the conditions laid 
down in O. XLVII, 1. 7, and the question of 
the application for review being” insuffici- 
ently stamped is not one of the grounds 
mentioned in O. XLVI, r. 7, as beinga 
proper ground for an objection. Iam there- 
fore, of opinion that the present appeal 
would not lie, because O. XLVII, 1. 7, is a” 
bar to it, and therefore we cannot go into 
the question of whether the court-fee paid 
was sufficient or not. That is a question 
which was considered by the lower Court and 
decided by it. The resultisthat the appeal 
must be dismissed with costs. 
N-A. Appeal dismissed. 


LAHORE HIGH COURT. 
First Civil Appeal No. 2321 of 1929, 
May 30, 1933. 
Jat LAL AND ABDUL RASHID, JJ. 
GURDIT SINGH AND OTHERS — 
DEFENDANTS - APPELLANTS 


versus 
FAKIR CHAND—PLAINTIPF - 
RESPONDENT, 

Torts—Assault and battery—Damages -Guiding 
Principles ~Deliberately piercing the eyes — Exemplary 
damages, 

In the cass of assault and battery ths injured 
person is entitled to damages for personal suffering 
and for loss of enjoyment of life and also to actual 
pecuniary loss resulting to, and the expenses rea- 
gonably incurred by,him. if he is engaged in a 
profession, trade or other occupation, he must be 
compensated for the probable future loss by reason 
of incapacity or diminished capacity to work Sorabji 
Hormusji v. Jamshedji Merwanji (2), referred to, 

Where the assault isdeliberate and wanton, sub- 
stantial and exemplary damages may be awarded. 

Where the respondent was waylaid by the ap- 
pellauts who déliberately proceeded to pierce his 
eyes so that there may be no chance of his regain- 
ing his eye-sight : 

Held, that an award of Rs. 10,000 as damages was 
not excessive, 

First Civil Appeal from the decree of the 
Subordinate Judge, First Class, Amritsar, 
dated the 10th June, 1929. 

Mr. Din Dayal Khanna, for the Appel- 
lants. A 

Mr. M. C. Mahajan, for the Respondent. 


Abdul Rashid, J.—This appeal has 
arisen out of an action brought “by the 
plaintiff Fakir Chand against the defend- 
ants, Gurdit Singh, Thakar Singh, Achhar 
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Singh and Kishan Singh for recovery of 
Rs. 15,000 on account of damages for assault 
and battery. lt is beyond dispute that 
_ the plaintiff was brutally assaulted by the 
defendants on the 8th November, 1927. 
Both his eyes were pierced by some sharp 
pointed weapon, the ulna bone of his left 
forearm was fractured, a grievous injury 
_was inflicted on his right leg and nine 
simple hurts on other parts of his body. 
The defendants were convicted under ss. 326 
_and 3941-397, Indian Penal Code, with res- 
pect to this incident and sentenced to ten 
.. years’ rigorous imprisonment and Rs. 1,000 
““fine each. Itwas ordered out that out of 
the fine Rs. 2,000 should be paid to the 
plaintiff. In the present suit the plaintiff 
claimed Rs. 10,000for the total loss of his 
“eye-sight and the pain and suffering caused 
‘thereby, Rs. 6,500 for the loss of earnings 
and Rs. 500 for medical expenses incurred 
by him. After deducting Rs. 2,000 allowed 
to him as a result of the criminal trial a 
decree for Rs. 15,000 was prayed for, The 
trial Court has granted a decree for 
Rs. 13,400 and proportionate costs and the 
defendants, Gurdit Singh, Kishan Singh and 
a Singh, have instituted this ap- 

eal. l 

j Tt was urged on behalf of the appellants 
that it had not been proved that the res- 
pondent had spent Rs. 400 as medical 
expenses on his treatment, that the sum of 
Rs, 10,000 awarded as damages for the loss 
of eyesight, pain and suffering was exces- 
sive and that the loss of earnings would not 
amount to Rs, 6,500 as the respondent was 
already 45 yearsof age when he was assault- 
ed, 
Tam ofthe opinion that theevidence of 
“Ram Singh P.W. No. 4, Jagat Singh P, W. 
No. 7,Amritsaria P. W. No. 8 and Fakir 
Chand P. W. No.9 establishes the fact that 
the respondent incurred expenses exceeding 
Rs. 400 during the course of his treatment. 

As far as damages for the loss of eye- 

sight, pain and suffering are concerned, the 
sum of Rs. 10,000 awarded by the trial 
Court does not seem to be excessive. It 
was observed in Sri Ram v. Delhi Electric 
Tramways and Lighting Co. (1), that “the 
principles which guide the court in estimat- 
ing damagesin a case of this kind are well 
established and do not admit of any contro- 
versy. The injured person is entitled to 
damages for personal suffering and-for loss 
of enjoyment of life and also to actual pecu- 
niary léss resulting to and the expenses 
ay 49 Ind. Cas. 435; 75P R 1919; 18 PW R 
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reasonably incurred by him. If he is" 
engaged in a profession, trade or other 
occupation, he must be compensated for the 
probable future loss by reason of incapacity 
or diminished capacity to work.” Dr. 
Ghulam Mohammad P. W. No. 3 has de- 
posed that the plaintiff must have suffered 
severe pain during the time that he was in 
hospital, 7. e, from the 8th Novem- 
ber to the 26th December, 1927. The 
total loss of eyesight has deprived . 
the plaintiff of all enjoyment of life 
and will continue to cause acute suffering 
tohim as long as he lives. In Sorabji Hor- 
musji v. Jamshedji Merwanj. (2) Rs. 10,000 
were awarded for pain and suffering caused 
to a person whohad lost one of his legs 
as aresult of an accident caused by the 
negligence of the defendant. In the present 
case the assault on the respondent was” 
deliberate and wanton. In such cases sub- 
stantial and exemplary damages are award- 
ed which is not the case when the injury 
is caused by a mere rash and negligent act, 
The law on this point is summed up in 
Ramaswamy Iyer's Law of Torts pages 5§ 
to 58. It has been observed in Pollock's 
Law of Torts page 189 (12th Edition) that; 

‘where there is a great injury without the possi- 
bility of measuring compensation by any numerical 
rule, juries have been not only allowed but en- 
couraged to give damages that express indignation 
at the defendant's wrong rather than a value cet 
upon the plaintiff's loss. Damages awarded on this 
principle are called exemplary or vindictive. Tha 
kind of wrongs to which they are applicable dre thosa 
which besides the violation ofa right. onthe actual 
damage, import insult or outrage and so are not 
merely injuries but injurie@ inthe strictest Roman 
sense of the term .......Thetort is aggravated by the 
evil motive " 


The respondent was waylaid by the ap- 


‘pellanis who deliberately proceeded to 


pierce his eyes so that there may be no 
chance of his regaining his eyesight. In 
such acase I am of opinion that the trial 
Court acted rightly in fixing the amount of 
damages at Rs. 10,000. 

It has been, established by the ‘evidence 
on the recofd that the respondent was 
eaining between Rs. 70 to Rs. 89 a monih. 
The evidence of Sardar Jawahar Singh P. 
W. No. 1 Manager Bedi Ramkishan and 
Lala Ishar Das P. W. No. 2, a merchant of 
Amritsar iscogent and convincing and I 
do not see any reason why” this evidence 
should not be relied upon. In the ordi- 
nary course of things it must be assumed 
that the respondent would have continued- 
earning Rs. 70 to Rs. 85 a month till the age 
of 55. In cass his income be takento be 
(2) 21 Tad. Qas. 705; 38 B 552; 15 Bom. L K 
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only Rs. 45 amonth even thenhe is entitled 
to Rs. 5,000 on account of Joss of income 
and this is the amount that the trial Court 
has awarded under this head. 

For the reasons given above I would 
affirm the decree of the trial Court and 
dismiss this appeal with costs. 

Jai Lal, J.—I agree. 


Nua, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 106 of 1932. 
March 2, 1933, 

THOM AND RACHHPAL SINGE, JJ, 
NAGESHAR PRASAD—Soreity— 

APPELLANT 


versus = 
Firu GULZARI LAL-NARAIN DAS— 
AND ANOTHER J UDGMENT-DEBTORS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss 2, 151— 


Order on application for cancellation of surety bond - 


Whether appealable—Revision—Party not availing 
of right of appeal or revision—Whether can invoke 
inherent jurisdiction of court—Decree—Tests to see 
if decree or order is a nullity or mere irregulari- 
ty. 
; ee order passed on an application by a surety for 
Nc Seer ka to have his surety bond cancelled, 
e having discharged his obligation thereunder, is 
not a decree inasmuch as it is not made inan 
application against the surety by the decree-holder, 
and is conséquently notappealable. The remedy 
of the injured party is only by way cf 
Ram Kishun v. Lalta Singh (1) and Ramanathan 
Pillai v.Doraiswami Aiyangar (?), referred to 
Where a party considers a decree or orderof the 
court unjust and bas neglected to avail himself of 
the remedy provided by the Code of Oivil Proeasdure, 
£. g, hisright of appeal or of application in revi- 
sion, itis not open to him subsequently to invite 
the court by virtue of its inherent jurisdiction reserved 
by s. 151 todisturb that decree or order which he 
has failed to challenge in ‘he statutory manner and 
within the statutory period. 
“ One well-established test of whether an order 
or decree isa nullity or a mere irregularity is: is 
it open to the parties against whom the decree or 
order is passed to waive objection to it? Ashutosh 
Sikdar v. Behari Lal Kirtunia (3), relied on. 


Second Civil Appeal from the decision 
of the Additional Suh-Judge, Ballia, dated 
the 7th November, 1931. . 

i Mr. Krishna Murari Lal, for the Appel- 
ant. 

Messrs. N. P. Asthana, Gopalji Mehrotra 
and J. P. Bhargava, for the Respondents. 


Judgment. —The respondents, the firm 
Gulzari Lal-Narain Das, obtained simple 
decree against one Raghunath Prasad on 
26th April, 1926. In execution thereof 
Raghunath Prasad was arrested on 20th 


NAGESHAR PRASAD V. GULZARI LAL-NARAIN DAS. 


revision. ` 


731 


April, 1929. On this date Raghunath filed 
an application in thecourt of the Munsif 
of Rasra, in which he stated that it was his 
intention to apply to be adjudged insolvent 
and in respect whereof he craved his release, 
Thecourt ordered his release and’ stayed 
execution proceedings on condition that he 
furnished security under s. 55 (4), Civil 
Procedure Code. The judgment-debtor 
furnished the appellant Nageshar Prasad 
as surety. The latter executed a surety 
bond under which he undertook (1) that 
the judgment-debtor would file an in- 
solvency application in the court of the 
District Judge, and (2) that he as surety 
would produce the judgment-debtor in the 
court onthe date tobe fixed by the court. 
The date tixed was 2lst May, 1929. On 7th 
May the application to be declared an 
insolvent was filed by the judgment-debtor, 
On 2!stMay the judgment-debtor was pro- 
duced in court. On 23rd May the appellant 
applied to have his surety bond cancelled 
in respect that he had discharged the 
obligations undertaken by him thereunder, 
Parties were heard upon this application 
and on thesame day namely, 3rd May, the 
court passed an order discharging the ap- 
pellant, 

The insolvency application of the judg- 
ment-debtor was eventually rejected some 
time afler the surety had been discharged, 
Thereupon the decree-holder applied on 
10th July, 1930, foran order that the ap- 
pellant be ordained to produce the judg- 
ment-debtor and in default thereof that 
execution should be enforceable against 
the appellant. As the surety-bond has been 
cancelled by the order of 23rd May, 1929, 
the respondent filed a further application 
on 28th July in which he prayed that this 
order be set aside by the court in the 
exercise of its inherent jurisdiction reserved 
to itby s. 151, Civil Procedure Code. On 
28th July, 1930, it was not open to the 
respondent tochallenge the order of May, 
1929, by way of appeal, the statutory period 
for appeal having expired. The learned 
Munsif held thatitwas not open to the 
court to disturb the order of 23rd May, 1929, 
asthe respcndent had neglected to avail 
himself of his statutory remedy. Having 
failed totake advantage of this statutory 
remedy itwas not open to respondent to 
invoke the provisions of s.151. He accord- 
ingly dismissed the respondent's application 
against theappellant. The learned Addi- 
tional Subordinate Judgein the lower Ap- 
pellate Court has held thatthe order of 
23rd May, 1929, discharging surety is null 
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‘and void, and he has accordingly allowed 
“the respondent’s claim. 
The argument: that the respondent was 
entitled under s. 151 to have the order of 
. 23rd May, 1929, reviewed and set aside 
was not pressed before us in appeal. It 
was contended at some length that the 
_ordér inasmuch asit was not made in an 
‘application against the surety by the 
decree-holder was not a decree within the 
meaning of the Code of Civil Procedure. It 


“was not appealable and the remedy of appeal - 


-was therefore not available to the respond- 
reif. With this argument we are in agree- 
ment and in this connection we refer to two 
‘rulings, viz, Ram Kishun v. Lalita Singh 
(1) and Ramanathan Pillai v. Doraiswami 
Aiyangar (2), These two rulings clearly 
‘support the respondent’s contention in this 
connection. It was admitted, however, that 
-the respondent had a remedy by way of 
revision. Itis well established that where 
a party considers a decree or order of the 
eourt unjust and has neglected: to avail 
himself of the remedy provided by the Code 
of Civil Procedure, e. g., his right of appeal 
or of- application in revision, if is not open 
to him subsequently to invite the court by 
virtue of its inherent jurisdiction reserved 
by s. 151 to disturb that decree or order 
which he has failed to challenge in the 
statutory manner and within the statutory 
period, But as already remarked this point 
was given up by the respondent in the 
course of the hearing. 


-In support of his appeal the appellant 
has argued that he is no longer a surety, 
by the order of 23rd May, 1929, his respon- 
sibility under his surety-bond has been 
cancelled, and that therefore the court can- 
not hold him liable under it. The respond- 
ent has argued in reply that the surety-bond 
was executed under s. 55 (4), Civil Proce- 
dure Code, and could not be cancelled till 
the termination of the insolvency proceed- 
ings. ‘We have considered the terms of 
the bond. Upon the faciof it the bond does 
not appear to have been executed under 
any section of the Code of Civil Procedure. 
No reference is made tos. 55 (4). It may 
be that the court should not have accepted 
that bond as executed, but the fact is that 
it did accept the bond without any objection 
on: the part of the respondent. In these 


circumstances we are of opinion that the. 


(1)-112 Ipd Cas 534; A I R1928 All 527,51 A 
316: 26 A L J 1160. . 
(9) 55 Ind. Gas 363; A IR 1920 Mad. 75; 43 M 
325 38 M L J65; 11 LW45; (1920) M WN 114; 
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appellant is entitled to stand upon. the 
terms of the bond, and it is not open to the 


_respondent to have imported into the bond 


provisions which are not there. 

The appellant argued in the second place 
that assuming that the order of 23rd May, 
1929, was a bad order ib cannot now be 
challenged since the respondent did not 
take steps to challenge it timeously. We 
have already dealt with his argument with 
which we have declared our agreement. 
The respondent, however, contended that 
the order of 23rd May, 1929, was ab initio 
null and void. The lower Court has stayed 
execution proceedings pending the deter- 
mination of ‘the insolvency proceedings 
and the latter not having been terminated 
upon 23rd May, 1929, the court he main- 
tained had no jurisdiction to pass the order 
cancelling the bond on the date. Weare 
unable to accept this contention. It was 
not disputed by the learned Counsel for the 
respondent that the lower Court had juris- 
diction to entertain the application made 
upon 23rd May, 1929, by the appellant for 
his discharge as surety, Further it is pose 
sible to envisage many circumstances in 
which the granting of such an order upon 
an application for discharge would not only 
be within the jurisdiction of the court but 
indeed just and equitable. We cannot 
therefore regard the order of discharge of 
23rd May, 1929, as a fundamental nu'lity 
which the respondent was and is entitled to 
ignore. We are ofopinion that the order 
was a just order in the circumstances, but 
just or unjust, 16 certainly was not a nullity. 
Whether a decree or order of the court is a 
nullity or not may sometimes be a somewhat 
complicated problem. Theremay be border 
line-cases where the question is attended 
by a considerable difficulty. This matter 
was considered in the case of Ashutosh Sik- 
dar v. Behari Lal Kirtunia (3). In the 
course of their judgment their Lordships of 
the Privy Council stated that one well- 
established test of whether an order or de- 
cree is a nullity ora mere irregularity is: 
is it open to the parties against whom the 
decree or order is passed to waive objection 
to it. Applying that test in the present 
case itis clear that the order of 23rd May, 
1929, was not a nullity. It was an order 
which the court had jurisdiction to pass upon 
consideration of the appellant’s application 
for discharge. We hold (1) that the order 
of 23rd May, 1929, is sound in law; (2) that 
in any event it cannot be challenged by 
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“the respondent; and (3) that the appellant 
has been discharged as surety in connection 
with the proceedings against Raghunath 
Prasad. In the result the appealis allowed. 
The appellant will have his costs through- 
out. 


Wea. Appeal allowed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1114 of 1928. 
August 5, 1932. ‘ 
SUNDARAM UHETTY, J, 
(Sri Rajah Velugotit) GOVINDA KRISHNA 
YACHENDRULAVARU BAHADUR 
— DEFENDANT—APPELLANT 


TETSUS 
KAMIREDDI RAMAKRISHNA REDDI 
— PLAINTIFF —RESPONDENT. 
Madras Estates Land Act (I of 1908), s. 46—Pur- 
chaser of land from ryot—Suit for declaration and 
injunction against land-holder not to recover kist on 


land more than particular area in possession—Main-~ - 


tainability in Civil Court—-Remedy of purchaser. 

It is not open toa purchaser of land from a 
ryot to sue in the Civil Court fora declaration and 
injunction against the Jandholder from seeking to 
recover kist on any property more than the parti- 
cular area of land alleged to be in his possession.. 


The procedure forsuch a purchaser is that prescrib-- 


ed ins. 146 of tho Madras Estates Land Act, and his 
omission to follow that procedure, bars his asking 
for a similar relief by a civil suit. 


Second Civil Appeal from a decree of 
the District Judge, Nellore,in A, S. No. 109 
of 1927. 4 

Mr. M. Venkatasubbiah for the Advocate- 
General, forthe Appellant 

Mr. P. Srikantam, for the Respondent. 

Judgment.—This second appeal arises 
out ofa suit filed by the plaintiff-respondent 
for an injunction against defendant No. 1, 
the Maharajahof Venkatagiri, from seeking 
torecover cist on the basis of an extent of 
277 acres in the holding comprised in patta 
No. 108 of the Kanur ‘village. In the first 
Court the plaintiff succeeded in getting a 
decree for an injunction restraining defend- 
ant-No. 1 from taking -any proceedings for 
therecovery of ciston anything more than 
182 acres and 50cents. That decree was 
confirmed by the learned District Judge. ` 

In this second appeal it is contended that 
a suit of this kind was not maintainable in 
a Civil Court. The plaintiffs a purchaser 
of a major portion of the plaint-mentioned 
land from defendant No: 2 in 1917. The 
arrear of cist in respect of which defendant 
No. 1 is alleged to have taken proceedings 
under s. 112, Estates Land Act, for the salé 
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ofthe holding is due for Fasli 1333. The 
principle governing a case of this kind seems 
to be, that ifthe plaintiff had an effectual 
suit or an application ina 
Revenue Court for averting the injury now 
complained of, he should have resorted to 
that remedy and should nót be allowed to 
seek it by means of a civil suit. Itis clear 
that the plaintiff who has not yet been 
recognized asthe registered pattadar cannot 
maintain any suit under s. 112 ofthe Act, 
because a suit under that section could be 
filed only by the defaulter, who should 
necessarily be the registered pattadar, and 
that too on the service of the notice mentioned 
in that section on him. If that remedy is 
not open to the plaintiff, we have next to 
see whether he had any other remedy under 
the Estates Land Act. In view of theruling 
of this High Court in Ramanathan Chetti v. 
Arunachalam Chettiar (1) a purchaser of a 
land from a raiyat, though his transfer was 
not recognized by the landholder, could still 
file a suit under s. 55 of the Act for the grant 
of a patia in such terms as the raiyat would 
be entitled to receive. If such a suit had 
been filed by the plaintiff in a Revenue 
Court even before Fasli 1333—and he had 
ample opportunity for filing such a suit 
since the date of his -purchase—defendant 
No.1 would not have been able to take 
proceedings for the recovery of the cist on 
the basis of an extent of 277 acres odd for 
Fasli 1333. Therewas also another remedy 
open to the plaintif even before Fasli 1333: 
Under s.146 of the Act he should have 


. applied for the transfer of the patta to his 


name. Oné course allowed fcr it is a joint 
application by the transferor and the trans- 
feree communicating to the landholder the 
fact of the transfer. 

It is urged that such a course was not 
available tothe plaintiff, because of the 
enmity between him and the transferor. Ib 
is possible that the transferor would not join 
the plaintiff in giving sucha notice. But 
there is another course provided for in the 
same section and that isa proceeding in a 
Civil Comt for an order of that court 
establishing the alleged transfer, There 
was nothing to prevent the- plaintiff from 
instituting such a proceeding. If he 
obtained such anorder of the Civil Court, a 
copy of that order might be produced before 
the landholder who would be bound to 
recognize the transfer on the - basis of that 
order. There is no excuse for the gmission 
on the part of the plaintiff to have recourse 


(D) 60 Ind. Cas. 816; AI R1921 Mad. 557; 44M 
43; 39M LJ 474, 
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to that proceeding. In the face of these 
facts the principle of the decision reported 


as Irulappan Servai v. Veerappau (2) has. 


to be applied to the present case. As 
regards the policy of the Estates Land Act, 
the learned Judges have observed that the 
policy is to compel any person who has 
acquired an interest in raiyati land to 
follow the procedure laid down ins. 146 if 
he wishes to be treated as a raiyat and to 
have all disputes asto procedure in rent 
sales inquired into: by the Revenue Court. 
The consequence of the omission to do so 
would be a bar to asking for a similar 
relief in a Civil Court by means of a suit and 
as was held in that case, even as a defend- 
ant he would be debarred from impeaching 
the validity of a rent sale which he could 
have otherwise disputed in a revenue 
proceeding. In this view, I have to hold that 
the present suit is not maintainable in a 
Civil Court, but I may observe that it is still 
open to the plaintiff totake the necessary 
proceeding as laid down in s. 146, Estates 
Land Act, or to institute a suit under s. 55. 
By so doing, he may exonerate the holding 
from liability to pay cist on the basis of a 
larger extent than 182 acres and 50 cents. 
But he is without any remedy in respect of 
the arrear of cist claimed to be due for Fasli 
1333. The plaintiff should only blame 
himself for these consequences on account 
of his omission to take appropriate proceed- 
ings under the Estates Land Act in due 
me. 
: Tn the result this second appeal is allowed 
and the plaintiff's suit is dismissed with 
costs in this appeal. The parties will bear 
their respective costs in the courts below. I 
may note that the appellant could even now 
stick to his undertaking given in the first 
Court and receive the cist properly payable 
on an extent of 182 acres and 50 cents on the 
plaintiff tendering that amount to him. 
N. KA. Appeal allowed. 


2) 69 Ind. Cas 918; A I R 1921 Mad. 637; 15 L 
w 99; (192 MWYN 67; 42 MLJ 113; 31 ML T 
71. 
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RANGOON HIGH COURT. 
Civil Revision Application No. 318 of 1932. 
January 30, 1933. 
BAGULEY, J. 
RAMESHWAR PANDAY— APPLICANT 
VETSUS 
NAKA SINGH AND ANOTHER— 
OPPOSITE PARTIES, 
Civil Procedure Code (Act V of 1908), 8, 11~ 
Suit for rent—Fresh suit based on contract of lease 
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— Dismissal for want of proof of tenaney—Second 
suit for compensation based on tort—Whether barred 
by res judicata. , 

The plaintiff instituted a suit against the de- 
fendant on the allegation that the latter had 
rented a room in the former's house. This suit 
was dismissed on the ground that the )ylaintiff 
did not prove the tenancy. Subsequentry plaintiff 
filed another suit against the defencant claiming 
compensation for use and occupation of that room by 
defendant. Onthe ground that the second suit 
was vresjudicata, the lower Court dismissed the 


it: 

Held, that the first suit was based on contract 
and the second on tortand there two being mutual- 
ly exclusive causes of action, when plaintiff sued 
on one of them and failed he was entitled to sue 
on the other contrary cause ofaction and con- 
sequently thə second suit was not barred by res 
judicata P. R. Saminathan v. P L. Palaniappa 
(5), applied Watson & Co v. Dhonendra Chund- 
er Mookerjee (1), Zamorin of Calicut v. Narayan- 
an Mussad (2), Kuiti Ali v. Chindan (3) and 
Girdhar Manordas v. Dayabhai Kalabhai (4), re- 
ferred to. 


Civil Revision Application against an 


order of the Small Cause Court Judge, Ran», 


goon in Civil Regular No. 7639 of 1932. 
Mr. J. C. Ghose, for the Applicant. 
Messrs. D. M. Ray and B. R. Rao, for the 

Opposite Parties. 

Judgment.—This is an application in 
revision of an order passed by the Court 
of Small Causes, Rangoon. In Civil Regu- 


lar No 2853 of 1932, the. applicant sued , 
Naka Singh on the allegation thatthe latter. 


had rented a room in house No. 95-97, 
92nd Street. He claimed rent for the 
period Ist August 1931, to 29th February, 
1932. Thetrial Court dismissed the claim. 
In the judgment the learned Judge 
Bays: 

“The points for ‘determination in this suit: (1) 
whether the defendant hired a room of house No. 
95-97 in 92nd Street,-from the plaintiff to keep a lorry 
at the rental of Rs, 18 a month : and (2) if sc, whether 
the room was used and occupied from lst August 
1931 upto 29th February, 1932.” 

The learned Judge said that the evidence 
adduced by the plaintiff was not satisfac- 
tory and that he could not hold that he had 
proved the tenancy and consequently the 
second point did not arise. After this order 
had been passed the same plaintiff filed suit 
No. 7639 of 1932. The plaint states that he 
is the owner .of house No. 95-97 in 92nd 


Street; that from August, 1931, to February, . 


1932. NakaSingh and his nephew Jangir 
Singh kepta lot of building materials and 
alorryina room in that house, that he had 
failed to establish tenancy in Suit No. 2353 
of 1932 and that he was therefore entitled 
to compensation for use and occupation of 
that room from Ist August, 1931, to 29th 
February, 1932, at Rs. 18 per month. 
Thelearned Judge passed an order hold- 


ang | 
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ing that thesuit was barred as res judicata, 


He says ihat in the former suit the plaintiff, ` 


failing to prove that defendant No.1 hired 
the room, also failed to prove that he used 


and’ occupied the room. This, I entirely 


fail to understand. He found definitely that 
the contract of lease bad not been made 
out, but he definitely came to no conclusion 
on Issue No. 2 with regard to use and occu- 
pation, Ifail to understand how the pre- 
sent suit canbe regarded as barred by res 
judicata. 


It is rather remarkable that I have been 
unableto find a single case in which an 
unsuccessful suit ona lease has been follow- 
ed bya suit for damages for use and occu 
pation and the said suit had either been 
allowed or. held to have been barred. In 
one case of the converse, Watson & Co. v. 
Dhonendra Chunder Mookerjee (1), the plain- 
tiffs filed the suit for damages.for use and 
occupation and failed because it was held 
that the land washeld upon leases. After 
this a suit was filed for rent on’ the leases 
and it was held not to be barred by res 
judicata. ` In Zamorin of Calicutv. Nara- 
yanan Mussad (2), there had been a pre- 
vious suit in which the plaintiff had tried to 


‘assert his title to the piece of land occu- 


pied by the defendants by proving that 
they held the land by a lease from the 
plaintiff. The court held that no lease had 
been executed, whereupon plaintiff brought 
a fresh suit on the strength of his title, and 
it was held that he was entitled to do so. 
This case was followed in Kutti Ali v. 
Chindan (3). In Girdhar Manordas v. 
Dayabhai Kalabhai (4), the plaintiffs had 
previously sued on the ground that the defen- 
dants held the land under certain leases, 
It was held that the leases had not been 
proved. Later on the plaintiffs brought 
another suit simplyas owners of the land 
alleging that the defendants were in occu- 
pation as tenants, but not under any parti- 
cularlease. Itwas held by a majority of the 
Full Bench that the suit was riot barred by 
res judicata. : : 


The real gist of the matter can, I- think, 


be found from a case of the Privy 
Council decided on an appeal from Ceylon, 
the Civil Procedure Code of which is the 
same as the Civil Precedure Code of this 
conntry: I referto P. R. Saminathan v. P. 


(1) 3 O & 

(2) 22 M 323, 

(3) 23 M 629, 

(4) 8B 174 (F B.) 
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L. Palaniappa (6). In this case there had 
been axsettlement- between the parties, 
some money had been paid and two promis- 
sory notes made over. The latter not having 
been paid the plaintiffs sued upon ‘them. A 
defence was raised that there had been a 
material alteration made upon them and 
the suits on the promissory notes were dis- 
missed, After this the same party had filed 
suits for certain sums referred to in the 


‘original settlement. It was held in the 
- Supreme Court that the promissory notes 


had been executed as conditional discharge 
and as they had not been paid the original 
debt remained. On appeal it was argued 
that the second trial was barred by res judi- 
cata, but the view was held by their Lord- 
ships that the claim on the promissory 
notes and an alternative claim on the 
original transactions could not have been 
joined in one suit because they are’ based 
not onthesame cause of action, but onin- 
consistent. and mutually exclusive causes 
of action. In consequence it, was held that 
the second suit was not barred by res 
judicata. 

Ifthe present plaintiff had filed the first 
suit in the alternative h® would have been 


‘first asserting that there was a lease for 


which he was entitled to recover on contract, 
and secondly, he would have to assert that 
there was no lease, that the defendant had 
infringed his right of possession and con- 
sequently that he was entitled to recover in 
tort. It seems to me that this would have 
been acting on two mutually exclusive 


‘causes of action, and conseyuently when he 


had sued on one of them and failed, accord- 
ing to the Privy Council ruling, he would 
be entitled to sue on -the other contrary 
cause of action. For these reasons I think 
that the learned Judge was wrong in hold- 
ing that the case was barred by res judicata. 
I set aside the order dismissing the suit 
and direct. that the Judge proceed with the 
hearing of the case on its merits. Respond- 
ent No. 1 who alone raised the question of 
res judicata will have to pay the costs of 
the applicant in this court. 


NA. Order sel ‘aside; 


(5) 26 Ind; Cas. 228; 411A 142; 1830 WN ‘617; 17 
New Law Reports 56;83 L J P C 131; (1914) A O618; 
110 L T 913 |P 0.) ` ae 


736 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Second Civil Appeal No. 6 of 1931. 
July 18, 1932. i 
Bosz, A. J.C. 
PANDYA RAMSHANKER—PLAINTIFF 
— APPELLANT 
versus ` 
PANDYA GULAB SHANKER AND 
ANOTHER — DEFENDANTS— RESPONDENTS, 

Mortgage—Merger—Intention—Mortgagee purchasing 
property in court sale—Sele held invalid— Right to put 
up mortgage as shield Decree becoming time-barred, 
effect of—Limitation Act (IX of 1909), 5 28, scope of 
~—Judgment, whether extinguishes security. 

A and. B jointly owned a house C who held 
a decree against A alone sold. the entire house 
though it had been held definitely by the court that 
B’s share was not bound by the decree, D who held 
a mortgage over 2's share and had obtained a pre- 
liminary-decree thereon purchased it and got posses- 
sion D did not execute his final decree. B sold 
his share to Mand Æ sued D for possession: 

Held, that D was entitled to use his mortgage as a 
shield, and that he should be paid the balance due 
under his decree before he was madeto hand over 
possession, though his right to execute the decree 
‘was time-barred, | ap 

When alower security merges in a higher the 
rights underthe former may sometimes revive for 
certain limited purposes if the latter becomes in- 
effectual. 

A decree ona mortgage does not 
debt or the security. 

The question of merger whena mortgagee acquires 
ownership depends upon the intention, and when no 
intention is expressed the court considers what is 
most advantageous for him and decides for or against 
merger accordingly. 

Section 28 “merely extinguishes the right to prc- 
perty when the period is determined for suits for 
recovery of such property,” and in 
other cases though the remedy was barred the debt 
was not extinguished. Het Ram.v. Shadi Ram (1), 
Narain Das v. Nenu (12), Arif v Jadu Nath Majum- 
dar (13), referred to, 

The doctrine of merger and shield is a wide one 
and applies whenever it is equitable that a person 
whoobtains possession of property over which he 
has acharge should have the charge satisfied before 
he is made to part with possession. 


- Appeal against the judgment of the District 
Judge, Saugor,.in Civil Appeal No. 41 of 
1930 dated the 29th November, 1930, arising 
out of Civil Suit No. 156 of 1929, decided by 
the Subordinate Judge, Second Class, 
Saugor, dated the 30th June, 1930. - 

Mr. D. N. Choudhry, R. B., for the 
Appellant. 

Mr. M. R. Bobde 
Pendharkar), for the Respondent. f 

Judgment.—For the purposes of this 
appeal the facts may be stated as follows. 
Two cousins, Jaishanker and Shankernath, 
jointly owned a certain house. In the year 
1918, one Dalchand obtained a simple 
money. decree against Shankernath alone, 
and in execution attached the whole house. 


> 


extinguish the 


PANDYA RAMSHANKER V. PANDYA GULAB SHANKER. 


-was placed 
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Jaishanker objected and on 26th March, 1920, 
his half share in the prcperty was released. 
But in spite of this apparently through some 
mistake, the whole house was sold on 18th 
June, 1921, and in due course the purchaser 
in pessessicn. It is admitfed 
that this transaction was benami and: that 
the real purchaser was the second defendant, 
whohas the same name as the judgment- 


“debtor Shankernath. 


At the date of thissale the second defend- 
ant already had aninterest in Jaishanker’s 
share inthehouse. It had been mortgaged 
to him and on 4th April,{921 he had obtained 
a preliminary decree for sale. The decree 
was made absolute cn 17th November, 1921, 
but was never executed for obvious reasons. 
He already had possession of the property, 
and naturally did not want to lose it. In 
the ‘execution proceedings he stated that 
he did not want the property to be sold and 
said he was content with a sum of 
Rs. 492-11-11 which was with the Munsiff. 
This figure appears to have beena mistake, 
for only Rs. 318-0-5 was handed over to him 
on 23rd February, 1922. The case was then 
struck off as partly satisfied. These facts 
can be gathered from Ex. P-5 the order- 
sheet in the execution proceedings conse- 
quent on the mortgage decree. The right 
to execute the decree is now barred by 
time. 

On 7th June, 1929, Jaishanker sold his half 
share in the house to the plaintiff. The 
present suit is for partition and separate 
possession as a result of this sale. 

It is admitted before me that the second 
defendant obtained no title to Jaishanker’s 
half share. But the second defendant 
states he should be allowed to use his 
mortgage asa shield, and that he should be 
paid the balance due under his decree 
before he is madeto hand over possession. 
The only question is whether this is possible 
now that his right to execute the decree is 
barred by time. 

It is argued that all rights under the 
mortgage are now merged in the decree 
and so the only right the decree-holder has , 
is to execute the decree if he can. It is 
clear he cannot do that. The decree ceased 
to be operative when 3 years had elapsed 
from the date it became absolute and after 
that it became wholly ineffective; Het Ram 
v. Shadi Ram (1). 

But that does not mean the rights under 


(1) 45 Ind Cas 798; 40 A 407 at p 409; 5 P L W 88: 
16 A LJ 607;35 MLJ1; 24 M L 192; 280 LJ 
188; (1918) M W N 518; 20 Rom L R 798; 22 OWN 
1033; 9L W 550; 12 Bur L T 73; 451 A 130 (P. O.) 
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° the mortgage are necessarily ‘extinguished’ 
When a lower security merges'in a higher 
the rights under the former may sometimes 
‘revive for certain limited ‘purposes if the 
latter becomes ineffectual. Of course no 
second- claim would lie on the mortgage 
against the mortgagor or his successors-in- 
interest to that extent: the rights under the 
mortgage are extinguished by the merger: 
13 Halsbury’s Laws of England, page 334, 
para, 469. But because the mor tgagee can 
no longer wield his mortgage as a sword it 
does not follow he cannot use it as a shield 
to protect his own interests, 


Tt was once thought, because of the deci- 
sion on In re European Central Ry.; Orien- 
tal Financial Corporation, Ex parte (2) that 
when a charge merged in a judgment, the 
highest kind of security known to the law, 


then it was ‘extinguished. But the House’ 


of Lords corrected this impression in 
Economic Life Assurance Society v. Osborne 
(3). Lord Davey pointed out that the judg- 
ment only barred a personal. action on the 
Government; it did not extinguish the 
security. The mortgage in that case was 
a possessory one. The mortgagor’ agreed 
inthe deed to’ repay the principal sum by 
a day named, and ifit was not then paid, 
to pay’ interest at 5 per cent. upon so much 
of principal as remained unpaid. There 
was-also a clause for redemption. It proved 
that the mortgagees were entitled to posses- 
sion until the principal and interest were 
fully paid in accordance with. those stipula- 
tions. The mortgagors defaulted, and were 
sued upon the.covenant. A decree was passed 
against thera in due course-which carried 
future interest at 4 per. cent. and not 5. In 
a subsequent suit the House of Lords held 
that that judgment had not extinguished the 
security, and so the morlgagees were entitl- 
ed toretain possession until the _ full 
amount of the principal with interest at 5 
per cent. had been. made good to them in 
accordance with the terms of the deed. 

This principle has been applied . in other 
cases as well, A judgment does not extin- 
guish a simple .contract debt for the pur- 
pose of bankruptcy proceedings. The 
debt is still available as 
creditor's debt: Bryant v. Withers (4);and Ex 
parte Griffiths (5); Inre King & Beasley Ex. 
parte King & Beasley (8). Nor : does -the: 


R 
Wa) (1902) A O 147; 71 LT rae 85 L T 587. 
- (4) (1813) 14 R R 603; 2M&81 


(6) (4805) 1 Q B 189. aD M& aiit; ih LI Bk. 50, R 


-(6} ( (1895) 1 Q B 189. - 
MADE PA 
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wn (pre) 4 Oh D3346 LJ Oh 57; 35 L T 583; 25. 
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obtaining: ‘of the judgment ‘for a mortgage- 
debtprevent the mortgagee from enforcing his 
security so long as the judgment remains un- 
satisfied: 21 Halsbury’s Laws of. England, 
page 326,para. 579. An Irish case to the same 
effect is quoted by Fisher in his treatise on 
Mortgage, 6th Edition, page 795, para. 1559. 
The principle is again repeated in 18 Hals- 
bary’s Laws of England, page 209 note (8). 
Sir Raslbehary Ghose considers it applies 
in India‘also;G hose on the Law of Mortgages 
in India; Volume 1, 4th Edition, pages 473- 
475. The ratio decidendi in Ahmad Bakhsh 
v. Raghubar Dayal (7). appears to be to 


‘the same effect. I am therefore of -opinion 


that the mortgage security in the -present 
case was not wholly extinguished by the 
unsatisfied decree. 

The next question is about another kind 
of merger.” Two estates became vested in 
one person when the second defendant obtain- 
ed possession of the mortgagee'sestate and 
that of the morigagor. Did that destroy the 
security? I think not. The general principle 
is given in 13 Halsbury’s Laws of. England, _ 
pages 146 and 147. It depends upon the 
intention and when no intention is express- 


‘ed the court considered what is most advan-. 


tageous for him and decides for or against 
merger accordingly. This has been applied 
to India by their Lordships of the Privy 
Council in Gokaldas Gopaldas v. Puranlal 
Premsukhdas (8) and also Dinabandhu 
Shaw Chowdhury v. Jagmaya Dasi (9) and 
Mahomed Ibrahim Hossain Khan v. Ambika 
Pershad Singh (10). It has been ‘followed 
éver since.’ In the present case there can be 
no doubt that it was for the benefit of the 
mortgagee tokeep his security alive. There- 
fore the only ‘ question which remains is 
whether limitation extinguishes - the rights 
under a mortgage. 

The point arose specifically in ‘Vithoba 
v. Gyaniram (11). Skinner, A. J: C., held 


- that this particular kind of right ‘is not 


lost even though the right to enforce the 
charge may ` be time-barred. It arose 
again in a somewhat wider form in 
Narain Das v. Nenu , (12) where the impli» 


(7) 28 Alatp 18; 320 A 229; 2ALJ 813; 7 Bom 
L RANTO LI 413: lOW N 115; 10M LJ 407; 8. 


“Sar €32; 90 O 7(P 


O). 

(8) 10 O 1035 a 1016; 11 IA 126; 4 Bar 543; 8 
lnd Jur 396 (P O 

(9) 29 O 154; 29 LAS 4 Bom L R23; 12MLJ 
73; 60 W N?209;8 Sar 217 (PO 

| (10) 14 Ind Gas 495; 39 O 527;- rT M L T 265; (1912) 
MW N 367; 9 A L J 339; 14 Bom, L R 280; 16 0 WN 
505; 150EJ4l; 22 M È J 468: ; 39 I A 65(P Ô). 

(11) 2 Ind Oas 243;5 NLR 6 

aa ue Tad Oas 491; 25 N E R MW; A IR 1929 
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cations of s. 28 of the Indian Limitation Act 
were explained. No question of charge 
was involved, but it was explained that 
s.28 merely extinguished the “right {to prop- 
erty when the period is determined for 
suits for recovery of such properti” and 
it was held that in other cases though the 
remedy was barred the debt was not 


ex- 
tinguished. Ineed not consider the other 
cases cited for these two rulings, with 


which I respectfully agree, settle the matter 
so far as these Provinces are concerned. 

It has been argued that the Privy Coun- 
cil ruling in Arif v. Jadunath Majumdar 
(13) overrides that view. I do not think 
it does. Their Lordships were dealing 
with a case of part performance and point- 
ed out that equitable doctrines cannot be 
used to override the plain provisions ofa 
Statute. But they are not being so used 
in this case. As'has just been explained 
the Limitation Act does not extinguish the 
right in cases of this kind. It only bars 
a particular type.of remedy, namely that 
of suit. 

` The decision in Het Ram v. Shadi Ram 
(1) requires a word of explanation. At 
page 410* it is stated :— 

“Che construction which their Lordships put on 
the language so used is that on the making of the 
order absolute the security aswell astheright to 
redeem are both extinguished, and that for the right 
of the mortgagee under his security there is sub- 
stituted the right toa sale conferred by the decree.” 

These remarks refer to the law as it 
ynce stood under the Transfer of Property 
Act, 1882. It has since been changed. Their 
Lordships have pointed outin a later rul- 
ing that those observations are no longer 
law: Sukhi v. Ghulam Safdar Khan (14). 

One last point remains. The second 
defendant entered into possession of the 
mortgaged property under an invalid auc- 
tion sale. He did not get a title from his 
mortgagor. It is argued that in consequ- 
ence the mortgagor’s estate didnot vest in 
him and so the doctrines of merger and 
shield have no application. I do not agree. 
The doctrine is a wide one and applies 
whenever it is equitable that a person who 
obtains possession of propertyover which 
he has acharge should have the charge 
satisfied before he is made topart with 

(18) 131 Ind Cas 762: 58 O 1235 at p 1249; AIR 
1931 P O 79; €0M L J 538; 33 L W 86:53 CL J 
359; 35 O W N 550; 15 R D 351; 8 O W N 739; 11931) 
dap Ind Rul (1931) P O 151; 33 Bom L R 

(14) 65 Ind Cas 151;43 A å69at p.475; (1921) M 
W N 445; 14 LW 162;260 WN 279; 42 MLJ 15, 


30 M LT 175; 24 Bom L R590; A I R 1922P 011; 
48 IA 465(P O). 
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possession. It was applied by their Lord- 
ship of the Privy Council in Mohamad 
Shumsood Hooda v-tSewakram (15). In that 
case the person having the charge enter- 
ed into possessionunder an invalid title. 
The same thing was done in Lomba Gomaji 
v. Vishvanath Amyuit Tilvankar (16). So 
all we have todois now to consider the 
equities, 

What are the equities here? A mort- 
gagee finds property over which he has 
a charge and against which he has obtain- 
ed a preliminary decree being sold asif it 
belonged to another man. In his anxiety 
to safeguard his own pcsition he makes 
sure of both titles. He purchases at the 
sale and also proceeds against his mort- 
gagor to the stage of a final decree. He 
obtains possession and in effect satisfies his 
mortgage decree. For eight years the mortg- 
agor does nothing. Then after the 
mortgagee's right to execute his decree is 
barred the mortgagor sells the property to 
the plaintiff who now sues for possession. 
It would be difficult to find a clearer case 
for the application of the doctrine. The 
decree of the lower Appellate Court which 
makes the plaintiff's right to possession 
conditional on his paying the second defend- 
ant Rs. 1,188-14-10 is therefore right. 

I dismiss the appeal with costs. ~ 

A , Appeal dismissed. 
` (15) 22 W R409; ILAT; 14 BL R226; 3 Sar 405; 
3 Suther 43 (P 0). 

(16) 18 B 86. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 233 of 1927. 
December 15, 1932. 

Tek CHAND AND Monrog, JJ. 
ISHAR DAS—PLAINTIFE— APPELLANT 
versus 
MAYA MAL AND OTHERS— DEFENDANTS 


- RESPONDENTS. 

Limitation Act (IX of 1908), Sch I, Art. 116— 
Mortgage—Mortgagor given right to redeem only 
after four years from date of mortgage—-Personal 
remedy against mortgagor—Limitatron—Costs— 
Mortgage suit—Defendant raising false pleas— 
Personal liability for costs of plaintiff—Civil Proce- 
dure Code (Act V of 1908,, 8. 85, O. XXXIV, r. 6—Sale 
of right of redemption—Pre-emption suit—Personal 
liability of pre-emptors. 

Where a registered mortgage-deed provided that 
the mortgage money would be paid in four years and 
that the property would beredeemed and that the 
mortgagee would be entitled to recover the amount 
any time afterfour years from date of mortgage; 

Held, that the limitation for personal remedy 
against the mortgagor wculd be six years from the 
date on which the amount would become payable 
and notsix yearsfrom ` the: date of the mortgage, 

Where in a mortgage suit.one of the defendants 
reises several pleas without any foundation whats 


4933 :. 
ever, he ought to be made psteobally liable for the 
costs ofthe plaintiff. 

On thesalé of the right of redeniption and the suc: 
ceseful termination ofa pre-emption suit as regards 
ths sale, in the absence of a contract to that effect, the 
pre-emptors are not personally liable for the mortgage 
money i 


First Civil Appeal from the «decree 
of the Senior Sub-Judge, Amritsar, 
dated the 18th October, 1926. 

Messrs. Ram Lal Anand, R. C. Soni and 
Tufail Muhammad, for the Appellant. 

Messrs. Dev Raj Sawhney and Yash Pal, 
for the Respondents. ` 

Monroe, J.—This suit was brought. to 
recover the sum of Rs. 10,500, alleged to 
he due for principal and interest on foot 
of a registered mortgage-deed dated 20th 
November, 1918, made “by Maya Mal in 
favour of Ishar Das as mortgagee. After 
the mortgage the owner of the “equity of 
redemption; Maya Mal, sold his interests 
iò defendants Nos. 2’and-3 and thereon 


there was a claim by Gobind Ram, father. 


ofdefendants Nos. 4 to7, to pre-empt the 
property by reason of the sale. On 30th 
August, 1931, Govind Ram having. died in 
the meantime, defendants Nos. 4 to7 were 
declared entitled to preempt, The mort- 
gage-deed provides as to re-payment that 
the entire mortgage-money, principal and 
remaining interest, will be paid by the 
aie in four years “from today”. 
an 
deemed and further: 


“four years hence: from today the mortgagee 


shall have every right to recover at any time he 
likes the amount dueto him under the mortgage-deed,” 


. The plaintiff in his petition of plaint 
asked fora decreefor Rs. 10,500 principal 
and interest, by sale, i. e., auction of the 
mortgaged house, and if the whole amount 
of decree with costs etc., should not be 
recovered from the mortgaged property, 
that deficiency might 
the person or other property of the defen- 
dant. The issues which were settled in the 
case sofar as weare now concerned with 
them were: Whether the plaintiff is entitled 
to a personal decree against the pre-emp- 
tors? and .if so, whether the suit for- a 
personal decree is within time ? The 
Senior Subordinate Judge of Amritsar 
on 18th October, 1926, gave a decree. for 
the mortgage-money . in the usual form 
except that in his judgment he directed 


that .the parties should - bear their own- 


costs.. He did not in his judgment give 
any. express finding on- the question. whe- 
ther the plaintiff was entitled to` a per- 
sonal decree against the pre-emptors, but 
“he decided that the ‘suit: for a` poms! 


+ 
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the mortgaged property will be re- 


be made up from. 
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decree was barred by- time holding that 
‘the-cause of action arose on 20th N ovember, 
1918, the date of the - mortgage.. Thè 
plaintiff has now appealed to. this court 
alleging that the decision of thè learned 
Subordinate Judge is wrong in holding 
that the claim for the personal decree was 


‘ barred by time in that the procedure laid © 


down by the Civil Procedure Code under 
O. XXXIV, was not followed and the 
decision of the question of personal liabil- 
ity was premature, and further in refusing 
the costs of the suit to the plaintiff, 

There can beno doubt that the learned 
Judge’s decision that the personal claim, 
if it exists, is time-barred, is wrong. On 
the express words of the mortgage already 
quoted no cause of action could.. arise 
until the -lapse of four years after the 
execution of the mortgage, and.therefore a 
suit brought within six years, from 20th 
November, 1922, the mortgage being a 
registered document, would be in time. - 
_The form of the decree is not that pro- 
“vided by the rules, nor is the decree in 
strict terms of O. XXXIV, ‘r. 6. Iam 
however of opinion „that the plaintiff is 
debarred from making any objection on 
this ground. He himself in his petition has 
only asked fora single relief in the 
terms quoted above and” he was responsi- 
ble for having an issue settled to decide 
the question, “namely, ` the issue “whether 
the plaintiff is entitled to 2 personal decree 
against the pre-emptors.” If after having 
got the issue settled in that form he:has 
neglected to bring any evidence which 
might have been available to sustain his 
claim he must: abide by the result af his 
own negligence. I mayadd that there is 
not even a tittle of evidence on the record 
to show how the pre-emptors could be 
made personally liable for the amount of 
the mortgage money, and the only ground 
that the learned Counsel for the plaintiff 
can suggest on which such a liability might 
be based is an oral contract which might 
have been madeat the time of the award 
in the pre-emption proceedings. But as I 
have stated there is no evidence whatever ' 
to support any such suggestion. As against . 
Maya Mal, the original mortgagor, so far. 
as the facts are disclosed by. the present 
record, the plaintiff may hereafter be” 
entitled to a personal decree if the proceeds 
-of the ‘sale of the ‘property should prove 
inéufficient to* discharge the claim. 

The learned Judge has given ne reason 
whatever for depriving the plaintiff‘of his 
costs of the suit and we have been unable. 
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to discover any reasdn why the ordinary 
rule should not apply. I think therefore: 
that the plaintiff is entitled to his costs 
and I would go further and say that in 
view of the conduct of Salig Ram, defen- 
dant No. 4, who raised, several pleas ‘for 
“which there was no foundation . whatever 
“he ought to be made personally liable for 
the plaintiffs costs of the suit in exoner- 
ation of the property and the persons 
now in possession of it, The result is 
therefore “that in my view ‘this appeal 
fails to personal claim against the pre-emp- 
tors. but is successful on the question of 
the cosis of the suit. “Lhe decree of. the 
lower Court will be: modified accordingly 
by a declaration that the plaintiff shall 
be at liberty’ to ‘apply for a personal 
decree against Maya Mal if the proceeds 
of the sale of the mortgage property are 
found to be insufficient, and by decreeing 
cosis Of the suit in favour of the plaintiff 
zagainst Salig Ram personally. Under all 
the circumstances' I think the parties 
ought A bear memg - OWN ‘costs of this 
appe á 
- Tek Chand, Ji ~ I agree, 
NGA L. l _ Decree modified. 
Seley 
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CALCUTTA HIGH COURT. 
Oivil Rule No. 885 of 1932, 
“December 9, 1932. - oe 
M. ©: GHOSE, J > Wk 
GouRL SHANKAR RAM KUMAR— 


ae -PuainTir¥s—PETITIONERS - - =" 


= © versus - akh, 
BASHI BHUSAN DAS BAIRAGYA— -- 
DEFENDANT— OPPOSITE Party.. SS 
- Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Interference , by, High Court, when proper— 
Omission to.consider material evidence—Mistake 7 in 
appreciation of evidence —Substantial ‘injustice to 
party., ~ 
Where subtsantial injustice, has been done to a 
party by reason of the omission of. the lower Court 
to consider material evidence or dueto mistake in 
the appreciation ol evidence, the High Court is 
entitled to interfere uncer 6. S65, Provincial Small 
_ Act. Nathuram ` Shitnarayan v. 
Dhularam Hariram (1), referred to. 2 
Civil Rule from an order of the First 
Munsif, Kutwa (Burdwan), dated the 16th 
` May, 1932. 
`~ Messrs, Hari Char an Ganguly, and Indi 
Prokash- Chatterji, for the Petitioner. ~~ 
~ Mr. Jatindra Nath Sanyal, for the Opposite 
Party. 4 


< Judgment. This i is an application under 
B 29, l ‘Provincial-Small Cause Courts Act, by 


é a 
< 


740 GolirI SHANKAR RAM V: SASHI BHUSAN Bas. . 


14410 


the plaintiff. : whose claim for a sum of 
Rs. 20 odd: for -goods supplied together wilh 
interest of Rs. Il odd has been dismissed 
by the court below. The plaintiff's case was 
that the defendant Sashi Bhusan Das 
Bairagya introduced his son Rebati to the 
plaintifs firm and asked them to supply 


` goods on credit to ‘thesaid son Rebati, that 


thereupon the plaintiff supplied biris to the 
son Rebatifor alarge sum, At the end 
a sumof Rs. 20 odd was the balance out- 
standing.~ As no payment was made the suit 
was instituted against the defendant. The 
defence was that. he did not stand surety for 
his son Rebati, that Rebati took the biris for 
himself and the defendant was not respon- 
Sible for the debts of Rebati. The court ac- 
cepted the defence view and dismissed the, 
suit. 

In 'this court itis urged that the learned 
Court below committeda material errorin ` 
the appreciation ofthe evidence that the P. 
W. No. 2, Bejan Behari Dutta, gave evidence 
that the ‘defendant himself paid Rs. 10 to 
him on account of the balance outstand- 
ing against Rebati. The amount was 
entered in the account book which was 
signed by the defendant. It is urged that . 
this important piece of documentary evidence 
was not at all considered by the court below 
and by that omission of the court the plaint- 
iff hassuffered grievous injustice not so much 
for the small sum in dispute but because a 
slur that has been cast upon his reputation 
as an honest merchant. Section 25 lays 
down that the High Court for the purpose 
of- satisfyi ing itself that a decree or an order 
made in any case decided by a Court of 
Small Causes was in accordance with the 
law may call for the case and may pass 
such order as it thinks fit. In this case the 
question is whether the court below made 
apy error oflaw. The learned Advocate for 
the petitioner has referred to many cases, 
notably the case of Nathuram Shivnar ayan 
v. Dhularam Hariram (1), in which case 
it was decided that the court had powers 
of interfering with the decision on questions 
of fact. They passage runs thus: 

“Interference in regard to appreciation of evi- 
dence should_in general only be exercised when 
there appears.to the court to be avery clear case 
of misappréciation which has resulted in injustice 
to a party and makes the decree one that cannot 
pe regarded by a revisional court as ‘according to 

aw.’ 

- Phe. learned Advocate for the opposite - 
party has quoted various decisions where the 
-court refused to interfere. On questions of 


(1) 59 Ind, Cas. 267; A 1 R 1921 Bom. 407; 45 B 
282; 22 Bom, LR 1109, 
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law it appears to me that the wording of s. 
25 allows this court to interfere where by 
reason of omission to consider material 
evidence or where by evident mistake in 
the appreciation of evidence substantial 
injustice has been done to the party. 
Bearing the above principle in mind it is 
to be considered whether in this case there 
has been substantial injustice. Itis true 
that the entry Ex. 3 was proved on the plaint- 
iffs’ side as being written by the defen- 
dant. The defendant however totally denied 
the allegation that he had paid Rs. 10, 
Unfortunately no question was asked ‘as to 
his signaturein Ex.3. But the manrier of 
-his evidence does not leave any doubt that 
he probably would have denied the signa- 
ture. The plaintiffs supplied goods to Rebati 
and not. to his father, the defendant; but the 
suit was instituted only against the defendant 
and not alsoagainst hisson. Onaccount of 
this the plaintiffs’ firm stand to lose the 
amount claimed in the suit. In my opinion 
the failure in this rule does not cast any 
slur upon the plaintiffs’ firm as merchants. 
In the result I am of opinion that there 
is no sufficient ground for interference 
in this matter. The rule is discharged. 
The parties will bear their own costs in 
this court. 
N-A. : 


Revision rejected. 


ed 


< LAHORE HIGH COURT. 
Second Civil Appeal No. 1618 of 1932, 
February 9, 1933. 


BHIDE, J. 
TILOK CHAND-CHARAN DAS— 
PLAINTIFFS —A PPELLANTS 
VETSUS 
MAHANDU—Derenpant—REsPponDEntT. 
Contract Act (IX of 1872), s 12—Unsoundness of 
mind at time of execution of document—Question as to, 


if depends on inferences—Proof of unsoundness of 


execution Onus-~-Finding as to 


mind at time of 
be challenged in 


unsaundness of mind ~ When can 


second appeal —Civil Procedure Code(Act V of 1908), 


s. 100 


The question whether a contract is invalidated 


by unsoundness of mind does not depend merely on, 


belief or unbelief of the. witnesses ' before the court, 
but depends largely upon inferences tobe drawn 
from the evidence. Ram Sundar Saha v Kali 
Narain Sen (3), relied on. [p. 741, col. 2; p. 742, col 1.] 

The question whether the defendant vas oF was 
not of sound mind has to be determined in the 
light, oi provisions of s. 12, Contract Act. [p 742, 
co. ] 5 

A finding as to the unsoundness of mind of a 
person at thetime ofexecution of a document is 
one of fact. Where, however, the finding is based 
not on direct evidence but on inferences, it can be 
challenged in second appeal, [p. 742, col. 2.] 
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When a person is proved to have lucid intervals, 
the burden of proof as tothe fact of his being of 
unsound mind at the time of execution. of a docu- 
ment is onthe person challenging the validity of 
the document. [p. 743, col. 1.) i 

Second Oivil Appeal from a decree of 
the Additional District Judge, 
dated the 2ist July, 1932. 

Mr. Ram Lal Anand I, for the 
lants. | 

Mr. A. de Mello, for the Respondents. - 

Judgment.—This was a suit for the 
recovery of Rs. 1,500, on the basis of bahi. 
account. The 
trial Court, but was dismissed on appeal 
by the learned District Judge on the ground 
that the defendant Mahandu was of un- 
sound mind at the time when he signed 
the entry in-the bahi account as regards 
the last balance, on whichthe suit was 
based. From this decision asecond appeal 
has been preferred. The finding of the 
learned District Judge, that the defendant 
was of unsound mind atthe time of the 
execution of the bahi entry is a finding of 
fact, but the learned Counsel for the ap- 
pellant has challenged it on four grounds, 
namely: (1) That the finding being based 
on expert evidence only is liable to be 
questioned in second appeal. (2) That the 
finding isinconsistent with another finding 
of the learned District Judge himself. (3) 
That the learned District Judge has over- 
looked or misconstrued certain other import- 
ant pieces of evidence. (4) That the learn- 
ed District Judge has overlooked the fact 
that there is no evidence to show that the 
defendant was of unsound mind at the 
time when he executed the bahi entry. 

In support of the first contention reli- 
ance has been placed on a Single Bench 
ruling of the Allahabad High Court : 
Altafan v. Ibrahim (1) in which it was held 
that when a finding is based on the opin- 
jon of experts it is not necessarily a find- 
{ne onfacts proved or directly demonstrat- 
ed and may be interfered with insecond 
appeal. This view was upheld by a Division 
Bench on Letters Patent Appeal: vide Mu- 
hammad Ibrahim v. Altafan (2). In Ram 
Sundar Saha v. Kali Narain Sen (3) it was 
held by à Division Bench of the Calcutta 
High Court that the question whether a 
contract is invalidated by unsoundness of 
mind does not depend merely on belief or 
unbelief of the witnesses before the court, 


(1) 75 Ind. Cas. 502; A IR 1924 All. 116; 214 L 


Je o” ° 
a3 Ind Oas 27; A LR 1925 All, 2i; 47 A243; 
Oa s: LRE A55 Oi ; 


1045: Lv. 
223) Ti Ind. Cas. 527; A I R 1927 Oal. 889, 
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suit was decreed by the 


Lyallpur, . 


é 
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but depends largely. upon inferences to be 
drawn from the evidence. That was a case 
of ‘a first appeal,’ ‘but the principle laid 


down supports the contention of the appel-` 


lant in this respect. Inthe present instance 
. the precise question which called for deci- 
-sion was whether the defendant was of 
‘unsound mind at the time when he executed 
the balance entry in question on 1lth Feb- 
. ` ruary, 1929. There was no direct evidence 
on this point and the learned District Judge's 
‘finding as to whether the defendant was of 
unsound mind on Dtk February, 1929, is 
really based on inferences -drawn from the 
evidence. The question whether the defend- 
ant was or-was not: of sound mind has 
to be determined in -the light of provisions 
of s: 12,.Contract Act. That, section lays 
down that: 

“a personis said to beof sound mind for the 
urpose ofmaking acontract if at the time when 
is makes it he is capable of understanding it 


and of forming rational judgment as toits effect 
upon his interest.” i f 


a: Theexpression “soundness mind” has thus 
‘a technical sense for the purpose of de- 
termining the validity of a contract. 'The 
learned District Judge’s finding in this 
respect was based on inference drawn from 
the expert testimony and certain other 
evidence and the question for consideration. 
in this appeal is whether ihe learned Dis- 
trict Judge was right in lawin drawing the 
inference that the defendant was not of 
“sound mind” in the sense of the defini- 
tion of that expressionin s.12, Contract 
Act. In this aspect of the question, the 
finding of the learned District Judge is, in 
my opinion, open to challenge in second 
appeal. Before proceeding to examine the 
learned District Judge's finding, it’ will be 
conveniert to state a few facts. Itappears 
that the account, which resulted in the 
balance entry in suit, was originally in the 
name of Dina, defendant's son. The ac- 
count began sometime in January, 1928, and 
after certain transactions the balance of 
Rs. 1,110-was acknowledged by the defend- 
ant in consideration of his own being 
discharged from the debt. Interest was 
agreed to be paid atRs.2 per cent. per 
mensem. The learned District Judge has 
found the execution of balance entry and 
the agreement as to interest to be proved. 
The previous accounts of Dina were pro- 
duced and it has not been found that there 
was anything suspicious about this entry or 
any attempt to overreach the defendant. 
The-present suit was instituted on 6th 
- October, 1930. Defendant appeared in res- 
ponse to’ the summons of 25th November, 


TILOK OHAND-OHARAN DAS V., MAHANDU. 


144 -1L0 


1930, and was conducting the case for some- 
time. The only plea put forward at first 
was that be was of unsound mind at the 
time when the balance entry in question 
was executed. Later on, in June, 1931, 
the plea was put forward that the defendant 
was even then insane and that a guardian 
ad litem be appointed forhim. This plea 
was challenged by the plaintiff, who alleged 
that the' defendant was merely feigning 
insanity. An issue was framed on the 
point and evidence was led and eventually 
the learned Subordinate Judge, who tried 
the case came to the -conclusion that the 
defendant was merely feigning insanity. 
No guardian ad litem was appointed. Even- 


tually the learned Subordinate Judge 
found that it was not proved that the 
defendant was of unsound mind at the 


time when the bahi entry in suit was execut- 
ed. He accordingly decreed the plaintiffs’ 
claim, 

. On appeal, the learned District Judge 
agreed with thetrial Court's findings as to 
the execution of the entry, but held that 
the defendant was of unsound mind atthe 
time and hence the contract was void. The 
finding of the learned District Judge in this 
respect appears to be based mainly on three 
pieces of evidence, viz., (a) the testimony 
of Colonel Wadia, Civil Surgeon, who 
examined the defendant in the course of 
this suit, (b) the evidence of the President 
and the Treasurer of the local Co-operative 
Bank who found the defendant to be of un- 
sound mind in 1924 and transferred the.ac- 
count standing in his name to that of his 
wife; (c) the fact that the account was 
originally in the name of ‘Dina and was 
then transferredio the name ofthe defend- 
ant. His Lordship discussed the doctor's 
evidence and proceeded. The opinion of 
the President and the Treasurer of the Co- 
operative Bank asregards the condition of 
the defendant has to be taken with caution. 
Even if they thought it advisable to tran- . 
sfer the-account tothe name of defendant's 
wife, it does not necessarily follow that the 
defendant wasofunsound mind in the sense . 
indicated by the provisions of s. 12, Con- 
tract Act. But whatever the condition of the 
defendant may have been in 1924, we have 
it. in evidence that defendant was conduct- 
inga suit even in 1928. The petition 
writer who drafted the plaint in that case 
was produced as a witness and he has de- 
posed that he did so at the instance of 
the defendant himself, Further the trial 
Court has noted that even in the earlier 
stages of the present suit the defendant 
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a gave rational answers and was conducting 


his suit in a proper manner. It seems 
therefore clear from the evidence on the 
record that evenif it be assumed for the 
sake of argument that the defendant was 
of unsound mind in 1924, hehad certainly 
lucid periods thereafter. There is therefore 
no warrant for any finding that defendant 
- was insane since 1924 asthe learned Dis- 
trict Judge seems to have held. The onus 
lay heavily on the defendant to prove that 
he was of unsound mind on 11th February, 
1929, when he executed the balance entry 
in question, but there is no satisfactory 
evidence at all to show this. 

The learned District Judge seems to con- 
sider that the very fact that the account 
which originally stood in the name of de- 
fendant’s son was transferred to his name 
was suspicious and was an indication of 
plaintiff's knowledgeof defendant's insan- 
ity. I am unable to accept this view. The 
learned District Judge was apparently of 
opinion that the defendant was made to 
sign the balance entry because the prop- 
erty stood in his name. That may beso 
but I do not think the plaintiffs would have 
eared to doso at the risk of losing their 
money altogether, if the defendant were 
insane at thetime. I have already referr- 
ed tothe fact that the defendant was con- 
ducting a suit in1928. I think that the 
probability rather is that defendant was of 
sound mindin those days and hence the 
plaintiff thought it advisable to have the 
account transferred to his name, After 
carefully considering the evidence on the 
record, I am of opinion that trial Court's 
decision was sound. I accordingly accept 
this appeal and restorethe decree of the 
trial Court. Plaintiffs will get their costs 
throughout. 


NA. Appeal accepted, 


ed 


CALCUTTA HIGH COURT. 
Second Civil Appeals Nos. 146 to 149 
of 1929. 

July 5, 1932. 

Mugersi AND BARTLEY, JJ. 
NRISHINHA CHARAN NANDI 
CHAUDHURI—APPrpELLANT 


Versus 
NAGENDRA BALA DEBEE AND ANOTHER— 
—RESPONDENTS. eit 
Land Acquisition Act (I of 1894), 8. 16 —Bengal Land 
Revenue Sales Act(XI of 1859), 8 28, Sch. A—Tauzi 
- gold after acquisition of lands—Compensation, to 
whom to be patd—Land, if vests in Government free 
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of encumbrances—Acquisition after sale~Auction 


purchaser, if entitled to compensation. 

Where under a tauzi acquired under the Land 
Asqui i:ion Act theCollector takes possession of certain 
lands after making an award allowing abatement of 
Government revenue for the lands acquired from the 
kist previous to taking possession, and subsequently 
the zauzi is sold for arrears of revenue, it is the 
original proprietor and not the auction-purchaser , 
who is entitled to compensation in respect of the. 
proprietory interest in the lands, even if the date of 
default to which the auction purchaser's title relates ` 
back may be prior to the acquisition [p. 744, col. 1] 

Under s. 16 ofthe Land Acquisition Act on the 
Oollector taking possession of land after making an 
award under s 11, the land vests absolutely in 
Government free from all encumbrances. Surja 
Kanta Acharjya v. Sarat Chandra Roy (1) and Narayan 
pax Jatindra Nath (2), roferred to. [p. 744, col. 


“But where the Oollector'a award is made and 
possession taken after the revenue sale, the auction 
ae is entitled to the compensation [p. 745, 
col, 2 


Messrs. Sarat Chandra Basék, Sateendra+ 
nath Mukerjeeand Satees Chandra Munshi, 
for the Appellant. - 

Mr. Bijan Kumar Mukerji, for the Response 
dents. 

Mukerji, J.—These four appeals have ` 
arisen out of four apportionment cases dealt 
with by the Land Acquisition Judge of 24- 
Parganas under s. 30, Land Acquisition Act, 
The claim of theappellant for being award- 
ed the compensation in respect of a ganti 
interest has heen disallowed and hence these 
appeals. There are cross-objections in con- 
nection with three of these appeals, the same 
being directed against the compensation, 
which has been awarded to the appellant 
on account of his proprietary interest in 
the touzi. The facts are quite simple. The 
ganti consists of the lands of a certain 
village named Rapara, which appertains to 
seven amalgamated touzi, of which Touri 
No. 188 isone. The respondents were the 
owners of the said touzi and were also 
gantidars in the lands of the said village, 
having athree annas gantidars interest 
under their Touzt No. No. 188. For arrears 
of revenue defaulted on 28th March 1925, 
the touzi was sold on 18th September 1925. 
In pursuance of declaration dated 11th 
December, 1924, some lands were acquired 
under the Land Acquisition Act. In respect 
of the lands concerned in Appeals Nos. 146} 
147 and 148 the Collector made his awards 
and took possession on l6ih September 
1925, and as regards the lands of Appeal 
No. 149 hedid so on 22nd December, 
1925. In the awards so made certain 
amounts were awarded to the respondent as 
proprietors ofthe touzi and some” further 
amounts were awarded to them for their 
ganiidari. interest. The appellant after 
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his purchase at the revenue gale applied td 
the Collector on 3rd October 1925, for a 
reference praying to be allowed all the 
amounts so awarded. The Judge, as al- 
ready indicated, awarded the compensation 
for the proprietary interestto the appellant 
and that for the gantidari interest to theres- 
pondents. : 
, Somé argument has been addressed to us 
“on behalf of the appellant to establish that 
‘there wasno ganti under Touzi No. 188, 
-and that the gantis, thatthere was, was 
-underthe other six touzis or some of them. 
“We think the existence of three annas ganti 
interest under Touzi No. 188 has been.estab- 
lished beyond doubt, and indeed its exis- 
tence was not a matter disputed in the 
court below. As regards all the appeals, 
the substantial contention urged on behalf 
of the appellant is that he is entitled to 
the entire compensation for the lands, that 
is to say, the amounts awarded both to the 
proprietors and tothe gantidars, because, 
under s. 28, Revenue Sale Law (Act XI of 
-1859), his title as a purchaser dated back to 
the date of the default and as such pur- 
chaser he annulled the gantiat the earliest 
possible opportunity. On behalf of the 
respondents, ithas been urged, so far as 
Appeals Ncs. 146, 147 and 148 are concerned 
that inasmuch as before the sale these 
lands had been acquired under the Land 
Acquisition Act and so lost lo the touzi, what 
the appellant purchased was not the touzi, 
but the touzi minus the acquired lands, and 
consequently he was not entitled to get 
either ofthe amounls awarded as compensa- 
tion. Inthe aforesaid appeals as well as in 
Appeal No. 149, a further argument was 
advanced on behalf ‘of the respondents, 
namely, that what was said in the _ peti- 
tion of the appellant of 3rd October 
1925, was sufficient to annul the ganti. 
Now, s. 15, Land Acquisition Act says 
that: f 
“in determining the amount of compensation the 


Collector shall be guided by the provisions cortained 
jn ss. 23 and 24,” 


Under s. 23(1) cl. 1 the market value at 


“the date of the publication of the declaration 


under s. 6has to be taken, and under s. 
24, cl. 7 any outlay, for improvements or 
disposal since that date, but without ‘the 
Collector's sanction, is not to be regarded. 
These sections, however, only lay down 
tules for determining the market value 
and do not create any right on the part of 
the owners of the lands or the holders ‘of 
interest therein to obtain compensation 
gn the footing of the respective rights as at 


NRISHINHA OHARAN V. NAGHNDRA BALA DEBES, 


144 10 
the date of declaration. Inthe case of Surja 


Kanta Acharjya v. Sarat Chandra Roy (1) 


the Judicial Committee observed that, on 
the failure of an ownerto pay the Govern- 
ment assessment, his estate or interest in the 
land is forfeited or rather determined, and 
that, under such a sale, what is sold is not 
the interest of the defaulting owner, but 
the- interest of the Crown subject to the - 
payment of the Government assessment. 
The same viewhas also been expressed by 
theic Lordships inthe case of Narayan Das 
v. Jatindra Nath (2). And under s. 28 and 
Sch. A, Revenue Sale Law (Act XJ of 1859) 
the title of the purchaser isto be deemed 
to have vested in him on the date of 
default. But, as observed by their Lord- 
ships of the Judicial Committee in the case 
of Shyam Kumari v. Rameshwar Singh (3) at 

39%, ; 

“When the Act is considered as a whole it seems 
clear that where a sale or purchase is spoken of in 
connection with time, the time meant is that at which 
the sale takes place in fact not that to which its opera- 
tion is carried back by relation.” 

Also, under s. 16, Land Acqusition Act, 
on the Collector taking possession of land 
after making an award under s. 11, the 
land vests absolutely in Goverment free from 
all encumbrances. If these propositions are 
applied to the concrete facts ofthese cases 
the position seems to be the following. So far 
as the lands of all the four cases are concern- 
ed, the respondents’ interest as proprietors 
of the towzi and so of all the lands thereof 
was forfeited or rather determined on 28th 
March, 1925. The acquired lands of Appeals 
Nos. 146, 147 and 148 vested in the Col- 
lector free from incumbrances on 16th 
September, 1925, and those of Appeal No. 
149 on 22nd December, 1925. At the sale, 
which took place on 18th September, 1925, 
the appellant purchased the interest of the 
Crownin the lands of the touzi, which were 
subject to the payment of the Government 
assessment. By the awards that were made 
on 10th September, 1925, in the cases, out 
of which Appeals Nos. 146, 147 and 148 
have arisen, abatement of Government 
revenue was allowed for the acquired lands 
from the kist previous to the date of taking 
possession; and so, at the time of thesale, 

(1) 25 Ind. Cas. 309; AIR 1914 P. O. 82- 18 O W 
N 19:1; 16 M L T290: 27M L J 365;'1L W207; 
(1914) M W N7157; 16 Bom LR 925; 20 OL J 563 


P.O 
: (2) 102 Ind Cas. 198: AI R 1927 P.O. 135; 54 IA 
218; 54 0 669: 460 D J 1; 29 Bom. LR 1143;53 ML 
J 158: 31 O W N 965; (1927) M W N 461;8 PLT 
663 (P C), : 

(3) 32 O 27;31 IA 176; 8 Sar. 688; BO WN 765 
(P. 0). 
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“the said lands were no longer subject to 
the payment of Government assessment and 
the capitalized value of the Government 
revenue due on them had already been 
realized under the award that had 
been made. The appellant never purchased 
the said acquired lands, though, in respect 
of the lands that he purchased his title on 
purchase related’back to the default. In our 
opinion therefore the appellant cannot be 
regarded as having acquired any interest 
in the land of Appeais Nos. 146, 147 and 
148 by the purchase that he made. 
The late proprietors, that is to say, the 
respondents, were entitled to the surplus 
of the purchase money under s. 31, Act XT, 
of 1859 as regards the lands that were sold. 
They arein ouropinion, the persons also 
entitled to compensation for what could 
not be sold, the acquisition having taken 
place inthemeantime. So far as these three 
appeals are concerned, no question of an- 
nulment of the ganti arises because the 
appellant never purchased the landsthem- 
selves. 

As regards Appeal No. 149, the award not 
having been made for possession taken by 
by the Collector till 22nd December, 1925, 
and the sale having taken place on i8th 
September, 1925, the appellant purchased st 
the sale the lands which were subsequent- 
ly acquired. He was therefore clearly en- 
titled to the compensation in respect of 
the proprietary interest in the lands as 
lands of the towzi. On 8rd October, 1925, 
he made the petition, in which he claimed 
the compensation thet was to be awarded 
for the ganti,and thus signified his inten- 
tion to annul the ganti. 
before the award was made and when 
the ganti was yet subsisting, though liable 
to annulment at his option, he was en- 
titled to get- the compensation for the land 
which the award, subsequently made, 
divided into two paris, one for the prop- 
riebary interest and the other for the ganti- 
dari interest. His title as proprietor re- 
lated back to the date of default, but the 
annulment could only operate from the date 
it was made. The result, in our opinion, is 
that Appeal No. 149 should be allowed to 
the extent of 3-l6ths of the compensation 

` awarded for the gantidari' interest and 

Appeals Nos. 146, 147 and 148 being dismiss- 
ed, the cross-objections therein should be 
allowed to the extent of the ‘entire amounts 


claimed. There will-be no order for costs’ 


in any of these appeals and 
tions. 
Bartley, J.—I agree. Appellant 


cross-objec- 


bought 
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estate No. 188 at a revenue sale on 18th 
September, 1925. What then passed was the 
interest of the Crown subject to the pay- 
ment of revenue, the estate on which the 
Crown assesses revenue and which can be 
sold forarrears. This estate has been limit- 
ed to the land which is subject to the pay- 
ment of revenue and in respect of which the 
proprietor is entered in the general register of 
revenue paying estates: Narayan Das v. 
Jatindra Nath (2). Now in three of these 
appeals, there was acquisition on 16th 
September, 1925, two days before appellant 
bought certainlands of the estate vested 
absolutely in the Crown, and the interests 
then existing in these lands were assessed 
at a money value payable to the respective 
owners. Atthe same time an abatement 
of land revenve was granted. I take the 
effect of thisto have been that on the one 
hand, the amount of land subject to the 
payment of revenue decreased, and on the 
other, the interest of the Crown diminished, 
as is evidenced by the fact that the Crown 
assessed that interest, the land revenue, at 
a lower figure. 

The appellant, who on 18th September, 
1925, bought the interest of the Crown 
bought something less than had existed 
before 16th September, 1925, the date of the 
acquisition, though his title to what he 
bought related back to March. In this 
view of the matter, appellant is entitled 
to nothing in respect ofthe lands acquired 
on löth September, 1925. Inthe last case, 
he took the interest ofthe Crown, with a 
right to annul the ganti. If his claim to 
the value assessed on it in the subsequent 
land acquisition proceedingsis construed as 
a formal annulment, he gets both sums and 
I accept this construction. 

NA. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Civil Appeal No. 17 of 1930. 
October 5, 1932. 

Macnarr, J. C., AND SUBHEDAR, A. J, O. 
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If the parties to a promissory note had no inten- 
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tion to reducing any contract to writing and re- 
garded the note asa valuable chattel, then when 
the note turns out to be valueless aclaim for return 
of the money may betreated asa claim for return 
of the price paid for the note, Whatever the nature 
of the contract may be, the existence of the pro- 
missory note offers no obstacle toa suit based upon 
it, when there is no iatention to reduce the terms of 
the contract to writing. But in cases where an 
intention to reducethe terms of the contract of loan 
.to writing existed and the document in addition to 
being a promissory note which can be treated as 
potential cash forms a record of tle contract, there 
is nothing to preclude the application of s 91 of 
the Evidence Act. [p. 748, col. t] < 

But the proof of the fact and of the amount of 
the loan orof the payment of consideration is not 
proof of a term ofthe contract evidenced by an 
ordinary promissory note and though tbe plaintiff 
may be precluded from proving the terms of the 
contract when the note is inadmissible in evidence 
the “ loan “, that is, the actual delivery of the money 
and the fact that there was no intention to deliver 
the money gratuitously or in satisfaction of any 
obligation can be proved and the plaintiff can recover 
the money advanced. Udaram-Magniramv. Lax- 
man Marwari (3)and Kunwar Bahadur v. Suraj 
Bakhsh (12), followed.[p. 750, col. 1.] 

Per McNair, J. C—When a promissory note is 
executed on account of an antecedent debt, it can 
seldom, ifever, be said thatthe terms of the con- 
‘tract regardicg the original loan have been reduced 
to the formofa document even ifthe promissory 
note mentions these terms. On the other hand 
when the lean and promissory note are part and 
parcel of the same transaction and the note records 
the terms of the contract, itis ordinarily the case 
that the parties intended to reduce the terms of the 
contract to the formofa document Nazir Khan 
v., Ram Mohan (1), Gulabgir v, Nathmal +5), Miyan 
Bakhsh v. Bodhiya (6), Shanmugathan Chettiar v. 
Srinivasa A yar (T, Yarlagadda v. Gorantla (13)and 
Muthu Sasirigal v. Viswanath Pandarasannadhi 
(14), not followed. [p, 74”, col. 2; p. 748, col 1.) 

Where all the facts ara fully stated in the 
plaint the plaintiff can recover in such cases even 
without any formal amendment of the plaint. ([p, 
750, col L] i f 

First Civil Appeal against -a decree in 
Oivil Suit No. 22 of 1928, in the Court of 
the Additional District Judge, Raipur, dated 
the 23rd December, 1929. S9 

Messrs, M. B. Kinkhede, K. V. Deoskar, 
N. K. Mohgaonkar, and A. R. Kulkarni, for 
the Appellant. 

Mr. M. KR. Bobde, (with him Mr. Sami- 


ullahkhan), for the Respondent. 


OPINIONS. ; 

Macnair, J. C.—In order properly to 
appreciate the arguments advanced in the 
present appeal it is necessary to state the 
facts of the case in some detail. The plaint 
in the present case is very brief. It was 
filed on 6th September, 1928, and alleged 
that the defendant borrowed from’ plaintiff 
Rs. 15,000, wrote and executed a note dated 
- 20th September, 1925, and agreed to repay 
.the amount when demanded, thatthe plaint- 
iff on expiry of three months demanded re- 
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payment that the defendant did not repays 
anything, but agreed to pay interest at 1 


-per cent. per mensem, that the cause of 


action accrued on or about 2ist June, 1926, 
and that the plaintiff is entitled to recover 
Rs. 15,000 as principal and Rs. 4,875 as 
interest. The plaintiff accordingly prayed 
for a decree for Rs. 19,875 against the de- 
fendant. A copy of the note only was filed 
with the plaint, but the original when pro- 
duced at the next hearing was found to bear 
only stamps of the value of two annas, 
whereas it should have been stamped with 
a stamp of the value of four annas. The 
document was accordingly impounded. 
After inspection of the original note the 
defendant denied the loan and while admit- 


“bing execution of the promissory note con- 


tended that as it was insufficiently stamped, 
it gould afford no basis for the plaintiff's 
claim, 

In ‘reply the plaintiff asserted that the 
document sued upon was either a receipt 
or a bond, that if it was a promissory note 
not duly stamped it was still admissible in 
evidence as an acknowledgment of the de- 
fendant's liability to pay Rs. 15,000 and 
also to prove the defendant’s adinission of 
receipt of Rs. 15,000 and that in any case 
“the plaintiff is entitled to a refund of 
Rs. 15,000 and to recover interest independ- 
ently of the promissory note.” The pre- 
liminary points of law raised by these 
pleadings wera decided by the lower Court 
on llth January, 1929, by holding that the 
document sued on was an insufficiently 
stamped promissory note, that it was, there- 


fore, inadmissible in evidence as a pro- 


missory note or promise to pay but that the 
plaintiff's suit could not fail on that account 
as he could fall back on his original cause 
of action of the loan as stated in the plaint 
without amending the plaint. In spite of 
this finding an application for permission 
to amend the plaint by adding a statement 
that the claim was based on the contract of 
loan was made on 15th April, 1929. Amend- 
ment was permitted, although a fresh claim 
would have been barred at that date, the 
Judge holding that no new cause of act‘on 
was introduced. 

The defence on the merits was that the 
plaintiff was on friendly terms with the - 


defendant and.promised to obtain for him 
a loan of 34 lakhs from a wealthy man if 


he was given payment for his services; 
the note in suit was executed in order to 
provide for the plaintiff's expenses and com- 
mission; the defendant received no cash. 
The trial Judge, after framing issues and 


1933 
‘considering evidence, held that the plaintiff 
had advanced Rs. 15,000 in cash on 20th 


September, 1925, and found that there was 
no subsequent agreement to pay interest. 


On these findings he gave a decree for. 


Rs. 15,000. Against this decree the defend- 
ant has filed the present appeal and the 
plaintiff has alse preferred cross-objections. 

The memorandum of appeal challenges 


the findings of fact, but these grounds were. 


not pressed. ‘The decree was attacked only 
on the following grounds :— 

(i) that the transaction of the alléged 
loan and the promissory note being 
contemporaneous, the contract was 
one and indivisible and that as the 
promissory note was held inadmis- 
sible in evidence for want of proper 
stamp under s. 35 of the Stamp Act 


the plaintiff could not legally split, 


up the contract into two and prove 


the loan transaction only apart from _ 


the defective instrument, and 

that the amendment of the plaint 
could not have been permitted as 
it introduced an entirely different 
cause of action to the one on which 
the claim was originally founded 
and the more so as the claim for 
re-payment of the Joan had then 
become barred by time. 


ii) 


In support of the first contention reliance 


was placed by the learned Counsel for the 
appellant on Nazir Khan v. Ram Mohan 
1), and the cases cited therein which lay 
own that in a case where the execution of 
a negotiable. instrument by the debtor is 
contemporaneous with the grant of the loan 
in favour of the creditor, if the instrument, 
for any reason such as the absence of proper 
stamp is inadmissible in evidence, the 
creditor cannot recover the money by prov- 
ing the loan by other evidence because of 
the prohibition contained in s. 91 of the 
Evidence Act against reception of such 
evidence. This question directly arose for 
decision in Gokuldas v. Parmanand (2), 
where Skinner, A. J. ©., after reviewing 
many of the rulings then available held 
that in circumstances similar to those of 
the present case the plaintiff creditor could 
fall back upon the original consideration of 
the loan if the promissory note failed. This 
ruling was approved and followed by Baker, 
J. ©., in Champalal v Deepchand (Civil 
Revision No. 244 of 1922), by Kinkhede, A. 


(1) 133 Ind. Oas 307; 53 A 114; A TR 1931 All. 


183: (1931) A L J 64; Ind, Rul. (1931) All. 627 
? B). ; 
(2) 8 Ind. Oas. 281; 6 N L R 125. 


_ LALBAHADUR SINGH V. GULAM YASIN, 


747 


J. C., in Udaram Magniram v. Laxman 
Marwari (3), and very recently by Niyogi, 
A. J. C., in Mohan v. Ramji (4), and by 
Bose, A. J. O., in Gulabgir v. Nathmal (5); 
in all these cases the grant of the loan and 
the execution ofthe promissory note were 
contemporaneous. The view of this court 
on the matter has, therefore, been uniform. 


. But Bose, A. J. C., has relied on the reason- 


ing of a Full Bench of the Allahabad High 
Court in Miyan Bakhsh v. Bodhiya (6), 
which has been considered unsound in a 
later case: Nazir Khan v. Ram Mohan 
(1), while the earlier rulings of this court 
follow reported decisions in which although 
the same result is reached, the reasons do 
not appear to be identical. It appears 
then necessary for me to consider the merits 
of the argument and to give the exact reason 
on which my opinion is based. i 

It appears to me that some confusion has 
arisen from failure to notice that the same 
line . of reasoning does not apply to all 
cases in which money is lent and a promis- 
sory note is given, All promissory notes da 
not necessarily record the termsof a con- 
tract. Illustration (b) to s. 91 of the 
Indian Evidence Act is: ~ 


“If acontract is contained in a Rill of Exchange, 
the Bill of Exchange must be proved.” 


Nowa cheque isa Bill of Exchange and. 
a cheque in the ordinary form cannot be 
said to contain the terms of a contrast. 
Similarly a promissory note inits simp- 
lest form does not record the terms of the 
contract when, as it is usually the case, 
both parties assert that the contract was 
a set of reciprocal promises. Section 91 
of the Evidence Act applies only when 
the instrumentin writing which contains 
the matter necessary to cause it to be a 
promissory note also contains the terms 
of the contract 

When a promissory note is executed on 
account of an antecedent debt, it can 
seldom,if ever, be said that the terms of 
the contract regarding the original loan 
have been reduced to the form of a doen- 
ment even if the promissory note mentions 
these terms. On the other hand, when the 
joan and promissory note are part and 
parcelof the same transaction and the’ 
note records the terms of the contract, it 


(3) 104 Ind. Oas. 470; AI R1927 Nag. 241. 

(1) 134 Ind. Oas. 283; A I R 1931 Nag. 113; 27 N 
L R 56; Ind. Rul (1931) Nag. 155. 

(5) 137 Ind. Cas 33; 27N LR 327;AI' R 1939 
Nag 25: Ind. Rul. (1932) Nag. 53. 

(6) 115 Ind. Gas. 630. 50 A 839: A IR1928 AlL 
371; 26 A L J 729, 
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is ordinarily the case that the parties in- 
tended to reduce the terms of the contract 
to the form of a document. I respectfully 
disagree, then, with the view stated by 
Mr. Justice Abdur Rahim in Shanmugathan 
Chettiar v, Sriniiasa Aiyar (T) and cited 
with approval in Miyan Bakhsh ý. Bodhiya 
(6) and Gulabgir v. Nathmal (5) that there 
is nothing in reason io support the dis- 
tinction between the case in which a pro- 
missory note is executedon account of an 
antecedent debt and the case in which a 
note is executed at the time when money 
is lent. In my respeciful opinion the 
learned Judges who decided Nazir Khan 
v. Ram Mohan (1) rightly dissented from 
this view. 

In Mulla & Pratt’s Commentary on the 
Indian Stamp Act stressis laid on the 
fact that a promissory noteis a negotiable 
instrument “and should be treated as 
potential cash. Itis stated on page 233 
that where A lends B £100 and B gives a 
promissory note for the amount, the pre- 
sumption is that thepayment by the pro- 
missory notewas conditional payment. It 
appears to me, however, that a single 
transaction cannot be considered to be a 
loan and a re-paymentof the loan. The 
transaction, if a-note is treated as poten- 
tial cash, is of the nature of a sale or 
assignment. Jf the parties had no inten- 
tion to reducing any contract to writing 
and regarded the note asa valuable chat- 
tel, then whenthe note turys out to be 
valueless a claim for return of the money 
may be treated as aclaim for return of 
the price paid for the note: whatever the 
nature of the contract may be, the existence 
of. the promissory note offers no obstacle 
toa suit based upon it, as there was no 
intention to reduce the terms of the con- 
tract to writing. But in cases where an 
intention to reduce the terms of the con- 
tract of loan to writing existed and the 
document in addition to being a promis- 
sory note which can be treated as potential 
cash forms a record of the contract, there is 
nothing to preclude the application of 
s. 9Lofthe Evidence Act. 

Inthe caseI am considering, the plaint 
asserts that money was advanced by way 
of loan. Inthe pleadings it is said that 
the document which is headed “Receipt” is 
either a receipt or a bond. The sub- 
stance of the document is as follows: — 

“Rupees 15,000 is takenon the 20th day of Sep- 
tember, 1925, from Shaikh Gulam Yasin Mahajan 
of Basna. This amount should be paid when 


(7) 35 Ind. Cas 219: 40 M 797: (19 6)2 MW NL; 
AM L 5-138; 4L W 27, 20M LT 172. 
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demanded bythe Mahajan. So this document is® 
executed in order that it may be of use when 
necessary. 

The document records the advance of 
Rs. 15,000 and the promise to repay this 
amount on demand, It very clearly means 
that the money was handed over on the 
understanding that it would be repaid: 
i. e„ that there was acontract of loan 


. and that the advance was made in pur- 


suance of that contract. Very many bonds 
written with the sole object that they 
may form a record of a contract of loan 
mention the receipt of money and the 
promise to return it and leave it to be 
inferred that the money was given after 
an understanding had been reached. The 
document must then, in my opinion, be 
considered to reduce to writing theessen- 
tial terms of the contract of loan namely 
that the plaintiff agreed to make a loan 
and that the defendant agreed to repay 
that loan. In my opinion, then the parties 
did reduce the terms of the contract to 
the form of a document, In Nuzir Khan v. 
Ram Mohan (1) it was held that in such 
circumstances s 91 of the Evidence Act, . 
prevented proof of the factum of the loan: 
it was remarked that except Dhaneswar 
Sahu v. Ramrup Gir (8) no case was de- 
cided in which s. 91 of the Evidence Act 
had been considered. This section was 
considered by Jenkins, C. J., and Candy, 
J., in Krishnajiv. Rajmal (9). Thelearn- 
ed Judges laid stress on the fact that 
there was an independent admission of the 
loan, although this admission was not 
madeinthe course of the suit. They re- 
marked :— 5 

“It is perfectly true that the terms of the con- 
tract contained in the hundi can, apart from the 
conditions which permit secondary evidence, only 
be proved by the hundi, but this does not pre- 


vent proof of the loan independently ‘of the 
note ” . 


In Pramatha Nath Sandal v. Dwarka 
Nath Dey (10) Petheram, ©. J., and Ram- 
pini, J., were considering a case in which 
the loan was admitted but payment was 
pleaded. They considered that by the de- 
fendant’s admission that he borrowed 
Rs. 200, he also admitted that he pro- 
mised to re-pay it. There was, therefore, 
nothing further to be proved. In Dhanes- 
war Sahu v. Ramrup Gir (8) Kulwant 
Sahay, J., held that the plaintiff was in 
the circumstances I am considering en- 
titled to prove the factof loan by evi- 


(8) 111 Ind. Cas 482, 7 Pat. 845; A I R 1928 Pat 
436; 9 PLT 471 

(9) 24 B 360.2 Bom. L R 25. 

(10) 23 0851. 


1943 
dence other than the promissory note. 

A contract is anagreement (s. 10 ofthe’ 
Contract Act). “Every promise and every 
set of promises, forming the consideration 
for each other, is an agreement” (s. 2 (e) 
of the Contract Act]. The contract which 
is reduced to writing in the 
considering was then a set of promises, 
The fulfilment of one of the promises by 
the delivery of Rs. 15,000 by the plaintiff 
to the defendant was not a term of the 
contract and the promissory note does not 
prevent proof of this delivery. ‘I see no 
reason why the note should preclude the 
plaintiff from asserting and proving that 
title to the cash remained in him when the 
delivery wasmade. I think that this is 
what is meant by- the statement I have 
quoted from Krishnaji v. Rajmal (9). In 
the caseI am considering the allegation 
that money was advanced by way of 
loanincludes an allegation that - the title 


remained in the plaintiff. The defend- 


ants pleadings made proof of- this 
allegation unnecessary; his account of 
the  relationg ` of the parties may 


be considered an admission that if he 
received the money, he had notte- 
ceived itby way of gift or payment for a 
debt, There appears then to be no neces- 
sity for proof of any additional circumstance, 
Once it ie held that the defendant received 
the money and held that title remained in 
the plaintiil, the plaintiffis entitled to the 
relurn of the money. : 

I refer to a passage in Halsbury’s Laws 
of England, Vol. 7, para 787:— z 
“Thus, where goods are sold and delivered to ths 
defendant, or work- is done at the request: of the 


defendant and- of which he has had the benefit, 
the plaintiff can recover on a yuantum meruit 


notwithstanding that -the respective contracts were ` 


withia the statute,” 

The statute referred to is the “Statute of 
Frauds”. In para. 745 it is stated ;— 

“The effect of the above statutory requirements is 
not to render void contracts which do not comply 
therewith, still lessto make them illegal, but to 
maksa note or memorandum in writing indispensable 
evidence in proceedings to enforce them.” 

The Statute of Frauds then has the same 
effect as s. 91 of the Evidence Act; it pre- 
cludes oral evidence of the contract. If 
delivery of goods, when the circumstances 
which led to delivery cannot be proved, 
enables the plaintiff to recover deélivery of 
money if itis not by way of gift or re-pay- 
ment, must have the same effect, 1 See no 
reason to think that the law in India 
differs from the lawin England which 
enables the plaintiff to recover on account 


gf such delivery, 
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The learned Counsel for the respondent 


has referred to Subramanian v. Lutchman 
(11). In that case it was the plaintiff who was 
given possession of certain property, namely 
title-deeds. The decision has no bearing 
on the question whether or not afler the 
plaintiff has handed over possession of 
cash on conditions which he is precluded 
from proving, he canclaim that ihe cash 
should be returned. 

„After this opinion was drafted, my atten- 
tion was drawn by my Brother Subhedar 
to a Full Bench decision of the Oudh Chief 
Court: Kunwar Bahadur v. Suraj Bakhsh 
(12). The main reasoning on which that 
decision is based corresponds to a remark- 
able extent within the reasoning on which 
I have based my opinion that the plaintiff, 
though precluded from proving the terms 
of the contract, can recover the money de- 
livered to the defendant. Bisheshwar Nath, 
J. has stated : ~ 

“The mere fact of a particular sum of money 
having changed hands from the plaintiff to the 
defendant cannot in any sense be regarded as a 
term of the contract Ifthis fact is proved, it should 
be enough to shift the onus on the defendant to 
establish his right to retain the money. Unless the 
defendant succeeds in showing that the payment was 
made in discharge of any previous liability or that 
he is otherwise entitled to retain it, 1 can see no 
reason why the plaintiff should not be able to claim 
repayment of the money." | 

Hasan, ©. J., furnishes strong support. 
tomy reasoning by a reference to s. 70 of 
the Indian Contract Act, 1872 :— 

“Where a person lawfully dces anything for 
another persen, or delivers anything to him not 
intending’ to do so gratuitously, and such other 
person’ enjoys the benefit thereof, the latter is bound 
“to make compensation to the former in respect of, 
or torestore, the thing so done or delivered.” 

“He clearly accepts the statement of Bishesh- 


“war Nath, J., that the fact ofa particular 


sum of money changing hands cannot in 
.any sense be regarded as a term of the 
contract. Without deciding on whom the 
onusof proving the lack of-intention “to 
do so gratuitously” lies, he held that the 
circumstances of the case he was considet- 
ing and the admissible evidence led to an 
inference that there was no intention to 
deliver the money gratuitously. Hasan, 
C.J., refers in’greater detail than I have 
‘done to English authorities for the proposi- 
tion of law that if a person knows that money 
is being paid. for his benefit with an expecta- 
‘tion that it will be repaid andin those cir- 

(11) 71 Ind. Cas, 650; 50 0 338; A I R.1923 P O 
50; 44 MLJ 602; 32 MLT184; 25 Bom LR 582 
IR 66; 2 Bur. LJ 25; 3880L 3.41; 18 LW 446; 
oe WN762; 280 WON 1; 50 *IA77 


(12) 139 Ind, Cas, 298; AI R 1932 Oudh 235, 
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cumstances he receives the payment, an 
action for money had and received would 
lie as if it were a debt. , e 

The first contention, therefore, faiis. The 
plaintiff can prove what has been termed in 
Krishnaji v. Rajmal (9) the “loan”, that is, 
the actual delivery of the money and the 
fact that there was no intention to deli- 
ver the money gratuitously or in satisfac- 
tion of any obligation. With due defer- 
ence I endorse the opinion of Bisheshwar 
‘Nath J., that in Yarlagadda v. Gorantla 
(33), Muthu Sastrigal v. Visvanath Pandar- 
asannadhi (14) and Nazir Khan v. Ram 
Mohan (1) the fact that these matters are 
not.terms of the contract has not received 
eonsideration. t 

There is .not much substance in the 
second point pressed before us, viz., that the 
amendment of the plaint should not have 
been permitted as it introduced an entirely 
diferent cause of action tothe one on which 
the claim was originally founded. In 
Gulabgir v. Nathmal (5) the plaint was not 
even formally amended and yet this court 
held that since the facts were fully stated 
inthe plaint which gaverise tothe alterna- 
tive claim, the plaintiff's suit could not 
fail on the short technical ground that 
the plaint was not formally amended. As 
I have shown above, the plaint in the 

< present case distinctly stated that Rs. 15,000 
were advanced by the plaintiff to the de- 
fendant asa loan. Here, as in the case of 
‘Gulabgir v. Nathmal (5) the ground for the 
relief was the recovery of the money 
advanced; whether it was based on the fact 
-of the: actual advance or the execution of 
thé promissory note was immaterial. No 
question of limitation therefore is involved 


-im the present case because the plaint was’ 


“admittedly filed within three years of the 
accrual of the cause of action for the 
recovery ofthe money lent. Iam, there- 
‘fore, of opinion that even if the plaint had 
“not been formally amended in the present 


os “case it still entitled the plaintiff to recover 


his money if -he can establish the fact, as 
ie has reas that he did hand it over and 
retained a title to 1t. 


The cross-objections with regard to the 
disallowance of interest to the plaintiff were 
“not very seriously pressed, and as the 
“argument did not attack the findings of 
facts they mustin my opinion fail. 


: 111; 15 M LJ 484. KAN 
: A a Miad- Oas B64; 38 M660; A I R194 Mad. 


| 65 14ML T 520; (1914) MW N, 58; 26 ML J 
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Subhedar, A. J. C.—T have had the 
advantage of reading the learned opinion 
of the Judicial Commissioner and I have 
very little to add as I generally agree with 
his conclusions. an 

In Nazir Khan v. Ram Mohan (1) which 
overruled the earlier decisions tothe con- 
trary of the same court the decision seems 
to have been based onthe assumption that 
the promissory note contained all the 
the contract and that 
such terms included the fact of the advance 
of the Joan by the plaintiff to the defendant. 
With due respect I find myself unable to 
subscribeto the view that the fact of the 
advance of money for which a promissory 
note is given is a term of the contract evi- 
denced by the note. I am in respectful 
agreement with the view of Srivastava, J., 
in Kunwar Bahadur v. Suraj Bakhsh (12) 
and of Kinkhede, A. J. O., in Udaram Mag- 
niram v. Laxman Marwari (3) that the 
proof of the fact and of the amount of the 
loan or of the payment of consideration. is 
not proof of a term. of the contract evidenc- 
ed by an ordinary promissory note. 

.At page 242* of the report of Udaram’s. 


‘ease (3) the learned Additional Judicial 


Commissioner makes the following very 
pertinent observations in this connection: 

“Then again, although ss. 91 and 92 of the Evidence 
Act, ‘prohibit any secondary evidence of the terms of 
a written contract they do not exclude proof of state- 
ment ofa fact recited therein: Lalsing v. Chaitram 
(15). It therefore follows that although the instru- 
ment is not admissible to prove the specific term of 
the contract embodied therein, namely the uncondi- 
tional undertaking or promise to pay the sum with 
its interest, it could be used asa mere acknowledg- 
ment or statement containing defendant's admission 
of receipt of money and of his liability therefor to 
the person from whom he took it Forsuch a pur- 
pose a stamp of one anna was sufficient The 
instrument might be read as if it did not contain 
any such promise or undertaking to pay. 

Section 70 of the Oontract Act, also makes it clear 
that the defendant must compensate the person 
whose non-gratuitous act has benefited him. The 
instrument of pro-notedailing to take effect as such, 
the creditor could certainly treat the contract asnon- 
existent and ask for refund of consideration on the 
ground that it failed.” Sek sy 
The invalid promissory note in the present 
suit does not moreover mention the. fact 
that the amount of Rs. 15,000 was received 
by the defendant from the plaintiff as a 
loan: it merely acknowledges receipt of the 
amount, Even assuming then that the fact 
of the loan isa term of the contract since 
itis not contained in the promissory note, 
s. 91 of the Evidence Act, did not debar ths 
plaintifirespondent from proving the fact 

4 A 


(15) 15 O P L R 24. ig 
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‘of the loan or the advance of 15,000 to the 
defendant. 

I agree that the plaintiff-respondent was 
rightly allowed by the lower Court to fall 
back on the original transaction and re- 
cover the amount paid by him to the de- 
fendant. In my opinion both the appeal 
and the cross-objections fall and should be 
dismissed with costs. 

Judgment.—In~ accordance with the 
opinions separately recorded by us we order 
that the appeal and the cross-objections 
be and hereby are dismissed with costs. 
TA. Appeal and 

Cross-objections dismissed. ` 


RANGOON HIGH COURT. ; 
Second Civil Appeal No. 205 of 1932. 
February 7, 1933. 
BAGULEY, J. 
M. R. M. A. CHETTYAR FIRM— 
APPELLANT 
VeTSUs 
AH WAING—RESPONDENT. 

Landlord and tenant—Rent suit—Subsequent suit yor 
ejectment—Distinct causes of action—former suit, 
if barslatter—Civil Procedure Code (Act V of 1908), 
s. 11, 0. 11,7 2. 

A tenant fell into arrears with his rent and the 
plaintiff maintained a successful action against him 
for two months’ rent, The two months’ rent then 
in arrears was from 9th February to 9th May, and 
the suit was decreed on 2;th May. On the 1st 
June, 1932, plaintiff sued for ejectment of the 
defendant, the plaint setting out that the defendant 
had leased his land and that he had given him 
one month's notice, on 18th “April, 1932, to quit 
on 3lst May, 1932, This second suitfor ejectment 
was dismissed on the ground that in the former 
suit the landlord had not obtained leave of court 
to bring a suit for ejectment: 

Held, that in the suit for rent all that the plaintiff 
had to prove was the lease and the non-payment 
of rent, on proving that he was entitled toa decree 
for rent. Inthe second case what hehad to prove 
was the lease, the service of a valid notice to quit 
and non-compliance with that notice. Therefore 
the evidence necessary to prove the two cases was 
not the same and hence the former suit was not a 
bar tothe latter. Brunsden v. Humphrey (3), relied 


Nn. - 

Held, also, that the plaintifs cause of action in}the 
second case was not complete until after the de- 
fendant ‘had failed to comply with the notice to 
quit’ and that notice did not expire until after he 
had obtained his decree -in the first case. Subraya 
Chetty v. Rathnaveli: Chetti (4), referred to 

The claim for rent.is a distinct cause of action 
from that for the recovery of possession—the former 
arising when the rent accrues due and the latter 
when the tenancy détermines. - paan né 


Second Civil Appeal : from decree of 
the District Judge, Magwe, in ©. A. No. 51 
of 1932, dh ae Ba, e 


Wi 
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Mr. Aiyangar, for the Appellant. 

Mr. So Nyun, for the Respondent. 

Judgment.—Tke appellant was the 
plaintiff in the trial Court. He owned a 
certain piece of land which he leased to 
the defendant on 9th August, 1929. The 
terms of the lease are that the rent should 
be Rs. 40 a month, that the lease should 
be for one year certain and at the ex- 
piration of one year it should continue as 
ayear to year lease at the same rent, 
and certain conditions are specifically set 
out at the end. Those stated as binding 
on the lessee are: (1) rent to be paid every 
month on the first day of the English month, 
(2) and (3) neednot beset out, (4) on the 
expiry of the stipulated time the lessor 
could give one month’s notice and then the 
lessee should remove his building and quit, 
(5) ifthe rent is not regularly paid every 
month the lessee shall be liable to be 


. ejected; and (6) need not beset out. There 


are also three conditions binding on the 
lessor which need not beset out in detail 
but one of them gives the lessee after 
the expiry of one year the right to give 
one month's notice to give up. the 
land. i 

The defendant fell into ərrears with his 
rent and on 12th May, 1932, the plaintiff 
inthe present case sued him for two 
months’ rent and was successful. The two 
months’ rent then in arrears was from 9th 
February to 9th May. The suit was decreed 


on 20th May. On Ist June, 1932, the plaint- 


iff sued for ejectment of the defendant. 
His plaint set out that the defendant had 
leased his land and thathe had given him 
one month’s notice on 18th April, 1932, to ` 
quit on 31st May, 1932. The Township 
Court dealt with a preliminary issue as’ 
to whether the suit was barred‘or not 
and came to the conclusion that it: was 


‘barred. Its reasons for so doing were that 


inthe former suit the plaintiff had not 
applied for leave of the court to bring 4 
suit for ejectment, and that the non-pay- 
ment of rent gave the plaintiff the right 
to recover the land and in consequence 
thereof it. prevented the plaintiff from 
afterwards suing for a relief which he had 
omitted to claim in his first suit. - . > 
On appeal. by the plaintiff the learne 
Additional District Judge wrote a short 


. judgment which shows that he -failed to 


grasp the point. He says that the plaint- 
iff sued the defendant for ejectment ap- 


. parently on account of the latter's failure 


to pay rent for two months, and that on 


-the very same failureand therefore on the 


i o>? 


same causé of action the plaintiff had 
already sued for two months’ rent “without 
reserving his right with leave of the court 
to sue for ejectment.” The appeal was in 
consequence dismissed and the plaintiff 
comes to this .court in second appeal. It 
is unfortunate that the learned Additional 
District Judge has fallen into the trap of 
referring to the plaintiff “reserving his 
right.” A plaintiff’ cannot reserve his 
right to file a suit.. All he can do is 
to ask the court's leave to file a further 
suit. ` -a 
` In addition to thisthe learned Additional 
District Judge has failed to grasp the 
ground on which the plaintiff was suing 
for ejectment. He was not suing to eject 
the defendant because he had failed to 
pay: his rent. He was suing to eject the 
defendant because he had not complied 
with the noti¢e to quit. The trial Court 
seems tohave fallen into the same error. 


The learned’ Judge in his judgment refers ` 


to Subbaraya Kamti v. Krishna Kamti (1). 
This was a case in which a perpetual lease 
had been granted subject.to a condition 
that if the rent was not paid in any year 
the lease became void. The tenant failed 
to pay the rent. for three years and so the 
plaintiff got a decree against him for the 
rent due. Inthat suit the plaintiff did not 
claim recovery of the land. It was held 
that having failed to do so he could, not 
again sue .to recover the land on the 
ground of non-payment of rent during 
those years. Before me another case was 
also quoted: Kashinath Ramchandra v, 
Nath6o:Keshav (2).- This was 
Fease::A-lease provided that on the tenants’ 
-failuréte.pay rent the landlord should be 
entitled” to take’ possession of the lands. 
The tenants having failed to pay the rent 
for two years, the landlord sued them and 
obtained a decree directing that on the 
defendants’ default to pay the arrears 
and costs within three months the plaintiff 
should take possession of the lands. The 
plaintiff did not get permission to 
bring a separate suit for the rent in arrears. 
Afterwards when he. did bring a ‘suit 
forthe rent ib. was held that it was 
barred by O. IL, r. 2, Civil Procedure 
Code. In these two cases it seems clear 
that the landlord was endeavouring 


to. sue twice on the same cause of action | 


for different reliefs, both of which could 
-.. have been claimed in one suit. His cause 
` (1Y 6 M? 159. ee 

(2) 25 Ind, Cas, 18; AIR1914 Bom, 130; 38 B, 
443; 16-Bom. WRAHA o, oe 
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of action in each case was the lease ande 
non-paymentof rent and the non-payment 
of rent in each case entitled him to sue 
to recover the rent and to regain possession 
of the land. In one case-he sued for the 
rent. only with the result. that he could 
not afterwards sue for possession. In the 
other case he sued for possession first and 
it was held that he could not afterwards 
sue to recover his rent. In each instance 
the facts which the plaintiff could have 
had to prove would have been exactly the 
same inthe two suits and therefore his 
cause of action in both caseswas exactly 
the same. 

A reference, may be made to Brunsden v. 
Humphery (8) where one of the tests as to 
whether one suit bars another in a case 
of this nature isto be found at page 1464 
in the judgment of Brett, M.R: 

“It is whether the same sort of evidence would 
prove the plaintifi’s csse in the two actions.” 

Inthe two cases cited exactly the same 
evidence was necessary in each case. 
the present case in the suit for rent all 
that the plaintiff had to prove was the 
lease and the non-payment of rent, on 
proving that he was entitled to a decree 
for rent. Inthe second case what he had 
to prove wasthe lease, the service of a 
valid notice to quit and non-compliance 
with that notice. Therefore the evidence 
necessary to prove the two cases was not 
the same. It is quite true that on failure 
to pay the rent the plaintiff was: entitled 
on that cause of action alone to sue for 
ejectment ; but he chose not to do so in 
his first case and therefore. cannot sue for 
ejectment because the rent for those 
two months was not paid; but undera 
different clause of the lease he was entitled 
to give amonth’s notice after the expiry 
of 12 months from the date of signing 
the lease for any reason at all or for no 
reason but merely to gratify his own whim. 
It may be that he gave notice to quit 
because of the non-payment of the rent; 
but the reason for the giving of the notice 
is entirely immaterial because noreason for 
giving a month's notice was necessary after 
the lease had run for 12 months. A further 
point may also be noted, and that is that 
his cause of action inthesecond case was 
not complete until after the defendant 
had failed to comply with the notice to 
quit and that notice did not- expire until 
after he had obtained his decree in the 
first case: Subraya ` Chetti v. Rathnavelu 
` (3) (1884) 14 Q B D 141; 53 LJ Q B476;49J P4; 
32 W R 944, : 
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. Chetti (4) is somewhat to the point. It of the District Judge, Sambalpur, dated the 
was held that a suit to eject a tenant 18th August, 1930. ine 


holding under a lecs2 is not a bar toa 
subsequent suit to recover arrears of rent 
under the terms of thelease. The claim for 
rent is a distinct cause of action from that 
for the recovery of possession—the former 
arising whe the rent accrues due and the 
latter when the tenancy determines. In the 
present case the suit for rent arose when 
it fell due and the suit for recovery of 
possession arose when the tenancy was 
determined by the expiry of the notice, if 
the notice was a good one. 

For these reasons I set aside the decrée 
of the lower .Appellate Court as I hold 
that the suit was not barred. The case 
will have to be sent back to the trial 
Court for determination on its merits. The 
appellant is entitled to a certificate for 
refund of the court-fees paid in this 
appeal. Costs in the trial Court will be 
costs in the case. Costs in the lower Ap- 
-pellate Court and in this court (other than 
the court-fee in this court) willhave to be 
paid by the respondent. 

NA. Decrce set aside. 
(4) 21 Ind. Cas 313-32 M 330; 5M L J. 105 


PATNA HIGH COURT. 
First Civil Appeal No. 1318 of 1930. 
March 6, 1933. 
AGARAWALA, J. 
JAGANNATH MAHADANI an OTHERS-— 
Puaintirrs APPELLANTS + 


VETSUS 
UDHAB CHANDRA SINHA AND OTHERS 
— DEFENDANTS - RESPONDENTS. 

Mukarrari tenure —No right except to collect rent 
reserved to zemindar—Subsequent Record of Rights 
showiny another person as holding under zemindar 
—Suit for declaration of incorrectness of’ Record 
of Rights—Non impleading. of villagers — Cuit, if not 
maintainable—Specijic Relief Act (I of 1577), 8. 42 
Suit for declaration of title—Applicability of 


* Where according to the original mukarrarz grant- 
ed to the plaintiff's transferor po right or 
‘interest was reserved by the zemindar except 
that to receive the rent reserved, and a subsequ- 
ently prepared lecord of Rights showed certain 
other persons as holding under the zemindar: ` 
Held, that the. Record of Rights was incorrect 
“and a suit for declaration that the Record of Right was 
incorrect would not be bad for non-joinder of the 
villagers as parties to the suit. Tiloke Prasad Singh v. 
Umanand Lal-(1), followed. . AA 
A declaratory suitin a case where the plaintiff is 
not entitled to possession and in which the main point 
is whether one of the defendants is holding under the 
plaintiff or another defendant is not bad for want 
of prayer for possession, and s 42, Specific Relief 
Act, is not, applicable to-the suit. Ranjit Singh 
Bahadur v. Kali Das Debi (2), applied | |. 
‘First Civil Appeal from’ the ‘Appellate order 
$ NIKA trd md Sete at t oa Fs Marai 
144—095 & 96 aes 
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Messrs. S. M. Mullick and R. 9. 
for the Appellants. 

Mr. N. N. Roy, for the Respondents. 

Judgment.—This is an appeal from a 
decision of the District Judge of Manbhum, 


Chatterji, 


‘Sambalpur reversing a decision ofthe Ad- 


ditional Munsif of Purulia. The land in 
suit is layali chakran land in village Taha- 
dirri. The plaintiffs are transferees from 
the mukarraridars of the village. In the 
Record of Rights the land has been recorded 
as being held by defendant No.1 and his 
bro‘hers under defendant No.: 2 the zemindar 
of Jhalda. The plaintiffs sued defendants 
Nos land 2 for what.is in effect a- declara- 
tion that the entry inthe Record of Righ’‘s is 
incorrect in so far as the disputed landis re- 
corded as being Held by defendant No. 1 
undei defendant No. 2. The brothers of 
defendant No.1 were impleaded in the suit 
on 16th January, .1929, more than six years 
after the final publication of the Record of 
Rights. The trial Court on a consideration 
-of the terms of the original mukarrari grant- 
‘ed by the zamindar of Jhalda to the trans- 
feror of the plaintiffs, and of the other evi- 
dence in the case, came tothe conclusion 
that the entry in the Record of Rights was 
incorrect and accordingly decreed the suit 
against defendants Nos. 1 and 2. The defend- 
ants ‘appealed to the learned District Judge 
who has reversed the decision of . the trial 
Court. The learned District Judge held 
that there wasno evidencein the case to 
rebut the presumption of the correctness of 
the Record of Rights, but in coming to this 
conclusion he has not referred to.the terms 
of the mukarrari grant. By this grant the 
zamindar of Jhalda granted a ':mukararri 
-patta of the whole of the village .Tahadirri 


- to the predecessor of the plaintiffs, {with all 


rights and interests,” at an annual.rent of 
Rs 81 i ac 

It is contended by Mr. Sushil Madhab 
Mullick on behalf of the appellants that 
the Record of Rights being inconsistent with 
this: document should be held to be incorrect 
‘inasmuch as the rights of- the parties are 
regulated by the document-which evidences 
the transaction, between them. In my opin- 
ion the plain reading of this mukarrari patta 
‘is that there is no reservation to the zamin- 
darof any right or interest. inthe village 
„whatsoever, his sole right being ‘to receive 
‘the rent- reserved, and,” in this view the 
entry in the Record of Rights must, be held 
to be incorrect, The learned District Judge, 
further held thatthe present suit. was barr- 
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ed by non-joinder’ of parties. In the 
the first place, he has found that the 
brothers of defendant No.1 should have 
been impleaded, and secondly that the vil- 
lagers and the village deity were interested 
‘in the declaration which the plaintiffs 
sought to obtain and that they also should 
have been impleaded. Withiegard to the 
position of defendant No. 1- however their 
` position is not affected by the declaration 
which the plaintiffs pray for. The dispute in 
the present case is in substance merely 
whether the right to nominate the priest of 
the village lies with defendant No. 2 or 
with the plaintiff. Inany case, the status 
and rights of the brothers of defendant 
‘No. Lor of defendant No. 1 himself are 


not affected by such a declaration. 
I am therefore of opinion that the 
joinder of -the brothers of defendant 


No. 1 after the period of limitation does 
not affect the plaintiffs’ suit. With regard 
to the non-joinder of villagers and the 
village deity, their position seemsalso to 
‘be unaffected by the present suit. 

Mr Ss. M. Mullick relies on the decision 
in this court in Tiloke Prasad Singh v. 
Umanand Lal (1) on this point. There it was 
held that a suit for a declaration of title to 
land entered in the survey khatian asgair 
mazrua am was not bad for non-joinder of 
parties of the general public. There seems 
to be no difference in principle between 
that case and the present. The learned 
District Judge also held that the suit was 
barred by reason of the provisions of s. 42, 
Specific Relief Act. The reason given by 
the learned District Judge is that the 
plaintiffs were not in possession and that 


there was no prayer for recovery of posses- 


sion. As has been pointed out by Mr. 
Mullick, however, the plaintiffs would in any 
case have no right to possession so long 
as defendant No. 1 was rendering the 
services for which the layali chakran land 
was granted to him; and it is nobody's 
case that the rendition of these services 
has ceased. The provisions of s. 42, Speci- 
fic Relief Act, therefore have no applica-- 
tion to the facts of the case. 

The main point in this case is whether 
defendant No. 1 holds under the plaintiffs 
or under defendant No. 2. This appears 
to be covered by the decision of their 
Lordships of the Privy Council in Ranjit 
Singh Bahadur v. Kali Das Debi (2). That 
- (1) 72 Ind. Cas. 634; A I R 1922 Pat. 447, 

(2) 40 Ind. Cas. 981: AI R 1917P U &; 44 IA 
117; 44 Ô 841: 21 O W N 609; 32 M L J 565; 15 


A L J 390, 250 L J 499; 19 Bom. LR 402; (1917 
MWN 459; 6LW 101(P 0). i 
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was.a casein which chaukidarit chakran 
lands were resumed by the Government 
and transferred to the zamindar under the 
Village Chaukidari Act (Bengal Act VI of 
1670) and the question was whether the ori- 
ginal zamindar or the present holder of 
patni lease of the village was entitled to 
the land and their Lordships held that it 
was the present holder of the paini interest 
who was entitled to it. The result is that 
this appeal must be allowed, the decree of 
the lower Appellate Court set aside and the 
deciee of the first Court restored with costs to 
the appellants. - 
N-A. Appeal allowed. 


BOMBAY HIGH COURT. 
Second Civi Appeal No. 132 of 193”. 
January 18, 1933. 
Bratmont, C. J. 
YELLAPPA YELLAPPA KAMMAR 

| ~ APPELLANT 
VETSUS 
FAKIRA VARIYAPPA BARKI— 
RESPONDENT. 

Practice— Evidence—Counsel not calling witnesses 
in deference to observation from the Bench-- Appeal 
— Permission toexamine such witnesses tobe granted 
—Desirability of reviewing the practice pointed 


out. 

At a trial it isthe duty of Counsel to see that he’ 
calls sufficient evidence to prove his case, and if 
in deference to some observation from the 
he refrains from calling evidence, the Appellate 
gourt should not reverse the decree of the trial 

urt without allowing the’ party to give theevi- 
dence which the first Court had thought unnecesgary. 
Arjun v. Shankar (1) and: Pabitra Kunwar v. 
Maharaja of Benarès (2), relied on 


. Desirability of reviewing. this practice on the 
ground that it is Counsel's duty to see that he calls 
sufficient evidence to provehis case and that the 
Judge ought not to stop parties from calling such 
evidence as they think proper unless the evidence 
is manifestly unnecessary—pointed out 

{English law compared | 


Second Civil Appeal from decree of the 
District Judge, Dharwar,in Appeal No. 54 
of 1929. 

Mr. A. G. Desai, for the Appellant. 

Mr. R. A. Jahagirdar, for the Respon- 
dent. 


Judgment. - This is a second appeal 
froma decision of the District Judge of 
Dharwar, and fhe case is in a rather un- 
satisfactory position. The plaintiffs sue 
foran injunction to restrain the defend- 
ants from interfering with their pos- 
session of a certain piece of land, and 
in the alternative, ifthe plaintiffs are no} 


Bench - 
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in possession, (hen they ask that they 
may be given possession. The only issues 
framed in the trial were: 

(1) Does plaintiff prove the title of his vendor. 
tothe suit site? [This was answered in the affir- 
mative.) (2: Does plaintiff prove his possession of 
the suit site? [This was .also answered in the 
affirmative.| (3) is he entitled to the injunction 
sought? [This was also answered in the 
affirmative.] 

The defendants then appealed, and in 
the first instance the appeal was heard 
by the District Judge ex parte. The 
learned Judge, as I understand his judg- 
ment, disagreed with the findings of fact of 
the trial Judge. The trial Judge had held 
that the plot of land in question had belong- 
ed toa man named Fakirsab, having been 
purchased by him in 1875, and that it had 
been leased to a man named Irabasappa 

“jin 1991, and that the plaintiffs had been 
in po.sessicn of it from about 1904, and 
they had taken a conveyance of the prop- 
erty from Fakirsab in 1928. The Appellate 
Court seems to accept the evidence as to the 
paper title, that is to say, the learned Judge 
agrees that the documents refer to this 
-particular piece of land, but he disbelieves 
the plaintiff's evidence as to his having 
been in possession. Whether he accepted 
the defendant's evidence of adverse posses- 
sion,-I do not know. Then an application 
seemsto have been made to the District 
Judge by the plaintiff alleging that there 
had been some mistake in not setving him, 
and inthe result the learned Judge set 
asidethe ex parte decree, and re-heard the 
appeal, and gave asecond judgment dated 
29th November, 1929, the first judgment 
having been given in the preceding July. 
In his second judgment he comes to the 
same conclusionas in the first judgment, 
but he alludes to the fact that the plaintiff 
had been ready to give in the trial Court 
further evidence as to possession and had 
refrained from doing so at the instance of 
the Judge, and a purshis Ex. 32 was ‘put in, 
which is signed, as I understand it, by the 
trial Judge, which says: 

“The remaining three or four witnesses for plaintiff 
(are to be examined on this very point, that is whether 
the plaint property iain the possession and vahiwat 
of plaintiff: they are present to-day. Lut as the Uourt 
says (observ.s) that itis not necessary (to examine 
them, if they are „t> be examined) on this, very point, 
the witnesses are not examined.” r 

So apparently the plaintiff was pre- 
pared to givefurther evidence as to pos- 
session, and he refrained from doing so 
owing toan expression of opinion by the 
Judge that such evidence was not necessary. 
Now I am bound to say I have myself 
always understood the rule to be that at a 
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trial it isthe duty of Counsel to see that he 
callssu i cient evidence to prové his case, 
andif, in deference to some observation 
from the Bench he refrains from calling 
evidence, he runs the risk of the Court of 
Appeal taking a different view from that 
ofthe trial Judge and holding that there is 
not sufficient evidence, and according to 
my understanding of the practice, at any 
rate in England, a re-trial would not be 
ordered in order to enable the plaintiff to 
call further evidence which- he might have 
called atthe trial. but did not call owing to 
some expression of opinion from the Bench, 
in this country, however, a different rule 
has prevailed in the case of appeals from a 
Mofussil court, andI have been referred 
to the case of Arjun v. Shankar (1), in 
which an appellate Bench of this court held on 
circumstances similar to the present that the 
lower Appellate Court ought not to have 
reversed the decree of the first Court without 
allowing the defendant to give the evidence 


-which the first Court had thought unneces- 


sary. I think, sitting here in second appeal, 
that I must follow that decision. There 
is another decision to the same effect in 
Pabitra Kunwar v Maharaja of Benares (2). 
I would, however, observe that the practice 
may at some future time bethe subject of 
review, and that Judges ought not to stop 
the parties from calling such evidence as 
they think proper unless the evidence is 
manifes’ly unnecessary. .I must there- 
fore, remand the case to the trial Court for 
the plaintiff's further evidence to be, heard, 
but I think also that the issues should be 
extended. If the plaintiff proves possession, 
then-of course that disposes of the matter, 
butif hefails to prove possession; I.think 
there ought to be anissue as to whether he 
has been dispossessed, and if so,” from 
what date, and a further issue whether if the 
plaintiff has notbeen dispossessed, {he defend- 
ant proves adverse possession for more 
than 12 years, because at present it seems 
to me there is some uncertainty whether 
the case falls under Art. 142 or Art. 144, 
Limitation Act. I` therefore propose -to 
reverse the decree of the lower Appellate 
Court and remand the case to the trial Court 
with directions to hear further evidence as 
to the plaintiff's possession, and to ‘amend 
the issues as suggested, and both parties 
will be at liberty to call such further eviden- 
ce as they think right: Costs hitherto in- 
curred will becosts in the suit. ; 
NA. Á Decree reversed. 
(1)22B 253. `. j 
AB) 30 A 367; 5 ALJ 468, A W N 1°08, 140, 
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__OUDH CHIEF COURT. 
First Civil Appeal No. 68 of 1931. 
February 28, 1933. 

DBISHESHWAR Nata AND SMITH, JJ. 
MUNSHI LAL AND oruprs—Pusintirrs— 
APPELLANTS 
VETSUS 

. AHMAD MIRZA BEG AND oTHERs— 

DEFENDANTS - RESPONDENTS. 

Transfer of Property Act (IV of 1882), s 81— 
Condition subsequent by way of defeasance—V alidity 
—linforceabiliity by court—Contract Act- IX of 
1872), s. 74—Condition asto forfeiture—Whether in 
the nature of penalty— Condition subsequent, non- 


performance of— Loss. to party--Compensation - 
Decree for'damages. 

According tos. 31, Transfer of Property Act, 
a condition subsequent by way of defeasance that 
any interest created shall cease to exist in case a 
specified uncertain event shall happen or incase a 
specified uncertain event shall not happen, can be 
valid. It does not follow that because the law allows 
such a condition being imposed the court is bound 
to enforce it in every case. Alexander Popham v. 
Bampfeild (2), referred to [p. 758, col. 2: p. 759, col 1.) 

Parties toa contract who haye suffered loss due to 
non-performance of a condition subsequent in the 
contract can be fully compensated by a decree for 
damages for loss actually suffered. [p. 759, col. 


A condition as to forfeiture ina contract carries 
with itan element of punishment ana isin the nature 
ofa penalty. Narendra Bahadur Singh v. Oudh Com- 
mercial Bank, Ltd , Fyzabad 5, and John Kilmer 
v. British Columbia Orchard Lands Ltd. (6), referred 
to. [p.759, col. 2.1 


First Civil Appeal against an order of the 
Pap age Sitapur, dated the 11th May, 
1931. 


Messrs. M. Wasim, Ali Raza, D. K. Seth 
‘and Chand Narain Harkauli, for the Ap- 
pellanis.. : 
waMessrs. Akhtar Husain, Haider Husain, 
B. P. Misra, A. P. Nigam, Sridhar Misra and 
Radha Krishna, for the Respondents. 


Judgment.—This is an appeal against 
the judgment and decree dated 11th May, 
1931, of the Subordinate Judge of Sitapur, 
Mirza Muhammad Ali Beg, Talukdar of 
the Aurangabad estate, in the Sitapur Dis- 
trict, died in 1908, leaving certain debts 
incurred by him under deeds of mortgage 
executed in favour of the Allahabad Bank. 
There was a dispute as regards succession 
to the estate between the deceased's brother 
Ahmad Mirza Beg, and his two nephews 
Hamid Mirza Beg and Amir Mirza Beg. 
On 12th July, 1909, the disputants settled 
their disputes by means of an agreement 
under which each of them became the owner 
of a one-third share ‘in the talkua. It was 
also arranged that each of the three 
claimants should get possession of certain 
villages out of the estate for his personal 
expenses, and that Ahmad Mirga Beg 
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should for the time being remain in pos- 
session and management of the remaining 
estate and pay off the debts and encumbr- 
ances. A full history of this agreement is 
given in Seth Bisheshwar Nath v. Hamid 
Mirza Beg (1). 

Asa result of the agreement referred to 
above, Amir Mirza Beg got possession of 
the following entire villages for his mainten- 
ance: (1) Jharia included in Phulpur; (2) 
Bhitauli proper, with iis hamlets Raniapur, 
Mohiuddinpur, Aliganj, Simra and Mirza- 
pur; (3) Shamoul included in Mankapur. 
The appellants, who were the plaintiffs in 
the lower Court, in execution of a simple 
money decree dated 23rd March, 1909, 
against Amir Mirza Beg, attached all the 
aforesaid villages on Ist April, 191]. A 
one-third share of Amir Mirza Beg in each 
of the three villages was sold in execution 
and purchased by the plaintiffs appellants 
on 24th October, 1923 for Rs. 5,00) subject 
tothe encumbrance of the Allahabad Bank 
over the entire taluka, Ahmad Mirza Beg 
instituted a suit in the court of the Sub- 
ordinate Judge of Sitapur for a declaration 
that Amir Mirza Beg had lost all his 
interest in the villages purchased by the 
plaintiffs masmuch as he had not instituted 
any suit to establish his rights after the 
order of the Criminal ‘Court in certain 
proceedings under s. 145, Criminal Pro- 
cedure Code. directing him to go to the 
Civil Court. The 17th July, 1924, was the 
date fixed for ‘the hearing of this suit. 
On7th June, 1924 another deed of agree- 
ment was executed between Ahmad Mirza 
Beg, and Amir Mirza Beg, under which it 
was agreed that certain villages should 
be sold in order to pay off the ancestral 
debt as well as the debt due from the parties. 
The total amount due to the plaintiffs 
from Amir Mirza Beg at the time of this 
agreement amounted to Rs. 1,45,209-8-4. 
In July, a few days before the date fixed 
for the hearing of the declaratory suit filed 
by Ahmad Mirza Beg, an agreement was 
arrived at between the plaintiffs on the one 
hand Ahmad Mirza Beg, defendant-No. 1, 
Hamid Mirza Beg, defendant No. 2, Amir 
Mirza Beg, defendant No.3, Wahid Mirza 
Beg, defendant No. 4, minor son of Amir 
Mirza Beg, and Siddiq Mirza Beg defend- 
ant No.5, on the other, with a view to 
compromise the declaratory suit pending in ` 
the court of the Subordinate Judge of 
Sitapur, and to providing for the payment 


(1) 48 Ind. Oas. 20; 5 OL J 582, 
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The 


terms of this agreement were briefly 


these: 
(1) The plaintiffs were to relinquish 
Rs. 55,209-6-4 out of the amount, 


Rs. 1,45,209-6-4, due to them, leaving a 
balance of “Rs. 90,000 in round figures. (2) 
This loss of Rs. 55,000 odd was to be made 
by the plaintiffs’ executing a sale deed of 
the one-third share in the aforementioned 
three villages, purchased by them for 
Rs. 5.000 in favour of the minor, Wahid 
Mirza Beg, defendant No. 4, in lieu of 
Rs. 60,000. (3) Payment of Rs. 90,000, the 
balance of the amount of the debts due 
to the plaintiffs, and of the sale price 
Rs. 60,000 agreed upon in respect of the 
shares in the three villages, total, 
Rs. 1,50 000, was to-be made by defend- 
ants Nos. 1to 5 executing a sale-deed in 
respect of one entire village Bakcharwa, 
free from any encumbrance, in favour of 
the plaintiffs. (4) Defendants Nos.1 tod 
undertook to pay all encumbrances existing 
on the village Bakcharwa, and in case they 
failed to do so, or the plaintiffs lost pos- 
session of Bakcharwa, either in whole or 
in part, or suffered any loss, the plaintiffs 
were given the power to realize all their 
expenses, damages and loss, as well as the 
amount of Rs. 55:209-6-4 relinquished by 
them as stated above, together with interest 
on the entire amount at 1 per cent. per 
mensem. Defendants Nos. 1 to 5 further 
undertook to hypothecate all the property 
comprised in the Aurangabad estate as 
security for this purpose. It was also 
agreed that in case the whole or part of 
Bakcharwa went out of the possession of the 
plaintiffs, they could have the sale to be 
made by them in favour of defendant No. 
4 cancelled, and could recover possession 
of the one-third share in three villages 
forming the subject of the said sale. 

The terms of this agreement were em- 
bodied in three deeds executed on 5th July, 
1924, They are: (a) a sale-deed (Ex. 1) by 
defendants Nos. 1 to 5 in favour of the 
plaintiffs, of 16 annas of Mauza Bakcharwa 
for Rs. 1,50,000, (b) a security bond (Ex. 2) 
executed by defendants Nos. | to 5 in favour 
ofthe plaintiff hypothecating their shares in 
the whole taluka including two-thirds of 
the three .villages, the remaining one-third 
-share of which had been purchased by the 
plaintiffs, for the carrying out of the con- 
ditions agreed upon between the parties; 
and (c)a sale-deed (Ex. 3) executed by the 
plaintiffsin favour of defendant No. 4, in 
respect of the one-third share in three 
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villages purchased by them at the auction 
sale, in lieu of Rs. 60,000. On lst April, 
1930, a one-third share in village Bakeharwa 
was sold in execution of a decree ofthe 
Court of Wards, representing the estate 
of one Kailash Nath, against Hamid 
Mirza Beg, and was purchased by the 
plaintiffs, in the name oftheir benamidar, 
Radha Mohan, for Rs. 6,000. Another 
one-third share’ of Bakcharwa was sold 
in execution of a decree of Babu Adit 
Prasad against Amir Mirza Beg and 
was purchased by the plaintiffs on 
21st July, 1930, for Rs. 7,000. In ‘execution 
of a decree of the Allahabad Bank on the 
basis of debts incurred by Mirza Muham- 
mad Ali Beg part of the property hypothe- 
cated under the security bond, Ex. 
together with the one-third share of village 
Shamoul included in Mankapur, conveyed 
by the plaintiffs to defendant No. 4 under the 


‘sale-deed Ex. 3, was sold, and went out of the 


possession of defendants Nos.1 to 5. The 
facts so far stated are no longer in dispute, 
and were admitted before us by Counsel for 
both parties. The plaintiffs instituted the pre- 
sent suit for enforcement of the terms of the 
agreement arrived at between the parties 
in July, 1924. Their case as set forth in the 
plaint was that as a two-thirds share in 
village Bakcharwa had gone out of their 
possession and ownership, they were entitled 
to get Rs. 1,00,000 according to the value 
fixed in the sale-deed Ex. 1. However as 
the plaintiffs desired that the shares in the 
three villages sold by them for Rs. 60,000 
be returned to them they gave the defendants 
credit for this amount and claimed only the 


balance of Rs. 40,000 on account of 
-their loss. of a two-thirds share of 
‘Bakcharwa. They also claimed a 


refund ofthe Rs. 55,209-6-4 which had been 
relinquished by them: Farther, as it was 
not possible for them to recover the one- 
third share in village Shamoul by reason 
of its having been sold in execution of the 
decree of the Allahabad Bank, they claimed 
the value of it, to the extent of Rs. 13,310. 
Thus they claimed a decree for Rs. 40,000, 
plus Rs. 55,209-6-4, plus Rs. 13,310, total 
Rs. 1,08,519-6-4, together with interest on 
this amount at 1 per cent, per mensem, 
making a total of Rs. 1,11,774-14-4, on the 
security of the property hypothecated under. 
Ex. 2, with the exception of such ofit as 
had already been sold. They also claimed a 
decree for possession of a one-third share in 
villages Jharia and Bhitauli, which were 
still in tne possession of defendant No. 4. 
Lastly they further claimed an injunction, 
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against defendants Nos. 6 to 10, who are 
transferees from defendants Nos. 1 to 3, res- 
training them from executing their decrees 
against the one-third sharein villages Jharia 
and Bhitauli, including its hamlets. De- 
fendanis Nos. 11t017 who are alleged to be 
transferees subsequent to ihe security bond 
of 5th July, 1924, were alsoimpleaded. A 
large number of pleas were raised in defence, 
but the only ones material. for the purpose 
of this appeal were that the sale of a two- 
thirds share of village Bakcharwa had been 
occasioned by the collusion of the plaintiffs, 
who themselves had purchased it, and that 
therefore they had not, in fact lost posses- 
sion of any portion of that village. It was 
further pleaded that the plaintiffs could not 
get back possession of the shares of the 
villages transferred by them to defendant 
No. 4. [Their Lordships referred to the 
findings of the Subordinate Judge, and pro- 
ceeded}. In the result, the learned Subordi- 
nate Judge gave the plaintiffs a decree for 
Rs. 13,000 with interest at 1 percent. per 
mensem on that amount. This amount was 
also declared a charge on the two-thirds 
share of defendants Nos. 2 and3 which they 
originally had in the taluka as mentioned 
in the security deed, Ex. 2, a portion of 
which is now in the possession and owner- 
. ship -of defendants Ncs. 4 and 5. But these 
.charges were subject to the charges in 
favour of defendants Nos. 6,7 and 10, who 
were found to have priority against the 
_plaintit’s’ claim. 

The leained Counsel for the appellants 
stated before us that he now confines his 
claim to a decree for pcssession in respect 
of a one-third share in villages Jharia and 

- Bhitauli, including. its hamlets, and decree 
for Rs. 13,310 on account of the proportionate 
price of the one-third share of village Sha- 
.moul. The other reliefs claimed in the 
plaint were expressly abandoned. The 
_arguments on behalf of the appellants were 
also confined to three points:. (1) that the 
lower Court's finding about the plaintiffs 
themselves having brought aboutthe auc- 
tion sale of the shares in the property con- 
veyed under Ex. 1 is incorrect; (2) that the 
condition in Ex.3 giving the plaintiffs the 
power to cancel the sale-deed and to take 
back possession of the one-\hird share in 
_ the three villages was valid under s. 31, 

"Transfer of Property Act, and should be 
enforced. and (3) thatthe decree for 
_ Rs. 13,000 by way of damages given by the 
lower 4 ourt is of no value to the plaintiffs, 
as they could realize nothing from .defend- 

` uts Nos. 2 and 3. (After holding that the 
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-to recover the encumbrance or 


, tional 
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charge against the plaintiffs of their having 
themselves brought aboutthe sale of the 
two-thirds share of Bakcharwa had not 
been sustained their Lordships continued.) 
Second point: Exs. 1, 2 and 3 were execut- 
ed simultaneously onthe same day. They 
are all parts of one andthe same trans- 
action. They must, therefore, be read to- 
gether. The conditions in question have 
been set out more explicitly andin greater 
detail in Ex. 1 than in the other two 
deeds. This document also appears to have 
been presented for registration before 
Ex. 3. Both these deeds being sale-deeds 
they are registered in the same book, Ex. 1 
being registered as No. 161, and Ex. 3 as 
164. Paragraph 4, Ex.1, deals with the 
case of the property being sold in satis- 
faction of some debt. Paragraph6 deals 
with the case ofthe property being sold 
for satisfaction of any incumbrance or 
charge. As the sale of two-thirds of Bak- 
charwa with which we are concerned 
took placein enforcement of mortgages 
on the property this is the appropriate 
It prc- 
vides that if the property is wholly-or part- 


‘ly sold or goes out of the possession ofthe 


vendees for satisfaction of any encumb- 
rance, created hy Amir Mirza Beg or 
Hamid Mirza Beg as was the case here, 
then the vendees should have the -power 
charge 
from the ten annas eight pies share of all 
the villagesof the - estate belonging to 
Hamid Mirza and Amir Mirza. Paragraph 
8 of this deed provides as follows:— 

“That if for any reason the whole or part of 
the property sold goes out of the possession of 
the vendees and their heirs and representatives 
then the vendees, their heirs and representatives, 
shall have also power that by cancellation of 
the sale-deed executed this day by the vendees 
in favour of the executant No 4, they get posses- 
sion of the property returned and become 
in possession of the property entered in the said 
sale-deed as a proprietor like the vendee... ...” 

Theuse of the word ‘also’ in this para- 
graph shows clearly:that this is an addi- 
remedy given to the vendees, 
namely the plaintiffs. As we have stat- 
ed before, the relevant provisions con- 
tained in para. 3, Ex.3 are not so detailed. 
But read in the light of Ex. 1 they seem to 
usto giveinan abridged form the same 
conditions ashave been stated in greater 
detail in Ex. 1. This condition of defea- 
sence is obviously not one by way of gift 
over in faveur of any third person. It 
only provides that the property is to re- 
vert tothe vendors. Section 31, Transfer 
of Property Act, shows that a condition 
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pubsequent by way of defeasance that 
any interest created shall cease to exist 
In case a specified uncertain event shall 
happen or in case a specified uncertain 
event shall not happen can be valid. It 
does not follow that because the law allows 
such a condition being imposed the court 
is bound to enforce it in every case. In 
Alexander Popham v. Bampfeild (2), (at 
page 326*) the Lord Chancellor observed 
as follows: 
_“Secondly, it is as clear that this is a condi- 
tion subsequent, and not acondition precedent, 
and that will make a very great difference in 
this case; for precedent conditions must be 
literally performed: and this court will never 
vest any estate where by reason of a condition 
precedent it will not vest in law. And so it 
was ruled here in my Lord Feversham's case, though 
the Lords afterwards reversed that decree, But 
of conditions subsequent which are to divestan 
estate, there it is otherwise; yet of subsequent 
conditions, there isthis difference to be observed 
(for against all conditions subsequent, this court 
cannot, nor ought to relieve) when the court 
can in any case compensate the party in damages 
for thé non-precise performance of the condition, 
there it is just and equitable to relieve, asif a 
man’s estate be upon condition to pay money 
at a certain day, and he fails of payment; but 
where the party cannot be compensated in 
damages, it would be against conscience to 
relieve; and that was the reason of the judg- 
ment in Fry and Porter's case (3) where the 
daughter having married without such consent 
as by the condition was required, the non-perform- 
ance of that condition could not be compensated 
in damages In conditions in restraint of marriage 
and gift over, it is thecircumstance of the legacy 
being given over, and vestingina third person 
which has induced tha court to suffer the condition 
to take effect, and not the intention Wheeler v. 
Bingham (4.". Ni 
In the case before us the plaintiffs have 
continued in possession of the whole of vil- 
lage Backharwa with only this difference; 
that their title with regard to two-thirds of it 
is now under the auction sale and not under 
the sale-deed Ex. 1. The only loss which they 
have sufferred is that they have been out of 
pocket to the extent of Rs. 13,000 paid by 
them at the auction sale. They can there- 
fore, be fully compensated for the non- 
“performance of the condition that the 
defendants would pay all the encumbrances 
on the property by being given a decree 
for Rs. 13,000. On the other hand, if the 
plaintiffs are givena decree for possession 
of a one-third share in villages Jharia and 
Bhitauliand the price of the one-third 
share in Shamoul, it would mean that 
they would get a decree for property 
valued at Rs. 60,000, (vide Ex. 3), as 
(2) (1682) 23 E R 325; 1 Vern 80. 
(3) 1 Mod Rep. 300 
() (1746) 3 Atk 364; 26 E R 1010, 
*Page of (1682) 23 I. R,—[Ed ] 
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against a loss of only Rs. 13,000. In the 
words of the Lord Chancellor, in the cir- 
cumstances, “it is just and equitable to 
relieve” the defendants, of the specific en- 
forcement of the condition. It seems also 
clear that the additional remedy of for- 
feiture given to the plaintiffs is in the 
nature ofa liability imposed onthe defend- 
ants asa punishment for their committing a 
breach of the agreement. As remarked in 
Narendra Bahadur Singh v. Oudh Commer- 
cial Bank, Ltd., Fyzabad (5): 

“A penalty may be a vindictive 
a reasonable penalty. It may be 
mild, it may be fair or unfair, but in all cir- 
cumstances if remains a penalty. To constitute 
the existence of a penalty, it would appear only 
necessary to establish the element of punishment, 


however well deserved and temperate such punish» 
ment might be.” 


In John H. Kilmer v. British Colum- 
bia Orchard Lands Ltd. (6), there was an 
agreement for sale by the respondent 
Company of lands in British Columbia, 


penalty or 
severe or 


-for a price to be paid in instalments at 


specified dates. It contained a clause 
of forfeiture both of the agreement and 
ofall payments of past instalments of pur- 
chase money in case of default of punctual 
payment ofany oneinstalment and time 
was declared tobe the essence of the agree- 
ment. Default. having been made, the 
company sued to enforce the forfeiture; 
the appellant paid into court the instal- 
ments due and counter-claimed for specific 
performance. It was held that by the 
law of British Columbia, as well as by 
English law, the condition of forfeiture 
was in thenature of a penaltyfrom which 
the appellant was entitled to be relieved 
oe payment of the purchase money 
ue. 

We should not be understood to say 
that the provision as regards forfeiture 
was, in thecase before us, a mild ov. a 
reasonable penalty. But -what we mean to 
say'is that reading all the conditions to- 
gether, wethink that the condition: of 
forfeiture carried with it an element. of 
punishment, and is, therefore, taking the 
transaction as a whole, in the nature of a 
penalty. Further, evenifthe forfeiture is 
to be enforced, the plaintiffs must under 
s. 65, Contract Act, restore any benefit re- 
ceived by them under it or make compen- 
sation for it to the person from whom they 
received it. The sale-deed, Ex. 3; was 
executed on the footing that the plaint- 

(5) 30 Ind Oas. 323; 2 OL J 402, 6 : 


(6) (1913) A 319: 82 LJ PO77; 29TL R 319; 
5783 338: 1083LT 306. :- ` 
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iffs received Rs. 60,000 as consideration for 
itfiom theminor vendee, Therecan be no 
means of restoring that benefit to him if 
the plaintiffs are granted the relief sought. 
Moreover, the. transactions evidenced by 
Exs. 1,2 and3 were of such a complex 
character that if the plaintiffs are allowed 
to cancel the sale of the shares in the three 
villages, it would completely unsettle all 
the other adjustments made between the 
parties. . | 
Having given our careful consideration 
toall the circumstances, we are, therefore, 
in agreement with the learned Subordi- 
nate Judge that the most fair and equit- 
able course is to give the plaintiffs a 
decree for Rs, 13,000 which should fully 
compensate them for their loss. [Their 
Lordships proceeded toconsider the third 
point and continued]. The learned Coun- 
sel for Ahmad Mirza Beg, defendant No. 
1, contended that he had been unneces- 
sarily impleadedin the case and should 
be allowed his costs in both the courts 
against the plaintiffs. Asa party to the 
transactions of 5th July, 1924, he was, in 
our opinion, a necessary party. We can 
see no sufficient ground: to interfere with 
` the discretion exercised by the lower 
Court inthe matter of costs. For the 
above reasons we dismiss the appeal 
with costs. 
NA, Appeal dismissed. 
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PATNA HIGH COURT. 
Civil Revision Petitions Nos. 611 of 1931 and 
i 74 of 1933. 
February 14, 1933. 
JAMES, J. 
CENTRAL BANK or INDIA, Lro.— 
PETITIONER 


i VETSUS 
SACHINDRA MOHAN GHOSH AND 


OTHERS Opposite PARTIES. 

Transfer of Property Act (IV of 1882), ss 78 (8), 
101—Landlord having first charge for rent—Lease- 
hold right mortgaged by lessee—Suit by landlord— 
Sale of leasehold property—Purchase by mortgagee 
—-Landlord’s prior charge for rent up to date of 
sale—Morteagee's right to share in surplus amounts 
Holder of money decree, 1f can exclude mortgagce's 
claim 

By the terms of a lease the landlord's claim for 
rent was the first charge on the property and the 
landiord enforced his charge for rent, got a decree 
and the leasehold property sold in execution of 
the decres was purchased by the mortgagee but 
the property was not sold subject to the mort- 
gage.. The landlord claimed rent up to date of 
pale. from the surplus sale proceeds ; 

Held, i) that the relationship of landlord and 
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tenant between the landlord and the | original 
lessee continued up to the date of sale and as the 
surplus sale proceeds represented what was left of 
the interest of the defaulting tenant, the landlord 
was entitled to the rent up to date of sale as a 
prior encumbrancer within the meaning of s. 73 
(3), Transfer of Property Act. Forbes v Maharaja 
Bahadur Singh (1), distinguished. Jaynal Abedin 
v, Hyderali Khan (2), referred to. 

(ii) As the mortgagee purchased with permission 
of court, he was entitled to bis mortgage money 
after satisfaction of the claims of a prior encum~ 
brancer, and a creditor who had purchased the 
interest of the lessee in execution of a money 
decree could not exclude the mortgagee from a share 
of the sale proceeds. 


Civil Revision Petition from an order of 
the Sub-Judge, Dhandbad, dated the 29th 
August, 1931. 

Messrs. Sultan Ahmad, P. R. Das, S. C. 
Majumdar and J. C. Sinha for Mr. Jhumai~ 
mull Marwari, for the Petitioner. 

Messrs. S. M. Mallick, S. C. Bose and K. 
N. Moitra, for the Opposite Parties. 

Judgment.—The Central Bank of India 
held an equitable mortgage on certain lease- 
hold colliery property in the Manbhum 
District. The superior landlords sued their 
lessee, who was the mortgagor, for arrears 
of rent, joining the mortgagees as parties 
to the suit. By the terms of the lease the 
landlords’ claim for rent was the first 
charge on the property and their suit was 
framed in the form of a suit to enforce this 
charge, so that the decree which the 
landlords obtained: and put into execution 
was in the form of mortgage decree for sale 
based on the charge created by the lease. 
After the decree was made final the lease- 
hold property was put up for sale. The 
Central Bank of India obtained permission 
to bid at the sale, stipulating at the same 
time that their rights under their mortgage 
should not be prejudiced; but although 
they were permitied to bid at the sale it 
does not appear that any concession in the 
matter of their rights under their mortgage 
was made by the decree-ho!der. At the sale 
the property was purchased by the mort- 
gagees. The landlords claimed from the 
surplus sale proceeds rent which has ac- 
erued due from the date of the suit until 
the daie of the sale on the ground that the 
rent was the first charge on the property. The 
Bank claimed the whole of the surplus 
proceeds under s. 73, Transfer of Property 
Act. A third claimant appeared who had 
purchased the interest of ihe lessee in exe- 
culion of a money decree while the landlords’ 
suit was pending. This claimant had at- 
templed unsuccessfully to set aside decree; 
but he had appealed from this decision 
and he prayed that the decision on the 
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claims of the respective parties might be 
postponed until that appeal had been heard. 
The Subordinate Judge declined to post- 
pone consideration of the claims to the 
surplus proceeds; and’ he decided that the 
landlords’ claim for rent up to the date of 
the sale subsisted and that the Bank of 
Central India were entitled to take what 
remained up to the amount of their mort- 
gage money. The Bank has applied for 
revision of that order. i 

Mr. P. R. Das on behalf of the Bank 
argues that the landlords have no claim to 
share in the surplus sale proceeds on ac- 
count of rent which has accrued up to the 
date of the sale, because the relationship of 
landlord and tenant had ceased to exist 
between the proprietors and the original 
lessee. He cites the decision of the Judicial 
Committee of the Privy Council in Forbes 
v. Maharaja Bahadur Singh (1), relying on 
the observation of the late Mr. Ameer Ali 
(at page 939* of the report), that the right 
to proceed to sale or in the alternative to 
eject a tenant for failure to pay arrears of 
rent is dependent on the existence of the 
relationship of landlord and tenant at the 
time when remedy provided by law is to be 
enforced. The question in that case was of 
the right to bring a tenure to sale bya 
zamindar who had parted with his interest; 
and it is difficult to see how any principle 
derived from this ruling can be applied to 
the facts of the present case when the 
proprietors had not parted with their inter- 
est and they are not seeking to bring the, 
tenure’ of sale for the second time or to 
eject anybody from possession of it. In 
Jaynal Abedin v. Hyderali Khan (2), it 
was observed that a suit for rent is primari- 
ly a suit for money and that although the 


right to receive rent may be said to. bea. 


first charge on the property, no charge is 
created until decree, when the rent payable 
by the patnidar to his zamindar, which has 
been transformed into a judgment debt, be- 
comes a first charge on the tenure. Mr. 
Das argues that the landlords cannot. treat 
their arrears of rent as a first charge on the 
property until they have sued for it and 
obtained their decree. ' 

But the charge with which ihe learned 
Subordinate Judge was dealing in the 
present case was the charge specifically 

(1) 23 Ind. Cas. 632; Al R1i914PO111-41IA 91; 


44 © 926; 1s O W N 747; ( 9.4)M WN 397:15 ML T 
380; 12 A L J 653; 27 ML J4, tL W 1059; 95 
OL 3434 (P 0), i 

(2) 111 Ind. Cas. 340; AI R1928 Cal 441; 55 0 
501; 32 O W N 268, 


*Page of 44 O,—[Ed.] ~ 





ert ne 


CENTRAL BANK OF INDIA LÊD, Y. SACHINDRA MOHAN GHOSH. 


761 


created by the instrument which brought 
into existence the tenure which has been 
sold. The landlords’ right to rent was made 
the first charge on the property, a present 
charge to meet a future contingency, which 
placed the landlords in a position of superi- 
ority against the holders of the equitable 
mortgage which was subsequently created, 
so that the landlords are prior encumbranc- 
ers within the meaning of cl. (3) of s. 73 of 
the Transfer of Property Act, and they are 
entitled to enforce their charge in priority to 
the claim of the Central Bank of India un- 
der their mortgage. The relationship of 
landlord and tenant between the landlords 
and the original lessees may have ceased‘to 
exist. The property was sold free from 
encumbrance; and no criticism need be 
made of the argument of Mr. Das, that the 
landlords could not after the sale have 
brought the leasehold interest ‘to sale a 
second time, on account of arrears of rent 
which had accrued up to the date of sale. 
The relationship of landlords and tenant 
between the landlords and the original 
lessee continued up to the date of sale; and 
as the learned Subordinate Judge, apply- 
ing the general principle of conversion has 
pointed out, the surplus sale proceeds re- 
present what is left of the interest of the 
defaulting tenant. The view of the learned 
Subordinate Judge on this question is 
correct and his order should be affirmed. 
Jhumarmull Marwari who purchased the 
interest of the mortgagor while the land- 
lords’ suit was pending now intervenes to 
claim a share in the division of the sur- 
plus sale proceeds. 

He argues that as the Bank cannot claim 
any share in the sale proceeds by virtue of 
the provisions of s. 73 (1) (a), Civil Procedure 
Code, because when they applied for per- 
mission to bid, a stipulation was made that 
the property should be sold without pre- 
judicing their rights under the mortgage. 
It is suggested on his behalf that the Bank 
in purchasing the property has reserved the 
right which is permitted by s. 101. Transfer 
of Property Act, to acquire the property 
without thereby causing their mortgage to 
be merged as between themselves and any 
subsequent mortgagees. However thatmay 
be, Sir Sultan Ahmad points’out that there 
was no mention of the mortgage in the sale 
proclamation; and the property was not sold 
subject to any mortgage or charge in the 
sense that the mortgagees would have been 
able to enforce their mortgage right 
against the purchaser at the auction sale. 
The landlords’ decree was in form a mort- 


162 


gage decree to which the Central Bank of 
India as subsequent morlgagees were par- 
ties, and when the landlords obtained their 
preliminary decree, the power to enforce 
the mortgage of the Bank was limit- 
ed to a right of redemption, or in 
the alternative if they suffered that right 
to be extinguisbed before the final decree, 
to receive their mortgage money out ofthe 
surplus sale proceeds after the satisfaction 
of claims of any prior incumbrancers. 
Their application for permission to bid 
without prejudice to their rights under the 
mortgage certainly could not be regarded 
as having the effect of restoring their right 
of. redemption which had already been ex- 
tinguished, and it cannot beheld that the 
property was sold subject to any mortgage 
or charge, even though the Bank may pos- 
sibly have reserved the rightunder s. 101, 
Transfer of Property Act, to use their mortg- 
age as a shield against a subsequent 
encumbrancer. Jhumarmull Marwari’s claim 
therefore to exclude the Bank from a share 
of surplus sale proceeds cannot succeed. 

Another ground is suggested for Jhum- 
armull Marwari’s claim. ‘he Bank had su- 
ed the leaseholders on their mortgage and 
had obtained a decree shortly before the 
property was sold in execution of the land- 
lords’ decree. On 27th March, 1931, they 
entered into a compromise with their mortg- 
agor. That compromise is not before me: 
but I am told that by its terms the Bank 
was to enter into posséssion of the mortgag- 
ed property, undertaking not to enforce 
its final decree for sale within 6 years and 
in the meantime to pay Rs. 600, a month to 
the mortgagor. Jhumarmull Marwari had 
on 28th October, 1930, acquired the right, 
title and the interest of the mortgagor, that 
is to say, he had acquired the equity of 
redemption: and it isargued that he there- 
by acquired a right toany benefit which 
the mortgagor may have obtained by the 
compromise of 27th March, 1931. So far as 
the landlords’ suit is concerned, the interest 
was apparently acquired pendente lite and 
` go subject tothe result of that suit, and it 
would not be proper, in a summary proceed- 
ing of this nature, to enter into the ques- 
tion of what may be his rights against the 
Central Bank.of India by virtue of the 
compromise in which they entered with the 
mortgagoron 27th of March, 1931. I find 
no ground for interference with the order 
of the learned Subordinate Judge and 
dismiss*the application. The landlords are 
entitled to their costs fromthe Central 
Bank of India and Jhumarmull Marwari 
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who will each bearan equal share of the” 
landlords’ costs. The Central Bank of India 
is entitled to its costs from Jhumarmull 
Marwari. The hearing fee will be fixed ab 
twenty gold mohurs. 

NA. Application dismissed. 





LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal 
No. 1232 of of 1932. 
February 8, 1933. 

Tag CHAND, J. 
SUNDAR SINGH SACHAR, PLEADER 
—APPELLANT 
versus 
Bakhshi SHIV RAM AND ANOTHER — 


RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 54— 
Creditor alleging morigage by debtor as act of 
insolvency— Subsequent withdrawal of this allegation 
—Adjudication—Official Receiver, if estopped from 
impeaching mortgage—Fraudulent preference, signi- 
ficance of—Application by Official . Receiver to 
annul mortgage—Burden of proof. 

Where acreditors’ application to adjudicate the 
debtor as insolvent alleged as one of the acts of 
insolvency a mortgage effected by the debtor but 
subsequently the creditors withdrew the allegation 
and relied only on the other acts of insolvency,and the 
Official Receiver put in an application under s 54, 
Provincial Insolvency Act, to annulthe mortgage on 
the ground that it was effected in order to give 
fraudulent preference over other creditors ; 

Held, that the Official Receiver who represented 
the entire body of creditors was not bound by the 
statement ofthe petitioning creditors and that as 
such he was not estopped from challenging the 
mortgage 
- The word “preference imports a free choice, 
and it is necessary for the Receiver to prove that 
the debtor's act was voluntary and not due to ex- 
traneous influence such as pressure or threat from 
the creditor. Nripendra Nathv. Ashutosh Ghose 
(314, relied on 

In a case under s. 54, Provincial Insolvency. Act, 
the burden is on the Official Receiver, to establish 
the necessary elements that make the section applic- 
able and the mortgagee is not to prove that the 
mortgage in his favour is executed with fraudulent 
motives. Sime Darby & Co.v Official Assignee (1) 
and Ram Chand v, Parma Nand (7), referred to. 


Miscellaneous Second Civil Appeal from 
an order of the District Judge, Rawalpindi, 
dated the 17th June, 1932. i 

Messrs. M. C. Mahajan, Achkru Ram and 
Lala Badri Das, R. B., for the Appellant. 

Mr. J. N. Aggarwal, for the Respond- 
ents. het 

Judgment.—On 27th May, 1927, a 


mortgage was effected by the firm 
Thakar Singh-Sewa Singh, in favour of 
Musammat Bhagwanti, appellant for 


Rs. 23,000, the consideration being prior 
‘debts due by the mortgagor to the mort- 
gagee, Within three months ofthe date of 
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ethe mortgage,7.e., on 23rd August, 1927, 
an application by certain other creditors for 
adjudication of firm Thakar Singh-Sewa 


Singh, as insolvents was presented before: 


the Insolvency Judge at Rawalpindi. The 
petition was based on various alleged acts 
of insolvency having been committed by 
the debtors, one such act being the mort- 
gage in favour of Musammat Bhegwanti, 
which was described as having been made 
with a view to giving her fraudulent pre- 
ference over other creditors. On l5th Octo- 
‘ber, 1928, the petitioning creditors, made a 
statement withdrawing the allegation that 
the mortgage in favour of Musammat 
Bhagwanti, had been made with a view to 
giving her fraudulent preference, and pray- 
ing that the application be tried on the 
strength of the other alleged acts of insol- 
vency. This was allowed, the inquiry pro- 
ceeded on the other allegations ; and event- 
ually an adjudication order was passed. 
More than two years later, on 21st, Novem- 
ber, 1930, the Official Receiver presented an 
application under s. 54, Provincial Insol- 
vency Act, urging that the aforesaid mort- 
gage in favour of Musammat Bhagwanti 
was void as against him and that it be 
annulled by the Insolvency Court, inasmuch 
as it had been effected with a view to 
giving her fraudulent preference over the 
other creditors. After inquiry the Insol- 
vency Judge dismissed’ the petition, but 
on appeal by the Official Receiver the 
learned District Judge has annulled the 
mortgage. 

The mortgagee Musammat Bhagwanti has 
preferred a second appeal and the first-con- 
tention raised on her behalf is that the 
petitioning creditors having stated on 15th 
October, 1928, that the mortgagor in ques- 
tion did not “fraudulently prefer” the appel- 
lant and that it did not amount to “an act 
of insolvency,” the Official Receiver was 
“estopped” from repeating the same allega- 
tion and applying under s. 54. In my 
opinion, this contention is without substance, 
and I have no hesitation in overruling it. 
In the first place, thestatement referred to 
was made by the petitioning creditors only 
and isnot binding upon the Official Receiver 
who represents the entire body of creditors. 
Secondly, as stated already, the petitioning 
creditors had originally applied for the 
adjudication of the debtors as insolvents on 
the strength of numerous alleged acts of 
insolvency, but in order to obtain a speedy 
decision they thought it advisable. to limit 
their case to the less contentious allegations, 
and dropped those, inquiry into which would 
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have delayed the passing of the adjudication 
order. Further, it has not been shown that 
Musammat Bhagwanti was misled to act to 
her detriment by reason of the aforesaid 
statements made by the petitioning creditors 
on 15th October, 1928, and for this reason 
also the plea of estoppel cannot be sustain- 
ed. The next contention, that the learned 
District Judge has approached the case from 
a wholly erroneous legal standpoint, is, 
however, well-founded and in my opinion 
must succeed. A perusal of his judgment 
shows that the learned District Judge has 
dealt with the case as if the onus lay upon 
the mortgagee to prove thatthe transfer in 
question was not fraudulent. It is, however, 
well-settled that in cases falling under s. 54, 
Provincial Insolvency Act, the onus lies 
upon the Official Receiver to establish the 
necessary elements which would make that 
section applicable: Sime Darby & Co. v. 
Official Assignee (1) and Ram Chand v. 
Parma Nand (2). 

. Now the only substantial fact found 
against the appellant is that the transaction 
in her favour was effected by the debtors 
when they were in imminent expectation of 
bankruptcy. But this by itself is not suffi- 
cient to prove the intention to give fraudu- 
lent preference. The word “ preference” 
imports a free choice, and it is necessary 
for the Receiver to prove that the debtor's 
act was voluntary and not due to extraneous 
influence such as pressure or threat from 
the creditor. It isadmitted that the trans- 
feree is not related to the debtors and it 
has not been shown that there were any 
special reasons for them to give preference 
to her over the other creditors. On the other 
hand, the facts found are that the debt 
due by the debtors to the appellant was 
unsecured, that she was anxious to have it 
re-paid and she made a demand. The 
debtors did not have sufficient cash to pay 
and a meeting was held at the house of a 
mutual friend, and was attended by the 
debtors and a number of persons on behalf 
of the appellant. In., this meeting the 
debtors were threatened with a suit, in case 
the amount due to the appellant was not paid 
or got secured forthwith. The appellant's 
son is admittedly a practising lawyer and 
her husband isa petition writer, and there 
can be no doubt that the threat of legal 
proceedings was not a mere brutum fulmen 
but was real and effective and must have 
been taken seriously by the debtors who 
agreed to secure the debt by entexing into 


(1) 107 Ind Oas 233; A I R 1928 P O 77 (P O), 
(2) 110 Ind. Oas 824; AI R 1928 Lah, 744, - 
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the mortgage transaction in guestion. These 
facts clearly show that the transfer was not 
made voluntarily, but was made under 
` pressure and the case falls within the rule 
laid down in Nripendra Nath v. Ashutosh 
Ghose (3). 

The learned District Judge appears to 
have been largely influenced by the argu- 
ment that the debtors made “numerous” 
alienations, and he has observed that they 
had adopted a “reckless course of paying 
off’ some of their creditors in spite of the 
fact that it was patent to them that by so 
doing they would be unable to pay others. 
But as admitted by Mr. Jagan Nath Aggar- 
wal, Counsel for the Receiver, all the other 
alienations were made subsequent to. the 
transaction in question and it has not been 
shown that the debtors had acted “reck- 
lessly” before the mortgage in favour of the 
appellant. It is further significant that 
there is no finding by the District Judge, 
nor is there any evidence on the record, 
that at the time of the mortgage in question 
the appellant was aware that the mortgagors 
were practically insolvents and the transac- 
tion in their favour would result in giving 
them undue preference over other creditors. 
In my opinion, the Official Receiver has 
failed to bring the case within s. 54, Pro- 
vincial Insolvency Act, and the judgment 
of the learned District Judge cannot be 
sustained. 1 accordingly accept the appeal, 
set aside the order of the learned District 
Judge and restore that of the Insolvency 
Judge. The appellant shall get her costs 
from the Official Receiver in all courts. 

NA. Appeal accepted, 
(3) 33 Ind, Cas. 548; 43 O 610; 20 O W N 420. 


GALCUTTA HIGH COURT. 
Orvit Appeal No. 1970 of 1930. 
December 2, 1932. 
MUKEBJI, J. 

NABJAN SARDAR—DeErenpant— 
APPELLANT 
VETSUS 
NEBURALI MOLLA—PLAINTIFE— 
RESPONDENT. 

Lease—Covenant for payment of one-fourth price 
on transfer—Validity—Nature of the covenant— 
Tronsfer without payment—Purchaser in rent execu- 
tion sale—Power to eject transferee—Right, title and 
interest of debtor, meaning of. 

Where ina lease deed there was no restriction as 
to transfer but there was a stipulation that the 
transferee will have to pay a chouthand that if it 
was not paid the transfer would be invalid : 
paHeld, that the covenant was a valid one and 
would run with the land and remain operative 
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during the entire period of the lease. Sarada s» 
Kripala v. Bepin Chandra Pal (7), referred to. 

Held, also that when the leasehold is transferred 
without payment the lessor could treat the purchaser 
asa trespasser. i 

Where such a leasehold is purchased in execution 
of arent decree obtained against the original lessee 
by the lessor and ignoring the .transfer made in 
the meantime, the purchaser has the right to eject the 
transferee. Basaratali Khan v. Manerulla (1), Swarna 
Kumar v.Prahlad Chandra (4) and Dinobandhu Roy 
v. W. C. Banerjee (6), distinguished. 

The terms ‘right, title and interest of the debtor’ 
as used in a sale certificate must be construed with 
reference to thecircumstances under which the sale 
took place as wellas the proceedings leading up to 
the sale. Akhoy Kumar Soor v. Bejoy Chand Maha- 
tap (8), referred to 


Appeal against appellate décree of 
the Second Judge, 24-Perganas, dated the 
17th April, 1930. 

Messrs. Satindra Nath Mukherjee and 
Hara Krishna Paramanik, for the Appel- 
lant. 

Mr. Narayan Krishna Kar, for the Res- 
pondent. 

Judgment —Three odd bighas of land 
which form the subject-matter of this suit 
formed part of a holding consisting of 7 
bighas odd which was held by one Bata 
Bibi under the Bhowanipore Zamindar Co. 
One of the terms of the lease by which 
Bata Bibi’s tenancy which was a mourasht 
mukarrarit one was created was as fol- 
lows : 

“tf you transfer the lands of this jama to any- 
body then the purchaser would be bound to pay into 
my sarkar as mutation fee one-fourth of the amount 
which would be the fair price for the land at the 
A if such fee is not paid the transfer will not be 
valid. 

Bata Bibi sold the land in suit to the 
appellant in 1920. The appellant did not 
pay the chouth. In 1924 the landlords sued 
Bata Bibi for rent of the entire tenancy 
for 1237 to 1330 B. S., obtained a decree 
and in execution of that decree put up the 
nolding to sale at which the respondent 
purchased it. In 1923 the respondent, as 
plaintiff, commenced this suit for ejecting 
the appellant. The suit was decreed 
by the trial Court and that decree has 
been affirmed by the Subordinate Judge 
onappeal. Therespondent rested his case 
upon the clause in the lease referred to 
above, alleging that the chouth had not 
been paid by the appellant and so the 
appellant’s purchase was invalid. A num- 
ber of decisions have been cited before me 
on behalf of the appellant in support of 
a contention that the stipulation itself is 
invalid as a covenant in restraint of aliena- 
tion and offending against the rule of 
perpetuity: Basaratali Khan v. Maner- 
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2 

ulla (1) was a tase in which in a permanent 
lease the covenant was that the lessee 
“shall not beable to dig pits or tanks or to transfer 


the land in any way without a letter (from the 
‘lessor) to that effect,” : 


and there was no right of re-entry re- 
served. It was held that the covenant 
was not void, but the assignment was 
operative notwithstanding the covenant. 
It was pointed out that in such a case 
dimages might be awarded on that foot- 
ing as was done in Williams v. Earle (2), 
and that that was the view taken in 
Parameshri v. Vettappa (3). Another case 
is Swarna Kumar v. Prahlad Chandra (4), 
in which ina permanent lease the stipula- 
tion was that the lessee would, not be able 
to transfer in favour of a third party 
without the lessor’s permission but that in 


the case of a transfer in favour of a co-. 


sharer of the lessor no such permission 
would be necessary. It was held that the 
stipulation was void asoffending against 
therule of perpetuity. A third case cited 
is Rajendra v. Mcheslata (5), in which ina 
permanent lease there was an absolute 
restraint of transfer provided by a clause 
which ran thus: 


“you will bave no right to sell ycur rigl-t in the 
Jand held under the lease,” 


but there was no right of re-entry re- 
served. It was held that the restriction 
is inoperative. The cases referred to 
above are all distinguishable because in 
the case before me there is no restriction 
as to transfer, but the stipulation is that 
the transferee, whoever he may be, will have 


to pay a chouth and if he does not payit - 


the transfer would be invalid. Such a 
covenant in a lease is a valid covenant for 
the benefit of the lessor and is, in my opinion, 
operative. The covenant in this case is in 
its essence similar to that in. the case of 
Dinobandhu Roy v. W. C. Banerjee (6). 
Such a restrictive covenant runs withthe 
land and remains operative during the 
entire period of the lease: see Sarada 
Kripalala v. Bepin Chandra Pal (T). The 
lessor could treat the purchaser as a 
trespasser and in fact did so by ignoring 
the appellant and suing Bata Bibi for the 
rent of the tenancy notwithstanding the trans- 

(1) 2 Ind. Cas 416; 36 O 745; 10 O L J 49. 

(2) (1868)3 Q B739; 9 BAB 740;37 LIQB 
231; 19 L T 238, i i 

(3) 26 M 157; 12 MLJ189. .- 

A) 67 Ind. Oas. 719; A I R1922 Cal 474;230 WN 


„ð 91 Ind. Cas, 649; A I R1926 Oal. ` 533; 53 O 


(8) 19 0 774. : 
(7) 74 Ind. Oas. 555; A I R 1923 Cel. 679; 370 L 
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fer. The only question that remains to 
consider is whether the respondent 
entitled to treat the appellant in the same 
way. 

Tt cannot be denied that Bata Bibi 
would have been estopped from questioning 
the validity of thetransfer she had made in 
favour of the appellant. But the respond- 
dent as purchaser at the auction-sale has 
in no sense acquired a derivative title 
from the judgment-debtor to be bound by 
any such estoppel. His rights must be 
-determined upon the terms of his own sale 

_certificate. The sale certificate purported 
to convey .to him 

“the right, title and interest of, the judgment- 
debtor Bata Bibi in the entire holding in-arrears.” 

To construe these words one must find 
out not merely what the right, title and 
interest which the judgment-debtor actually 
had, but what was in fact put up tosale 
“and sold. As has been pointed out in the 
case of Akhoy Kumar Soor v. Bejoy Chand 
Mahatap (8), the terms “right, title and 
interest of the debtor” as used in thesale 
certificate and order, must- be construed 
with reference to the circumstances under 
which the sale took place as well as the 
proceedings leading up to the sale. ‘The 
respondent having made his purchase at 
a rent execution sale is in my opinion 
entitled to treat the appellant as one with 
no title to remain on the land. The result 
‘is that in my opinion the view taken by the 
“Courts below is correct. The appeal accord- 
‘ingly must be dismissed with costs. 

N-A. Appeal dismissed. 
(8)29 O £13, ` , 


š _ , MADRAS HIGH {COURT. 
Crimina] Revision Case No. 436 of 1932. 
Criminal Revision Tetition No. 405 of 
1932. 
July 21, 1932. 
Ramesay, J. 

B. ISWARUDU—AcctseEpD —PLTITIONER— 
VETSUS 
EMPEROR—OrrosıTe PARTY. 

Criminal Law Amendment Act (XIV of 19085, a. 
17—‘Assisting the operations of an _ associateon’, 
meaning of-—Advocating boycott, shouting out slogans 

“and carrying Congress flags— Whether constitutecan 
offence under s 17—Identity of objects of accused, 
and association— Sufficiency for conviction. 

Section 17 (1), Criminal Lew Amendment Act, 
1908, does not make the advocating of boycott, the 
` shouting out of slogans and the carrying of Congress 
flags-an offence. The doing of such acts does not 
necessarily amount to assisting the operations of 
any unlawful. association. Simply because the object 


is. 
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of an association and the cbhject of some individual 
person in his own individual activities are identical, 
it cannot be said that the individual is helping the 
operations of the association Identity of objects 
With no other connecticn dces not emcuntio aceisting 
the enoe of an association [p 767, col, Z.p. 168, 
col. - ~ 

The words ‘assisting the operations of an assccia- 
tion” in the eecticn would become meaningless unless 
the operations of the association arein the per- 
son's mind and an intention io assist them 
ig also there and such intention toassist the opera- 
tion of that association can be inferred by sn un- 
ambiguous overt act Gangubai v. Emperor (1), 
referred to. [p 768. col. 1.) 

Criminal Revision Petition frcm the judg- 
ment of the Joint Magistrate, Narasapur, in 
Criminal Appeal No. 20 of 1932. 

Messrs, P. Satyanarayana Rao, and N. V. 
Shama Rao, for the Accused. 

Mr. K. N. Ganapathi, for the Crown. 

Order,- In this case one B. lswarudu 
of Narsapur has been convicted by the 
Stationary Sub-Magistrate of Narasapur for 
an offence under s. 17 (2), Criminal Law 
Amendment Act of 1908, and is sentenced 
to rigorous imprisonment for six months 
and to pay a fine of Rs. 200. On appeal to 
the Joint Magistrateof Narasapur the fine 
was reduced to Rs. 100; otherwise the con- 
viction was confirmed. The piesent revision 
petition is filed against the appellate judg- 
ment of the Joint Magistrate. 

It will be convenient now to set forth 
the facts of the case which gave rise to 
this revision petition. By notification dated 
4th January, 1932, the association known as 
the Working Committee of the All India 
Congress Commitiee was declared an un- 
lawful association under sub-s. 1, 8.8, Ordi- 
nance IV of 1932. This was published in 
the Fort Saint George Gazette dated 12th 
January, 1932. On i3th March, 1932, the 
accused in this case ab about 6 P. mM. is said 
to have taken part in a demonstration ac- 
compained by a national flag and the 
singing of political songs. In the course 
of the demonstration he is said to have 
visited the streets of Narasapur wherein 
foreign cloths and British goods are sold, 
advocated the boycott of British goods and 
foreign cloth; thereby he was charged with 
having acted infurtherance of thè resolu- 
tion of the All India Congress Working 
Committee which was declared an unlawful 
association and having therefore committ- 
ed an offence unders. 17 (1), Criminal Law 
Amendment Act of 1908. Two witnesses were 


examined for the prosecution, a Police 
Inspeetor and aconstable. The Police In- 
spector is the same person who sent the 


. confidential report of the occurrence on the 
game day, and this report is filed as Ex, A 


B, IsWaRUDt v. imPHROR, 


defence 
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Fourteen witnesses were examined for the’ 
defence. Both the Magistrates have dealt 
with the defence evidence at great length. 
It is unnecessary to refer lo it in detail. 
Most of it relates to the beating of the 
accused by the Police, a matter which is 
now irrelevant tothe present revision peti- 
tion. i 
. The Joint Magistrate in dealing with the 
case divided the activities of the accused- 
into two parts, namely, what he did up to 
the arrival of the Police and what happened 
after the arrival of the Police. So far as 
the first part is concerned the Joint Magis- 
trate refers tothe evidence of D. Ws. Nos. 1, 
3, 4 and 13. Defence Witness No. 1 is 
the Government Pleader of . Narasapur. 
Defence Witnesses Nos. 3 and4 are also 
Pleadeis. According to their evidence the 
accused was only carrying placards and 
was not saying anything at all. The learn- 
ed Joint Magistrate accepted their evidence 
and points out that though up to that stage 
the accused was not guilty of anything 
objectionable, this does not pievent later 
developments which are unlawful. The 
second part of the accused's activities rte- 
lates to what happened after the arrival of 
the Folice, which is not touched by the 
witnesses . already mentined, 
Prosecution Witness No. 1, the Sub-Inspector 
says that he was carrying a national flag 
and singing political songs. He also says: 

‘I saw the accused and five or six non co-operators 
holding a demonstration near the house of Ponna- 
palli Veeraraghavaya Somayajulu advocating the 
boycott of British goods and foreign cloths... ........ 
The accused did all this to assist the operations of 
the All India Congress Working Committee.” 
The witness then proceeds to say that the 
All India Congress Working Committee 
advocated the boycott of foreign cloth, 
manufacture of salt, etc. In cross-examina- 
tion he says: . 

“J do nut know if the accused is a meniber of the 
All India Congress Conmte3..... Ido not know 
if the accused was authorized by the All India Cong- 
ress Committee.” 

The witness also :efers in chief-examination 
to some non-co-operation meetings attended 
by the accused, but in cross-examination he 
says he cannot give the dates of those 
meetings. There is als» some reference to 
the Narasapur Taluk Congress Committee. 
I refer to these two matters merely to eli- 
minate them from further discussion. The 
charge actually made against the accused 
has nothing to do either with the non-co- 
operation meetings held in Narasapur itself 
or the working of the Narasapur Taluk 
Congress Committee. We have only to see 
what he did to bring himself within s. 17 (1) 


we 
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° of the Act, in connection with the Work- 
ing Committee of the All India Congress 
Committee. It is clear from the evidence 
which I set forth above that the accused is 
not a member of that unlawful association, 
nor has he contributed or ieceived or 
solicited any subscription for the purpose 
of that association. Theonly question that 
remains is, has he inany way assisted the 
operations of that association. In Ex A the 
Police Inspector reported that he noticed 
volunteers carrying a national flag and some 
card boards containing sedilious matter. 
The card boards and the national fiag were 
seized from these people and the national 
flag is a material object before me. ' [After 
considering the value of the evidence afford- 
ed by the flag and the depositions of the 
Pleaders, His Lordship proceeded.] Neither 
do the Pleaders referto the Working Com- 
mittee of the All India Congress Committee 
or any of its operations, 

Then, on what does the conviction of the 
accused rest ? On this matter I find some 
difficulty in following the appellate judg- 
ment. In para. 2 it refers to the evidence of P. 
W. Nos. 1 and 2 and the particular portion 
of the evidence mentioned is: 

“They were advocating boycott of British goods 
and foreign cloth. Prosecution Witness No. 2 also says 
they started advocating boycott.” > H 
Paragraphs 3, 4 and 5 deal with the defence 
evidence. Paragraph 6 deals with the dis- 
crepancies uf the defence evidence. So far 
as these paragraphs are concerned, it is un- 
necessary for me to say anything about 


them nor have I anything to say about. 


para. 7 subject to one remark. In this pa- 
ragraph the learned Joint Magisirate says: 

‘Thera are also some other discrepancies as regards 
what was writtenon the placards and as to the direc- 
tion from which the Police came.” 


One refers to the discrepancies in dealing 
with evidence relating to the events that 
happened but not when the evidence relates 
to the contents of a document. The pla- 
cards are before the court. What purpose do 
the discrepancies in the oral evidence re- 
lating to their contents serve? It can only 
show that the witnesses are so very loose 
-and inaccurate in describing the simple 
contents of a card board just as the Police 
Inspector is very inaccurate in describing 
the contenis of the same card board. 
However, as I have already said, I have 
nothing to say about these paragraphs. 
Then in para. 8, the Magistrate says: — 
“The prosecution case is that the -appellant and 
others were advocating. boycott, shouting out slogans 


and carrying » Congress flag. The defence denies 
this and says appellant wassaying nothing.”  ' 


a a a Pe oa at 
' B. iswaRrOpu v. BuPeROR. 


- identical it cannot be 
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Thelearned Joint Magistrate says:, . 
“These assertions and counter-assertions cannot be 
to any extent tested by cross-axamination. It is 
only by the evidence asto surrounding circum- 
stances that it can be decided which side is telling 
the truth. From the numerous discrepancies and 
the exaggerations of the defence I consider the lower 
Court was right in disbelieving their evidence.” 
The Joint Magistrate then explains the 
delay of the Police in putting up the case. 
I take it that this paragraph is intended 
to express the conclusion of the Magistrate 
that the prosecution case, namely that the 
appellant and others were advocating boy- 
cott, shouting out slogans and carrying the 
Congress flag, is true, and the defence case 
denying thisis false. I accept the finding 
of the Joint Magistrate. But is this finding 
enough to convict the appellant of an 
offence under s. 17 (1), Criminal Law 
Amendment Act, to which the Joint Magis- 
trale’s judgment. makes no reference? Ag 
the judgment siands, the impression is 
created in me that the Magistrate thinks 
thut his finding that the prosecution case 
that the appellant was advocating boycott, 
shouting out slogans and carrying the Con- 
gress flag if true, is enough to dispose of 
the case. Unfortunately it is not. This 
findiug does not bring the accused within 
the clutches of s. 17 (1). That-section does 
not make the advceating of boycott, the 
shouting out of slogans and the carrying 
of Congress flags an offence. Incidentally 
we may obseive that no reasons are given 
for describing the flag as the Congress 
flag. As I said, it contains nothing on it. 
One may call it a national flag or any 
other‘flag as his fancy dictates. Harlier in 
the judgment in pata. 2 it was described 
as a national flag. Why it was referred to 
as Congress flag, 1 do not know. Nodetails 
are mentioned about the slogans.” Ifthey 
also referred to boycott they do not add 
to the previous phrase advocating boycott. 
1 accepted the finding of the learned Joint, 
Magistrate that the accused was advocating 
boycott, but that does not necessarily 
amount to assisting the operations of any 
unlawful association. A man may indivi- 
dually advocate boycott without even know- 
ing the exislenceof any unlawful associ- 
ation and without thinking of helping the 
operations of any unlawful association. 
Simply because the object of an associ- 
ation andthe object of some individual 
person in hisown individual activities are 
said that the in- 
dividual is helping the operations of the 
association. Identity of objects with no 
other connection does not amount to assist- 
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ing the operations of an association. Of course 
I do not mean io say that only if a man 
is secretary or a member or a salaried ser- 
vant that he can be said to assist. “He 
may be guilty of assisting in other ways 
than these. It may be he is an honorary 
worker on behalf of that association in 
which case he may be guilty. He may 
get leaflets or placards from that. associ- 
ation for distribution, in which case he 
will be guilty. But when there is no kind 
of connection proved between a person and 
an unlawful association, it cannot be said 


that the person is assisting the operations - 


of that association simply because there is 
the identity of objects.. The words “assist- 
ing the operations of an association” would 
become meaningless unless the ` operations 
of the association are in the person's. 
mind and an intention to assist them is 
also there and such intention to assist the 
operations of that association can be inferr- 
ed by- an unambiguous overt act. A 
different construction of the words of the 
- Act will lead to startling results. 

First, as have already said, a person 
may be convicted under this seciion even 
if he has never heard of the existence of 
such an unlawful associations and knows 
nothing of its operations. I can mention 
other anomalies, but they would not be 
relevant to this case and it is unnecessary 
to advert to them. Tke Bombay High 
Court has held to the same effect, namely, 
thatit cannot be said that'a person is 
assisting an association unless he has its 
operations in his mind and has an intention 
to help them or they are within his inten- 
tion as evidenced by the Act: vide 
‘Gangubai,v. Emperor (1). In this case 
accepting the whole ‘of the prose- 
cution story there is no act of the 
accused on which one’s fingers can te 
laid to say that the accused had tke cpera- 
tions of the All India Congress Commit- 
tee in his mind and he intended to assist 
the operations of that Commitiee by his 
activities." In my opinion nocase has been 
made out under s. 17 (1). The conviction 
is set asidé and the accused is directed to 
be set at liberty. The fine, if paid, will be 


refunded. KA 
N. K-A. Conviction set aside. 


(1) 131 Ind, Cas. 470; AIR 1931` Pom 2(0. 33 
Bom. L,R 319; 32 Cr. LJ 717; Ind. Rul, (1931) Bom 
294: 55 B 442; (1931) Or. Cas, 344. 
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CALCUTTA.HIGH COURT. 
Second Civil Appeal No. 384 of 1931 
July 8, 1932. 
Guna AND M. C. Guosz, JJ. 
PULIN CHANDRA SAN —PLAINTIFR— . 
APPELLANT 
VCTSUS 
AMIN MIAH MUZAFFAR AHMAD anD 
OTHERS — DEFENDANTS— RESPONDENTS. |, 
Civil Procedure Code (Act V of 1908), O. XXXII, 
10-—Minor—Suit through next friend~ Preliminary 
dre- Death of next friend—No fresh appointment 
—Application for final decree within three years of 


minors attaining majority—Whether barred--- 
Limitation Act (IX of 1908), 5. 6, applicability 
of. 


A preliminary decree was passed in.a suit by a 
Minor represented by his father ‘as his. next friend. 
The father died and no step was taken to . get an- 
othér next friend appointed The” minor * within 
three years from the date of his attaining majority 
but after the expiry of three years from the date on 
which the period of grace fixed by the preliminary 
decree, applied for final decree : 

Held, (t) that 8 6, Limitation Act,could have no ap- 
plication tothe case; Ramji Lal v. Karan Singh 
iland Sital Singh v. Baijnath Prasad (2), refericd 
to. 

(ia) that regard being had to the provision con- 
tained in O. XXXII, r 10 of the Code of Civil 
Procodure, the proceedings in the mortgage suit 
must be deemed to have remained in abeyance, »s 
the position contemplated by law was . the stay of 
proceedings in the suit, until the appointment of a 
next friend in the place of the next friend who was 
dead. “The suit did not abate, 
treated us having been dismissed and 
cumbent uponthe court to appoint a. new next 
friend or treat the suit asa pending one , till the 
minor plaintiff attained majority, and consequently 
the application for final decree within three years 
of theminor's attaining majority was not barred, 
Venkatateswara v. Chewseri (3), referred to. 


and Gould not be 
it was in- 


_ Second Civil Appeal against an order 
of the Additional District Judge, Noak- 
hali, dated the 7th April, 1931. 

Mr. Chandra Sekhar Sen, for the Appel- 
lant. ; 
Guha, J. — This appeal is directed against 
the decision of the learned Additional Distri ct 
Judge of Noakhali, affirming an order of 
the learned Subordinate Judge, Noakhali, 
passed on 17th March 1930, in “Suit No. 104 
of 1917, dismissing an application made 
by. the appellant in this court, for the pass- 
ing of a final decree in the said suit , for 
enforcement of amortgage. The appellant, 
was a minor at the time “when the suit was 
instituted and was represented in the s suit 
by his father as his next friend for the 
purpose of the suit. The preliminary, decree 
in the suit was passed on lst December, 
1917; and the period of grace expired on Ist 
June, ‘1918. It appears that the father 
representing the plaintiff inthe suit, the 
appellant before us, - died and no step was 
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etaken to get a next friend appointed. The 
appellant, within three years from the 
date of his attaining majority, filed his ap- 
plication to the court, on 50th November, 
1928, (1929 ?) for a final decree in the suit. 
The primary court, as mentioned above, 
dismissed the application on the ground 
that inasmuch as the application was not 
one for execution, s. 6, Limitation Act could 
not extend the time: that as the applica- 
tion wasmade more than three years after 
Ist June, 1918, when the right to apply ac- 
crued, the application must be held to be 
barred by limitation. The learned -Addi- 
tional District Judge on appeal agreed 
with the view taken by the primary court 
and dismissed the appeal before him.. 
There can be no doubt that the courts 
below have rightly held that s. 6, Limita- 
tion Act, could have. no application in the 
case before them: proceedings to obtain a 
final decree in a mortgage suit were not 
proceedings in execution, but were pro- 
ceedings in the suit for enforcement of the 
mortgage : see Ramji Lal v. Karan Singh (1) 
and Sital Singh v. Baijnath Prasad (2). In 
the case before us, on thedeath of the next 
friend after the passing of the preliminary 
mortgage decree, there was no appoint- 
ment of any next friend to represent the 
minor plaintiff in the suit who attained 
majority on 4th January 1929. On the facts 
and in the circumstances of the case there- 
fore regard being had to the provision con- 
tainedin O. XXXII, r. 10, Civil Procedure 
Code, the proceedings in the mortgage suit 
must be deemed to have remained in abey- 
ance, asthe position contemplated by law 
was the stay of proceedingsin the suit, until 
the appointment of a next friend in the 
place of the next friend who was dead. The 
suit did not abate, and could not be treat- 
ed as having been dismissed. It was in- 
cumbent upon the court to appoint a new 
next friend or to treat the suit as a pending 
one, till the minor plaintiff attained majori- 
ty: see Venkateswara v. Chewseri (3). In 
the above view of the case before us, the 


application that was filed by the appellant’ 
on 30th November, 1929, for a final decree’ 


for sale,and which was governed by Art. 
181, Sch. I, Limitation Act, was within three 
years from the date when the right to apply 
accrued to him, on his attaining majority on 


4th January, 1929, up till which time the suit ` 


(1) 40 Ind. Cas 424; 39 A 532: 15 A L J 448. 

(2) 753nd. Cas. 485; A IR 1922 All, 383; 44 A 668; 
20 ALJ 602, 4 

(3) 25 Ind. Cas. 597; AIR 1915 Mad. 461; 27 ML 
J 405; (1914) M W N 740. : 


J44—97 & 98. 


-cedure Code, salutary as they are, 
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was to be deemed as a pending proceed- 


ing. 

In our judgment the decision arrived at 
by the courts below, that the application 
under O. XXXIV, r.5, Civil Procedure Code, 
out of which this appeal has arisen, was 
barred by limitation is erroneous and un: 
sustainable, and must beset aside and we 
direct accordingly. In the result this appeal 
is allowed, the orders passed by the courts 
below are set aside and the case is rémitted to 
the Court of the Subordinate Judge so that 
the application made in that court for the 
passing of a final decree for sale, in Suit 
No. 104 of-1917, may be dealt with on the 
merits in accordance withlaw. The record 
of the case shows that there can be no 
objection to a final- decree being passed in 
favour ofthe appellant, now thatthe deci- 
siou ofthe courts below on:the question -of 
limitation is set aside. ‘Fhe records of the 
case are to be returned without delay. 

M. C. Ghose, J,—I agree -> . : 

NA Appeal allowed. : 


ee 


OUDH CHIEF COURT: 
Criminal Appeal No, 421-of 1932. 
December 23, 1932. . < 
BISHESHWAR NATH AND Nanavorty, JJ. > 
- NIBAR AND OTHERS—ÅPPELLANTS 
- versus 


EMPEROR-—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 164— 
Confession—Rules framed by Local Government for 
recording confessions—Value of-—-Omission to follow 
‘rules—Confession, if tobe ruled out—Criminal trial 
—Motive, value of. 

Rules framed by the Local Government as regards 
recording of confessions under s. 164, Criminal Pro- 
are intended for 
the guidance of Magistrates but they have not the 
effect of law and the mere omission of compliance in 
any particular respect is not per se sufficient to rule 
out the confession, if there has been no breach of 


‘the provisions of s. 164, Criminal Procedure Code, 


which lays down the law on the subject and if there 


are grounds sufficient tő satisfy the court and to inə 
duce it to believe that the confession is voluntary Prag 
v. Emperor (1), explained [p. 771, col.2; p 772, col. 1.] 

Although the absence of adequate motive is im- 


“material where the commission ‘of the crime is clear, 


yet where the prosecution case has not only failed 
completely as regards motive but also the evidence 
of the actual commission of the crime is not definite, 
the accused should not be convicted. |p. 771, col. 
1 


-Criminal Appeal from an order of the 


Additional Sessions Judge, Gonda, dated 
the 12th November, 1932. 

Mr. Mahmud Beg, for the Appellants. 

Mr. G.H. Thomas, for the Crown. ° 

dJudgment.—These are appeals by Sripal, 
Nibar and Bachchu who have been con- 


KS 
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victed by the learned Additional Sessions 
Judge of Gonda by his order dated T2th 
November, 1932, of an offence of murder 
under s. 302, Indian Fenal Code, and sent- 
enced to death. The reference for confirms- 
tion of the death sentence is also hefore us. 
‘The case for the prosecution 15 L.iefly as 
follows: 

On the night belween the 29th and 30th 
May, 1932, Amir Ali of village Madarnagar 
‘was sleeping in the outer compound of his 
house. His two wives Resiman and Hash- 
mul were sleeping in the adjoining zenana 
house and his brother Sardar Ali was sleep- 
ing at the outer door of the compound in 
which Amir Ali was sleeping. Sardar Ali 
and the two ladies were awakened about 
midnight by the noise of the attack on 
Amir Ali. On opening the door of the 
zenana house, Musammat Rasiman and 
Musammat Hashmul saw their husband in 
the grip of some persons one of whom was 
sitting on his, chest, another was holding 
him by the mouth and the third was stand~ 
ing by his side with an axe in his hand. 
Musammat Rasiman rushed tothe place and 
covered her husband entreating the assail- 
lants not to cause him any harm, upon 
which the latter began to beat her with 
lathis. Musammat Hashmul also received a 
lathi blow when she entreated the assailants 
not to kill her husband, She then ran 
to call her husband's brother Sardar 
Ali who was sleeping outside, but did not 
find him there, Sardar Ali when he woke 
up found nine or ten men standing near his 
bed and was beaien by them with lathis. 

“However, he managed to: escape and ran 
` away shouting towards village Panditpurwa 
close by from where he brought assistance 
after half an hour. In the meantime Wazir 
Ali, another brother of the deceased who 
lives in a separate house, was roused by the 
cries of Musammat Rasiman and Musammat 
Hashmul and ran to Amir Ali’s house. He 
was also assaulted with lathis by five or six 
persons who were present there. On the 
approach of the village people the assailants 
left the place. Sardar Ali and Wazir Ali 


when they went inside found the dead body : 


of Amir Ali lying on the ground near his 
bed. Wazir Ali sent one Nawab Ali to 
Itia Thok Police Station for making a report 
of the occurrence. He reached Police Sta- 
tion which is at a distance of five miles 
< from the village and made the report the 
” next moaning, i. e, on 80th May, “ab 8 
o'clotk. : l 

The second Officer of the Itia Thok Police 
Station. at once proceeded to the village 
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Madarnagar, reached there at about 10A: a, 
and took up the investigation. He recorded 
the statements of the two widows and the 
two brothers of the deceased Amir Ali the 
time day. The officer in charge of Itia 
Thok Police Station, Sub-Inspector Mewa 
Ram, who was on leave on the date of the 
occurrence, rejoined the Police Station on 
4th June, 1932. He took up the investiga- 
tion in his own hands on 5th June and re- 
examined the aforesaid four witnesses. His 
suspicions were excited against Mashooq 
Ali, a cousin of the deceased, and one Ali 
Rasa. He arrested Sripal, appellant, on 
12th June, 1932, and recovered from him 
one dhote, one shaluka, one axe, some pieces 
of a handle and a few chips of wood for 
fitting the handle into the blade of the axe. 
Sripal made a confession which was record. 
ed in the Jail by Kuar Lal Bahadur,: a 
Magistrate of the First Class, on 14th J une, 
1932, Bachchu, appellant was arrested on 
18th June and Nibar, appellant, on 21st 
June, Nibar also made confession which 
was recorded by. Mr. A. R. S. Day, another 
Magistrate of the First Glass, in the Gonda 
District on 22nd June. After completing - 
the investigation the Police prosecuted the 
three appellants named above, Mashooq Ali 
and one Ram Samujh, who were committed 
to stand their. trial before the’ Court of 
Session under s. 302/109, Indian Penal Code. 
-The story told by Sripal in his confession 
was that Mashoog Ali had promised to give 
him Rs. 100 if he would kill his cousin. 
He named ten persons whom he collécted at 
-his house and added that two or four men 
whose names he did not know had come 
with Paltan Brahman, one of the persons 
named by him. He took all these persons 
with him to Madarnagar, They ‘were all 
-armed with lathis and Sripal had taken a 
-hatchet with him. They struck the’ deceas- 
‘ed with lathis and the hatchet and the in- 


- juries so caused resulted in his death. Some 
-evidence was also led by the prosecution 


to show that there was enmity between the 
deceased and Mashooq Ali. is: 


The learned Sessions Judge found that 
the relations between the deceased and his 
cousin .Mashooq Ali were quite friendly and 
that the prosecution had failed to establish 
the alleged enmity between them. - He ur- 
ther held that ihe confession of Sripal and 
Nibar, as recorded, did not comply with the . 
provisions of para. 853 of the Manual of Gov: 
ernment Orders, Vol. 1, and were not valid, 
He was further of opinion that the 80-called 
confession of Nibar was no confession aj 


a 
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all. The confessions having been rebract- 
ed in the court of the Committing Magist- 
rate as well as in theCourt of Sessions 
Judge, and there being no independent 
corroboration thereof, the learned Sessions 
Judge came to the conclusion that there 
was no ‘satisfactory evidence to show ‘the 
complicity either of Mashoog Ali or of Ram 
Samujh in the crime. He accordingly 
acquitted them. As regards Sripal and 
Nibar he held tat the, statements made 
by them could be taken into considera~ 
tion againstthem along with the other 
evidence, and being satisfied that these 
two accused had been satisfactorily identi- 
fied, heldthe charge proved against them. 
Similarly in the caseof Bachchu he was 
of opinion that the evidence of identi- 
fication against ‘this accused also was 
. sufficient to warrant his. conviction. He 
has accordingly convicted the three, appel- 
lantsof thé offence of murder.of Amir Ali 
and awarded them the ‘capital punish- 
ment. Wé are of opinion that these appeals 
must succeed. [Their Lordships discussed 
the First Information Report and evidence, 
and proceeded,] We have therefore no 
hesitation in agreeing with the lower Court 
that the prosecution has entirely failed to 
establish the alléged motive for the com- 
mission of the crime. 

The whole story.of Sripal having been 
promised a sum of Rs. 100 as consideration 
for committing the murder and his having 
collecteda party of fifteen men to accom- 
pany him to commit this nefarious crime, 
seems to usto bristle with inherent improba- 
bilities, and in the absence of any definite 
and clear evidence cannot easily be believ- 
ed. Itis true thatthe absence of adequate 
motive is immaterial where the evidence 
of the commission of the crime is clear but 
in the present. case notonly has the prose- 
cution case as regards motive failed com- 
pletely but also the evidence of the actual 
commission of the crime is anything but 
clear and definite, The evidence consists 
only of the confession of Sripal and Nibat 
and of identification by the two widows 
andthe two brothers of. the deceased. 
Before we deal with the merits of the con- 
fessions, 
learned Additional Sessions Judge appears 
to have been overcritical as regards the 
alleged irregularities in the recording of 
the confessions. Hehas relied on thé 
caseot Prag v. Emperor (1) for the pro- 


(1) 128 Ind. Oas. 215; A ʻI R 1930 Oudh 449; 
(1930).0r. Oaa. 1073; 32 Or. L 6,97; 7 ow N 
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“we are unable 


“by a question: 


we wish to point out that thé - 
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osition set forthin tke head-note of that 
ase that: ; 4 
“wherea Magistrate doesnot inform any of tha ” 

confessing -prisoners thathe-is a Magistrate of the 
First Class empowered under the law to record 
@onfessions which can subsequently be utilized in 
court for convicting the confessing prisoners ofthe 
capital charge of murder, thia is not sufficient 
compliance to the method of recording confes- 
sionsas prescribed by the Government rules, anda 
confessing accused in such cases cannot be punish- 
ed merely on the basis of such confessions.” 

We find that both Magistrates who re- 
corded‘ the confessions in this case asked 
the accused if they knew before whom 
they were making their statements. The 
reply made by each was that he knew that: 
he (the Magistrate) was the ‘Deputy 
Saheb”. The learned Additional Sessions 
Judge has observed . that this was 
“a confused expression not applying 
necessarily to a Magistrate of the First 
Olass.” The learned Counsel for the ac- 
cused in supporting this view has suggest- 
ed that-it might have been understood as 
referring. to a°Deputy Inspector of Schools 
or a ‘Deputy Superintendent of ' Police. 
This is a most far fetched view to which 
to accede. It may be 
pointed out that in the case of Nibar, the 
‘question above-mentioned . was followed 
“See if there is any 
policeman here?” and the reply given 
was; “There is no policeman here.” We 
are, therefore, satisfied that the expression 
“Deputy Saheb” must be taken to have 
been used by the confessing persons as 
meaning a Deputy Magistrate. The lower 
Court does not seem to have correctly. ap- 
preciated the decision in Prag v. Emperor 
(1). In that case the desirability of the 
instructions contained in para. 853-A of 
the Manual of Government Orders, Vol. 1, 
page 183 being carried out to the letter- 
was insisted upon. We fully endorse the 
desirability of those instructions being 
complied with. lt is most desirable that 
every question put in accordance ‘with 


those instructions: and the answers given 


by the confessing prisoner should be re-- 
corded by the Magistrate verbatim and that 
he should put all necessary questions and 
record their answers in order to satisfy 
himself that the confession isin fact volun- 
tary. But we would take this opportuni- 
ty to make it clear that these rules, 
salutary as they are, are intended for the 
guidance of Magistrates but they have not 
the effect oflaw andthe mere omission 
òf compliance in any particular*respect 
is not per se sufficient to rule out the con- 
fession, if there has’ been no breach of 
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the provisions of s. 164, Criminal Proced- 
ure Code, which lays downthe law on the 
subject and if there are grounds sufficient’ 
to satisfy the court and to induce it io 
believe that the confession is voluntary. 
(Their Lordships proceeded to discuss the 
nature ofthe confession and after helding 
it not to he true, dealt with ihe evidence 
and concluded]. The result, therefore, is 
that in ouropinion the prosecution has 
failed io bring home their guilt to the 
appellants. We accordingly allow ‘the 
appeals, set aside the convictions and sen- 
tences and direct that the accused be 
set. at liberty at once, 

N.-A. Appeal allowed. 


———_ 
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Confirmation Case No, 2 of 1933, 
and ` 
Criminal Appeal No. 284 of 1933. 
March 3, 1933. 
Ferrers, J. O., AND Aston, A.J. C. 
BALOCH PIRWALI- AcousED 


_ versus 
EMPEROR - Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss 108, 
165—Panchnama containing confession—Admissibili. 
tu~ Mode of proof—Evidence Act (I of 1872), ss 26, 
159, 161, ; ; 

Although an entry in any public record stating 
a relevant fact and made by a public servant in the 
discharge of his official duty, or, by any other per- 
son in performance of the duty specially enjoined 
by the law, isitself a - relevant fact, yet where 
panchnamas Gontaina confession which is not 
admissible in evidence on account of s. 26, Evidence 
Act, the proper way of dealing with a panchnama 
containing- such an entry is to place it into the 
hands of a witness and to allow him to'use it to 
refresh his memory. If he finds in it anything of 
which evidence can lawfully be given, he may give 
such evidence in the ordinary way; but the ` docu- 
ment itself should be excluded. Emperor y. Baloch 
Khan ()), Imgerator v Misri (2), Emperor v. Sulle- 
man (3) and Emperor v, Ranchhod (4), referred to, 


[p. 773, cols 1&2; p. 774; col. in Re 


Mr. P.K. Vaswani, for the Accused, $ 

Mr. C. M. Lobo, for the Crown, ; 

Ferrers, J. C.— Baloch, son of Pirwali 
has-been convicted of murder and sentenc- 
ed to death. This sentence has come up 
before us for -confirmation and we have also 
to consider an appeal presented by the 
convict through the Jailor of the prison in 
which he-is'confined. We have requested 
a senior Pleader to present the case for the 
convict, The facts are these. Baloch had: 
a wifenamed Umedan and an infant son 
Bahaduy, These two have been murdered. 
Ee had also: a sister whose name is 
Zarbanu. She is Ex, 2], She says that 


- ed who shouted: 
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four or five months before this murder the 
accused had declared that Umedan, his wife, 
had been guilty of adultery with Sobho Jat. 
He also denounced his sister Zarbanu for a 
similar offence with Kaderbux. The two 
Women, with good reason, were afraid ihat 
their lives were in danger. They appealed 
for protection to the District Superinten- 
dent of Police. By that Officer they were 
consigned to the safe keeping of their 
Sirdar whose name is Sher Muhammad. 
With their Sirdar they lived for some three 
months. Then came forward witness No.5 
whose name isIsokhan. This man has been 
@ soldier and he is at present a peonon the 
establishment of the Mukhtiarkar of Garhi 
Khairo. He proposed that he should be 
allowedto make compensation in cash for 
any wrong that Umedan might have done 
to her husband. The Sirdar then bestowed 
upon Isokhan Umedan and Zarbanu, and 
the two women took up their residence in 
this man’s house. i 

_ On the morning of the murder, Iso asked 
Zarbanu to bring tobacco from the bazar. 
Zarbanu did this errand, and she was 


- returning on her way home when she heard 


cries of “murder.” She fled to the bazar 
and threw herself on the protection of Nur. 
shah. The cries which alarmed Zarbanu were 
also heard by the witness Ex. 6 Naruma), 
The house in which this witness lives is under 
the same roof as Iso’s house. The witness 
was taking his breakfast when he heard 
the cries of “murder”. He went out of his 
house and on the roof he saw a Mussalman 
with a white beard striking a woman with 
ahatchet. The same sight was seen bya 
second witness Kouromal who also lives 
under the same roof with Iso. He also heard 
cries of murder; he also ran out and saw a 
Mussalman with a white beard striking a 
woman. That Mussalman was the accused. 
The cries raised by Kouromal‘and Narumal 
brought a number of people together and 
they all sawstanding on the roof the accus- 
“If the other woman were 
here I would have killed her also.” These 
words were heard by the witness Phulchand 
who is Ex. 12. He was afraid that some 
more mischief might yet be done, so he 
sent a message to the Police requesting 
to come on with firearms. Imambaksh, the 
Policeman, came in response to this appeal. 
He broke open the door, ascended the roof 
and apprehended the accused. There wasa 
wooden ladder by which access could be 
had to the ‘roof without passing through 
the house. By this ladder Imambaksh ascend- 
ed the roof, The accused threw down his 
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hatchet and took upa lorh and Imambaksh 
flung his arms around him and brought 
him to the ground. ; 

The accused was wearing a loin-cloth and 
a turban. Both had blood marks upon 
them. Near the accused was lying a little 
child. This was Bahadur. Re was not yet 
dead, but he was dreadfully injured. The 
left hand had been completely cut off at the 
wrist and the abdominal region had been 
lacerated in such amanner that the wound 
was evidently mortal. Umedan, ths mother 
was already dead. The medical evidence 
makes it quite clear that the woman and 
the child both had been murdered and the 
evidence of the ‘ eye-witnesses leaves no 
doubt that the murder was done by the 
accused. The case is soclear that the greater 
part of the evidence offered no opportunity 
to the learned Pleader who had undertaken 
to argue the cases for the accused. He did 
however discover one point at which the 
evidence is open to attack. This is the 
mashirnama, dated 3rd August, 1932, which 
is Ex.10. On the subject of such documents 
as this, instructions have been given by 
this court in several places. In Emperor v. 
Baloch Khan (1) the following words will 
be found: 

“The mashirnama appears to have been admitted in 
evidencé-as a former statement in writing by the 
witness for the purpose of corroboration; but we have 
no doubt that it was inadmissible for that purpose. 
Section 57, Evijence Act, does allow a former state- 
ment by a witness: to be proved in order to corro- 
borate the witness but the mashirnama, if it be a 
statement at all, isa statement in writing to the Police 
and the admission of such a writing in evidence as 
corroboration is against .the express: provisions 
of 3 162, Criminal Procedure Code, though the writ- 
Ing may of course be used under s. 159, Evidence Act, 
in order to refresh the memory.” : 

In consequence of this judgment panch- 
namas appear to have been excluded from: 
the record in the case of Imperator v. Misri 
(2). On this the court remarked that: 

“if this omission is due to the remarks made in the 
case of Emperor v. Baloch Khan (1) it should be noted 
that those remarks referred only to the statements 
of the accused and witnesses which are so often em- 
bodied in the panchnama. The panchnama so far as 
it is a list of property found and places searched, pre- 
pared under s 103, Criminal Procedure Code, should 

è proved and exhibited as relevant evidence of such 
matter". 

Haying these judgments before him, a 
Sessions Judge who, as it happens, was 
myself, declined to admit on record a 
mishivnama which contained a confession 


made bya prisoner in police custody, On 
soll 7 Ind. Cas, 601;4 SL R 38 11 Or. LJ 
(2)12 Ind Cas 209,5 S LR 3l; 2 Or. Ld 


489. 
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this Pratt, J. C., in Emperor v. Sulleman 
(3) made the following observation : 

“It is true that mashirnamas sometimes in- 
clude irrelevant matter, but these portions can 
always. be excluded and subject to that exclusicn, 
these dosuments are always very important as 
a contemporaneous. record of events occurring in 
the investigation ” , 

These instructions have been followed by 
the learned Judge who tried the present 
‘case. Wehave this result on the record, 
There stands a mashirnama in these words : 

©The accused Baloch Umrani produced a blood- 
stained hatchet, a broken handle:and a lorh with 
wiresinthe presenceof the under-signed mashirs. 
(He declared: I have killed my wife Musammat 
Umedan and child Bahadur withthis hatchet) and 
this hatchet is mine...” 

Under this mashirnama stands the note 
“Read and recorded as Ex. 10 except the 
portion: marked in brackets.” Now for 
this result no fault can be found with 
the learned Judge. He has followed his 
instructions; he has orderedthe irrelevant 
matterto be excluded; but the result is 
evidently not satisfactory. The true state 
of the law is this; : 

. A Police Officer may sometimes be re- 
quired to make a search under Chap. 7, 
Criminal Procedure Code or unders. 165, 
Acting under this chapter or under this 
section he incurs the obligation imposed by 
8.103. Ttis his duty to call upon two or 
more respectable inhabitants of the locality. 
in which the place to be searched is situat- 
edto attend and witness the search, A 
list of all things seized in the course af 
such search and of the place in which they 
are respectively found shall be prepared by 
such officer or other person and signed by 
such’ witness, An entry in any public 
record stating a relevant fact and made by. 
a public servant in the discharge of his 
official duty, or by any other person in pér- 
formance of the duty specially enjoined by 
the law, is itself a relevant fact. A list 
duly made as directed by-s. 103, Criminal 
Procedure Code, woùld be admissible in 
evidence; but ina list so made no confes- 
sion can find a place. The documents 
which are called mashirnamas or panchnamc s 
do not, asa rule, fall under s. 103. They 
are for the most part informally made in 
the ordinary course of an investigation. 
Such a ‘document, if it be made at the 
time of the transaction, or so soon efter- 
wards that the transaction is likely to be 
freshin memory, may beread bya witness. 
while under examination to refresh his 
memory. Such witness may also refer to 


(3) 36 Ind. Oas, 474; 108 L R717 O.L J 
6. . - 
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any such writing made by any other person 
read by the witness within the time afore- 
said if when he read it he knewit to be 
correct. 

A witness may also testify to facts men- 
tioned in such document as this, although 
he has no specific recollection of the facts 
themselves, if he is sure that the facts were 
correctly recorded in the document. Any 
writing referred to under the provisions of' 
s. 159 or 160, Evidence Act, must be pro- 
duced and shown to the opposite party if he 
requires ıt. But neither . of these sections 
renders the document .itself admissible as 
evidence. Whatis admissible under these 
sections is the memory of the witness as it 
stands after refreshmient. It is permissible 
for this purpose to make use of documents 
which are not themselves admissible in 
evidence. For instance,in an action for 
money lent, an insufficiently stamped pro- 
missory note was put into defendant’s hands 
for the purpose of refreshing his memory 
and obtaining from’ him an admission of. 
the loan; it was held that for. this” purpose 
the plaintiffs were entitled tomake use of. 
the note, although according to the-Stamp 
Act theinstrument could not be given in 
evidence. There are many panchnamas 
which” contain confessions which 
cannot be given in evidence because 
of s. 26, Evidence Act. The: proper way of 


dealing with a panchnama containing such | 


an entry isto place it intothe hands ofa 

witness and to allow him to use it to refresh 

his memory. If he findsin it anything of 

which evidence. can lawfully be given, he. 
may give such evidence in the ordinary 

way; but the document itself should be 

excluded. ` a : 

Iam aware that the practice of per- 

mitting such documente as ` mashirnamas 
to come on the record isof old standing. It 

is a convenient 
be condemned in any ordinary case but: 
cases do arise ‘which ought not to- 
enjoy the benefit of this toleration. At- 
tempts are often madeto introduce into the 
record by this by-way matter which ought’ 
to be rigorously excluded. The point has 
been dealt with by Sir John Heaton in 
Emperor v. Ranchhod (4). Thelearned Judge 
there said that Sessions Judges should be 
very careful to exclude from the record 
panchnamas containing statements by an ac- 
cused person which are clearly inadmissible 
or which are of doubtful admissibility. 
Chandavarkar, J., declared himself to be in 
af) 11 Ind. Oas. 613;.12 Or. L J 429;13 Bom LR 


n 


practice and it need not - 
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entire agreement with his learned colleague's 
observations as to the admission of panch- 
mamas in evidence. If this procedure be 
followed those who draw up panchnamas will 
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. come to know, that by including inadmissi- 


ble matter, they may exclude the whole 
document from the record. The result will 
be that panchnamas will beso written that 
the question of excluding or expunging any 
part will not arise. In the present case, after 
excluding the inadmissible panchnama we 
are left with a body of evidence so cogent and 
soclear that the learned Pleader was very 
hard put to it to find any explanation other 
than that involving the conviction of his 
client. He attempted faintly to suggest that 
the murder might perhaps be the work of Iso 
and that because Iso is a peon of the 
Mukhtiarkar the Police and the independent 
witnesses might have joined together to 
invent a false story and to implicate in a 
charge of murder an innocent old man. 

We find it wholly impossible to accept 
this hypothesis for which no evidence can 
be found anywhere on the record. The 
murderer was found literally red-handed 
standing over the dead bodies of his two 
victims, his clothes were stained with 
human blood, and the motive of the crime 
has been clearly explained. We have no 
doubt that the conviction recorded by the, 
learned Sessions Judge is fully justified by 
the evidence. On the subject of sentence, 
we have been asked to take into considera- 
tion the age of the accused who 
is said in one place to be 70 years old. 
But about the age of the accused satisfactory . 
evidence is wanting. It appears that in 
the opinion of the learned Judge his age 
was not more than 45, Whatever be the 
fact, the prisoner is not himself before us 
here but in court where he was tried he 
appeared and he was seen by .the learned 
Judge. That officer can always be trusted, 
in every proper case to temper justice with 
mercy. He has felt himself obliged 
in the present case to inflict the death sen- 
tence and we have no doubt that in doing 
so he was well justified. 

The result would therefore be that we 
dismiss the appeal and confirm the convic- 
tion and the sentence. . 

Aston, A. J. C.—I concur inthe judg- 
ment delivered by the learned Judicial 
Commissioner. The case against the accused 
appears tome to be proved beyond all rea-. 
sonable doubt and for the reasons given in 
the judgment there appears to be no ground 
for interfering either with the conviction or 
the sentence. I also concur in the view 
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„that the mashirnama Ex. 10 dated 3rd 
August, 1932, should not have been brought 
on record. I would like to add a few 
remarks about the admissibility of mashir- 
namas and the discretion of the court in 
refusing to admit them, Our attention 
has been. drawn to Emperor v. 
Ranchhod (4), Emperor v. Baloch Khan (1) 
Imperator v. Miori (2) and Emperor v. 
Sulleman (3). It appears to me that mashir- 
namas can. be divided into two great classes, 
namely, those which are relevant and 
admissible in evidence under s. 35, Evidence 
Act, and those which are not admissible in 
evidence under s. 35, but can be used for 
refreshing the memory of a witness under 
s. 159, Evidence Act, and which’ must, if 
used in that manner, be shown to the oppo- 
site party under s. 161. In the first cate- 
gory I would include all mashirnamas 
made in the lawful discharge of ‘a Police 


Officer's duty under s. 103; Criminal Pro-- 


cedure Code, in connection with searches 
made either under the Criminal Procedure 
Code or under special and local laws to 
which the provisions of s. 103, Criminal 
Procedure Code, have been applied. 
Searches under the Criminal Procedure 
Code again are divisible into those made 
by order of courts and those made by the 
Police. Searches made by order of courts 
are those referred to in ss. 96, 98, 99-A and 
and 100, Criminal Procedure Code. These 
relate to the search for documents, or things 
to a general search or inspection to 
searches for stolen property, for forged 
documents or counterfeit coin or stamps or, 
fur obscene matter, for newspapers, books 
and documents containing seditious matter 
or matters hurting religious feelings and 
for persons wrongfully confined. Searches 
made by the Police under s. 165 relate to 
searches for definite objects or things, which 


the Police consider necessary for the pur-- 


poses of an investigation, and that section 
requires that the Police Officer before mak- 
ing the search shonld record in writing the 
grounds of his belief and specify, s9 far as 
possible, the thing for which a search is to 
be made, 

Section 35 renders relevant any record 
lawfully made by the Police Officer conduct- 
ing asearch in the discharge of his duties. 
With regard tothe other class of mashir- 
namas those too may be divided into two 
classes 
ments recording facts observed by the 
Police on aninspection of the scene of offence 
not under s 93, Criminal Procedure Code, 
but in an investigation under s. 157, Crimi- 
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In the first may be included docu- 
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nal Procedure Code. These documents are 
valuable, for they contain a contemporaneous 
record of facts observed at the scene, shortly 
after the offence was committed. There is 
nothing, however, inthe Criminal Procedure 


| Code nor in the Bombay District Police Act 


requiring the Police to make such mashir- 
namas. They are records voluntarily pre- 
pared during the discharge of their official 
duties, rather than records made in the dis- 
charge of their official duties. They can be 
used for refreshing memory under s. 159, 
Criminal Procedure Code and are subject 
to the provisions of s. 161. They are not, 
in my opinion, relevant and admissible 
under s. 35, Evidence Act, but in order to 
save the time and trouble of the court in 
recording verbatim at the dictation of the 
witness the contents of the mashirnama, 
the practice has grown up of bringing 
them on the record and their admission is 
seldom opposed. 

The second class of these documents ara 
those which purport to record facts observed 
at the scene during an investigation under 
s. 157, Criminal Procedure Code, but which 
contain confessions barred by s. 29 or 
s. 26, Evidence Act, or statements made by 
witnesses to the Police barred by s. 162, 
Criminal Procedure Code, and it is regret- 
table that mashirnamas in which such con- 
fessions and statements appear are by no 
means rare. I am of opinion that mashir. 
namas of this description should be rigor- 
ously excluded; they are not admissib!e 
under s. 35, Evidence Act, and their admis- 
sion contravenes the express provisions of 
ss. 25 and 26, Evidence Act, or s. 162, Crimi- 
nal Procedure Code. As regards mashir- 
namas which are relevant and admissible 
under the Evidence Act, but which happen 
to contain passages contravening some 
section of the Evidence Act, or of the Crimi- 
nal Procedure Code, I am of opinion that 
the court has no option but must admit that 
portion which is relevant and admissible. 
J am not aware of any provision of law 
which entitles a court fo exclude relevant 
and admissible evidence contained in a 
document merely on the ground that in the 
same document there is also matter which 
is irrelevant or improper or inadmissible. 
Steps should be taken by the court to pre- 
vent irrelevant matter being introduced or 
read or printed or brought to the notice of 
assessors or Jury. But [am of opinion that 
the relevant and admissible portions of 
mashirnamas made by the Police in the law- 
ful discharge of their official duties should be 
brought on tne record and that both the 
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Crown and the defence have a right-to have 
such portions exhibited. 

With regard to the mashirnama in the 
present case, there is nothing to show that 
the Police Officer recorded the grounds for 
believing that there was an object or thing 
necessary for the purpose of an investiga- 
tion, nor the thing for which he was making 
a search. The mashirnama in this case 
appears to have been one of those belonging 
to the second class. It was prepared by the 
Police Officer during an investigation under 
s. 157. It was not made during a search 
under s. 165, Criminal Procedure Code, and 
contained an alleged confession barred by 
B. 26, Evidence Act. I am of opinion that 
as I said before that it should not have been 
` brought on the record. 

N-A, Sentence confirmed. 





OUDH CHIEF COURT. 
Second Civil Appeal No. 13 of 1933. 
March 6, 1933. 

Nanavorty, J. 

‘SURAJ BAKHSH SINGH—PuatntirF 
— APPELLANT i 
| VETSUS 

- BHUGGA AND ANOTHER—DEFENDANTS — 
< RESPONDENTS, 

Abadi —Tenants in Wazirnagar _village~Right to 
execute possessory mortgages of rightto occupy house 
~-Hasements Act (V of 1882:, s. 62—Custom (Oudh', 

The tenants in village Wazirnagar, District Sita- 
pur, have no right to transfer and execute a pos- 
sessory mortgage of their right to occupy their 
tenant houses in that village. They are mere 
licensees occupying the house. in question as an 
appurtenant to the holding, and under s.' 62, Ease- 
ments Act, the license to reside in the house must 
be deemed tobe revoked where the license was 
granted for a specific purpose and the purpose is 
abandoned or has become impracticable. Sri 
Girdharji Maharaj v. Chote Lal (1), and other cases 
relied on, Raja Ali Mohammad Khan v, Chhedan 
(8), Ram Raj Singh v. Tej Singh (9) and Muhammad 
Ali Khan v. Badrulnisa (10), distinguished. [p. 
778, col. 2.) 


Second Civil Appeal against a decree of 
the Additional Sub-Judge, Sitapur, dated 
the 27th November, 1931. 


Mr. B. N. Shargha, for the Appellant. 

Judgment.—This is a plaintiff's ap- 
peal against a judgment and decree of 
the Additional Subordinate Judge of 
Sitapur dated 27th November, 1931, dis- 
missing the plaintiff's appeal against the 
judgment and decree of the Munsif of 
Sitapur, dated 3lst July, 1931, which had 
dismisséd the plaintiffs suit as against 
the respondents Bhugga and Durga with 
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costs. The facts out of which this appeal 
arises areas follows: Raja Bahadur Suraj * 
Bakhsh Singhtalugdar of Kasmanda filed 
a suit against Moinuddin, Bhugga and 
Durga on 17th February, 1931, alleging 
that he was the sole proprietor of village 
Wazirnugar, pargana Misrikh, 
Sitapur, that Bhugga and Durga were his 
tenants and riaya that they occupied 
house No. 89 and ahata No. 140 in village 
Wazirnagar as his riaya, thaton 20th May, 
1930, Bhugga and Durga executed a usu- 
fructuary mortgageof this house and com- 
pound in favour of Moinuddin of Auranga~ 
bad for Rs.350, that the terms and con- 
ditions of the mortgage were (a) that the 
period of the mortgage was 20 years (b) 
that the mortgagee could maintain the pre- 
sent house as long as he liked or demolish 
it and havea new house constructed there- 
on, (c)that the mortgagee could live in the 
mortgaged houseor let it out on hire, (d) 
that the mortgagors were not allowed to 
redeem the house within 20 years (the mort- 
gagors are present in court and according 
to their own declarations Bhugga --is60 
years of age and Durga 50), and (e) that it 
was stipulated that within one year after 
the expiry of 20 years, the mortgagors 
would be allowed to redeem the mortgag- 
ed property on paying ina lump sum the 
mortgage money together with costs of 
annual repairs, cost of constructing new 
buildings plusinterest at 1 percent. per 
mensem on all these items, and that ifthe 
mortgage money together with all these 
items was not paid within one year of the 
expiry of the period of 20 years, then the 
mortgage deed would be deemedto be a 
sale deed, and the mortgagee would þe- 
come the sole proprietor of the house and 
ahata which would be deemed to have been 
sold in lieu of the money due under this 
mortgage-deed Ex (2), 

Itis to be noted that the mortgagee 
Moinuddin is no tenant or riaya of ‘the 
Raja and that he lives “in village 
Aurangabad whichis 14 miles from the 
house mortgaged. He is a julaha, or 
weaver, by caste, and is the zilledar of 
Munshi Mushtaq Husain, zamindar of 
Ant. The consideration of the mortgage 
entered in the deed is set forth as follows: 
(1) Paid before the Sub-Registrar Rs. 100 
in cash; (2) cost of stamps Rs. 10 (8) on 
account of sums borrowed from time to 
time from Moinuddin with interest up 
to date Rs. 240. Total Rs. 350. The plaint- 
iff Raja has brought the present suit on the 
allegation that this mortgage deed executed © 
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by Bhugga and Durga is contrary to the 
termsof the wajib-ul-arz of village Wazir- 
nagar, and that the execution of this deed by 
defendants in favour of Moinuddin amounts 
to an abandonment of the house and com- 
pound and that the plaintiff should there- 
fore be given a decree for possession of 
the same. Paragraph 9 of the wajib-ul-arz 
runs as follows : 

“Abadi gaon No. 306 ba arazi, mushtarka deh men 
wakai hai ..Riaya ko bila ijazat malikan deh 
wakan jadid banane ka ikhtiyar nahin rahta wa ta 
abad rahne gaon ke makan ba kabze rahta hai. 
Bar wakht nikal jane unke gaon se makan ba 
kabze malikın deh a jata hai, kisi bashinde ko 
ikhtiar intikal niz utha le jane amla makan ka 
dusre gaon men hasil nahin ratha, va dena arazi 
uftada ka waste tamir mrkan ke riaya kova banwa 


dena makan riaya ka munhasir ba razamandi jumla 
malikan deh rahega.” 


. Defendant No. 1, Moinuddin, appeared 
in the court of the Munsif and admitted 
_ the plaintiff's claim and the suit was 
decreed against him. Defendant Nos. 2 and 
3, Bhuggaand Durga, whoare the respon- 
dents before me, did not appear in the 
Munsifs Court and the trial proceeded 
ex parte against them, The plaintiff 
examined one witness Abdul Karim who 
deposed that he was the plaintiff's zilledar 
in Wazirnagar, that Bhugga and Durga 
used to live there as riaya, and that they 
still lived in the village but after the 
execution of the deed in favour of Moinud- 
din they were living in the house of a 
relation and not in their own house, and 
that the mortgage deed was in fact a sale- 
deed because its terms show it to be 
such and that he came to know of this 
fact from Moinuddin as well, and that the 
custom of the village is that a riaya 
cannot transfer his house. The Munsif how- 
ever dismissed the plaintiff's suit against 
defendants Nos, 2 and 3 holding that the 
tenants werecompetent to mortgage their 
riaya houses to anybody they liked. The 
learned Additional Subordinate Judge of 
Sitapur has upheld the judgment of the 
learned Munsif of Sitapur and has dismiss- 
ed the appeal of the plaintiff, who has 
therefore filed this second appeal. The 
principal point for determination in this 
appeal is whether the tenants in village 
Wazirnagar have got aright to transfer and 
execute a possessory mortgage of their right 
tooccupy their tenant houses in the said 
village. The learned Counsel for the 
plaintif-appellant has argued that the 
defendants Bhugga and Durga are mere 
licensees, and that their license to live in 
the house as tenants of the zamindar could 
not be transferred, and that the transfer 
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in question has the effect of revoking the 
license. It is clear from the terms of the 
wajib-ul-arz quoted above that the defen- 
dants Bhugga and Durga, who are mere 
tenants and riaya of the Raja, could no! 
mortgage their house and ahata. The 
Record-of-Rights of village Wazirnagar 
contains no express words authorizing the 
tenants of a house inthe abadi to transfer 
his house by mortgage to anyone else. The 
question for decision in the present suit 
came up for decision in the Allahabad 
High Courtin Sri Girdharji Maharaj v. 
Chote Lal (1), and the learned Judges (Sir 
John Edge and Burkitt, JJ.) made the 
following observations : 

“He (the plaintiff) did not specifically set up in hia 

laint, or apparently, in his argument before our 

rother Aikman in this court, the real point on 
which thiscase must be decided and that is that, 
according tothe general and well-known custom of 
these provinces a custom so well established that 
it may be treated as the Common Law of the pro- 
vinces, a person, agriculturist or agricultural tenant, 
who is allowed bya zamindar to build a house for 
his occupation in the abadi, obtains, if there is no 
special contract to the contrary, a mere right to 
use that house for himself and his family so long as he 
maintains the house, that is, prevents it falling 
down, and so long as he does not abandon the 
house by leaving the village. As such occupier of 
a house in the abadi occupying under the zamindar, as 
in this case, he has, unless he has obtained'by special 
grant from the zamindar aninterest which. he can 
sell, no interest which he can cel, by private sale 
or which can be sold in execution of a decree against 
him, except his interest in the timber, roofing and 
wood work ofthe house. There is good reason why 
such a custom should have grown up and have been 
established. If it were otherwise, agricultural tenants 
or cultivators who, forthe purposes of the cultivation 
of the agricultural lands of the village, were per- 
mitted by the zamindar to build or occupy a 
house in the abadi of the particular village might 
sell the right to occupy the house to some person 
unconnected with the cultivation of the agricultural 
land in the village, and thus in course of time the 
abadi provided and reserved by the zamindar for 
the use of those cultivating his lands would come 
to be occupied by persons in no way connected 
with the cultivation of the. agricultural lands in 
the village In such a case the zamindar would 
practically lose his rights in the abadi and would 

e compelled to restrict the area of culturable land 
in the village so as to provide sites for fresh houses 
for agriculturists. It might happen that a purely 
agricultural village, every sinzle site in the abadi 
of which belongei to the zamindar solely, might 
come to be a village, for example, of weavers, who 
neither paid rent to the zamindar. nor promoted 
the cultivation of the agricultural lands of the 
village ` . . 

Further on their Lordships go on to 
observe as follows: “The occupier’s right 
is a mere personal right of residence.” 
A Full Bench of the Allahabad High 
Court in Chajju Singh v. Kanpia (2), 


(1) 20 A 218: A W N 1898, 27, 
(2) A W N 1681, 114. 
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held that the zamindars of a village are 
as arule and presumably the owners of 
all the house sites in their villages; and 
that a house’ left unoccupied by a tenant 
lapses to the landlord in the absence of 
Keirs or other lawful assignees of the last 
occupier. “Other lawful assignees’ must 
not be understood to mean purchasers by 
private or auction sale from such occupiers. 
The statement of the law set forth in the 
ruling cited above was accepted in a 
Letters Patent Appeal reported as Musam- 
mad Rafi v. Telhu Singh (3). The learned 
Judges who tried that case made the fol- 
lowing observation : 

“The prinziples therein laid down commend 
themselves to us and appear to bein harmony with 
the general law regulating the relations of land- 
holder and the tenant Jt must never be forgotten 
that the landholder in these Provinces is under 
an obligation to pay revenue nominally for every 
irch of ground which he holds from the State. 
His responsibility might be very seriously endanger- 
ad if it were placed beyond his power to determine 
what -persons should be allowed to occupy the 
homesteads necessary for the proper cultivation of 
the village lands The ground available for home- 
ssteads is in many parts of these Provinces very 
small in area and confined. The occupation of such 
homestead grounds by artisans or by tenants who 
were not concerned in the village of the land 
surrounding the homesteads, might prevent labour 
being forthcoming’ for the purpose We agree with 
learned Judges who decided that case Sri Girdharji 
Maharaj v. Chote Lal (I, and we hold that it is for the 
plaintiff who by his action if not by his words pleads a 
special contract in derogation of this general custom 
to prove it, and to prove it by express terms, not 
by inference from words of doubtful import. The 
right to sell does not necessarily cover the right 
to mortgage.” . 
Similary.inMuhammad Usman y. Babu,9 Ind. 
Cas. 314 (4), it was held by Sir John Stanley, 
O. J., and Sir P. C. Banerji that the claim 
of a tenant to transfer a right of residence 
means that.a tenant may by assignment 
transfer to-a stranger a right of residence 
without the consent of the zamindar, and 
so force upon the latter. a tenant who may 
be distasteful to him, thus converting a 
‘right of tenancy into a right of permanent 
occupancy. It was held in that case that 
the zidmindar was entitled to recover pos- 
session of the siteof the -house. So too, in 
Oudh, Lindsay, J., held in Ghirao v. Karam 
Singh 47 Ind. Cas. 645 (5),that if a person has 
been ejected from his agricultural holding 
ina village he has no right tooccupy a 
house in the village against the will of 
the zamindar, And again in Ram Harakh 
` v. Bhaiya Ambika Datt Ram (6), it was 
held by a Bench of the late court of the 

(3) A-W_WN 1902, 140, 

(4y9 Ind. Cas. 314: 8 A L J 61. 

(5) 47 Ind. Cas. 645-5 O L J 553. 

(6) 48 Ind, Caz. 420; 21 O O 257; 5 O LJ 642. 


SURAJ BAKES! SINGH V. BHUGGA. 


14410 

Judicial Commissioner of Oudh, that where 
a tenant is found in occupation of a house 
in the abudi of an agricultural village, 
the village site being the landlord’s prop- 
erty, there is a presumption that he holds 
the site as-appurtenant to his tenancy 
and has no right to retain it against the 


wish of the landlord on ceasing to be a | 


tenant in the village In Hanwant Singh 


v. Kampta,11 Ind. Cas. 285(7), Piggott, J., of 


the Allahabad High Court held that the 
residential tenant of a house situated in 
a village in the United Provinces has, in 
the absence of any evidence as to a 
contract to the contrary, no right to sell 


the site on which the house stands, and. 


that he cannot even sell the right of 
residence upon the sitein question. 

The cases cited by the learned Addi- 
tional Subordinate Judge and by --the 
Munsif, namely Raja Ali Muhammad Khan 
v. Chhedan (8), and Ram Raj Singh v. Tej 
Singh (9), are cases of grove-holders; and 
a mortgage by a grove-holder stands on 
a very different footing from a mortgage 
of a raiyats house by a tenant residing 
in a village. These rulings have, in my 


opinion, no relevancy to the ques- 
tion for determination in -the 
present suit. The ruling reported jn 


Muhammad Ali Khan v. Badrulnisa (10), 
is also not applicable to the present case, 
because the house which was transferred 
in that case was a.house situated in a 
town and not a house situated in a village 
of these Provinces, and it was held in 
that case by the late Misra, J., that in 


the case of towns, unless a custom 16 the- 


contrary ıs established, the occupiers of 
houses should be considered to have a 
power of transfer of the right to occupy 


the sites on which their houses stand. . 


This ruling can be easily distinguished 
from the facts ofthe present case. Wazir- 


nagar,is not a town,but a purely agricultural: 
village in the heart of -the district’ of 


Sitapur, and I am of opinion, therefore, 
that the- ruling above cited has. also no 
applicability to the facts of the present 
case. 


Following the authorities cited above I: 


hold that the tenant Bhugga and Durga 
had no power to execute a usufructuary 
mortgage of their right to reside in house 
No. 89 and the adjacent compound No. 140 

(7) 1L Ind. Cas 2&5. 

(8) 15 Ind Cas 385; 15 O C 91. 

(9)99 Ind Cas 203; AIR 1927 Oudh 46;30 W 
N 964; L R 8 A (0) 26 : 

Go) 107 Ind. Qas., 181; AIR 1928 Oudh 92234 QW 
N 1108. fe ; 
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in village Wazirnayar to Moinuddin, defend- 
‘ant No. |, as the defendants-respondents 
have no transferable righis in the house 
and ahatain question. They were mere 
licensees occupying the house in question 
as an appurtenant to the holding, and 
under s. 68, Easements Act (Act V of 1882 
as amended by Act XII of 1891) the license 
to reside in the house must be deemed 
to- be revoked where the license was granted 
for a specific purpose and the purpose is 
abandoned or has become impracticable. 
In this view of the matter it is unneces- 
sary for me to discuss the further ques- 
tion involved in this suit whether the 
usufructuary mortgage deed executed by 
Bhugga and Durga really amounts to a 
sale deed. For the reasons given above, 
I allow this appeal, set aside the judg- 
ments and decrees of the two lower Courts, 
so faras they affect defendants Nos. 2 and 8, 
and decree the plaintiff's suit against them 
also. The plaintiff's suit has already been 
decreed by the trial Court against defend- 


ant No. 1. The plaintiff will get his costs 
in all courts. 
N-A, Appeal allowed. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 197 of 1931. 
July 6, 1932. 

Guna AND M. C. Guosr, JJ. 
GOBARDHAN BEHARI BOSE 
AND ANOTHER — APPELLANTS 


versus 
SARAT CHANDRA BHATTACHARJEE 
AND OTHERS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, n 
. 90 ~Sale, setting aside of —Date fixed for sale turm ng 
out to be holiday—Sale held on following day— Sale, 
if a nullity—Material irregularity. 

Where a sale in execution of a decree having 
been fixed for a particular day had to be postponed 
owing to the day being a holiday, and the sale was 
held on the following day: . 

Held, that the sale was not a nullity: there was 
at the most a material irregularity and such irre- 
gularity would not bə of avail to the judgment- 

. debtors, if it were not possible for them to make out 
that they had suffered substantial injury or loss on 
account of the same Motahar Hossain v.Mohammad 
Yakub (1), distinguished. i 

Messrs. Amarendra Nath Bose, Jatis 
Chandra Guha and Hamenta Kumar Bose, 
for the Appellants. 

Messrs. Bijon Kumar Mukerji and Kali 


Kinkar Chuckerbuty, for the Respondents. | 


Guha, d. - This appeal has arisen out of 
an application made by the judgment- 
debtors under O. XXI, r. 90, Civil Procedure 
Code, for setting aside a sale held in execu- 
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tion of a decree passed in Title Suit No. 60 
of 1930, by the Subordinate Judge, 3rd 
The sale in execution of 
the decree was held on 18th November, 1930. 
The application out of which this appeal 
has arisen, by the judgment-debtors for 
having the sale set aside, was filed on 15th 
December, 1930. It appears that on 17th 
December, 1930, the Receiver who was in 
possession of the properties sold in execu- 
tion of the decree applied to have the sale 
set aside under the provisions of O. XXI, 
r. 90 of the Code. This application by the 
Receiver for setting aside the sale was dis- 
missed, on 7th February, 1931. Thereafter 
the only proceedings before the court in the 
matter of setting aside the sale was the one 
arising on the application of the judgment- 
debtors filed in the court on 15th December, 
1930. The learned Subordinate Judge has 
disallowed the application made by the judg- 
ment-debtors for setting aside the sale. 
The judgment-debtors have appealed to this 
court. 

The firs: question urged by the learned 
Advocate appearing for the appellant was 
directed io the question whether the appli- 
cation made by the judgment-debtors was 
one maintainable under the law or not, 
This question was raised before the learned 
Subordinate Judge in view of the fact that 
there was the application by the Receiver 
appointed by the court for setting aside 
the sale. That application having been 
dismissed on 7th February, 1931, it wis 
contended before the court below that the 
application for setting aside the sale as 
made by the judgment-debtors was not 
maintainable. Although there is some sub- 
stance in the question raised as to ihe 
maintainability of the application of the 
judgment-debtors for setting aside the sale, 
we are not disposed to dismiss their appli- 
cation simply on the ground that it was 
not maintainable for the reason that the 
Receiver’s application for setting aside the 
sale had been previously dismissed. We 
gave liberty, therefore, to the appellants in 
this court to go into the other questions 
raised in support of the appeal before us. 
So far as the judgment-debtors’ application 
for setting aside the sale was concerned the 
first point sought to be made before us was 
based upon the fact that the sale was 
adjourned for more than seven days, and 
that it was held on 18th November, 1930, 
17th November being a holiday. It was 
urged that there was material irregularity 
in the matter of the sale in view of the 
fact that it could not be held on 17th 
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November, but was, in fact, held on the date 
following, which was beyond seven days 
of the date on which the sale was adjourn- 
ed. . 

The question thus raised does not appear 
to have much of substance in it. Conced- 
ing in the appellants’ favour that the sale 
was held on a date which was not fixed by 
the court for the sale of the properties, the 
fact of the sale having taken placeon 18th 
November, amounted at the most to a 
material irregularity and such irregularity 
would not be of avail to the judgment- 
debtors, if it were not possible for them to 
make out that they had suffered substantial 
injury or loss on account of the same. A 
suggestion was made that the holding of a 
sale ona date which was not fixed by the 
court for the sale would make asale illegal 
or valid which could be avoided as a nullity; 
and reference was made in this connection 
to the decision of this court in the case of 
Motahar Hossain v. Mohammad Yakub (1). 
In view of the observations made by the 
Judicial Committee of the Privy Council 
from time to time, and regard being also 
had to the fact that in the case to which 
yeference has been made above, there was 
ho date actually fixed for the sale of the 
properties, it would not lie in the mouth of 
the judgment-debtors, appellants in this 
court, tosay that the sale in the present 
case was one which could be avoided by 
them on the ground that it was a nullity, 
seeing that the sale in the present case 
was fixed for a particular date, but could 
not be held on the date so fixed, because it 
was a holiday. Furthermore, it has not 
been suggested, much less has it been made 
out, that there was any paucity of bidders 


or that bidders were not present on account’ 


of the sale having taken place on 18th 
November, instead of on 17th November, 
which was a holiday. In this view of the 
case, the first question raised before us in 
support of the appeal, must be decided 
against the appellants. : 

Tt has next been urged that so far as 
the publication of the sale proclamation 
was concerned, the evidence adduced on the 
point on behalf of the decree-holder and 
the auction-purchaser was not sufficient for 
thé purpose of making out a case that there 
was proper publication of the sale procla- 
mation. The learned Subordinate Judge, 
in the court below, has dealt with the evi- 
dence bearing on this point, in detail, 
and, reference has been made.to the 

(1) 84 Ind Cas. 700; A I R 1925 Cal, 201; 400 L 
dail. . i ; 
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evidence on this point, both oral and. 
documentary, during the hearing of the 
We are unable on the 
evidence as itstands to come to any finding 
on the questicn of the publication of tha 
sale proclamation, other than the finding 
arrived at by the learned Subordinate Judge. 
In our judgment the evidence given on tha 
point of the publication of the sale procla- 
mation in the locality is satisfactory and 
convincing. The most material question in 
the case, viz., the one bearing upon tha 
adequacy or otherwise of the price fetched 
at the sale, has heen argued before us at 
length. As the Subordinate Judge in the 
court below has noticed, the most material 
evidence on this part of the case would be 
that afforded by the collection papers relat» 
ing to the properties sold. We have it 
upon the evidence given by the applicants 
for setting aside the sale themselves, that 
there were collection papers in possession 
of the Receiver appointed by the court. It 
wasfrankly admitted before us by the learn- 
ed Advocate for the appellants that no 
serious attempt was made on behalf of his. 
clients when the case was pending before: 
the learned Subordinate Judge to have these 
papers produced in court in support of the 
evidence on the question of the inadequacy 
of the price, as alleged ‘by them in their 
application for setting aside the sale. Some 
witnesses had been examined on behalf of 
the petitioners who‘stated that the price of 
the properties sold was much above the 
price fetched atthe sale. Butit is impos- 
sible for us, as it was impossible for the 
court below, to proceed upon mere: state- 
ments of these witnesses in the absence of. 
any documentary evidence and in the 
absence of the collection papers which were 
not produced before the court by the appli- 
cants for setting aside the sale. The learned. 
Subordinate Judge has pointed out in his. 
judgment that on the statement made by 
one of the petitioners themselves, the price- 
fetched at the sale was more than twenty 
times of the income of the properties sold. 
On the facts and circumstances of the case 
and regard being had to the price aciually 
fetched at the sale, it is impossible for’ us 
to hold that it has been made out by the 
appellants in this court that there was any 
inadequacy of price fetched at the sale or- 
that there was any substantial loss or injury — 
suffered by the appellants. In view of the 
conclusion we have arrived at, this appeal -` 
must fail, and we direct accordingly. The 
appeal is dismissed with costs. We assess 
the hearing fee in this appeal at one gold. 
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mohur to each of the respondents, the 
ecree-holder and the auction-purchaser. 
M. C. Ghose, J.—I agree. aa 
N.-A. Appeal dismissed. 


BOMBAY HIGH COURT. 

Letters Patent Appeal No. 24 of 1931. 

November 21, 1932. 
| BAKER AND RANGNEKAR, JJ. l 
SUNDRABAI SITaRAM AND ANOTHER 
— APPELLANTS 
VETSUS 
MANOHAR DHONDU— RESPONDENTS, 

Contract Act (IX of 1872, s 23—Contract in 
contravention of statute—Bombay District Police Act 
(IV of 1890), s. £3— Land purchased by Police Officer 
in another's -name—Sale by benamidar—Suit by son of- 
oficer to set aside sale—Maintainability of—Benami 
Effect should be given to real intent unless statutory 
provjsion-will be violated otherwise—Interpretation of 
Statutes—Statutory ' provision in effect on date of 
transaction—Subsequent repeal—Effect of. oar 

Certain land was purchased by a Police Officer in 
the name of his mother, he being forbidden from 
purchasing it by s. 33, Bombay District Police Act. 
On the death of the Police Officer, the mothersold 
a portion of it to her daughter. His son instituted a- 
suit, to have the sale set aside on the ground that his, 
father was the true owner of the property: 

Held, that as the contract under which the property 
was purchased was void being in contravention of a’ 
Statute, the plaintiff's father got no title to the 
property. and consequently. the plaintiff was not 
entitled to succeed. Bhagwan Deiv. Murari Lal (1), 
distinguished. Ram Krishna Trimbak v. Narayan 
(2), referred to [p. 181, col. 2] ; 

Where a transaction isonce made out to be benami, 
effect would be given to the real and not to the 
nominal title, unless the result of doing so would be 
to violate the provision of a Statute. fp 748, col. 2] 

: Where a provision ofan enactment isin force when. 
a transaction is effected, any subsequent repeal of the 
provision will not affect the merits, rights or liabilities 
KK parties as on the date of the transaction, 

ibid) -> 


Letters Patent Appeal from the judgment 
of Nanavati, J. in S. A. No. 588 of 
1931. : : nt 
--Messrs. Y. N. Nadkarni “and S. R. 
Parulekar, for the Appellants. - 

a T. N, Walawalkar, for the Respond- 
ents, i i ; 


Judgment.—This - appeal -arises out, - 


of. a suit brought by the plaintiff for 
setting aside a sale, dated _ 22nd ` April, 
1925, executed by his. grandmother in 
favour of the defendant and for -possession 
of such part of the property as may be 
found in her possession: The. defendant 
is the sister of. the plaintiff's father, 
and she defended the suit on the ground 
that the property, the subject-matter of 
the sale-deed, belonged to her mother who 


+ 
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had sold it to her. According to the 
plaintiff, the property was purchased by 
his father benami in the name of his 
mother, i. e.. the plaintiff's grandmother, 
in 1901, as he was a Government servant. 
It appears that the plaintiff's father was 
a Police constable, and whilst in service 
he purchased this properly benami in the 
name of his mother. This was denied by 
the defendant, who contended that the 
property belonged to the mother and was 
purchased by her with her own moneys. 
The trial Court found that the property 
was purchased by the plaintiff's father 
benami in the name of the mother, and 
this finding was accepted by the learned 
appellate Judge. In appeal, however, the 
defendant raised a contention that the 
transaction of the purchase by the plaint- 
iff's father and the contract on which it 
was founded were void by reason of the 


provisions of s. 33, Bombay District Police- 


Act, IV of 1890. This contention was nega- 
tived by the Appellate Court, relying on 
Bhagwan Dei v. Murari Lal (1). It may 
be pointed out, however, that in- the 
Allahabad case the transaction was pro- 


- hibited by one ofthe Government Servants 


Conduct Rules, and not as here, by Statute. 
The distinction between the two classes of 
cases is obvious and is pointed- out 
many decisions, I need referto a decision 
of Sir Basil Scott in Ramkrishna Trimbak 
v. Narayan (2), and also to the remarks 
of the Allahabad High Court itself in the 
same volume at pages 60and 61*: The 
question, therefore, is whether the-lower 
Court's decision is right. Section 33, Bombay 
District Police Act, before it was repealed 
by Bombay Act, XXIV of 1930, ran as ‘fol- 
lows: 

“33. (1) No Police Officer shall engage in trade 
or be in any way concerned either as principal 
or agent, in the purchase or sale of land . within. 
the distrtct wherein he is employed or in any 
commercial transaction whetever, without the per- 


mission of the Magistrate of the district or of 
Government.” 


The law on the subject -is somewhat 
complex, but we think the principle is 
well put by Parke, B.,in Cope v. Rowlands 
(3), a case which is often followed and 
referred to with- approval by eminent 
Judges in England, in these words at 
pagel57{: 

“It ig perfectly settled, that where the contract 
which the plaintiff seeks to enforce, be it express 
` (1) 86 Ind. Cas 259; 39 A 51; IŁ A. L. J. 962 

(2; 31 Ind, Cas. 301; 40 B. 126: 17 Bom. L. R 955, 

(3 (1836) 2M & W149; 2 Gale 23:1; 6 L J lx t3; 
46 RR. 532 O OOO O : 

*Pages of 34 A —| id | 5 

Page of (1836) 2M & W.—[Ed] 
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or implied, is expressly or by implication forbidden 
by the common or Statute Law, no court will lend 
its assistance to give it effect It is squally clear 
that a contract is void if prohibited by a statute, 
though the Statute inflicts a penalty only, because 
such a penalty impliesa prohibition: 1ord Holt, 
Bartlett v Vinor (4). And it may be safely laid 
down, notwithstanding some dicta apparently to 
the contrary, that ifthe contiact be rendered illegal, 
it can make no difference in point of law, whe- 
tner the Statute which makes it sohas in view the 
protection of the revenue, orany other object. The 
sole question is, whether the Statute means to 
prohibit the contract?” . 

In Langton v. Hughes (5), Lord Ellen- 
borough, U. J., said (page 95964) : 

“it may be taken as a received rule of law that 
what is done in contravention of the provisions of 
an Act of Parliament, cannot be made the subject- 
matter of an action.” ae 

Dealing withthe same point in Anderson 

_v. Daniel (6), Bankes, L. J., quotes with 
approval a passage of Buckley, J., in 
Victorian Daylesford Syndicate Lid. v. 
Dott (7), which runsas follows (page 629}) : 

“The next question is whether the Act is so 
expressed that the contract is prohibited so as 
to be rendered illegal. There is no question that 
a contract which is prohibited, whether expressly 
or by implication, by a Statute is illegal and cannot be 
enforced, I have to see whether the contract is in 
this case prohibited expressly or by implication. For 
this purpose Statutes may be grouped under two heads 
those in which a penalty is imposed against doing an 
act for the purposes only of the protection of the 
revenue, and those in which a penalty is imposed 
upon actsnot merely for revenue purposes, but also 
for the protection of the public That distinction will 
be found commented upon in numerous cases, includ- 
ing those which have been ‘cited of Cope v. Rowlands 
(3) and Ferguson v. Norman (8)." . 

I have referred tos. 33 of the Act. I will 
now referto s. 23, Contract Act, Reading 
these two sections together, in my opinion, 
the contract under which the plaintiff's 
father obtained the property was void as 
it was prohibited by the Bombay District 
Police Act. to Ba 

But it is argued that the prohibition in 
5, 33, Bombay District Police Act, was not 
absolute, but only conditional, inasmuch as 
it was competent to a Police Officer to pur- 
chase property subject to a condition that 
he obtained the permission of the District 
Magistrate or the Government, and that 
therefore the prohibition was qualified. It 
was further stated that the section occurs 
in a chapter dealing with the discipline of 


(4) Carthew 252, 

(5) (1813) 1 M & S593; 14 R R 531. 

(6) (1924) 1 K B 138; 40TL R61; 93 LJ K B97; 
130 L T 418; 88 J P 53; 22 LG R 49, 

(7) (1905) 2 Oh, 624, 93 LT 627; 54 WR 231; 74L 
J Ch, 673, 21T L R 742. 

(8) (1838) 5 Bing N O 76; 6 Scott 794; 1 Ara 418; 
8LJ OP 3,3 Jur. 10. 


*Page of (1813) 1 M. & 5.—[Ed.] 
{Page of (1905) 2 Ch.—[Pd.] 
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the force and that no penalty was imposed. 
by the Statute for the breach of the rule 
contained in the section. AsI have pointed 
out, the object of the Legislature in enacting 
a Tule is irrelevant in such cases and there- 
fore the fact that the rule in this section 
was enacted in the interests of discipline, 
or as T am inclined to think, in the interests 
of public service and public good does not 
matter. I do not however agree that no 
penalty was enforced by the Statute. In 
my opinion s. 36 (2) (c) clearly imposes a 
penalty on the Police Officer guilty of any 
wilful breach or neglect of any provision 
of the law. Apart from that itis clear on 
the authorities that if the act be prohibited 
without any express penalty it cannot be 
the subject of a valid contract. In Ander- 
son v. Daniel <6), referred to above which 
was a case under the Fertilisers and Feed- 
ings Stuffs Act 1906 (6 Edw. 7 c. 27) and 
which provided every person selling for use 
as a fertiliser of the soil any article which 
had been subjected to any artificial process ` 
in the United Kingdom or which had been 
imported from abroad to give to the pur- 
chaser an invoice stating what were the 
respective percentages of certain chemical - 
substances contained in that article, and. 
in default certain penalty was prescribed, : 
it was held that as the object of the Statute 
in requiring the vendor to give the statutory 
invoice and imposing on him a penalty in 
the event of his default was to protect the 
purchasers of fertilisers, the effect of non- 
compliance with the requirement was not 
merely to render the vendor liable to penlty, 
but also to make the sale illegal and pre- 
clude him from suing for the price. 

In many Statutes relating to professions 
or trade, restrictions and regulations affect- 


ing the contract are imposed as to 
the qualification as to the con- 
duct in business and the validity of 


contracts etc., and the law is that if the 
qualification is not observed or the con- 
dition fulfilled the contract would be 
illegal. Take for instance s. 20, Companies 
Act which requires more than 20 persons 


‘forming a company to get it registered 


and if a company or a partnership entered 
into in breach of the conditions laid down 
in that section it has been held and there 
can be no doubt that the partnership of the 
company would be illegal. The case- of 
Anderson v. Daniel (6) lays down the same 
principle. By the Medical Act, 1858, s. 32: ` 
“No person shall be entitled to recover any charge 
in any court of law for any medical or surgical advice, 
attendance, .. - etc.{unless he shall prove . . . that 
he is registered under this Act.” lih 


. 
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: Andit has been held that if this condition 
is not satisfied he is not entitled to recover 
any charge: see Leman v. Houseley (9). 
There are many instances of the applica- 
tion of this principle under the English 
Moneylenders Act, which prescribes certain 
conditions on a person doing the money- 
lending business the principal among them 
being that he must register himself as a 
moneylender in accordance with the re- 
gulations of the Act. Thus in Whiteman v. 
Sadler (10) Lord Macnaghten observed 
(page 521*): 

| “If, in violation of the plain words of the Act, a money- 
lender trades without being registered at all, or 
being registered trades in another name, he is very 


properly left tothe mercy of anyone who chooses to 
attack him, and his contracts are rightly avoided.” 


. It is not necessary to multiply instances 
which will be found in the English report- 
ed decisions, _ The effect of illegality inthe 
“matter or purpose of an agreement is to 
render it wholly void of legal effect, and 
no claim or defence can be maintained 
which requires to be supported by al- 
legations or proof of illegal agreement. 
As Mansfield, O. J., put, it in Holman v. 
Johnson (11, the principle is as follows 
(page 34387) : E 
“The objection tbat a contract is immoral or il- 
legal as between plaintiff and defendant sounds at 
all-times very ill in the mouth of the defendant, 
It is not for his cake however that the objection is 
ever allowed; but it is founded in general principle 
of policy which the defendant has the advantage of 
contrary to the real justice; as between him and 
the plaintiff....:....1f, from the plaintiff's own stating 
or otherwise, the cause of action appears to arise 
ex turpi causa or the transgression of a positive 
law of this country, there the court says he has no 
right to be assisted.” `- 


If then the contract was void the plaint- ' 
If so itis difficult. 


iff's father got no title. 
to- see how the plaintiff who claims through 


him can establish any title to the prop-~ 


erty acquired by’ his father under these 
circumstances. Itis clear that if the plaint- 


iff's father had to-bring a ‘suit to recover’ 


possession of the property against the 
vendor, or the vendor had to bring a suit 
to recover the price of the property against 
the ‘plaintiff's father, neither partly would 
have been allowed to set up the contract, 
and the court would have refused its aid 
to-them. In my opinion, the plaintiff is 
in no better position than his father. It is 

(9) (1874) 44 LJ Q B22; 10 Q B 66; 31 L T823; 23 
W R235. * aie 


(10) (1910) A 0514; 79° LI KB 
548 J 718: 103 L T 296. 
(11) (1775) 1 Cowp. 341... . 


*Page of (1910) A. O.—([Hd | 
{Page of (17934 


1050; 26 T L R 655 
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argued by Mr. Walavalkar thatthe section 
having been repealed in 1930 when this 
litigation had been pending and had not 
been concluded his client is not affected by 
the prohibition contained in s. 33, Bombay. 
District Police Act, The answer to that is 
that the section was in force when the 
transaclion was effected and any subsequent 
repeal of thesection would not affect the 
merits, rights or liabilities as onthe date 
of the transaction. I may refer in this 
connection tos. 6 (c),,General Clauses Act. 
1897, which runs as follows: 

“(6) Where this Act, orany Act of the Governor 
General in Council or Regulation made after the 
commencement of this Act repeals any enactment 
hitherto made or hereafter to be made, then, unless 
a different intention appears the repeal shall not 

(c) affect any right privilege, obligation or liability 
acquired, accrued or incurred under any enactment so 
repealed.” 


Mr. Walavalkar has referred to eomeold 
English decisions in support of his con- 
tention, but I do think they are applicable. 
Even in England the principle as to a 
subsequent repeal of a Statute is thesame 
as islaid down in our General Clauses Act.’ 
Thus the Interpretation Act, 1889,52 & 53 
Vic. c. 63, s. 38 (2), says: 

“Where this Act or any Act passed after. thecom- 
mencement of this Act repeals any other enactment 


then, unless, the contrary intention appears the 
repeal shall not 


(b) affect the previous operation of any enactment. 


so repealed or anything duly done or suffered under 
any enactment so repealed ,” 


(c) affect any right, privilege, obligation or liability 
acquired, accrued, or incurred under any enactment so 
repealed ;” 


_ There is another way of looking at the 
case. This was a benam? transaction. Where 
a person buys a property with his own 
money but in the name of another person 
without any intention to benefit such other 
person the transaction is called benami 
and the person in whose name the transac- 
tion is effected is called benamidar: On the 
facts found in this case the transaction 
was benami,and the plaintiff's grandmother 
was benamidar. The law is that where a 
transaction is once made out to be benami, 
effect would be given to the real and not 
to the nominal title, unless the result of 
doing so would be -toviolate the provision 
of a Statute. This follows from the provi- 
sions of ss. €0, 81 ands. 4, Trusts Act, and 
on. the facts, to give effect to-the transaction 
and to hold that the plaintiff's title was 
established, would result in defeating the 
provisions of s. 33, Bombay District Police 
Act, read with s. 23, Contract “ct. The 
result is ‘thatthe appeal must be allowed 
and the decree reversed but considering 


# 


-received cannot be returned, restitution 


Ped 


the circumstances of this case, and in 
particular the fact that this contention was 
not raisedin the original Court but was 
raised for the first time in appeal, we think 


„cach party should bear his own costs through- 


out. 


NGA. ` Appeal allowed. . 
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_ SRIVILLIPUTTUR MUNICIPAL 
COUNCIL— DEFENDANT — 
' APPELLANT `^ 
E " versus 
K. G. A; ARUNACHALA NADA 

AND OTHERS—PLAINTIFFS—RESPONDENTS | 

Contract Act (IX of 1872), 8, 05—Madras District 
Municipalities Act (V of 1920;, ss. 44, 45—Prinet- 
ples of ‘quantum meruit and ‘quantum valebat/— 
Whether apply—Contract for supply of  goods— 
Contract void—Quantum valebat— Restitution— 
Limitation Act (IX of 1903), s. 19—President of 
Committee’ authorised to purchase goods—Authority 
to acknowledge : nee f : > 

In the case of a contract which is void for-non- 
compliance of the provisions ofss 44 and 45, Madras 
District Municipalities Act, 8.65, Contract Act, does 
not apply nor do the principles of ‘quantum meruit 
or ‘quantum valebat apply. 

- (Cage law discussed | 

Ubiter.—lf in a case of supply of goods the contract 
is found to be a void one and s 65, Oontract Act is 
found to be applicable to the case, the -doctrine of 
‘quantum valebat’ is to be applied and not that of 
‘quantum meruit. When, however, the actual goods 
“canno should be 
fixed. at the price fixed at the time of the supply. 

Where the President of a Committee is authorised 
to purchase goods, he has equal authority to 
acknowledge and such authority need not be express. 
Braja Sunder Deb v. Bhola Nath (19), Ganga Ram 
v. Lachman Singh (20; and Rala Singh v. Bagwan 
Singh & Sons (21), referredito. 

Messrs. T. Rangachariar and S. Narayana 
Ayyangar, forthe Appellants. ; ; 
` Messrs, K. Rajah Ayyar, V. Ramaswami 
Ayyar and S. Nataraja_ Nadar, for the 
Respondents. | 

Judgment.—Under Ordinance 9 of 1914 
and the rules prescribed thereunder the 
plaintifis were appointed wholesale_ dealers. 
of rice at Sattur. The defendant Municipal, 


* Council of Srivilliputur appointed a Local 


Emergency Committeefor the purchase .of 


rice from the plaintiffs. This Local Committee . 


-used to indent for the monthly supply and, 
the Collector allotted the quantity to be 


_ supplied. In January, 1920, the defendant 


Municipality. applied for a certain amount- 
of rice. The Collector ordered 460 bags of 
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raw and 300 bags of boiled rice. The 
rice was despatched on 15th February, 
1920. The price of rice seems to have 
started to fall from the beginning of March: 
vide Ex. E letter from the President, Local 
Emergency Committee, to the Collector, 
dated 3rd September, 1920.. The sentence. 
is a little obscure. Anyhow the allegation 
in the written statement thatthe fall began 
from about 15th February, was not sub- 
stantiated by evidence (para. 16 of the 
trial Court. judgment). Under the rules,. 
the Local Emergency Committee was to sell 
at the cost price and the wholesale dealer 
was allowed a profit of not more than- 
eight annas per bag. This consignment of 
rice was, after some correspondence with. 
the Collector, sold in September and 
November, 1920 at a loss and the plaintiffs 
sued for the deficiency between what the’ 
defendant Municipality paid them andthe’ 
cost’ at which the rice was supplied. A: 
number of pleas were raised- by the de- 
fendant including want of privity, limita-: 
tion and the late supply of the goods. ; 
. The trial Court found that there was- 
privity of contract, that the suit- was not- 
barred-by limitation, and- that it was not: 
proved that the price had fallen when the: 
rice was sent. In first appeal the point. 
was taken that if the provisions of‘ss. 44. 
and 54, District Municipalities Act, not: 
having been complied with the contract: 
was void. The learned Subordinate Judge’ 


‘found for the defendant on this point but, 


as regards privity of contract and limita- 
tion agreed with the findings of the trial: 
Court. He however in para. 8 of his. 
judgment held that the defendant Council” 
was liable unders. 65. Contract Act, to pay 
“quantum meruit” for any profit that the’ 
Municipality had got under the contract.- 
He appears to be under a misapprehension 
that the accounts had not been. filed though, 
he says the defendant Council had had an op- 
portunity.of doing so. But it is not dis- 
puted before me that the accounts, Ex. 4, 
were filed though in another connection. 
He gave plaintiffs a decree for Rs, 2,864-1-2- 
which he considered as the profit which the, 
defendant had realized by the sale of the. 
rice. It is admitted before me that on the 
accounts which have been signed by the, 
‘plaintiffs themselves with the exception of 
a trifling sum of Rs.. 5 or so, defendant 
Council credited all they got by the sales’ 
to plaintiffs after deducting legitimate. ex-. 
penses. Therefore on the “ quantum meruit” ` 
which the learned Subordinate Judge was” 
willing togrant there would be practically’ 


f 
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nothing due to the plaintiff. Against this 
decision defendant Council have preferred 
an appeal. It is not disputed in appeal that 
the contract was void. His, therefore un: 
necessary to go at any length into this matter: 
I may perhaps refer to the most recent 
decision of this courtin Municipal Council, 
Tiruvarur v, Kannuswami Pillai (1), a case 
decided by Sir Kumaraswami Sastri, J., and 
myself, where the difference between a 
contract governed by statute and one which 
18 not so governed is pointed out and most 
of the cases are- discussed which bear ona 
contract like this. I might however quote 
a sentence of Sir Coutts Trotter, O. J., in 
_ Madras Engineering Works Ltd. v. Munici- 
pal Council,Trichinopoly, 97 Ind. ‘as. 511(2): 

“To England the provision that Corporations 
should contract in a special manner, namely under 
seal is not a statutory provision but is a rule of 
the Common Law, and the Judges in well-known 
cases have evolved a rule that the necessity for the 
corporate seal to be fixed to contracts does not 
apply to such contracts as appertain to the, ordinary. 
execution by the corporation of its daily duties: and 
that has been engrafted by the Judges on to the 
rigour of the Common law. Jani quite satisfied it 
is quile impossible for a Judge in India to temper 
the ferocity of the Statute law by similar engraft- 
ments upon it 1 must therefore hold that in the 
absence of a contract which fulfile’the requirements 
of the -Act, the plaintiffe’ suit cannot succeed.” a 

It is strenuously argued’ for the res- 
pondents that s. 65, Contract- Act, does 
apply, but that it is not the doctrine of: 
“quantum meruit” because in cases of supply’ 
of goods itis the doctrine of “quantum 
valebat” which should be applied: (vide 
Leake on Contract, page 443). I am inelin~’ 
ed to agree with the respondents that if s.’ 
65, Contract Act, is applied to the case it’ 
is the doctrine of “quantum valebat” that: 
must be applied and restitution must, in a 
case of this sorl, where the actual goods- 
cannot be returned, be fixed-at the price at 
which they were sold by the. vendors- 
(plaintiffs in this case): vide Mayne on 
Damages, 383 and Leake on Contract 
above. ; 

For the appellant it is contended that a 
breach of a statutory Regulation does not 
fall under s. 65, Contract Act. Annada 
Mohan Roy v. Gour Mohan Mullick (3), is 
strongly relied on. There, there was a 
contract by a Hindu to sell immovable 
property to which he was the next re~ 
versionary heir expectant upon the death 
of a widow in possession and to transfer. 
it upon possession accruing to him. It 


(1) 127 Ind. Cas 120; A IR 1930 Mad. 600: 53 M 
352; 31 L W 271; 58 ML J 377; (1930) M WN 140; 
Tad, Rul. (1930) Mad. 936, ~ 

(2) 97 Ind. Uas. 511; (1926) M W N 533, 
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was held that this being void under s. 6 
(a), Transfer of Property Act, 1882, the 
time at which such an agreement is “dis- 
covered to be void".so . that a cause of 
action to recover the -consideration arises 
under s, 65, Contract Act, 1872, in the 
absence of special circumstances, is from 
the date of the agreement. Their Lordships 
held page 937* that s. 65 did not apply to 
such a contract. In that case another Privy 
Council case Harnath Kunwar v. Indar 
Bahadur Singh (4) was pressed upon their 
Lordships. In the latter case a Hindu, 
while next reversioner’'to an Oudh estate, 
obtained a decree declaring that a will 
which the widows of the last holder 
alleged authorised them to adopt was 
invalid and that he was entitled to the 
estate upon the death of the last surviving 
widow. Prior to that event occurring he 
purported to sell half the estate in con- 
sideration of Rs. 25,000 advanced to him: 
declaring by the sale-deed that when he 
succeeded he would put the veridee in’ 
proprietary possession. Afler the death, 
of the last surviving widow the widow of 
the purchaser sued the vendor for possession 
or alternatively to recover the purchase 
money withinterest. It washeld that there, 
was no effectual transfer of the villages, 
since the vendor had only an expectancy 
and the decree did not create any greater 
interest in him but that under s. 65,, 
Contract Act, 1872, the purchase money. 
was recoverable, with interest from the’ 
date of the suit, the period of limitation not: 
running until the rights of the purchaser 
were discovered to be unenforceable. The 
facts of that case are peculiar and their 
Lordships held that in those peculiar 
circumstances there was a misapprehension. 
as to the private rights of the vendor which. 
he purported to sell and that the true 
nature of those rights was not discovered 
by the plaintiff earlier than the time at 
which his demand for possession was 
resisted. The agreement was discovered to. 
be void and the discovery in their Lordships’ 
view was one within the words and the 
meaning of s. 65, Contract Act. This 
difference is stressed ‘by their Lordships in. 
Annada Mohan Loy v. Gour Mohan Mullick 
(3) at page 935* where they say: 

“In that case, however, there were special circum-" 
stances wholly different from those in the present 
case, circumstances’ which were proved in evidence 

(3) 74 Ind. Cas, 499; A IR 1923 PO 189; 501 A 
239, 50 0929, 21 A L J 718. 4 P L T 609 (1923) M, 
W N803; 45 M L J 617: 25 Bom L R 1269; 33 M L 
T 365; 28 OW N713,40 0 LJ 10(P C). 

*Pages of 80 U,—|#d.] 
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and were sufficient for their Lordships to act upon 
and to enable them to say that the discovery in 


the case was later than the date of the contract 
itself.” 


‘These are the two important Privy 
Council: cases relied on one by each side 
respectively. The case in Harnath Kunwar 
y. Indra Bahadur Singh (4) cannot be 
taken as authority for’ saying that a 
contract entered into in breach of ihe 
statutory provisions of:ss. 44 and 45, Dis- 
trict. Municipalities Act, can be brought 
under s. 65, Contract Act, for purposes of a 
“quantum meruit” or a “quantum valebat.” In 
Veeranna Ambalam v. Ayyachi Ambalam (5) 
it was héld that a contract which was 
necessarily invalid from its mception would 
not fall under s. 65. In Radhakrishna 
Dasv. The Muncipal Board of Benares (6) 
at page 601* the learned Judges consider 
the applicablity of s. 65, Contract Act in 
a case exactly similar to the present. They 
Bay..: 

_“There was no illegality in the action of the Muni- 
cipality in passing a resolution accepting the appel- 
lant’s tender and therefore it cannot be said that 
the agreement, if any, constituted by the tender and 
acceptance of it, has been discovered to be void. 
The agreement is unobjectionable, but it did not 
fipen into a binding contract by reason of the 
negleet of the parties to comply with the provisions 
of the section under which the Municipality could 
alone contract, The words ofthe section, namely. 
“When a contract becomes void" evidently have no 
application because there was no contract, lf we 
were tohold that ‘this section was applicable, we 
should render nugatory the salutary provisions of 
the Municipalities Act which provides that "a 
contract executed otherwise than in conformity. with 
it shall not be binding on the Board“ Likewise 
s. 70 appears to us to have no application ” 

‘In Wolf & Sons v. Dadiba Khimji & Co. 
(7) it was held that advantage must be 
received before the contract becomes 
-void but that is not the case here. Some 
cascs are relied on by the respondent to 
show that acontract entered into in breach 
ofa statutory regulation would nevertheless 
fall unders. 65. One is Auryaprabhakara 
Rao v. G. Sanyasi (8), the decision of a 
single Judge. It may be noted that the 
applicability of that section was merely 
examined with reference to the question of 


' (4) 71 Ind. Cas, 629; AI R 1922 P 0403;50I A 
69; 26 O O 223; 45 A1l79,.9 O& AL kK 270,9 OL 
J 652; 44 ML J 489; 37 OLJ 316; 27 OW N 949; 
18 L W 383; 33M L‘T 216; 5P L T281; 2 Pat. LR 
237 (PO) - 

(5) 92 Ind. Cas. 968: A IR 1926 Mad. '168;22 L W 
7732; (1925) M W N 857; 49M LJ 7913 

(6) 27 A 592; A W N 1905, 111. 

(7) 58 Ind. Cas. 465; AI R 1920 Bom. 192; 44 B 
681; 21 Boh. L R 986. 

(8) 88 Ind. Oas, 557: A IR 1925 Mad, 885, 48M L 
J 598; (1925) M W N 400, KA, = 
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limitation. Girraj Bakhsh v. Hamid Alt 
(9), wasa case of a mortgage entered into 
by the minor’s mother without the permis- 
sion of the court. It was held that the bene- 
fit obtained on the mortgage must be 
refunded. This must be considered over- 
ruled by the Privy Council. decision in 
Mohori Bibee v: Dharmodas Ghose (10), where 
it was held that a mortgagee who advanced 
money to a minor on the security of a 
mortgage is not entitled to repayment af 
money ondecree being madé declaring ths 


mortgage invalid. In Appasami Ay- 
yangar v. Narayanaswami Iyer 
(11), a minor fraudulently repre- 


sented himself as a major. Therefore thers 
wasin that case a.mistake of fact at the 
time of the contract. Thangammal Aiyar 
v. Krishnan (12),isa case between a legal: 
practitioner andhis client. The agreement 
which had not been filed in court was 
held lo be void. Nevertheless it was held 
that the Pleader was still entitled to claim 
any reasonable remuneration in respect af 
his professional services. That case is 
distinguishable because the Pleader had a 
right outside the alleged agreement whereas. 
inthe present case the plaintiff's: case is’ 
one founded on his contract. 
Board, Lucknow v. Debi Das (13), followed 
Lawford v. Billericay Rural Council (14), 
and Young & Co. v. Mayorand Corporation 
of Royal Leamington Spa (15), which have: 
been distinguished in Municipal Council, 
Tiruvarur v. Kannuswami Pillai (1), Muni, 
cipal Committee, Gujranwala v. Fazal Din 
(16), followed Srirangam Municipal Council. 
v. Bodi (17), which is the decision of a Single 


Judge and which is dissented from by Sir. 


in 
Kannu- 
Two cases are however 


Kumaraswami Sastri, J. and myself 
Municipal Council, Tiruvarur v. 
swami Pillai (1). 


relied upon to show that a ‘quantum 
(9) 9 A 340. A W N 1887, 62. ; 
(10) 30 O 539; 30 I A 114; 8 Sar.374;5 Bom. L E 
421; TO W N44 (P C). ; . 
(11) 129 Ind, Cas. 51; A IR 1930 Mad. 945; (1930 
M w N 891, 32L W 964, lnd. Rul, (1931) Maa. 195; 
60 M L J 117; 54 M 112. 


(12) 124 Ind Cas. 502; A I R 1930 Mad. 132; 53 M 
309; 57 M L J 756,30 L W 876; Jnd, kul. 1930 Mad, 
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(13) 99 Ind. Cas. 643; A I R 1926 Oudh 388; 1 Luck 
444: 30 W N 514; 130 L J 553. 

(14) (1903) 1 K B772; 51 W R 630; 72 LJ KB 5654; 
88 L'r 317: 67 J P 245,1 L GR 535, 19T UR 


322. x 

(15) (1883) 3 A C 517,52L J Q B713;49 D T 1; 32 
W R 925;47J P 660. 
: (16) 121 Ind. Cas. 187; A I R 1929 Lah. 742; 11 Lah, 
121; Jad. Rul. (1930) Lah. 187; 31 P L R 403. 
“UN 12 Ind? Cas. 703; A I R 1924 Mad. 162; 45 M L 
J 164; 18 L W 130;-(1923) M W N 872, 
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meruit” can be granted in the case of a 


contract ‘entered into by a Municipality: 


in which the requirements of ss. 44 and 
45, District Municipalities Act, are not 
complied with. One is thecasein Munici- 
pal Council, Tiruvarur v. Kannuswami 
Pillai (1), quoted above. But it would be 
seen therefrom that : 

“Both the parties are agreed ‘before us that if the 


contract is found invalid they should accept a 
decree on a ‘quanium meruit’ basis” 


so that the legality of a “quantum meruit” 
was not raised. “The other case ‘is the one 
in Mohamed Ebrahim Molla v. Commission- 
ers for the Port of Chittagong (18), to which 
we referred in that judgment. In that case’ 
the Commissioners for the Port of Chitta- 
gong sued the defendant for the recovery 
of money due ashire of a tug lent to the 
defendant undera contract, The contract 
was not under seal as required by s. 29, 
Chittagong Port Act, 1914. It- was held 
that the Act was imperative in its terms 
and the plaintiffs could not sue on thecon- 
tract, but, a “quantum meruit’ was allow- 
ed. Thiscase is alluded to in Pollock on 
Contract, page 378. He says: 

“It appears from the report of this case that Counsel 
for the defendant (who was the appellant before the 
Court) himself conceded that the plaintiffs were 
entitled (though not in that suit) to some compensation 
for the use of the tug. It is submitted that both 
Counsel and the court were in error in thinking that 
the plaintifis were entitled to recover ‘quantum 


meruit’ Noquestion of payment upon a ‘quantum 
meruit ' can arise where an act is imperative ` 


I therefore consider that the contention of 
the appellant thatno “quantum meruit” or 
“quantum valebat” can be allowed is correct. 
If the “ quantum meruit” is to be, as given 
‘by the lower Appellate Court, on the profit 
which the defendant had made, thenit is 
clear from the accounts Ex. 4 that the 
Municipality derived no profit. But on 
thisepoint I should hold that if an allowance 
isto be made it must be a“quantum vale- 
bat” andthe plaintiffs would be entitled to 
recover the price of the rice fixed at the 
time ofsupply. 


Turning to the ground of limitation it is 
argued that the letter Ex. F (2) on which 
the learned Subordinate ‘Judge relies writ- 
ten by the President of the Local Emergen- 
cy Committee will not save limitation as 
there is nothing to show that he represent- 
ed the committee. I cannot agree with this 
contention. The point has not been taken 
at allin first appeal. The matter was only 
taken in a general form in the grounds of 
the second appeal (para. 21), viz, “The 


19. 103 Ind. Cas.. 2; A.J. R 1927 Cal, 465; 54 O 
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court below ought to have held that-the suit. 
was barred by limitation.” The correspond-: 
ence was conducted by the President of the : 
Committee. He was pub into the witness-- 
box, but no question was put to him that 
he had no authority to carry on the corres- ` 
pondence. In Braja Sundar Deb v. Bhola. 
Nath (19) it was held that a person with 
authority to purchase and settle the price of 
goods had equal authorityto acknowledge.’ 
and that the authority to do so need not be 
express. In Ganga Ram v. Lachman Singh 
(20), it was held that it can be presumed , 
from the attendant circumstances that ac- 
knowledgment “made by the agent is au- 
thorised: see also Rala Singh v: Bagwan 
Singh & Sons (21). Such acknowledgment: 
may be addressed to a person other than 
the person entitled to the property or right 
(Explanation 1, s.19,Limitation Act).D agree 
with the learned Subordinate Judge that, 
the letter Ex. F-2 saves limitation. One 
more argument is raised on. behalf of the 
respondents, namely, that the parties are 
governed by the Ordinance that the con- 
tract is made under it and that the Municipal 
Council .was not acting as a Municipal 
Council in making the contract, Douglass 
v. Rhyl Urban Council (22), Attorney- 
General v: Gaskil: (23) and Mathura Mohan 
Saha v. Ram Kumar Saha (24) and Leake on 
Contracts, 447 were quoted. .This contention, 
was also raised before the learned Subordi« 
nate Judge who deals with it in para. 7 of his 
judgment. I agree with his conclusions. 
The Ordinance lays down that the Governor 
General-in-Council or the Local Government 
may. require any persons or class of persons 
to make a return of any article of commerce 
of which he or any person kLêlonging to 
such class is the owner, and that if any 
article is found to be unreasonably with- 
held from the market on the issue of noti- 
fication under s. 6, any person empowered 
by the Governor-General or the Local Gov- 
ernment may take possession of any arti- 
cles so notified on paying compensation, 
There is nothing in this to prevent the 
plaintiffs from making their contract with 

(19) 55 Ind Oas, 513 ATR 1919 P O 120,24 OW 
N. 153 2U PLR (P C) 1,12 L W 288 (P. O.) 

(20) 85 Ind. Oas. 633,A } R 1925 411.176; LR5A 
736 Civ. 

ae 84 Ind. Cas 391; A I R1925 Rang. 30; 2R 
3 j 


(22) (1913) 2 Oh 407: 109 LT 30; 82 U4 Oh. 537; 
29 T L R 605, 57 SJ 627; LLL G R 1162, 77 JP, 


373. ; 

(23) (1883) 22 Oh. D. 537; 31 W R 135952149 Oh 
63; 47 LT 566. 

ee Ind, Oas, 305; 43 O 790; 230 L J 26; 200 
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the Municipal Councilin the statutory terms 
prescribed in ss. 44 and 45, District Muni- 
cipalities Act. I consider that these terms 
were applicable. 

The appeal, in my opinion, must be al- 
lowed with costs and thesuit dismissed with 
costs throughout. I cannot help observing 
thatthe defendant Council were put into an 
extremely awkward position. Correspond- 
ence shows that they were not free agents 
either in the matter of buying or selling 
and yet they were to be considered respon- 
sible for any loss which might accrue owing 
to fallin prices. The Emergency Commit- 
tee was a purely honorary body and neither. 
it nor the Municipal Council were going to 
make any profit out of the transaction. Il 
is immaterial that the Municipality did 
take a sum of Rs. 500 for peace celebra- 
tions because this was returned. The Emer- 
gency Committee was at one time called 
on by the Collector tomake good a deficiency 
of: Rs. 285-10-0 in regard to another Union 
(Elayangudi Union). That sum, however, 
was also refunded by the Collector. It 
would appear hard to hold the Municipal 
Council tesponsible for trading losses in a 
matter in which-they had no freedom of 
action and in which they and their agent, 
the Local Emergency Committee, were serv- 
ing the public in an honorary capacity. If 
the contract had been made in accordance 
with the statutory regulation it would cer- 
tainly appear hard in the circumstances 
that the Municipal Council should have had 
to make good presumably from the rate- 
payers’ money, a loss for which they were 
not responsible. This question does not 
however arise owing to the fact that the 
contract actually made was void. ` 

N. KSA, Appeal allowed. 
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Certain land which belonged to two ladies was 
registered in the name of their brother and the 
defendant took lease of the land from him for 6 years. 
During the currency of the lease the ladies got their 
names registered andthe brother directed the defend- 
ant topaythe rent to them. The defendant paid 
some rent to them. .Thereafter it was alleged there 


was a verbal lease granted by the ladies to the defend-- 


The representatives of the 


ant for seven years 
rent for the 


ladies instituted suits for recovery of 
last four vears of the‘ verbal lease: 

eld, (i) the lease not basing in writing was 
contrary to s. 107, Transfer of Property Act, and 
that the doctrine of part performance could not be 
allowed to prevail against the express provision of 
the Statute when it does not come within the four 
corners of.s. 53-A of the Transfer of Property Act: 
Arif v. Jadunath Majumdar Bahadur (5), explained 
and followed. {p 790, col 2.] 

{Oas> law discussed | 

(ii) that the fact that the names of the ladies were 
not recorded in the Collectorate record only prevented 
them from getting a decree for rent, but that did‘not 
affect_their right in the property. Once their names 


were registered, the bar to the recovery of rent was, 


removed and they were entitled to realise rent and 
that the plaintiffs could maintain that the possession 
of the defendant subsequent tothe expiry of the first 
lease wasin consequence of his holding over after 
the termination of this leas3 and the provisions of 
8.116, Transfer of Property Act, applied. The defend- 
ant was the tenant ofthe Iadiesand then of the 
ponat for the subsequent years also, the nature of 
is tenancy being fron year to year and, therefore, the 
plaintifis were entitled to rent [p. 791, col. 2.] 


Second Civil Appeal froma decision of 
the Additional District Judge, Bhagalpur, . 


dated the 17th July, 1930, reversing that 
of the Munsif, Bhagalpur, dated the 29th 
September, 1928. 

Messrs. Khurshed Husnain, Syed Ali Khan 
and H. R. Kazimi, for the Appellants. 

Messrs. S. M. Mullick and A.H. Fakhrud- 
din, for the Respondent. 

Judgment.—These two appeals are‘ by 
the same set of plaintiffs in suits for recovery 
of thica rent under verbal leases which 
have been described as mustajiri leases, 
The defendant in both the suits is the same. 
The suits though decreed by the trial Court 
have been dismissed Iby the lower Appel- 
late Court on the ground that the lease 
being a verbal one was not legal under s. 107 
of the Transfer of Property Act and there- 
fore the-defendant was not a tenantand the 
plaintiffs were not entitled to recover any 
rent. Decrees for use and occupation of 
the land were refused as the suits were not 
based on that ground. The plaintiffs have 
appealed. It will be useful to state a few 
understand the legal 
position of the -parties. 

Nineteen gandas of the village belonged 
to two ladies, Bibi Tahera and Bibi Kubra, 
daughters ofthe late Nawab Amir Hasan 


Khan. In register D of the Collectorate, 


however, thename of their brother, Nawah- 


1933 


. zađa Iqbal Husain, and not of thé two 
ladies, was recorded in respect of these 
shares,and ib is not disputed that the 
defendant took leases of these shares from 
the Nawabzada for the years 1321 to 1327. 
During the currency of the lease the ladies 
got their names registered in the Collectorate 
and asfound by the lower Appellate Court, 
the Nawabzada directed the defendant to 
pay the rent of the share in question tothem 
and the defendant did pay some rent tothem. 
That lease ended in i327. Thereafter, 


according to the finding of the lower Appel- ` 


late Court, there were fresh verbal Jeases 
granted by the two ladies'to the defendant 
for 7 years, i. e. for 1328 to 1334. 
present plaintiffs arethe representatives in 
interest of the twoladies, and it is on the 
basis of these verbal leases that the plaint- 
iffs haveinstituted the suits for recovery 
of rent for four years from 1331140 1334, that 
is the last four years of the verbal lease. I 
must state atthe outset that except denials 
of liability the defendant has not made any 
specific statement as to his position in 
respect of the rent claimed shares. Though 
he denies having taken a lease of the share 
from the two ladies, thereis no denial of his 
being in possession of the shares during the 
yearsinsuit. This point, however, need not 
be pursued further as,. according to the 
finding of the learned District Judge, it is 
clearthat thedefendant was in possession 
of the shares in suit and there is no question 
that the shares in suit belong to the 
plaintiffs. The plaintiffs’ suits have been 


dismissed as I havé said, on the ground of. 


invalidity of the leass as coming within the 


mischief of s. 107 of the Transfer of Proper- 


ty Act. 


Three points of law were urged by the 
plaintiffs before the District Judge and 


have been repeated here in these appeals. ` 


They are these:— : 

(1) That the cases do not come within 
the mischief of s. 107 of the Transfer of 
Property Act. The defendant having taken 
possession under the verbal . leases and 
having paid rent asa lessee the equitable 
dotrine of part performance should be 
ap, lied and rent decreed. p 

(2) Thatifno decree for rent can be 
passed, the plaintiffs are entitled to decrees 
for vee and occupation of the shares in 
suit. 

(3) That even if the doctrine of part pet- 
formance cannot be applied, the defendant 
must be taken to have held over under a 
legal lease -either the original lease which 
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expired in 1327, or the verbal lease which 
was valid for one year. i. e., 1328. ; 

I shall take up these three contentions- 
one after the other. . ; 

In my opinion the plaintiffs cannot invoke 
the aid of the doctrine of part .performance. 
The learned District Judge refused to apply 
it on the authority of Baij Nath v. Kundan 
Lal (1) which followed a Full Bench decision 
of that court in Ram Gopal v. Tulshi Ram 
(2). The learned Advocate for the appel- 
lants, however, relies upon the decision of 
the Calcutta High Court inJogendraKrishnæ 
Ray v. Kurpal Harshi & Co., (3) which fol- 
lowed some earlier decision of that court, The 
Allahabad High Court expressly dissented 
from this case as they held that the equit- 
able doctrine of part. performance ‘could 
not be so applied as to override an express, 
provision of a statute. The appellants also. 
rely upon a decision of this court in Raghu-: 
nath Bhagat v. Sukan (4). It is needless to 
discuss the conflict’ between the judicial 
pronouncements in India on this topic as: 
in my opinion the question has been set at, 
rest by the decision of the Judicial Com- 
mittee of the Privy Council in Ariff v. 
Jadunath Majumdar Bahadur (5). There, 
a tenant had entered into possession of a 
piece of land under a contract for perpetual 
lease. .This perpetual lease was never exe- 
cuted. When the suit for specific perform- 
ance of contract had become barred the 
landlord instituted the suit for recovery of 
possession, which was resisted- on. the 
ground of part performance. This was ac- 
cepted by the courts in India but was, 
overruled by the Privy Council. The last 
part of the judgment of their Lordships 
runs thus :— | 

“Their Lordships cannot find that the facts of this 
case raisa any equity in favour of the respondent. 
Even if any such equity was established, their J.ord-' 
ships are of opinion that it could not operate to 
nullify the provisions of the Indian (ode relating to 
property and transfers of property.” 
In my opinion, therefore, this observation 
of their Lordships has overruled those deci- 
sions in which the doctrine of part perform- 
ance was allowed to prevail against the 
specific provisions of the Statute. 


? ë k 
(1) 129 Ind. Oas. 671: A IR 1929 “All. 831; (1929) A- 
L 3.1134: Ind. Rul- (1930) Al. 271- -~ 7 
(9) 116 Ind. Cas.861; A I R 1928 All 641; 28 ALJ 
952 51 A 79 ee 
(3) 68 Ind Oas 993, 49 0345; 35 OL J 175;A IR 
1933 Cal 63 
(4) 123 Ind. Cas 799, 11 P LT 478; AIR 1930 Pat. 
53: ind Rul. (1930) Pat 399. 
“ (5) 131 Ind Oas. 762 581A 91A TR 1931 & 0 79; 
60 M L J538 33 L W585 538 O'L J 359; 35 O W N- 
550 15 R D 354 8 O W N 739; (1931) M W N 489; Ind; 
Rul. (1931) P O 154; 33 Bom. L R913 (P O} 
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gior : 
“ir, Kurshed Husnain on behalf of the 
appellants. has, however, contended that this 
decision only applies when the remedy of 
specific performance of contract has become 
barred.and their Lordships’ decision would 
have been otherwise if the remedy had not be- 
‘come barred. He relies upon a passage in 
the judgment'of their Lordships at. page 
101* of the report. It runs thus:—  _ 
: “Their Lordships find themselves in agreement 
with ‘the High Court in the view that Walsh v 
Lonsdale (6) has no application to this case, owing to 
the ‘fact that the respondent's right to enforce the 
verbal contract had been barred long before the com- 
mencement of the present suit The respondent 
was not ina position to obtain specific performance 
of the agreement for a lease from the same court and 
at the same time aa the relief claimed in this action. 
Had he been so.entitled, the position would be very 
different, for-then the respondent could claim to have 
executed in his favour by the appellant an instru- 
ment in writing which-he could duly have registered, 
the appellant's ejectment action being stayed in 
-the meantime. In these circumstances the respondent 
would obtain complete protection, but consistently 
with and rotin violation of the provisions of the 
Indian Statute.” of te Ge i 
The last sentence -is entirely-against the 
'argumėnt of the learned Advocate. Their 
Lordships do not say that ifthe right of 
specific performance of contract had been 
subsisting, the respondent in that appeal 
could have resisted the plaintiff's suit with- 
out having instituted a suit for specifi:per- 
formance of contract. They say that the 
respondent’s rights would have been pro- 
tected by the institution of such a suit, 
the suit for ejectment being allowed to 
await’ the result of that suit. Apart from 
this, in my opinion, the effect of the case law 
on part performance has been affected by the 
passing of the Transfer of Property Amend- 
ment Act (Act XX of 1929) which came into 
force on 1st October, 1929.. The Legislature 
must be presumed to have been aware of the 
case law on the doctrine of part performance 
as laid down by the High Courts of India. 
Being ‘cognizant of those decisions they 
intervened and enacted s. 53-A of 
the Transfer of Property Act, which 
has recognized the doctrine of part 
performance but with certain limita- 
tions, one of them being that there must 
.be some writing from which the term of 
the contract can be ascertained with reason- 
able certainty. Inmy opinion, therefore, 
those decisions which allowed: the doctrine 
of part performance to prevail -even in 
cases whére there was no writing, are no 
loriger good law and I am unableto allow 
the, doctrine of part performance .to 
(6) (1883) 21 Ch. D 9,52. L J Ch. 2, 46L T 858, 31 
W R109. ‘ 
_ *Page of 81. A. [Hd] . 
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prevail against the express provision of the 
Statute when it does not ccme within the 
four corners ofs. 53-A of the Transfer of 
Property Act. . l 

The next point is whether the plaintiffs 
are entitled to the decrees for use and 
occupation of theshares. This is resisted 
by Mr. Fakhruddin, who appearscn behalf 
of the respondent cn the authority of 
Rachha Singh v. Upendra Chandra Singh (7) 
and Bhukhi Koerv. Ram Khelawan Pershad 
(8). These two cases lay down that in a 
suit for rent in the absence of alternate 
claims, compensation for use and occupation 
cannot be decreed. Mr. Khurshed Husnain, 
however relies on Gobinda Sunder Sinha 
Chowdhury v, . Srikrishna Chakravarti. 9) 
where at page 543* of the report Mokerjee, J., 
referring io the Full Bench decision of 
Eukhee Kant v. Sumeerooddi (10) on which 
the above cases were based observed. as 
follows: : 

“But the decision of the Full Bench in the cage of 
Lukhee Kant v. Sumeerooddi (10) shows that the 
rule is not inflexible, because it is always in the dis- 
cretion of the court to amend the plaint or the issue, 
and wherethe omission has been from inadvertence 
or mistake, it would generally be proper to do so. 
The true test, as pcinted out in the cases of Lak- 
shmi Baiv. Hari (1}) and Balmakund Dube (12) is 
whether the defendant will be taken by surprise. No 
doubt, ordinarily a plaintiff must be limited to the 
case which he puts forward in his plaint ; but although 
an alternative case is not expressly put ferward he 
may have leave toamend his plaint if the court thinks 
that he has based hig claim on wrong grounds from 
misinformation, ignorance of law or fact, or mistake or 
misconstruction of documents.” 

Even if I accept the contention of the 
appellants the plaint will have tobe amend- 
ed. As there would have been no question 
of prejudice tothe defendant I would 
have adopted that course for the ends of 
justice, butas in my opinion, the plaint- 
ifs are entitled to succeed on the third 
ground, I donot wish to pursue this matter 
further. | ; : 

The third point raised is whether the do- 
fendant can be said tohave held over after 
fhe termination of his leases. Now there 
aretwo leases in point. Oneis the lease 
which was granted by Nawabzada Iqbal 
Husain who was not entitled to grant such 
a lease of the share of the two ladies, 
Musammat Kubra and Musammat Tahera. 
The second was the verbal lease granted 
by the ladies themselves. The learned 

7) 27 O 238 

8) 17 Ind. Cas. 616; 17 OWN 311. | 
9) 3 Ind. Cas 316, 310 O L J 538 at p 543. 

10) 13 B L R 243 7 
1 9BHOR1 
12) 25 A 498; A W N (1903) 112. 
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District Judge has considered the first only 
and has refused to treat the subsequent 
possession of the defandant as holding over 
-after the termination of that lease. He says 
. as follows :— ; ce 

: “This contention is not worthy of any serious con- 
sideration regard. being had to the fact that the kabu- 
liyat did not mention the names of the ladies as pro- 
prietors or lessors, they were not registered proprie- 
tors in respect of any share when the kabuliyat was 
executed and the clear specific case of the plaintiff in 
the plaint about the lease to the defendant (verbal) in 
132? to 1334 Fasli ” 


The fact that when the-earlier lease was 
granted the names of the ladies were not 
recorded in the Collectorate is, in my opin- 
ion, immaterial. The lease was granted by 
a man who had noright to grant it for 
the ladies’. share, Subsequently the posi- 
tion was cleared up and the lessor directed 
the lessee to pay rent to the two ladies. 
The lessee attorned them and made payment 
of rent to them. Therefore there is no ques- 
tion that the lease granted by the Nawab- 
zada enured afterwards to.the benefit of the 
rightful owners, the two ladies. The fact that 
the names of the ladies were not recorded in 
the Collectorate record only prevented them 
from .getting a decree for rent, but that 


did notiaffect their right in the property. - 


Once their names were registered the bar 
to the recovery of rent was removed and 
they were entitled to realise rent. I am, 
‘however, of opinion that the plaintiffs can 
maintain that the possession of the defend- 
ant subsequent to the year 1327 was in 
consequence of his holding over after the 
termination of this lease, because thereis a 
a definite case as has-been pointed out by 
the learned District Judge that there was 
not holding over but a creation of ‘a fresh 
lease for 7 years from 1328 to 1334. 

The learned District Judge has, however, 
not considered the applicability of the 
_ principle of holding over to the verhal 
leases. It has been held by: the Calcutta 
High Court in Muhammad Mosa v. Jaganund. 
Singh.20 Ind. Cas. 715 (13) that a verbal- 
lease for more than one year is valid for one 
year,if it is accompanied by delivery of posse- 
ssion. This decision is applicable to the facts 
‘of the present case., Hereby virtue ofthe 
leases which were in contravention of’ s. 107 
ofthe Transfer of Property Act, the defend- 
dant did take possession of the leasehold 
property. The leases were perfectly valid 
leases for the year 1328 and for that year 
the defendant was their tenant. The 
ladies were not entitled to disp »ssess the 
defendant in that year namely inthe year 


(13) 20 Ind. Cas. 715. 
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1328. There was then no freshlease in 
favour ofthe defendant. The continuance 
of possession of the defendant after the 
termination of 1328 could not have’ been 
otherwise than the holding over by the 
defendant and the provision ofs. 116 of the 
Transfer of Property Act is attracted. This 
being the case, in my opinion, the defendant 
wasthe tenant of the ladies and then of 
the plaintiffs for the subsequent years also, 
the nature of his tenancy being from’ year 
to year. In thatview of the case, in my 
opinion, the plaintiffs are entitled to rent. 
It may be said that the view I have taken 
would mean the circumvention of the 
Statute. Idonot think so. The Statute 
only prescribes the mode of creation ‘of a 
lease. The effect of its non-compliance 
will be that the lease will be of no effect 
for the period. The Statute does not say 
anything about the rights of the parties 
under the invalid lease and holding over 
has been recognised by the Statute itself. 

The appeals are allowed with costs, 
The decrees of the lower Appellate Court 
are reversed andthose of the trial Court 
restored. The appellants will get their 
costs of the lower Appellate Court also. 

N. a Appeal allowed, 
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PATNA HIGH COURT. n: 
Criminal Revision. Petition No. 305 of 1933, 
July 19, 1933. 

ROWLAND, J, 
AMIRI SINGH AND ANOTHER — 
PETITIONERS 
versus 
EMPEROR-=OpposiTE PARTI, 

Penal Code (Act XLV of 1860),s 423—Judgment- 
debtors executing document with false recital as to 
consent of decree-holder—Intention to support .a case 
of satisfaction of decree at later stage —Case, if comes 
within mischief of s 423; 

Where the judgment-debtors executed a document 
with a false recital as to the consent of the decree- 
holder to take theirlandand this was found to have 
been done fraudulently with the intention of support- 
ing ata later stage a case of satisfaction of the money 
decree which the decree-holder had obtained against 
them ; ~- S ; 

Held, that this was enough to bring the act of the 
judgment-debtors within the mischief of s 423, Penal 
Gode. . Legal Remembrancer v. Ahi Lal Mandal (1), 
referred to. fe 

Criminal Revision from an order of the 
Sessions Judge, Monghyr, dated the 9th 
June, 1933, affirming the decision of the 
Magistrate, First Class, Monghyr, dated the. 
25th March, 1933. AN) 

“Mu. K. Sahai, for the Petitioners? 
Mr. M. K. Mukherjee, for the Crown, 
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Judgment.—The two petitioners who are 
brothers were .judgment-debtors against 
whom the complainant Har Sahai held an 
instalment decree for money. . He attached 
28. 90 acres of their land. The petitioners 


on 30th September, 1932, executed a sale. 


deed conveying to Har Sahai 6°70 acres 
on a consideration of Rs. 3,916, the docu- 
ment containing a recital that Har Sahai 
had consented to accept this area of 
land on the above. consideration in satis- 
faction of his decree. The petitioners pre- 
sented it for registration at Monghyr on 
ist October, 1932, and it was registered. 
The complainant Har Sahai instituted his 
complaint on 22nd October, 1932,the Das- 
ahara holidays having intervened. 

The Magistrate and the Sessions Judge 
have concurred in finding that there was no 
such consent or agreement by Har Sahai to 
the above consideration or sale. Mr. Varma 
appearing for the petitioners has not been 
able to show that these findings are without 
foundation. He criticised the reasoning of 
the courts below that .the price about 
Rs. 500 per bigha, was 
was unlikely that Har Sahai should have 
consented to take this land at such a 
price. He pointed to Ex. G a dccument 
not of the year 1930 as stated in the 
learned Sessions Judge's judgment but of 
Ist October, 1932, in which the price works 
out at about Rs. 450 per bigha. This 
document was, as the Sessions Judge points 
out, aspecial transaction in which a mort- 
gage-debtor'sold the whole of his immov- 
able property to his creditor in order to 
clear his debt. It is likely that in such 
a case the creditor would to all intents 
and purposes write off some of his debt as 
irrecoverable. The difference between that 
case and the kobala of the petitioners is 
that the petitioners had still about 30 
bighas more available for the satisfaction 
of the debt of Har Sahai. 

It is pointed out for the respondent that 
neither to Har Sahai nor to any of the 
prosecution - witnesses examined was 
it put in, cross-examination that this trans- 
action of sale had been consented to at a 


particular place and at a particular time. 


by Har, Sahai. | If there had been any 


such consent it must have been within 
the knowledge of the accused and it 
was for them: to disclose particulars of 


the case.they proposed toset up. 

Four defence witnesses were examined 
_ but not one of them attempts to prove 
any consent by Har Sahai. 
is directed to proving that the price 
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entered in the kobala, was not so very. 
exorbitant. I have no, doubt, therefore 
that the courts below were fully justished 
in holding that this kobala was executed 
with false recital as to the consent’ of 
Har Sahai to take the land at a stated 
price and that this was done fraudulently 
with the intention ofsupporting ata later. 
stage a case of satisfaction of the com- 
plainant’s money decree. That is enough 
to bring the act of the accused within 
the mischief of s. 423. In a similar case 
Legal Remembrancer v, Ahi Lal Mandal 66 
Ind. Cas. 996 (1) it- was held that fabri- 
cation of such a document was an offence 
both under s. 193 and under s. 423 of the 
Indian Penal Code. In, that case the. 
statements in the’ document relating to 
the consideration for the transfer’ were 
false; the same is the case here. 

The conviction must, therefore, be up- 
held. Finally, returning to the question of 
sentence J find that in the Calcutta case 
just cited, the accused were sentenced by 
the High Court to nine months’ rigorous 
imprisonment each. In the present case 
the sentences of six months and fine of 
Rs. 50 each donot seem to me improper. 
The application is dismissed. 

N. ; ` Application dismissed. 

(1) 66 Ind. Cas 996; 48 O 911; 23 Or. L J 310. 
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Rankin, C. J. AND COSTELLO, J, 
SURENDRAKRISH NA ROY— 

APPELLANT 

versus TA 

Shree Shree ISHWAR BHUBANESHWARI 

THAKURANI— RESPONDENT., l 

Hindu Law — Religious endowment — Debuttar, 
nature of—Ultimate benefit not for Jamily deity— 
Debuttar whether absolute—Suit on behalf of idol, 
persons, competent toinstitute—Dedication, if can be 
set aside by consent of parties — Jurisdictton— Letters 
Patent (Cal.) (1865), cl, 12—Discretion, exercise of— 
Limitation Act (IX sf 1908),Sch I, Art 144~-Shebait,: 
whether can prescribe against idol ; 

The doctrine that an idol isa perpetual minor is an 
extravagant doctrine and it is open to shebaits or any 
persons, interested in an endowment to bring a suit to- 
recover the idol’s property for debuttar. purposes. fp. 
799, col 1 ; 7 

A consent decresin a suitin which the debuttar 
estate is not properly represented, cannot set aside the 
dedication. Doorganath Roy v. Ram Chunder Sen (1), 
referred to. [p 791, col. 2] 

If asvit is properly framed, so as to embrace land, 
partly within and partly- without the local limits, it 
is in all casesa question of the discretion of the 
courtand if the court exercises its discretion in 
favour of entertaining the suit, the jurisdiction cannot 
be questioned. The court's discretion to grant leave 
under cl, 12, Letters Patent (Cal),is not necessarily 
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ousted by the fact that some of the defendants are 
sinterested only in lands outside the jurisdiction. [p. 
796, col 2;, p. 79%, col, 1.j 4 
Where a deed of endowment directed that the surplus 
income, after carrying on the ‘debuttar expenses of 
the family idol, should be utilised in erecting masonry: 
dwelling. house for the-residence of the donor's family 


and when a large amount of money gradually ac-` 


cumulates in this ‘manner, they ‘shall cause tenanted 
houses ` to be built ' on the lands specified in the 
schedule and take measures for improvement and’ 
increase of the income of the debuttar properties: 

Held, that there was a -charge for the upkeep, wor- 
ship and expenses of the idol and that the idol cannot 
claim to have an absolute interest in any portion of the 
property which is governed by the provision that 
tenanted houses should be built on the land for the 
increase of the income ofthe trust, and hence the 
endowment was not an absolute debuttar. Har Nara- 
yan v. Surja Kunwari (13), applied. [p. 802, col 2; P- 
803, col. 1.) ° 

A shebait cannot make his possession adyerse to the 
idol by changing his original intention ‘to hold asa 
shebait into one to hold as owner and’ by an applica- 
tion of the income for his own purposes because 
such a change of intention can only be brought home 
to the idol by meansof the shebait's knowledge and 
the idol can-only re-act.to it by the shebaits, Adverse 
possession, in such circumstances, is a notion -almost 
void of content. [p. 800, col 2; P: tOl,col 1.) 

ə possession of two joint she 

adverse to the idol, even where they openly claim 
to divide the debutter property between them. [p. 
800, col 2.) no oa 

Appeals from the judgment of Buck- 
land, J., in Suit No, 19401 1929; 

Messrs. S. M. Bose, S.. N.. Banerji and B: 
Roy Chaudhuri, for ihe Appellant. | 

Messrs. S. C. Mitter, Nripendra -Nath 
Sircar and P. N; -Banerjee, for the Res- 
pondent. ya ; ; 

Rankin, C. J. -We have before us three 
appeals Nos. 23, 24 and 25' of 1931, by diff- 
rent parties—defendants ina suit brought 
by a Hindu deity on 22nd January, 1929, 
for the purpose of establishing title and 
obtaining possession ‘of, (a) four properties 
alleged to have been dedicated to the deity 
on 5th May, 1888, and (b) certain mofussil 
properties alleged to have ‘been purchased 
on behalf of the plaintiff deity by a con- 
veyance, dated 5th Apri],1896. The plaintiff's 
claim In respect of one of the four properties 
comprised in the deed of 1888, namely, the 
property known as 45, Elliot Road, was with- 


drawn atthe trial and -néed not “further ` 


concern us. The learned -Judge by his 
decree, dated 19th December “1930, has 
declared that ‘the | plaintiff -is ‘absolutely 
entitled to. the other properties comprised 
in these two’ deeds free from all -encum- 
brances. He has directed. such ‘of the 
defendants as have been found: by him to 


the plaintiff and has given other forms of 
relief to the plaintiff as “against mortgagée- 
defendants not in.possession. He has directed 
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as against Brajanath De, that an account of 
mesne profits -be taken: The other reliefs 
need not be mentioned hére. 

“ In Appeal No. 23, the appellant is Braja- . 
nath De, who with his brother Rakhalchandra. 
De, wasa grantorofthe deed of 5th May, 
1888, by which he was declared to be a. 
shebatt of the plaintiff deity. In Appeal 
No. 24, the appellant is Satyacharan De; 


‘the younger son of Rakhal. Satya appears tó 


have been born in February, 1899. He is the 
son of Rakhal, by his “second wife, whose 
name is Sreemati Thakamani Dasee. Ap: 
peal No. 29 is brought by two sets of mort- 
gagees, who may be called the Ray. defen: 
dants and the Mandal defendants; ‘and who 
claim under mortgages made in 1922 and 
1924, respectively by  Pulinbihari De,. 
elder son of Rakhal.. Pulin’s. 
estate is before the court, it is represent- 
ed by Mohini and Jamini, but we have 
already pointed out: that: Mohini should 
sue as plaintiff on his own’ account as 
well as on behalf of -ihe idol. and this 
amendment has without objection: been 
ordered by us. By the deed of 1888, the 


‘two brothers Rakhal and Braja dedicated 


to theidol properties which ‘now may be 
regarded as four; (i) 30, Beniapukur Road, 
(it) 46, 47 and 48, Phulbagan Road, (iii) 
45, Elliot Road and (iv) 4, Royd Street. 

Of these properties; though all are in 
the environs of Calcutta, only 4; Royd 
Street, is within the ordinary original ‘civil 
jurisdiction of this court. The‘deed provides 
that, out of the income to be produced 
from the properties, a sufficient sum isto - 
be set aside for repairs; then that -the 
sheba is to-be performed ina manner 
therein set forth; that: Government securi- 
ties are to be purchased out of the surplus 
income left after meeting these expenses 
and that, when a sufficient -sum: has in 
this way been: accumulated the shebaits 
are to’ cause tenanted ‘houses to be built 
on the dedicated land and’ that, out of 
the increased . surplus, buildings are to be 
erected for the residence and habitation 
of the heirs of the grantors. The deed 
states that the value of the properties grant- 
ed as debuttar is Rs. 47,000. ` > 


In 1892, Rakhal and Braja entered into 
a document, which shows that, af that time, 
they had a business which had not been 
dedicated to the idol; and in 1895, this 


€ j ‘document was cancelled by another, which 
be in possession; to ‘deliver up possession tó” ` 


shows that the brothers possessed proper- 


“ties at 34 and 35, Beniapukur Road, nother ` 


property, in Hooghly:and‘a shop in Wel- 
lesley Street, On. 5th April, 1896, Rakhal 
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and Braja, on-the narrative that the pur- 
chase. price of Rs. 2,461-11-0 had been 
saved by the idol out of the debuttar 
property, executed a Bengali conveyance, 
selling their mofussil property, excluding 
their dwelling house, to the idol for this 
sum. Prima facie, in 1898, the brothers 
were still acting on the basis of the deed 
of 1888. Rakhal died in 1991. Braja is 
still alive and is a defendant in this suit. 
By his will, dated 29th July, 1901, Rakhal 
appointed Pulin his executor, his younger 
son Satya to become executor when he 
attained majority. He directed Pulin not 
to sell anything till Satya came of age. 
He directed that his wife Thaka- 
mani 
“ig to be maintained out of my estate and will have 
a right to réside in my house,” | 
The reference to the house is apparently 
a reference to 30, Beniapukur Road, which 
had all along been used in fact as the 
family dwelling house, consistently with 
the deed of 1883, but which was one 
of the dedicated properties: In December, 
1902, Rakhal’s widow Thakamani, as the 
mother and next friend of Satya, who at 
that time was about four years of age, 
brought a Suit No. 852 of 1902-on the 
original side of this High Court—to set 
aside the deeds of 1838 and 1896, on the 
allegation that the dedication to the idol 
was, on the part of Rakhal and Braja, a 
mere colourable device, never intended 
to be valid or operative but intended merely 
to be used asa shield against creditors of 
the grantors “should occasion arisein that 
behalf although no such occasion has 
arisen.” The defendants to this suit were 
first of all Braja and ‘Pulin. They were 
described in the cause title as alleged 
shebaits of the deities. The infant sons 
of Braja and Pulin were also impleaded 
as defendants. In this suit, Braja pleaded 
that Rakhal, his elder brother, had always 
represented to him that it had been the 
wish of their father that they should 
dedicate the properties and he denied that 
the dedication was a fraudulent device. 
Pulin, while making no admission as to 
the invalidity of the dedication, submitted 
to the court that he had .no objection to 
a partition being:made of the property, 
if- the court thought it to be. void or in- 
operative for any reason. The minor defend- 
ants pleaded that they had no knowledge 
of: the matters and ihat they left their 
interests in. the suit to the judgment, 
“care and protection of the court. Pulin, 
in. 1903; had: taken. out probate of- his 
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father Rakhal’s will and, in his affidavit 
of assets, had not sab forth any of the 
dedicated properties. The hearing of the 
suit came on hefcre Stephen, J., on 14th 
June, 1904, 

The learned Counsel for the plaintiff, in 


opening the case, asked, according to the ` 


minute, that the deed of endowment be 
declared null and void, but that if is 
were found to be partially operative, a 
scheme may be framed for the purpose 


of worship and the remainder declared’ 


invalid. He objected to the legality. of 
the provisions in the deed for the devolu- 
tion of the office of shebait, .While the 
plaintiff's Counsel was still opening the 
case, the learned Counsel for Braja. said 
that he did not want to take .a hostile 
attitude. He referred to the doctrine laid 
down in Doorganath Roy v. Ram Chunder 
Sen (1), and suggested that, as the idol 
was.a family idol, by consent of all the 
parties, the dedication could be set aside. 
Pulin’s Counsel left the construction of the 
deed in the hands of the court: © Counsel 
for the infant-defendants suggested that 
there was a sufficient dedication’ to the 
idol. Pulin’s Counsel. supported: the sug- 
gestion, which had been made on behalf 


.of Braja, that a private dedication could 


be annulled by the consensus of the whole 
family. The hearing having been adjourn- 
ed, the case was called on six days later, 
namely, on 20th June. Braja’s Counsel 
suggested that the debuttar should be put 
an end to and that this would be to ths 
benefit of the infants.. Counsel-- for the 
infant-defendants. suggested that a small 
portion should remain debuttar for carrying 
on the sheba, but this proposal . received 
little support and was dropped. In the 
end, the court made a consent decree in 
the nature of a preliminary decree for 
partition, directing the property to be 
divided into moieties, one to go to Braja 
and the other to belong to Pulin and 
Satya jointly, with liberty to. Satya to 
claim a further partition to separate his 
one-fourth share from Pulin’s. Braja was 
appointed Receiver. The .court certified 
that this was for the benefit of the infant 
sons. The decree is expressed to be a 
decree by consent of the adult parties by 
their respective Counsel, It set aside the 
deeds of 1888 and 1896 and directed them 
to be cancelled by the .Registrar of this 
court and a copy of the decree to be sent 
to the Registrar of -Deeds and Assurances. 
et? C 341:4 IA 52; 3 Sar. 68]; 3 Suther 378 


( 


. with himself. 
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Under this decree, Braja collected rents 
* from the tenantéd: property comprised in 
the endowment, giving receipts as Receiver 
on behalf of himself, Pulin- and Satya, on 
the footing that the shares-of each were 
8, 4 and 4-annas, respectively. Receipts 
dated 131], 1312 and 1313 have been 
produced in evidence. 

On 12th June, 1906, a final decree for 
partition was made by Stephen, J.- The 
parties had really come to terms as-to the 
properties to be allotted to each and the 
decree allotted the properties to be in 
accordance with that agreement, gave 
judgment for Rs. 5,000 owelty money in 
favour of Braja against Pulin and Satya, 
and directed the parties to execute -the 
necessary conveyances, So far -as Braja 
is concerned, there can be no doubt that 
he has at all times acted quite con- 
sistently under this -decree. On 2nd 
September, 1907, he sold 45, Elliot Road, 
which had been. allotted to him to one 
K. K. Mitter. This property is now not in 
suit. Mie os . 

Satya, at the time of the decree (1906) 
was about eight years of. age, and the 
properties which had been allotted jointly 
to Pulin and him were taken charge of 
by Pulin.. Thakamani, Satya and Pulin 
went on living together at No. 30, Benia- 
pukur, Road, and it is clear, upon the 
evidence that Pulin collected rents of the 
properties allotted jointly to himself and 
his brother and as executor of Rakhal’s 
will from other income-producing proper- 
ties. Out of moneys coming into his hands 
from one source or the other, he paid the 
expenses of the joint -family, 1. e., he 
maintained -Satya and his mother together 
Between 1996 and 1910, 
No. 30, Beniapukur Road was on the 
Assessment Register in the name of Pulin 
for self and Satya; Nos. 47 and 48, 
Phulbagan Road appear to have been put 
into the name of Pulin Mohini, the eldest 
son of Palin, who brings this suit on behalf 
of the idol, states that his father was 
dealing with these properties as his own 
secular properties (Q. 9) and that he has 
come to know that, after the decree for 
partition, the properties were divided 
(Q.56). There seems indeed to be no 
reason to doubt that, as Mohini says, since 
the partition, the names.were: changed into 
the names of Braja, Pulin and Satya and 
that the rents have been callected and 
` appropriated in accordance with the decree, 
Pulin and Satya together. possessing their 


shares of the dedicated properties for 
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many years. The case, as made by the 
plaintiff, is that’ none of the properties 
claimed are in the possession of the deity, 

When we come to the year 1917 we 
find that Satya is coming of age. In 
1918, he gets a grant of probate to his 
father’s will jointly with Pulin. It is evi- 
dent that, at this time, he 1s: not satisfied 
with merely living at No. 30, Beniapukur 
Road, and being maintained by Pulin; 
and, on 20th August 1918, he sued Pulin at 
Alipore for partition. In this plaint (para. 
3 he treats the properties partitioned by 
the decree of 1902 as joint properties of 
Rakhal and Braja. He saysthat his father 
Rakhal, had some self-acquired properties 
as well and that Pulin has been managing 
all these since his . father’s death. He says 
that, tillthe end of the Bengali year 1324 
(i. e. April 1918}, Pulin had paid to him 
and his motheronlythe costs of mainten- 
ance and had kept all the balance of 
income in his own hands. He charges 
Pulin with having appropriated to his own 
use assetsof a money lending business be- 
longing to his father’s estate. He makes 
other charges against Pulin, says that the 
whole of his father’s estate has been 
administered and asks for partition and 
accounts, He includes among the im- 
movable properties of his father, Nos. 34 
and 385, Beniapukur Road; which had 
never heen dedicated at all, as well as 
No. 30, Beniapukur Road, and Nos. 46 
47 and 48, Phulbagan Road, which had 
been dedicated. Byhis written statement 
in this suit, verified in December, 1918, 
Pulin set up the deed of 1888 and claimed 
that the decree of 1906 was fraudulently 
obtained and that the properties had not 
lost their debuttar character. He alleged 
that, since the death of his father, he, Satya 
and Thakamani had lived together inthe 
same mess and the rent ofthe ejmali ten- 
anted houses and lands had been jointly 
realised and spent to meet the expenses of 
the ejmali family. 

In this connection, he makes allegations 
intended to parry the claim for accounts, 
A Receiver was appointed in the suit and, 
on 16th June, 1921, a preliminary decree 
for partition and accounts was made by 
the Subordinate Judge. From this decree, 
Pulin appealed to the High Court. He 
asked to be allowed to adduce in evidence 
a document which he said showed that the 
decree of 1904 wasthe result of a collusive 
arrangement between himself and his 
uncle Braja. The High Court, however, on 
30th March, 1922; dismissed his appeal and 
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refused to allow to go béhind the consent 
decree of 5th June, 1906, to which he was a 
pariy and; upon which he had fora long 
time acted. On 5th Sepfember, 1922, Pulin 
executed a mortgage tothe Ray defendants 
in respect of whith they are now impleaded. 
The mortgage wasfor Rs. 28,000 and the 
mortgaged properties were Nos. 46 and 47, 
Phulbagan Road: He recited the deed of 
1888 and the decrees of 1904 and 1906. On 
12th March 1924, he granted a further mort- 
gage for Rs. 25,000 to the Mandal defen- 
dants, mortgaging No. 30, Beniapukur 
Road and Nes.46, 47 and 48, Phulbagan 
Road, as also Nos. 34 and 35, Beniapukur 
‘Road to them, and reciting the Ray’s 
mortgage. 

In December 1924, Pulin: died intestate, 
leaving his sons Mchini and Jamini as 
his heirs and, in 1926, ihe Ray mortgagees 
filed a mortgage suit at Alipore against 
his sons and the Mandal defendants <s 
interested inthe equity of redemption. In 
‘April, 1927, Mohini filed a written state- 
‘ment, in which, among many other defen- 
ces,he set up a claim that the mortgaged 
property is debuttar, As he did not 
appear at the hearing of the suit, a preli- 
minary mortgage decree was made ex pante 
of 17th February, 1928, followed by a final 
docree on 28th July of that year. Mohini, 
having failed inhis application toset aside 
the ex parte decree, brought this suit on 
22nd January, 1929, on behalf of the deity. 
It is quite obvious that Mohini’s father, 
.Pulin, having lost everything and run 
through the whole of his property is the 
fact which accounts for his son’s effort to 
set up the property as’ debuttar. The right 
of the idol however isa different thing from 
the merits of Mohini. ; 

Logically, Issue No. 1 which claims atten- 
tion is the contention on behalf of the 
mortgagee-defendants that the learned 
Judgehad no jurisdiction toentertain this 
suit as against them on the ground that no 
one of the properties mortgaged to them by 
Pulin is within the limits of the ordinary 
original. civil jurisdiction of this court. 
The only one of all the debuttar properties, 
which lies within that jurisdiction, is the 
property, No. 4, Royd Street, which on the 
partition of 1906, went to Braja. The 
Beniapukur Road’ and Phulbagan Road 
properties were outside that jurisdiction. 
The learned Judge has restrained the 
mortgagee-defendants from putting up 
their mortgaged properties to sale and 
has declared the title to be with the idol. 
The question of jurisdiction must- be 
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answered by reading cl. 12, Letters Patent | 
of 1865. The suit, in my judgment. is a 
suitfor land within the meaning of el. 12, 
which says that this: court shall have juris- 
diction to entertain a suit if the land is 
situated either wholly or, in case the leave 
of the court shall have been first obtained, 
in part within the local limits of its ordi- 
nary original jurisdiction. In the present 
case leave was granted undercl.12. The 
contention of the mortgagee-defendants is 
that O. I, r. 3, Civil Preeedure Code, pro- 
ceeds on the assumption ihat the court has 
jurisdiction and that the provisions of that 
ordercannot be used to extend the juris- 
diction given by the Letters Patent. They 
rély upon Bengal and North Western Ry. 
Co., Lid. v.Sadaram Bhairodan (2). That 
was a case notofa suit for land, but. one, 
where various causes of action having been 
bronght against various defendants, it 
appeared that the whole of the cause of 
action against one defendant had-arisen 
entirely outside the limits of the jurisdic- 
tion, Insuch a case, O. I, r. 3 which 
merely has the effect of allowing parties 
or causes of action to be joined if the court 
has jurisdiction to deal- with them, was 
held to be an. insufficient foundation upon 
which to introduce a cause of action which 
was not within cl. 12 at all, 

It seems to me however that under.cl. 12, 
the case of suits for land requires separate 
consideration. It contemplates a suit being 
brought for land and such land being 
situated partly within and -.partly without 
the jurisdiction. The cause of action does 
not matter in such a case, except inso far 
as it affects-the propriety ofthe joinder of 
the claim tothe different parcels of land in 
the same suit. Two different suits. cannot 
certainly be rolled into one for the purpose 
of obtaining jurisdiction over land - out- 
side the limits. If however the claim to 
the different parcels of land is properly 
based upon a common title and the right to 
relief arises out of the same set of facts, I 
do not think it can be laid down that each 
defendant or set of defendants must be 
interested in scme land within the juris- 
diction. It isto be observed that the ques- 
tion whether, in any particular case, the 
jurisdiction is to be exercised is left to the 
discretion of the court. In Krishna Kishore 
De Amar Nath Kshettry (3), the mortgagee 
of certain land outside the local limits sub- 


(2) 70 Ind Cas, 229; AI R 1922 Cal. 500; 49 C 895; 
27 OW N 82 

(3) 56 Ind Oas 532 A TR 1920 Cal 131; 47:0 770; 
31-OL J-273;24 OWNS = - 
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mortgaged his interést, at the same time 
granting a mortgagé over property within 
the limits as - security for the same debt. 
The sub-mortgagee ~ so to call him—brought 
.asuit-on the Original Side against the 
original mortgagor and the mortgagee. 
It was held that leave under cl. 12 had 
been improperly granted and that. the 
decrees were without jurisdiction. It was 
held. that the proper course would have 
been to bring asuit in the High Court to 
enforce the. mortgage over the Calcutta 
property and to foreclose the sub-mortga- 
gee’s interest in the other mortgage, but 
that the mofussil properties ‘could only 
have been soldi a suit brought in the 
mofussil Court. This decision proceeded 
partly upon consideration as to ‘cause of 
action” and partly upon the view that the 
original-mortgagee contemplated a suit ‘in 
the :mofussil Court. Now, jurisdiction 
under cl.12 of the Letters Patent cannot 
depend. upon the question whether the 
leave has been properly granted as a 
matter of discretion. i i 

It must depend upon the‘question whether 
-the suit is of the class described by the 
clause as the class with reference to which 


the discretion is given. Clause 12 must bê 


applied, in my judgment, on the footing 
that the land which the plaintiff can‘ pro- 
perly claimin one suit is to be determined 
first of -allby certain- principles or rules of 
‘law. -I do-not think the test can ‘be whether 
the plaintiff, in order to succeed as regards 
‘land within the limits, is obliged to join 
‘parties interested in other land, especially 
if this means whether he’ could have dis- 
‘pensed with their presence by framing his 
suit in some other way, and bringing a multi- 
plicity ofsuits. ‘If a suit is properly framed 
so as to embrace land- partly within and 


partly without the local limits,-it isin all” 


cases a question of the discretion of the 
court and if the court exercises its discre- 
tion in favour of. entertaining the suit, the 
jurisdiction cannot be questioned.: I see 
no other wayto-make cl. 12 work. It may or 
may not be hard upon a person who has taken 
a mortgage ofland-at Adipore that he should 
be impleaded in Calcutta. : I-think it would 
be harder still if important questions of title 
had to be litigated separately as between 
different parties, to thé great increase of 
litigation and at the risk of partial and in- 
consistent decisions. The passage, which 
the learned Judge has quoted from the case 
of Nundo Kumar. Nasker v. Banomali 
Gayan (4), affords some support to the con- 
(4) 29 O 871, 
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‘struction ‘which: I ‘have put’ upon cl. 12. 
-The clause must, in-any event, be consider- 


ed’ with reference to the particular case 
made by the plaint. Here the plaintifi’s 
cdse was that Braja and Pulin jointly held 


-the shebaiti, that the decrees of 1904 and 


1906 were collusive and void otherwise. 


“The idol, in that case, could not sensibly 
have sued Braja to recover the Royd Street 


property without bringing Pulin’s repre- 
sentatives before the court, and without so do- 


.ing it would have asked in vain for any equi- 


table relief against Braja such as‘it claim- 
ed. Pulin’s mortgagees have taken title, 
with their eyes open, under the decree of 


-1906, and if his estate must be impleaded 


they must be joined. It may here be noted 
that if the dedication of the mortgaged lands 
be held to be not an absolute debuttar -but 
a charge for the worship of the idol extend- 
ing over the mortgaged lands and- the 
Royd Street property together with other 
lands; if would be necessary in a suit to 
declare and enforce the charge that all the 
lands affected should be dealt with in one 
and the same suit. The objection. as to 
jurisdiction should, in my opinion, be dis- 
missed. | AP 

The next issue for decision is whether the 
dedication of 1888 was valid.and effective. 
This issue was formulated at the trial, but 
that it was not pressed is clear. The learned 


Judge says: “at 

‘it has not been argued that there was no valid 
dedication or that the idol was. not effectively 
wee with the properties in suit by the deed of 
8 Aad 


In this court, an endeavour was, however, 
made to raise the question.” The mortgagee- 
defendants, by their written statement, 
pleaded that the deeds of 1888 and 1896 
were never given effect to and were never 
meant to be operative, but were merely 
colourable and benami. On that issue, the 


“burden of proof lies heavy upon them and- 


the question is one of fact. Ib appears that 
the deposition of’ Thakamani Dasee had 


“been taken on commission at great length 


at the instance of the mortgagees and Mr. 
A.K. Roy, who appeared for the mortgagees, 
in ‘opening his case, said : 

“Then there was some evidence taken on commis- 
sion. Having regard tothe view | am going to take 
of this case and the-way Iam going to put it before 
Your, Lordship 1 don't think 1 shail have to refer 
very much to this evidence if at all. I may be 
wrong, but I am proposing to take a certain course 
which will:not necessitate my reading this evidence 
-before- you, but as the evidence has been saken I 
don't know whether I shall be right in not reading 
it altogether. Isimply tender is and leave it there. 
I will perhaps refer Your Lordship to passages in it 
that I may want, It js part of the record," 


798° 
In fact,, as: we are informed, a passage 
from the: deposition, Rearing upon.the ques- 


tion of the consensus of the whole family. 


to abrogate the debuttar in 1901, was read 
to the learned Judge, but no part of this 
evidence was read to him, having any bear- 
ing’ upon the question’ whether the deeds 
were- fraudulent orcolourable. Thakamani 
Dasee’ is a witness, who, in 1902, alleged, on 
behalf of. Satya, as we have seen, that the 
deed was a shield against possible creditors, 
though no occasion to use it had arisen. 
That is a singularly feeble case.and her 
evidence is small support for it. Sheisa 
biassed witness, a witness whom we have 
not seen and having made. this case in the 
suit of 1902, she called no. evidence whatever 
in support of it. If, moreover, this matter 
had ‘been pressed before the learned Judge, 
it was a matter upon which the plaintiff 
would, in my opinion, have been entitled, 
if necessary, to give. rebutting evidence. 
It is idle to ask us now to. allow this ques- 
tion of fact to be agitated in the Court of 
Appeal. I have no doubt the main 
reason why this point was abandoned was 
that the evidence in support of it was 
thought to be hopelessly insufficient. Any 
question which can be raised on the face of 
the deed of 1888, however, is in a different 
position. Ifit can be contended, asa mat- 
ter of construction, that the document does 
not vest the properties in the idol, but 
merely charges them with a sufficient sum 
for the maintenance of the worship, this 
contention can be considered here. As I 
am not of opinion that this contention can 
‘be upheld as to all the properties, it will be 
convenient, for the Present, to proceed on the 
hypothesis that the properties were absolutely 
dedicated and to examine this hypothesis 
later. 5 


On this assumption, the next issue is. whe- 
ther ‘or not it has been shown either that the 
debuttar character of the properties was 
validly terminated- in 1904 or that the plaint- 
iff deity is bound by the decrees made in 
the suit of 1902. It seems to me that if is 
one thing to bringa suit against a Hindu 
God for a declaration that “the members of 
the family have terminated the endowment 
and, upon proper proof of this, to obtain a 
-declaration to that effect, and another thing 
altogether to take .a consent decree setting 
“aside the deed of endowment in a suit con- 
stituted as the suit of 1902 was constituted. 
‘I am not prepared to hold on the strength 
of the well-known passage in the ‘case. “of 
Doorganath Roy Y. Ram Chunder.. Sen (1), 


SURENDRAKRISHNA ROY v. ISHWAR BHUBANESHWARI: 


in possession according to his share. 


416 


that there isin Hindu Law any warrant for ° 
the proposition that al any particular time 
by consent of all the parties then interested < 
in the endowment, a dedication can be set 
aside. The passage, so much relied upon, 


.does not appear to me to be intended as a 


considered opinion to that effect, and before 
importing any such doctrine ‘into Hindu 
Law, there is much to be considered. I 
respectfully adopt what Chatterjea, J., said 
upon this subject. in Chandi Charan’ Das 
v. Dulal Chandra Paik (5), and I would 


. also ngi refer to the observations of Chakra- 


varti, J., in Sreepati Chatterjee v. Khudi 
Ram Banerjee (6). 

I am, moreover, not satisfied, ipon the 
evidence of Thakamani coupled with the 
fact that no female member of the family 
did bring a suit to challenge the decree of 


1904, that the consent of the female members 
.of this family to put a complete end to this 


debuttar was, at any time, thought of or 
asked for or obtained. Pulin and Braja 
were described by the plaintiff as “alleged. 
shebaits" in the cause title of the. suit. 


Nothing in the way of proof of a proper. 
legal termination of the debuttarjvas adduc- 


ed before the court and the court came to 
no findings either of fact or of law. . Ib acted 
on the, consent of the adult defendants-and, 

as the determination of the debuttar was of 

advantage to the patrimonial interests of 
the minor defendants, the court allowed 
them to consent to the decree. Sucha consent’ . 
decree has no greater operation and is sub- ° 

ject to all the infirmities of-a bargain made -' 
between the parties, In my judgment the. 


-question whether the debuttar character of - 


the properties was validly terminated in 
1904 must be answered in the negative. 
Notwithstanding that the proceedings in the 
suit of 1902 were in no way fraudulent, the 


decrees of 1904 and 1906 are not binding 


-upon the debuttar estate. 

Proceeding still upon the assumption that 
the properties were absolute debuttar, the 
next .question in my opinion is the question 
of limitation. Satya’s father having died 
in 1901, when he was two years old, his 
mother in the following year repudiated, on 
his behalf the validity of the endowment. 
Under the decree- of 1904, a moiety of the 
dedicated property was declared to belong 
jointly to Satya and Pulin. Satya though 
.an infant of five or six years, was thereafter 
_From 


(5) 98 Ind. Cas. 68l; A 1 R 1926 Cal. 1083; 54 O 30° 


30 U W N 930.44 479. 
59) 82 Ind, Gas, 840; A I R 1025 Cal, 442; 410-1 
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sion of Satya and vice versa. Between 1904 
and 1906 the properties were in possession 
of a Receiver on behalf of Braja, Pulin-and 
Satya according to their shares. In my 
judgment no question arises as to Satya 
being a shebait of the deity on. the death of 
his father. A man is not born‘ responsible 
as a shebait and does not become a shebait 
against his will; he had never accepted the 
office of shebait, nor acted as a bailiff, still 
less as a trustee of the deity. He may be 
trealed as an outsider and, for all purposes 
a stranger. Iam not prepared to hold with 
the learned Judge that because the moiety 
allotted to Pulin.and Satya was not in 
1906 divided between them by metes and 
bounds, Satya has not had adverse posses- 
sion against the idol within the meaning of 
Art. 144 of the Schedule to Limitation Act. 
lf Satya had not been in actual enjoyment 
of his share at all, still the possession of 
Pulin would have been the possession of 
Satya. But Satya was as much in posses- 
sion as his brother and his possession accord- 
ing to his share is not tainted in any way 
by a fiduciary relationship subsisting bet- 
ween him and theidol. As the Limitation Act 
stood 12 years after 1904, s. 10 of the Act did 
not apply:. see Vidya Varuthi Thirtha v. 
Balusami Ayyar (T) 


The doctrine that an idol is a perpetual 
minor isin my judgment an extravagant 
doctrine contrary to the decision of the 
Judicial Committee in such-cases.as Damodar 
Das v. Lakhan Das (8). tis open to she- 
baits or any person interestedin an endow- 
ment to bring a suit- to recover the idol's 
property for debutiar purposes. While strong 
facts may be necessary in order to establish 
adverse possession, in any case in which 
there isa reasonable possibility that the 
possession is being held under the idol’s 
title, the facts of (he-present case are clear 
and plain; so far as any member of this 
family was concerned the utmost publicity 
and the utmost solemnity attached -to the 
change, by which Braja took the Elliot Road 
and Royd Street properties, and Rakhal’'s 
branch took the other properties. Had 
Rakhal’s branch by the samie decree taken 
a partition between themselves, the matter 


(7) 65 Ind. Oas. 161; AIR 1922 P O 123; 481 A 302; 
44 M 831; (1921) M W N 449; 41 M L J 346;3 UP LR 
(P C) 62: 15 L W 78; 30M LT 66-3 P L T 245; 26 
U W N 537; 24 Bom. LR 629 (P O.) 

(8) 7 Ind. Cas. 240: 37 O 885; 37 E A 147; “OWN 


889; 12 O L J 110; (1910} M W N 303; 7 A L J791; 
ech, 145,20 M LJ 624; 42 Bo, L R 738 
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might have beenslightly plainer, which was 
plain “enough already. :‘Satya was not acting 
fraudulently in collusion with Pulin. I attach 
no importance, either in factorin law, to 
the circumstance that the possession enjoyed 
by Satya was enjoyed in the ordinary 
manner in whichfamily property enjoyed in 
Bengal by a member of a Hindu family. 
The learned Counsel for the - plaintiff has 
complained ofthe paucity of evidence as to 
Satya’s possession ofthe debuttar prcperties 
for the 12 years a'ter 1904. This cannot be 
meant to apply to the property at30, Benia- 
pukur Road but in any case it is entire- 
ly explained by the fact that the plain- 
tiff, both by his case and by his evi- 
dence admitted the possession of Fulin 
and-his younger brother from the begin- 
ning. a < - $e 

It is not inthe least necessary to inquire 
how much pocket-money Pulin allowed to 
Satya out of theestate or what was spent 


upon his maintenance while Rakhal's branch 


all lived together at 30, Beniapukur Road. 


Nor isit necessary to pursue any ingury ` 
as to how much ofthe money spent on the ` 


ejmali establishment could have beeń deriv- 
ed from other properties left by Rakhal. I 
will consider in a moment whether Braja 
and Pulin, having accepted the office of 
shebait, can be heard to seb up adverse pos- 
session against the deity within 
meaning of Art. 144. Assuming that Pulin 
cannot, I hold that Satya can and that no 
-fiduciary relationship of Pulin tothe deity 
prevents Satya alleging as the fact was that 
to the extent of his share he had adverse 
possession. We have seen that after Satya 
came of age in 1917 and quarrelled.with 
Pulin, so far as to bring a suit ‘against 
, him for partition of his share Pulin: by his 
‘written statement set up the debuttar cha- 
racter of the properties with which we are 
concerned. Saveas adefence to his bro- 
ther’s claim, I am satisfied that Pulin at 
no time made any pretence that the prop- 
erties on which hisbranch of the family 
were living were debuttar. As an obstruc- 
tion to Satya’s right to partition a conten: 
tion of debuttar was thought to suit his 
interest. When he failed to prevent his 
brother from getting a decree he mortgaged 
these very properties in 1922 and 1924 for 
large sums of money. In my judgment it 
is proved that, from 1904 and even from 
1906, Satya had adverse possession of his 
share openly, continuously and completely. 
Assuming therefore that all the properties in 
suit were absolutely dedicated, the suit as 
against Satya fails, 


the . 


A 
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The mortgagees, if.the properby mortgag- 
ed to them was dediéated absolutely, cannot 
defeat this suit by reason of the lapse of 
time, since the date of their morlgages of 1922 
and 1924. On this point, their defence must 
be that their mortgagor's possession extin- 
guished the title of the idol. They may 
say that Art. 142 applies to the plaintiff's 
suit, but, ifthe suit as against them is 
treated as a suit for possession, the idol is 
in a position to answer that twelve years 
before this suit, say -1916,it was in posses- 
sion by itsshebait Pulin. If, by that time, 
Pulin's wrongful dealings had not ex- 
tinguished the idols mght, they amount 
to no more than a cloud upon its title. 
Both Braja and- Pulin were shebaits who had 
accepted office; neither of them was a 
trustee in the sense that the debuttar pro- 
perty was vested in him. But they were 
managers or bailiffs for the idol as regards 
its properties. The office of shebait has 
other aspects, but that, as regards an idol’s 
property, he stands in fiduciary relationship 
to the idol, is a proposition which cannot be 
questioned. Assuming, that s. 10 Limitation, 


Act, as it stood before 1929 did not apply 


to them we have to consider whether, prior 
to that year, the idol had lost all right to 
recover the properties, with the result that 


s. 28 of the Act came into play and ex- 


tinguished its title. Unless they can- be 
heard to allege and unless they can prove 
that their possession has been adverse to 
the idok within the meaning of Art. 144, 
their possession is the possession ofthe idol 
however flagrant be the breaches of 
fiduciary duty committed by them.. Twelve 
years from 1904181916; twelve years before 
this suit of January, 1929, is January,1917. As 
the position has not altered, in the mean- 


-time lebuslook at 1917 and the reasoning 


will apply both to the shebatts and the 
mortgagees. If the idol had brought its 
suit in 1917 what, according to the 


-supstance and truth of the facts. alleged 


in:the present -plain and proved in thé 
present case, would have been the nature of 
its claim? Mcp Peat he, 

“The property is mine; ibis inthe hands of my 
bailiffs; they are dealing with it wrongfully: restrain 
‘their wrongful acts or direct them to hand in over to 
another agent on my behalf.” : 


Such a claim is on the basis of the plaint- 
iff's present possession by the hand of the 
defendants and, in my judgment, that is 
the real character of the claim as against 
Pulin’s estate and Braja in the present 
suit, Verbal criticizm of para, 16 -of the 
present plaint cannot alter the legal 
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character of the case made, on the facts” 
alleged by the plaint and established by the 

evidence. Thereal question therefore is whe- 

ther the shebaits as againstthe idol could 

have said in 1917: 

“The idolis,not in p's'ession by us because for 
twelve years we have claimed the properties for 
ourselves.” ‘ 

That is Art. 144 or nothing. Before the 
judgment of the Judicial Committee in the 
case of Vidya Varutht Thirtha v. Balusami 
Ayyar (7) it appears to have been generally 
assumed thats. 10, Limitation Act, would 
have rendered impossible such a contention 
onthe part ofa skebait. That decision, not 
less by its reasoning than by its authority 
made it impossible to hold that a shebait is 
a peisonin whom the debuttar property is 
vested in trust for a specific purpose. The 
Limitation Act, was, in consequence, amend- 
ed by Act I of 1929, so as to bring ‘shebaits 
within the section, ‘but thecase before us 
must be dealt with apart from this amend- 
ment. If ashebait can ‘set wp Art. 144 
against the idol no case could well be 
stronger, on the facts than the present case 
where the parties honestly thought them- 
selves entitled to bring the endowment to an 
end and ‘satisfied a Judge that they had 
done all that was necessary for that purpcss, 
ITamnot prepared tohold, as a matter of 
construction of the Limitation Act, that an 
idolis a perpetual minor as was suggested in 
Rama Reddy v. Rangadasan (9, that a 
bailiffor manager isin thesame position as 
a tenant mortgagee or pawnee who havea 
possession on their own account, or that a 


‘bailiff, whose open claim to be in posses- 


sion in his own rightsis acquiesced in by 
his principal for twelve years, cannot come 
under Art. 144. But, in the present 
case, we have to see whether, the pos- 
session of two joint shebaits becomes ad- 
verse to the idol, when they openly 
claim to divide the property between 
them. 

The fact of their possession is in 
accordance with the idol’s title, and 
the question is, whether the change made 
by them,in the intention with which they 
hold, evidenced by an application of the rents 
and profits to their own purposes and 
other acts, extinguishes the idol’s right. I 
am quite unable to hold that it does, be- 
cause such a change of intention ‘can only 
be brought, home to the idol by means of 
the shebait’s knowledge and the idol can 
only reacttoit by the shebait. Adverse 
possession, in such circumstances, is a 

(9) 96 Ind. Cas. 371; A I R 1926 Mad. 769; 49 M 543; 
23 L W 657; 50M L J 589, Í 


1933 


notion almost voidof content. True, any 
heir or perhaps: any descendant of the 
founder can bring a suit against the 
shebaits on the idol’s behalf and, in the 
present case, it may be said thatthe acts of 
the shebaits must have been notorious in 
the family. But-such persons have no 
legal duty to protect the endowment and, 
until the shebait is removed or con- 
ee by the court, he alone can act for the 
idol, 

In Seetaramaraju v. Subbaraju (10) the 
question was discussed whether possesion 


-could be adverse against a lunatic and the 


opinion was expressed that, under 
the Limitation Act, this would de- 
pend upon whether any fiduciary relation 
subsisted between the parties. I do not 
find it necessary to examine the parti- 
cular provisions of the Act as to lunatics 


and minors,and I am not suggesting that” 


there. can be no adverse possession against 
an idol. It is sufficientto hold that there 
could be no adverse possession by the 
shebaits. 

These findings dispose of the present 
case upon the assumption unchallenged. 
in the trial Court that the true effect. of 
the deed of 1888 was to grant the property 
absolutely to the thakur so asto makeit 
absolutely debuttar. This question of con- 
struction was notinthe pleadings separat- 
ed out from the question whetherthe deed 
could be shown by ‘extrinsic evidence to 
represent no more than a colourable pre- 
tence ofdedication not intended to be 
acted ou. The written statement of Braja 
in para.2, however : * ; 
“submits that no valid dedication was effected by 
the saidtwo documents nor was any charge created 
in favour of the idol or’-anybody else.” - 
4 In para. 2 of Satya’s written statement 

e 


“denies that there was any dedication absolute or 
otherwise in favour of the said deity.” 

Issue No. 1 framed is: 
| “Was therea valid dedication effected by the 
instrument of 5th May, 1888, and the deed of sale 
of 6th April, 1896?" 


In th’s court, the learned Counsel for the 
appellants raised the contention that the 
true effect of the deed of 1888 is to pro- 
vide that, after the expense of religious 
worship and ceremony has been met, the 
surplus Incomeisto be investedin tenanted 
houses for the production of still greater 
revenue and thatthe sole purpose mention- 
ed as theultimate destination of the fund 
is the building of a house or houses in 
seb gee ie Biers asa Mad. 19: 45 M 
KK 6:3 128; 42 M Ld 208 
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which the settlors’ descendants or some of 
them may reside and that, this not being , 
a religious or charitable purpose atall, the 
deed cannot -be construed as an. absolute 
dedication of the property. We have been 
referred to the cases of Sonatum Bysack v. . 
Juggatsundree Dosee (11), Ashutosh Dutt v. 
Doorga Charn Chatterjee (12) and Har 
Narayan v, Surja Kunwari (13) as authori- 
ties for the proposition that in view of the 
ultimate destination of the income, the 
passages in the deed which describe. the 
properties in the schedule as being prop- 
erties granted to the auspicious lotus feet of 
the deity and which forbid the shebaits 
to sell or mortgage the properties or let 
them out ata permanently fixed rent, do 
not avail in law to carry the properties to 
the deity in absolute right. age 

The deedof 1888 opens by describing 
how Lalchand | and Kalachand established 
the deity in their lifetime, how they pros- 
pered, how they bought land on Royd Street. 
and in Entally, how “with the income of all 
the said lands and with the money earned’ 
by them" they used to cause daily and 
special shebas to be performed, Brahmins 
and poor persons to be fed and festivals to 
be observed. It then recites that Lalchand 
died, that Kalachand purchased, land on 
Elliot Road, that he continued the sheba 
and festivals as before, that he- intended 
to build a houseonthe land in Entally for 
the location of Thakuranis and for the 
residence of the shebaits and to make the 
house and the lands specified in the schedule 
debuitar but .that he died before carrying 
out his intention, that after his .death, 
Rakhal, “with the income of all the said 
lands,” caused the sheba to be -performed 
and people to be fed as before, that when 
Braja had attained. majority the two 
brothers had been carrying on the sheba, 
The deed then recites that 
Rakhal and Braja had builta house for 
location of the thakurs and the residence of 
the shebaits on the Entally land. and states 
that for the continuance in perpetuity of the 
shebas and the feeding of Brahmins, ete., 
in perpetuity, they grant the properties in 
the schedule to the auspicious Ictus, feet of 
the Thakuranis as debutiar,. They make 
provision for the shebaiti right to goto their 


“male heirs by primogeniture; they provide 


that the shebaits should keep accounts and 


11) 8MIA 66; 2 Suther 37; 1 Sar. 721, 

13) 5 0438; 6 I A 182;50 L R296; 3 Suther 694; 

4 Ser 58; 3 Ind. Jur 571; 3Shome L R 32. ; 
(13) 63 Ind. Cas 34: A 1R1921P O 20; 481A 143; 

43 A 291; 25 O W N 961; 14 L W 633 (P, C). 
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that other heirs shall be competent to in- 
spect the accounts. ‘There is-a provision 
for the removal from cffice of a shebait 
acting improperly, anda provision to ex- 
elude females from the shebaiti. ‘There is 
a provision in ceitein cir¢umstances for 
shebaits tobe appointed by deed. It is 
provided that-the shebaits are toemploy 
two durwavis and a mali and oiher servants 
for -the purposes of the sheba and a Tehsil- 
dar for keeping accounts, collecting rents, 
etc. as well as a pujari to perform the 
worship. ‘Then come the passages upon 
which the present question must turn. 
Out of the ` income is first of all to be re- 
servéd sufficient money for taxes and repairs 
to the thakurbarht. and the -existing house 
at Entally then; out of tHe said income the 
shebaits are to, cause the daily and other 
worship to be performed and,“at an outlay. 
of “reasonable expense” shall entertain 
Brahmins, feed the poor. The déed pro- 
ceeds: - SE : 

“The shebaits shall purchase Government securi- 


ties, that is, company's papers with .the surplus 
annually left after meeting the prescrited ex- 
penses. | 


It providés that, when a large amount. 


of money gradually accumulates in this 
manner, they’ shall cause tendnted houses 
to -be built.on the lands specified in the 
schedule ‘andtake measures for improve- 
ment .and increase of ‘thé income of the 
debuttar properties. So far therefore the 
deed contemplates that thereshall be a sur- 
plus -and that this surplus shall be in- 
vested -so as to increase. a: 
In thé next passage in the deed the 
shebaits are givena right to reside in the 
house’ in which the deities arè located and 
as fat as practicable other heirsmay reside 
in the house. Then comes theonly clause 
which operates. to give an ultimate desti- 
nation tothe accumulating funds, The 
shebaits are directed had. 


“to build with the said money additional magoury 
buildingson the debutiarlands and ‘give them for 
the convenience of regiderce and habitation of our 
heirs. If in the coure of time, the number of 
heirs ‘ becomes large, the nearer heirs shall resice 
in these housds so far as practicable ` : 


_, The remaining passagein the deed are 
important in so far as they disclose that 
the tenants on the scheduled lands are 
‘mere tenants-at will, which means that so 
‘far ab occupied, the property was 
properly. Jt states thatthe value af the 
properties granted as debuttaris Rs. 47,000. 
‘When we Icok at the schedule, Jtems Nos. 
"2 anti 3are the Elliot Road and Royd Street 
‘ properties, the foamer being over4 bighas 

jn area and the latter 5 kottas- The 
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first item isthe Entally land, having an- 
area in excess of 6 bighas, within which the 
thakurburhistands on 14 kottas of land and” 
the tenanted house on about 1 kotta of’ 
land the remaining lands being let to 
temporary tenants, thet is, being bustee 
property. Thisland is bounded ‘on the 
north by Phulgbagan Road and onthe west. 
by Beniapukur Reed. By 1906, as we see. 
frem the final decree of that year, portions 
of this property had come to be known as 
30, Beniapukur, Road, and46,47 and 48, 
Phulbagan Road, which, as we have. seèn 
wentto Rakhal’s branch, that is to Pulin 
and Satya, et the partition. The mortgage 
of the Rays-coveis 46 and 47, Phulbagan 
Road, and the mortgage of the Mandals, 
coveis, in addition 30, Beniapukur Road, 
48, khulbagen Road, and 34 and 35, Benia- 
pukur Road. Z l 

Now, on the construction of the deed of 
1888, I cannot doubt that the thakurbarhi 
and the house built for residence of the 
shebaits on “what is now 30, Beniapukur 
Road, are absolutely dedicated to the idol.: 
And if the deedcan in law begiven that 
effect thesame result would, prima facie. , 
follow as regards the rest of the lands~- 
mentioned - in the schedule. Upon the 
authorities however, I am of opinion that 
this effect cannot be given to the deed as, 
regards the other properties. The direc- 
tions as regardsthe incomeof the prop- 
erty are really four. The first is the pro-. 
vision for taxes and repairs; the second: 
is ‘the provision for worship and 
the feeding of - Brahmins, ete., within! 
which may be grouped the’ provision 
for the durwans, mali, pujari and. 
Tahsildar. and the whole may be referred 
to generally as the provisions for :the 
sheba; the third provisionis a direction to: 
accumulate and build tenanted houses. 
Thisis in the -nature of an investment 
clause. The final provision is a provision 
for the erection of a house or houses for 
the convenience of residence and habita- 
tion of the heirs. This appears to me to 
be the ultimate destination of the net 
proceeds, subject to the expenses of the 
worship. Icannot regard the directions as 
to worship, the feeding of Brahmins, etc , as 
an expanding trust. With reference to the 
feeding of Brabmins and others, the direc- 
tion is ihat this isto be “at an outlay of 
reasonable expense,” and earlier passages 
in the deed show that the intention was to 
continue the family ceremonies‘as they had 
been performed from the -time of Lalchand 
and Kalachand, We are dealing with-a 
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family idol and théreis no, presumption that 
the settlers ever intended that the family 


ceremonies, as the income increased, should . 


become more and more expensive. What was 
said by Lord Hobhouse in Surrendro Keshub 
Roy v. Doorgasoondery Dossee (14) is applic- 
able here: 4 . 
“There is noindication that the testator intended 
any extension ofthe worship of the family thakurs. 
He does not, as is sometime done; admit others to 
the benefit of the worship. He does not direct any 
additional ceremonies. He shows no intention save 


that which may be reasonably attributed toa devout 


Hindu gentleman, viz, -to secure, that his family 
worship shall be conducted in the accustomed way, 
by giving his property to one of the thakurs- whom 
he venerates most Bat the effect of that when the 
estate-is large is. to leave sume beneficial interest 
undisposed of, and that interest must be subject to 
the legal incidents of property.” - h 

“Ib is true that, in this case, the deed 
does not contain a schedule setting forth 
in detail the expenses to be incurred for 
the worship. 
confine ourselves to what can be collected 
from the deed itself, we know that the 
value of the properties is put down.doubt- 


less for purposes of stamp, as Rs. 47,000, 


which would ‘include’ the value- of the 
thakurbarhi and . shebait's house. 
know that the property was in Calcutta or 
in its immediate vicinity, that parts of it 
were bustee land’ and that; as a means of 


increasing the income, it was contemplated ` 


that the land should be built upon.and 
houses let out at a rent, IJ think: it is 


clear, according to the tenor of the. deed, 


that the income was expected -fro the 
first to be -more than sufficient for the 
worship, and that it 


point. The ultimate direction for the 
building of houses for the residence’ of the 
heirs is by no means on the same footing as 


a direction for the provision of a residence. 


for the shebaits. 


From the case of Jadu Nath Singh v. 


Thakur Sita Ramji (15), it is clear that a 
gift for the maintenance of a shebait 
or for the residence of a shebait would 
be a gift sub modo to the idol. In my 
judgment, this is not a gift sub modo, to 
the idol. Jt is quite clear that a personal 
right may be given to members of the 
family to reside in the house provided for 


15) 42 Ind Cas. 295: AIR 1917 P O 177:.44 IA 

: 20-0 0200 39 A553: 210 W N 953: 22M LT 
52: 19 Bom. L R 687; (1917) M W N 605; 26 O L J 309; 
$ O LJ 586 (P 0). 


f ) 19 O 513; 19 I A 108; 6 Sar. 150 (P. ©). 
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It is also true thal, if we 


But we 


was ‘intended, as: 
time went on, that it would prove much 
more ‘than sufficient. T think therefore,- 
that the observation of Lord Hobhouse is in, 


‘half share. 


803 . 
the thakur of provided for the shebait $ 
Bhuggobutty Prosonna Sen v, Gooreo Pro- 
soono Sen (16). This provision is of-a 
different character. It may be good or bad, 
but it is as moch.a gift for the benefit; 
of some or all of the heirs if the settlors 
had directed the ultimate balance to be 
distributed among them or invested for 
their benefit. We must apply the principles: 
expressed in the judgment of Lord Shaw: 
in the case of Har Narayan v. Surja: 
Kunwari (13): : 

“The question whether the idol itself shall be 
considered the true beneficiary, subject to a charge. 
in favour of the heirs or specified relatives of thej 
testator for their upkeep, or that, on the other hand, 
these heirs shall be considered the true benefici- 
aries to the property, subject to a charge for the} 
upkeep and expenses of the idol, is a question which, 
can only be settled by a conspectus of the entire 
provisions of the will. 

It appears to me that ithe only construc-| 
tion which it is possible, in law, to put: 
upon the deed of 1888, notwithstanding thel 
language of certain- passages therein, isi 
that there is a charge for the upkeep,! 
worship and expenses of the idol and that: 
the idol cannot claim to have an absolute. 
interest in any portion of the property! 
which is governed by the provision that: 
tenanted houses should ‘be built on the’ 
land for the increase of the income of the: 
trust. It is, I think, otherwise with thej 
tkakurbarhi and the shebait’s house on 30, i 
Beniapukur Road. Since 1904, Satya, for: 
reasons already given, acquired a one half! 
share in thethakurbarhi and shebait's house, 
by adverse possession against the idol:, 
It will not do to say that because thei 
image has been located in-the House, as an 
image may be located in the - dwelling' 
house of ‘any Hindu, the idol has been in 
possession of this property. Neither Pulin’s 
estate nor Pulin’s mortgagees, however, have: 
any answer to this suit as regards the other : 
The property conveyed by the ' 
deed of 1895, is, I think, in the same posi-. 
tion as the other properties under the deed | 
of 1888. Apart froni.the plaintiff's claim to: 
a half share of the thakurbarhi and the. 
shebait's house at 30, Beniapukur Road, it. 
seems tome that the idol is entitled toa. 
declaration that the properties in suit are- 
subject toa charge for the worship and.. 
ceremonies described in the deed of 1888. . 
As I think it isonly right to allow the’: 
question of the construction of the deed to 
be raised on this appeal, notwithstanding . 
defective pleading by the defendants and : 
the fact that they did not take their point : 
before the learned Judge, I cannot refuse ta | 


(16) 250112, - 
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the plaintiff relief in this suit in respect 
of the charge. I think, therefore that the 
‘charge should be declared and that it 
shotild. be referred tothe Registrar, or such 
officer ashe may appoint, to enquire what 
would bea sufficient annual sum to meet 
the expenses of the worship and ceremonies. 
I think it’ should also be referred to him 
to enquire whether since 12 years before 
this suit the worship of the idol and the 
ceremonies ‘have in fact been duly and 
properly observed and provided for and, 
if not, to what extent the expenditure 
has been insufficient to answer the require- 
ments of the deed. Ido not propose, fer 
the. present, {odo anything further by way 
of. enforcement of the charge, but there 
willi be liberty to all parties to apply. 
“The result is that this appeal is allowed 
and the decree of the learned Judge must 
beset aside. In lieu thereof there will be 
a new decree to: the following effect: (1) 
declaring that in the thakurbarhi and 
shebait's house at 30, Beniapukur Road, 
the plaintiff is absolutely entitled to one 
half share by virtue of the deed of 1888, 
the other half share belonging to ‘Satya: 


(2) declaring that, in respect of the other- 


properties in the plaint in this suit men- 
tioned other than No. 45, Elliot Road, the 
plaintiff is entitled to a charge for the up- 


keep, worship and expenses of the idol and, 


ceremonies connected therewith under the 


deed of 1888; (3) directing the enquiries. 


hereinbefore mentioned, There must be 
an order for joint’ possession of the thakur- 
barhi and house to be delivered to theshebaits 
of the plaintiff idol in respect of its one- 
half-share. The Mandal defendants should 
be restrained from entering upon or putting 
to, sale or otherwise dealing with the thakur- 


barhi and house. All the mortgagee de-. 


fendants should -be restrained from selling 
or otherwise dealing with any of the other. 
proparties mortgaged to them otherwise 
thah subject to the charge in favour of 
the idoland after giving notice thereof. As 
to costs inthe circumstances though Satya 
is hit by the declaration of charge, he 
appears tome to have had a good answer 
` to the suit as framed and I think he should 
have his costs against Mohinimohon De 
personally and also against the idol’s 
estate both. at first instance and on this 
appeal. As regards the other defendants, 
I-think the order for costs made by the 
learned Judge should stand against them, 
and thatethere should be no costs of this 
appeal on either side. 
Costello, Ji—I have had the advantage 
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of reading the judgment that has just been 
delivered by my Lord and I agree with 
him on all the points inthe case. 

NA. Apreals allowed. 
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Divorce—Deed of separation— Provision that no 
proceedings should be taken in respect of previous 
misconduct—Interpretation — Wife's petition for 
dissolution of marriage founded on previous cruelty 
oe subsequent adultery—Maintainability of— Practice 
— Costs. 

A deed of separation between a husband and a 
wife provided that no proceedings should be taken 
by or on behalf of either of them against the,other in 
respect of any misconduct or alleged “thisconduct 
previous to the date of the deed and that‘any offence 
which might have been committed or permitted by 
either of them against the other was thereby cone 
doned : - 

Held, that the above clause in the deed operate 
as an ‘absolute release and not merely by way of 
conditional condonation, and that it was not open to 
the wife to rely upon cruelty alleged to have taken 
place before the date of deed in a petition for dissolu-~ 
tion of marriage filed by the wife and founded on 
such cruelty and eubsequent adultery, Rowley v, 
Pealen (1) and other cases discussed. [p 807, col. 


Thereisno practice which requires the court to 
make the husband pay the costs of an unsuccessfu 
appeal by an unsuccessful wife. fp. 08, col. 1.) a 

Mr. Isaacs, for the Appellant. 4 

‘Messrs Gregory ands. K. Basu, for the 
Respondent. : rics 

-Rankin, ©. J.—This is a wife's appeal 
from the judgment and decree of the learned 
Judge'on the Original Side,who has dismiss- 
ed her petition for dissolution of marriage. 
It appears that the parties were married 
on 26th April, 1920. There is issue of the 
marriage, one son Derek,’ born on 13th 
March,1924. In 1921 the wife began proceed- 
ings for judicial separation in this court 
which proceedings were discontinued. On 
24th November, 1930, the parties entered 
into a separation deed, upon the terms of 
which the main matter for decision arises. 
On 13th July,1931, the wife brought another 
suit against the husband, which she with- 
drew. On 3rd Sepiember, 1931, she brought 
the present petition. In the first instance, 
four issues were settled. One was whether 
the petition was barred by reason of the 
previous proceedings. The second was 
whether the petitioner was entitled to refer 
to acts of cruelty alleged in the previoug 
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proceedings, Neither of these issues appear 
to be effective, nor indeed is there anything 
in the points which are raised thereby. 
Issue No. 3 is now the main matter before 
us: 

“Is the petitioner by reason of the deed of separa- 
tion referred to in para 13 of the plaint, precluded 
from relying upon the acts of cruelty alleged?" 

This issue was of cardinal importance by 
reason of the present petition, which is a 
petition for dissolution of marriage, ground- 
ed on allegation of adultery by the husband 
subsequent to the separation deed of 24th 
November, 1930, coupled with allegations of 
cruelty, charged to have taken place prior 
to the execution of that deed. Before the 
learned Judge, the terms of cl. 3 of the deed 
were carefully discussed. The terms of the 
clause are as follows: i 

“No proceedings shall be taken by oron bebalf of 
the said William Boyd Monk or the said Alice Miriam 
Monk against the other of them in respect of any 
misconduct or alleged misconduct previous to the 
date of these presents and any offence which may 
have been committed or permitted by either of them 
against the other is hereby condoned " 

_Itis to be observed that this clause is in 
two parts and I will consider later whether 
the pact which refers to condonation can, in 
any way, be regarded as cutting down the 
effect of the first part of the clause, which 
says: 

ONG proceedings shall be taken in respect of any 
miséénduct previous to date of these presents " 

The learned Judge came to the conclusion 
that the term of the clause precluded the 
wife from founding upon alleged acts of 
cruelty by the husband committed prior to 
the date of the deed, evenin a case where 
her claim to dissolution of marriage wus 
partly grounded upon alleged acts of adul- 
tery by the husband committed afterwards. 
Hé therefore held thatthis term of the deed 
was a bar to the suit, so far as it was 
founded upon allegations of cruelty prior 
to .November, 1930. As the parties had 
been living separate since the date, the wife 
was naturually enough not in a position to 
allege crcelty committed after the date of 
the deed; as the law under the Indian 
Divorce Act stands, she could make no case 
for dissolution of marriage on the ground of 
adultery by itself, though she could get a 
judicial separation merely by reason of the 
adultery. The learned Judge, having decid- 
ed asto the effect of cl. 3, allowed the wife 
to raise an issus whether the deed of separa- 
tion had not been obtained from her by 
‘coercion: on that question he found against 
the wife and in favour of the husband. That 
‘matter has ‘hot been further agitated before 
us. On his giving this decision, learned 


MIRIAM ALICH MONK V. WILLIAM MONK, 


£05 | 
Counsel for the wife did not propose to tens’ 
der further evidence and the suit was ac» 
cordingly dismissed. 

Atthe hearing of this appeal, we have: 
been taken very carefully by Mr. Isaacs, on, 
behalf of the wife, through the cases in: 
England, which have raised the question, 
whether or not subsequent misconduct en-' 
ables a party, who has entered into a coven- 
ant to the effect that prior acts of misconduct 
are not to be put in issue in subsequent 
proceedings, to found upon them, as part, 
of the grounds of relief, subsequent mis-: 
conduct having occurred. On this question’ 
the first authority is the case of Rowley v.' 
Rowley (1), a decision of the House of Lords: 
in 1866, That was a case where, after the. 
Divorce Court had been established in 1858, : 
the wife brought a petition for divorce. 
against the husband on the ground of' 
cruelty and adultery. At the trial the 
case was compromised and a juror with- 
drawn, the husband undertaking to execute | 
a deed of separation with certain covenants: | 
the term of the compromise which affects’ 
the present question is as follows: , ae 

“the petitioner undertaking not to institute other: 
proceedings in the Divorce Gourt “ ; 


That was on 12th March, 1861. On 9th 


May, 1863, Mrs. Rowley filed a fresh peti-. 
tion in the Divorce Couri, charging the: 
same acts of misconduct as were referred to. 


in the first petition, charging other acts of. 


misconduct alleged to have taken place, 
though not to her knowledge, prior to the 


date of the compromise and charging further . 


acts of misconduct since the date of- the 
com promise. 


Sir James Wilde (afterwards | 


Lord Penzance) was of opinion that she ` 


could not do so. He said: 


“It has been ingeniously argued, that the adultery 
charged to have been committed in 1862, that is, | 


after the date of the deed of compromise revived the 
previous cruelty as it would do in an ordinary case 
ofacondonation. Now, condonation is that species 


of forgiveness or reconciliation which, in furtherance ‘ 


of the marriage bond, the law has declared to be bind- 
ing only on condition of future good conduct. But 
here there is nosuch condition to be found.” 


He dealt further shortly with the questio 
of public policy. He said: : 


“The agreement has been violated. Why should ° 


not the court give itetfect?” — , 
He proceeded to distinguish between the 


course taken by the court in furtherance of ' 


the obligation of marriage and the view that ' 


was taken by the court when the arrange- 
ment between the parties was not for the 


furtherance of marriage, but for bringing ` 
cohabitation toan end. That was the judg- : 
ment which went on appeal to the House of - 


(1) (1868) 1H L 68, 
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‘Lords and both Lord Chelmsford and Lord 
Cranworth were of opinion, first; that 

“no condition asto the absence of future miscon- 
duct could be read into the undertaking not to insti- 
tute other proceedingsin the Divorce Court”; 


further, that that undertaking did not 
affect in any way subsequent acts of mis- 
conduct and, thirdly, that it did comprise 
‘all deeds of misconduct up to the date of 
‘the compromise itself, whether the wife was 
shown to have no knowledge at the time of 
the compromise or not. The view taken 
in the House of Lords was: 


“The learned Judge Ordinary very properly rejected . 


the supposed analogy between this case and a case 
of condonation. In the latter case there is a condi- 
tional forgiveness; here there was an absolute 
release.” | 

Lord Cranworth says: 

“Tt necessarily follows that inasmuch as she has 
now instituted proceedings founded in part upon 
‘something which occurred before that time, the suit 
cannot be sustained, and-consequently - the decree 
appealed from must be affirmed.” 


I do not refer to this case for the purpose 
“of assuming that the construction of one con- 
‘tract must be a guide to the construction 
of another. I refer to ib to show that we 
have to keep in our minds two things as 
separate things. The Common Law ques- 
tion of release is one thing; the question of 
‘eondonation for, purposes of Ecclesiastical 
Court or Divorce Court may be different. In 
thé present case from the words: 


“no proceedings shall be taken in respect of any 
miscondugt previous to the date of these presenis" 


it does seem to me that it is impossible for 
‘us either by reason of the context or by rea- 
‘son. of any general principle to insert an 
‘exception into the clause before us, and it 
‘is all the less possible because it is now 
‘settled-and established law that an agree- 
“ment of this sort is not Lo be read as implied- 
ly subject to good conduct on the part of 
the parties. Whatever was right and 
‘whatever was wrong in the case of Gandy v. 
‘Gandy (2) commented upon in the cabe of 
‘Hyman v. Hyman (3) that line of decision 
‘has established that the view at one time 
taken by Sir James Hannon to the effect 
that there is an implied condition 
against misconduct in a deed of separa- 
tion is unfounded. The next case, which 
bears, any close analogy to the present 
‘case is the case of Norman v. Norman 
-(4).. There the wife had instituted divorce 
proceedings against her husband. After 
‘the husband entered appearance, terms 
“were arranged and a deed of separation 
ae 7 P D4168; 51L J P 41; 30W R673; 46 
. (BJ (1929) A O 601; 98 L J P 81; 988 J P209; 45 TL 
"R 444; 141 L T 329. j 


(4) (1908) P 6; 77 L J P 8; 24 TL R 37; 98. LT, 
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was executed. Afterreciting: the proceed- 
ings, the deed went on: . 

“All further. proceedings in the said suit by the 
said Mary Ann Norman against the said William 
Norman shall be stayed and that the said Mary 
Ann Norman shall in no wise attempt to revive 
the same in any manner whatever ” £ 


It is to be observed that “the same" in 
that clause refers to proceedings in the 
said suit, The husband, having afterwards 
committed adultery and a suit for dissolu- 
tion of marriage having been instituted, in 
which the previous misconduct was. part 
of the grievance alleged; Bargrave Deane, 
J., took ihe view that the case was not 
on all fours with the previous case of 
Rose v. Rose (5), where the clause expressly 
said that in no future proceedings should 
the antecedent charges be relied on. In 
Norman v. Norman (4)- a new suit upon 
a fresh allegation of adultery—there was 


not an attempt to revive the previous 


proceeding and, on that ground, Norman 
v. Norman (4), is a different case from 
the case now before us. The matier came 
before Sir -Gorell Barnes in the case of 
The covenant 


was the same as the covenant before ug 
now-and it was contended that ‘the cruelty 
which preceded the deed was revived by 
subsequent adultery. It was emphasized 
that the second partof the elaborate clause 
in Rose v. Rose (5), did not find place 
in the covenant. Sir Gorell Barnes, hav- 
ing remarked, in the course of the argu- 
ment, that Rowley v. Rowley (1), was more 
against the petitioner than the case of 
Rose v. Rose (5), proceeded to decide the 
case before him, upon other grounds, it 
being very noticeable that he was not 
prepared to hold that, on the terms of the 
deed in that case,. subsequent misconduct 
enabled the previous misconduct to be 
utilized. He held that, for all practical 
purposes in that case, the husband had 
repudiated the deed, he had gone away to 
America, he had ceased to make any 
payment under it and he had’ torn up 
the copy which he had before leaving 
the country. It was held, in these cir- 
cumstances, that the deed was no longer 
binding on the petitioner at all. The 
court was very careful not to lay down 
the proposition that subsequent misconduct 
revived the previous misconduct against 
the terms of the deed. The next case, 
which throws any light upon this ques- 


aa (1883) 8 P D 98; 52 LJ P25; 31 W R 573; 48L 
378. 
(6) (1908) P 176; 77 L J P81; 99 L T 308. 
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tion, is the case of Ehlers v. Ehlers (7). 
That was a case in which the clause in 
‘the deed of separation, which Horridge, J., 
had to construe, contained. two parts. The 
first part was very much*to the same 


_ effect as the first part of cl. 3 in the present 


ry 


Case: 

“Neither . . < shall be : at liberty to take 
any -legal proceedings against the olher of them in 
respect of any matters which have hith:rto occur- 

ed.” 


But the clause went on to say : 

“Neither . . shall be at liberty to take any 
proceedings in the future for a judicial separation 
‘or any proceedings whatsover other | , than the 
. prozeedings for a dissolution of marriage.” 

Apart from exceptional misconduct, which 
coald hardly have beenin the contempla- 
tion, of the parties, the wife. could only 
„get dissolution of marriage by proving in 
addition to adultery some -acts of cruelty. 
Under the separation deed, she could not 
allege desertion. It was held by Horridge, J., 
“that the second part of the clause showed 
that, in the event of subsequent adultery 
by the husband, previous cruelty was 
‘intended to be taken into account as a 
` ground of relief at the instance of the wife. 
In his opinion: 

“If the clause had ended with the words ‘hitherto 
‘occurred,’ the petitioner's claim to revival would 
have been defeated, but the latter part of the clause 
can only refer to using the past'eruelty in addition 
_to subsequent adultery " 


lt appears to me that if we take the 
first part of cl. 30f the present deed by itself 
the correct view to take is that this is 
a release not expressed to be conditional 
and that there isno condition to be imported 
to the effect that subsequent adultery by 
the husband brings the effect of the clause 
to an end. The second part of the clause 
‘before us is to the effect that any offence 
which may have been committed is hereby 
condoned and it may possibly be said 
that, if the meaning attributed to the first 
part of the clause 1s what I have conclud- 
ed, it to be, the second part ofthis clause 
‘would be unnecessary; and that, therefore, 
"reading the clause as a whole, the first 
part of the clause should not be taken to 
mean more than a conditional release, a 
release conditional upon subsequent good 
conduct. This argument, however, can be 
„shown to be entirely bad if only by a 
‘consideration of the case of Gooch v. Gooch 
(8), where Sir Francis Jeune had before 
him the question of the effect of such a 
clause as this when the previous misconduct 


was being relied upan not by the peti- 
(Ti ( 915) 113 L T Bib. 
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tioner as a part of her ground for relief 
but by the respondent as a part of hia 
answer, In that case, the 
deed almost exactly in terms of the present 
clause, presented a petition for judicial 
separation against the husband oh the 
ground of adultery committed subsequent 
to the deed; the husband, in his answer, 
charged the wife with adultery committed 
prior to the deed; and the whole point 
of that decision turned upon thé fact that 
in the deed of separation, there was no 
clause about condonation. It 
that: 


“The covenant in the deed of separation was not 
equivalent to condonation, and that it did not 


wife, after a. 


was held 


preclude tho husband from pleading in answer to: 


his wife's petition adultery committed by her before 
the date of the deed,” 


Iam of opinion, therefore, that the 
decision of the learned J udge upon 
the effect of cl. 3 was right and 


that, in view of the fact that that decision , 


having been given, the wife did not 
proéeed with her case in order to obtain 
a judicial separation on the ground-of 
adultery subsequent to the deed, the learned 


-Judge was entirely right in dismissing the 
this question of, 


suit. In my judgment, 
the effect of the clause is upon the English 
cases the only question which is reasonably 
open to debate.’ It is suggested tous 
if the clause 
has the meaning which I have given to 
it, the clause is void as contrary to publice 
policy. As to that I can only say ‘that 
there stand to the contrary the decision 
of the House of Lords in Rowley 

Rowley (1), the decision of the out Gi 
appeal in Rose v. Rose (5), the Aomin 
of Lord Merrivale in the case of L. v. 

(9), a decision which was given after con- 
sidering the effect, if any, on the present 


question of the case of Hyman v. Hyman : 


(3), decided by the House of Lords in 
1929. That matter, therefore, is not open 
to reasonable discussion. 

The only question is as to costs of this 
appeal. I have satisfied myself that there 


is no practice which requires us to make ` 


the husband pay the costs of an unsuc- 
cessful appeal by an unsuccessful -wife 
and, in the present case, the facls .are 
such that it would be quite impossible for 


us to make any order more favourable io 


the wife than that the parties are to pay 


their own costs and I propose that we 
make thit order, The appeal is dismiss- 
ed. ` 


m (1951) P 63,47 T L R260; 15594 198; 144 LT 
3 3. R 
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Costello, J—I too am of opinion that 
cl, 3 operates as an absolute release and 
not merely by way of conditional condona- 
tion., For the reasons given by my Lord 
oe that the appeal must be dismiss- 
ed... 

TUNAN 


Appeal dismissed. 


Eee 


.» + CALCUTTA HIGH COURT. 
: `. Appeal from Appellate Decree: 
< No. 1443 of 1931. 
May 23, 1933. 
a GUHA AND BARTLEY, JJ. 
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ee versus ~ 
- L, IVANS, SUPERINTENDENT or: 
WALES PRESS BRITANIAN MISSION 
=>  Co.—DEFENDANT AND OTHERS— 
E . RESPONDENTS. ` 
Assam Land and Revenue Regulation (I of 1886), 
ss. 71, €0—Bengal Land Revenue Sales Act VIL of 
1869), 8. 6—Sale for arrears of revenue—Possession of 
patnidar under trespasser, whether entitled to pro- 
tection—Tenant for grazing caiile, whether can 
acquire occupancy—Co-sharers Surrender by some— 
Confirmatory patta to others— Right of latter, whether 
continuous — Acquisition of* occupancy—Ezxpiry of 
res years after sale but before confirmation, effect 
of.: ki -> - i 
The incumbrance which may. be set aside under 
sB. 7lofthe Assam Land and Revenue Regulation, in- 
cludes not’ merely ‘an incumbrance actively created 
by thepreviousholder but also’ ağ incumbrance 
created by the acquiescence or laches either wilful or 
arising from negligence. A purchaser at a revenue 
sale is entitled toavoidan interest acquired by any 
one by adverée possession. |p. 808, col. 2, p. 809, col 1] 
- But even thougli a patni might have been created by 
a person who has acquired title by adverse possession, 
the possession of the patnidar and the darpatnidars 
may be bona fide within the meaning of s 71 of the 
said Regulation Mohamed Nashim v. Kashi Nath 
(1), distinguished [ibid.] > 
Where a tenant was in possession of land for grazing 
of cattle required for agricultural peasants and the 
tenant converted a portion of itinto paddy land : 
Held, that the land was land in respect of which 
occupancy right could be acquired [p.810, col 1.] 
The continuous possession for twelve years which 
is the subject ofs.6 of the Act VIII of 1&69 must be 
possession under one and the same right. This 
right mighthave been in its inception joint with 
other personsand by the death of co-sharers ultimate- 
ly becomes a sole right without its continuous nature 
being affected [p 810, col 2.] 
, Where there was a surrender by the co-sharers and 
& coniirmatory patta was granted in favour of òne of 
‘them: 3 : 
Held, that the right was continuous forthe pur- 
poses of s. 6 of Act VIII of 1869. Sheikh Mohamad 
Chaman v. Ram Pershad Bhukut- (2), distinguished, 
Forbes v. Ram Lal Biswas (3),followed [ibid] <“: 
-n Obiter :—So far as the Assam Land and Revenue 
Regulatidh goes thereis the clear provision that the 
title to the property sold vests in the purchaser from 
the date of the sale certificate and not before, and 
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the sale certificate shall bear the date on which the , 
sale became final, Therefore to claim protection from 
eviction the tenant need not complete twelve yc ara 
before the date of the revenue sale. Jt is enough 
if he completes the twelve years before the confirma- 
tion of the sale. Adhur Chandra Banerji v. Aghore 
Nath Aroo (4), commented upon. [p. 811, col. 2.] 

Second Civil Appeal against the decree 
of Subordinate Judge, First Court, Sylhet, 
dated the 20th of December, 1930, affirming 
that of the. Munsif, Additional Court at 
Habiganj, dated the 17th of July, 1928. 

Messrs. Brojolal Chakravarty, Birendra 
Kumar Dey, for the Appellants. 

Dr. Sarat Chandra Basak and Messrs. 
Priya Nath Dutt, Jitendra Mohan Banerjee 
and Hemendra Kumar Das, for. the Res- 
pondents. i 


Judgment.—The plaintiff in the suit 
giving rise to the appeal claimed to have 
his title declared as the patniday under the 
defendants Nos. 13 and 14, the purchasers 
of Taluk Syed Natir, sold for arrears of 
revenue, on the 11th January, 1919, free 
from all incumbrances, and to have a decree 
passed in his favour for khas possession of 
an eight annas share of the landin suit. 
According to the plaintiff the defendants 
Nos, 1 to 12 had no right to be in possession 
of those lands. In view of amicable settle- 
ment between parties concerned effected 


from time to time, it is only necossary to 


take notice of the defence of the defend- 
ants Nos. 3 to 5 and the defendant No. Jl 
against whom this appeal is now directed. 
The defendants Nos. 3 to 5 claimed to be 
in possession as darpatnidars under the 
defendant No. 2 who was :patnidar by virtue 
of a series of transfers in respect of 2 
karas 2 powas 3 jastis of land out of the 
area described in the plaint created by the 
defendant No. 1. The defendant No. 11 
asserted that he was in possession of 1 kara 
and 1 powa of land in the north west part 
of plot No. 1 and some portion of plot No. 
2, described in the plaint, as a tenant with 
right of occupancy. The defence therefore, 
of these defendants in the suit was that 
the interests claimed by them were protect- 
ed from the effect of revenue sale and the 
plaintiff could not get khas possession'of 
the lands in suit in their possession. 

The courts below having given effect to 
the defence raised by the contesting de- 
fendanis Nos. 3 to 5 and 11 and the plaint- 
iff's prayer for khas possession having been 
dismissed, the plaintiff appealed to this 
court. 

In view of the nature of the defence set 
up, the case of the defendants Nos. 3 to 5 
has to be considered separately from the 
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. ‘tase of the other defendant, namely defend- 
ant No. 11. i 
The estate to which the lands in suit 
appertain, Taluk No. 54720-1 Syed Natir, 
was: sold for arrears of revenue free from 
all incumbrances previously created thereon 
by any person other than the purchaser, and 
under the ‘provisions contained ins. 71 of 
the, Assam Land and Revenue Regulation 
1886, a tenure created bona fide, and at a rent 
no less than the full amount of the revenue 
fairly payable in respect of the land could 
not be avoided by the purchaser. It was 
necessary therefore for the defendants 
Nos. 3 to5 seeking protection from eviction 
to establish that the patni and the dar- 
patni under which they claimed to be in 
possession, were bona fide settlements and 
that the rent reserved was not less than the 
full amount of the revenue payable for the 
lands settled. So far as the rent of the 
tenure. is observed, it has not been con- 
tended before us in this appeal, that the 
rent of the tenure in regard to which pro- 
tection was claimed, created by the patni 
patta Ex. 2 was less than the proportionate 
share of the revenue payable for the lands 
covered by that patta. The question whe- 
ther the settlement evidenced by the docu- 
ment Ex.- 2 was -a bona fide one, was 
elaborately discussed before the courts 
below. On the findings arrived at by those 
courts it is impossible for us to come to any 
conclusion other than the one arrived at by the 
Court of Appeal below that the tenure in 
question was created bona fide, so as to 
make the provision contained in s. 71 of 
the Assam Land and Revenue Regulation 
applicable to it in the matter of its pro- 
tection, On the findings that the person 
by whom patni was created Hara Kumar 
Pal had acquired title tothe lands com- 
prised in the patni by adverse possession 
and that he had opened a separate account 
out of estate No. 1050 and in view of the 
argument that the patni, as created by a 
trespasser, was not entitled to protection 
after revenue sale, the question for considera- 
tion was whether the party claim- 
ing as patnidar was bona fide in pos- 
session by collecting rent and could the 
darpatnidars claiming under the patnidar 
claim to be in the same position, Itis no 
doubt correct tosay that the incumbrance 
which may be set aside under s. 71 of the 
Assam Land and Revenue Regulation, in- 
cludes not merely an incumbrance actively 
created by the previous holder but also an 
incumbrance created by the acquiescence 
or laches either wilful or arising from 
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negligence. A purchaser at a revenue sale is 


- entitled io avoid an interest acquired by 


any one by adverse 
Mohamed Nashim v. 


possession, See 
Kashi Nath (1) but 


“the question before us is not.avoidance of an 


interest created by adverse possession, ihe 
question being whether the persons claiming 
to be in possession were persons bona fide 
settlement holders under the patni and the 
darpatni created from time to time, The 
patni in the case before us was- created in 
the year 1299 B. 5. and on the findings 
arrived at by the courts below we are 
unable tohold that there was any want of 
bona fides on the part of the settlement 
holders in the position of the defendants 
Nos. 3 to 5 which could disentitle them 
from the protection from eviction afforded 
by the Statute. The argument in support 
of the appeal so far asthey relate to the 
defence of the defendants Nos. .3 io in 
the suit cannot in the above view of the 
case be accepted as sound. : 

The defence of the defendant No. 11 in 
the suit rested on the basis of his being a 
tenant who has acquired a right of oc- 
cupancy in the lands in suit in his pos- 
session. The estate to which the lands 
appertained was sold for arrears of revenue 
on the llth January, 1919; the sale was 
confirmed on the 27th November, 1919. 
The patta in favour of the défendant No. 
11 Ex. D in the case is dated the 24th 
March, 1907, and twelve years from the 
date of the patta was completed a few 
months after the date of sale but before the 
confirmation of sale. The settlement. as 
evidenced by the patta was for: grazing 
purposes. It has been found by the court 
below that the patta “was created in con- 
firmation of the defendant No. 11's jote. 
As his co-sharers surrendered, he executed 
kabuliyatfor himself only”. The court below 
has further stated that there was no evi- 
dence that the defendant No. 11 held the 
lands comprised in the patta “for avocation 
totally unconnected with agricultural pur- 
pose, and that evidence on. the record 
went to show that the defendant No. 
11 converted a portion. of the lands 
into paddy land’. The learned Sub- 
ordinate Judge on thefinding arrived at 
by him that the defendant had acquired 
right of occupancy before the auction-pur- 
chasers acquired title to the lands in suit 
by their purchase at the sale of arrears 
of revenue came to the conclusion that the 
defendant's right of occupancy Will hold 


(1) 3.0 WN 108, 


wate 
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good against the plaintiff a painidar under 
the auétion-purchasers. 5 

The first guestion that arises Tor considera- 
tion on this part of the case is the one 
relating to the nature of the tenancy evi- 
denced by the patta Ext. D. It is to be 
noticed that theland in réspect of which 
right of occupancy could be acquired by 
a tenant must beland used or to be used 
for agricultural or horticultural purpose, 
and for that purpose land occupied for 
“purpose subsidiary toor promoting agricul- 
tural or horticultural becomes subject to 
right of occupancy. In the case before us 
on the findings on evidence arrived by 
the court below to which reference has 
already been made, and upon a plain 
reading of the patta Ext. D, it is right to 
hold that the tenancy in favour of the 
defendant No. ll.was for grazing of cattle 
required for agricultural pursuits, and in 
this connection the fact that a portion of 
the lands comprised in the tenancy original- 
ly created for grazing. purpose was convert- 
ed into paddy land as found by the court 
below assumes importance, In our judg- 
ment the lands in occupation of the defend- 
ants were lands in respect of which right 
of occupancy could be acquired. | 


The question that comes up for considera- 
tion next3s whether right of occupancy had 
been acquired by the defendant No. 11 at the 
date on which the estate in whichthe landsin 
question were comprised was sold for arrears 
of revenue on the llth January, 1919. There 
is no dispute that the period of twelve 
years had elapsed so far as the occupa- 
tion of the defendant was concerned on 
the dateof the confirmation of the sale on 
the 27th November, 1919. Itis necessary 
to determine whether the defendant could 
get the benefit of his previous possession 
of the lands along- with his co-sharers 
before the exesution of a kabuliyat by him- 
self in the year 1997. The court be:ow has 
referred to the evidence on the side of the 
plaintiff showing that the defendant No. 11 
was in possession for nearly thirty years at 
the time when one of the witnesses for the 
plaintif was giving evidence in court in 
1928 and it hasbeen found by that court 
that Ex. D executed in the year 1907 was 
a confirmatory paita in favour ofthe defen- 
dant No. 1l in confirmation of his jotes, after 
his co-sharers had surrendered their interest 
in the tenancyin question. It was argu- 
ed in stfpport of the appeal on the autho- 
rity of the decision of this court in the 
case of Sheikh Mohamed Chaman v. Ram 
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Pershad Bhukut (2) that upon the defendant . 
No. 11's own case that he had other persons 
as co-tenants, that upon their surrendering 
their rights he took a settlement of the 
enlire tenancy, theincidents of the old 
tenancy were extinguished and that. a new 
tenancy with new righis having come into 
existence from the 24th March, 1907, the 
defendant could not have acquired a right 
of occupancy on the date of the sale for 
arrears ofrevenue. It has .no doubt been 
he!d in the case referred to above that the 
right of cecupancy acquired unders. 6 of 
Act VIII of 1869 must be an occupancy of 
one and the same kind, that is to say, it must 
be occupancy by the perso pleading it, 
or by his father, or some other person from 
whom he inherits. It is worihy of notice 
that Sheikh Mohamed Chaman’s_ case (2) 
mentioned above, was considered by this 
court in a subsequent case : Forbes v. Ram 
Lal Biswas (3)in which it was held, that the 
continuous possession for twelve years which 
is the subject of s. 6 of Act VIII of -1869 must 
be possession under one and the same right. 
Thisright might have been in its inception 
joint with other pérsonsand by the death . 
of co sharers ultimately became a sole right 
without iis continuous nature being affected, 
The real issue, as pointed by the learned 
Judges in Forbes’ case (3) mentioned above 
was whether possession was under one and 


‘the same right and the case before-us is 


stronger than that case in view .of the 
position that there was surrender by the 
co-sharers of the defendant No, 11 of their 
interest andthe patta in favour.of ihe 
defendanis which has been found by the 
court below to be confirmatory in its nature, 
As observed by the learned Judges deciding 
the case of Forbes v, Kam Lal Biswas (3) the 
right might be joint in its inception with 
other persons, but it must be continuous 
throughout in its nature. Jn the case before 
us the right continuous in its nature by its 
surrender by co-sharers devolved exclusive- 
ly on. the defendant No. 11. In our judg- 
ment the correct view of the law applicable 
to the case before us, isthe one laid down 
in Forbes’ case (3) and we have no hesita- 
tion in expressing our agreement with the 
same, and in holding that the defendant 
No. 11 had acquired a right of o2cupancy 
at the date of the sale for arrears of revenue 
on the llth January, 1919, and was entitled 
to proiection from eviction. The conclu- 
sion arrived at above completely disposes 
ofthe appeal against the defendant No, 1]. 

(2)8BLR 338. : à : 

(3) 22 W R51. 
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< In the above view of the right-of the de- 
fendant No. 11 as against the plaintiff so 
faras the claim to protection from eviction 
is concerned, it is unnecessary to go into 
‘the other questions raised in support of the 
appeal against the defendant No. 11. Re- 
gard being however-had io the elaborate 
address to us relating to the matters indicat- 
‘ed below we propose todeal briefly with 
the points raised. It was urged that the 
tenant must complete twelve years’ posses- 
sion before the date of the revenue > sale 
and not before the date of the:confirmation 
of the sale. With reference to this question 
the further questions emerge for considera- 
tionas to what was sold atthe revenue sale 
and when werethe rights of the purchaser 
under the sale exercisable under the law. 
.There cannot in our opinion be any doubt 
-as regards the position that what 
is sold at the sale for arrears of 
revenue is the estate in arrears, and the 
estate is sold free of incumbrances, protec- 
tion is afforded toa tenant having a right 
of occupancy under the Rent Law. It does 
not follow from that that the tenant who 
had acquired the right of occupancy by 
twelve years’ occupation atthe date of the 
confirmation of the sale which is an event 
that might take place a long time after the 
daten which the sale of the estate was held, 
could be evicted. The tenant in occupa- 
-tion could, in our opinion, have the benefit of 
his continuous possession from the date of 
sale to the dale of confirmation of sale. It 
is further to be noticed that it is well settled 
_now that the interest of the incumbrancer 
-does not cease to exist without any act 
done by the purchaser: an estate does not 
“become free from incumbrances by the 
.mere sale if the purchaser does not avoid 
them. The incumbrancers are not ipso 
facto avoided by the sale of the estate for 
arrears of revenue, and are only liable to be 
avoided at the option of the purchaser at 
such sale, such oplion may be exercised by 
‘the institution of a suit within the time 
allowed by law. The question then arises 
when did the title vest in the purchaser 
under the law. So far as the’ Assam Land 
and Revenue Regulation goes there is the 
clear provision that the title to the property 
sold vests in the purchaser from the date 
of thè sale certificate and not before, and 
the sale certificate shall bear the date on 
which the sale became final. (Seess. 80 and 
85 as also r. 146 and Form 39, ‘Assam 
Land and Revenue Regulation). In the 
face of the statutory provision applicable 
‘to the case before us we are not prepared 
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-to give effect to the arguments on behalf of 
` the plaintiff-appellant that the title vested in 


-of revenue vested in the purchaser. 
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the purchaser at the date of the ‘revenue 
sale and that such a title’ entitled the 


plaintiff claiming through the purchaser to 


avoid the tenancy in respect of which there 
was a continuous possession by the tenant 
for more than twelve years when the sale 
became final. There was right in the pur- 


` chaser to avoid the tenancy and that right 


could be exercised only when the title had 
vested in him before the vesting of the 


“title in the purchaser if there was the ac- 


quisition of-the right of occupancy and 
there is nothing contained in the statutory 
provisions applicable to the case before us 
and in the general law which could bar the 


‘acquisition of such right, the right so ac- 


quired could not be avoided at the time 
when the title to the estate sold for arrears 
Any 
view contrary to the above would, in our 
judgment, militate against the clear provi- 
sions of the law applicable to the Province of 
Assam, and we are unable to accept any 
proposition to the contrary if that has been 
laid down by this court ‘in the case of 
Adhur Chandra Ban:rji v. ‘Aghore Nath 
Aroo (4) dealing with the provisions of s. 316 
of the Code of Civil Procedure, 1882, the 
decision ‘in which case was relied upon by 
the learned Advocate forthe appellant in 
his argument before us. As indicated al- 
ready in view of our definite decision that 
the defendant No. 11 had acquired the right 
of occupancy before the date of the sale for 
arrears of revenue on the llth January, 
1919, the opinion expressed by us on the 
question of the date of ves\ing of title under 


{he revenue sale and on the further ques- 


tion of the plaintiff's right to avoid the 
tenancy of the defendant No. 1] if the oc- 
cupancy right of that defendant was ac- 
quired before the date of confirmation of 
the sale, counting the period of twelve years’ 
possession from the time when the defend- 
ant No. 11 came to be in exclusive posses- 
sion in 1907 after his co-sharers had sur- 
rendered their interest is not necessary for 
the purpose of the case before us. ‘In our 
judgment the defendant No. 11 acquired 
the right of occupancy in the tenancy held 
by him atthe time when the sale was held 
on the 11th January, 1919, and the tenancy 
held by him could not be avoided under the 
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In the result this appeal is dismissed 
with costs, the decision of the courts below 


(4) 2 0 WN 589, ` 
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being affirmed. The defendant No. 5 res- 
pondent and the defendant No. 11 are en- 
titled to separate sets of costs in the appeal. 

The plaintiff-appellant and the defendant 
No. 1 respondent in this appeal have settled 
the matters in controversy as between them- 
selves. out of court and a petition of com- 
promise has been filed in this court by 
those parties. ‘The decree prepared in this 
court will be in accordance with the terms 
of compromise so far as the plaintiff-appel- 
lant and the defendant No. 2 respondent 
are concerned, the petition of compromise 
filed in court forming part of the decree. 
Tt is necessary to mention that the terms of 
compromise settled as between the plaintiff 
and some of the defendants in the suit at 
different stages of the litigation, will be 
operative as between the parties concerned, 
so far as they are consistent with our deci- 
sion as to the rights of parties, as contained 
in this judgment. 

A. . Appeal dismissed. 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 1050 of 1932. 
‘ May 30, 1933. 
` DALIP SINGH, J. 
RAM SINGH AND OTHERS - PLAINTIFF3— 
APPELLANTS 4 
7 versus 
©. PAT RAM AND OTHERS - DEFENDANTS 
RESPONDENTS. 
Evidence Act (I of 1872), a 65—Loss of documents 
after filing in Court— Party's right to produce second- 
ary evidence. ‘ 


Once a document is produced in court and tendered 
in evidence and exhibited, the court is responsibls 
for its safe keeping and if the document is lost, the 
plaintiff must be given another -chance of producing 
_B ‘copy or giving secondary evidence of the con- 
tents. 

Second civil appeal from the decree of 
the District Judge, Delhi, dated the 24th 
March, 1982, reversing that of the Subordi- 
nate Judge, 4th Class, Karnal, dated the 
6th January, 1931. 

Mr. Shamair Chand, for the Appellants. 

Mr. Manohar Lal, for the Respondents. © 

Judgment: - The evidence of Ramji 
Lal P. W. No. 8 clearly proves Ex. P-1; it 
also clearly proves the production of 
Ex, P. W. 81. The fact that the 
document is not found on the record, does 
not send the plaintiff out of court. Once a 
dochment is produced in court and tender- 
ed in evidence and exhibited, the court is 
‘yesponsible for its safe keeping and if the 
document is lost, the plaintiff must be 
given another chance of producing a copy 
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or giving secondary evidence of the. cons 
tents. The learned Counsel for the res- 
pondent does not defend the District 
Judge’s judgment but contends that P.-1 
is inadmissible because according to tha 
examination of Ramji Lal, the document 
is a copy ofacopy, and the book produced 
incourt isa copy and not an original. I 
do not think it is clearly shown from the 
examination that the book though partly 
copied from anolder book is not an original 
book in the sense in which the word is used 
in the Evidence Act. There is nothing to 
show that the older book is still existing or 
that if it ıs that the new book has not been 
substituted for it as an original record.. I, 
therefore, accept the appeal and remand 
the case back to the learned District Judge 
for decision on the merits after taking 
P. land P, W. No. 8-1 into consideration. 
Costs will be costs in the case, 
A. Appeal accepted. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 495 of 1931. 
July 19, 1932. 

GUHA AND BARTLEY, JJ. 
MAKHAN LALLAHA AND ANOTHER 
— PLAINTIFFS —APPELLANTS 
VETEUS A 
NAGENDRA NATH ADHICARY— 
DEFENDANT — RESPONDENTS, 

Partition Act (IV of 18984, 8. 4 —“Tramsfer', meaning 
of—Whether includes surrender~Interpretation of 
statutes - Technical language. ‘ 

The word ‘transfer’ ins. 4, Partition Act, does not 
include surrender by some tenants of their interest 
inthe landlords’ favour, although a surrender in 
certain circumstances may amount to a transfer and 
operate as such. Jumra Prasad v. Basdeo Singh (4) 
and Abdul Karim Mean v. Miajan Mianji (5), referred 
to. 5 

When the Legislature uses technical language in ita 
statutes, it is supposed to attach to it its technical 
meaning unless thecontrary manifestly appears. 

Second Civil Appeal against an order of 
the Additional Sub-Judge, Howrah, dated 
the 20th September, 1931. 

Mr. Rupendra Kumar Mitter, for the 


Appellants. 
Mr. Amrita Lal Mukherji, for the 
Respondents. 
Guha, J.—This appeal is directed 


against the decision of the learned Addition- 
al Subordinate Judge, Howrah, setting 
aside a decree for partition, passed by the 
Munsif, lst Court, Howrah in title Suit 
No. 358 of 1928, and remanding the . case 
with a direction that the defendant in’ the 
suit should be “allowed to avail himself of 
the advantage under s. 4, Partition Act IV 
of 1893),” ashe had undertaken tobuy the 
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two-thirds share of the plaintiffs who were 
*the transferees in respect of that share of 

the property in suit. Upon the findings 
arrived at by the courts below, the plaintiffs 
were the holders of the superior interest in 
the property in question, which is a dwel- 
ling house in the sensethat itis homestead 
land with huts standing thereon. Of the three 
tenants holding under the plaintiff, under a 
lease which gave no transferable right to the 
tenants, who were members of an undivid- 
ed family two of them surrendered their un- 
divided two-ihirds share to the plaintiffs who- 
are not members of that family. The 
plaintifis thereafter instituted the suit out 
of. which this appeal has arisen, for parti- 
tion and the plaintiffs’ claim in that behalf 
was resisted by the defendant as a 
member of an undivided family who had 
an undivided shareinthe property sought 
to be partitioned. The issue raised by 
me parties on this part of the case was 
this: ; 

“Is the property liable to partition in view of 8. 4, 
Partition Act?” 

The trial Court gave its decision in favour 
of the plaintiff, and held that s. 4, Partition 
Act, hadno application to the case. The 
Court of Appeal below, on appeal by the 
defendant, reversed the decision’ of the 
trial Court and has remitted the case to 
that court with the direction to |. which 
reference has already been made. The 
plaintiffs have appealed to this’ court. The 
questicn arising for consideration in this 
appeal is whether the surrender of the 
two-thirds share by the tenants ,was a 
transfer within the meaning of s. 4, Parti- 


tion Act, which speaks of a share of a. 


dwelling house belonging to an“undivided 
family being transfered to a person who is 
not a member of such family of such trans- 
feree suing for partition, and of a member 
of the family being ashare-holder under- 
taking to buy the share of such transferee. 
The word “transfer” has not been defined 
inany Statute law applicable io this country; 
ithas long been recognized tobe a tech- 
nical term of law by the Legislature and 
by the Courts of Justice. As pointed out 
by Parke, B.,in Burton v. Reevel (1), when 
the legislature uses technical languagein 
its Statutes, itis supposed to attach to it, 
its technical meaning unless the contrary 
manifestly appears: see also Laird v. 
Briggs (2) and Attorney General v. Mitchell 


(1) (3847) 16 M & W 307; 11 Jur. 71; 16 LJ Er. 85: 
3RR 519. 
_ (2) (1881) 19 Ch, D 92; 45 LT 288, 
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(3). As it has been said, the use of tech- 
nical terms and technical language is 
necessary forthe purpose of obviating the 
difficulty that arise by the use of popular 
expressions in regard to legal subjects, 
So far as the use of the word transfer in 
the Partition Act is. concerned, the reason- 
able view totake is that it has been used in 
the same sense and in the same way as it 
has been used inthe Transfer of Property 
Act, under which enactment. transfer 
includes sale, mortgage, lease, exchange 
and gift, so far as vesting of title is con- 
cerned. It is worthy of note that the 
word surrender is used in the Transfer of 
Property Actin connection with determina- 
tion of a lease (s. T11 of the Act) and there 
is noindication in the énactment that a 
surrender is a mode of transfer. It may 
also be noticed that under the Bengal 
Tenancy Act, transfer of a holding by a 
tenant has not been placed on the same 
footing as a surrender of the same in 
favour of the landlord. The term surren- 
der as distinguished from transfer is very 
well known in law; a surrender isa yield- 
ing up ofan estate for life or years to him 
that hath an immediate estate in reversion or 
remainder wherein the - estate for life or 
years may merge by mutual agreement; 
it is the falling of a lesser estate intoa 
greater: (see Co. Litt. 337 B, 338 a). In 
our judgment, itis not possible to hold that 
surrender by a tenant is transfer as con- 
templated by s.4, Partition Act: there is no 
accruaLof title so far as the landlord ig 
concerned by an act of surrender on the 
part of the tenant, stirrender having only 
the effect of merging the lesser estate of 
the tenant into the greater estate of the 
landlord. The decisions of the Patna 
High Court referred to in the judgment 
of the Court of appeal below, do not rest 
upon the interpretation of s. 4, Partition 
Act, and they do not interpret the word 
transfer as used in that section. In Jumra 
Prosad v. Basdeo Singh (4), one of the cases 
referred to, it was observed by the learned 
Judges of the Paina High Court that the 
surrender by Hindu widow, ofa raiyati 
holding of which she was for thè time being 
in occupation, to her landlord, was a “giving 
up ofa right or interest,” and was a trans- 
fer of her limited interestin the holding. 
If the observation of the learned Judges go 
against the meaning attaching to the 


(3) (1881) 6 Q B D 548; 50 LJ QB 406; 455 P 618; 
44 LT 580; 29 W R683, $ 

(4) 50 Ind Oas.872; AIR 1919 Pat, 120; (1919) Pat, 
A5 4P LJE ; 
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word surrender so far as legal inter- 
pretation of the word is concerned, and 
if they go against the meaning of the 
word transfer as far as that meaning can 
be gathered from the statutory provisions 
contained in enactments relating to transfer 
of property, we dissent from those observa- 
tions. There can be no doubt that a sur- 
render in certain circumstances may amount 
to a transfer and operate as such. The case 
of Abdul Karim Mean v. Miajan Mianji, 32 
Ind. Cas, 232 (5), decided by this court is a 
typical case of that description. The learned 
Judges deciding that case, proceededon the 
footing that the surrender of a portion of a 
joint holding by oneof the tenants was not a 
valid surrender, and such surrender was 
given effect to as a transfer in favour of the 
landlord. The question was not therefore 
decided that a surrender was a transfer in all 
cases. Inthe case before us the validity 
of the surrender by the tenants is not in 
question: it is a valid surrender of an 
interest in a tenancy which was non-trans- 
ferable by the terms of the document crea- 


ting thè tenancy. It could not therefore be’ 


said as it was said in Abdul Karim Mean’s 
case (5), referred to above, that the sur- 
render operated as a valid transfer in 
favour of the landlord. The surrender 
inthe case before us was not a transfer 
as contemplated .by s. 4,. Partition Act. 
In the above view of the case the deci- 
sion arrived at by the Court of Appeal 
below, and the order of remand passed 
by that court, must: be set aside; and we 
direct accordingiy.. -The 
by the court of first’ ingtance is restored, 
as we hold thats. 4, Partition. Act has no 
application to this case: The parties are to 
bear their own costs in this court, and in 
the Court of Appeal below. 

Bartley, J.—I agree. 

N.-A. , Order accordingly. 

(5) 32 Ind, Cas. 232. . 
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July 26, 1932. 
| MUKERIT, d. 
DWARIKANATH PAR - DEFENDANT— 
Í AFPELLANT 
. versus i 
KRISHNA BARAI AND ANOTHER— 
PLAINTIFFS — RESPONDENTS. 
Joint Ueeree—Decree for possession in farour of 
two plaintiffs against defendant—Appeal—Dismissal 
of appeal as against one plajntiff—Apzeal, if can be 
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proceeded against the other—Civil Procedure Code 
(Act V of 1908),0 XXI, r. 92—Notice not served on + 
interested party —Effect of. i 

A joint decree was passed in favour of two plaintiffs, 
declaring their title toa share of a certain jama and 
giving them possession, against D who appealed 
against the decree. The appeal was dismissed as 
against one of the plaintifs for non-compliance with 
a certain order of the court: i 

Meld, that the appeal failed as a whole and that it 
could not be proceeded against the other plaintiff 
alone. Mohammad Wajid Ali Khanv, Puran Singh 
(jand Hari Charan v, Kalipada Chakravarty (2), 
distinguished. í 

An order setting aside a court-sale cannot be treated 
as a nullity merely because notice of the application. 
for setting aside the sale was not issued to a party” 
who was affected by the order, and that if euch a 
party does impugn the validity cf the order in a- 
prozeeding directed ‘against the order, he cannot .. 
attack it collaterally in any other proceeding. ' 


Civil Appeal from an appellate decree of. 
the Additional Sub-Judge, ‘Khulna, dated 
the 16th January, 1930 

Messrs. Birendra Chandra Das and Ra- 
jendra Nath Das, for the Appellant. s 

Mr. Nirode Bandhu Roy, for the Respond- 
ents. 6 


Judgment.—Defendant No. 1 against 
whom a decree for confirmation of posses- - 
sion after declaration of plaintiffs’ title to. 
an 8 annas share of a certain jama has been 
made by the courts below, has preferred the - 
appeal. The facts of thecase are not at all 
complicated. They are, in so far as itis . 
necessary to be stated here, the following: > 
The jama belonged originally to two persons | 
of the names of Nritya Bewa-and Feli Bewa. 
They held it in equal shares. Feli Bewa’s 
sons are the two plaintiffs in the suit, one. 
of whom is Krishna Barai and the 
other is a minor of the name -of Debi 
Charan Barai. Nritya Bewa had a son who 
died leaving a widow named Damayanti 
Bewa who is defendant No. 2 in the suit. 
Nritya Bewa’s interest devolved on defend- 
2 and Feli Bewa'’s on the 
plaintiffs. Feli Bewa and defendant No. 2. 
jointly executed a usufructuary mort-. 
gage in respect of the entire jama in 
favour of defendant No. 1. Itis also said 
that subsequent to the execution of this 
usufructuary mortgage defendant No, 2 sold 
his 8 annas share of the jama to defendant 
No. 1. Thereafter, there was default in the, 
payment of the rent due on account of this 
jama to the landlord. For such default. 
there was a suit, for rent instituted by the 
landlord against the plaintiffs and defendant 
No. 2. 

There was a decree obtained-in that suit 
and in execution of that decree the landlord 
purchased the entire jama and thereafter 
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° the -jama from the-Jandlord. Defendant: 
No. 1 had also got his name recorded in 
in ihe- Record of Rights as the holder of 
this entire jama. It is on the Basis of 
these facils that the two plaintiffs insti- 
tuted the present suit for declaraticn of 
their litle to ihe8 annas share in the jama, 
for a declaraticn that ihe entry in the Re- 
cord of Rights to the effect that defendant 
No. 1 was the tenant in respect of this jama 
to the exclusion of the plaintiffs was wrong 
for a decree for confirmation of possession 
in the 8 annas share and also for other 
reliefs. It may be stated here that the 
plaintiffs’ case also was that after the sale 
in execution of the rent decree had taken 
place and-the landlord had made his pur- 
chase at such execution, the said sale had 
on the application of the. plaintiffs, been set 
aside. The contention of defendant No. 1 
was that he was not a party to nor aware 
of the proceedings relating to the setting 
aside of the sale, that he was not bound by 
any decision that had been made in those 
proceedings in plaintiffs’ favour and that 
he had taken settlement ofthe land in jamai 
right from the landlords and was. lawfully 
in possession of thejama. The courts below 
have decreed the suit, and, as already stated, 
defendant No. 1 has preferred this second 
appeal. 

A preliminary objection was taken as re- 
gards the competency of thisappeal. This 
objection rests on the fact that there was 
an order made by this court for proper. 
representation’ of plaintiff No, 2 who was 
a minor, but that order ‘not having been 
complied with, the appeal, in so far as it 
was against that plaintiff, 


with the appeal as against the other plaint- 
iff, namely, plaintiff.No, 1, at the appellant's 
tisk, A good deal of argument has been 
addressed to me, based upon what has 
subsequently transpired to be a misconcep~ 
tion as regards the exact nature of the case 
and of the decree that has been made 
therein. The argument first of all proceed- 
ed on the footing that there have been 
decrees -made by the courts below in favour 
of plaintiff No. 2, and for the matter of that 
in favour of both the plaintifis, declaring 
the entry in the Record of Rights as in- 
correct. On an examination of the decrees 
passed by the courts below, however, it áp- 
pears that neither of those ‘decrees contains 
any such declaration. 

The- suit undoubtedly is based upon a 
prayer ja the effect-that it should be declared 
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, defendant No. 1 oblained a settlement of - 


was dismissed,, 
leaving it open to the appellant to proceed” 
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that the entry in the Record of Rights, to 
the extent that it affects the property con- 
cerned in the suit, namely, the 8 annas share 
in the jama, was wrong; but that declara- 
tion was: evidently asked for as ancillary 
to the other reliefs which the plaintiffs pray- 
ed for and have been granted by both the 
courts below, namely, a declaration of their 
right and confirmation of possession. The 
maintainability of the appeal is also dis- 
puted on behalf of. the respondents on the 
ground that the appeal arises out of a suit 
for correction of an entry in the Record of 
of Rights under the provisions of Chap. X, 
Bengal Tenancy Act, This argument also 
is not well founded, because the-suit for 
correction cf an entry in the Record of 
Rights is entirely different from a suit of 
the present nature in which declaration of 
title to and confirmation of possession of 
porperly is made, based though the suit may 
be upon a prayer in the nature of an anci- 
lliary declaration that the entry ijn the 
Record of Rights is incorrect. 

The real point of view from’ which the 
matter has got to be considered is whether 
having regard to the fact that a joint decree 
has been made by both the courts below 
in favour of the two plaintiffs declaring 
their title to an 8 annas share in the jama 
and giving them possession in respect of 
the said 8 annas share as against defendant 
No. 1, it isopen to defendant No. 1 to chal- 
lenge the validity of that decree in the 
absence of one of the plaintiffs and .only to 
the extent of a 4 annas share which the 
other plaintifis may have out of the 8‘annas 
share in the jama. I am clearly of opinion 
that the appellant is entitled ‘to proceed 
with the appeal on such a basis: I am of 
opinion that if the appeal is allowed: to 
proceed on that basis the result will be that 
defendant No. 1 will be allowed to get rid 
of his liability under the decrees of the 
courts below to the extent of a four annas 
share out of the eight annas share in the 
jama in respect of which a joint decree has 
been made in favour of the two plaintiffs 
and which. decree will always stand good 
so. far as the minor plaintiff against whom 
the present appeal had been dismissed is 
concerned. Thetwo decrees therefore will 
be utterly inconsistent with eachother. Be- 
cause plaintiff No. 2 will be entitled to 
realize that decree as against defendant 
No. 1- by applying for its execution and 
obtaining jointly with plaintiff No. 1 pos- 
session in respect of the eight annas share 
of this jama as against defendant No. 1, 
whereas, on the other hand, defendant No, | 
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“will have in his favour declaration to the 
effect that in so far as four annas share of 
plaintiff No. 1 is concerned out of the said 
eight annas share'he is not liable to make 
over possession of that share to anybody. 
These decrees will bein conflict with each 

_ other and will never be allowed to stand. For 
this 1eason, I am of opinion that the present 
appeal cannot succeed. 

My attention has been drawn on behalf 
of the appellant to a number of cases as 
supporting the view that notwithstanding 
what has happened the appeal should be 
allowed to continue. One of these cases is 
the decision of, the Judicial Committee 
in the case of Muhammad Wajid Ali Khan 
v. Puran Singh (1). That was a case in 
which in a suit for pre-emption and recovery 
of pcssession a decree had been obtained 
by several plaintiffs in the court below. 
On appeal the defendant in the suit chal- 
Jenged the validity of the decree of the trial 
Court, but one of the plaintiffs who had 
obtained such decree was not properly on 
the record. It was held by the Allahabad 
High Court that the appeal had abated as 
against all the plaintiffs and therefore was 
not maintainable. Their Lordships of the 
Judicial Committee, while holding that the 
representatives of the deceased respondent 
could not be bound by the decree that 
would be passed on such an appeal by 
the Appellate Court and would still have 
the right to pre-empt the whole property 
under a decree of the first Court, held that 
it was -not a correct view to take that in 
those circumstances the whole appeal had 


`. abated, but that it was possible for the 


appellant to proceed éffectively against the 
surviving respondents. His case, in my 
opinion, does not support the appellant’s 
contention inany way and for the simple 
reason that even though the representatives 
of the deceased respondent were not-parties 
to the appeal and by reason of the decree 
which stoodin their favour as having been 
passed by the trial Court they would be 
competent to preempt and obtain posses- 
sion of the properties, such a decree in 
their favour would not be inconsistent 
with a decree which the Appellate Court 
might pass negativing the right of the 
other two plaintiffs who were properly 
parties to the appeal. 

A decree for pre-emption, as pointed 
out by their Lordships,was adecree in favour 


- (1) 114 Ind. Cas 601; A IR 1929P © 58; 561A 80; 
61 A 267; 490 LJ141;380 W N 318; 29 LW 423; 
(1929) M W N 220; (1989) A L J 85; 56 M L J 
$04 (P.O) l ; 
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of each of the co-sharers to pre-empt in 
respect of the entire property leaving the 
said co-sharers to adjust their shares and 
properties amongst themselves. Their 
Lordships’ decision,in substance, was that 
the persons who would be entitled to pre- 
empt on the strength of the decree made 
by the trial Court would be competent to 
do so even though other persons who were 
properly parties to the appeal would be 
precluded from doing so by reason of the 
decree which the Appellate Court might 
pass. This case therefore, in my opinion, 
has no application to the position which 
the appellant desires io maintain. Another 
case has been referred to and that is the 
case of Hari Charan v. Kalipada Chakra- 
varty (2). The facts of that case also stand 
on a very different footing. There several 
plaintifis had instituted a suit for eject- 
ment. They had failed in the trial Court. 
Then they preferred an appeal before the 
lower Appellate Court and when that appeal 
was pending one ofthe plaintiffe-appel- 
lants died and his heirs did not come 
forward to be substituted in the place of 
the deceased. The question that arose was 
whether in those circumstances it was 
open to the other plaintiffs-appellants who 
were on the record to proceed, with the 
appeal. Itwas held that by an amendment 
which ought to have been allowed in that 
case the latter should have been allowed to 
proceed with the appeal in’ order to 
get a somewhat different form of relief 
from that which he had originally claimed. 
There was no question of any ‘conflicting 
decrees resulting. Inthe présent case the. 
position is entirely differeñt and the appeal 
cannot, in my opinion, proceed. This is 
my view asregards the maintainability of 
the present appeal. But the case has been 
argued in very great detail, and upon the 
merits the one question of importance 
that arises is whether defendant No. 1 is 
bound by the proceedings relating to the, 
setting aside of the sale and the order that 
was passed in those proceedings. 

It appears that under O. XXI, r. 90, of 
the Code, if an application is made for 
setting aside a sale, notice of such appli- 
cation should be given to all parties who 
may be affected by the sale being set 
aside. That is what is stated in O. XXI, 
r. 92 of the Gode, which lays down that. 
no order for setting aside a sale should 
be made without notice to the parties 


‘affected thereby, The question is whether 


(2) 119 Ind. Cas, 814; AI R 1929 Cal. 519; 53 Q 
622; 33 O W N 359; Ind, Rul, (1929) Cal. 814, l 
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. if such an order is made without notice ~ 
being given to parties who . may be 
affected by the setting aside of the sale the 
order may be regarded as one passed 
without jurisdiction and entirely a ‘nullity 
or whether it should not be held that the 
order is a good one though in certain 
circumstances it may not be binding on 
the party to whom such notice has not’ 
been given. Now the decision which has 
been relied upon by the Court of Appeal. 
below for the view that such an order 
cannot be regarded as one passed without 
jurisdiction and asa nullity, the learned’ 
Advocate for the parties could not. pro- 
duce before me. I have subsequently found- 
that it was. one of my own decisions. ‘I: 
held in that case that an order setting’ 
aside a court-sale cannot be treated as a 
nullity merely because notice -of the ap-. 
plication’ for setting aside the sale was. 
not issued to a party who was affected by 
the order and that if such a pariy does 
impugn the validity of- the order in a 
proceedings directed against. the order he. 
cannot attack it collaterally in any other 
proceeding. I see no reason to change my. 
view expressed in that. case. | 
In that view. of the matter the guestion. 
that arises is as to whether defendant No. 1, 
can rely upon his title as against the: 
plaintiffs. Defendant No. 1. was. a usufru-: 
ctuary mortgagee both in respect < of the 
eight annas share which. the plaintiffs. 
claimed and in respect of the. other eight. 
annas: share which belonged - to Nritya 
Bewa, As regards the alleged purchase 
under the ka ala from defendant No.2 
that did not relate to the eight annas 
share. which formed the subject- 
matter ofthe suit. Andthe other title on 
which defendant No. 1 relied was the one 
which he derived from the landlord. after 
the latter had made his purchase at the. 
sale which was: subsequently set aside. 
In these circumstances, the purchase which 
defendant No. 1 is alleged to have made 
from -defendant No. 2 does not require 
any consideration in this, suit. 
the usufructuary mortgage the. finding. 
of the trial Court is that defendant No.1 
himself was’ bound to pay, the rents due 
to the ‘landlord and that this finding is 
correct appears from the very terms of 
the mortgage-deed itself which is on the: 
record. That being the position, -any 
settlement which defendant No. 1 may have: 
obtained from the landlord. on a” sale. 
held in execution of a decree which had 
been brought about “by. the non-payment of 


144—103 & 104 


GovERNusnt of BENGAH v. ALIMUDDIN. 


As regards: ` 


BIT 
the rent: which defendant No.1 was bound 
to pay under the terms of this document - 
must enure.to the benefit. of the plaintiffs. 
It is quite true. that the Subordinate 
Judge has not come’ toany finding with 
regard to this matter. But there is a 
finding to the above effect in the judg- 
ment of the trial Court, and inasmuch as 
it is, more'or less, a finding on a legal 
-position which. in my opinion is correct, 
I. donot see why I should not uphold it. 
The result is that, in my opinion the 
appeal fails and must be dismissed with 
costs. $ 

NGA. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Government Appeal No. 1 and Criminal - 
Reference Nos. 28 and.75 of 1932. 
November 17, 1932. 
Rankin, C. J., AND PEARSON, J. 
GOVERNMENT or BENGAL— 
PETITIONERS —ÅPPELLANTS 


y versus i 

. ALIMUDDIN AND OTHERS - ACCUSED — 

RESPONDENTS. | ae 

Penal Code (Act XLV of 1860',8s. 100, 156—Nazir. 

directing removal of huts of judgment-debtors in good 

faith—Assault and obstruction of further process. of. 

court.—Right of private defence, if available ~Civil 
Procedure Code (Act V of 1908), O XXI,r. 95. 

From the mere fact that the ordinary writ under. 


- O XXI, r. 95, Oivil Prozedure Oode, does not parti- 


cularly mention delivery of huts or removal-of hute 
ina property, it cannot be said. that the huts cannot 
be removed, inasmuch as the auction-purchager is 
entitled to get the property without it being burden-. 
ed with the huts. [p. 819, col t) -` 4 - ‘ 

Where the Nazir of a O.vil:Court went with a Party? ` 
to give possession of ‘certain land and after allowing.” 
a substantial time for the auction-purchaser to) come 
toterms with the judgment-debtors, ordered the’. 
jadgment-debtors to remove the huts that existed on 
the property but on their objecting. on the ground. 
that the writ was not to give delivery of possession 
of the house, the Nazir ordered .the decree-holder’s, 
men toremove the huts.: i j 

Held, that in giving directions that the huts-should- 
be taken down the Nazir acted in good. faith and: 
that, there was no question of- private defence ayail-, 
able to the accused judgment-debtors and their men, 
whochased the Nazir and the decree-holder's men 
with lathis thereby not only committing assault but’ 
obstructing further processes of the court.and that. 
the accused were guilty unders 186,Penal (ode [ibid.] 

Mr. Khundkar, for the Crown. 

Messrs. Debendra Narain Bhattacharjee 
and Hementa Kumar Biswas, for the Accus-, 
ed. 4 : 

Rankin, C.J.—In this case we have 
before us first ofall an appeal preferred’ 
by the Government against an. order of 
acquittal passed by, the Sub-Divisional 
Officer of Netrokona, That officer had 
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before him a number of accused persons 
who were prosecuted outof the circum- 
stances that arose when the Nazir of the 
Civil Court went with a large party of 
the auction-purchaser’s men to give posses- 
sion of certain land under r. 95, O. XXI, 
Civil Procedure Code. It appears clear 
and it is accepted by the trying Magistrate 
that on 4th April, 1931, the Nazir with his 
peons and with these men of the auction- 
purchaser went in the morning to the land 
in question. The Nazir allowed a substan- 
tial time for the employees of the auction- 
purchaser tocometo terms with the judg- 
ment-debtors. After a while, according to 
him after 2} hours, he refused to wait any 
longer and toid the - judgment-debtous’ 
party toremove their women and chattels. 
The women and the chattel were removed 
from the huts. Thereupon, Alimuddin cer- 
tainly-and it may be others of the respondents 
also, objected to the taking down of the huts. 
They objected apparently - on the ground 
that the writ wasonly to give delivery 
of possession of the land and was not to 
ive delivery of possession of the huts. 
here was however nothing in this objection 
andit was necessary to remove the huts in 
aan togive delivery of possession of the 
and. 
It isquite clear upon the evidence that 
the jadgment-debtors’ party which was a 
large party present on the land was given 
every opportunity to remove the huts them- 
selves. Theyrefused to do so and there- 
upon the Nazir said that the decree-holder's 
people shduld remove the huts and they 
procéeded to take down “the huts some 
of which were covered with corrugated iron 
sheets. When these people were removing 
‘Alimuddin’s hut, Alimuddin gave orders 
and it is proved that each and every one of 
the accused before us except -perhaps Daro- 
galionthe order of Alimuddin ‘chased’ the 
Nazir, his peons and the decree-holder'’s 
men with lathi, dao and other weapons and 
drove them from the place thereby not only 
committing assault but obstructing further 
processes of the court. The Nazir wrote his 
reportthe next day and it was filed on 7th 
April. This story andthe complicity of 
each of the accused as stated above is clearly 
made out on the evidence and the evidence 
of the occurrence as I have endeavoured to 
describe it was satisfactory to the trying 
Magistrate. Itmay here be added that as 
regards the accused Darogali, it was 
proved shatat thetime whenthe party of 
the Nazir was being driven from the site 
this accused set fire to one of the huts 
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which contained some straw which was 
easily inflammable. It is quite clear that 
the idea was that by setting fire to one of 
these huts the accused would be able to 
make ott that the Nazir and his party 
had commitled some excess in, the course 
of the execution. The trying Magistrate 
was satisfied of this and he convicted this 
accused ‘Darogali under s. 193, Indian 
Penal Code, for fabricating false evidence 
and sentenced him. 

As regards theother accused and also 
as regards Darogali on the other charges, 
however, the trying Magistrate arrived 
at the verdict ofacquiltal and the reasons 
which led him to that verdict, are these. He 
says.thatas regards one of the huts at 
least which was in the shape of a gable 
roofed hut some of thesheets of corrugated 
iron were bent and that the posts which 
supported thechal hadnot been properly 
and tarefully dug out and uprooted, but 
had been cut through two or three feet 
from the ground. He says that this was 
not done withany improper motive but it 
was a careless way of proceeding to 
demolish the hut. Ashe says that this was 
done with want of due care therefore, under 
s. 52, Indian Penal Code, he thinks the 
absence of sufficient care and attention 
means that the. huts werenot demolished 
in good faith. Thereupon he goes on fur- 
ther to say that the party of the Nazir were 
committing mischief by carrying out this 
execution. That being so he further says 
that there was aright of private defence 
on the judgment-deltors’ party and, on the 
basis that there was a right of private 
defence on the judgment-debtor's part, the 
last step in his reasoning is that s. 99, 
Indian Penal Code, did not in any way 
disentitle these accused persons from using 
force against the Nazir and his people 


Section 99 says: f 
“There is no right of private defence against an 
act which does not reasonably cause the apprehension 
of death or of grievous hurt if done or attempted 
to bedone by a public servant acting‘in good faith 
vader colour of his office though that act may not 


“be strictly justifiable by law.” 


and that, 

“There isno right of private defence against an 
act which does not reasonably sause the apprehen- 
sion of ceath or of grievous hurt if done or 
attempted io be done by the direction of the public 
corrant acting in good faith under colour of his 
office.” ‘ 


In my judgment there was no want what- 
soever of good faith on the part of the 
Nazir in giving instructions 1o have these 
huts removed, The circumstances that the 
judgment-debtors refused to remove the 
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+ huts themselves for which they were given 
an opportunity and insisted that if they 
wereto be removed they should be removed 
by the Nazir’s men with his authority 
means that it is quite unreasonable to 
complain thatthe utmost degree of skill 
was not utilized in taking down the huts so 
as to give the decree-holder possession of the 
land. Whatis suggested is that there 
was a better way of taking down these 
huts than by cutting the posts near to the 
ground and that a more elaborate pro- 
ce:s would have avoided some slight 
bending of the corragated iron sheets. 
I have nodoubt at- all that in giving 
direction that the huts must be taken 
down the Nazir acted in good faith. I 
cannot agree with the trial Magistrate 
that there was any question of private 


defence available tothe accused persons: 


in the present case; neither can it be said 
for a mement that because the ordinary 
writ under O; XXI, r. 95, Civil Procedure 
Code, does not particularly mention delivery 
of huts or removal of huts, the huts cannot be 
removed, The auction-purchaser is entitled 
to get the property without the property be- 
ing burdened with those huts. As a 
part of delivering possession the taking 
down of these huts does not appear to have 
been done with any disregard to any right 
of the judgmient-debtors which they “had 
under the proper procedure. In those cir- 
cumstances the reasons which the trying 
Magistrate has given for finding not guilty 
a large body of persons who attacked the 
Nazir and his party with armed weapons 
seem to meto be without“any substance. ` 


more carefully in view of the fact that the 
accused persons in this appeal have not 
been represented before us, the evidence as 
regards each individual person. That 
Alimuddin the person who gave the order 
was the leading spirit is abundantly clear. 
It is also clear that each of the others except 
perhaps Darogali took part in chasing the 
Nazir and his party. Iiake it on thisevi- 
dence that the Nazir and his party on being 
threatened retired and escaped any actual 
battery, though, of course it may be said 
that every one of the accused persons is 
guiltyof assault. Still what happened was 
that by threat of force and immediate threat 
of force the Nazir and his party were driven 
out of the field. .In these circumstances the 
charges against each of these individual 
accused are of unlawful assembly, of obs- 
tructing a public officer in the discharge of 
his duty and of assaulting a public officer 
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in the discharge of his duty, As we are ` 
dealing with this case here and in the 

absence of the accused, I do not propose to 

take action against them under s. 143, 

Indian Penal Code. No doubt they would 

be technically guilty of unlawful assembly 
the moment they started chasing the Nazir, 

On the other hand, they were living at the 

spot and they all congregated at the place 

necessarily and‘ it would be a somewhat 

technical view of the matter to punish them 

for unlawful assembly. In the same way 

while they are technically guilty of assault 

as there is no very detailed evidence as to 

the weapon with which each person was. 
armed or what he actually did in this 

connection, I do not propose to find them 

guilty on that charge or to impose any 
separate sentence. The real substance of 
this matter is that they prevented the Nazir 

from giving possession of the land, that 
they obstructed him inthe discharge of his 

duty and that they did so by force and by 
a threat of force. 

As regards Darogali, however, I am not 
quite sure about his participation in this. 
But as he has already been convicted and 
sentenced under s. 193, Indian Penal Code, 
his case may be left out of consideration. 
The appeal as against him will be dismissed, 
In these circumstances it appears to me 
that we should treat this case as a case 
under s. 186, Indian Penal Code, and in my 
judgment it will be sufficient if we convict 
each of the accused except Darogali on the 
charge under that section. As the offence 
under s.186, Indian Penal Code, isof a 


( . somewhat grave character, Alimuddin asthe 
Ihave carefully considered, and all the . 


principal person must be sentenced to three 
months’ rigorous imprisonment and each 
of the other accused except Darogali will be 
sentenced under the same section to two 
months’ rigorous imprisonment. It remains 
then tosay that this matter came before 
the learned District and Sessions Judge 
who madea reference to this court under the 
provisions of s. 438, Criminal Procedure 
Code (Reference No. 28 of 1932) asking us to 
set aside the verdict of acquittal and to 
direct a further inquiry. In view of the 
matter having been brought to a conclusion 
in. Government Appeal No. 1 of 1932, just 
now dealt with, it will not be necessary to 
make any order on that reference except 
to say that in my judgment it was a 
very proper reference to make. 

The learned Sessions Judge had also to 
deal with another aspect of the måtter. It 
appears that just before the Civil Court made 
its complaint to the Magistrate against 
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complaint was made to the Magistrate on 
the part of the judgment-debtors. 
end the “Magistrate issued summonses upon 
two persons of the auction-purchaser’s party, 
namely, Ramiesh Chandra Dutta and Nathu 
Singh, the complaint against these people 
being of causing mischief by burning 
down, huts. This complaint was brought 
by Hatimuddin and was against the two 
persons Ihave named.. As it has now been 
found ina proceeding i in which Hatimuddin 


is å party and inwhich he had had the ad- 


vantage of being in the position of defen- 
dant, the burden of proof being on the 
prosecution that the burning of the huts and 
the attack upon the Nazir’s party was the 
act of the judgment-debtors’ patty, it seems 
to me that this counter case is one which 
ought not tobe allowed to go further. The 
learned Sessions Judge has made a refer- 


ence to this court (No. 75 of 1932). recom-_ 


mending that the order made for issue of 
summonses on these two persons Ramesh 


Chandra Dutta and Nathu Singh of the’ 


decree-holder’s party be set aside and that 
the proceedings against them be quashed. 


In my judgment that reference ought to` 


be accepted andthe order which the learn- 


ed Sessions J udge has recommended ought . 


~ row to be made. 
` Pearson, J.—I agree. 
`N, A. Order accordingly. 





. : LAHORE HIGH COURT. 
; Second Civil Appeal No. 1925 of 1927. 
June 8, 1933. 
` ADDISON AND AGHA Harbarg, JJ. 
SARDARA SINGH—Puantirr— 
ae APPELLANT 
` versus 
GHANAN SINGH AND ANOTHER— 

| DEFENDANTS— RESPONDENTS. 

Fatal . Accidents Act (XIII of 1855), s. < Death 
caused by injury—Right to kag Lha kag b 
of injury and death. 

Under Act XIII of 1885, it is sufficient if a person by 


his wrongful act, neglect or default shall have caused’ 


the death of another person. Itis not necessary that 


death must be the direct result of the injury caused, . 


andit-is therefore immaterial that death resulted 
from the injury turning septic 


Second Civil Appeal from the decree of 
the District Judge, Ludhiana, dated the 
9th May, 1927, reversing that of the Senior 
Subordinate ‘Judge, 
7th February, 1927. 

“Mr. Shgmair Chand, for the Appellant. 


‘Addison, J.—This suit was instituted by. 


. BARDARA SINGH V. OHANAN SINGH: 
~ . this treatment.of the Nazir, on 8th April a 


-In the, 


Ludhiana, dated ne: 


ae eer 
JA4 1 6 
was then 10 years old, under Act XIII of 
1855, against Chanan Singh for recovery of 
Rs. 4,000, as damages on account of the 
death of, his father Naranjan Singh which 
was caused by Chanan Singh. The trial 
Court decreed a sum of Rs. 1,500, but the 
lower Appellate Court dismissed the suit. 
Against this decision this second appeal 


“has been preferred. 


On the 18th March, 1924,Chanan Singh 
struck Naranjan Singh on the head with a 
chhavi, causing a wound 7” x 13". Naran- 
jan Singh was taken to’ hospital but he 
died there on the 25th April, 1924, on 
account of this severe injury having become 
septic. Chanan Singh was convicted of 
culpable himicide not amounting to murder, 
punishable under s. 304, Indian Penal Code, 
and was sentenced to four years’ rigo, ous. 
imprisonment and a fine of Rs. 200. 


` It seemstome that this second appeal 
must be’ accepted. The lower Appellate 
Court has relied upon certain evidence given 
by two doctors inthe criminal case. “This 
was obviously wrong. The lower - ppellaie 
Court also seems to have been of the opinion 
that-the death of Naranjan Singh must 
be the direct result of the injury.” What- 
ever may be the meaning of these words, 
under Act XIII of 1855 it is sufficient if a 
person by his wrongful act, neglect or 
default shall have caused the death of 
another person. © These words do not mean 
that death must be the direct result of the 
injury. caused. 


~“ The lower Appellate Court has held that 
Chanan Singh did inflict the severe incised 
wound on the head and that Naranjan- 
Singh died of the injuries sustained by him. 

He seems, however, to have thought that 
this was quite different from saying that he- 
died of the injuries inflicted by Chanan 
Singh. I am unable to understand this 
remark as the only injury which could 

have caused death was- this incised 
wound . which undoubtedly was caused 
by Chanan Singh. It does not matter 
that death resulted from the injury 
turning septic. Hadit not been inflicted 
he would not have died. The injury thus 
was the cause of death, and it must be 
held that Chanan Singh by his worngfur- 
act caused the death of Naranjan Singh. 

In these. circumstances I would. accept 
this appeal and restore the decree of the 
trial Court with costs throughout on-the. 
sum decreed;] there will be a decree 


pardara: ‘Singh, 5 son of Naranjan Singh; who > against Chanan Singh for Rs. 1,500 with. 
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costs to the plaintiff on that sum payable 
by Chanan Singh. 
Agha Haidar, J.—I agree. 
A. i Appeal accepted. 


RANGOON HIGH COURT. 
Civil Miscellaneous Appeal No. 21 
‘of 1932. 
February 14, 1933. 
Das AND Brown, JJ. 
MA CHIT SU—APPELLANT 
i versus 
KYAW MAUNG-—RESPONDENT, 
Burmese Law—Adoption—Whether can be cancell- 
ed at will by adoptive parents—Adopted son becoming 
lunatic—Natural mother of adopted son, if qualified to 
administer estate—Succession Act (XXXIX of 1925), 


8 246—Procedure under—Defect in procedure—Whe- 
ther affects merits, i 

Although under Burmese Law an adopted son can 
forfeit his rights by unfilial conduct in certain circum- 
stances, in default of such forfeiture, once 


adopted, he must remain adopted, and the adoption, 


cannot be cancelled at will by the adoptive parents. 


_ The correct procedure under s. 246, Succession Act, 
is to file two applications, (i) to be appointed as the 
proper person to represent the lunatic; and (ii) for 
the grant of letters But the defect in not filing two 
applications is one of procedure only and’ does not 
In any way affect the merits of the case. In the Goods 
of Nirojini Debi (D, referred to. 
Where a boy has been adopted and isa lunatic, in 
the absence of anybody better qualified, the natural 
, mother is the proper person to administer his estate 
as by natural relationship she is the person most 
likely to look after the interests of her son. 


Civil Miscellaneous Appeal from an order 
of the District Judge, Hanthawaddy, in C. R. 
S. No. 24 of 1931, dated the 17th October, 1931. 

Messrs. R. C. Banerjiand D. C. Munshi, 
for the Appellant. 

Mr. K. C. Bose, for the Respondent. 

Judgment. —This appeal arises out of 
rival claims to the administration of the 
estate ofone Ma Da Wai, deceased. It was 
claimed on behalfof one Kyaw Maung that 
he wasadopted by Ma Da Wai before her 
death as her kittima son, and that he was her 
sole heir, Atthe time the dispute arose 
Kyaw Maung was a lunatic. An application 
was made on his ‘behalf: for Letters of 
Administration by his natural mother, Ma 
Kyin. The other claimant for letters was Ma 
-Chit-Su who claimed as step-daughter of the 
deceased. .The trial Judge held that on 
or after. Ma. Da Wai’s.remarriage there 
was a partition of property at whith Ma 
Chit Su’s claim to the estate was fully satisfi- 
ed, and that Ma: Chit. Su was ‘therefore no 


longer an heir. The court then directed that’ 
letters should issue toMaung Kyaw Maung. 
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eÀ“ 


represented by his next friend, Daw Kyini 
The form of this order was clearly wrong, 
But Ma Chit Su in appeal has further con~ 
tended that letters should not issue either | 
to Kyaw Maung or to Ma Kyin on his. 
behalf. Ma Chit Su denies that Kyaw 
Maung was an adopted son. His claim to 
that status is based on aregistered deed of 
adoption signed by Ma Da Wai. It was not 
denied that Ma Da Wai executed this 
deed, but it was claimed that she was 
induced to doso by fraud. It appears that 
after the deed was executed she executed 
another deed purporting to cancel the - 
adoption and that in subsequent litigation 
she agreed to have this deed of .cancel~ 
lation declared void. dy Mien 
It is no doubt correct law that an adopted 
son can forfeit his rights by unfilial conduct 
in certain: circumstances. In default of 
such forfeiture, however, once adopted, ‘he 
mustremain adopted, and the adoption 
cannot:be cancelled at will by the adoptive 
parents. Itis suggested. before us that in 
the present case Kyaw Maung did forfeit his 
rights as the adopted child. That point was - 
not, however, raised inthe written statement 
filed in the trial Court, and we cannot, 
therefore, consider it now. It was contend: 
edin the trial Court that Ma Da Wai was in- 
duced to sign the deed of adoption by fraud, 
but the trial Court held that fraud “was not 
established, and that finding has not been 
seriously challenged in appeal before us: 
We must therefore hold that Kyaw Maung 
was the adopted son at.the time of Ma Da 
Wais death. The next point for considera- 
tionis whether Ma Chit Su is herself an 
heir. It has been pointed out correctly on 
behalf of the appellant that, if Ma Chit Su 
isan heir, then the provisions of s. 246, 
Succession Act, are not operative and the 
appointment of Ma Kyin on behalf of Kyaw 
Maung would not be justified. It was defi- 
nitely found by the District “Court that 
Ma Chit Su did receive her share of ins 
heritance at a partition during the life- 
time-of her mother. It has been suggested 
at the hearing of this appeal that in the 
partition deed it was agreed that 
certain properties should be handed 
over to Ma Chit Su, and that Ma Chit- Su 
never, in fact, received these properties. 
That point was not, however, raised in the 
m moranduni of appeal, and we cannot 
consider 16 now. All that was raised in 
this matter in the memorandum of appeal 


“was: 


“For that it is extremely unlikely that the appel- 
lant should put a cross mark on Hx. O when she 
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can readand write and the lower Court ought to have 
held that it is a forged one." 


We do not think that there is anything 
very extraordinary in Ma Chit Su putting 
her cross mark, even though she may be 
able -to write her name. This is not the 
first case we have had to deal with in 


' which a literate person has acted in this 
` way. 


It was definitely found by the trial 
Court that Ma Chit Su did put her cross 
mark on the document and we see no 
reason for. not accepting that court's find- 
ing on that point. Finally, objection has 
been taken on the ground that the appli- 


- cation was not made in proper form,and 


that the court did not sufficiently consider 
whether Ma Kyin was the proper person to 
administer the estate on behalf of the 
lunatic. We have been referred to the 
case of In the Goods of Nirojini Debi (1). 
In that case application had been made 
for Letters of Administration by a husband 


“on behalf of his minor wife, and a preli- 


minary objection was raised that the 
applicant should in the first instance apply 
to be appointed guardian. It was held 


- that that was the proper procedure for him 


toadopt. In this case no such preliminary 
objection was raised and the’ point is one of 
procedure only. Section 246, Succession 
Act, lays down that in the case ofa person 
who would be solely . entitled to the estate 
of the intestate according to the rule for 
the distribution of intestate’s estate when 
such person is a lunatic, Letters of Ad- 
ministration shall be granted tothe person 


“to whom the care of his estate has been 
- committed by competent authority or if 


there is no such person, to such other person 
as the court may think fit toappoint for 
the use and benefit of the lunatic until he 
becomes of sound mind. 

The care of the estate has not been 
committed to anyone by competent author- 
ity in this case, and the second part of this 
section is, therefore, operative; that is to 
say, letters ought to be granted to such 
person as the court may think fit to appoint. 
According to the procedure adopted in the 
High Court of Calcutta, there should have 
been two applications in this case : (i) tc 
be appointed as the proper person to re- 
present the lunatic; and (ii) for the gran- 
of letters. No two such applications were 


_ made in this case, but the defect, if any, 


is one. of procedure only, and does notin 


`. any- way affect the merits ofthe case. It 


has. been -suggested that Ma Kyin is not 
the. proper person to- represent Kyaw 


<” (1) 34 O 706; 11 O: W N 697. 
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Maung; but we can -find- nothing whatever 
on the record to support this suggestion. 
Tt may be that on account of the adoption 
she is legally no longer the mother. of 
Kyaw Maung, but she is still the natural 
mother, and there is no reason to suppose 
that the mere severance of the legal tie 
will in any way interfere with her natural 
affection. By natural relationship she is 
the person most likely to look after the 
interests of her son, and there is nothing 
on the record to suggest that anyone else 
would be better qualified to do this. Such 
defect as there may have been in the 
procedure adopted in the trial Court, can 
be put right now without any further refer- 
ence to the court. As we have said, the 
order passed by the trial Court is. in the 
wrongform. We alter that order into one 
appointing Ma Kyin as the person to re- 
present the interests of Kyaw Maung in 
the estate and directing that letters be 
granted to Ma Kyin for the use and 
benefit of Kyaw Mséung until he becomes 
of sound mind. Ma Kyin will, of course, 
be bound to give security, but we under- 
stand that she has already done this. The 
appellant will pay the respondent his 
costs in this appeal: Advocate’s fee five 
gold mohurs. 

N-A. Order accordingly. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1632 of 1932. 
June 6, 1933. 

. DALIP SINGH, J. 
RULIA RAM—DEFENDANT — APPELLANT 


versus 
RAM CHANDAR DAS —PLAINTIFF AND 


OTHERS —DEFENDANTS —RESPONDENTS. 

Pre-emption suii— Frame of suit—Necessity to state 
ground on which right is claimed—~Amendment to 
claim on new ground after limitation—Permissibility 
ira Procedure Code ( Act V of 1903), O. VI, rr. 2, 

17, 
In a suit for pre-emption the right to pre-empt was 
claimed on the basis of contiguity only. The defend- 
ant pleaded that he also had property contiguots 
to the property sold and upon the defendant so plead- 
ing the plaintiff made a statement that his property 
also hed a common entrance from the lane. 
The plaintiff applied for amendment of the 
plaint. The trial Court framed an issue as to whe- 
ther the amendment should be allowed at the stage 
and disallowed it on the ground that the new ground 
of clain was put in after limitation had expired 
for the suit. In appeal the learned District Judge ac- 
cepted -the appeal; holding that in a suit for pre- 
emption all that was necessary in the plaint -was 
that the right of pre-emption should be urged and 
not the ground on which the right should be claimed 
and that, therefore, no question arose of the amend- 
ment of the plaint; : i 4 
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Held, that a- pre-emption suit should state the 
ground on which the right is claimed and the court 
of first instance was not wrong in exercising its 
discretion in refusing to allow amerdment. Zara 
Singh v. Jagat Singh (1', referred to.” 

Second Civil Appeal from an ordér of the 
District Judge, Ambala, dated the 20th 
July, 1932, reversing that of the Subordinate 
Judge, First Class, Ambala, dated the 17t. 
April, 1932. aon 

Mr. Fakir Chand, for the Appellant. 

Mr. J. G. Sethi, for the Respondents. | 

Judgment. - The plaintiff in this case 

rought a suit for pre-emption on the 16th 
of June, 1931, the sale having taken place 
on „the 15th of July, 1930. The right to 
preempt was claimed on the basis of 
contiguity only. The defendant pleaded 
that he also had property’ contiguous 10 
the property sold’ and upon the de- 
fendant so pleading the plaintiff made 
a statement on the 26th of February, 
1932, that his property also had a common 
entrance from the lane. On the 29th of 
February, 1932, the plaintiff applied for 
amendment of the plaint. The trial Court 
framed an issue as to whether the amend- 
ment should be allowed at that stage and 
disallowed it on the ground: that the new 
ground of claim: was put in after limitation 
had expired for the suit. The other issue 
being found in favour of the defendant, 
the suit was dismissed. 

In appeal the learned District Judge 
accepted the appeal, holding that in a suit 
for pre-emption all that was necessary in 
the plaint was that the right to pre-empt 
should be urged and not the ground on 
which the right should be claimed and that 
therefore no question arose of the amend- 
ment of the plaint and he,. therefore, ac- 
cepted the appeal and remanded the case 
back to the trial Court for a decision on all 
the issues. : 

Zara Singh v. Jagat Singh (1) is clear 
authority for the proposition that a pre-emp- 
tion suit should state the ground on which the 
right is claimed. The learned Counsel for. 


the respondents has, however, pointed out- . 
that so long as the cause of action was nót: 


changed and so long as the character of the 
suit was not altered, amendment could be 


allowed at any time,.and the learned Dis- . 


trict Judge had really in substance allowed 


.the amendment which should not have 


been refused by the trial Court. ` It seems 
to methat this argument is incorrect: 
Under O. VI, r, 2, Civil Procedure Code, 
the pleading “must contain the material 


(1) 42 Ind. Qas 263; 83-P, R. 1917; 142 P, W,-R, 1917, . 
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facts on which a pariy relies for his claim. 
It is not enough, therefore, to piead a right 
to preempt without stating the basis of the 
right. Then O. VI, r. 7, Civil Proéedure 
Code, lays down that no new ground of 
claim can be raised except by way cf 
amendment. Order VI, r. 17, Civil Pioce- . 
dure Code, gives a court discretion to al- 
low amendment in all cases where it may 


-be just and proper to,do so. Now, there 


are many rulings laying down that amend- 
ment should not be allowed except in very 
special cases where the effect of amendment 
is to take away from the defendant a legal 
right which has accrued to him by lapse of 
time. It seems to me, therefore, that the 
Court of first instance was nol. wrong In 
exercising its discretion in refusing to al- 
low amendment. . f 

I, therefore, accept the appeal and dis- 
miss the suit with costs throughout. 

A. Appeal accepted, 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1884 of 1929, 
June 17, 1932. 
Gusa anD M. C. Guoss, JJ. 
JNANENDRAKUMAR RAY AND OTHERS 
—PLAINTIFF3 —APPELLANTS 
Versus 
DILEEPKUMAR RAY AND OTHERS— 
DEFENDANTS — RESPONDÊNTS. 
Bengal Tenancy Act (VILL of 1885), 8. 67—Scope 
of—Power to award interest on arrears of rent. 
Where the rate of rent payable by the tenant is 
required to’be fixed by the court, the landlord is not 
entitled to interest or damages on ths ground that the 
tenantdidnot pay reat at the rate claimed by the 
lanalord, A claim for interest on arrears of rent is 
not maintainable under s 67, Bengal Tenancy Act, 
and interest can only be awarded on arrears of rent 
at the rate finally determined. 4 
Messrs. Apurbacharan Mukherji and 
Durgacharan Ray Chaudhurt, forthe Appel- 
lants. ae st d 
Messrs. Gunadacharan Sen, Jateendranath 
Sanyal and Birajmohan Majumdar, for the 
Respondents. ae , 
Guha, J.—This appeal is directed against 


D 


. decision: of the learned District'Judge, 24- 


Parganas, passed on appeal in suit for rent 
and-cesses..in which a claim for.damages 
was also made, The plaintiffs in the suit 
élaimed rent for the years 1325 to, 1328 B. S., 


- on the footing that the annualrent payable 


by the tenant defendant ‘was Rs. 1728-4-74 


- gandas, and this was on the allegation that 


the tenant was holding as part of hig tenure 
‘an‘area of land-for which he was not paying 


oe) 


“bighas. 
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rent. The definite allegation made was 
that the defendant was in possession of 1,398 
odd bighas of land while he was paying 
Rs. 533-5-6 gandas as rent for only. 1,000 
The original rent payable in 


-respect of the tenure, it may be mentioned, 


-wás Rs. 326-5-74 gandas for an area of 576 
‘odd bighas of land. ‘The Courts below ‘have ` 
“agreed in passing decrees in favour of the 


-plaintiffs for. arrears of rent at therate men- 
‘tioned by. the plaintiffs, negativing the 
defence of the tenant-défendant, which. 
mainly related to this. that the plaintiffs 
“were. not entitled-to-the additional rent as 


 Glaimed in the suit. 


- decree of the trial Court, 
‘the plaintiffs in the suit relates 


: In the decree of the-trial Court, an “anon 
‘Was mentioned as damages decreed i in favour 
of the plaintiffs, although the. judgment of 


| that court contained no decision or direction 
“so far-as payment of damages was con- 


cerned: The learned District Judge, on 
appeal, has reversed the decree of the trial 
Court and has held that the plaintiffs “will 
not get the damages” s mentioned in the 
This appeal, by 
to the 


' question that; after the decision of the Court 
- of Appeal below disallowing damages, if was 


cy 


incumbent upon that court to allow the 
plaintiffs interest on the arrears of rent, 
although no interest was, -in-point of fact, 
claimed ‘in the suit. 

The ‘argument-in this behalf was based 
upon: the provision contained in s. 67, Bengal 
‘Tenancy Act; and it was contended on 
‘hehalf of the appellants that the court below 
-has altogether: overlooked s. 67, which 
‘enacts that “an arrear of rent shall bear 
“simple interest atthe rate of 122 per cent 
‘per-annum.” Reliance -has been, placed on 
certain observations contained in the judg- 
-ment of Rampini, Acting C.J., in the case 
of Kripa Sindhu Mukerjee - <v. Annada 


© Sindari (1) decided bya 'Full' ‘Bench of ‘this 


. court, to'the effect that 






“Section 6 , Bengal Tenancy Act, made a great 
“change in the law. “Udder -s 21, Act VHI of 1869, 


. “an arrear of rent wasonly ' ‘Jiable to interest.” This 
gave the court a discretion to award interest ‘or not, 
.éntitled >to interest or 


asi it thought fit. No such discretion is allowed: by's. 


In ‘the arguments advanced ‘on: “behalt of, 


“the aprellants no importance-or ‘significance 
is attached to the words of ‘the: sêlan that 


"+" follow those. ‘quoted. ‘above. namely: 
“from thé expiration: ofthat quarter : ‘of the agri- ` 
cultural’ year in which the instalments fall due to.the . 


‘date of:payment or, ofthe” ‘institution of. the suit, 


. whichever y ‘date ‘isearlier,” 
‘hg “position is’ eiitirely ignoréd that.” 


Fto-67, Bengal Tenancy: ‘Act, lay down a 
P3 G34; 6 Ory P78; 11.0W. 983 EF Ba 
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special law asto contracts between land»: , 
lord and tenant, and indicate that the" 
tènant could not be relieved from his 
liability to pay interest on arrears, unless 
either the amount is paid:to the landlord, 
who is bound to grant receipt for the. same, 
‘or unless a receipt is granted by the court in 
which a deposit -is made under s. 62 . of the 
Act: ‘see the judgment of Mitra, J., in the 
case decided by the Full Bench referred to 
above).. .The change in the previous law 
«cannot be disputed, but the liability to pay 
interest arises and the power of the court to 
award interest as mentioned in. 5. 67 is to be 
-exercised in the manner indicated in the 
provisions of the law to which reference has 
“been made above. It may be-noticed that, 


-according to the observations of their Lord- na 


ships of the Judicial Committee of the Privy 
‘Council in the case of Hemanta Kumari 
Debi v. Jagadindra Nath Roy..(2), the 
provision in s. 67 “only applies to cases 
‘where the rentis ‘payable. quarterly.” In 
‘tthe above view of the question arising for. 
‘consideration, s.67, Bengal Tenancy “Act, 
-cannot possibly support the contention that 
‘there was no option or any discretion left in 
the court, in the matter of awarding interest- 
in a case like the present, even though, as 
thas been noticed above there was no claim 
for interest made‘by the plaintifis in the suit, 
Furthermore, regard being had to the fact 


“that the plaintiffs’ claim for rent in the suit 


was not at the rate admitted by the tenant, 
-additional rent having been claimed for 
the excess area in .possession of the tenant, 
who set up a case of consolidated rent seitled 
by ‘the document creating tenure, the 
question of awarding interest on arrears of 
rent,.either under the general lawor under 
s. 67, Bengal Tenancy Act, could not arise, 
until the rent payable by the tenant had 
been determined as it was determined inthe . 
-case before us, bythe decision of the court 
-below, an appeal. against which has been 
dismissed by this court. Where the rate of- 
-rent payable by the tenant is required to be 
‘fixed by the court the plaintiff is not 
damages on the 
“ground that the tenant did not pay rent at 
therate-claimed-by the landlord.- ' : 
- The rent of thé tenant was ndetePmined 


` till decision wes given by this court: and he 


was not liable for interest on arrears-of rent: - 
seg in this connection the cases of.Go!am Ali: 
¥.‘Gopal Loll Tagorè (3), Sumeera -Khatoon 
v, „Gopal Loll Tagore (4). and. Ray Mohin”: 
nis -(2) 226 nah or, r A 131; E Sar. 473, © ©), 4 
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Neogee v. Anund Chunder Chowdhury (5). 
There was, in point of fact, no. claim for 
-interest on arrears of rent made ‘by the 
plaintiffs inthe suit. Such claim was not 
maintainable under s. 67, Bengal Tenancy 
Ach, No interest could also be claimed, nor 
any allowed by the court, in view of the fact 
that therate of rent was not ascertained or 
determined tillthe decision of the Court of 
Appeal below, and the dismissal of the 
-appeal against that decision. Interest could 
only be, awarded on arrears of rent, at the 
rate finally determined. There could there- 
fore be no claim and there was, in point of 
fact, none in the case before us., On all 
these grounds, the contention urged in the 
appeal that the Court of Appeal below had 
no option or discretion in the matter df 
awarding interest on rent decreed infavour 
of the plaintiffsin the suit is, in our judg- 
ment, wholly untenable and must -be over- 
ruled. In theresult the appeal fails, and is 
dismissed with costs. 
M. C. Ghose, J —I agree. 


N.-A. Appeal dismissed. 
(5) 10 W R 166, 


RANGOON HIGH ‘COURT. 
, Second Civil Appeal No. 247 of 1932. 
February 15, 1933. 
BAGULEY, J. 
U LU PE - APPELLANT 
VETSUS 
OO KIM SENG Ba Nn 

Lower Burma Landand Revenue Act (II of 1876), 
8, 18—Rules under—Grant issued by Deputy Cóm- 
missioner—Transfer of interest of grantee—How to 
be effected— Transfer of -Property “Act LV of -1882 as 
amended), s. 58-A—A pplicability—Contract not in 
“writing. 

‘Where A whio had a grant of land .issued'by the 
-Deputy Commissioner applied to ‘the Deputy Com- 
missioner for permission to transfer the land to B to 
‘whom he was indebted and the Head-quarters Assis- 
‘tant-sanctioned the transfer of the land and on the 
face of the original grant an endorsement was made 
of the transfer : 

‘Held, that there was no valid transfer inasmuch as 
A's interest would be lost only by a transfer by a 
‘registered deed or by getting the grant cancelled and 
‘that s. 53-A, Transfer of Property ‘Act, did not ‘apply 


case in which there is no contract in writing. 


“Second Civil Appeal against a decreé -of 


November; 1932; 
Mr. A. J: Darwood, for the Appellant. 
Mr. Eunoose, fot. the Respondent. 


Judgment:—One Maung Baŭk and. “his. 


wife Ma Lun May owed rhoney’ to U Lu Pe.” 
They also, it would seem, owed -money to Oo 


U LU PB 00 KIM-SENG 


: Kim Seng. On 25th February, 1932, U Lu 
-Pe’s Advocate served a notice on Maung 


interest in immovable ‘property. . 
to the Case, that section, not being applicable ‘to any | interest in. 'propersy 
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Bauk, Ma Lun May and three other persons 
demanding payment within three days of 
Rs. 2,060-3-0 due on a promissory note and 
threatening legal proceedings if they failed 
to comply with the demand. On 4th March, 
1932, U -Lu Pe filed a suit on the promissory 
note and gota decree on 17th March on the 
‘defendants confessing judgment. Mean- 
while -on 29th February, 1932, Maung Bauk, 
who had a grant of land issued by the 
Deputy Commissioner, applied to the Deputy 
“Commissioner for ‘permission to transfer the ' 
land toOo Kim Seng to whom ‘he was 
indebted, he says, tothe extent of Rs. 1,300. 
“On 6th April, 1932, the Headquarters 
- Assistant in D. O. Revenue Proceeding No. 
191 of 1931-1932 sanctioned the transfer of 
the land to Oo Kim Seng. On 8th April, 
1932, on the face of the original grant an en- 
dorsement was made: “Grant transferred 
‘to@o Kim Seng vide Order in D. O. R.P. 
No. 1-191 of 1931-1932.” On 2lst July -U Lu 
‘Po applied for execution of his decree by 
attaching ‘the ‘land covered by the grant. 
On 30th July Oo: Kim ‘Seng applied for 


- removal of attachment claiming that the 


land had been transferred to him. The 
attachment was removed and U Lu Pe filed 
a declaratory suit on 27th August, 1932. He 
‘failed in the trial Court and an appeal to 
the ‘District Court was also unsuccéssful. 
‘Hence the present second appeal. 

The only question'to be decided is whether 
‘the interest of Maung Bauk in the land 
“covered by the grant-has been transferred to 
Kim Seng. On behalf of the appellant it is 
-argued that there is no valid ‘transfer, and 
‘that Maung Bauk having an interest in this 
‘land he can only lose it by executinga 
‘transfer by registered deed or by having the 
grant: cancelled. Tt is also argued that his 
wife Ma Lun May must be regarded as 
having an interest in the grant'and this 
‘interest has never beentransferred from her 
‘and-must'be attachable. In my opinion, the 
-appeéllant’s’contention must be successful. 
‘Maung Baik ‘by virtue of this grarit had an 
He might 
‘lose it by having the grant cancelled. There 
isno suggestion that the grant has: been 


‘cancelled. No new. grant has beer issued to 
the District Judge, Amherst, dated the 18th .. 
- ‘record to show that Maung Bauk ever com- 


“Oo Kim Seng, and there is nothing ‘on-the 


‘mitted any breach ‘of-the ‘conditions which 


“would justify the Deputy: Commissioner in 


cancelling the ‘grant. -So ‘far ase Maung 
‘Bauk having transfer: ed his interest in the 
Jana is . concerned, there is no registered 
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transfer. There-is,in fact, no transfer of 
any kind by Maung Bauk and therefore he 
has still got an interest in the property. 

The respondent’s case was strenuously 
argued, but I fear that his Advocate hada 
bad case. Hereferred tos. 6, Lower Burma 
Land and Revenue Act. This merely states 
the waysin which rights over Government 
land can be obtained, and one way in which 
tights can be obtained is by means of a 
grant. Grants are issued in accordance 
with the rules made under s. 18. The rules 
under s. 18 which are of importance are to 


be found in Chap. HI, rr. 13 to 24. One 
condition of the grant is that without 
the previous sanction of the Deputy 


Commissioner a grantee wishing to trans- 
fer, mortgage etc., within a certain period, 
whichhas not yet expired in the present 
case, cannot transfer, mortgage, ete., 
lease or sub-lease it; or by failing to 
satisfy any judgment-debt due from him, 
suffer the whole or any part of the land 
granted or leased to be sold in_ execution of 
any decree. ‚This isunder r.20. Under r. 
21 jt is laid down that if any grantee fails 
“to comply with the conditions mentioned in 


r. 20, the Deputy Commissioner may ei:her. 


(1) resume the whole or any portion of the 
land granted, or, (2) impose a penalty not 
exceeding Rs. 200 in any case, and the 
grantee shall also be liable to other penalties 
in the way of paying land revenue, etc., with 
regard to the absence of any registered 
transfer; this is provided for by s. 17 (7), 
Registration Act. This has reference to 
issue of grants by the Deputy Commis- 
sioner. , 

In the present case what happened was 
that Maung Bauk, no doubt in view of the 
conditions laid down in r. 20, applied to the 
Deputy Commissioner for permission to 
transfer his grant. That permission was 
granted by the Headquarters Assistant who, 
it may be presumed, had power to act for the 
Deputy Commissioner in this ` matter. 
Having got permission to transfer, the next 
step was’for Maung Bauk to. execute a 
transfer. I know of no provision of law 
which enables’ the Akunwun to execute a 
transfer for him. Iam unable to see in 
what way it can be held that the grant of 
Maung Bauk was cancelled and a grant for 
the land re-issued to Kim Seng. At this 
` stage- Maung Bauk had done nothing which 
| would entitle the Deputy Commissioner to 
cancel his grant, and the Deputy Commis- 


HM ` sioner had never purported to cancel. his 


< grant. -Thereis nothing to show that Maung 
Bauk ever asked that his grant should be 


U LU PRY. 00 KIM SENG. 


entirely in the future. 


“occur. 
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cancelled, so the grant being uncanéelled 
must still be in effect. The grant has not 
been transferred by Maung Bauk. There- 
fore, the interest in the land so far_as I can 
see remains with Maung Bauk. The point 
is discussed by the learned District Judge in 
lis judgment after setting out r.20. He 
says that the attachment is invalid as the 
land could not be put to saleon that attach- 
ment. I fail tosee why the attachment 
must be invalid on this account. Rule 20 is 
silent with regard to attachment, and no 
penalty can be enforced by the Deputy 
Commissioner until the land has been sold. 
Attachment is ofa very different matter to 
sale. After the sale in execution of the 
decree has taken place it will be for the 
Deputy Commissioner to consider whether he 
will resume the land, which he has power to 
do, or whether he is satisfied himself with 
exacling penalty, or whether he will 
recognise the sale. Inthe present case he 
has been quite willing to allow the grant 
to be transferred because of the debt. 
It cannot be regarded as inconceivable 
that he would not recognise the sale 
in execution of the decree, but that lies 
The learned Judge 
also says that Maung Bauk cannot be con- 
sidered more than a conditional owner of 
the suit land to the superior landlord, the 
Government, and he goes on to say: . 

“If Maung Bauk, wishes to transfer the land he 
need only seek permission from the Deputy Commis- 
sioner and as he had not acquired any right over the 
suit land more than a possessory titie, that title 
would pass on the transfer of the grant which could 
only be done by the Deputy Commissioner within the 
stipulated period.” 


This statement is incorrect. The rules do not 
say that only the Deputy Commissioner can 
transfer within thestipulated period. They 
say that a grantee can transfer only with 
the permission of the Deputy Commissioner 
but the actual transfer must come from the 
grantee himself. The learned District 
Judge also says that asa last resource Oo 
Kim Seng can always take shelter under 
the provisions of s. 53-A, Transfer of Prop- 
erty Act. He states in another part of his 
judgment that 


“the respondent could hold the land under the doc- 
trine of part performance as he had done acts, that 
is, transferred the grant to his name before the 
revenue authorities in furtherance of the part per- 
formance of the contract of sale.” ` 


It is regrettable that this passage should 
lt was tobe hoped that the Privy 
Council judgment in Arif v. Jadunath 
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Majumdar Bahadur (1) which is also re- 
ported as a foot-note in Ko Yan v. Ma Mai 
Wi (2), had killed once for all the doctrine 
of part performance as applied to overrule 


“the provisions of the Transfer of Property 


Act. The law with regard to the transfer 
of property in' India is to be found in the 
Transfer of Property Act itself. It is true 
that s 53-A, recently enacted has laid down 
certain provisions which have been culled 
from the equitable doctrine of so-called part 
performance, but s. 53-A begins: 

“Where any person contracts to transfer for consi- 
deration any immovable 
by him or on his behalf ........ 
so itis perfectly clear that s. 53-A, cannot 
be applied to any case in which there is no 
contract in writing. It has not been sug- 
gested in the present case that Maung Bauk 
ever contracted in writing to transfer this 
grant land to Kim Seng, and it was ad- 
mitted in- argument before me that 
B. 53-A, Transfer of Property Act, does not 
apply. For these reasons the appeal must 
succeed. The decree of the lower Appel- 
late Court will be set aside and the plaintiff- 
appellant will get a decree declaring that 
his judgment-debtors Maung Bauk and Ma 
Lun May have an attachable interest in the 
land covered by the grant in question, and 
he is entitled to attach that interest in exe- 
cution of the decree passed in his favour 
against them. Therespondent must pay the 
appellant's costs throughout. - 

Nerdy. Appeal allowed. 

(L) 131 Ind. Cas. 762: A I R1931 P O79758 1A 91; 
58 O 1235; 60 M L J 538; 33 L W 586; 53 O L J 359; 
35 O W-N 550; 15 R D 354; BO W N 739; (1931) M 
W N 480; Ind Rul. (L931) P O 154; 33 Bom. L R 
913 (PO). 

(2) 140 Ind. Oas. 777; A I R 1933 Rang. 4; 10 R 529: 
Jnd. Rul. (1933) Rang. 2.. : 


CALCUTTA HIGH COURT. 
SPECIAL BENCH. 
Divorce Suit No. 2 of 1931. 
November 28, 1932. : 
RANKIN, C. d., BUOXLAND, AND COSTELLO, JJ. 
PETER WILLIAM CRESSWELL—. 
PETITIONER 


a, , _ versus ei 

OLIVE CATHERINE CRESSWELL— 

OPPOSITE Parry. fe Men 

Divorce Act (IV of 1869)—Jurisdiction of court— 
Proper proof of domicile—Necessity of. 


In divorce cases particular care should be taken | 


to see that there 'isproper proof of Indian domicile 
before giving a decree under the Divorce Act 


The evidence of the’ petitioner- that he was born ` 


in India and always resided and was residing there 


“ja no proper proof of Indian domizile. X 


) 


WILLIAM ORESSWELL Y. 


property by writing signed ` 


OATIERINE CRESSWELL. 627 

Divorce petition from the decision of the 
District Judge, Darjeeling.. : 

Rankin, C. J.—This is a husband's peti- 
tion for dissolution of marriage on the 
ground of adultery of the wife: The learn- 
ed District Judge of Darjeeling has granted 
a decree of divorce und the facts appear to be 
borne out by the evidence so far as the 
merits of the case are concerned. It is 
necessary, however, to: point out to the 
learned District Judge that he has not prop- 
erly dealt with the question of domicile of 
the parties. Unless the parties are of Indidn 
domicile, they do not come under the juris- 
diction conferred by the Indian Divorce Act 
but under a different jurisdiction altogether. 
In his petition the husband alleged that 


.he was born in British India and has always 


resided there and is at present residing at 
Kalimpong. In his evidence, he says: “I 
am a Christian, I was born in the Dooars, 
British India.” This court has pointed out 
before, for the benefit of the learned District 
Judges, that evidence such as this is 
not proper evidence of domicile. There are 
many Europeans who are born in British 
India but are not of Indian domicile. It is 
necessary to have regard to the circumstanc- 
es and to carefully enquire on proper legal 
principles into the question of domicile. It 
may be quite plain that these parties be- 
long to the domiciled community. All I 
can say is that there is no evidence of that, 
Nothing appears from the name Cresswell 
which is an ordinary European name. The 
learned District Judge has exercisedea ju- 
risdiction without having proper proof that 
he is entitled to exercise it. 

I may add that this defect in the treat- 
ment of divorce casesis constantly causing 
trouble and I must really ask the District 
Judges to appreciate the rulings on this 
subject of domicile [Wright v. Wright (1) 
and Stroud v. Stroud (2)] and to take care 
to see that in all cases there is proper proof 
of Indian domicilé before giving a decree 
under the Indian Divorce Act. The case 
must be sent back tothe learned District 
Judge for further enquiry on this point. 


.- He will take such additional evidence ag 


may be necessary and certify its result to 
this court. 

Buckland, J. - I agree. 

Costello, J.—I agree, A 

N.-A. - - Case remanded. 
Z” (1) 132 Ind. Cas. 89; A I R 1931` Cal. 383; 58 O 259; 
Ind. Rul (1931) Oal. 521: i 4 3 

(2) 135 Ind. Cas 445; A IR 1932 Cal, 161; 330 1332; 
Ind, Rul. (1932) Cal. 125. Ya $ 
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‘ - “LAHORE HIGHGCOURT. . 
Civil Revision Petition No. 626 of 1932. 
s June:21, 19837 - 


Be a Curis, J. 
Fiem MUKANDI LAL-MUNSHI LAL 
“—PLAINTIFFS— PETITIONERS 


Ngee -> VETSUS 
_ Firm NUR ELAHI-ABDUL ALI— 
DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (ActV of 1908), ss. 20, 115— 
Sale of Goods Act (III of 1980, s. 89--Sale of goods— 
Order obtained at T—Goods despatched from D— 
Suit for price—Jurisdiction of court at D—Order 
réturning plaint— Revision ; GAE 

The plaintiffs werea firm of merchants in ‘Delhi 
while the defendants hed a shop at Yeola in the 
Nasik District. An agent of the plaintiffs obtained at 
Yeola an order from the defendants for some articles. 
‘This order, which was signed: by the defendant 
and theagent, specified that the goods were to be 
sent direct, and not by V. P. P. The lower Court held 
that the Yeola Courtalone had jurisdiction notwith- 
standing the fact that by virtue of a condition appear- 
sing at the head of'the order form the parties had 
-agreed.that all claims should-be decided at Delhi: ° 

Held, that the case fell within the jurisdiction of the 
Delhi Gourt as the.goods were admittedly made over 
to the Railway Company in Delhi and the provisions 
ofa 39uf the Indian Sale of -Goods “Act, were ap- 
plicable to the case. Firm Amar Singh-Dhumi Mal x. 
Bharuf-ud-Din.(6) followed. Puranchand Amirchand v. 
Jodhraj Ram Kumar.(6), not-followed. -Tilakram v. 
Kodumal Jethanand (1), Kodu Mal-Jetha Nand v. 
‘Tilak Ram 2), Sevak Jeranchod  Bhogilal v. The 
Dakare Temple Committee (3) and Jagannath Amar 
-Nath v. Burma Oil Co. Ltd, (4), referred to. 

A revision lies against an order returning the-plaint 
‘for presentation in another Court. Chandan Lal v. 
Kokamal (7) and Gopalomal Pamanmal v. Sunderda: 
Parmanand (8), distinguished . 


Petition for revision of the order ofthe 
Additional: Judge, Small Cause Court, Delhi, 
dated the 4th July, 1932. 


Mr. Kahan Chand, for the Petitioners. 
Messrs. M.: A. Majid and Muhammad 
Munir, for the Respondents. 


Judgment.—This is an application for 
revision of an order. -of the Additional 
Judge, Small, Cause“Court, Delhi, return- 
-ing ‘the .plaint ‘for presentation in a court 
-of competent jurisdiction on` the. ground 
„that he had .no jurisdiction to hear it and 

awarding special: costs of Rs. 35, to the 
defendants. Se en < Ch 

The. plaintiffs are a firm -of ‘merchants . 
‘in Delhi while ‘the defendants have a shop 
at Yeola in the Nasik district. An agent 
of the plaintiffs- obtained’ at .Yeola an 
. order from ‘thé’ defendants’ for- some., 
‘.:-handbags; ete. This: order, which was 
signed by the’ defendant and the agent, 
‘specified ‘that the. goods were ‘to be’ sents 
‘direct, and ‘not V. P. P. . The lower Court 
` accordingly held that the order was secured 


= NA 
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.case would 
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at Yeola and the Yeola Court alone had, 
jurisdiction to hear the suit. g ; 
For the applicant it is contended that 
by virtue of a condition appearing at the | 
head “of the order form, the parties had 
agreed that all claims should be decided 
at Delhi. It is further urged that part 


-of the cause of action arose at Delhi as 


the goods. admittedly were. sent by rail 


from Delhi. As regards the ‘first conten- ` 


tion reference is made to` Tilakram v.' 
Kodumal Jethanand 110 Ind. Cas. 727, (1) 
a decision of a Division Bench of the 
Bombay High Court, and Kodu Mal Jetha 


Nand v. Tilak Ram 113 Ind. Cas. 783 (2), 


a- decision by a Single Judge of this 
court, both relating to the same case, in 
which it was held that where the parties © 
had agreed that no suit in regard to any 
matter arising out of the transaction should 
be instituted in any court save the High 
Court of Judicature at Bombay or the 
Court of Small Causes at Bombay and 


-one party had brought a suit at Ludhiana, 


s. 10, Civil Procedure Code, was no bar 
to the suit at Bombay proceeding in 
accordance with the contract of the parties. 
On the other hand, reference has been 
made to Sevak Jeranchod Bhogilal v. The 
Dakare Temple Committee (3), and 
-Jagannath Amarnath v. Burma Oil Co. 
Ltd., 119 Ind. Cas. 481 (4). The Privy 
Council ruling is distinguishable as that 
was a case in which the parties sought to 
have the matter deciled by.a court which 
had no jurisdiction. In Jagannath Amar- 
nath v. Burma Oil Co. Ltd., 119 Ind. Cas.: 
481 (4), however, it was held that “litigants 


‘can by agreement inter se divest a court | 


of its inherent jurisdiction over the subject- 
matter of a suit no more than they can: 
confer jurisdiction on it by consent where ` 
it has none”, In the present case it is 


obvious that both ‘the Delhi and Yeola .. 


Courts would have jurisdiction. The 
be within the  jurisdic- 
tion of the Delhi Court as the goods were 


admittedly .made over to the “Railway 


‘Company in Delhi and the provisions of: 


s. 39 of the Indian’ Sale of Goods Act 
‘would, apply. This section replaces s. 91 


(1) 110 Ind. Cas. 727; AIR 1928Bom. 175; 30 Bom 


R548. > a oro 
(2) 113 Ind Oab..763; 10 Lah L J470; A IR 1920 - 
Lah. 12 i 


(3) 87 Ind. Cas. 313: ATR 1929 P O 155: 23A L J- 
555; 49 ML J25; LR 6A 
474;-2 O W N 8535:41 OLJ 
L R 872;'30.0 W N 459 (P. 0). nT NA 
-Q 19 Ind Cas-481:.11 LL; J282; A I R1929 Lahi 
605; Ind. Rul, (1929) Lah, 897. an ca 


628; 22 L 


ae 


(PO) 117: (1925) M WN ~, 
W 245; 27 Bom, ae 


‘of the Indian Contract Act, Thėéʻauthority. < 


1983 


- for this. view is to'be found in 
Firm Amar Singh-Dhumi Mal v Sharuf- 
ud:Din, 89 Ind. Cas. 751 (5). This is a 
judgment of this court which I prefer to 
follow in preference to Puranchand Amir- 
chand v. Jodhraj Ram Kumar, 66 Ind. Cas. 
pOL (6), cited on behalf of the respondents. 

For the respondents 1t has further been 
argued that it was never, alleged in the 
plaint that delivery of the goods to the 
carrier in Delhi conferred jurisdiction on 
the Delhi Court. The plaint, however, 
alleged definitely that the goods had been” 
purchased in Delhi and the defendant was 
examined and admitted that the goods 
had been despatched by rail from Delhi. 
J, therefore, am of opinion that this ground 
can be taken in the present application. 
Finally, on behalf of the respondents it 
was urged that no revision lies against. 
an order returning the plaint for presenta- 
tion in another court. In this connection 
Chandu Lal v. Kokamal ‘7) and Gopalomal 
Pamanmal v. Sunderdas Parmanand, 118 
Ind. Cas 193 (8), were cited. Both these 
rulings, however, deal with cases in which 
an appeal from an order of a subordinate 
court returning a plaint for presentation 
to another court had been decided by the 
District Judge and it was held that there 

` could be’ no revision: of his order,” The 
present case stands on a different footing’ 
and, in my opinion, the revision does lie. 
The order of the Additional Judge of the 
Small Cause Court appears to me to- be 
erroneous. His court AU jarisdiction to 
hear the suit, 

I, therefore, accept the application, set, 
aside the order awarding special costs and: 
return the. suit for decision on the merits. 
Petitioners’ costs shall be paid by the res- 
Pouce: 


Appeal accepted. 
„5 89 Ind. Gas 751, ATR 1925 Lah. 555; 7 Lah" LI. 


yer 66 Ind. Cas. 501; ATR 1922 All. 448. 
(7) 61 Ind. Cas 38; 43A 334,19 AL 110. 
8 118 Ind. Cas 193; Ind. Rul /1929) Sind 161. 


RANGOON: HIGH COURT. 
Criminal Appeals Nos. 66 and 70 of 1933. 
February 8,,1933. 
Mya Bu AND Brown, JJ. 
MI HEIN AND ANOTHER A PPBELANTS 


EMPEROR OPPOSITE PARTY. 
Evidence Act (I of .1872),.s. 80—Confession of co- 
accused—Value of-- Material corroboration— Necessity 
of Penal Code (Act XLV of 1860), `s. 302— Murder - 


Mt Hein Ñ. EMPEROR. . 


Rad 


by boy of 18 under elder ‘brother's compulsion— 
Sentence—Criminal trial. 

Although a confession by a co-accused when con- 
sidered underthe provisions of.s. 20, Evidence Act, 
should be treated in the same way as any other 
evidence in the case, yet such evidence being derived 
from a tainted source is open to grave suspicions, 
further it is not subjected to cross-examination, and 
for that reason also it should not be regarded as 
evidence of any value against another accused who is ` 
tried jointly for the same offence unless it is supported 

y some material corroboration upon which reliance 
can be placed Aung Hla v Emperor (1), followed. 


Where a boy of 18 is convicted almost entirely on 
his own confession, and according to that confession 
je was acting under instructions from, and semi- 
compul:ion by, his elder brother, who was the prime 
mover in the affair and who alone would benefit frem 
the murder, the extreme penalty of the law is not 
called for. ` | f 

Criminal Appeals from an order of the 
Sessions Judge, Tharrawaddy, dated the 
31st December 1932. f 


Brown,J. The two appellants, Mi Hein 
and Nga Pa Thee, have been sentenced to 
death. for the murder of one Maung Po 
Than, the husband of the appellant, Mi Hein, 
Po Than lived in the village of Panswe. 
U Soe Shwe, Village Headman (P W. No. 
2) says that on account of information 
received he wentto the houre of Po Than 
onthe 28th August last.” He found the 
house shut and empty, and’ he saw a human 
knee sticking out of the earth. The Police 
were sent for and also the appellant Mi 
Hein. The Sub-Assistant Surgeon of Thonze 
also came lo the spot and they then ex- 
humed a corpse, which was identified as 
being the corpse of PoThan. The headman 
then questioned Mi Hein on the mater: 
She told him that early on the morning of 
the 25th. August she went-to the Thonze | 
Bazaar, that on returning she did not find 
her husband in the house and that she 
then went and lived inher field hut. The 
medical evidence is tothe effect that Po 
Than received three wounds. Two of them 
were on the head and might have been 
caused by an axe. Thethird . was on the 
neck, cutting all the structures ofthe neck. 
This ‘last wound would have caused instan- ` 
taneous death. The other two wounds. were 
necessarily fatal but would not have caused 
instantaneous death. In the opinion of the 
medical witness Po Than must have died 
at least four days before the exhumation, 
The medical witness made a statement to 
this effect in.the committal Court but was 


. not questioned further on the point either 


there or inthe Sessions Court. He does not 
say on what he bases his opinion as ‘to the 
tme of death. : 

The appellant Pa Thee and his brother, 


x 
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one Thet Shé, were appatenily suspected of 
complicity inthe murder at a very early 
stage. Pa Thee was arrested, and on the 
dist August hemade a confession before 
the Fourth Additional Special Power Magis- 
trate of Tharrawady. According to that 

_ confession the murder was committed. by 
himself and his brother, Thet She, with the 
eonnivance of Mi Hein. Thet She was an 
ex pongyi, and hehad been putting up in 
the house of Mi Hein for about a month 
before the occurrence. There is evidence 
for the prosecution tothe effect that he was 
suspected of carrying onan intrigue with 
Mi Hein. Colour is lent to this suspicion 
by the evidence of Ma Ngwe Gaing (P. W. 
No. 8). It appears that whilst still a pon- 
gyi Thet She had cometo the house once 
before. According to Ma Ngwe Gaing he 
came again on the 21st July when he asked 
her totell Mi Hein that he had come for 
her sake. On Ma Ngwe Gaing telling 
Mi Hein this, she abused Thet She who 
slapped heron the back. That Thet She 
should have been allowed to stay in the 
‘house fora month afier this incident 
is certainly a good ground for suspecting 
that the two were on terms of intimacy. 
[Here His Lordship stated the confession 
made by Pa Thee andproceeded!. Sofar 
‘as the appellant, Pa Thee is concerned, I 
can see no good reason for not accepting 
his confession. When he made it he had 
been less than 24 hours in the custody 
of the Police and he adhered to the con- 
fession in the committal Court. In the 
Sessions Court he retracted his confession 
and stated that the Police had ill-treated 
and threatened tokill him. He gave ihe 
somewhat extraordinary explanation as to 
his adhering to his confession inthe com- 
mittal Court that his Pleader in that Court 
had advised him to make such a state- 
ment. He has not attempted to prove the 
alleged ill-treatment by the Police, and it 
is impossible to attach any weight to a 
story ofthis kind made at solate a stage. 
I agree with the learned Sessions Judge that 

’ sofar as Pa Thee is concerned, the con- 
fession must be accepted, and he must be 
found guilty of the murder. As regards 
Mi Hein, the case is not so simple. The 
Sessions Judge hasreferred to the case of 
Aung Hla v. Emperor (1), in which it was 
held thata confession by a co-accused 
‘when considered under the provisions of 
s. 30, Evidence Act, should be treated in 


(1) 135 Ind. Cas. 849; A I R 1931 Rang. 235; (1931) 
Or Cas. 875; 33 Or L J 205; 9 R 404; Ind. Rul, (1992) 
Rang. 65, ~ Boe ai 
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the same way as any other evidence in e 
the case. Whilst stating this as a pro- 
position of law, the learned Chief Justice 
was, however, careful to point out certain 
principles whichshould be considered in 
deciding the weight to be attached to such 
evidence. On pages 428 and 429* of his 
judgment he states:— 

“Such evidence is derived froma tainted source 
asisthe evidence ofan approver, and it is therefore, 
open to grave suspicion; further it is not subjected 
to cross-examination andfor that reason also it 
should not be regarded as evidence of any value 
against another accused who is tried jointly for the: 
same offence unless it is supported by some 
material corroboratiun upon which reliance can be 
placed.” 

The question then in this case is whether 
it can be said that the confession is 
sufficiently supported by material cor- 
roboration upon which reliance can be 
placed to justify theconviction of Mi Hein, 
{His Lordship discussed the evidence, and 
proceeded}. I donot consider that the con- 
fession has been sufficiently corroborated 
as against Mi Hein to justify her conviction. 
As regards Pa Thee the only question for 
consideration is that ofsentence. He gives 
his age as 18, and that apparently has been 
accepted by the Sessions Judge, who has 
not taken any medical evidence- on the 
point. He has been convicted almost entire- 
ly on hisown confession, and according to 
that confession he was acting under in- 
structions from, and semi-compulsion by, 
his elder brother, who was the prime mover 
in the affair and who alone would ` benefit 
fromthe murder. In these circumstances 
and in view of his youth I think ‘there is 
sufficient reason for not inflicting the ex- 
treme penalty inhiscase. I ‘would allow 
the appeal of Mi Hein and dirèct that she 
be acquitted and released so far as this 
case is concerned. I would confirm the 
conviction of Pa Thee but reduce the 
sentence in his case to one of transportation 
for life. 

Mya Bu, J.—TI concur. 

NA, Order accordingly. 

* Pages -of 9 k.—(Hd,] 


eee EN 


LAHORE HIGH COURT. 
Criminal Revision No. 308 of 1933. 
June 23, 1933. 
-  Appison, J. 
UMAR DIN— Accusep~— PETITIONER 
versus 
EMPEROR— RESPONDENT. 
Punjab Municipal Act (IIT of 19116, ss. 81,12] 


1983 
License fees--License not granted— Recorery of fees 
under s, 81, legality of—Proper remedy. 

License fees under s.12 of the Punjab Municipal Act, 
are only payable when licensesare granted. In cases 
where no license bas ever bien granted nor have they 
been.applied for the attempt to levy those fees by the 
distress and sale of the movable ‘property of the 
people, carrying on the various trades under s. €1 of the 
Punjab Municipal Act would be illegal, the proper 


remedy apparently being provided in sub-s, 5 of s. 
121 of the Punjab Municipal Act. 

Report.— There are 15 petitions for re- 
vision filed against the order of Lala Daya 
Ram; Magistrate, Second Class, of Phillaur, 
passed under s.81, of the Municipal Act 
for lhe recovery of Rs. 50, arrears of license 
fee.and these can be dealt with in one 
order. 

The petitioner and others are alleged 
to have carried on a tanning industry 
within the Municipal limits of Nurmahal. 
By resolution No. 2 of 1931 the Municipal 
Committee resolved dhat the money. due as 
balance of license fees be recovered from 
the petitioners under s. Sl of the Munici- 
pal Act and the list filed under my orders 
by the Public Prosecutor who contests the 
petition on behalf of the Municipal authori- 
ties, shows in each case from what period 
the money was due. The resolution is dat- 
ed the 21st April and the application was 
made on the lst of May tothe Tahsildar for 
recovery. Two ofthe tanners appealed to 
the Deputy Commissioner on.the 21st of May 
and their appeals were accepted on the 
16th ofJuly on the ground that the resolu- 
{ion was ultra vires because no license had 
ever been issued. It appears to have been 
the practice of the Committee merely to re- 
cord the names of the tanners in a register 
and collect from them the license fees yearly. 
Thetwo appellants whose appeals -were ac- 
cepted arenot included amongst the 15 
present petitioners. Accordingly, on the 
21st of November warrants of attachment 
were issued under s. 81 against those who 
had not appeared. On the 25th objections 
were filed before the Tehsildar that the 
application was ultra vires asit has been 
Bigned by the Clerk of the Committee, when 
according to the rules, it should have been 
signed either by the President, Vice-Pre- 
sident or Secretary: vide s. 81 of the Munici- 
pal Act. It was also objected that the 
petitioners never applied for licenses and 
therefore no license fee could be recovered. 
The Committee was represented before the 
Tehsildar by Counsel. Onthe 16th of De- 
cember, 1931, the Tehsildar recorded his 
opinion that the warrants were ultra vires 
but instead of dismissing the proceedings 


he sent the file to the Deputy Commissioner. 
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for orders, The Deputy Commissioner sent 
the file in original to the Municipal Com- 
mittee for necessary correction. The appli- 
cations were then signed by the President 
and the Committee in order to support them- 
selves, passed afurther resolution that the 
procedure they had adopted was correct and 
that their dues should be recovered. They 
then returned the file to the Deputy Commis- 
sioner who wrote on il: 

‘Cagree Orders to issue accordingly " 

During the pendency of the above proceed- 
ings the petitioners moved the Deputy 
Commissioner under s. 232 of the Punjab 
Municipal Actto cancel resolution No. 2 
(first resolution of the Committee) on the 
ground that it was ultra vires asthe proce- 
dure adopted for assessing taxes was wrong 
and the provisions of s. 121 had been ignor- 
ed. The Deputy Commissioner dismissed 
the petition on the 16th of September, 1931, 
refusing to interfere under s. 232 on the 
ground that an appeal ought to have been 
lodged. a 

On the 16thof January 1933 the Public 
Prosecutor appeared before me and admitted 
that none of the present petitioners had ever 
actually been issued any license. What 
appears to have happened is that a large 
number of persons including the petition- 
ers had carried on this tanning business for 
a numberof years probably before the 
Municipality had ever been constituted that 
the Commissioner had subsequently ordered 
that license fee should be recovered from 
them that the Committee, instead of order- 
ing the tanners to apply for licenses in 
the regular course and proceeding under 


“el. (5) 8.121 of the Municipal Act against 


those who did not, proceeded to open a sort 
of tax register and attempted to recover 
the money as a tax from every one then 
carrying onthis business. It is perfectly 
obvious that a license is not a tax and as 
pointed out by the learned District Magis- 
trate inhis appellate order Cated the 16th 
July 1931, the only remedy the Committee 
had against those persons who carried on 
tanning business without applying for a 
license, was under cl]. (5) of s. 121 of the 
Act:7.¢., that their business should be 
closed down and they should be fined, The 
procedure adopted against the petitioners 
was therefore initially illegal. 

Furthermore, the learned Magistrate be- 
fore whom the Committee applied for the 
issue of a warrant, having himself decided 
that the application was ultra vires Should, 
in my opinion, have dismissed it on his 
own Initiative, I know of no procedure 
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whereby ‘he could have reported the matter 
to a higher authority for orders. It is possi- 
ble that he might himself have allowed the 
petition to be amended by adding the signa- 
ture of the proper official as required by the 
Act but the order of the Deputy Commissioner 
instructing the Tehsildar to issue warrants 
after ‘having obtained the amendment was, 
in my opinion, a further irregularity. These 
proceedings are, after all, quasi judicial 
and I know of no authority under which a 
higher Court can order a lower Court to 
issue any judicial process against its own 
opinion. 

It’ has been argued by the Public Prosecu- 
tor that no revision lies against an order 
under s. 81; but Din Muhammad v. Muni- 


cipal. Committee, Amritsar (1), In re 
Dinbai Jijibhoy Khambata, 52 Ind. 
Gas. 670 (2) and Maya Das v. 


The Municipal Committee, Chiniot (8) are 
rulings to the contiary. Had the Municipality 
ever issued licenses, any arrears of license 
fee due from the licensees could probably 
have been collected under ss. 81 and 84: 
but without the issue of licensesI fail to 
sée how recovery under these sections could 
be legal. 

Under the circumstances I forward the 
revisions to the High Court with the recom- 
mendation that they may be accepted, the 
proceedings before the Magistrate beset 
aside and the warrants of recovery cancell- 
ed. 

- Mr. Anant Ram Khosla, for the Petition- 
ers. 

Mr. Achhru Ram, for the Respondent. 

Order.—I agree that license fees under 
s. 121 of the-Municipal Act are only pay- 
able when licenses are granted. In the 
cases before me no license has ever been 
granted norhave they been applied for. It 
follows that the attempt to levy these fees 
by. the distress and sale of ihe movable 
property of the people, carrying on the 
- various trades, under s, 81 of the. Municipal 
Act was illegal, the proper remedy apparent- 
ly being pr ovided in sub-s. 5 ofs. 121 of the 
Municipal Act. 

1, therefore,agree with the learned Sessions 
J udge,. accept the revisions and set aside 
the proceedings of the Magistrate for re- 
covery of the fees by warrant. 

_ Revision accepted. 
$ (b 23 P R 1903 Cr; 130 PL R 1903. 
(2) 52 Ind. Oas. 670; 21 Bom, L R 755; 200r L J 


702: 43 B 864. 
sÊ on 99 Ind. Oas 1030;. A.1 R-1927 Lah. 161; 28 Cr. L. 
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CALCUTTA HIGH COURT. 
Appeal from Original Order No. 394 
of 1931. 
6 May 19, 1933. 
C.C. Guosr, Acre. C. J., anD S.K. Guoss, J. 
HAZI ASIRUDDIN MONDAL— . 

J UDGMENT-DEBTOR - APPELLANT 
Versus 
LATIFANNESSA BIBI AND OTHERS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O XXI, r. 
22,0 XX, r. 12—Decree for possession— Subsequent: 
decree for mesne profits— Whether separate decrees— 
Fresh notice, whether necessary——Discretion of court 
under 0. XXI r 28 to dispense with notice : 

A final decree for delivery of possession of prop- 
erty was made on the 18th December, 1921, and- there: 
wasa further direction for enquiry into the mesne 
profits. There were enquired into and finally there 
was a decree for mesne profits on 3lst January, 1928. 
The decree for possession was put into execution in 
1920, Within a week after the disposal of that execution 
case the present execution case for mesne profits was 
started. It was urged by the judgment-debtors that 
as the decree for possession of the property was 
separate from the decree for mesne profits there should 
have been a fresh issue of notice under O. XXI, r 2: 

Held, that though the decree for mesue profits 
was paseed subsequently it did not follow that there 
were two separate decrees for the purpose of notice 
under O. XXI, r, 22 and a separate notice under r. 22 
was not necessaly. ` 

Held, fuyther, tbat under sub- -r (2) of r. 22 the court. 
is not bound to issue notice, if it considers that. the 
issue of such notice would cause unreasonable delay 
or would defeat the ends of justice. 3 

Appeal'against an order of the Subord 
nate Judge First Court, Pabna, dated the: 
4th July, 1931. 

Messrs: Dhirendra-Lal Kasigir and Sudhir, 
K. Kastgir, for the Appellant. 

Dr. Radhabinod Pal and Mr. J tendra: 
Mohan Banerjee, for the Respondents. 


` Judgment.—This is an appeal by the 
judgment-debtor in an execution proceed- 
ing, Theonly print is whether the exe- 
cution should fail for want of notice under- 
O. XXI, r. 22,’ Civil Procedure Code. It 
appears that there was a suit for partition 
in whicha final decree for delivery of 
possession of’ property was made on the 
18th December, 1924, and there was a 
further direction for enquiry into ihe 
mesne profits. These were enquired into 
and finally there was a decree for mesne 
profits on 3lst January 1928. The decree 
for possession was put into execution in 
Execution Case No. 55 of 1929. Within a. 
week after the disposal of that execution 
case the present execution case for mesne 
profits was started. ‘The point urged in 
this appealis that-asihe decree for posses- 
sion of the property was separate from 
the decree for mesne profits there should 
have been a fresh issue of notice under 
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. 0. XXI, r. 22. We -do not think that 
this point can be sustained. The decree 
for delivery of possession of property as 
also the decree for mesne profits were 
passed in the same suit having regard to 
the provisions of O. XX, r. 12, Civil Pro- 
cedure Code. The first final decree, which 
was made on the 18th December, 1924, 
gave. direction for enquiring into the 
mesne profits and this was necessary be- 
cause the amount of the decree had to be 
enquired into for the purpose of calculation. 
When this enquiry was finished the result 
was embodied in the decree for mesne 
profits, but it does not follow that there 
were two separate decrees for the purpose 
of notice under r. 22 of O. XXI. Moreover. 
the point has really’ no substance in this 
appeal, because . execution was still pro- 
ceeding and the judgment- debtor had notice 
and he appeared 


these have been disposed of by the exe- 
cuting Court. Moreover by sub-r. 
r. 22 the court is mot” bound 
notice, if it considers that ` 
such notice would 


In the present case the executing Court 


has held that as the present execution was’ 


started within a week after the disposal 
of Execution Case No. 55 of 1929 no ‘fresh 
notice -was necessary. In 
stances we think that there is no merit in 
this appeal. The appeal,-is therefore dis- 
missed with costs: 
mohurs. ` ere, 

A. -~ + Appeal dismissed. 


MADRAS HIGH COURT. 
FULL BENCH. 
Appeal against Appellate Order No. 
182 of 1931 
and - 
Appeal against Order No. 481 of 1930. 
January 18, 1933. 
RAMESAM, ANANTAKRISHNA AYYAR 
AND: CORNISH, JJ. 
M. N. NAGENDRAN CHETTIAR— 
APPELLANT 
versus z 8 
Musammat LAKSHMI AMMAL— .. 
RESPONDENT. 

Morigage—Prior and Puisne mortgages — Suit by 
each mortgagee without impleading the other—Rival 
purchasers’ in execution—Right to possession—Criterion 
—Priority of purchase—Proper remedy for wen 
out all rights, ; 
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5 and urged certain ob-. 
jections as tothe merits of the claim and: 


(2) of. 
to issue ` 
the issue of. 
cause unreasonable. 
delay or would defeat the ends of justice.’ 


these circum- 


hearitig fee five gold, 


Sastri, for the Respondents. 


> from her 
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When immovable property is hypothecated to one per= 
son (first mortgagee) and thereafter a second (puisne) 
mortgage (without possession) is created over the 
same property by the mortgagor in favour of a third 
person (second mortgagee); and each of the mortgagees 
files separate suits to realize money due on his mort- 
gage by sale, making the mortgagor only party to the 
suils, and in execution sales two different persons 
become purebasers, when a dispute is raised in ex- 
ecution proceedings, the purchaser whose purchase 
is earliest in point of time is entitled to retain posses- 
sion. ‘The rights of a simple mortgagee, who omitted 
to make subsequent puisne mortgagee or subsequent 
usufructuary mortgagee or subsequent purchaser of 
the equity of redemption, party to his suit, should be 
worked out in a suitfor saleto be instituted by him 
or his representative in interest. Chinnu Pillai v. 
Venkatasamy Chettiar (1) and Chinnaswami Padayachi 
v Darmalinga Padayachi (2), explained. Venkata- 
narasammahv. Ramiah (3), Nanak Chand v. Teluckdye 
Koer (4), Dirgopal Lal v: Bolakee (5), Venkata 
Somayajulu v, Kannan Dhora (6), Rangayya Chettiar 
v. Parthasarathy Naickar (i), Muhammad Usan 
Rowthar v. Abdulla (8), <Aicatli Moidin Kutty v. 
Chirayil Ambu (10), Kutti Chettiar v. Subramania. 
Chettiar (11), Mulla Vittil Seethi v. Achuthan Nair 
(19), Sukhi v Ghulam Safdar Khan (l4), Chinia 
Chandrama v. Gunna Seethan Naidu (15) and Ven- 
katasubharayudu v.: Nagamma (16), and other cases 
referred to, |p. 844, cols.1 42] | 


Appeal against an order of the Dis-~ 
trict: Court, Trichinopoly daled the 5th . 
October,'1931, and made in Appeal No. 184 
of 1931 preferred against an order -of the’ 
Court of the Subordinate Judge of Tri- 
chinopoly, dated the 7th July, 1931 and 
made in E. A. No. 250 of 1931 in O. 8. Nov 
12 of 1928 on the file’of the Court of the 
Subordinate Judge, Dindigul, and 
appeal against an order of the Court of: 
the: ‘Subordinate Judge, Madura, dated 
the Ist March, 1930, and made in E. A.No.. 
747 of 1929-in E: P. No, 101’ of 1928 in O, 8S. 
No. 13 of 1919 on the file of the Court of the: 
Subordinate Judge, Mayavaram. 


Messrs. T. M. Krishnaswami Iyer, B. R. 
Chakravarthi, K V. Sesha Ayyengar and: 
T. R. Ramachandr an, for the Appellants. , 

Messrs. T. R. Venkatarama Sastri, M. S. 
Vaidyanatha Iyer. and C. A. Seshagiri . 


Ramesam, J.—The facts out of 
which this second appeal arises may be- 
stated as follows. The respondent Lakshmi 
Ammal obtained a deed of maintenance 
deceased husband’s brothers in 
1918 under which a house was charged 


~ with the payment of the maintenance to 
- her. 


Theowners of the house also executed 
a second mortgage of it in 1922. As the 
maintenance was not paid up to the year 
1927, Lakshmi Ammal filed a suit O.8. 
No. 454 of 1927 without making the second 
mortgagee a party and obtained a decree. 
, Inexecution of the decree she was appointed, 
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“Receiver on 27th January, 1930, for realis- 
- -ation of the profits of the house and ap- 
propriating the same towards her decree. 
She got possession of the house in April 

- 1930. The second mortgagee filed a suit on 
- -his mortgage O.S. No.12 of 1% ¢ without 
| ‘making Lakshmi Ammal party and obtain- 
‘ed a decree and got the property sold. 
“Ib was purchased by Nagendran Chetty, 
-the appellant .before us on 28th January, 
1931. He sought to obtain possession of 

the property but was resisted by the 

respondent. The appellant applied to the 

District Munsif under O. XXI, r. 97, Civil 

Procedure Code, for the removal of the 

respondent's obstruction. The application 

was allowed by the District Munsif. There 
“was an appeal to the District Judge of 
Trichinopoly. The District Judge allowed 

Lakshmi Ammal's appeal. Nagendran Chetti 

files this second appeal. When the case 

came on for disposal before Madhavan 

Nair, J., he referred the matter to a Bench 

of two Judges. When the case came on 

accordingly before Jackson, J., and Mockett, 

J., it was thought that there was some 

conflict between Chinnu Pillai v. Venkata- 
. Samy Chettiar (1) and Chinnaswami Pad- 

ayacht v. Darmalinga Padayachi (2) -and 
they referred the matter to a Full Bench. 
. The case accordingly came on before us. 

' Thé first point to be noticed in the 
case is that the question now between the 
. parties is, who is. entitled to possession 
until a regular suit is filed in which the 
two mortgage rights are brought face to 
. face and can. be worked out? ‘lhe plaintiff- 
. Receiver in the. ` first suit was the first 

mortgagee and is also entitled to possession 
by reason of the order of the court ap- 
pointing her a Receiver for realisation of 
the mortgage amount. The purchaser in 


execution of the decree in the second suit- 


stands inthe shoes of the second mortgagee, 
By the general law a second mortgagee 
is entitled to redeem the first mortgagee. 

he first mortgagee before selling the 
property ought to afford an opportunity to 
the second mortgagee to redeem the first. 
Only after such an opportunity is given 
and not utilised can the first mortgagee 
sell the property free of both the mortgages 
for the realisation of the mortgage-debt. 
Similarly the second mortgagee in suing 
on his mortgage might have impleaded 


(1)-34 Ind. Cas 507; 40 M 77 at p 89,39 ML J 347; 
(1916) M QV N 245,19 M L T 217. 

(2) 139 Ind. Cas 309; 36 1, W 253; (1932) M W N 
142, A IR 1932 Mad. 566; Ind, Rul. (1932) Mad. 650; 
GIMLI 349, 56 M115, 9 St 
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the first mortgagee either offering to- 
redeem the mortgage, or asking for the 
sale of the property subject to the mort- 
g-20,0or praying for sale of the property 
tice of both mortgages and a direction 
ihat the prior mortgagee’s debt be first 
paid off and the amount due to himself 
should be paid out of the balance. `Un- 
fortunately the second mortgagee was not 
a partyin the suit of the first mortgagee 
and the first mortgagee was not a party in 
the suit of the second mortgagee. Thus 
up to now there has been no suit in which 
the two mortgagees, or persons whostand in 
the position of the mortgagees, have been 
brought face to face so as to enable them 
to work out the rights under the mort- 
gages according to the principles of law 
applicable to successive mortgages: Such 
a suit has yet to be filed. The question 
in this case is who, in the meanwhile, 7. e., 
until such a suit settles the dispute bet- 
ween the parties finally, is entitled to 
possession? Prior to the decrees the mort- 
gagors were the persons entitled to posses- 
sion the mortgagees being only simple 
mortgagees. By the order of appointment 
of Lakshmi Ammal as Receiver she has 
got a right to possession from January, 
1930, and the mortgagor’s right to posses- 
sion has passed to her. By the sale in 
execution of the second mortgage decreé 
in January, 1931, the mortgagor’s right to 
possession, if any, that remained in them 
passel to Nagendran Chettiar; but as 
already mentioned, toe mortgagor's right to 
possession had already passed to Lakshmi 
Ammal by the earlier order of January, 
1930. Applying our mind only to the 
right to possession and not to the priority 
of ihe mortgages, it is thus seen that no 
right to possession passed tc Nagendran 
Chetty because at~the time of the sale 
the mortgagors had no right to possession, 
it having already passed to Lakshmi Am- 
mal. Sofar, I have stated- the effect of 
the proceedings without reference to any of 
the-authorities. The second mortgagee’s 
right is notextinguished. His right is not 
first mortgagee’s suit to 
which he was nota party. He still therefore 
has got a right to redeem the first mort- 
gagee and realise by sale the. amount of 
both the mortgages, or without redeeming 
he may obtain a decree for sale and a 
direction that after such amount asis due 
to the first mortgagee is paid, the balance 
should be paid towards his own debt. 
These rights of his are not affected. Nor 
does any discussion about such rights 
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arise in the present proceedings which are 
confined merely tothe right to possession. 

‘I willnow examine the authorities.. In 
Venkatanarasammahv. Ramiah (3), there 
were two mortgages in 1864 and 1868.-The 


‘suit onthe first mortgage was in August, 


1871. The exact date of the suit on the 
second mortgage does not appear. It was 
also in the year 1871. The first purchaser 
was in thesuitonthe first mortgage. The 
learned Judges held that he was the person 


‘entitled to possession. Kernan, J., observed 


that this would be so until the rights of 
the mortgagees are worked out in a later 
suit. Innes,J., expressed no opinion on 
this matter and seemed to doubt whether 
the second mortgage is still on foot ` and 
capable of being - enforced. As will 
appear from later authorities this doubt 


of Innes, J., was not justified. The 
second mortgagee’s right is not lost 
because he is not a party to the 


first mortgagee’s suit. In Chinnu Pillai 
v, Venkataswamy Chettiar (1) Srinivasa 
Ayyangar, J., thus refers to Innes, J.’s obser- 
vations: — 

-“The other learned Judge though he did not 
express any final opinion thought thatthe second 
mortgagee’s right was practically extinguished. 
Nobody now contends that the latter view is 
correct.” 


I agree with these observations of -Srini- 
vasa Ayyangar, J. The second mortgagee’s 
right was certainly not extinguished in 
thatcase. Theonly point before their Lord- 
ships was the right to possession and as to 
that their decisionwas that the first pur- 
chaser was entitled to possession. ‘The 
doubt of Innes, J., regarding the right of 
the second mortgagee to realise his mort- 
gage amount was not necessary as the point 
did not arise. In Nanak Chand v. Taluck- 
dye Koer (4) there were. two mortgages 
dated July, 1868. Each -mortgagee filed 
asuit. In one of the suits the property was 
sold on 28th June, 1869. In the other suit 
thesale was on 24th September, 1872. The 
learned Judges held that the person who 
purchased in 1869 was entitled to posses- 
sion, and the priority of the mortgages 
need not be considered. -In-Dirgopal Lal v. 
Bolakee (5) there were two mortgages in 
the year 1868. In execution of the ‘second 
mortgagee’s decreethe property was pur- 
chased on 22nd April,1870. In execution 
of thefirst mortgagee’s decree the pur- 
chase was on 29th April,1870. It was ‘held 
that the purchaser in execution of the 
second mortgagee’s decree was entitled to 

3) 2 M 108. : f ` 

4) 5 O 265. 

4 50 269. i 
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possession. His possession was no doubt 
subject to the first mortgage right. which 
was in thé purchaser in the execulion 
of the first mortgage suit but until proper 
proceedings to enforce it are taken, the 
purchaser of 22nd April, 1870, was entitled 
to possession. The ground of the judg- 
mentis thus stated:— 

“As this is a suit for possession we consider that 
the party who first purchased the mortgagor’s in- 
terest and obtained possession, is entitled to retain 
possession as against the other.” 

- Both these decisions were by Garth, O.J. 
and Prinsep J. The decision of Venkata- 
narasammah v. Ramiah (3), was not referr- 
edto in them. Butallthe three decisions 
arein accord witheach other. In Venkata 
Somayajulu v. Kannan Dhora (6), there is 
first amortgage of 30th March, 1863, without 
possession and a second mortgage of 8th 
July, 1865, with possession, In the suit by 
the first mortgagee on his mortgage the 
second mortgagee was nota party. The 
purchaser in the salethat followed,it was 
held, was not entitled to eject the second 
mortgagee who had a right to possession 
by reasonof his possessory mortgage, but 
the priority between the two mortgages 
could be worked out in a subsequent 
suit. This caseis peculiar in that one. of 
the mortgages was a usufructuary mortgage 
anditself gave right to possession. In 
Rangayya Chettiar v. Parthasarathy Naicker 
(7) there were two mortgages. The first 
mortgagee obtained a decree without mak- 
ing thesecond one a party. It was held 
(by Shephard and Subramania Ayyar, JJ) 
that thesecond mortgagee was entitled to a 
decree for salesubject to the right of the 
representatives of the first mortgagee if the 
purchaser did not electto redeem. In a 
later case in Muhammad Usan Rowther v. 
Abdulla (8), Shephard, J., pointed . out 
that the language used in Rangayya Chettiar 
v. Parthasarathy Naicker (7), was open to 
exception. He observed:— : 

“The point actually decided has regard solely 
to the sufficiency ofthe decree made in favour of the 
second mortgagee.” . A 

There is no question ‘in that case ato 
the first mortgagee’s right to possession and 
the decree did in fact completely protect 
the rights of the first mortgagee who had 
bought. In the -last mentioned case 
Muhammad Usan Rowther v, Abdulla (8), 
the first mortgagee obtained a decree 
without - making the second one a party. 
He purchased ın execution sale and trans- 


7) 20 M120. 


i 5 M184. 
(8) 24 M 171. - 
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ferred his right of possession to a stranger, 
The second mortgagee afterwards brought 
another suil and obtained a decree for 
sale subject to the assignee’s rights. The land 
was sold and was purchased by the second 
mortgagee. It was held that the assignee 


from the purchaser in the first morigage’ 


suit was entitled to possession. Shephard, 
J., pointed out thet the case wes similar 
to Venkatanarasammah v. Ramiah (3) and 
to the two decisions in Nanak Chand v. 
Teluckdye Koer (4) and thatthese are dis- 
tinguishablefrom Venkata Somayajulu v. 
Kannan -Dhora (6). He criticised the 
language ofhis own judgment in Ran- 
gayya Chetliarv. Parthasarathy Naicker (7) 
and explained it. The facts of Ramanadhan 
Chetii v. Alkenda Pillai (9) resemble those 
of Dirgopal Lal v. Bolakeé (5). The second 
mortgagee who purchased the property 
in execution of his own decree was the 
earlier purchaser, the date of his sale being’ 
29th January. 1859, while the salein execu- 
tion of the first mortgagee’s decree was on 
27th September, 1889. It was held that 
the former was. entitled to possession. The 
decision in Akatti Moidin Kutty v. Chirayil 
Ambu (10) is similar to Ramanadhan 
Chetti v. Alkenda Pillai (9),the first purchase 
being in execution of decree on second 
mortgage. In Kutti Chettiar v. Subramania 
Chettiar (11) was held thatthe purchaser 
in the first sale was entitled to possession 
and that the purchaser in the second sale 
took nothing, The purchaser in the second 
eale wasnoat entitled to possession. The 
actual .suit being for possession, he was not 
entitled ‘to a decree. But it was also ob- 
served that therighis ofthe second mort- 
pagee were unaffected by the sale held in 
execution -ofthe prior decree iowhich he 
was not.a party, but those righis cannot 


he ‘enforced. in a suit for pcesession 
but only. in a suit for pcssession, 
redemption or for sale. The | decision 


in Venkatanarasammah v. Ramiah (3) 
and Nanak Chand v. Teluckdye Koer (4) 
nee again approved and it-was held 
that:i— ` 

“Not the dates of the mortgages ‘but of the several 
purchases have-to-be considered in decidiog the 
tight to possession.” 

In Mulla Viitil Seethiv. Achuihan Nair 
(12), the rights of asecond mortgagee who 
‘was not made a paityto thesuit on the 
earlier mortgage were very much dgis- 

~(9) 18 -M-502, 

(10) 26 M 486. 

11) 4 Ind. Cas. 1077; 82 M 485; 19M L J 728, 

12) 9 Ind. Cas, 513: 21 ML J23; 9ML T 431; 
(1911) M W N 166. : 
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cussed. It was observed that his rights 
were not affected by such a suit. Sub- 
stantially this is correct. His right to 
recover ,his mortgage-money, his right to 
have an opportunity of redeeming the 
earlier mortgage œ selling the property 
subject tothe righisof the first mortgagee 
always remains. ‘It may not be strictly 
right tosay that his rights are not in 
any way aifecied at all bythe earlier suit. 
There might be some difference inthe kind 
of remedy that is open to him after the 
first suit resulting ina purchase but in 
the main his rights are not substantially 
affected. Theactual case is one where the 
second mortgagee was entitled to possession 
and in this respect it resembled the deci- 
sion in Dirgopal Lal v. Bolakee (6). The 
next case Ihave got to refer to is the 
decision in Chinnu Pillaiv. Venkatasamy 
Chettiar (1). The learned Advocate for the | 
appellant Mr. Krishnaswamy Ayyar: con- 
tended thatthis case isinhis favour and 
that as a result of the observations in this 
case the decisions in Venkatanarasammah 
v. Ramiah (3) in the two cases is Nanak 
Chand v. Teluckdye Koer (4) in Muham- 
mad Usan Rowther v. Abdulla (8) and Kutti 
Cheitiar v. Subramania Chettiar (11) should 
be regarded as erroneous. There may be 
here andthere expressions in the judg- 
ment which seemto support this conten- 
tion of the learned Advocate. But if one 
carefully considers the facts of the case 
and the question in dispute with reference 
to which the observations were made, I do 
nat think this contention can be upheld. 
In that :case there were three mortgages. 
The purchaser in execution of a decree 
obtained without making the third mort- 
gagee a party held the rights of the two 
earlier mortgagees. The third mortgagee 
then filed a suit making the purchaser in 
executionof the earlier decree a party. 
Thus inthiscase we have not got a-suit 
ofthe later mrotgagee without making the 
person interested in the rights of ihe 
earlier mortgagees a party asin all the 
other suits. The actual question in the 
suit was.not one of right to possession 
but one relating to the form of the decree 
for the mortgage amount claimed by the 
third mortgagee, whereas in all the other 
cases discussed a further suit between the 
persons entitled to themortgage interests 
was contemplated asthe only one which 
can solve the priorities between the mort- 
gagees andthe actual suit in the decision 
involved only the right to possession. In 
the case of Chinnu Pillai v. Venkatasamy 


1933 


Chettiar (1), the actual suit was the suit 
relating tothe mortgage amount and nota 
right to possession. The _ Subordinate 
Judge gavea decree that the property 
should be sold free of all mortgages but 
the purchaser who had the right of the 
prior mortgagees in him must be paid the 
amount dueto him and only out of ths 
balance should the plaintiff getthe deeree 
for, the amount due to him, i. ¢., the decree 
he passed recognised the priority of the 


purchaser defendant and the actual decree - 


given wasone subject to therights of the 
purchaser, defendant. Only the form of the 
decree is not one directing asale subject -to 
the rights of the earlier mortgages:but one 
directing a sale free of all mortgages and 
the priority ofthe mortgages was to be 
worked outon the sale proceeds. The 
defendan!-purchaser in the earlier suit 
filed the second appeal to the High Court. 
_ His contention was that the plaintiff should 
first redeem him and was not entitled to a 
decree for salein the manner granted. by 
the Subordinate Judge. A little examina- 
tion of the merits of such a contention 
would show that it was unfounded. The 
property was either enough to pay the two 
earlier mortgages and would leave a bal- 
ance for thethird mortgage or it was not, 
The appellant’s apprehension wasthal the 
property may not be enough for his two 
mortgages. So he thought that the best 
contention he could put forward was that 
the plaintiff should redeem his two mort- 
gages andthus ensure his recovery of the 
whole amount due to him without running 
the: risk of ihe property being sold 
for an amount inadequate for his two mort 
gages. But surely there is no justice in 
such anattempt. If the property is inade- 
quate to pay thetwo mortgages there is no 
reason why the third mortgagee should pay 
him an amount larger than the value of 
the property. But if on the other hand the 
property is really worth more than lhe 
amount of the first two mortgages but there 
is an apprehension that it may nos fetch 
its. proper value in court sale, all that the 
appellant has todo is to bid atthe sale.up 
to the proper price so as to recover the 
whole of the amount dueto him. If the bids 
exceed the amount due to him he can stop 
further bidding. Hither way, whether he 
or another is the purchaser, once the bids 
passed beyond the amounts due to, him, the 
payment of his own debt was ensured and 
he could have no grievance against the 
decree actually passed. His insisting ona 
redemption by the plaintiff could not in any 
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way be supported. It was with reference 
to such a contention against the actual 
decree by the Subordinate Judge that all 
-the remarks inthat judgment were passed, 
That decision was not a- decision to the effect 
that the plaintiff in that case was entitled 
#0 a decree for sale of the property subject 
.to the prior mortgages. That was not the 
decree passed by the Subordinate Judge, 
and upheld by the High Court. The casiial 
remark at page 80 relicd on by the learned 
Advocate for the appellant is as follows :— 
“The learned Pleader for the appellant says, that 
if we decide that the plaintiffs are entitled to a decrea 
for sale subject to the previous mortgages, he ig 
content to leave the decree as it is.” 


This is different from saying that the court 
was prepared to pass a decree for sale sub- 
ject to the. prior mortgages and the case 
lays down no such proposition. In allsuch 
cases if there had not been the accident of 
a prior suit and a proper purchase the 
second mortgagee’s right may take three 
shapes. ` (1) If nobody representing the 
first mortgagee’s interest was made a party 
to the suit, he can’ get a decree for sale 
which as a matter of fact would afterwards 
be only subject to the rights of the first mort- 
gagee orany one representing him. But if 
eitherthe first mortgagee ora purchaserin 
execution of the first mortgagee’s suit was 
a patty to the second mortgagee’s suit, 
then he can get a decree (1) for redemption 
and a further sale or (2) for a sale free of 
the mortgages with a direction to pay off 
the prior mortgages and to recover his own 
amount out of the balance. In sach a suit 
with purchaser as a party a decree for sale 
subject tothe first mortgageis not open’ on 
account of the accident of the prior purcha- 
se. Butthisis notthe same as saying that 
the second mortgagee’s rights are affected, 
The right to recover his mortgage amount is 


“still unaffected. But out of the three pos- 


sible remedies involving differences in 
matters of procedure, two are still open but 
not the third. This only concerns the form 
of the decree and his rights are still remain- 
jng- unaffected. Equities of the situation 
require that the other two remedies are 
stillremaining open to him but not the 
particular form of sale sabjecl to the earlier 
mortgage, The learned Advocate for the 
appellant suggested that Ven«atanarasam- 
mah v. Ramiah (3), was dissented from in 
this case. There is no such thing. The 
observationsof Innes, J., in his judgment 
raising the question whether a seqond mort- 
gagee'’s right was totally extinguished or 
subsisted for being worked out in a later 


E 
“38 
suit were. dissented from. The learned 
Judge : (Srinivasa Ayyangar, J:) sums up 
his propositions ab the end of the judgment. 
In.para. 7. it was.said that the second mort- 

agee .- ie ae é 

“can bring his own action for sale making the mort- 
gagora party ifthere had been no sale in the first 
mortgagee's suit “` ~ > 

Ts is: unexceptionable. Then it was 
said: ; ; 

“Or if there had beena sale -making the purchaser 
aparty.in his capacity of the ultimate owner of the 
equity of redemption; and the purchaser in the second 
mortgagee’s execution sale gets a good title to the 
property.” ee = a oe E 

These remarks are not- made with refe- 
rence to a right to fpossession but wıth 
reference tothe mode of working out the 
mortgage itself-and nothing was said in this 
paragraph as tohis getting a decree for sale 
subject to the earlier mortgages. The 
actual decree was for sale free of all the 
mortgages. 
was perfectly correct and any other remarks 
which seem to support the appellant must 
be taken with reference to the facts ofthe 
case andcannot be taken to overrule the 
long’ catena of cases beginning with 
Venkatanarasammah v. Ramiah (3), and 
ending with Cangayam Venkata- 
ramana Iyer. v. Henry James Colley 
Gompertz (13). In that case the pur- 
chaser, who stood also in the position of 
the purchaser of the mortgagor’s right 
besides standing inthe shoesof the earlier 
mortgagees might if he liked, have offered 
to redeem _thé:‘plaintiff's mortgage and 
sought a decree for sale to recover the 
amount of all the three mortgages, but 
this of course did not suit him. He wanted 
the plaintiff to ;redeem him, but the plaintiff 
‘could not be so compelled. The last deci- 
sion is in Chinnaswami Padayachi v. Dar- 
“malinga Padayachi (2), (Waller and Pan- 
dalai, JJ.) which also examined the earlier 
decisions and is: substantially to the same 
effect as indicated by me. The suit in 
Sukhi v. Ghulam Safdar Khan (14), was not 
a suit for possession but was a suit in 
which the relative rights of all the mort- 
gagees were being worked out and it was 
held that the person who obtained a fore- 
closure decree on the first mortgage with- 
out making the later mortgagees as 
parlies could use his mortgage as a shield. 
It is substantially in accord with all the 
decisions I have examined. "In myopinion, 
-(13). 3L M425. >. : Lo = 
-+ (14) 65 Ind. Gag. 151; 43 A. 469; (1921) M W N 445; 
14 L W 162. 26 O WN 279: 42.M LJ 15:30M LT 
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leaving aside Rangayya Chettiar v: Partha» 
sarathy Naicker (7), which was doubted by 
Shephard, J., himself all the decisions -I 
have examined including that in Chinnu, 
Pillai v’Venkatasamy Chettiar (1) are consis- 
tentand thereis no conflict between them 
provided we remember the particular right 
in question in each case and thatthe remarks 
in this judgment were . made with reference 
to that particular right. In some ofthese 
judgments language is used for instance 
that the second purchaser in the second 
suit. purchased nothing. This would not be 
strictly accurate. He -did purchase some- 
thing. What ismeant .by ‘nothing: is that, 
he didnot get the right to -possession -as 
against theearlier purchaser but as against 
the mortgagor he purchased something. 
But that incomplete something has got to 
be worked out in a later suit. . The decision 
in Chinta Chandrama.v. Gunna Seethian 
Naidu (15), does not help the appellant as 
the suit was for possession, and to attempt. 
to amend it into oneto work out the mort- 
gage was refused. I:doubt the correctness 
of the decision in Venkatasubbarayudu. v. 
Nagamma (16). In.my opinion, all other 
decisions are in accord. The decisions in 
Venkatanarasammah v. Ramiah (3), Nanak 
Chand v. Teluckdyekoer (4), and Dirgopal 
Lal v, Bola Kee (5), have never been dis- 
approved and are good law. The appeal 
fails and ought to be dismissed with 
costs. E 
After the respondent's maintenance decree 
is satisfied, the .appellant is entitled to. 
possession but we think it will be subject 
to the respondent's charge for future 
‘maintenance. . 
C. M. A. No. 481 of 1930 — ore 
It follows that this appeal fails and is. 
dismissed with costs. This dccs not affect 
the appellant’s remedies in another suit 
for realisation of his mortgage amount. 
Anantakrishna Ayyar, J.—The main- 
question oflaw that arises for decision in 
these two appeals is the same, and ib is 
this. Whenimmovable property is hypo: 
thecated toone person (lst mortgagee) and 
thereafter a second (puisne) mortgage. 
(without possession) is created over the 
same property by the mortgagor in favour. 
of a third person (second mortgagee), and 
eachof the mortgagees files separate suits 
torealize money due on his mortgage by 
sale, making the mortgagor only party to 
_ -(15) 183 Ind. Cas. 497; 61 M-L J 316; 33 L W 648; 
A [R193] Mad 512; Ind. Rul. (1931).Mad. 737. 


(16) 127 Ind. Oas. 298; 59M L J 39;AT R1930 
W 520; Ind. Rul, (1930) Mad 
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the suits, and in execution sales two diffe- 
rent persons become purchasers, when a 
dispute is raisedin execution proceedings 
orin a separate suit for possession simpli- 
citer, which of the purchasersis entitled to 


such possession, before the rights ofparties - 


- are worked out in a proper suit to which all 
persons interested are parties. 
Both the mortgages are simple mortgages 
(hypothecations, without possession). In 
the first mortgagee’s suit to recover money 
by sale, the second mortgagee was not made 
a party, but only the mortgagor. Bimi- 
larly, in the second mortgagee’s suit to 
recover money by sale, the first mortgagee 
wasnot madea party, but only the mort- 
gagor. Hach of the mortgagees obtained a 
decree in his suit, and in execution sale, 
separate persons became the auction-pur- 
chasersin each. In the appeals before us, 
the question was raised in execution pro- 
ceedings as to which of the auction-purcha- 
gers was entitled to possession. The auction 
sales by court were held on different dates. 
There is no question of lis pendens -in 
these appeals. The question is which ‘of 
the auction-purchasers is entitled to posses- 
sion in the circumstances. i 
In oneof the suits, in execution proceed- 
ings a Receiver was appointed. with a view 
to realize the decree amount by taking 
possession of the properiies and applying 
the income thereof. towards the decree 
amount. As possession was taken in exe- 
cution, we may take it that, from the legal 
point of. view, the substantial question for 
decision in the two appeals is the same, 
Both the mortgages were simple mort- 
gages. Under s. 53 of the Transfer of Pro- 
perty Act, the rightofa simple mortgagee, 
so far asthe mortgage property is concerned, 
is to have the mortgage property sold and 
the proceeds of the sale applied so faras 
may be necessary in payment of the mort- 
gage amount due to him. See also s..67. 
. Å simple mortgagee as such has no right to 
possession of the mortgage property, -but 
his rightis only a right of sale ofthe said 
property. There being no question of lis 
pendens raised in these appeals it seems to 
me that in answering the question the defi- 
nition of simple mortgage and the exact 
rights of a simple mortgagee with reference 
to the mortgage pioperty should be kept 
in view. 
-InSri Raja Papamma Rao v. Sri Vira 
Pratapa Ramachandra Razu (17), Lord 
Hobhouse in delivering ` the' judgment of 
the Privy Council made these observations 
MIN) 19 M249. . ‘ wae BR: 
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at page 254 *:— ` ts 

“lf indced the matter were new it might reason- 
ably be argued that the terms of a simple mortgage 
justify usufructuary possession; but long practice, 
now embodied ina Statute, has settled that the remedy 
of the mortgagee is a judicial sale”. 

In Vyapuri v. Sonamma Boi Ammani (18) 
Justice K, Srinivasa Ayyangar, observed 
as follows:— “In Roman Law there was, 
it seems in later times, no distinction bet- 
ween a pignus and hypotheca, and in both 
forms of mortgage the mortgagee was en- 
titled to the possession of the mortgaged 
property. In pignus thé possession was 
given to the mortgagee at the time of the 
transaction, while in hypothecation the mort- 
gagee was entitled to obtain possession aftér 
debt became due. [Hunter’s Roman Law 
pages 436 and 447 (remedies), Salkowski's 
Roman Law at page 485, and Mackledey’s 
Roman Jaw at page 285]. It is instructive 
to note that Lord Hobhouse thought that 
except for long practice and the Transfer 
of Property Act, it might be reasonably 
argued that a simple mortgagee in India 
is entitled to usufructuary possession under 
the termsof his contract afler the mortgage 
debt became due.” | 

Under the Transfer : of Property Act, a 
simple mortgagee is not entitled to posses- 
sion of property, but his right is tohave the 
mortgage property sold with a viewto havs 
the mortgage debt discharged. If all per- 
sons interested inthe mortgage property or 
theright of redemption be made parties: to, 
a suit ona. mortgage, the court could pass 
the appropriate decree working out the 
rights of all persons interested. Unfortun-< 
ately, inspite of facilities afforded: by re- 
gistration of documents, it often happens 
that the first mortgagee files his suit mak- 
ing his mortgagor only party to that suit, 
leaving out the puisne mortgagee or the 
purchaser of the equity of redemption. 
Similarly, a puisne mortgagee in his suit 
often makes only the mortgagor a party but 
not the purchaser of the equity of redemp- 
tion; and though the puisne mortgages is 
not bound to make the prior mortgages 
party to such a suit, itis clear that a fur- 
ther suit on the prior mortgage would be 
inevitable. The expense and inconvenience 
incurred by making all subsequent mortg-. 
agees, and purchasers of the equity . of re- 
demption, parties to the suit should. be taken 
when compared. with the 
trouble that otherwise invariably arises 

(18) 31 Ind. Cas. 412; 39 M. 811 at p826; 29 M L.F 
pr W 1080; 18 M L T 436; (1915) Me W N 927. 
Page of 19 M—| Ed.] 
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subsequently. As observed in Jones on 
Mortgages Vol. IL, para. 1395, “it is in many 
cases a matterof much expense and incon- 

_venience to join as parties all the subse- 
quent incumbrancers; but itis much more 
expensive and inconvenient to omit any”. 
One cannot impress too much on the litig- 

„ants in India the importance of the above 
‘observation. 

_ I am not suggesting that a suit filed by 
the first mortgagee without impleading the 
subsequent incumbrancers etc., should be 
dismissed on that ground. That isnot what 

“the Civil Procedure Code provides. for. 

. Whether the first mortgagee was personally 
aware of the existence of the subsequent in- 
-cumbrances or‘ not (see Ghose on Mortgages 

. Vol. II, page 933) ‘his: ignorance cannot 

_affect the right ofany person interested in 

the equity of redemption’ and a decree ob- 
tained by him would not prejudicially affect 
the rights of the subsequent incumbrancers 
who were not parties-to his suit, though it 

“will no doubt bind the persons who are 
-actually parties tothe decree. In such cases 
.the question arises whether the first pur- 
chaser in point of time isor is not entitled 
_tohave and retain his possession tilla proper 
suit-is instituted—to which he is made a 
party to adjudicate on the rights of all the 
. persons interested. Similar questions have 
arisen for decision in this and other courts. 

But before I go into the decisions I should 
state that to my mindthe principle is very 
clear. A simple mortgagee has no right to 
possession. The right to possession remains 
in the mortgagor who is entitled to deal 
with the same in any way he likes. He may 
create a subsequent usufructuary mortgage 
in favour of another and give him posses- 
sion; or the mortgagor may sell the equity 

-of redemption to a stranger and put him ih 
possession. In all these cases, the person who 
gets possession paysconsideration for -the 
same, just inthe same way as the prior 
‘simple mortgagee has paid consideration 
for acquiring an interest in the property 
as simple mortgagee. The rights of persons 
thus in possession could not be prejudiced 
py the conduct of the prior simple mortg- 
agee in filing a suit to recover money hy 
sale ofthe properties, to which suit such 
personsin possession were not made parties. 
The right of the simple mortgageeto have 


a decree for sale is not in any way enlarged. 


by his omission to make persons in posses- 
‘sion parties to the suit. A person’s rights 
could not be enlarged by an omission made 
“by ‘him’; nor could any person take advant- 
nge of a default or omission made by him, 
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lis pendens apart, it seem 
clear on principle, that a person who -has 
acquired a right to possession on the date 


-of a simple morigagee’s suit could not in 


any way be prejudiced regarding that right 
by the result of adecree or proceedings in 
that suit to which-he wasnot party. Such 
a person could not be compelled to redeem 
such prior mortgagee or subsequent purchas- 
èr in execution of such mortgagee’s decree. 
The rights conferred by the prior mortgage 
should, in such circumstances, be worked 


- out, as. against such persons im possession, 


only by a fresh suit for sale, if it be other- 
wise maintainable. : 

In decided cases,.one finds general expres- 
sions used by learned Judgesin discussing 
rights of parties withreference to mortgage 
suits, which are likely to lead to confusion 
if some stray sentences from such judg- 
-ments be sought to be taken as laying down 
. the law, irrespective of the other sentences 
in such judgments, the facts of the case 
and the actual decision in the suit. One 
will have to see what the actual decision 
was, and what exact contentions were. in 
fact put forward by the contending parties 
also, who had possession and how the 


same was acquired and when, and the nature - 


of .the proceedings in which possession was 
taken. If these and other relevant circum- 
stances are ascertained and kept in view, 
it seems to methat almost all the decisions 
[except Venkatasubbarayudu v. Nagamma 
(16) by one learned Judge] that were quoted 
-to us could be reconciled. I am far from 
saying that there arenot observations in 
-some of the judgments which, taken by them- 
selves, would not betoo wide; further, there 
_are some observations which are quite obiter, 
with reference to points not necessary for 
the actual decision in such cases. Butthe 
“various decisions themselves seem tə be 
-generally reconcilable to one another andin 
accordance with sound legal principles and 
in my view, the law of mortgages, relating 
tothe point now under consideration, should 
be taken to be well settled so far as our 
courts are concerned. 
I now proceed toconsiderthe important 
-decisions to which our attention was drawn. 
In. Venkatanarasammah v, Ramiah (3) 
decided before the Transfer of Property Act, 
the first mortgagee became purchaser in 
execution of his decree in a suit to which 
the second mortgagee was not a party. As 
the dateof sale under which the first mor- 
tgagee purchased was prior to the sale 
under which the second mortgagee claimed 
possession, it was held that the earlier 
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purchaser was entitled to possession, subject 
‘to the substantial rights of the parties being 
“worked out in a proper suit. Tothe actual 
decision of the learned Judges in'that case, 
no exception could betaken : but there are 
observations in the course of the judgments 
‘which are open to objection. One of the 
learned Judges went so far as to observe 
whether the defendant's mortgage was still 
on foot and capable of being enforced, be- 
ing apparently of opinion that the defend- 
“ant’s mortgage right if still existing was 
‘barred of any further remedy, though the 


other learned Judge simply remarked that . 


the court could not give effect to the de- 
‘fendant’s ‘mortgage in that suit, but 
must leave the defendant to assert his 
rights on foot of it ashe may be- advised. 

In I. L. R. 5 Calcutta, there are 
two cases relevant to the question, one 
“Nank Chand v. Teluckdye Koer (4) and 


other Dirgopal Lal v. Bolakee (5) boih by ` 


‘Sir Richard Garth, ©. J., and Justice 
Prinsep. The learned Judges held that in 
such cases no question could arise as to 


which mortgage was prior in point of time, ` 


observing thatthe real question that has to 
‘be decided was which of the parties could 
prove a prior title to possession. In one 
of those cases both the mortgages bore the 
‘game-date, and in the other case, the second 
-mortgagee was the first purchaser in point 
of time. 
In Ramanadhan Chetti v. Alkanda Pillai 
(9) the first purchaser was held entitled to 
-~ obtain possession, subject to the rights of 
parties being adjudicated in a proper suit. 
‘The learned Judges, Best and Subramania 
Ayyar, JJ., observed as ‘ollows at page 502*: 
“For the purposes of this suit, the fact that, by 
reason of plaintiff's purchases of this plaint land, the 
mortgagor's interest therein had ceased to exist. prior 
to the defendant's purchase is sufiicient for bolding 
that plaintiff is entitled to the declaration and injun- 
ction asked for in his plaint.” ; 
Similarly, in Muhammad Usan Rowthar 
v, Abdulla (8), Shephard, J., observed, 
(Boddam, J., concurring) 
“These cases are plainly distinguishable from the 
case in which the second mortgagee has taken pos- 
session under his mortgage. lt stands to reason that 
the right to possession so obtained cannot be aifectéd 
by the result of a suit on the first mortgage in which 
the mortgagee in possession was’ not made a party.” 
And later on 
“It is a necessary consequence of framing a decree 
in the manner in which the decree now being. executed 
has been framed that further litigation should ensue. 
Practically the question we have to decide is who 
-Bhall take the first step in,that litigation? In my view, 
it is the respondents who. must take the first move, 
since the appellant was in possession under a title 
prior to that acquired by the respondents.” 
*Page of 18 M— Ed ] 
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There the second mortgage was one-with 
possession and the second mortgagee was not 
made a party to the first mortgagee’s suit.- 
It was held that the first mortgagee was 
not entitled to dispossess such a second 
mortgagee in possession in execution pro- 
ceedings. - 

In Akatti Moidin Kutty v, Chirayil Ambu 
(10) the learned Judges held that in such 
cases priority must be determined, not by 
reference to the dates ofthe mortgage docu- 
menis, but according to the dates of the 
“Bales. 

Entholi Kizhakki Kandy Kanaran v. 
Vallath Koylil Unnooli 19) was a case decid- 
‘ed by Bodham and Miller, JJ., where the 
first mortgagee had not made the subse- 
‘quent purchaser of the equity of redemption 
.in possession of the properties, party to his 
suit, and it was held that the auction-pur- . 
‘chaser in the first mortgagee’s suit was not 
entitled to sue for possession simpliciter, as 
allthat passed to him at the court sale in 
such a suit was the right of, the first mort- 
gagee asa simple mortgagee. 

Similarly, in Kutti Chettiar v. Subrama- 
nia Chettiar (11), it was held by Sir Arnold 
White, C. J., and Justice Abdur Rahim 
that the interests of the judgmenut-debtor 
passed to the purchaser at the first sale, and 
‘the purchaser at the second sale of the 
judgment-debtor’s interest in the property 
took nothing, as the judgment-debtor had 
then no saleable interest in the property, 
and that the suit filed by the purchaser in 
the 2nd sale simply to recover possession 
was not maintainable. i 

- In Chinta Chandramma, v. Gunna Seethan 
Naidu (14) I had to consider practically the 
same question. The first mortgagee filed a suit 
against the mortgagor only, without making 
the purchaser of the equity of redemption who 
„was in possession of the property a party 
to the suit. It was held that the auction- 
purchaser could not dispossess such purcha- 
ser of the equity of redemption in similar 
‘circumstances. The case wassimilar to the 
one in Entholi Kizhakki Kandy Kanaran 
v. Vallath Koylil Unnooli (19), After discuss- 
ing the rights of parties in such cases, the 
court (Justice Reilly and myself) held that 
the auction-purchaser’s suit in such cases 
‘should not be one simply to recover pcsses- 
‘sion, but should be one to enforce the first 
‘mortgage. That principle applies to the 
present case also. The question has been 
recently discussed by Waller and Krishnan 
Pandalai, JJ., in Chinnaswami Padayachi 
v, Darmalinga Padayachi (2). The earlier. 

(19) 30 M 500, 
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cases are noticed in extenso, and the same 
result has been arrived at by the learned 
Judges. Tothe same effect is the decision 
ofa Full Bench of five learned Judges of 
the Allahabad-High Court reported as Hargu 
Lal Singh v. Gobind Rai (20) the facts of 
which were similar to the facts in Entholi 
Rizhakki -Kandy Kanaran v; Vallath 
Koylil Unnooli (19) and Chinta Chandramma 
v. Gunna Seethan Naidu (15). 

The reference to the Full Bench on the 
present occasion has been caused because 
of a contradiction between Chinnaswami 
Padayachi v. Darmalinga Padayachi (2) 
and Chinnu Pillai v. Venkatasamy Chettiar 
(1). On going through the. judgment in 
Chinnu Pillai v. Venkatasamy Chettiar (1) 
I find that there were three mortgages in 
that case and thatthe third mort- 
gagee the plaintif in the latter 
suit was not joined as a party to the earlier 
suit on the2nd mortgage. The first defend- 
ant.was the mortgagor. In execution of 
the 2nd mortgagee’s decree, the property 
was purchased by the 2nd defendant, who 
also redeemed the first mortgage (on which 
alsoasuit evidently had been brought and 
a decree obtained). The 2nd defendant 
contended that the plaintiff's only remedy 
was toredeem the first two mortgages which 
were then vested in him (the 2nd defendant), 
The lower Court held that the properties 
should be sold free of all mortgages and 
that the proceeds of the sale should be 
applied first in payment to the 2nd defend- 
ant of the amounts due under the first two 
mortgages, and the balance, if any, should be 
applied towards the discharge of the third 
mortgage held’ by .the plaintiff. Against 
that decree the 2nd defendant (who, as 
already stated, represented the first mort- 
gagee and also the rights of the auction- 
purchaser in the second mortgagee’s suit) 


preferred an appeal tothe High Court. The. 
‘appeal was dismissed, No objection could’ 


‘petaken tothe actual decree passed in that 
case» No doubt in the course of a very long dis- 
cussion contained in the judgment, there are 
wascertain observations which, taken apart 
from the facts of the case, would be too wide 
and dubious, if not open to objection. But, 
as already remarked, the observations of 

‘the learned Judges especially in such 
mortgage suits should be taken along with 
the facts of the cases, keeping in mind, 
who was in -possession of the property, and 
under what right, and also the decrees ac- 
tually pagsed in such cases. The learned 
Judges while in their turn criticising the 

(20)-19 A 541. 


NAGENDRAN OHETTIAR V. LAKSHMI AMMAL. 


144104. 


decision in Venkatanarasammah v. Ramiah 
(3) and Venkatagiri v. Sadagopa- 
chariar (21) have themselves made 
certain observations rather too wide, unless 
those aye taken with the facts of the case 
and the actual decision thereon. 

. The Full Bench decision in Mulla Vittil 
Seethi v. Achuthan Nair (12) is in favour of 
the view we are inclined to take, and isin 
consonance with the actual decision in the 
several cases quoted above. The facts 
of the casein Mulla Vittil Seethi v. Achu- 
than Nair (12) resemble the facts of the 
cases in Entholi Kizhakki Kandy Kanaran 
v. Vallath Koylil Unnooli (19) and Chinta 
Chandramma v. Gunna Seethan Naidu (15). 
The Full Bench held that the first mortgagee 
who purchased the property in execution 
of a decree on his mortgage was not entitled 
to a decree for possession against the.puisne 
mortgagee with possession who was not im- 
pleaded in the first mortgagee’s suit. , 

In Het Ram v. Shadi Lal (22) the Privy 
Council observed: . 

“As their Lordships have already indicated, the 
second mortgagee not having been made a party, 
was not affected by the decree made in the (first 
mortgagee’'s) suit. of 1892.” 


As already remarked, a simple mort-. 


gage does not confer on the mortgagee, 
“the right to possession of the property 


but only a right of sale thereof.. The 
right to possession remains in the mort- 
gagor who is entitled totransfer possession 
to anybody he likes, in spite of the fact 
that he has created thereon, simple mort- 
gages already. The person to whom such 
possession is transferred may be, a -2nd 


. usufructuary mortgagee, or the purchaser 


of equity of redemption from the mort- 
gagor after the simple mortgage or a 
purchaser in court sale might have obtained 
pcessession in execution of a money decree 
to which the mortgagor wasa party. Such 
a decree might be a mere money decree, 
or it may be a decree for sale passed at 
the instance of a simple mortgagee whe- 
ther he be the first simple mortgagee. or 
a puisne mortgagee. The purchaser of 
the mortgagor's rights in such cases would 
be entitled to be put into possession of 
the property. He has purchased suchright 
to possession for valuable, consideration; 
and that being so, he could not be depriv- 
ed of such possession except by proceed- 
ings properly taken by such mortgagee 
21) 10 Ind. Cas. 83: 22 M L J 129. 

(ba) as Ind. Oas 798;40 A 407 at. p410;5P.LW 
18; 16 A 1. J 607; 35 MLJ1; 24 M L 192; 28 O0LS 
188; (1918) M W N 518 20 Bom L R7988: 22 OWN 
(PO). L W 550; 12 Bur. L T 73; 491 A-130 
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for proper relief, making snch purchaser. 
in: possession, party to the same. It is 
elementary law thata person's rights could 
nót- ordinarily be affected by procéedings 
to which he was not party. The mortgagor 
could not represent such , person in pos- 
session, in. proceedings instituted after 
such person had acquired right to posses- 
sion. Questions of lis pendens apart, the 
person who first acquired the right to 
possession that is, first in point of time, in 
proceedings to which the mortgagor was 
a party if the acquisition was by virtue 
of court proceedings, or privately from the 
mortgagor if the same be effected outside 
couris, would be entitled to have and also 
to retain such possession, till a proper 
suit isinstitutéd by. the mortgagee concern- 
ed (or the ‘auction-purchaser in his suit) 
after making also such person. in possession, 
party to the same. It is not right to say 
that the right of the person thus entitled 
to, or actually in possession, is only to 
redeem the prior mortgage. No doubt 
such a person would be entitled to redeem 
the prior mortgage, but he could not be 
compelled to do so (as if that was the only 
thing he was entitled to), if having regard 
to the value of the property and the amount 
of the prior mortgage, he should not think 
it profitable or worth his while to do so. 
A.simple mortgagee, whether. he be the 
first mortgagee or puisne mortgagee, conld 
not take advantage of his own omission 
in making persons in possession of the 
property, parties to his suit; nor could he 
contend that the right of such a person 
in possession is only to redeem the prior 
mortgage. A simple mortgagee’s right is 
prima facie one to have the mortgage 
property sold. Such amortgagee does not 
acquire higher or further rights by filing 
(what may be called for the present purpose) 
an ineffective suit by omitting to make 
persons entitled to possession and puisne 
mortgagees, parties to the same. Such a 


result could not. be avoided by the plea 


of want of notice, on the part of the prior 
mortgagee, of the subsequent transactions 
relating to the property. Equity of redemp- 
tion and right to possession are valuable 
‘Tights in rem’, and persons who have 
properly acquired such rights could -not 
be prejudiced in their legal rights simply 
because the prior simple | - mort- 
gagee had not personal knowledge -or 
“notice of the same. Cases of» choses in 
action might be different. 


In some of the cases, the second mort- _ 
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gage was a usufructuary mortgage with 
possession: See Muhammad Usan Ruwthan 
v. Abdulla (8). It is clear that such 
second mortgages could not be dispossessed 
by the auction-purchaser in the first mort- 
gagee’s suit, when he was not made party 
bo such suit. In other cases, both the 
morigeges were simple mortgages, but 
the second mortgagee sued first and obtained 
a decree, and in the auction sale the mort- 
gagor's right to possession was purchased by 
athird person as ihe auction-purchaser. 
When such auction-purchase was made 


-prior in point of time to the sale held in 


execution of the first mortgagee’s decree, it 
auction-purchaser 
was entitled to, and also to retain, pos-- 
session. The same result was arrived at 


when the first auction-purchase was made 


in execution of the first mortgagee's suit, 
but emphasis was laid on such auction. 
sale being prior in point of time to the 
auction’ sale held in’execution of the second 
mortgagee’s suit. It is expressly mentioned 
that the priority in the date of the mort- 
gage does not matter, but that the deciding 
factor is the priority in the date of sale 
which carries with it the right to posses-. 
sion. I need not repeat that, in the present 
case, there is no complication caused by 
the application of the doctrine of lis 
pendens to these guits, . 

This is the view expressed by Dr. Rash 
Behari Ghose inhis “Law of Mortgagesin 
India”, see 4th Edition pages 621 and 622. 
The first mortgagee, or auction-purchaser 
in the suit filed by the first mortgagee, 
could in ‘such circumstances only call for 
the sale of the property, if he is not 
redeemed by the persons left out in such 
suit; he would be entitled to a first charge 
on the proceeds to the extent to which the. 
purchase money was applied in payment 
of the mortgage debt (page 621). And 
at page 623, the learned author expressly 
states 

“I may here observe in passing that as between 
two rival purchasers, the title to the outstanding 
equity of redemption is determined by the priority, 


not of the respective mortgages, but of the respective 
sales, 


Having regard tothe actual decisions in 
Venkatanarasammah v. Ramiah (3), Chinnu 
Pillai v. Venkatasamy Chettiar (1), and 
Chinnaswami Padayachi v. Darmalinga 
Padayachi (2), I am not able to find 'any 
contradiction in principle in the said 
decisions. I hold that the purchaser whose 
purchase is earliest in .point of time is 
entitled to retain possession in such cases, 
and that the rights of a simple mortgagee, 
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who omitted to make subsequent puisne 
mortgagee or subsequent usufructuary 
mortgagee or subsequent purchaser of the 
equity of redemption, party to his suit, 
should be worked out in a suit for sale to 
be instituted by,him or his representative-in- 
interest. 

In this view, it follows that the Civil 
Miscellaneous Appeal should be dismissed 
with costs. 

In the Civil Miscellaneous Second Appeal, 
it is necessary to observe that as soon as 
the decree in execution of which the 
Receiver was appointed, is satisfied, the 
auction-purchaser (appellant before us) 
would be entitled lo possession, since no 
absolute right to possession (but only a 
qualified right to possession) passed away 
from the appellant. The auction-purchase 
of the appellant in C.M. S. A. No. 182 of 
1931 will have effect, subject to the other 
decree being satisfied. The decree-holder's 
right of charge in respect of maintenance 
for subsequent period will not be affected. 
Ne such distinction occurs in the other 
Civil Miscellaneous Appeal No. 481 of 1930 
before us. 

Subject to these observations, both the 
Civil Miscellaneous Appeal and the Civil 
Miscellaneous Second Appeal are dismissed 
with costs. : 

Cornish, J.—If the appellant here was 
suing to enforce his rights acquired by 
purchase, of puisne mortgagee against the 
respondent as the prior encumbrancer, 
Chinnu Pillai v. Venkatasawmy Chettiar 
(1), would be applicable. In that case it 
was held that where a prior mortgagee 
has sued for sale without impleading the 
puisnè mortgagee, and the property has 
been soid in execution, the puisne mort- 
gagee is entitled to sue for a sale ofthe 
mortgaged property (the purchaser being 
made 4 party) free of all mortgages, the 
prior mortgage first being paid out of the 
sale proceeds. But the case with which 
we arecalled upon to deal has not reached 
that stage: it is one of proceedings in 
ejectment under O. XXI, r. 97, Civil Pro- 
cedure Code. The appellant, the purchaser 
of the property at a sale in execution of 
the mortgage-decree, complained that he 
had been resisted by the respondent in 
obtaining possession of the property. By 
r. 99 of that Order the court is directed, 
if satisfied that the resistance is occasioned 
by any person (other than the judgment- 
debtor)" claiming in good faith to be in 
possession of the property on his own 
account, to dismiss the application. I 
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cannot imagine a stronger instance of a 
bona fide claimant resisting dispossession ` 
than the respondent. She had been put 
in possession by the court as Receiver in 
execufion of her decree against the judg- 
ment-debtors in enforcement of a charge 
created by them in her favour upon the 
property. Her charge, her decree, and 
her possession were severally anterior in 
date to the mortgage, the mortgage-decree, 
and the appellants purchase under that 
mortgage. The appellant was not a 
purchaser from a person in possession of 
property. Possession at the time of his 
purchase and before it was with the 
respondent. These facts are, in my opinion, 
quite sufficient to negative appellant’s 
claim to eject the respondent. There is a 
string of cases commencing with” Venk- 
atantrasammah v. Ramiah (3), which have 
confirmed the principle that where the 
competition for possession is between pur- 


chasers under mortgages of different. dates ' 


upon the property sold, priority of date of 
purchase gives priority of title to posses- 
sion. This principle appears to me to 
be unshaken by the criticism made in 
Chinnu Pillai v. Venkatasawmy Chettiar 
(1), and upon some of these cases. The 
court in Chinnu Pillai v. Veukatasawmy 


- Chettiar (1), was not commenting upon the 


soundess of the principie, but upon certain 
expressions in the judgments under 
criticism. There is nothing in the judg- 
ment opposed to the claim of therespond- 
ent in this appeal to remain in possession. 
I agree that the appeals should be dis- 
missed, 


N. K. A. Appeals dismissed. 
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Civil Revision Application No. 401 of 1932. 
March 4, 1938. 

Maonair, J.C. 
AMOLAKSAO’ MARWADI— 
APPLICANT 
VETSUS 
DHONDBA—NON-APPLICANT. 

Provincial Insolvency Aet (V of 1920), s. &2— 
Fraudulent transfer—Onus of proof of fraud— 
Evidence of fraud—Civil Procedure Code (Act V of 
1908), s. 115—Omissionto consider pleadings and 
evidence —Inter ference 

There is material irregularity in the exercise of 
jurisdiction, if there is no proper consideration of 
pleadings and evidence. f 

Fraud can be proved only by proof of circumstances 
whichindicate fraud, 
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Ifa creditor comes to Gourt and merely alleges that 
“a transfer within two years of insolvency has not been 
made in good faith and for valuable consideration 
the burden of proof rests initially on him. But where 
detailed allegations are made and some of these al- 
legalions are admitted, this is not necessarily tħe case. 
Officiel Recciverv P. L.K. M. R. M.-Chettiar Firm 
(14, distingui-bed. 

Application for revision from an order of 
the District Judge, Nagpur, dated the 20th 
July, 1932,in M. A. No. 6 of 1932 arising 
out of Insolvency Case No. 201 of 1928 dated 
the 26th November, 1931. 

Mr. A. V. Wazalwar, (with him Mr. T. 
Hiralal), for the Applicant. 

Mr. A: R. Kulkarni, for the Non applicant. 

Order. - Tukaram and Dayaram execut- 
ed a mortgage of some immoveable prop- 
erty in’ favour of Dhondba; the deed bears 
the date 19th June, 1928. A suit was 
filed by a creditor on 4th July, 1928, and 
the mortgaged property was attached 
before the judgment two months later. 
Tukaram and Dayaramfiled an insolvency 
petition on 4th October, 1928, and were 
adjudicated insolvents on 15th December, 
1928, One of the creditors of the insolvents 
alleged that the mortgage in question was 
not executed in good faith and for valuable 
consideration. The insolvency court upheld 
this contention and annulled the mort- 
gage. In appeal the District Judge held 
that although a certain amount of suspicion 
was thrown on the mortgage transaction, 
absence of good faith or valuable considera- 
tion had not been proved. 

I am asked to interfere in revision. I 
cannot in revision interfere with a finding 
of fact reached on consideration of the 
evidence, but, in my opinion, the finding of 
the District Judge has been reached owing 
to misconception of the method by which 
the question should be considered. I 
consider that there is material irregularity 
in the exercise of jurisdiction, if there is 
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no proper consideration of pleadings and” 


evidence. 

The decision of the learned District 
Judge has been.affected by a misunder- 
standing of a Privy Council decision 
in Official Receiver v. P. L. K. M. R. 
M. Chettiyar Firm (1). . If.a creditor comes 
to court and merely alleges that a transfer 
within .two years of 
been made in good faith and for valuable 
consideration, the burden of proof rests 
initially on him. But where detailed 
allegations are made and some of these 

(I) 131 Ind. Cas. 767; DR 170; A IR 1931 P C 75; 
35.0 W N 577; Ind. Rul. (1931) P 0159; (19381) A-L J 
444; 53 OL J 373; 60M L J 652; (1931) M W N 815; 
33 Bom. L-R 867; -34 L W.36 (P, 0) 


insolvency has not. 
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allegations are admitted, this is not neces- 
sarily the case. I need only refer toa 
remark quoted from Official Assignee of 
the Estate of Cheah Sao Tuan v. Khoo Saw 
Cheow (2):— 

“There was nothing in the admitted facta to shift 
the onus of proof:o therespondent.” 

It is equitable to treat the burden of proof 
as lying on the creditor and to consider 
whether the admitted facts as well as the 
proved facis are sufficient to discharge the 
burden. But the learned District Judge 
has thrown the burden of prcof on the 
creditor and does not appear to have taken 
the admitted facts into account when 
considering whether or not this burden has 
been discharged. In my opinion the fact 
that a suit in which attachment of the 
property before judgment was asked for 
had been filed before payment of a part of 
the consideration of the mortgage and 
before registration of the mortgage-deed 
is a circumstance important for decision 
ofthe question. Again, it has to be con- 
sidered whether the pleading of the 
transferees contained improbabilities. It is 
unprofitable to discuss where the burden 
of proof really lay in this particular case, 
at the time when issues were framed: 
clearly what should be decided is whether in 
the admitted circumstances, any inherent im- 
probability of story, and the evidence are 
sufficient for a conclusion that the deed was 
not a genuine transaction. 

The learned District Judge, who usually 
is quick in detecting difficulties in a story, 
has failed to notice the inherent im- 
probability of the story told by Dhondba. 
Possibly he did not realise that it was 
necessary for him to see whether the story 
was improbable. Moneylenders - charge 
interest and debtors do not usually know 
the exact amount which they have to pay. 
This amount too is likely to be increased 
aftera month or so. It is difficult then to 
believe that on 19th June, 1928, a mort- 
gage for Rs. 600 was executed and that’ 
‘Rs. 208 were paid, the exact amount due to 
Shamrao Rs. 392 being reserved for pay- 
ment ata future date. It is also not ex- 
plained why Tukaram and Dayaram should 
desire to pay off Shamrao at once, when 
shortly after, they along with their father 
borrowed Rs. 604 from him or why if they 
did so desire the debt was not paid -off by 
ahavala that day. Again, the curious 
coincidence that Dhondba should on behalf 
of the mortgagors pay Rs. 392 to a Shamrao 
on the very day when Shamrao adtanced 


(2) (1931) A 067; 100 L J P C45; 154 L T130, 


‘and havala 
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money tothe mortgagors together with the 
family does not appear’ to have received 
sufficient consideration. er 
The lower Courts have not considered 
whether or not the evidence of attesting 
witnesses is reliable with regard to the 
date of the mortgage, obviously the 
witnesses may not remember the date. 
Accepting the evidence that the mortgagee 
paid Rs. 208 when the deed was executed 
it appears that the havala for Rs. 392 
made: on 6th July, 1928, must have 
preceded this. payment. Both payment 
were made in Mouza 
Kelwad. The mortgage-deed then was exe- 


‘outed after filing of the suit to which refer- 


ence has been made. Rupees 208 were then 
paid and the havala-for the debt of Rs. 392 
was taken, but only six weeks later on 
22nd August, 1928, the mortgagor and the 
mortgagee again came to the shop: of 
Shamrao. The mortgagors borrowed Rs. 600 
and the mortgagee paid Rs. 392; the 
difference of Rs. 208 was for the cash paid 
when the mortgage was executed. It 
appears a proper inference that this sum 
was returned on that date. Fraud can be 


‘proved only by proof of circumstances 


_ which indicate fraud. In viewof the inher- 


eut improbability. of Shamrao’s story the 
likelihood that preparation for saving the 


‘property should be made on the day on 


“ effective. 


which the mortgage was actually executed, 
and the difficulty - of believing that 
Dhohdba happened to pay off Shamrao on 


ies 


‘the. very day. when the mortgagors took an 


7 


advance egqual.tothe sum they.had to pay 


to Dhondba, there seems to me little doubt. 
‘that the mortgage was not intended to be 
Dhondba advanced Rs. 208 and 


took the havala knowing that he could 
fall back on the mortgage, if necessary. 


But the Rs. 208 was re-paid shortly and the 
-debt due to Shamraowas settled. Dhondba 


had thus paid nothing and the intention 
that he should ‘remain with a mortgage of 
the property about to be attached had been, 
effected. No change had taken place 
except that Dayaram and Tukaram had 
got an additional advance from Shamrao 
and their father had become responsible for 
the whole debt to Shamrao: this change is 
of a common type. The mortgage-deed 
then was a device- to save the property; the 
insolvency Judge correctly annulled it. 
The order of the District Judge is set-aside 
and the order of the Insolvency Court is re- 
stored. ° The transferee will bear all ‘costs: 
Pleader’s fee in this court Rs. 30.” ` i 
A Appeal allowed, 
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CALCUTTA HIGH COURT. 
Criminal Appeal No. 73 of 1933. 
June 9, 1933. 
LORT-WILLIAMS AND MoNarr, JJ. ` 

J. E. JAMES—AppPELLANT 
versus 
EMPEROR — OPPOSITE Party. . 

Penal Code (Act XLV of 1860, s. 198-—-Charge 
of perjury based on isolated statement of wit- 
ness—Accused not given opportunity to explain 
—Discretion of Magistrate not exercised judicially 
—Charge, if can be sustained : 
. The accused in the course of a report to the 
police regarding theft of certain articles men- 
tioned that he missed Rs. 410 which he had left 
in an unlocked drawer. During his examination 
on being asked where he got this. money from, 
he answered that it was part of the amount 
of Rs.500 which he had borrowed from his 
hostess. This lady was examined firstas to some 
other questions and then without further introduc- 
tion she has asked whether she had lent the 
accused the amount of Rs. £00; she shook her 
head and said she didnot lend him Rs. £00 and 
then after a pause added, as far as she could 
remember. The next question asked her was 
also on another subject. The accused was prose- 
cuted for perjury: : 

Held,that asthe question put to the lady 
about the loan was anisolated one without ex- 
plaining to her what the question was directed 
to or the circumstances, and as. no opportunity 
was given her to explain her isolated answers, 
nor the accused re-called to amplify the evidence 
he had given, it appearedas if a trap had been 
laid in this way for the accused and ‘that a 
charge of perjury ought not to be thus lightly made 
or based upon a mere isolated auswer. 

Held, also, that although the Oode gives a Magis- 
trate or a Judge a full discretion as to whether 
or not he shall give .the accused an opportuni- 
tyto show cause why a complaint should not be 
made against him, this was a case in which the 
learned Magistrate ought to have given notice to 
the accused before making the complaint because 
the accused might well have been able to explain 
more fullythe circumstances in which he gave 


his evidence, and to satisfy the Magistrate 
that in fact, he had not made any false state- 
ment. 


Courts are not established to set traps and 
catch peeple out, but after a proper examination 
of the facts, to decide whether they ought to be 
prosecuted for criminal acts or not, 


Mr. N. Barwell, (withhim Mr. Monindra 
Nath Mukerjee),for the Appellant. 
Mr. B. M. Sen, for the Crown. 


Lort-Williams, J.—This is an appeal 
against an order of the Additional 
Presidency Magistrate of Calcutta sum- 
moning the appellant under s. 193 
of the Indian Penal Code, on a com- 
plaint made by the Chief ` Presidency 
Magistrate under s. 195 (b) of the Code 
of Criminal Procedure. Thecase arises 
out of an unfortunate matrimonial trouble 
between the appellant and his wife. Ap- 
parently there had ' been unhappiness ` for 


* some time between 
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them, and mutual 
recrimination, which ultimately resulted 
in divorce proceedings instituted by her. 
The appellant went on leavein 1931, and 
when he returned to Calcutta he stayed 
with friends, and eventually with- Mrs, 
Hope Johnson whose name was mention- 
ed in the matrimonial proceedings. This 
lady’s husband was dead, and she used to 
take in paying guests. On the 28th 
October, 1932, the appellant was served 
with a noticein the divorce proceedings. 
On the Ist December he left Calcutta for 
Bendel, and on his return found that 
Mrs. James had entered Mrs. Hope John- 
son's flat in the absence of her and her 
daughter and servants,on the night he left 
Calcutta. According tothe evidence of the 
appellant and Mrs. Hope Johnson and 
others,the flat was found in a state of 
disorder, and a gramophone and a suit 
case were missing. The appellant also 
missed a sum of Rs. 410 which he had left 
in an unlocked drawer. The appellant 
reported the matter to the Police and Mrs. 
James and her lady friend who accom- 
panied her to the flat were charged with 
theft of these articles and the money. 
Mrs. James claimed the gramophone and 
the suit case, which turned out to be a 
blouse case worth about Rs. 10 as presents 
given to her by her husband, She did not 
dispute the fact that he had paid for them 
both, except that the gramophone which was 
bought onthe instalment system, was not. 
fully paidup. The learned Magistrate de- 
duced from this fact that it was obvious 
that Mrs. James did not act dishonestly. 
We are not quite sure thatsuch a deduc- 
tion can be made even on the evidence as it 
stands, because it was quite unnecessary 
to throw the whole of the furniture of the 
flat into disorder in order to possess herself 
of these articles. However, it is perfectly 
obvious that she was an angry woman, 
andno doubt the appellant was equally 
angry when he informed the Police of what 
had happened. Probably the Magistrate 
was quite right in treating the case against 
her as a trivial one which he dismissed, . 
But during the examination of the appel- 
lant hewas asked about the Rs. 410 and: 
where he got this money from. He 
answered that it was part of a sum of 
Rs. 900 which he had borrowed from Mrs. 
Hope Johnson, to payhis lawyer in con- 
neclion withthe divorce proceedings which 
were then going on. When Mrs. Hope 
Johnson came into the box to be cross- 
examined she having “been absent when 
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the appellant made his statement about 
the loan,she was asked a númber of 


questions about the car, andthe taxi and 
the time when the appellant - returned 
home, and then without further introduc- 
tion she was asked whether she had lent 
Mr. James Rs. 500. She shook her head 
and said“I did not lend Mr. James 
Rs. 500. IThavemy own business” and 
then she paused and said “as faras I 
can remember.” The next question was, 
whether she had helped Mr. James to as- 
sault Mrs. Jameson the night of the 9th 
October, 1932, and whether there was a 
double bed in their room and other ques- 
tions, It is clear, therefore, that question 
put toher about the loan was an isolated 
one, without explaining to her what the 
question was directed to, when the loan 
was made, what it was for,or any of the 
circumstances surrounding it. Ifshe had 
been asked these questions,it might pos- 
sibly be that she would have remembered 
assisting him with money which he urgent- 
ly required for meeting the demands 
of his lawyers. However, the learned 
Magistrate allowed the evidence to be Jeft 
in this incomplete state, andcame to the 
conclusion that the appellant’s statement 
was a deliberate falsehood, 

He says that Mrs. Hope Johnson who was 
cross-examined immediately after the con- 
clusion of Mr. James’ cross-examination, was 
asked whether she had lent Rs. 500 to Mr. 
James, she shook her head and said, she 
“never” lent him Rs. 500. She repeated 
that at least twice. Realising that she 
had blundered and given Mr. James away, 
she lamely added. “As far as I can re- 
member”. 

I accept the notes of evidence attached 
to the record and supplied by the learn- 
ed Chief Presidency Magistrate as accu- 
rate, and accepting them as such, they do 
not bear out the statement made in his 
judgment. If thelearned Magistrate has 
correctly stated the evidence, it is clear 
that he has exaggerated it in his judg- 
ment. The Magistrate says that from 
these facts, he is satisfied that Mrs.. Hope 
Johnson had never lent Mr. James the 
money, and that Mr. James committed per- 
jury by stating that he had left Rs. 410 in 
in an unlocked drawer, and that his whole 
story was palpably false, and that in the 
interests of justice he thinks that the ap- 
pellant should be prosecuted for per- 


jury. ‘ 
As I have pointed out, no opportunity 
was given to Mrs. Hope Johnson to explain 
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her isolated answer,nor was the appellant 
recalled to amplify the evidence which he 
had given. It appears almost as if a 
trap having been laid in this way for the 
appellant, sucha trapis to be used for the 
purpose of prosecuting him for perjury. 
That is notthe way in which criminal cases 
ought to be instituted,. courts are not 
established to set traps and catch 
people out, but after a proper examina- 
tion’ of the facts, to decide whether they 
ought tobe prosecuted for criminal ` acts 
or’not. A charge of perjury, obviously, is 
a serious charge, und it ought not to be 
lightly made or based upon a mere iso- 
lated answer, such as this. 

For these reasons, we think that the com- 
plaint ought not to have been made. 
Although the Code gives a Magistrate or 
a Judge a full discretion as to whether or 
not he shall give the accused an opportu- 
nity to show cause why a complaint should 
net be made against him, we think that 
this was a case in whichthe learned Magist- 
rate ought to have given notice to the ac- 
cused befure making the complaint because 
the accused might well have been able. to 
explain more fully the circumstances in 
which he gave his evidence, and to satisfy 
the learned Maristrate that in fact, he had 
not made any false statement. We think, 
therefore, that in sucha-case as this, the 
discretion of the learned Magistrate was 
not exercised judicially, although in many 
other cases it may be quite unnecessary to 
give any notice or even to make an 
enquiry. . 

We, accordingly, allow this appeal and 
set aside the order of the Additional 
Presidency Magistrate and the complaint 
and quash the proceedings. . 

McNair, J.—1 agree. ; 

N. Appeal allowed. 


—————— 


LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 
844 of 1932. 
June 23, 1933. 
DALIP SINGH, J. . 
KARAM CHAND SOOD—CRrREDITOR— 
APPELLANT 


versus 
Tar OFFICIAL RECEIVER, BIMLA 
AND ANOTHER—INSOLVENT— RESPONDENT. 
Civil Procedure Code (Act V of 1908, s. 60— 
‘Artisan’, meaning of—Instruments of surgeon, whether 
exempt from attachment. 
_ The word “artisan” implies a handicraftsman, that 
is to say, one who makes certain things as part of his 
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trade or calling and the instruments of a professional 
man likea surgeon or doctor are not therefore, exempt 
from attachment under s, 60, Civil Procedure Code. 


Miscellaneous Second Civil Appeal from 
an order of the District Judge, Ambala, 
at Simla, dated the 28th September, 1932, 
reversing that of the Senior Subordinate 
Tue, Simla, dated the 10th September, 
‘Mr. Tek Chand,for the Appellant. 
Judgment.—This appeal raises a novel 
point. It appears that one Dr. Miss Ros- 
ario applied for adjudication as an insol- 
vent and the petition was admitted. She 
also applied for a protection order before 
adjudication. The complaint was that one 
creditor No. 4 inthe list, viz., Karam Chand, 
had attached certain clothing and profes- 
sicnal instruments and that these or some of 
them were exempt from attachment under 
s. 60 of the Codeof Civil Procedure. The 
applicant is a doctor with a medical de- 
gree and she practises as a specialist in 
midwifery and genecology. i 


_The trial Court rejected the plea that the 
instruments of a medical practitioner, 
came within s. 60, Civil Procedure Code. 
The learned District Judgeon appeal held, 
that the instruments used by a practising 
doctor in midwifery cases came within s. 
60, Civil Procedure Code, as they were tools 
of an artisan. He also held that in any case 
he would have exercised his discretion and 
granted a protection order, but did not .do 
soas he held that the instruments in 


- question came within s. 60, Civil.Procedure 


Code. The creditor Karam Chand has come 
in appeal andI have heard Mr. Tek Chand 
for the appellant and Dr. Rosario respon- 


_ dent in person, 


After considering the arguments urged, T 
find that thereis no definitionin the Civil 
Procedure Code of the word “artisan” but’ 
it appears from the dictionary that the word 
“artisan” implies a handicraftsman, that is ' 
to say, one who makes certain things as 
part of his trade or calling and I do not 
think that the term included the instruments- 
of a professional man, likea Surgeon or a” 
Doctor. 

I, therefore, accept thé appeal and hold. 
that the articles do not fall within s. 60 of the 
At the same time. 
as the learned District Judge has indicated 
that he would have in any case exercised 
his discretion inthe matter but did not do 
so; Isend the case back to him to dispose - 
of this point. It is not-clear to what sec- 
tion of the Insolvency Act the District Judge 


1933 
was referring when be mentioned the ques- 
tionof discretion if may possibly have 
been s. 66 butif thatisso then, of course, 
the learned District Judge would have to fix 
such terms and conditions as he thinks just 
in the matter. I, therefore, offer no opin- 
ion on the point but simply remand the 
case to the District Judge for disposal as 
he may deem fit according to law. 

A. Case remanded. 


RANGOON HIGH COURT. 
FULL BENCH. 
Civil Revision Petition Nos. 149 and 150 
of 1933. 4 
March 17, 1933. 

Pages, ©. J., Mya Bu, Das, Brown 
AND Bacutay, JJ. 
MAUNG PHYE AND OTHERS— 
PETITIONERS 

; VETSUS 
YEO WIN- SU - Opposite Party. 

Burma Rural self-Government Act (1V of 1921), 
s.79--Rr. 34, 86—Petition questioning validity of 
election—Where to be filed—District Judge transferr- 
ing petition to Additional District Judge—Order 
passed by Additional District Judge—Appeal to 
District Judge, if - lies— Remedy of party—District 
Judge deciding appeal—Decision, if with jurisdiction 
—-Interference by High Court—Civil Procedure Code 
(Act V of 1908), s. 115. 

A petition filed, in order to question the validity of 
an election of members of a Oircle Board, under rr. 
34 to 41 of the Burma Rural Self-Goverament Rules 
made unders 79, Burma Self-Government Act, is to 
be tried either by the District Judge or such Assis- 
tant Judge ashe may appoint | . . 

When such a petition is filed in the District Court 
and “is transferred to the Additional District Judge 
for disposal”, the order so transferring is one passed 
without ‘jurisdiction as the petition can only be 

| tried by the District Judge himself “or such Assistant 
-Judge as he might appoint”, and. the Additional 
District Judge as such is not competent to try them. 

No appeal lies to the District Judgefrom the order 
of the Additional District Judge so passed but only 
revision in the High Court W hen an appeal is enter- 
tained and determined by the District Judge, the 

‘judgment and decree of the District Court will be 
sot aside bythe High Court inthe exercise of its 
“jurisdiction under s “113; Oivil Procedure Uode, the 
order of the District Court having been passed without 
jurisdiction. a 


Civil Revision Petition against an order of 
‘District Judge, Toungoo, dated the 4th 
June, 1932. y i 
. _ Messrs. Thein Maung and Ba Thoung, for 
.the Petitioners. 
Mr. Ba Si, for the Opposite Party. 
Page, C. J—These are two applications 
filed under s. 115, Civil Proéedure Code, for 
“the revision of decrees of the -District 
Court of Toungoo, in Civil Miscellaneous 
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Appeals Nos. 31 and 32 of 1932: selling 
aside theorders of the Additional District 
Court of. Toungoo in Civil Miscellaneous 
Nos. 43 and 42 of 1931, respectively. The 
same question arises in each case, namely, 
whether the District Judges of Toungoo 
had jurisdiction to entertain and determine 
an appeal from these orders of the Addi- 
tional District Judge of Toungoo. Now, 
the present applications arise out of petitions 
filed by the applicants for the purpose of 
questioning the validity of an election of 
members of the Circle Board at Kathezu 
and Tantabin, under rr. 34 to 41 of the 
Burma Rural Self-Government Rules made 
-unders. 79, Burma Rural Self-Government 

Act (IV of 1921). Underr. 36, 

“ifthe District Judge considers that the petition 

- ought to be tried he shall make an order directing its 

trial either by himself or such Assistant Judge as he 
may appojat.' 

The petitions in the cases under conside- 
ration were presented to the District Cout 
of Toungoo, andin each case the petitioner 
prayed: 

“That this Honorable Court will be pleased to 
admit this petition for the trial of this case, and on 
the conclusion of the same the election.of the respon- 
dent may be declared void.” . 

Now, itis to be observed that under r. 
34, “the validity of an election may be 
“questioned by petition tothe District Judge”, 
and that under r, 36 i 

“the petition is tobe tried either by the District 
‘Judge or such Assistant Judge as he may appoint ° 

These rules appear to me to be so obscure 
that it is not easy to determine their mean- 
ing and :effect. It was contended at the 
hearing that under the rules the District 
‘Judge isa persona designata for the pur- 
pose of hearing election petitions and that 
-in exercising the power with -which he is 
invested under the rules, the District Judge 
is acting in a private capacity, and not.as a 
court. It is unnecessary and. we do not 
propose, to determine this question, which 
is not free from difficulty, both because itis 
highly desirable that -the rules under 
consideration- should bere-drafted in order 
clearly to give effect tothe intention of the 
Legislature in passing them, and also be- 
cause it is manifest that these applications 
in revision must be granted, having regard 
tothe course that has been taken and the 
orders that have been passed in the proceed- 
ings initiated by the present petitions. 
The District Judge, after the petitions had 
been filed in the District Court of Toungoo 
passed in each case the following order: 
“transferred to.the -Additional District 
-Judge-for disposal.” This order plainly 

“was passed -without -jurisdiction, because 
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(1) the petitions could only be tried by the 
District Judge himself “or such Assistant 
Judge ashe might appoint,” andthe Addi- 
tional District Judge as such was not ccm- 
petent to try them, and, (2) U Maung 
Maung, who was at that time the Additional 
District Judge of Toungoo, was not an 
“Assistant Judge.” It appears however 
that before the petitions were tried U Maung 
Maung was transferred, and U Chit Swe, 
an “Assistant Judge” was appointed Ad- 
ditional District Judge of Toungoo in his 
stead. U Chit Swe in due course tried the 

‘petitions and in each case passed an 
order declaring the election ofthe respon- 
dent void, and the petitioner duly elected. 
Of course U Chit Swe, as should be 
obvious to any one who reads the rules, had 
no jurisdiction to entertain or try the peti- 
tions or to pass any order in connection 
with them, because (1) he was not entitled 
as Additional District Judge to try an 
election petition, and (2) he had not been 
directed to try the petitions by the District 
Judge as “Assistant Judge” orin any other 
capacity. 

From these. orders of the Additional 
District Judge of Toungoo appeals were 
preferred tothe District Court of Toungoo. 
Before theappeals were filed, however, Mr. 
Mosely, the District Judge of Toungoo had 
been transferred, and U Ba Hla Tin had 
been appointed District Judge of Toungoo. 
Now, no appeal would lie from the orders 
of U Chit Swe, who had never obtained seiz- 
in in law of the election petitions, and the 
only course (if any) open to the parties 
aggrieved by these orders would have been 
toapply to the High Court in its revisional 
jurisdiction. Nevertheless. the District 
Judge not only entertained the appeals, 
‘but, purporting to actas the District Court 
of Toungoo, in each case passed a “decree” 
setting aside the order from which the 
appealhad been brought, and dismissing 
the petition with costs. Against these 
“decrees” or orders of the District Court of 
Toungoo the present applications in revi- 
sion have been preferred. It cannot be 
doubted, in my opinion, that the District 
Court of Toungoo in enterlaining and 
determining these appeals acted without 
jurisdiction, and that the ‘judgment and 
decree” of the District Court of Toungoo 
in each case must be set aside by this 
Court in the exercise of its jurisdiction under 
s. 115, Civil Procedure Code, 

The result isthat the application ineach 
case is granted, the orders of which com- 
plaint is made are set aside, and also the 
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- circumstances of each case, 
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orders passed by the Additional District 
Judge of Toungoo to whom the petitions 
were transferred for disposal, and the peti- 
tions will be determined by the District 
Judge of Toungoo according tolaw. The 


cosis of and incidental to these petitions 


and the subsequent proceedings in connect- 
ion with them in the court of the Additional 
District Judge and in thecourt of the Dis- 
trict Judge of Toungoo, and also in the 
High Court will abide the result of the 
petition in each case. In this court the 
Advocate’s fee will be five gold mohurs in 
each case. | 

Das, J.—I concur. 

Mya Bu, J.—I concur. 

Brown, J.—I concur. 

Baguley, J.—I concur. 

N. Order accordingly. 


PATNA HIGH COURT. 
Criminal Appeal No. 76 of 1930. 
June 21, 1933. 
AGARWALA, J. 

GANGA PRASAD— APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Arms Act (XJ of 1878), ss. 19 (e) (f), 20— Prosecution 
under— Question of intention under s. 20 depends on 
factsof each case—Mere fact of non-exposure of 
weapon— Whether indicates intention to conceal. 

In a prosecution under s. 20, Arms Act, the ques- 
tion whether the circumstances justify the intention 
as indicated in s. 20, depends on the particular 
Chet Singh v. Emperor 
(1) and Harnam Singh v. Emperor (2), referred to, 


- When a person is about to proceed on a dacoity 
and hetravels to the place not by railway or by a 
public vehicle, it cannot be reasonably inferred that 
a weapon which is found in his pocket or in his 
clothes has been placed there with the express in- 
tention of concealing the possession of the weapon 
from any of the persons specified in s. “0. The mere 
fact that the weapon is not exposed to view does not 
necessarily indicate the intention mentioned in s. 20, 


Criminal Appeal from an order of the 
Sessions Judge, Bhagalpur, dated the 7th 
March, 1933. 

Mr. S. P. Varma, for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—On the night of the 21st 
October, 1932, Ganga Prasad Sahu was 
arrested by the Police in a maize field in 
possession of two loaded country-made 
revolvers and fifteen live revolver cartridges. 
He was placedon his trial before the Ses- 
sions Judge of Bhagalpur on charges under 
ss. 19(e) and (f)and 20of the Arms Act. 
The assessors found him not guilty. The 
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learned Sessions Judge, disagreeing with | 


their opinion, hag convicted the appellant 
“on all the charges, and sentenced him to 
three years’ rigorous imprisonment under 
s. 19, cls. (e) and (f), and seven years’ 
rigorous imprisonment under s. 20, the sen- 
tences to run concurrently. 

Mr. Verma, who appears for the appel- 
lant, doesnot contest the convictions wader 
8.19. He has contended that the circum- 
stances do not indicate that the accused 
had an intention to conceal, from the persons 
specifically mentioned in s. 20, the offence 
whica he was committing under s. 19 (e) 
and (f). According to the prosecution the 
Police had received information that Ganga 
Prasad Sahu and others contemplated the 
commission of a dacoity in the house of 
one Brijmohan Misir and it wasin conse- 
quence of that information that they were 
able to make their plan and capture the 
appellant. A person proceeding to commit 
dacoity wilh arms in his possession would 
ordinarily carry them in his pocket or in 
his clothes without there being any express 
intention onhis part to conceal them from 
public servants or Railway employees or 
the servants of a publice carrier, so that the 
mere fact that the weapon is not exposed to 
view does not necessarily indicate the inten- 


tion mentioned in s.20> As was pointed - 


out by Mr.Justice Addison in Chet Singh 
v. Emperor (1), the question, whether the 
circumstances justify the inference that the 
intention was such as is indicated ins. 20 


must depend on the particular circumstances - 


of each case. In Harnam Singh v. Emperor 
(2), where a person was carrying a spear 
under his clothes next to his skin and was 
charged unders. 200f the Arms Act, it was 
held that the mere fact that he was carrying 
this in the manner stated was not sufficient 
tojustify the inference that his intention 
was to concealthe weapon from the persons 
mentioned ins. 20. There are many cases 
on the same point, some on their own facts 
being decided one way and some the other. 
They serve only to show that the applica- 
tion of the section must depend on the 
factsofeach case. In the present instance 
had it.been shown that the accuséd had 
been travelling by Railway or in a public 
conveyance this might have provided a 
ground for an inference that he had taken 
precautions to conceal the revolvers from 
Railway employees of the public carrier. 


(1) 94 Ind, Oos,401; ALR, 1926 Lah. 262; 7 È 65; 
27 Or L J 625:27 PLR 

(2) 120 Ind. Cas. 273; ATR 1929 Lah. 576; 31 Cr. L 
J 19; Ind. Rul. (1930) Lab, 33, 
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Similarly, had he, on the night when he 
was arrested, had occasion to interview any 
public servant and had it been shown that 
atthe time the revolvers were concealed 
under his clothes it might have been in- 
ferred that his intention was to conceal 
the weapons from such public servant; but 
whena person is about to proceed on a 
dacoity and he travels to the place not by 
railway or by a public vehicle, in my opi- 
nion, it cannot be reasonably inferred thata 
weapon which is found in his pocket or in 
his clothes has been placed there with the 
express intention of concealing the posses- 
sion of the weapon from any ofthe persons 
specified ins. 20 

In these circumstances the conviction 
unders. 20 mu:t beset aside. The convic- 
tion and sentence under s. 19, cls, (e) and 
He are confirmed. 

Conviction set aside. 





RANGO JN HIGH GOURT. 
Special Civil eh Appas No. 216 of 
32 


1932. 
February 27, 1933, 
BAGUDLEY, 
M. P. R.S. P.S. P. LAKSAMANAN — 
CHETTY—APPELLANT 
VETSUS 

KO PO ZON AND OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1909), O XXI, r. 
63—Suitunder—Onus of proof of tutle—Practice— 
Party may rely entirely on the evidence ‘given by other 
party's witnesses in cross-examination. 

Whereasuit is filed claiming that certain land 
which had been attached belonged to the plaintiffs who 
were unsuccessful in getting the attachment removed 
the onus ison the plaintiffs to prove affirmatively 
that not only the ostensible but the real title 
isinthem V.E A R M. Firm v Maung Ba Kyin 
(1), explained. Mahadeo Misir v. Ram Prashad (2) 
and Appathurat Chettiar v Vellayan Chettiar (3), 
referred to. 

A party may found his case entirely on what he has 
succeeded in getting out of tha other side's witnesses 
in cross-examination, | | , 

Special Second Civil Appeal against a dec- 
ree of the District Judge, Pyapon, in C. A. 
No. 89 of 1932, dated the 28th November, 
1932. 


Mr. Kalyanwa la, for the Appellant. 

Mr. Ba Han, for the Respondents, 

Judgment.—This appeal arises out of a 
declaratory suit, Po Zon and Ma U fileda 
suit against the appellant Chettyarfirm and 
the other three respondents claiming that 
certain land which had been attached by 
the Chettyar firm in execution of a decree 
obtained against, the other three respondents 
belonged to them and was not liable to at- 
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tachment and sale. The trial Court framed judgment makes me incline to the view that 


one issue: “Is the alleged transfer valid in thisisso. I think myself that in this judg- 
law?” The transfer in question was a trans- ment no original proposition of law was 
. fer' made by registered deed by the three’ intended tobelaid down. It was a decision 
- judgment-debtor-defendants in favour ofthe simply tn the facts of the case. It will be 
plaintiffs. The irial Court stated that the--seen that the judgment consists of four 
plaintiffs had to prove that the transfer was paragraphs of which the 2nd, 3rd and 4th 


made for consideration of old debis and- all begin with the word “Now” which sug-. 


was valid in law, and that it was for the geststhat it was regarded as a clear case 
Chettyar firra to prove that the transfer was which could be dealt with off-hand, and the 
bogus and invalid inlaw. After considera- judgment was dictated. It was ‘not a con- 
tion of the evidence it held that the transfer sidered judgment which intended to lay 
was a sham transaction and invalid. On down a new proposition of law or to-explain 
appeal by the plaintiffs the- learn- -an error into which the courts in India. had 
ed District Jadge-in a very short order ‘previously fallen. a 

` reversed the decree. He held that following The Madras judgment refers to several 


V. E. A. R. M. Firm v. Maung Ba Kyin (1) -cases whichhave been reported unofficially - 


it was for the creditor to prove - that the. in whichthis view of the V. E-A R. M, 
transfer was invalid and that as-his only- Firm's case (1) has been taken and re- 
witness Santhanam Pillay did not give any- ference was made to one case decided by 
evidence toshow that the transfer was-.the Privy Council, Muhammad Ali Muhamd 
“bogus, collusive, fraudulent and without Khanv. Bismillah Begam (4), in which the 
consideration,” the suit must be decreed. - judgment-debtor’s wife whose application 
Against this appellate decree the present. for removal of attachment had keen dismiss- 
appeal has been filed. 
This case of V.. E. A. R. M. Firmv.- her title to the property attached based 
Maung Ba Kyin (1) seems tohave given upon a registered wakf deed and a register- 
some difficulty tothe Courts in this country. ed deed of gift was called upon to prove 
The ruling is discussed at some length in -that the deeds in question were bona fide 
Mahadeo Missir v..Ram. Prashad (2) and -..and although of course a wakf deed might 
after some discussion the Bench which decid-. -be regarded as being on the face of it with- 
ed that case came-to the conclusion that in - out consideration, the deed of gift appears 
it their Lordships of the Privy Council had -.to havebeen for consideration, namely,-un- 
- not really laid down a proposition of law ‘paid dower. It seems to me that even on 
which was different from that laid down by” theview of the case cited by the learned 
the courts in India which is tothe effect that - District Judge he was mistaken in looking 
` when a plaintiff in a suit of this nature, who . simply and solely at the. witness cited by the 
has been unsuccessful in getting the attach- -. defendants. He had got -all.the evidence 
ment removed, filesa case for a declaration, on both sides recorded and he overlooked 
the onus is upon the plaintiff to show affir- - the fact that a party may found his case 
matively that not only the ostensible but _ entirely on what he has succeeded in gett- 


- ed and who filed a suit for a declaration of ' 


the realtitle isin him and in Appathurai 


Chettiar v. Vellayan Chettiar (3) the same - 


proposition was laid down, namely, that the 
plaintiff has got to prove that the real title, 
isinhim. In the judgment ofthe court it 


is stated that in the Rangoon case referred to, . 


- the Judicial Committee does not say that the 
burden of proofin the first instance lies 
upon the defendant and not upon the plaint- 
iff, and the notion that it has said so is only 
derived from the. head-note of the Rangoon 
ruling, anda detailed examination of the 


(1) 105 Ind. Cas 788; AI R 1927 PO 237;5 R852; 
32 0 WN 28,53 ML 388 4 O WN $26; 29 Bom. 
LR 1481; 46 O L J 349; 27 L W 447 (PO) 

- (2) 119 Ind Cas 74; A IR 1929 Pat 579; 8 Pat 890; 
10 P L T 339: Ind Rul (1929) Pat 570. 

' (3) 137 nd Oas 879; A IR 1932 Mad. 302; 55 M 748; 

- (1932) M W N 97; 62 M LJ 236; 35 L W 276; Ind, Rul. 

(1932) Mad. 475.. aoe NS 


ing out of the other side’s witnesses in cross- 
examination. It is true that the plaintiffs 
did produce a registered deed of conveyance 
in their favour executed by the judgment- 
debtor defendants, and if that had been the 
whole of the case before the court, un- 
doubtedly, I think, particularly in view of 
the V.E. A R.M.Firmv. Maung Ba Kyin 


(1) ruling, the plaintiffs would have been en- : 


titled to succeed, but the plaintiffs’ witnesses 
said a great deal more in cross-examination 
which has got to be taken into considera- 
tion.. [His Lordship referred to the plaint- 
iffs’ evidence and continued], Taking the 
evidence as a whole I am quite satisfied that 
on the admissions of the plaintiff and hig 

(4) 128 Ind. Gas. 647; A IR 1930P O 255;570 WN 


821; 33 Bom L R 155; 35 O W N 324; 60 M LJ 341; 
33 L W 397; (1931) MW N 1 (P.O), i 
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witnesses and the evidence of Santhanam 
Pillay the defendants have shown quite 
enough to render it incumbent upon Mg 
Zone and Ma U to prove definitely that they 
did give good consideration for this deed’ 
of transfer and it is quite clear that they 
have failed to establish that they gave 
good consideration. I therefore consider 
that the trial Court came to a correct decision 


on the case and Iset asidethe judgment and - 


decree of the lower Appellate Court. The 
suit filed by respondents Nos. 1 and 2 will 
be dismissed and they will bear the costs of 
the appellants throughout. i 
N.-A. Decree set aside. 





MADRAS HIGH COURT. 
Original Side Appeal No. 15 of 1932. 
March 15, 1933. 

BEASLEY, C. J., AND BARDSWELL, J. 
BAIJNATH KARNANI—-PLAINTIFER— 
APPELLANT 


VETSUS 
VALLABHADAS DAMANI—Derenpant— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 117— 
Suit on foreign judgment—Cause of action—-Time, 
whether runs from judgment of Appellate Court or 
of Court of First Instance—Finality of judgments— 
Appeal, effect of. 

Where in a foreign statethere is a suit and in 
that suita judgment is givenand from that judg- 
ment appeal is: made, and the appeal is dismissed, 
time for instituting a suiton the foreign judgment in 
British India runs, under Sch I, Art. 117 of the Limita- 
tion Act from the date of the judgment of the Appellate 
Court and not from the date of the judgment of the 
Court of First Instance. [p. 853, col. 2 ] 

Where an appeal has been preferred and decided 
the judgment of thelower Court is superseded by the 
judgment of the Appellate Court and its finality is 
destroyed. [p. 855, col. 1] 

Judgment of Stone, J. in 138 Ind. Cas. 648 reversed. 

LOase law discussed.) | : 

Appeal from the judgment and decree of 
Mr. Justice Stone, reported as 138 Ind. Cas, 
648, dated the 17th of November, 1931 and 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court in O. S. No. 136 of 1931. 

Mr. T. R. Venkatarama Sastri, for Mr. 
V. Varadaraja Mudaliar, for the Appel- 


Jant, 


Messrs. S. Duraiswamy Iyer and N.J. 
Shamana, for the Respondent. 

Beasley, C. J.—This is an appeal from 
a judgment of Stone,. J., and the point to 
be decided is; Where in`a foreign state 
there isa suit and in that suit a judgment 
is given and from that judgment appeal is 
made, which appeal is dismissed,’ is the 
judgment in that suit’ the judgment of 
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the Court of the First Instance or is it the 
judgment of the Appellate Court forthe pur - 
poses of the Limitation Act? T 

The suit under appeal is brought to en- © 
force a judgment given in the’ State of ` 
Bikanir. The first Court's decree there was 
appealed from and the appeal was dismiss- 
ed by the Appellate Court. If ‘the appel- 
lant here, the plaintiff in the suit, is to take 
asthe date for his cause of action the date 
of the decree in the Court of First Instance, 
then his suit is barred by limitation. If 
he is to take the date as that of the ap- 
pellate Court’s decree then his suit is not 
barred by limitation. 

This is a very interesting point and, as 
Stone, J., remarks, it is strange that there 
are no direct decisions upon this point 
although it must have arisen in India many 
times before. Stone, J., has rightly, 
in my opinion, held that in Art. 117 of the 
Limitation Act judgment means decree. 
He has taken’ the view that the starting 
point of limitation was the decree in the 
first Court and accordingly dismissed the 
suit as being barred by limitation. It is 
contended here that he was wrong. In 
this case we are dealing with a judgment’ 
given in the State of Bikanir where it is 
conceded that all the provisions of the Code 
of Civil Procedure are applied and the 
decisions of the Indian High Courts fol- 
lowed; and, in my.view, the difficult ques- 
tion before us is made more simple on 
that account. It is conceded that a foreign 
judgment anda municipal judgment are 
upon an entirely different basis. A foreign 
judgment cannot be executed and it is 
merely a cause of action and the judgment 


-is regarded as creating a debt between the 


parties to it and it is said that the debt so 
created is a simple contract debt, the 
liability of the defendant arising on an 
implied contract to pay the amount of the 
foreign judgment. There is no merger of 
the original cause of action and it is there- 
fore open to the plaintiff to sue either on 
the foreign judgment or on the original 
cause of action on which it is based; and” 


.it is argued on behalf of the respondent 


that, as a foreign judgment isa mere cause 
of ‘action or a right gained by the plaintiff 
by reason of his decree, the starting point 
of limitation is the date upon which he. 
obtains that right and that this cannoi be 
affected by reason of the pendency either of 
an appealor the supervention of a decree 
of an Appellate Court confirming the lower 
Court’s decree; and in aid of this argu- 
ment, amongst other things, it is pointed 
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out that when a decree has been obtained, 
steps to execute the decree may be taken 
and execution of it had during the pendency 
of an appeal unless those steps are stayed. 
In my opinion, the latter test, although 
there is a great deal to be said for the 
argument which adopts it, is not the real 
test. What has g t to be found is, whatis 
the final decree which has been obtained 
by the plaintiff in the suit; and it is quite 
cléar that in order to enforce the judgment 
of a foreign court that judgment must be a 
final one; and: indeed that is conceded by 
the learned Counsel for the appellant and 
the respondent. In Nouvion v. Freeman (1) 
which was an action brought upon a foreign 
judgment for the recovery of a debt it was 
held that if the judgment does not finally 
aud conclusively (subject to an appeal to 
a higher court) settle the existence of the 
debt so as to become res judicata between 
the parties, such an action cannot be 
brought. In that case their Lordships had 
before them what was described as a 
“remate” judgment of a Spanish Court and 
in accordance with the laws of Spain this 
“remate” judgment when it was “executive” 
or summary, as it was, could not be regard- 
ed as res judicata and their Lordships 
accordingly held that since such a judg- 
ment as that does not finally and con- 
clusively’ establish the’debt no suit upon 
it could be brought in England. Lord 
Herschell in dealing with the finality and 
conclusive nature of the judgment upon 
which an action may be maintained in the 
English Courts when such judgment is 
pronounced by a foreign court at page 9* 
says :— 

My Lords, I think that in orderto establish that 
such a judgment has been pronounced it must be 
shown that inthe court by which it was pronounced, 
it conclusively, finally, and for ever established the 
existence of the debt of which it is sought to be 


made conclusive evidence in this country, so as to 
maka it res judicata between the parties. 


Lord Watson on page 13# says: - 


‘Tn order to ita receiving effect here,a foreign. 


decree need not be final in the sense that it cannot 
be made tlie subject of appeal to a higher court: 
but it must be final and unalterable in the court 
which pronounced it; and if appealable the English 
Court will only enforce it, subject to conditions which 
will save the interests of those who have the right 
of appeal.” | 


This case, it is urged on the respond- 
ent’s behalf, shows that when once a decree 
has been obtained even though that decree 
may be the subject of an appeal, a suit 
may be brought upon it in a foreign court 
to enforce it.’ For the appellant, however, 
(D) ISA 01. ; 
#Pages of 15 A. O,—IHad,] 
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itis argued that it does not necessarily follow 
that, where an appeal has been presented 
which results ina decree of the Appellate 
Court dismissing the appeal, a fresh start- 
ing point cf limitation is not given thereby, 
it being conceded that the foreign judg- 
ment sued upon must be final and conclusive. 
Since this question, in my view, has got to 
be decided upon a consideration of the cases 
which lay down the law as to finality ofa 
decree in this country, I propose to refer to 
some of these quoted in the course of the 
arguments; and I will first of all deal with 
those decisions which consider the effect 
ofthe passing of an appellate decree. 
The first of these is Luchmun Persad Singh 
v. Kishun Persad Singh (2) a Full Bench 
decision. There it was held that although 
an order of the Privy Council may confirm 
a decree of the court below, that order is ` 
the paramount decision-in the suit; and 
that any application to enforce it, is in 
point of law an application to execute the 
order and not the decree which it con- 
firmed. The next case is Noor Ali Chow- 
duri v. Koni Meah (3) where it was held 
that the only decree of which execution could 
be taken was the appellate decree and not 
the original decree. In the judgment in 
that case a Madras decision is refered to, 
namely, Arunachella Thudayan v. Veluda- 
yan (4) in which Scotland, C. J., said: 

“Whether that decree be in affirmance or reversal 
or modification of the decree appealed from, it 
becomes the final decree in the suit,and therefore 
the decree is enforceable by execution}? 

In Kailash Chandar Bose v. Girija Sundar- 
Debi (5) it was held that the appellate decree 
supersedes the original decree. At page 
929* Jenkins, O. J , says: - 

“The decree in that suit wasin the Court of First 
Tnstance against the widow, and it may be that 
this decree, had there been no appeal, would have 
been binding as against the reversioner, even though 
the mortgage was created by the lady, herself. That 
is a point on which I express no opinion until 
occasion arises forits decision But whatever may 
have been the effect of that decree had it stood by 
itself, it was superseded by the decree passed on 
appeal The decree of the Court of First Instance 


could not in the circumstances be pleaded as res 
judicata,” 
He relies on Noor Ali Chowdhuri v. Koni 
Meah (3) as showing that, where there is a 
decree on. appeal which confirms the decree 
against which the appeal is made, it is the. 
appellate decree to which regard must be 
had and that the appellate decree supersed- 
ed the original decree. -He further points 

(2) 8 0 215. 

(3) 13 613 

(5M HOR 215. 

(5) 14 Ind Cas 299; 39 O 925:16 C W N 658. 


*Page of 39 O.~ [Ed ] 
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- out that, where an Appellate Oourt dis- 
misses an appeal under the provisions of 
the Code, the proper course is, as is provid- 
ed by the Code, to confirm, vary or reverse 
the decree against which the appeal is made 
and not merely to dismiss the appeal. 
Dicey's Conflict of Laws 4th Edn. at page 
454 it is stated that the test of finality is 
the treatment of the judgment by the 
foreign tribunal as res judicata. In India 
and Bikanir a decree of the first Court 
which is taken on appeal to an Appellate 
Court is not res judicata, In Sheo Sagar Singh 
v. Sitaram Singh (6) a decision of the Privy 
Council at page 626*Lord Macnaghten states: 

“To support a plea of res judicata it is not enough 
thatthe parties are the same and that the same matter is 
in issue. The matter must have been “heard and finally 
decided.” If there had been no appeal inthe first 
suit the decision of the Subordinate Judge would no 
doubt have given rise to the plea, But the appeal 
destroyed the finality of the decision. The judgment 
of the lower Oourt was superseded by the judgment 
of the Court of Appeal.” 


This decision, in my view, affords the 
strongest support to the appellant's conten- 
tion before us. The first Court’s decision 
was superseded by the judgment of the 
Appellate Court and its finality destroyed 
by the appeal. It seems to me that the 
judgment sued upon cannot be the judg- 
ment the finality of which has been destroyed 
by the appeal and which has been super- 
seded by the judgment of an Appellate 
Court and that it is only the latter judgment 
which is sued upon. [See. also Abdullah 
Asghar Ali Khan v. Ganesh Dass (7) another 
decision of the Privy Council]. In Chen- 
galvala Gurraju v. Madapathy Venkateswar 
Rao (8) it was held that a judgment pending 
appeal or for which the appeal time has 
not expired is only a provisional judgment 
and does not operate as res judicata. Another 
decision of the Privy Council is Annamalai 
Chetty v. Thornhill (9) where it was held that 
a decree from which an appeal lies 
and has in fact been taken is not final bet- 
ween the parties so as to form res judicata. 
The judgment of Cozens-Hardy, L. J., in 
Marchioness of Juntley v. Gaskell (10) is 


(6) 24 0616; 241A 50;1 O WN 297;7Sar.P OF 
124 (P 0) f 

(7) 42 Ind. Oas 959; 45 O 442; 128 P W R 1917; 2 
ML T45L: 220 WN121; 3 P L W 381; 26 OLJ 
561; 15 A LJ 889: 19 Bom L R 972; 34 MLJ 12; 
TL W 68; 132; P L R 19417; (1918) M WN7:441A 
213 (P.O). 

(8) 33 Ind. Oas. 9; 30 ML J 379; (1916) 1 M W N.223; 
19 M LT 268. 

(9) 134 Ind. Cas. 331; 61 M L J 420; (1931) A L J 
833: AIR 1931 P O 263; 34 L W 565; Ind. Rul. (1931) 
P 0283; 36 OW NL (P. 0). > 

(10) (1905) 2 Oh. D, 656. 

*Page of 24 C| Ed.]. 
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relied upon by the respondent. At page 
667* he says: . 

“It is urged that the judgment of the Scotch Court 
of Session is not a final judgment; but when the 
word “final” is used,as I think it is in some authori- 
ties with reference to judgments, that does not mean, I 
apprehend, a judgment which is not open to appeal 
but merely “final” as opposed to “interlocutory”. A 
judgment is, in my opinion, not less an estoppel 
between the parties to the action because it may be 
reversed on appeal to the House of Lords.” 


I have already expressed the view that 
this question falls to be decided not by the 
English decisions upon this question but by 
the decisions of the Indian Courts and of the 
Privy Council and no case in this court or 
the Privy Council has been referred to by Mr. 
Doraiswami Ayyar in the course of his able 
argument on behalf of the respondent which 
in my opinion, supports his argument. 
Hukumchand Boidv. Pirthichand La! Chow- 
dhury (11), a decision of the Privy Council 
relied upon by him is clearly distinguish- 
able from the cases on the other side by 
reason of the fact that the article of the 
Limitation Act there in question was Art. 97, 
“for money paid upon an existing consi- 
deration which afterwards fails”. A period 
of three years is given from the date of the 
failure. The lower Court held that there 
had been a failure of consideration. This 
order was confirmed on appeal and never- 
theless it was held that time commenced to 
run from the date of the lower Court’s 
decree because it was upon that date that 
consideration-failed. This case is of no force 
when Art. 117 comes to be considered. In 
my view, applying the test of res judicata 
and the decisions referred to in support of - 
the appellant’s argument, Stone, J.’s judg- 
ment was erroneous and it follows that the 
decree must be set aside and the appeal: 
allowed with costs both here and in the trial 
Court, 

Bardswell, J.—This suit under appeal 
was brought by the plaintiff for a decree for: 
the enforcement of a foreign judgment in 
his favour against the defendant for the 
sum of Rs. 7,858-10-3 with interest and costs. 
The foreign judgment was that of the State - 
of Bikanir. A. judgment and decree in. 
favour of the plaintiff for Rs. 7,284-14-3 
were passed by the High Court of Bikanir 
in exercise of its original jurisdiction on 
9th July, 1924, and confirmed by an appel- 
late Bench of the same High Court on 12th 
March, 1931, the principal amount sued for 
being made up of the amount for which 

(11) 50 Ind Cas. 444: 46 O 670;17 A L J 514,36 M 
LJ 557 250 WN 721:21 Bom. LR 632; @919) MW 


N 258;30 O LJ 71; 26M LT 131; 1OL W 416; 461A 
52 (P. O.). 
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the High Court of Bikanir had given the 
decree and Rs. 573-12-0 which had been al- 
lowed for costs. One objection taken before 
Stone,- J., who tried the suit was that 
the High Court of Bikanir had no jurisdic- 
tion, but this objection, which is said -to 
have been only faintly argued, was over- 
ruled and that decision has not been chal- 
lenged. The defendant, however, has 
succeeded on another point that was.taken on 
his behalf and that isthat the suit claim was 
barred by limitation expect for the. sum 
of Rs. 573-12-0 allowed for costs, the claim 
to which was admitted. fi! 

Stone, J., has held that the word “judg- 
ment” in the expression “foreign judgment” 
ins..2 (6) of the Civil Procedure Code, 
meansthe decree of the foreign court and 
this view, which is in accordance with 
common sense and with whatis the English 
Law on the subject, has not been contested. 
It is, therefore, Art. 117 of the Indian 
Limitation Act that has to be considered, 
Under that article the time allowed for 
bringing a suit upon a foreign judgment 
is six years from the date of the judgment. 
What has been held is that by “date of the 
judgment’ is meant ‘the date of the ori- 


ginal judgment and that, as the date of’ 


the original judgment at Bikanir was 
more than six years before the filing of the 
suit in this court, the suit was barred by 
limitation. For the plaintiff, who is now 
the appellant, itis argued that time has 
to run from the date ofthe appellate judg- 
ment. If that view is correct the suit will 
have been brought in time. 

Toenable a foreign judgment to be 
enforced it mustbe one that is final and 
conclusive between the parties and it may 
be final and conclusive though itis subject 
to "an appeal and though an appeal 
against it is actually pending inthe foreign 
country where it was given. The law on 
the subject is thus set outin r. 114 of 
Dicey’s Conflict of Laws‘ on which Mr. 
Doraiswami Iyer lays stress in his argu- 
ments on behalf of the respondent. But 
the same learned authorily in his commen- 
tary on this rule gives as the test 
finality the treatment’of the judgment by 
the foreign tribunal as resjudicata. He 
quotes from the judgment of Lord Her- 
schell in Nouvion v. Freeman- (1). “In 
order to establish that a (final and con- 
clusive) judgmenthas been pronounced it 
must be shown that in the court by which 
it was pronounced, it conclusively, finally 
and for ever established the existence of 
the debi of which.it is sought to be made 
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- conclusive evidence in. this country so as 


to make it res judicata between the-parties” 
The same extract is also given in Smith's. 
Leading. Cases as the test of what is a 
conclusive judgment. In the case of some 
foreign Courts the decision of the court of 
First Instance may act as res judicata. 
Such astate of things is contemplated in 
Nouvion v. Freeman (1) and ‘when it. 
exists, the first court’s judgment, as stated 
in that decision, will only be enforced 
subject to conditions which will save the 
interests of those who have the right of ap- 
peal. But what we have to consider is what 
is the position as regards res judicata of a 
decree passed by a court of First Instance 
in accordance with the provisions of the . 
Code of Civil Procedure of British India 
when that decree has been appealed against 
evenif the result of the appeal is for it 
to be confirmed, Itis common ground that 
the law of the Bikanir State is on all 
relevant matters the same as that of 
British India. 

By O.:XXXI, r. 32 of the Civil Proce- 
dure Code the appellate judgment may be 
for confirming, varying or reversing the ` 
decree from which the appeal is preferred 
and in Kailash Chandra Bose v. Girija Sun- 
dari Debi (5) Jenkins, ©. J., has called 
special attention to this rule (then s. 577) 
and has held that, where there isa decree 
onappeal whichconfirms the decree against 
which the appeal is made, the appellate 
decree supersedes the original decree. In 
Sheosagar Singh v. Sitaram Singh (6) the 
Privy Council have held that “To support a 
plea of res judicata it is not enough that 
the parties are the sameand that the same 
matter is in issue. The matter must have 
been ‘heard and finally decided.’ If 
there had been no appeal in the first suit 
the decision of the Subordinate Judge would 
no doubthave given rise to the plea. But 
the appeal destroyed the finality of the 
decision. ` The judgment of the lower Court 
‘was superseded by the judgment of the 
Court of Appeal”. This decision has been 
followed by a later Privy Council decision 
in Abdullah Ashgar Ali Khan v. Ganesh Das 
(7), their Lordships: have held that “where 
an appeal lies the finality of the decree 
on such appeal being taken, is qualified 
by the appeal andthe decree is not final 
in the sense thatit will form res judicata 
as between the same parties”. In Chengal- 
vala Gurraju v. Madapathy Venkateswar Rao 
(8), it has been held by a Bench of this 
court that ajudgment pending appeal or 
for which the appeal time has not expired 
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-ig only a provisional ‘judgment and does not 
operate as res judicata. It is unnecessary 
to discuss this. decision here, in so far 
as it extends the principle toa judgment 
not yet appealed against while the time for 
appeal hasnot yet expired as in the case 
under notice there has been an appeal and 
the decisions of the Privy Council are 
conclusive as toacase of that kind. 

Great stress has been laid for the respon- 
dent on the Privy Council decision in Hukum 
Chand Boid v. Pirthichand Lal Chowdhury 
(11). Inthat case it was held that failure of 
consideration dated from the first Court's 
decree setting aside a sale for arrears of 
rent andnotfrom the date of the appellate 
decree bywhichit was confirmed, and it 
was pointed out that under the Indian 
Law and procedure an original: decree is 
not suspended by presentation of an appeal 
nor is its operation interrupted where the 
decree on appeal isone of dismissal. A 
subsequent suitthat was brought for the 
recovery of money was, therefore, held to 
be time-barred under Art. 97 of the 
Limitation Act. This decision has been 
considered by a Bench of this court in 
Jayanti Venkayya v. Damisetht Sathiraju 
(12), and it is pointed out there that what was 
held was that consideration had failed when 
the salewas set aside in the first court 
aud that it did not fail afresh when the 
order setting aside the same was affirmed 
by the Appellate Court. It was held in this 
Madras case that the remarks of the Privy 
Council in Hukum Chand Boid v. Pirthi- 
chand Lal Chowdhury (11) did not apply to 
questions arising under Aris. 181 and 182 
of the Limitation Act and that even though 
by Art. 182 the appellate decree is ex- 
pressly made a fresh starting point for 
purposes of execution whereas there is no 
corresponding provision to Art. 181, yet 
even an application under the latter article 
for a decree absolute could be made within 
threes years from the passing of the pre- 
liminary decree by the Appellate Court. 
And that this view as to Art. 181 is correct 
is shown by the Privy “Council decision 
Jowad Hussain v. Gendan Singh (15). There- 
in is cited with approval a remark of 
Banerji, J., 
Jiwan Lall (14): 

“ It seems to me that this rule,” 

ee 64 Ind. Oas. 470; 44 M 714; 41 ML J117; 14L 


Mt Ind. Cas. 499; 6 Pat. 24: 24 A LJ 765; 5 | 


IR 1°26 P 093; (1926) M W N 591; 440 LJ 63; 
OW N 690; 24L W 394; 7 P LT 575: BLOWN 
56551 M LJ Tsh; 28 Bom. L R- 1395; 53 I A 197 


(P 0.) 
| (14) 42 Ind. Oas. 93; 39 A'641; 15 A L J 734, 
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the rule regulating applications for final 
decrees in mortgage actions, 

“contemplates the passing of only one final decree 
in a suit for sale upon a mortgage. The essential 
condition to the making of a final decree is the exis- 
tence ofa preliminary decree which has become con- 
clusive between the parties. Where an appeal has 
been preferred it is the deeree of the Appellate Court 
which is the final decree in the cause. 


There appears to be no authori- 
ty directly bearing onthe question 
of from the date of which judgment or 
decrees, in the case of there being an 
original decree and an appellate decree con- 
firming it, time should run for the purposes 
of Art. 117 butit seems to me that the 
decision in Jowad Hussain v. Gendan Singh 
(13) is an authority that gives better guid- 
ance as to how that article should be 
interpreted than is Hukum Chand Boid 
v. Pirthichand Lal Chowdhury (11). In the 
latter case what had to be looked to for 
the purposes of Art. 97 was not so much 
the decree itself as what had been decided 
by the decree. Forthe purposes of Art. 
117 as for those of Art. 181, the existence of . 
a decree is essential as the basis of the 
action and that decree has tobe one that 
is final and conclusive between the parties 
so as to operate as res judicata. 

Now inthe present instance there was 
no final and conclusive decree between the 
parties such as could so operate till the 
decree of confirmation had been passed on 
the appeal. In these circumstances it is from 
the date of that decree and not fromthe 
date of the original decree that limitation 
began torun against the plaintiff as, when 
there had been an.appeal, it was not till 
the appeal had been decided that the plain- 
tiff had obtained adecree of the necessary. 
finality and conclusiveness for him to take 
action uponin British India. I would, 
therefore, allow this appeal and grant a 
decree for the full amount sued for with 
interest at 6 per cent. per annum from the 
date of suit to date of realisation and costs 
both on the appeal and on the first hearing. 


N. Kes. Appeal allowed. 


PATNA HIGH COURT. 
Criminal Revision Petition No. 295 of 1933. 
- June 30, 1933. 
ROWLAND, J. 
SHAHZAD KHAN—PeETITIONER 
versus 
EMPEROR— OPPOSITE PARTY. 
-Penal Code -(Act ‘XLV’ of: 1860); ss. 199, 200- 
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Presentation of false afidavit—Inadmissibility on 
ground of some informality—Whether affects nature of 
offence—Burden of proof of offence lies on prosecution 
—Hvidence Act (I of 1872), s. 106 : 

It is an elementary principle of criminal law that 
when the section creating an offence mentions in the 
definition of the offence a particular state of mind 
on the part of the offender as being an ingredient in 
the offence, the burden of proof is thereby placed on 
the prosecution to establish that such a state of mind 
was present in the accused at the time of committing 
the act charged. The burden of proof ina charga 
under s. 199, Penal Code, is on the prosecution to 
show that atthe time of making the affidavit the 
accused either knew or believed it to be false, or did 
not believe it to be true. [p. 853. col.2; p. 839, col. 1] 

Where the accused in an affidavit filed ina rent 
suit ina Civil Court stated that his tenant died ona 
particular date, but on a counter-affidavit filed by the 
tenant's husband the’ court came to the conclusion 
that the date of death as alleged in the accused’s 
affidavit was not the correct one and directed the 
presentationof a complaint unders 476 of the 
Oriminal Procedure Code for the prosecution of the 
petitioner for an offence under s. 199 of the Indian 
Penal Code : h 

Held, thatit was wrong to say unders 106, Evi- 
dence Act, that the burden of proof as to the date of 
the tenant's death was on the accused on the ground 
that itwas a matter particularly within his know- 
ledge; and that the burden lay on the prosecution of 
proving every ingredient comprised in the definition 
of the offence, and inthe absence of such evidence the 
conviction could not stand. Emperor v. Mohamud 
Ishaq (3), referred to. [p. £59, col. 2 ] 

An affidavit which is inadmissible merely on the 
ground of soma informality is still a declaration with- 
in the meaning of ss 199, 200, Penal Code. Chand- 
rika Prasad Singh v. Hira Lal (1) and Padmabatin 
Dasi y, Rasiklal Dhar (2), not applied. jp. 858, col 2.] 

Criminal Revision Petition from an order of 
the Sessions Judge, Patna, dated the 6th 
June,1933, affirming that of the Deputy Mag- 
istrate, First Class, Patna, dated the 21st 
April, 1933. 

Messrs. M. Yunus and Y. Yunus, for the 
Petitioner. | 
The Assistant Government Advocate, 
for the Crown. WA 

Judgment.—The petitioner has been 
convicted to three months’ rigorous im- 
prisonment and an appeal from the con- 
viction has been dismissed by the Sessions 
Judge of Patna. PA 

The charge was that the petitioner had 
presented a false affidavit on 23rd May, 
1932, in the court of the Munsifof Patna. 
He had a rent suit pending in that court 
against a lady, his tenant. She died and 
in the affidavit it was stated that the date 
of death as ascertained by the petitioner 
was 27th February, 1932. ‘The affidavit 
was accompanied by a petition for sub- 
stitution of her heirs. The usual notice 
having been issued, Leyakat, the lady’s 
husbantl, filed a counter-affidavit on 31st 
August, 1932, that the date of death of 
the lady was not correctly stated, she had 
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in fact died on 6th December, 1931, and 
the application for substitution was out of 
time. The Munsif held an enquiry. He 
came tọ the conclusion that the date of 
the lady’s death was as alleged by her 
husband, and not as stated in the affidavit 
of the petitioner, and he directed the 
presentation of a complaint under s. 476 
of the Criminal Procedure Code for the 
prosecution of the petitioner for an offence 
under s. 199 of the Indian Penal Code, 
with the result above stated, 
. Two points are taken. One is-that the 
courts should not have held the presenta- 
tion of the affidavit which is based on 
information received, to be an offence under 
s. 199 merely on proof that the informa- 
tion contained in it was not correct. 
In the lower Court's judgment the burden 
of proof it is said wrongly placed on the 
accused to show both the correctness of 
the facts stated in his affidavit and his 
own good faith. It is said that this was 
an error of law and has held to a mis- 
carriage of justice. The second point taken 
is that the affidavit filed did not fully comply 
with the requirements O. XIX, r. 3 of the 
Oivil Procedure Code and, therefore, was 
not such a declaration as a Court of 
Justice, public officer or other servant so 
authorized by law to receive as evidence. 
As regards the second point I have been 
referred to Chandrika Prasad Singh v, 
Hira Lal (1) and Padmabatin Dasi v. 
Rasiklal Dhar \2), which was followed in 
the other decision. Both these are deci- 
sions in civil cases in which the regularity 
of affidavits came into question, I do not 
consider that they are in point in the 
present case which is governed by the 
explanation tos. 200: 

“A declaration which is inadmissible merely upon 


the ground of some informality is a declaration 
within the meaning of ss. 199 & 200" 


I shall turn now to the first which is 
the main point raised. Section 199 
provides a penalty for making it “either 
knows or believes to be false, or does not 
believe to be true”. It is an elementary 
principle of criminal law that when the 
section creating an offence mentions in 
the definition of the offence a particular 
state of mind on the part of the offender 
as being an ingredient in the offence the 
burden of proof is hereby placed on the 
prosecution to establish that such a state 
of mind was present in the accused atthe 
time of committing the act charged. The 

g 73 Ind. Oas. 721; 5 P L T 124; A I R 1924 Pat, 
1 


(2) 6 Ind, Cas. 666; 37 O 259, 
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burden of proof in view of the definition 
in s. 199 was clearly on the prosecution 
to show that at the time of making the 
affidavit the accused either knew or 
believed it to be false, or did not believe 
it to be true. There is reference in the 
judgment of the Sessions Judge io the 
difficulties that stand in the way of the 
prosecution in showing such a state of 
mind on the part of the accused. He has, 
however, invoked the aid of.s. 105 of the 
Indian Evidence Act to place on the 
accused the burden of proof even as to 
the date of Musammat Fatema’s death, 
holding thatthat was a matter particularly 
within his knowledge. Why the Sessions 
Judge should say that this wasa matter 
particularly within the knowledge of the 
petitioner I am at a loss to understand. 
The petitioner is a resident of Gujri, 
Police station Khajekalan. The lady lived 
in Alamgunj, Police Station Alamgunj. 
The persons who best had means of 
knowing when she died, are her hushand 
and her relatives and neighbours. The 
best evidence to show the date of death 
would have been the entries in the Death 
Register kept at the thana. The death 
Register of December, 1931, did not contain 
any entry to indicate that her death was 
reported in that month. There was evi- 
dence that on 26th January, 1932, the 
death of the lady was reported to the 
Munsiff's Court by a petition (Ex. 2) 
presented through a Pleader who has been 
examined as a witness and tays that he 
had information of her death from her 
husband Leyakat. This evidence is ad- 
missible to corroborate under s. 157 of the 
Indian Evidence Act the evidence of 
Leyakat to this extent that the lady was 
dead before the 26th of January but the 
petition did not state any particular date 
of death and is, therefore, no corroboration 
of Leyakat’s evidence that the date of 
death was 6th December; 1931. However, 
the finding of the’ courts below that the 
death of the lady took place in December, 
1931, is a concurrent finding of fact with 
which I do not propose to interfere, but 
having proved this it is still for the pro- 
secution to show that accused knowingly 
made a false statement in the declaration. 
It appears from the Sessions Judge's 
judgment that he declined to accede to the 
contention of Counsel for the accused that 
this burden lay on the prosecution. As I 
have said, the prosecution must bear the 
burden of proving every ingredient which 
is comprised in the 
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offence. The Sessions Judge has held 
merely because the accused has not proved 
the contrary by evidence that the prosecu- 
tion has established that accused made a 
false statement knowingly in order to 
bring his petition for substitution within 
the period of limitation. He has not 
based his conclusion on any reasoning or 
circumstances from which he infers such 
knowledge on the part ofthe accused. No 
doubt there might have been a possible 
motive for accused to represent the death 
as having taken place on the 27th February 
even if he was aware that it had taken 
place earlier, because the earlier date might 
have frustrated his application for sub- 
stitution of the lady's heirs by virtue of 
the rules of limitation; but to say that 
there might have been a possible motive 
does not amount to definite proof of 
knowledge so as to relieve the prosecution 
of the burden. The Sessions ..udge thinks 
it intolerable to place this burden on the 
prosecution “because it would bean im- 
possible feat for the prosecution to call 
the mohalla people and make them say that, 
they did not inform the accused about 
the date of death”. Actually if the pro- 
secution had a good case they could very 
easily have proved accused's knowledge. 
For instance, there could be witnesses to 
establish that the accused was told of the 
death of the lady and, therefore, he could 
not in good faith have made the statement 
that he did knowing the fect to be other- 
wise; or failing this the prosecution could 
have proved that the death of the 
Musammat was well known that there was 
publicity, that at least it had been report- 
ed at the thana so that accused had the means 
of acquainting himself with the date, 
There could be inshort evidence of several 
descriptions to establish the necessary 
ingredient of knowledge or belief of the 
falsity of the information given in the 
declaration if it were a fact that accused 
had such knowledge or belief. In any 
case, the difficulty of proving the ingredi- 
ents of an offence is no good reason for 
exempting the prosecution from the duty of 
proving them beforea conviction is recorded. 
In cases of perjury the principle is so well- 
known that in most of the decided cases it is 
not directly stated, but Imay refer to Emperor 
v. Muhammat Ishaq (8). This was a case 
where the verification on an application 
for execution of a decree contained several . 
particulars which were found to “be iu- 


(3) 25 Ind, Oas. 331; 36 A 362; 12 A L J 550; 15 Cr, 
LJ 579. $ i 
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accurate. Piggot, 7, pointed out that 

“it lay on the prosecution t> prove, not merely 
that this verification made by Muhammad Ishaq 
covered statements which were false in fact, but 
that .in making these statements Muhammad Ishaq 
either knew or believed the same to be false, or 
did not believe the same to be true.” 

In the result the application is allowed, 


the rule is made absolute, the conviction 


and the sentence set aside and the accused. 


acquitted. i 
N. Application allowed, 


ee, 


OUDH CHIEF COURT. 
First Civil Appeal No. 116 of 1931. 
AND - 
Civil Miscellaneous Application No, 794 
- of 1932. 
April 27, 1933. 
Wazirk Hasan, C.J., AND SMITH, J. 
Musammat MUSHARRAFI BEGAM 
— DEFENDANT — APPELLANT 
VETSUS 
Lala KUNDAN LAL AND OTHERS 
— PLaIntir¥s —RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 8— 
‘Attested’, significance of—Executant not seeing attesi- 
ing wiiness—Deed, if validly atiested—Pardanashin 
lady—Transaction against interests of lady—Con- 


sideration mainly for payment of debts of immoral - 


husband—Utilizaticn of part of consideration for 
payment of Government Revenue—Whether sufficient 
for validity of deed 

The admission of a person that he has affixed his 
thumb impression to a document does not dispense 


with the neceasity of proof that it waa properly. 


attested. Hira Bibiv. Ram Hari Lal (1), referred 
to. [p 862, col 1] 

Any further signature made on the document at 
the time of its registration cannot be considered as 
the signatures of attesting witnesses. Chandrani 
Kuar v. Sheo Nath (2) and Lachman Singh v. Surendra 
Bahadur Singh (3), relied on. [ibid.] 

Where the executrix of a document could not see 
the attesting witnesses and itis not shown that she 
had her attention called to the fact that they were 
signing the deed as attesting witnesses, they cannot 
be said to have signed the deed in her presence and the 
deed is not, therefore, properly attested. Padarath v. 
wm Nain Upadhia (9), distinguished - |p. 863, col. 
1. : 

[English ceses discussed. ] 

Where a transaction was much against a pardanashin 
and illiterate lady's interests and not such a transac- 
tion as she could have intelligently. entered into 
and it isin evidence that the execution of the deed 
was in a large measure designed forthe payment of 
the debts her husband who was a man of violent 
temper and was addicted-to prostitutes: 

Held, that the mere circumstance that part of the 
consideration was utilized for payment of land 
revenue due from her would not justify the up- 
holding gf the deed, either wholly or in part and it 
should be set aside as being not intelligently ex- 
ecuted by her especially when itis also not validly 
attested, Chandrant Kuar v. Sheo Nath (2), Lak- 
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shmi Narain v. Mohamadi Begam (10), Barkat-un- 
Nissa v, Debi Bakhsh (11), Dwarka Prasad v. Nasir ° 
Ahmad (12) and Farid-un-Nissa v, Mukhtar Ahmad 


’ (13), referred to, [p. 863, col. 2.] 


First Civil Appeal against ihe order of 
the Subordinate Judge, Kheri, dated 
the 7th September, 1931. 


Dr K.N. Katju and Mr. Ali Mohammad, 
for the Appellant. f 

Messrs. M. Wasim and Zahur Ahmad 
Khaliquzzaman, for the Respondents. 


Judgment.—This is an appeal against 
a decısion by the learned Subordinate 
Judge of Kheri, dated the 6th September, 
The plaintiffs in the. suit, Lala 
Kundan Laland Lala Ram Charan Lal, 
sued on the basis of a mortgage-deed dated 
the 8th September, 1924, for Rs: 12,500, 
which purported to have been executed 
by one Musammat Musharrafi Begam and 
her since deceased husband, Muhammad 
Abdul Bashir Khan. Along with Musam- 
mat Musharrafi Begam were impleaded 
one Fazal Husain, who was said to be a 
prior morigagee; Rameshwar Prasad and 
Tirbeni Prasad the sons and heirs of one 
Bhagwan Das, who was said tobe a sub- 
sequent mortgagee; one Lala Nanak 
Chand, who was also said to be asub- 
sequent mortgagee: and one Shah Muham- 
mad, who was saidto have a right of re- 
demption in respect ofthe mortgaged prop- 
erby. According to the judgment of the 
lower Court, none cf the defendants, except 
Musammat Musharrafi Begum, contested 
the suit., Ib appears that the defendant 
No. 6, Shah Muhammad, put in a written 
statement, he said that he had nothing to 
do with the mortgaged property and 
had no right of redemption in 
respect of it. Subsiantially,that is to say, 
he did not contest the suit, which was 
fought out by the two plaintifs and 
Musammat Musharrafi Begam alone, The 
amount said by tke plaintiffs to be due 
under the mortgage at the time ofthe in- 
stitution of the suit, (the 24th February, 
1931), was Rs. 26,535-13-9, and the learned 
Subordinate Judge gave the plaintiffs a 
decree for that amount with costs and in- 
terest, subject tothe prior charge in favour 
of the plaintiff No. 2, Musammat Mushar- 
rafi Begum, defendant No.1, in the suit, is 
the appellant before us. On the 18th of 
November, 1932, an application was made 
on behalf of plaintiff No. lasking for the 
admission of additional documentary evid- 
ence under O. XLI, r. 27 (1) (b) ofthe Code 
of Civil Procedure, Wedo not think it fit 


1933 
to admitthat further evidence, and that 
application is dismissed. - . 


The facts, as far as it- is necessary to’ 
appeal, | 


recite them for the purposes of the 
are as follows:— 

Musammat Musharrafi Begam’s husband, 
Muhammad Abdul Bashir Khan, was the 
owner of eight villages or shares of vil- 
lages, and on the 9th February, 1920, he 
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- evidence which was taken on 


executed a dced of gift in favour of his-- 


wife, in lieu of her dower; in respect of 
five of those villages. -One of them, Sheo- 
puri, was the subject of the present mort- 
gage. .The consideration was made up of 
various items. Most of it was set offin res- 


pect of money said to be due tothe mort- 


gagees from Muhammad Abdul Bashir 
Khan alone, or from him and Musammat 
Musharrafi Begam jointly. A furthersum 


was left to be paidtoone Shah Muhammad. 


in respect of rukka said to have been exe-- 


culed by Muhammad Abdul Bashir Khan, 
and yet another sum was left with the 
morltgagees for payment in respect of 


Government Revenue due from the mort- 


gagors. A smallsum was set off as the 


price of miscellaneous articles said to have- 


been bought by the mortgagors from Lala 
Ram Charan Lal, one of the ‘mortgagees; 


: ny about Rs. 550 were actually paid in- 
; : ` that it was, she -said that she: accepted 
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The points taken on behalfof the appel- ' 


lant are:— 
(1) The deed was not. properly attested 


. from 


having regard to the definition ‘of. attesta- ' 


tion contained in s..3 of the. Transfer of 
Property Act; l a 

- (2) the deed was not intelligently execut- 

ed by the appellant, Musammat Musharraf 

- Begam. . 
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thumb impression, but aécording to her 
commission 
she was given by her husband to under- 
stand that he- had raised a loan with a 
view topaying her Government revenue. 
Her husband, whom she referred to as the 
“Raja Sahib” brought a paper and affixed 
‘her thumb impression upon it. She said 
that she was at thattime in the zenana, no 
one else being there but her husband and 
some domestic servants. No outsider, she 
said, was present; she expressly denied ‘that 
the purporting witnesses to the deed, twa 
men named Deo -Nath and Badri, were 
present. She said that no one read the 
paper toher nor was it- explained to her, 
On behalf of the plaintiffs Deo Nath and 
Badri, who purport to have attested the 
deed were: examined.. Deo Nath said that 
he and Badri, along with the two plaintiffs, 
the appellant’s husband and a few other 
persons, went inside the appellant's house, . 
into the-court yardof the zenana, Musam- 
mat Musharrafi Begum, according to him, 


“was behind a “parda” and the deed was 


read outto her. She asked one Fida Ali, 
who she admitted’ in her evidence was 
her agent whether the deed- wes according 
tothe draft which had been prepared 
at Lakhimpur andupon Fida Ali saying 


what had been written and put out her hand 
behind the ‘curtain and thumb- 
marked the deed. Her husband then 
signed it, and the witness and- Badri 
attested it, according to the witnesses, 


“ “in the presence of defendant No. 1 and 


: Sub-Registrar 


According to s. 3ofthe Transfer of Pro- 


perty Act “attested”, in relation to an in- 
strument, means and shall 


be deemed : 


always to have meant attested by two or - 


more witnesses each of whom has seen the 
executant sign or affix his mark to the in- 
strument, or has seen. some other 
sign the instrument inthe presence and by 


Raja Abdul Bashir’. The witness said 
that the ‘deed was also read over by the 
lo Musammat Musharrafi 
Begam and herhusband and she said 
she accepted its -terms. Theveupon the 
document was registered. 


Badri, the other witness who purports 


. to have attested the deed, gave similar 


person - 


the direction of the executant or has received - 


from the executant a personal. acknowledg- 
ment: of his signature or mark, or of the 
signature of such other person, and each of 
whom has signed the instrument in the pre- 
sence of the executant but it shallnot be 
necessary that more than one of such witnes- 
sesshall have been present at the same 
time, and no particular form of attestation 
shall be necessary. : 
_ The appellant has admitted all along that 

the deed in question does in fact, bear her 


‘thumb-impression on the 


evidence. 

‘Wesee no reason toreject the evidence 
of these witnesses, and we can only conclude 
that the account given by Musammat 
Musharrafi Begum of the circumstances in 
which she made her thumb mark on the 
document .in question is untrue. As the 
document is 


_admittedly that of Musammat Musharrafi 
’-Begam,and as we believe that it was made in 


the presence of Deo Nath and Badri, it cannot 
be contended on behalf of the. appellant that 


“those witnesses did not see her make her 


thumb-impression on the document. .The 
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admission by the appellant, however, that 
her thumb-impression is, in fact, on the deed, 
does not do away with the necessity of proof 
that it was properly attested. On this point 
_ we were referred on behalf of the appellant 
to the ruling reported as Hira Bibi v. Ram 
Hari Lal (1). It has to be considered, 
therefore, whether the deed was properly 
attested by Deo Nath and Badri, having 
regard to the definition of that term con- 
tained ins. 3 of the Transfer of Property 
Act. It was not suggested to usin argu- 
ments by the Counsel on either side that 
that section, as the law now stands, has not 
retrospective effect. 

The main point is whether these two 
witnesses can be said to have signed the 
document in the presence of Musammat 
Musharrafi Begum. It may be taken now 
to be settled law that any further signature 
made on the document.at the time of its 
registration cannot be considered as the 
Signatures of attesting witnesses. That is 
the view both of our own court and of the 
High Court at Allahabad: see the rulings 
reported as Chandrani Kuar v. Sheo Nath 
(2) and Lachman Singh v. Surendra Baha- 
dur Singh (3). 

According to the evidence of Badri, the 
curtain between the witnesses and Musam- 
mat Musharrafi Begam was very thin, and 
the outsiders could not see the person 
inside, this, at any rate, is what the learned 
Subordinate Judge wrote. We are strongly 
of opinion that when he wrote “thin” he 
meant to write “thick.” However, we have 
it definitely stated that the people outside 
could not see the person inside, and we are 
unable to accede to the contention put for- 
ward on behalf of the plaintiffs-respondents 
that Musammat Musharrafi Begam may have 
been able to see Deo Nath and Badri sign- 
ing the document. Furthermore, there is 
nothing to show that her attention was in- 
vited to the fact that those two men were 
signing the document as attesting witnesses. 
That is our view of the facis. On the ques- 
tion as to the sufficiency or otherwise of 
the attestation by the witnesses Deo Nath 
and Badri we were referred to rulings re- 
ported as Mary Akhtar Mirza v. Alice 


(1) 89 Ind Cas. 659; 52 I A 362; 2 OWN 6i1;86 
PL1T575;23AUJ815;A IR 1925 P O 203; 49M 
L J 240;42 0 L J 148; 27 Bom. L R 1144; 22 L W 
373; 3 Pat. L R 296; 300 W N 364; (1925) M W N 
798: 5 Pat 58; 52 I A 362(P O. 


) 
(2) 132 Ind. Oas. 337;80 W N 194; A I R 1931 - 


Oudh 146; Ind. Rul. (1931) Oudh 273. 
(3) 139 Ind Ues. 1; (1932) AL J 653; A I R1932 
All. 527; Ind, Rul. (1932) All, 505; 54 A 1091. í 
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Sangster (4), Narton.v. Bazett (5) and In the 
goods of Mary Ann Killick (6). Those 
cases were all concerned with wills, but 
the requirements of s. 3 of the Transfer of 
Property Act and s. 63 (c) of the Indian Buc- 
cession Act, as far as attestation is concern- 
ed are identical. In the case of this court 
which has been referred to it was found 
that the testator and one of the witnesses 
did not sign in the presence of each other, 
and that when they signed the one could 
not be said to be in actual visual presence 
of the other. The attestations in question 
were found to be invalid. In the English 
case reported at page 569 of 164 English 
Reports, Norton v. Bazett (5), the testator 
was in one room, and the witnesses signed 
in an adjoining room, and there was no 
evidence that the testator could see the 
witnesses when they signed. The pro- 
nouncement in that case was against the 
will. In the case reported at page 1399 of 
that same volume, [Int e goods of Mary 
Ann Killick (6), deceased], a codicil was 
similarly attested by two witnesses in a 
different room from the testutrix, she being 
at the timein bed. There was no evidence 
that the lady actually saw the witnesses sign, 
though she might have done so by raising 
herself in bed. It was held that the witnes- 
ses did not sign in the presence of the 
lady in question and the codicil was held 
invalid. It was pointed out in that case 
that apparently the deceased knew nothing 
about the witnesses being in the other room, 
just ag in the present case there is nothing 
to show that Musammat Musharrafi Begam 
knew that Deo Nath and Badri were out- 
side the “parda,” and were signing the 
mortgage-deed ostensibly as attesting wit- 
nesses. Somewhat similar to the last Eng- 
lish case that has been referred to was the 
case of Jenner v. Finch (7). In that case 
the witnesses signed in a dressing room 
adjoining the bed-room of the testatrix out 
of sight of her, and without her being con- 
scious that they were engaged in any act 
connected with the paper she herself had 
signed. It was said in the judgment, 
page 110:* 

“in no sense can it be said that the witnesses 
signed in the presence of the testatrix, and this 
document is, therefore, inoperative as a testamentary 
instrument.” _ 

(4) 112 Ind Cas. 13; 5 O W N 260; A IR 1928 
Oudh 258; 3 Luck 482, 

(5) (1856) 164 E R 569; 2 Jur (N. 8) 309;,4WR 
830; Deane 259. 

(6) (1864) 164 E R 1399; 34 L J P 2; 10 Jur. (ws) 
1083; 3 Sw. & Tr. 577. 


(7) (1880) 5 P D 106. 


*Page of (1880) > P. D.—|Ha.] 
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The learned Gounsel for the plaintiffs- 
respondents suggested at the outset of his 


arguments that invalid attestation was not ` 


specifically pleaded by the appellant. That 
suggestion, however, cannot be suppgrted in 
view of the contents of para. 10 of her 
written statement, in which it was definitely 
alleged that the defendant affixed her thumb 
impression in the absence of witnesses. The 
Counsel went on to suggest, as we have 
mentioned already, that Musammat Mushar- 
rafi Begam may have been able to see 
through the curtain from inside the room, 
although those outside could not see her. 
We are unable to regard this as anything 
other than a mere possibility, and we cannot 
presume that she could see those outside. 
Reference was next made on behalf of the 
plaintifis respondents to a ruling reported 
as Newton v. Clarke (8). In that case the 
codicil in question was attested by one of 


the witnesses in the same room as the testa- _ 


tor, but with the curtain of a bed between 
him and the witness, so that that witness did 
nut actually see him sign, nor did the testa- 
tor see the witness sign. In that case the 
codicil was held to be valid. We were also 
referred to a ruling reporied as Padarath 
v. Ram Nain Upadhia (9). In that case 
two ladies were separated from the two 
attesting witnesses by a chick, which was 


not lined with cloth. The witnesses said ` 


that they saw each lady execute the deed 
with her own hand, although they were 
unable to see their faces. 
a tat, through which nothing could be 
seen, was hanging in the door way 
was apparently disbelived. As a chick 
was found to have been the only thing 
separating the parties in that case, the 
present case is clearly distinguishable. 
Reference was also made on behalf of the 
plaintiffs-respondents to Halsbury’s Laws 
of England, Vol. 28, page 552, para. 1095, 
where it is said that the attestation is in 
the presence of the testator within the mean- 
ing of the Statute if he might have seen the 
witnesses sign had he chosen to look; it is 
not necessary that heshould actually see 
them sign. The paragraph goeson, how- 
ever, “but the testator must be mentally 
capable of recognizing the act which is 
being done, and conscious of the transac- 
tion In which the witnesses are engaged.” 
Thecontents of this paragraph, therefore, 


. can be used in support of the contention 


(8) (1885) 163 E R 425; 2 Ourt. 318. f 
-(9) 30 Ind. Gas 368; 42 I A 163; 13 A L J 809;19'0 
W N 991; 17 Bom. LR617;18M L T 85; 2L W 639; 


29 M LJ 159; 22 O LJ 165;37 A 474; (1915) MWN 


709 (P 0.) - 
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_ as in the evidence 


63 
ofthe appellant as well as of that of the 
plaintifis-respondents. 

The conclusion we have arrived at is 
that since the appellant could not see Deo 
Nath and Badri, and is not shown to have 
had her attention called to the fact that 
they were signing the deed as attesting 
witnesses, they cannot be said to have 


signed thedeed in her presence, and it 
was therefore, not properly attested. 
We now cometothe other point taken 


on behalf of the appellant, namely, did she 
intelligently execute the deed? As to the 
general principles applicable in such 


“cases, we were referred on behalf of the 
- appellant tothe following rulings: 


Chandrani Kuar v. Sheo Nath (9), 
Lakshmi Narain v. Mohamadi Begam (10), 
Barkat-un-Nissa v. Debi Bakhsh (11), 
Dwarka Prasad v. Nasir Ahmad (12), 
yy Farid-un-Nissa v. Mukhtar Ahmad 
13), 

‘hese rulings lay down general principles 
and it is not necessary to set out in detail 
the particular circumstances with which 
they were concerned. In the present case 


‘we are concerned with a lady who is both 


“pardanash-n” and illiterate. She is said 
to have executed a mortgage deed which 
was in a large measure designed for the 
payment ofher husband’s debts, and in 
which the property mortgaged belonged 


_ exclusively to her having been given to 


her along with other property in lieu of 
her dower. It is in evidence that her hus- 
band was a man of violent temper, and 
was addicted to drink and prostitutes, This 
appears in the evidence of a witness 
Umrao Ali Khan, (P. W. No. 3), as well 
of Musammat Mushar- 
rafi Begam herself. These circumstances 
would appear to renderitunlikely that the 
appellant would have been willing to 
mortgage her own property in order to 
pay her husband’s debts, although it is true 
that she said there were affectionate feel- 
ings between her and her husband. It is 
pointed out on behalf of the appellant that 
her husband appears.to have retained a 


(4) .387 Ind. Cas 102; 9 O W N60; A I R1932 
Oudh 123; Ind. Rul (1922) Oudh 205; 7 Luck 


454. 

(L1) 101 Ind Cas. 29;4 O WN 523: AIR 1997 
Oudh t4; 25 A L J 314; (1927 MW N_381;310 WN 
693; 8 P L T 480; 26 LW 147 (P.C.) 

112) 78 Ind. Cas 850; 11 O L J 219; AIR 1925 
Oudh 16. 

(13) 89 Ind. Cas, 649; 531 A 319; 2 O WN 662; A 
IR 1925P 0 203; 49 M L J 758:47 A 703:420L7 
531: 23 ALJ 1000; 28 O © 338; (1925) M WN 918; 
(Po). J 656; 30 O W N 337; 28 Bom. L R 193 
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sufficient portion of his property in his 
own hands for the payment of his debts. 
We have come to the conclusion that the 
transaction was much ayaint the lady's 
interests and was not such a transaction 
as she could have intelligently entered in- 
-to. We do not believe that she applied her 
mind tothe contents of the deed asit was 
actually written. We have already pointed 
out- that the evidence is that the lady asked 
her agent Fida Ali if the deed was written 
in accordance with the diaft which had 
been prepared at Lakhimpur. We do not 
know what was in the draft, nor do we 
know whether thedeed as faired out cor- 
responded with the draft. All that appears 
is that there was a draft, and thatit had 
been read to the lady, who, instead of ap- 
plying her mind to the contents of the 
deed as it was in the end written out, 
contented herself with an assurance that 
it was inaccordance with the draft. We 
do not think thatit can be held in all the 
circumstances of the case, that there was 
intelligent execution of the mortgage deed 
in’suit by the appellant. It is true that 
part of the consideration appears to have 
been utilized for the payment of land 
revenue due from her, but that is not a 
circumstance which justifies us in uphold- 
ing the mortgage-deed, eitner wholly or in 
part, nor was it suggested to us in argu- 
ments on behalf of the plaintiffs-respond- 
ents that we should uphold it in part only. 
Taking the view wedo, that the deed was 
not validly attested, and that it was not 
intelligently executed by the appellant, 
Musammat Musharrafi Begam, we allow the 
appeal, and dismiss the suit of the plaintiffs- 
respondents with costs in favour of Musam- 
„mat Musharrafi Begum, defendant No. 1, 
- appellant in both the courts. 

N. Appeala'lowed. 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 250 of 1932. 
May 31, 1933. 
__ Suapr LAL,C. dJ., AND ABDUL QADIR, J. 
ALI MUHAMMAD —PLAINTIFF— APPELLANT 
versus 
KARIM BAKSH AND OTHEKS — 
DEFENDANTS RESPONDENTS. 
Civil Procedure Code (Act V of 1908,0 XXIII, 
r. 1—Suit hy reversioners for declaration that mort- 
. gage by widow was invalid— Withdrawal without 
leave of court— Subsequent for 
Maintainability. 
The plaintiffs brought a suit fora declaration that 
a mortgage made by a widow was not binding on 
< them, the reversioners. The widow died during the 
pendency of the suit, and the plaintiffs thereupon 


sutt possession— 
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made an application to the court stating that they 
did not wish to continue the suit for a mere declara-, 
tion and intended to bring an action for possession 
and the suit was accordingly withdrawn, but 
without the permission of the court. Subsequently 
the plaintifs brought the present action for the 
recovery of the possession of the estate left by the 
widow praying at the same timethbat the mortgage 
mentioned above be declared to be invalid : 

Held, that the subject-matter in respect of which 
the declaratory suit was brought was not identical 
with the subject-matter in the present suit for pos- 
session; and that the withdrawal of the former suit 
without permission to bring a fresh suit, did not 
operate as bar tothe institution of the latter suit. 
Singa Reddi v Subba Reddi (2), followed, Jita Singh 
v. Hari Singh (1), overruled, Kamini Kant Roy v. 
Ram Nath Chuckerbutty (6) and Gopal Chandra 
Bannerjee v. Purna Chandra Banerji (7), referred 


to. 
- Second Civil Appeal from the decree of 


the Senior Subordinate Judge, with special 
appellate powers, Lahore, dated the 17th 
November, 1931, affirming that of the Ad- 
ditional Subordinate Judge, Fourth Cless, 
Kasur, District Lahore, dated the 23rd 
June, 1931. 

The -following Order of Reference to a 


Bhide, J.—(October 27, 1932) The 
material facts of the case giving rise to 
this second appeal may be briefly stated 
as follows: — 

Musammat Rakhi, widow of Pir Bakhsh, 
mortgaged certain land belonging to her late 
husband in favour of the defendants by 
deeds dated the 24th of March, 1919, and the 
25th of May, 1920. A further additional 


“ Division Bench was made by 


“ charge of Rs. 400. was created on the same 


property by a deed dated the 8rd of Feb- 
ruary, 1930. The plaintiffs, who are the 
reversioners of Pir Bakhsh, instituted a suit 


` for a declaration that the additional charge 


had been incurred without necessity and 
was not binding on them. During the 
pendency of the suit Musammat Rakhi died.’ 
The plaintiffs thereupon presented an appli- 
cation tothe court stating that they did not 


: wish to proceed with the suit as Musammat 


Rakhi had died and that they intended to 
institute a suit for possession. Thesuit was 
accordingly dismissed. No permission for 
withdrawal was asked for as required by 
the provisions of O. XXIII, r. 1, Civil 
Procedure Code, and none was granted, 
The plaintiffs thereafter instituted a suit 
for possession of the property left by 
Musammat Rakhi praying at the same time 
that the additional mortgage charge referr- 
ed to above be declared to be invalid. This 
suit has been dismissed by the courts below 
on the ground that it was barred by the 


. provisions of O. XXIII, r. 1, Civil Procedure 


Code. The courts below have relied on 
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Jita Singh v. Hari Singh (1), a Single Bench:: 
decision of the Punjab Chief Court, which - 
undoubtedly supports their view. me 

The learned Counsel for the plaintiff, who 
has preferred thissecond appeal, has urged 
that the above ruling does not lay down sound 
law and thata different view has been taken’ 
by a Full Bench of the Madras High Court in © 
Singa Reddi v. Subba Reddi (2). He has- 
also referred to Sahdi Ram v. Amin Chani 
(3) in which Singa Reddi v. Subha Reddi (2) - 
was relied on. Jita Singh v; Hari Singh (1) 
was also referred to in the latter ruling but - 
was distinguished. : 


After considering the facts of the present 
case andthe rulings cited, Iam of opinion. 
that the point raised is an important one 
and the decision in Jita Singh v. Hari Singh 
(1) requires reconsideration in view of the 
fact that the two rulings which were followed 
in Jita Singha v.Hari Singhi(1) viz., Machaua 
Ujahala Dikshatulu v. Gorugantulu Vagga- 
mma 8 Ind. Cas. 1066 (4) and Sennava 
Reddiar v. Venkatachala Reddiar 28 Ind. 
Cas. 91 (5) were overruled by the Full 
Bench decision of the Madras High Court 
Singa Reddi v. Subba Reddi (2) on which the 
learned Counsel for the appellant has relied. 
There is, I think, force in the contention 
put forward on behalf of the appellant that 
the cause of action in the second suit was 
- different. The first suit was for a mere de- 

claration as to the invalidity of the mort- 
gage, and the cause of action arose out of 
the mortgage itself. In the second suit, the 
cause of action was the death of the widow. 
Itis true that the plaintiff sought in the 
second suit also to have the mortgage de- 
-clared invalid. But even so atthe most 
this part of the claim can be said to be 
barred. I donot see how the claim for pos- 
session can be said to be barred by the 
provisions of O, XXIII, r. 1, Civil Procedure 
Code. It was urged that there were two 
previous mortgages which were not challeng- 
ed and the suit was virtually one for redemp- 
tion of a mortgage. But even so,I do not 
see how the subject-matter of the present 
suit can be said to be the same as that of. 
the first suit. ‘When the latter suit was in- 
stituted plaintiffs had no right to redeem at 
all and they were suing for a declaration 


only. A 
(1) 87 Tnd. Cas. 128; 97 P R 1916, 
“ (2) 35 Ind. Cas. 185; 39 M¢87; 31 ML J 498; 20 M 
LT 62; (1916) 2 MWN1;4 L Wi. : 
(3) 130 Ind, Cas 513; AIR 1930 Lah. 937; 12 Lah. 
L J 203;Ind. Rul. (1931) Lah. 305. | 
(4) 8 Ind. Oas. 1066; (1910) M WN 782;0M LT 


(5) 28 Ind, Oas. 91; 2L W177, 
144—109 & 110 
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- As matter of fact, it was quite unneces- 
sary for the plaintiffs in the present suit to 
sue for any relief as to the mortgage. 
If.. the: .defendants had relied upon 
the mortgage the plaintiffs could have 
pleaded its invalidity in rebuttal; and 
O. XXIII, r. (1), Civil Procedure Code, could 
not be a bar to such plea by way of reply. 


The whole subject has been fully discuss- 
ed in Singa Reddi v. Subba Reddi (2). The 
provisions of O. XXIII, r (1), Civil Proce- 
dure Code, areof a stringent character and 
before a plaintiff is non-suited on the basis 
of thatrule,it must be clear that the case 
falls within the provisions ofthat rule, For 
reasons stated above, I am not satisfied 
that the present case comes strictly within 
the scope of that rule. kk 

In view of the importance and difficulty 
of the points involved I think it preferable 
that this case should go before a Division 
Bench for a decision. I accordingly refer 
the case to a Division Bench. ~ 
i Mr. Bodh Raj Sawhney, for the Appel- 

ant. ` i 
` Mr. Daulat Ram, for the Respondents. 


Shadi Lal, ©. J.—The. circumstances, 
which have given rise to this second appeal, 
may be shortly stated. Musammat Rakhi 
the widow of one Pir Bakhsh, gtanted in 
1918 and 1920, to the defendant Karm 
Bakhsh, two mortgages. in respect of two 
plots of land inherited by her from her 
deceased husband. Both the mortgages 
were with possession, and their validity is 
not disputed. x$ 
: It appears that on the 3rd February, 1930, 
she borrowed from the mortgagee asum of 
Rs. 400 on the security of the two plots 
alredy inhis possession; and it wasin res- 
pect of this third mortgage that the plaint- 
iffs who are the reversioners of Pir Bakhsh, 
brought an action for a declaration that the 
alienation was not binding upon them and 
should not affect their right to succeed to 
the estate after the death of the widow. She 
died during the pendency of the suit, and 
the plaintiffs thereupon made an applica- 
tion to the court stating that they did not 
wish to continue the suit for a mere decla- 
ration and intended to bring an action for’ 
possession. The suit for. a declaration was 
accordingly withdrawn on the 3rd January, 
1931; but no permission for the withdrawal 
thereof with liberty to bring a fresh suit 
was either asked for or granted. f 

On the 3rd February, 1931, the plaintiffs 
brought the present action for the recovery 
of the possession of the estate left by Musam- 
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mat Rakhi, praying at the same time that 
the third mortgage mentioned above be 
declared to be invalid. The courts 
below have dismissed the claim on 
the ground that it was barred under 
O. XXIII, r. 1, sub-r. 3,Civil Procedure Code. 
The sub-rule provides that where the plaint- 
iff withdraws from a suit, without permis- 
sion to institute a fresh suit in respect of the 
subject-matter of that suit, he shall be pre- 
cluded from instituting any fresh suit in 
respect of such subject-matter. The ques- 
tion is whether the subject of the present 
suit is identical with that of the declaratory 
suit which was withdrawn on 3rd January, 
1931. The pharse “subject-matter” is not 
defined in the Code, but it is clear that it 
does not mean property but has reference 
to the right in property which a person seeks 
to enforce. 

Now, the former suit to declare the 
widow’s alienation invalid as against the 
reversioners was brought by the plaintiffs 
on behalf of all the reversioners, but the 
present suit is instituted only by those per- 
sons in whom the estate has vested after 
the death of the widow and who claim pos- 
session on their own behalf. The causes of 
action in the two suits are quite different 


and there is ample authority for the pro-- 


position that the subject-matters in two 
suits cannot be identical if the causes of 
action are different." The case of Singa 
Reddi v. Subba Reddi (2) ison all fours with 
the present case, It is true that the plaintiffs 
inthe present case have asked the court to 
declare the third mortgage to be invalid, but 
it was hardly necessary for them to ask for 
that relief because as was done in the case 
of Singa keddi v. Subba keddi (2) they could, 
without mentioning ihe alienation in the 
plaint, impeach it when it was set up asa 
defence by the alienee. The reference in 
the plaint to the third mortgage may, there- 
fore, be treated as a surplusage, 

Mr. Daulat Ram, who has ably argued 
the case for the respondent, places his re- 
liance upon the single Bench ruling in Jita 
Singh v. Hart Singh (1) which is undoubted- 
ly in his favour. The learned Advocate, 
however, admits that the decision in that 

` case was based mainly upon the judgments 
of the Madras High Court in Machana Uajh- 
ala Dikshatulu v. Goruganatulu Vaggamma, 
8 I. C. 1066 (4) and Sennava Reddiar Ven- 
katachala Reddiar, 28 I. O. 915(5) hoth of 
which have been overruled by the Full Bench 
of that cpurt in the caseof Singa Reddi v. 
Subba -Reddi (2), 
The rule that the bar created by O, XXIII, 
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r. 1(3), Civil Procedure Code has no appli- 

cation where the cause of action in the 

first suit is different from that in the second 

suit has been affirmed by the Calcutta High | 
Court in" Kamini Kant Roy x. Ram Nath 

Chukkerbutty (6) and Gopal Chandra Banner 
jee v. Purna Chandra Banerjee (7). Iac- 

cordingly hold that the subject-matter in 

respect of which the declaratory suit was 

brought is not identical with the subject- 
matter in the present suit for possession; 

and that the withdrawal of the former suit 

without permission to bring a fresh suit 
does not operate as bar to the institution 
of the latter suit. 

I would, therefore, allow the appeal and 
setting aside the the decree of the courts 
below remit the case to the trial Court for 
decision on the merits. The court-fees levied 
on the memoranda of appeal in this court 
and in the lower Appellate Court shall be 
refunded, and other costs shall abide the 
event. 

Abdul Qadir, J.—I agree. | 

A. Appeal allowed. 

(6) 21 O 265. 

(7) 40 WN1l0. 


RANGOON HIGH COURT. 
Second Civil 4ppeal No. 214 of 1932, 
February 14, 1933. 

BAGULEY, J. i 
KWONG HIP LONE SAW MILL Co.— 
APPELLANTS 
versus 


C. A. M. A. L. Firm—Responpenrs. 

Negotiable Instruments Act (XXVI of 1881),s. 27—~ 
Promissory note executed by member of jirm—Name 
of firm not mentioned—Firm, if liable— Negotiable 
Instruments Act, whether controls Contract Act (IX of 
1872.) 

The name cf the person or firm to be charged ona 
negotiable document must be clearly stated on the 
face or on the back of the document. No exception 
is made with regard to trading firms, and if a pro- 
missory note executed by member ofa firm mentions 
nowhere in it the name of the firm, the fim cannot be 
held liable on it. P. R. M.P. R. Chettyar v. 
Muniyandi Servai (1), relied on. Maung Po Sin v. 
V. E. S.V. Vellayappa Chetty (6), held overruled. 

The Contract Act is a general statute dealing with 
contracts. The Negotiable Instruments Act is a statute 
dealing with a particular form of contract, and the 
law laid down for special cases must always overrule 
the provisions of a general character. 


Second Civil Appeal against the decree 
of the District Court Judge, Toungoo, dated 
the 14th September, 1932. 

Mr. A. C. Banerjee, for the Appellants, 

Mr. D. C. Munsi, for the Respondents. 


Judgment.— The respondent was the 
plaintiff in the trial Court. He sued the ap: 
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pellant on a promissory note. 
is a little involved, but it was admitted ‘in 
argument that the suit must be regarded as, 
a.stit on a promissory note. The body of 
this promissory note is printed in Tamil and 
filled up partly in English and partly in 
Chinese writing, with a note in Chinese on 
the side, to the effect that the undersigned. 
has borrowed Rs. 1,000 at Rs. 1-12-0 per 
cent. The signature on the stamp is “Ah 
Kyang.” The Chinese note on the side 
written by the executant.is: “On 6th Septem- 
ber, 1930, borrowed the sum of Rs. 1,000 
(Rupees one thousand at Rs. 1-12-0).” 

The plaintiff's case is that Ah Kyang was 
actually a partner inthe defendant firm, or, 
if he was not a partner, that he was the 
Manager who had been held out as the 
person who managed the business. The 
trial Court framed four issues of which only 
one need be considered. It is: “Is Kong 
Hip Lone & Co., liable on the promissory. 
note even if Ah Kyang executed it as a 
partner?” The trial Court found this issue in 
the affirmative. _On.appeal by the defendant 
the question of the liability of the firm was 
raised, and the case of P. R. M. P. R. Chettyar 
v. Munityandi Servai (1) was quoted; but as 
against this the respondent quoted Maung 
Pe Thaung v. Toungoo Timber Co. (2) and 
the learned District Judge holding himself 
bound by that ruling, which he thought 
was exactly on the same facts, held that the 
firm was liable on the promissory note, 
Hence the present appeal. The difference 
between this case and the Toungoo Timber 
Co.'s. case (2) was pointed out to the learned 
District Judge, but he seems to have regard- 
ed “the difference .as immaterial. In my 
opinion, however, it is vital. In Toungoo 
Timber Company's case (2) the promissory 
note, the form of which is set out in the re- 
port, shows that it was executed by one 
partner on behalf of the Toungoo Timber. 
Company. The body of the promissory note 
shows this, and it is signed by one partner 
with the words: “For Toungoo Timber. 
Company” appended to his signature, The 
promissory note in that case shows clearly 
who is liable on the promissory note. It 
does not purport to make one partner per- 
sonally liable. It purports to have been 
executed on behalf of the partnership, and the 
partnership is bound to pay it. A reference'to 
P. R. M.P. R. Chettyar v. Muniyandi Servai 
(1) shows that it is in terms perfectly 


(1) 139 Ind, Oas. 460; A I R 1932 Rang. 97; 10 R 
251; Ind. Rul, (1932) Rang. 194, | 

(2) 188 Ind Uas. 210; A I R 1932 Rang.-118;10 R 
208; Ind, Rul. (1932) Rang. 159. ee foe Ker) 
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general. Nothing is said as to whether the, 
partnership was a trading partnership or 
not a trading partnership. | 

_ Reference has been made to other cases 
in argument in which a trading firm has 
been held bound by negotiable instruments 
executed or accepted on behalf of the firm; 
but in all these cases it will be seen that 
the, execution or acceptance was done in the 
name of the firm. In Saremal Punamchand 
v. Kapurchand Punamchand (3), the suit 
was -on three chitis (apparently promisso- 
ry notes). They were sigued by Kapur- 
chand, defendent No. 1, in the firm name of 
Kapurchand Sheshmal. Similarly in Moti 
Lal Manucha v. Unao Commercial Bank 
(4), the suit was on some hundis accepted 
by the Munib of a mercantile firm on the 
authority of one of the partners, but they 
were accepted in the name of the firm, not 
in the name of one partner. The princi- - 
ple laid down in P. R. M. P. R. Chettyar v. 
Muniyandi Seryai (1), is based on the. 
Privy Council ruling Sadasuk Jankidas v. 


“Maharaja Sri Krishna Pershad (5) and, it 


is perfectly -clear that according to this rul-. 
ing the name of the person or firm to be 
charged on a negotiable document,must be 
clearly stated on the face or on the back of 
the document. No exception is made with 
regard to trading firms, and as this is a rule 
which is based on the Negotiable Instru- 
ments Act, it cannot be overruled by any 
general law dealing with contracts. 

The Contract Act is a general statute 
dealing with contracts. The Negotiable 
Instruments Act isa statute dealing with 
a particular form of contract, and-the law 
laid down for special cases must always 
overrule the provisions of a general charact-, 
er. As a matter of fact the P. R. M. P. R. . 
Firm, if an ordinary money-lending firm, as 
it appears to have been, would fall under 
the definition of a trading firm, as it fulfils 
the criterion which I endeavoured to lay 
down in .Toungoo Timber Company’s case 
(2) for a money-lending firm has its capital 
entirely held in a floating form; its fixed 
capital is probably confined to an iron safe 
and a set of account books, and therefore, 
the rule laid down in P. R. M. P. R. Firm's 
case (1) was actually laid down in a case 
where the firm concerned was a trading 


-- (3)77 Ind Cas. 548; 48 B 176; A IR 1924 Bom. 260; 
25 Bom. L R 1093. j i 

332 B157. |. 

3) 50 Ind. Cas. 216; AIR 1918 P O 146; 461 A 33; 
46 O 653; 23 O'W N 937; 29 O LJ 340; 17 A LJ 405; 
5ML T 258; 36 M Lr J 429; 21 Bom, R6I5; I 
P us (P 0) 37; (1919) MW N 310; 10L W 143 
me TE DNE 
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company, The learned Diszrict Judge re- 
Hed partly on.the case of Maung Po Sin v.. 
V. E. S. V. Vellayappa Chetty (6). This case 
is not mentioned in P. R. M.P. R. Chettyar v. 
Muniyandi Servat (1), but it seems to me thet 
it must now be regarded as overruled. The 
‘promissory note in the present case lhas not 
got the name of Kwong Hip Lone & Co., 
anywhere appearing on it, and even on the 
Tamil note, which is to be found on-it 
entered- by the same member, -presumably 
of the defendant firm, there appears in the 
Tamil language: “Debited to Chinaman 
Ah Kyan of Kong Heap Lone Company of 
Myogyi” which suggests thet even the firm 
regarded the. borrower as. the Chinaman, 
Ah Kyang, andnot the Kwong Hip Lone 
Company itself. 

For these reasons the Kwong Hip Lone 
& Company cannot be deemed liable on this 
promissory ncte. The decree of the lower 
Appellate Court is set aside and the suit is 
sented with costs in all three courts. 


Appeal allowed. 
mor 62 Ind Cas. 315; ATR 1920 Hang. 108; 10 LB 


CALCUTTA HIGH COURT. 
- Second Civil Appeal No. 2479 of 1928. 
May 31, 1932. 

GUHA AND M. C. Goss, JJ. 
KSHETRA MOHAN PAL CHOWDHURY 
SELANE APRANG 

A ETSuUsS 
” TUFANI TALUKDAR AND OTHERS— 
DEFENDANTS—RESPONDENTS. - 

., Registration Act (XVI of 1908), ss. 17, 49—Parti- 
tion—List of bonds allotted to parties and signed by 
them—Whether compulsorily registrable;- 

- A list -of bonds, allotted to each cf. the parties 
between whom a partition of certain bonds is 
effected, signed by the parties is not an instrument 
of partition ’ reqtiring registration. 


< Messrs.. Basak and Prakash 
Pakrasi, for the Appellant. 

Mr. Annada Ch. Karkcon for Messrs. 
Jyotish Chandra Guha and Amrita Lal 
Mukerji, for the Respondent. 

- Guha, J.—T his appeal is directed agaist 
‘the decision of the Subcrdinate Judge, 
Second Court, Dacca, dated 8th June, 1928, 
holding that the plaintifi-appellant i in this 
court Could not maintain a suit for en- 
forcement of. a morigage. The mortgage- 
` bond.on which the plaintiff's claim in suit 
was basegl,was executed by defendant No. 
2 and his father in favour of defendant 
No, 6. The plaintiff's case was that the loan 


Chandra 
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was advanced out of joint family funds to 
the plainiff and his brothers, defendants 
Nos.§ and 7; thatthe bond was allotiéd to 
the share of the plaintiff by virtue of an 
award made by an arbitrator. The docu- 
ment conferring a title to the plaintiff to 
recover the mortgage money, was dated the 
4th Falgoon 1332, B. S. by which a list of 
bonds which were allotted to the share of 
the plaintiff and which the plaintiff receiv- 
ed from the arbitrator was prepared. The 
plaintiff's claim in suit, specially his title to 
recover the mortgage money, was denied 
by defendant No. 6, and it was this defend- 
ant who contested the plaintiff's claim in 
suit. It was pleaded by him that there 
was no valid or competent partition : bet- 
ween the brothers; that the dues under the 
mortgage bond in suit were not allotted to 
the plaintiff's share. 

“ The issue raised at the instance of the 
contesting defendant No. 6in this behalf, 
was whether the plaintiff could maintain 
the suit as framed. On this question the 
trial Court, as also the Court of Appeal 
below have agreed in holding that the suit ` 
was not maintainable. According to-the 
courts below, the document dated the 4th 
Falgoon, 1332, B. 8. to which reference 
has been made above was an instrument of 
partition, and it not being a registered one, 
no evidence could be allowed to be given by 
the plaintiff in proof of the partition by 
virtue of which the mortgage bond in suit 
was allotted to the plaintiff's share. ` The 
plaintiff has appealed to this court. We 
have carefully gone through the contents 
of the document upon which the plaintiffs 
title to recover the mortgage money is based, 
and we are not able totake the view that 
has been taken by the courts below in regard 
to the same. The document is no doubt 
signed by the parties 1o whose shares the 
different bonds mentioned in the list con- 
tained in the document are allotted; but 
we unable to hold that it was an instrument 
of partition, of which registration -was 
compulsory under the law. The document 
containing a list is a memorandum; a mere 
partition list containing a list of prop- 
erties does not require registration. Whe- 
ther such a document is or isnot a deed 
of partition must be decided on perusal 
of the document itself. It is, inmy judg- 
ment, impossible to extend the provisions 
of the Registration Act to the document 
under consideration in the case before us, 
and we hold that want of registration of 
the same did not invalidate the plaintiff's 
title to the mortgage. bond in suit, Ac- 
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cording to the purport and meaning of the 
document, the suit as instituted by the 
plaintiff. was maintainable at his instance. 
The mortgage which was- sought .to be 
enforced having been allotted to “hfs share, 
according to the award ol the arbitrator, 
and to which award defendant No. 6 in 
whose favour the mortgage bond was ex“ 
ecuted, had expressly signified his assent, 
by his signing the list contained in the 
document. 
_ In the above view of the case before us, 
the decision and decree of the courts below 
dismissing the plaintiff's suit must be set 
aside, and the case remitted to the trial 
Court for determination of the other ques- 
tions, if any, arising for conideration im 
the suit, If the “mortgagor-defendants 
have.no defence in the suit, the plaintiff 
would be entitled to a decree as prayed by 
him in the suit. In the result, the appeal 
is alowed and the case- remanded. We 
make no order as to costs in this appeal 
and: the ccs's in the courts below. Parties 
are to bear their own costs in the Jaganen 
a to y present stage. - 

- M. C. Ghose, J. -T agree. ` 

Be Appeal allowed, 


RANGOON HIGH COURT. : 
Civil Miscellaneous Appeal No, 139 
of 1932. 
March 1, 1933. 
Das AND Brown, JJ, 
WALLY MOHAMMAD OASSIM— “ 
APPHLIANT 


Haji AYOOB Haji. ABBA & COMPANY 
AND ANOTHER—RESPONDENTS. 
Provincial Insolvency Act (V of 1920), 
48—-Discharge—Absence of Judge on date 
application for discharge—Party not applying— 
Application on adjourned date—Power of court to 
consider application—Extension of time, if can be 
granted—Annulment, if tobe subject of specific 
order of court. 


ss. 27 (2), 
fixed for 


Where on the date fixed for applying for discharge . 


of an insolvent, the Judge was absent and the 
insolvent did not, therefore, apply for discharge 
and the case being posted to another date, the in- 
solvent applied for discharge on that date but the 
Judge rejected the application as being belated and’ 
on the ground that he had no powerto extend the 
time 

Held, that the court could have granted extension 
of time and considered the application, R.M K.R 
M. Chettiar v. Ko Po Thit (2), relied on. à 

Although the provisions of s. 43, Provincial In- 
solvency Act, are mandatory, the annulment of ad- 
judication does not occur as amatter of course, but 
has to be the aie of a specific order ‘of the 
court, . 5 
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- Civil Miscellaneous Appeal from an order- 
of the District Judge, , Yannethin, dated the 
Tih May; 1932. i 

Mr, Masani; fon the Appellant.’ 

- Mr, Daniel, for the Bi pad ak - 

Brown, J. The appellant was adjudi- 
cated insolvent by the District Judge of . 
Yamethin and directed to apply for his 
discharge on 20th January, 1932. This date 
was subsequently altered to 25th January. 
On 25th January ‘the District- Judge was 
absent from court, and the following note 
was recorded in the diary of the progeedings 
of that date by his head clerk: 

“Called, None present. Insolvent fails toapply for 
discharge Put up before the Judge on - his arrival 
here (n ith February ,1932.” 

The next diary entry is dated 4th Febr- 
uary, 1932, and reads as follows: 

“Insolvent applies for his discharge only to-day. J 
will hear his Counsel whether I oan entertiin the 
belated application.” 

The trial Judge finally decided that, as. 
the application. had not been made on or 
before 25th January, he had no power to 
consider it, and annulled. the adjudication 
order. It is against this order that the 
present appeal “has been filed. The learn- 
ed trial Judge relied onthe case of Bindra- 
ban Dinanath v. Official Receiver, CO. T. A, 
‘R.A. Firma). In that case. the, insolvent 
hadin the first instance been ordered to 
Apply for his discharge on or‘ before 22nd 
June, 1928. On that date the casé was 
Called, but there was no appearance. The 
Judge through illness was unable to attend 
the court on that day and subsequently the 
matter was put up to him again on 25th 
June, He dealt with the matter on 26th 
June and granted an extension of time up 
till 21st December. No- application for: 
discharge was made, and in January 1929, 
time. was again extended up to 21st Jan- 
uary, ` 1930. It was held by the Bench 
which | decided the appeal that, as the 
éxtension of time previously given had 
expired on 21st December, 1928, and no 
application for discharge had been: made 
before then, the court had no power -in 
January, 1929, to extend the time and had 
no option, but to annul the adjudication. 

The same’ Bench dealt with.a similar 
application in the case of R. MK. R.M, 
Chettyar v. Ko Po Thit (2). In that case 
on the date by ‘which. the insolvent had 
been ordered to apply for his discharge 
the case was called. No parties were 


a) 125 Ind. Cas 346: AIR 1939 Rang. 168: 8 R 
187; Ind. Rul (1930) Rang. 266. 
(2) 123 Ind Cas. 821; A 1R 1931 Rang. 2778 R 
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present and the order of adjudication was 
-annulled. It was held in that case that the 
-court had power on the day the case was 
called of its own motion to extend the 
time within -which the application- for 
discharge should have been made under 


the: provisions of s. 27 (2), Provin- 
cial Insolvency Act. In the present 
case the appellant says that he did 


come to court: to apply for his discharge 
on 25th January, and that the reason why 
-he did not apply until 4th February was 
‘that the Judge was not sitting to receive 
his application. - The circumstances of this 
case are therefore not very dissimilar from 
those in Bindraban Dinanath’s case (I) at the 
time of the expiry of the original period 
within which discharge was ordered, In that 
case on the date on whichthe application 
should - have. been made the Judge was 
absent ‘from court, 
with the case subsequently he granted an 
extension of time ` It was’ not apparently 
contended seriously: that he had no power 
to grant that extension: Bindraban Dina- 
nath’s case (1) is authority for the: view 
that‘an extension of time cannot be: given 
ünder the provisions: of s. 27° (2), : Pro- 
vincial Insolvency’ Act, after the expiry 
of the period of time which’ it is desired 
toextend. Had the Judge been sitting on 


25th January in the present case, and had the- 


appellant appeared before him. ’R. M.K. R. 
M. Chettyar’s, case (2) is clear authority for 


- the view that the’ court could then have 


granted | an extension of time.- ` - 


4 The. case never came before the. Judge 
on 25th January. . It did not come. before 
him until 4th February, and -it was not till 
then that -ho was able to consider whether 
dn.extension of time should or should not 
have been granted. If. the Judge had 
power.to grant -the extension on 25th Jan- 
wary, it is difficult to see how he could have 
lost’ that power owing to the accident that 
on that day he was not able to consider 
the position ‘owing to circumstances entirely 
beyond..the: control of the -insolvent.. 


` In R) M.K. R. M. Chettyar’s case (2), it 
was clearly held that aJudge could on the 
day fixed for making an application for 
discharge ‘of his dwn motion extend the 
time. It would seem to follow from this 
that if, for some reason, such as the- ab- 
sence of the Judge from his court, he-is 
unable to decide whether an extension 
‘should We given or not, he has power to 
decide’ that. matter when the case is first 
PEED before bim. for decision. In the case 


AMULYAKUMAR SAMADDAR V. ANNADA OHARAN DAS. 


and when: he -dealt: 


14410 


of A. J.E. Abraham v. H. B. Sookias (3), 

it "was held that under s. 27, cl. 2, Pro-- 
vincial Insolvency Act, the court has power, 

to extend the time even after the expiry 
of the period of the order for discharge.: 

This decision is opposed to the decision’ of 

thiscourt in Bindraban Dinanath’s case (1). 

But if the judgment in that case-be read 

together with the judgment in R.M. K.R.- 

M. Chettayar's case (2), I think it is clear’ 
that the learned Judges who heard those 
two cases would have. held that in cir-. 
cumstances such as exist here, the court 
had the power to extend the time. It is 
true that the provisions of s. 43, Provincial. 
Insolvency Act, are mandatory, but the 
annulment..of adjudication does not occur 
as a matter of course, but has to be the 
subject of a specific order of the court. In 
the circumstances of the present case. I am: 

of opinion that when the matter came before 
the District. Judge on 4th February it 
was still open ‘to him to extend. the time 
within which an application for discharge. 
should be made, andon the merits. I think’ 
the extension should have- been allowed. 

It is quite clear that even had the. ap- 
pellant made his application on. 25th: 
January, it could not have been considered’ 
by the court until 4th February. I would ` 
therefore set aside the order of the District 
Court annulling the adjudication and 
direct that the “application ` ‘for discharge 
be considered -on its merits. I would 
allow the appellant his cdsts in this appeal 
against respondent No. 1, who has contested 
the appeal. Advocate's fee, two. „gold 
mohurs. ae NS ‘ 

pas J.—I agree. - 

Appeal allowed: 
af a Tnd: Cas. “584; AIR 1924 Oal. 777; 51 0 


CALCUTTA HIGH COURT. č 
“ Second Civil Appeal No. 263 of 1930, . 
ie ne Doe 


AMULYAKUMAR. SAMADDAR 4 
AND OTHERS —PLAINTJEFS - APPELLANTS ‘t 
versus ~~ 
ANNADA CHARAN DAS AND OTHERS 
| — DEFENDANT3— RESPONDENTS, 
Ciril Procedure Code (Act V of 1908,0. XXVI, r. 
9, O XXXIX, r.7—Commission to decide if an 
assertion that certain structures were new, was true— 
Propriety of.* 
XXVI, r. 9, Civil Prosedure Code, only en- 
dese the court to depute a Commissioner to hold a 
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local investigation for the purpose ot elucidating a 
matter in dispute orascertaining the market-value 


of the property or ascertaining the amount of mesne 


profits or damages or annual net profits, ete. 

Where a Commissioner was sent for a decision on the 
question as to whether what was asserted on behalf 
of one party, namely, that the structures standing on 
the land were recent and not old structures, was 
true ornot: 

Held, thatthe procedure in sending a commission 
was wrong, as the commission was not|for the purpose 
of elucidating any matter about which the parties 
were at variance because there was nothing which 
required any explanation, and the matter was one 
about which thecourt and the court alone had 
jurisdiction to enquire into and decide upon. 


Méssrs. Nripendra Chandra Das and 
Nikunja Behari Roy, for the Appellants. 

Mr. Satindra Nath Roy Chowdhury, for 
the Respondents. ` 

Mr. Biraj Mohan Majumdar, for the 
Deputy Registrar. 


“Judgment.—The plaintiffs who have 
been unsuccessful in both the courts below 
in a suit which they had instituted for 
recovery of possession from the defendants 
on the ground that the latter had abandon- 
ed a raiyati holding which they held under 
the plaintiffs have preferred this appeal. 
So far as the findings of the two courts velow 
are concerned they are very clear and 
specific and if there was no error of pro- 
cedure or irregularity in the proceedings 
the findings could not possibly have been 
interfered with in second appeal. Un- 
fortunately, however, owing to an erroneous 
procedure that was adopted, the plaintiffs 
appear to have been put to a position of 
very great difficulty and that has occa- 
‘sioned an aniount of prejudice to them 
‘which. cannot possibly be overlooked. A 
question arose as to whether certain 
-huts standing on the land had been re- 
cently constructed-or were in existencé 
‘from long time before. For the purpose of 
having this matter inquired into, the Munsijf 
issued a commission: for local investigation. 
“The writthat was issued was in the form 
prescribed for a commission to examine 
.absent witnesses which is issued under O. 
XXVI, rr. 4 and 18, Civil Procedure Code, 
“This form was altered to suit a commission 
for holding a local inspection. The heading 
was altered in that way and the body of the 
writ was als> to a certain extent altered, it 
baing stated that the Commissioner was re- 
quired to hold a local inspection of the 
disputed lands and that the inspection 
would be held in the presence of all the 
parties or their agents in attendance. e But 
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the portion which is to be found in a writ. 
for examination of witnesses, namely, that: 
the parties or their agents would be at 
liberty to question the witnesses on the 
points specified ete.. was not struck out. 
On this commission the Commissioner pro- 
ceeded to the spot, held a local inspection 
and examined certain witnesses who were 
produced beforehim on behalf of both the 
parties, and then made a report. At the 
hearing before the Munsif objection appa- 
rently appears to have been taken to the 
form in which the commission was issued as 
alsoto the reception of the report and the 
deposition which he had recorded as evi- 
dence in the case. This objection was 
given effect to by the Munsif and he said in 
his judgment : 

“A Pleader-Commissioner was appointed on the 
prayer of the plaintiffs to inspect the huts but his 
Teport cannot be taken in evidence as it was not 
proved by examining the Commissioner, After the 
closing of the case and of defendants’, plaintiffs’ 
pleader while arguing his case filed a petition to 
examine the Pleader-Comimissioner in order to prove 
his report, but I disallowed the prayer as it would 
have been seriously prejudicial to the defence if tha 
Commissioner would be allowed to be examined at 
that late stage " 


This matter formed one of the grounds 
ofcomplaint in the memorandum of ap- 
peal, which was preferred to the Subordi- 
nate Judge and appears to have been pres- 
sed before him on behalf of the appellants, 
The Subordinate Judge disposed of the 
question inthis way. He says : 

“From the records of the suit, it seams that this 
Commissioner must have been appointed under O. 
XXXIX, r. 7, Civil Procedure Code, and not under O. 
XXVI,r 9, Civil Procedure Code, for the mode of 
appointment under the latter Order was not followed. 
Hence the reportof the Oommissioner, unless proved 


Tegularly, could not be evidence in the case and as 


plaintiffs did not take any steps except at a stage too 
late, the learned lower Court did not receive the 
report in evidence and did not allow the plaintiffs to 


get it proved In my opinion, also the learned Munsif 


followed the right course.” 


Now having regard to the purpose for 
which the commission was issued, it is quite 
clear that the matter should have been dealt 
with not under any of the provisions of 0, 
XXVI atall, but under O. XXXIX, r. 7, the 
proper procedure being for the party to 
apply tothe court to authorize some parti- 
cular person to go upon the land or enter 
the structure standing on itfor the purpose 
of making an observation with regard to 
the condition of things existing {here and 
to have come back to the court to give his 
evidence as regards the result of such 
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observation. That nodoubt was the proper 
provision- of the law to be resorted to for 
meeting the requirements of a case of this 
nature. : That rule evidently was lost sight 
of by the learned Munsif and what he did 
was to issue a commission which on the 
face of it purported ‘to be issued under O. 
XXVI, r. 4, which rule however has got no 
application whatscever to the case being a 
rule which enables the court to issue a com- 
mission for the. examination of absent 
witnesses upon certain circumstances but 
which may perhaps be and is indeed 
sought tobe justified upon the provisions 
containedin O. XXVI, r. 9of the Code. 
The last mentioned rule however was 
not méant to cover a. case of this descrip- 
tion. It only enables: the court to depute a 
Commissioner to holda local investigation 
forthe: purpose of elucidating a matter in 
dispute or ascertainingthe market-value of 
the ‘property or ascertaining the amount of 
mesne profits or damages or annual net pro- 
fitsetc. The only part of this rule within 
which amatter of this description may be 
reasonably attempted to be brought is the 
part which says that a commission may be 
issued for the purpose of elucidating a mat- 
ter in dispute. This commission however 
was not for the purpose of elucidating any 
matter about which the parties wereat vari- 
ance because there was nothing. which 
required any explanation. What was 


required was a decision on the question 


as to whether what was asserted on be- 
half of the other side namely that the 
‘structures standing on the land were re- 
cent and not old structures was a true 
-assertion or not, a matter about which the 
court andthe court alone had jurisdiction 
“to inquire into and decide upon. The whole 
procedure that was adopted in this case 
‘was therefore. wrong. Besides all these, 
there was a defect in the writ which neces- 
sarily had the effect of misleading the par- 
ties. Thewrit by the terms contained in 
its body provided for the examination and 
-cross-examination of witnesses, it never 
having been the intention of the court at 
all to issue a commission for that purpose. 
It isnot suggested that such witnesses as 
were examined, by the Commissioner, in 
. fact, in execution of this writ fulfilled the 
requirements mentioned in O. XXVI,r. 4. 
The whole thing therefore was misconceiy- 
-ed and as aresult of this irregularity and 
. defect witnesses who were examined before 
. the Commissioner were not examined before 
-the court and their deposition was lost. 
. The report of the Commissioner also was 
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of no avail to either aide. Iam clearly of 
opinion that the courts below should not 
have left thématterin the state in which 
they have done in their judgment. 

The proper course, in my judgment, 
toadoptin this case would be to allow - 
the appeal, set aside the decision of the 
Subordinate Judge complained of and to 
send the case back to his court so that 
he may now give the appellants an’ op- 
portunity to examine the Commissioner and 
the four witnesses who were examined 
before the Commissioner or such of them 
as he may desire to do and after they have 
been so examined the respondents should be 
given liberty to examine such other witnes- 
sesas they may desire to doinrebuttal of 
the evidence- adduced on-behalf of the 
plaintiff. That being done.the court below 
will proceed to give the parties an oppor- 
tunity of arguing theirrespective cases and - 
then dispose of the appeal before him in 
accordance with law. There will be no 
order as tocosts in this appeal. 

Nw. Appeal allowed. 


PATNA HIGH COURT. 
Jury Reference No. 7 of 1933. 
June 27, 1933. 
ROWLAND, Ju. 
EMPEROR— REFEREE 
versus 
KAMESHWAR LAL AND oTHERS— 
AccUSED— OPPONENTS, . 
Criminal Procedure Code (Act V of 1606), 8. 297— 
Charge tooJury—Duty of Judge—LProsecution not 
examining all witnesses available and necessary— 
Nature of charge to Jury—Criminal trial— Evidence 
— New defence taken at late stage—Considerations 
—FPenal Code (Act XLV of 1860., s. 47 1—Forgery— 


_ Comparison of handwriting—Value oy. 


_ Although ordinarily when.a new defence is raised 
at alate stage that circumstance goes to some 
extent against the new defence raised, yet the court 
should consider whether such defence ought to have 
been raised atan earlier stage assuming the accused 
to have been innocent. [p. 874, col. 1.) : 

Ordinarily, in determining whether a document is 
forged or genuine, comparison of handwriting is ‘a 
valuable aid. [p. 674, col. 2] 

In a charge tothe Jury the Judge must try to 
bring an impartial and intelligent consideration“ to 
bear on the points for decision. A charge should 
aim atafair and impartial presentation of the 
essentials ofthe case tothe Jury for their decision, 
rather than an attempt tolead them on speculative 
and conjectural grounds to a particular conclu- 
sion [p. 876, col. 1.) : 

Where the prosecution has not called all the wit- 
nesses available and necessary to prove its case, in his 
charge to the Jury the Judge ought to caution the Jury 
that it was prima facie the duty of the prcsecution, 
and not of accused, to call them and that if they 
are tot called without sufficient reason being shown 
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it ‘was “proper to draw an inference adverse to thé 
* prosecution. “When in such circumstances only one 
interested witness has been examined for the pro- 
secution the Judge ought to inform 
they were being asked to convict on the single 
testimony ofa highly interested witness in® a case 
in which a great deal of other evidence was avail- 
able to the prosecution hadthey chosen to produce 
it. [p 875, col. 2.) 7 

Jury Reference made by the i 
sistant Sessions Judge, Patna, in his 
Letter No. 406-WR, dated the 24th February, 
1933. 

The Assistant Government Advocate, for 
the Crown. s; 

Messrs. Manohar Lal, S. P. Varma,G. P. 
Singh, B. Sahay and L. B. Lal, for the 
Accused: | EA Ns ea AE 

_dudgment.—This isa reference made 
by Rai Saheb: Bhubaneshwar Prasad Pan- 
dey, Assistant Séssions’ Judge of Patna; 
against the-:uhanimous > verdict of not 


guilty given by the Jury in respect of three. 


accused persons who were charged with 
dishonestly’ and fraudulently using < as 
genuine a forged ‘document, that isto say, 
sale deed which purported to have been 
executed on 6th March,'!932, in favour’ of 
the three accused by Musammat Budho 
Kumini, widow of Bandhu- Mahto deceaséd. 
The document, which is .Ex. 8, was present- 
ed for registration at lp. m. on the 9th 
March, 1932, and was ‘registered. It pui- 
ports to convéy to the ‘transferees the entire 
holding of deceased’s- husband comprising 
‘6'28 aeres. It is said to have~been-used by 
the three accuséd-in the course‘of-a-criminal 
proceeding against them’in thé court of 
‘Maulvi Syed Sayeed-ud-din Ahmed; Hono- 
‘rary Magistrate at-Bihar, and the present 
prosecution was. started on a complaint 
made by this. Magistrate in accordance with 
the;provision of ss. 476 and 195 of the Criminal 
Procedure Code, The correctness of the 
procedure taken forinstituting the proceed- 
ings against thesé accused has not been 
assailed. The case before Maulvi Syeéd-ud- 
din Ahmed was a -complaint case brought 
“by Bhikhari Raut, father -of'Musammat 
Budho, who on 23rd April; 1932; complained 
against the three present accused and four 
other persons that on the previous-day, 22nd 
April, 1932, they had-come to the field of 
Musammat Budho and uprooted -onions and 


‘complainant opposedthem and was assault- 
ed. The sale deed was put to Musammat 
Budho in crogs-examination and shé’ denied 
having executed it. The Magistrate ac- 
quitted the accused on 3rd October, 1932, 
holding that the occurrence had not been 
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the Jury that - 


As- 


"Woman. s 
plucked brinjals worth Re. ł-8, that Bhikhari- - 
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proved. In‘ his judgment he-said, “As 
regards sale deed leave this question open.” 
An expert: had: expressed before him an. 
opinion that the thumb-impressions of 
Musammat Budho taken in court did not 
tally with those purporting to be here 
taken inthe Registration Office on the back 
of thesale-deed and in the Thumb-impres- 
sion Register. The accused had filed a 
petition to be given an cpportunity to get 
thumb-impression compared by the Finger 
Print Bureau, but the case having been 
pending for rather a long time the Magis- 
trate did not allow this. Inthe present pro- 
ceedings against ihe accused the prosecu- 
tion have caused the thumb-impressions to 
be compared by a Government Finger Print 
Expert attached to the Criminal Investiga- 
tion Department -in Patna, Rana: Deva- 
nandan Singh, Sub-Inspecto:, and he has 
given a- clear opinion with reasons that the. 
thumb-impression on the sale deed does not 
tally with the thumb impression either of 
the left hand or of the right hand of Musam- 
mat Budho. The thumb-impression in the 
Registration Office in the Thumb-impression 
Register also tallies with that on -the sale- 
deed, but does not tally. with the thumb- 
impressions of Musammat Budho, During 
these proceedings the accused asked and 
were allowed permission to have the thumh- 
impressions examined by Mr. Charles 
Hardless; ‘an unofficial expert, but after he 
had examined the thumb-impressions the 
accused did not put him in the witness-box, 
As a result we may take it as certain. that 
thé person’ whose thumb-impressions were 
given in the Registration Office on the 9th 
March, 1932, was not Musammat Budho. 
This indeed is conceded by -the defence. 
Thedefence changed their position after 
getting the thumb-impressions examined 
by: Mr. Hardless. Musammat-Budho was 
ye-called for further cross-examination, and 
it was then suggested to her that she had 
negotiated with Ram -Prasad Pandey- for 


“sale of the land and .that the sale deed. was 


‘written ahdsigned- by Naunidhi Mahato at 
her instance but that instead of going to- 
‘admit execution before the Sub-Registrar, 
-shé in collusion with Naunidhi Mahto got 
herself falsely personified by some other 


The general defence was thak to the best 


‘ofthe knowledge and belief of the accused 


the saledeed is genuine: Kameshwar 


‘Prasad and Ramji alias Ram Prasad Mahto 
.alsosay that they are junior members of 
‘their families andthough the sale deed was 


taken in their names the business was done 
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by senior members of the families, namely, 
Baiju Lal father of Kameshwar Prasad and 
Bishnu Mahto father of Ramji, along with 
Ram Prasad Pandey. A law point is also 
taken thatthe filing of the document in 
the court of the Honorary Magistrate did 
not amount to user within the meaning of 
the, Penal Code. 


The learned Assistant Sessions Judge 
has not written a judgment under ss, 366 and 
.367 of the Criminal Procedure Code, but 
has noted in the order sheet his disagree- 
ment with the verdict and opinion that it 
is necessary for the ends of justice to sub- 
mitihe record to the High Court. No 
‘reason is there given for this opinion. The 
points for decision are not formulated, and 
the reasons for the decision are not stated. 
In the letter of reference the question whe- 
ther the fraud if committed was the work 
of one accused or all three is not formulat- 
ed or discussed, and for the facts, evidence 
and circumstances, we are referred to the 
heads of charge.. The Assistant Sessions 
Judge recommends a conviction on the 
ground that the probabilities are in favour 
ofthe -document having been a forgery and 
that the defence (who examined one of the 
attesting witnesses) had failed to prove that 
it: was genuine. In his charge to the Jury 
the Judge drew their attention to the fact 
that.only at a late stage did the defence 
make the suggestion that Musammat Budho 
after executing the document had practised 
fraud by getting herself personated at the 
registration office by some other woman. 
Before dealing with the main issue I shall 
first examine whether this fact should in 
the present. instance support an inference 
adverse to the good faith of the accused. 
Ordinarily no doubt when a new defence is 
raised at a late stage that circumstance 
goes to some extent against the new defence 
raised. The question really is whether such 
a. defence ought to have been raised at an 
earlier stage assuming the accused to have 
heen innocent. The accused behaved both 
in the court of the Honorary Magistrate 
and in the Sessions Court as if they were 
expecting that the result of examination of 
the thumb-impression would be favourable 
to them. In the Magistrate's Court the 
accused filed a petition on 22nd August, 
1932, to get the thumb-impressions compared 
by an official expert of the Finger Print 
Bureau. The complainant, however, was 
allowed to get the impressions compared by 
an unofficial expert, and the accused on the 
30th September, 1932, again prayed the 
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court for facilities of taking photographs 
of the thumb-impressions and sale deed for * 
comparison. In the Sessions trial it was 
after the accused had had the thumb impres- 
sions examined by their own ‘expert that 
they changed their position. lt is the 
defence explanation of their conduct that it 
_was not until then that they fully realised 
that the thumb-impressions taken in the 
Registration Office were not thumb-impres- 
sions of Musammat Budho, whereas accord~ 
ing to the prosecution case the accused must 
have known this from the very outset. In 
the circumstances the fact that a new de- 
fence was propounded at a last stage doeg 
not seriously go to discredit that-defence, . 
and it is for consideration on the merits, 
granting that a fraud was practised in the 
Rregistration Office, whether the accused are 
its perpetrators or its victims. This raises 
the main question in the case, namely, 
whether the sale deed was a forgery, that is 
to say, whether its execution dated 6th 
March, 1932, was by some person other than 
Musammat Budho. On this point the fact 
that some person other than Budho appeared 
at the Registration Office and gave thumb- 
impressions there, throws no direct light, 
The only direct evidence is on the prosecu- 
tion side Musammat Budho (P. W. No. 1) 
and on ihe defence side Sukhlal Mahto 
(D. W., No.2). Of these Musammat Budho 
is an interested witness being practically 
the complainant in the case. Sukhlal Mahto 
is not proved to be interested on the side 
of the accused and is believed by the Assis- 
tant Sessions Judge, though Bhikhari denied 
it, to be an agnate of the accused. Inthe 
absence of other evidence the learned Judge 
invited the Jury toconvict on probabilities, 


observing that: K | 

“In great majarity of cass fraud or forgery is not 
capable of being established by positiveand express 
proofs.” 4 


Ordinarily, in determining whether a 
document is forged or genuine, comparison 
of handwriting is a valuable aid. In this 
case that aid is not available as Budho is 
illiterate and the document was executed by 
making an approximately circular mark. 
There was, however, a good deal of evidence 
available had the prosecution chosen to 
produce it. The sale deed purporis to have 
been executed by Musammat Budho by the 
pen of Naunidhi Mahato of Noawan whose 
signature also appears on it as an attesting 
witness. Other signatures appearing on it 
Jare of Dasrath Charan of Rewar, Peari 
Mahto of Noawan, Sukhlal Mahto of Noawan, 
Nagbansi Lal of Noawan, Gopal Mahto of 
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Noawan and Ram Charan Lal of Onda who 
* was also scribe. The identification of the 
executant before the Sub-Registrar purports 
to have been made by Naunidhi Mahato and 
the thumb impression of the identifer was 
taken in the Registration Office. It is not the 
prosecution case that. any of these are ficti- 
tious names, As for Naunidhi Mahato, Musam-~ 
mat Budho admits that she has no dispute 
with him. The defence case is that he is 
bataidar under herand her father Bhikhari; 
and Bhikhari while he says that Naunidhi 
is.not their bataidar admits that Naunidhi 
is his servant to whom he pays wages.and 
is a Kurmi by caste. The prosecution have 
not given any excuse whatever for not exa- 
mining Naunidhi-Mahato. . The prosecution 
have. not even -stated ; whether it is their 
ease that the. person who: identified Musam> 
mat Budho before the Sub-Registrar:was ‘in 
fact Naunidhi Mahato, Bhikhari’s labourer, 
‘or not, If the identifier’ was an, impostor, 
the fact was capable of proof positive,.by 
comparison of thumb impression, If the 


Bhown it was proper to draw: an; inference 
adverse to the prosecution, It is not shown 
that any of the attesting witnesses are 
“creatures of the accused. Three witnesses 
are of Bhikhari’s caste, one of them Naunidhi 
being Bhikhari’s. own. servant and one 
being Bhandhu'’s agnate. -The attention 
of the learned Assistant Sessions Judge 
-is drawn tothe leading case of Empress v. 
Dhunum Kazee (1) whichis in.. point. The 
gale deed contains recitals regarding the 
consideration which may be briefly sum- 
marised. Bandhu had borrowed Rs. 250 
from‘ Chamari Mahto in Chait, 1335. The 
executant after Bandhu’s death had borrow- 
ed Rs. 143 from Punit Mahto in Asadh 1335. 
.(Punit Mahtois uncle of Ramji Mahto-accus- 
ed). Chamari's debt was repaid in 1338 
by borrowing Rs. 378-12-0 from Ram 
-Prasad Pandey, and Punit’s debt was -re- 
paid in Falgun 1338, by borrowing Rs. 210 
from Ram Prasad Pandey. Thus Rs. 695 
of the consideration represent the old debt 
. Uys 0 191. i 
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and Rs. 805.was said to “have been taken- 
in cash (total Rs. 1,500). The prosecution, 
could'not reasonably bè expected to call 
Punit Mahto as he is directly interested in 
the transaction andis uncle of one ofthe 
accused; there is some excuse and for noh 
calling Ram Charan Lal the scribe, prima 
facie accused’s man, but no reason is given 
for not examining Chamari who if he was 
a creditor has been repaid and has no lon- 
ger anything to gain. - - 

The Assistant Sessions: Judge ought _ to 
have told the Jury that they were being asked 
to convict on the single testimony of a highly 
interested witness ina case in which a 
great deal of:other evidence was available 
to.the ‘prosecution had they chosento pro» 
duce ‘it... That being the position,it is to 
be seen whether the evidence of Budho 
and her father Bhikhari is of a kind to. 
command implicit confidence.. Bhikhari 
has lied in denying that Sukhia was an 
agnate:of Bandhu, He has also in all pro- 
bability told a lie in ‘saying that until 
Budho was. cross-examined .he had: no 


` knowledgé of the existence of ‘the forged 


sale deed whereas it is proved that-a copy 
of.the deed was taken on the 11th April, 
1932, and that noother application for copy 
ofthe deed was made. Bhikhari has admit- 
ted that he took a copy of the deed and this 
ean only -have been the copy issued on -1.1th 
April, 1932. As regards-Budho the Judge 
told. -the Jury- that she impressed him. as 
being simple. and candid, but an examina- 
tion of her evidence. dces not bear this out, 
It was suggested to her'that money - was 
required for marriage of-her daughter or 
sister She denies that she had any 
idea ‘of marrying either of -them and says 
that her sister Amirkiwas married two or 
‘threeyears ago but Bhikhari has admitted 
‘that Budho’s sister Amirki was married at 
Khirsuna. in the. month of Baisakh : last. 
Budho is therefore, lying when she .says 
that the marriage was two or three years 
‘ago. Budho was examined’ as a’ witness 
-inthe casé of alleged theft of onions in 
«which itwas the defence that the csse was: 
‘falsely instituted atthe instance of Gen- 
doura Mahto, an enemy of the accused. 


She denied knowing any such person 
and said that there was no such 
person in the village. In. the Sessions 


trial she admils knowing Gendoura Mahto 
since along time, and she denies having 
told the Magistrate in the onion case that 
there was nosuch personin ithe village. 
In the course of her cross examination in 
the onion case‘reference was made also 
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to one Nankoo Mahto. She said that she 
did. not know any such person. In the 
Sessions trial she has admitted that she 
knows Nankoo Mahto, who is a resident 
of her village and she has denied having 
told the Magistrate in theother case that 
she did not know any such person. If the 
witnesses and her father impressed the 
Jury as persons’ with little regard for 
truth it is not a matter for surprise. ` 

Ihave not the least doubt that the 
Ee of the Jury was correct. Thisresult 
having been arrived at on a consideration 
of the main issue of fact il is unnecessary 
to.go into a discussion of other “points; 
The reference will be discharged and the 
accused acquitted. Such a reference ought 
notto have been made. The Assistant 
Sessions Judge must try to bring an 

. impartial and ‘intelligent consideration 
to bear on the points for decision. A char ge 
should aim at a fair and impartial pre- 
sentationof the essentials of the case to 
the Jury for their decision, rather than an 
attempt tolead them on speculative and 
conjectural grounds io a particular conclu- 
sion 

A, $ Hrefenenee discharged. 

|| ~ 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


Second Civil Appeal No, 260-B of 1930. 
February 28, 1933. - 
SUBHEDAR, A. J.C. 

BABAN AND OTHERS —DEFENDANTS— 
esis 


SURYABHAN KALYANJ I AND 

OTHERS—PLAINTIFFS—RESPONDENTS. 
Pre-emption—Re-purchase by vendor before suit for 
pre -emption—Whether defeats right of pre-emp- 

tion. 

. If the original vendor sells away only a fraction 
of his rights ofco- -sharership inthe land to a strån- 
` ger purchaser and subsequently re-purchases the 
- property thus conveyed before the suit for pre-emp- 
‘tion ‘is instituted, he can | successfully setup the 
re-conveyance as an effectual defence 
“= pre-emption by another co: isharer. Ganpatsa Mahadeo 
_v. Joomabhai (1), Raijai lv. Irbhan (3), Lataji v, 
- Krishnaji (4)and Ramchandra v Rupchand (5), 
distinguished, Tota Ram v. Gopal Singh (2), referred 


to. 
Second Civil sel against the decree of 
- the Second Additional District Judge,Akola, 
in C. A. No 168 of 1929,dated the 25th June, 
1930, arising out of O.| S. No. 93 of 1929 in the 
Court of the Second Class Sub-Judge, 
Murtizagur, dated the 27th August, 1929. 
. Mr.D W, Kathalay, for the “Appellants. 
‘Mr. G. G.-Hatwalne} for the Respondents. 
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Judgment.—This appeal arises out ofa 
of. 
Dist-- 
trict Akola, which has an area of 32 acres, 


to a suit for. 


1441.0 


suit for pre-emption. Field No. 24 


Mouza Lodhipur, Taluq Murtizapur, 


and 32 gunthas consisis of 3 pothissas. The 
defendants Nos. 3 to5 were the occupants 
of pothissa No. 1 having an area of 21 acres 
and 11 gunthas, while the plaintiffs were. 


the occupants of pothissa No.3, On 22nd. 


February, 1928, the defendants Nos.°3 to 5 
sold a half-share of their pothissa No. 1 to 
the first two defendants for Rs. 787 without 
giving tothe plaintiffs a notice as -required 
by s. 206 of the old Berar Land Revenue 
Code, 1893. The plaintiffs, therefore, 
instituted a suit for pre-emption on 20th 
February, 1929. They also alleged that 
the market value ofthe land was Rs. 587 
only and not Rs. 787 for which it was appa- 
rently sold. 


-The claim was resisted by the denda 
on various grounds one of which was that 


“the plaintiffs had no subsisting right: of 


pre-emption on the date of the suit as the 
property in dispute was re-conveyed by 
the firs; two defendants to the original 
vendors, defendants Nos. 3 to5, on 29th 
November, 1928, under an express agree: 
ment to that effect, This defence prevailed 
in the trialCourt with the result that the 
plaintiffs’ suit was dismissed. 


‘On appeal by the plaintiffs, the Addi- 
tional District Judge, having held that 
the re-conveyance had not the effect of ex- 
tinguishing the plaintifs’ right of pre- 
emption, setaside the decree of the trial 
Court- and decreed the plaintiffs’ claim, 
holding, however, thatthe price mentioned 
in the sale deed-was the market ‘value of 
the land. Against this decree the defend- 
ants Nos.3t05 have come up to this court 
on second appeal. 


The only question for decision in the :ap- 
pealis whether the re-conveyance by the 
stranger purchasers to the original vendors 
who had’ not completely lost their right of 
co-occupancy in thefield, had the effect of 
extinguishing the plaintiffs’ right of pre- 
emption since 3 the re-conveyance was admitt- 
edly made before the suit for pre-empticn 
wasfiled. Mr. Kathalay for the appellants 


‘argued that the answer to the question at 


issue must bein the affirmative, while the 
respondents’ Counsel maintained the con- 
trary. It was conceded by the appellants’ 
Counsel that there was no direct authority 
available on the point. But he relied upon 
the following observations of Batten, A. J. O. 


. Tota Ram v. Gopal Singh (2). 9. N oe 
The right of preemption owes itsorigin 
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in Ganpatsa. Mahadeo V. Joomabhat (1) :— 

‘Unders 205 of the Code all co-occupants in the 
same survey number have a right of pre emption, and 
the spirit of theabove rulings is that if previous to 
the institution of a suit tbo Jand has passed by re sale 
iato the hands of a subsisting co-cccupant, 416 planti- 
iff has no subsisting cause of action, for the last 
vendee hasas good a right of pre-emption as he has. 
But to hold that aco-occupant who has voluntarily 
parted with the whole of his share and who has thus 
voluntarily constituted himeelf a stranger, and has 
by introducing another stranger, brought about the 
state of things which the law of Preemption is 
designed to prevent, can defeat a preemptor by 
obtaining a re-conveyance from his vendee, would 
be to hold that a person who has once been a co- 
occupant isin asgood a position as a person who is 
still a co-occupant. i 

* + * k * 

On the other hand, at any time before a decree is 
passed the right of the pre-emptor may be defeated 
by his losing his pre-emptive tenement, or by the 
stranger vendee re-selling toa person having equal 
righta of pre-emption with the plaintiff, or by the 


strabger vendee himself acquiiing such rights. But- 


there is no authority for the view that whether before 
or after-the institution of the suit, the vendeecan 
defeat the pre emptor’s right by re conveying to the 
vendor who has parted with the whole of his share; 
and there is direct authority for holding that such 
re-conveyance if made after the institution of the suit 
does not dissolve the right of pre-emption " 

_ In his work on the Law of Pre-emption 
after reviewing the decisions on the point 
Mr. Kathalay sums up the result of his 
examination in para. 1019 (page 459) in 
these words :— 

“The trend of the decisions of the Allahabad High 
Court appears to favour the view that if the original 
vendor sells away all his property to a stranger 
without. retaining any rights of co-sharership in 
himself, a subsequent transfer by the stranger vendee 
to the vendor would not defeat the pre-emptivefsuit. 
But if the original vendor remains a co-sharer at the 
time of the sale, a contrary result would follow: 


to a desire toprevent the introduction of a 
stranger aniong cc-sharers. If, therefore, 
before pre-emption proceedings are instituted 
the property has found its way into the 
hands of the vendors-co-sharers as is the 
case here, the main cause of complaint is 
removed andthe right of pre-emption falls 
withit. In Ganpatsa,Mahadeo v. Joomabhai 
(1), Ratjat v. Irbkan (8) and Lataji v. 
Krishnaji (4), relied on for the - respond- 
ents the facis were entirely different. In. 
each one of the cases the transferring co- 
sharer had parted with all his ‘rights of 
co-ownership in favour of a stranger-pur- 
chaser and it was, therefore, held that the 
re-conveyance by the latter in favour of the 
former did not defeat the pre-emptive right 

(1) 2N L R LG at'p. 154, 157: a 

| 46 Ind Cas. 76;:16-A-L J 505. . pene a 
. (‘) 3 Ind. Cas 933; 5 N L R136. SANG 

4) 115 Ind Cas.175; AIR 1929 Nag 224, 
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of the plaintiff co-sharer. The case of 
Ramchandra v. lRupchand (5), is also 


‘easily distinguishable on facis from the 


present case. All that was held in that 
case was that a Berar co-occupant having 
a right of pre-emption does not lose that 
right if the vendee, before a suit for pre- 
emption is filed, acquires a pre-emptive 
right inferior to that of the co-occupant. 

I hold then that if the original vendor 
sells away only a fraction of his rights of 
co-sharership in the land to a stranger 
purchaser and subsequently re-purchases 
the property thus conveyed before the suit 
for pre-emplion is instituted, he can success- 
fully set up the reconveyance as an 
effectual defence to a suit for pre-emption. 
by another co-sharer. The result is that 
the decree appealed against is set aside 
and that of the court of First Instance 
restored with all cosis on the plaintiffs- 
respondents. < : ; 
Decree set aside. 


A. < 
soe) 103 Ind Oas. 242; 23 NL R94: A I R1927 Nag. 
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CALCUTTA HIGH COURT. 
Criminal Appeal No. 217 of 1933. 
June 7, 1933, 
C.C.Guoszr, Acrina O. J, AND 
“MALLIK, J. 
Messrs. DAVIS HEWLET & Co. 
— APPELLANTS 
VETSUS 
EMPEROR—Opposite Parry, 
-Calcutta Municipal sAct {III of 1923), ss 406, 488 
—Sale by ignorant menial servant and not by pro- ` 
prietor—Whether an extenuating circumstance—Cor- 
rection of section of Statute under which charge is 
made—When can be permitied. 
- In the case ofa conviction under s 406, Calcutta 
Municipal Act, read with s. 488, the fact that the 
sale was not by the proprietor who was illand bed- 
ridden but by a menial servant who did not know 
what he was doing and what he was selling, is not 
an extenuating circumstance, ae m 
When at the instance of the complainant praying 
that acase might be treated as one under a section 
different from that mentioned in the charge, the 
Magistrate can make the necessary correction if the 
accused will not in any way be prejudiced by reason ` 
of the correction being allowed, Oorrection over the 
signature of the Magistrate is sufficient, A seal.is 
not required. to give validity to the correction, ° 


~ Mr. Jitendra Chandra Banerjee, for the 
Appellant. os f 

Mr. Satindranath 
Complainant. - - 


- Judgment —This appeal arises out of a 


conviction under s. 406 read with s.°488 ` of 
the Calcutta Municipal Act. There is some 


Mukherjee, for the 
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quëstiðn as to wheter the conviction was 
under s. 407 read with s. 488, but it is not 
necessary at th's moment to “eler to that 
‘question because it will be dealt with later: 

The facts giving rise to this: prosecution; 
shortly stated, are as follows. The accused 
firm carry; on business as Chemists and 
Druggists. An employee of the Corporation 
of Ualeutta. went on the 2nd November, 
1932, to the shop of the accused firm -and 
asked to- be supplied-with a certain quantity 
of Sodium Citrate. Instead of Sodium Citrate 
being supplied to the Corporation, employes 
Potassium Nitrate in which’ there was some 
Sodium Chloride was supplied. The article 
sold was found om analysis to contain Potas- 
sium Nitrate and also a little of Sodium’ 
Chloride. It is common knowledge that 
Potassium Nitrate with -Sodium Chloride 
thrown is something very different’ from 
Sodium Citrate. Sodium Citrate isan in- 
offensive article and is often prescribed by 
medical practitioners. 

-The sale took place on the 2nd of’ Novem- 
ber, 1932, and it appears that on the lst 
of J anuary, 1933, the approval of the Chief 
Executive Officer to the institution of a 
case for the sale of Potassium Nitrate in the 
place of Sodium Citrate was asked for, 
The Chief Executive Officer having sanc- 
tioned the prosecution as appears: from his 
facsimile signature on the application for 
summons, the necessary application for 
summons was made before an Honorary 
Magistrate in the Cossipore-Chitpore area 
within whose jurisdiction apparently the 
shop of the accused firm was situate. 
the application for summons’ was made on- 
the 17th of January, 1933, has been found to’ 
be correct by us after an examination on the 
application for summons with the priginal 
register of summonses which has been. pro- 
duced beforeus. The numbers mentioned 
on the application for summons, namely,- 
f.1 272 and L.Register No.. 8381 are 
méntioned in the register of summonses and 


there cannot be any doubt whatsoever that 


that isso. We are making a reference to the 
dates because an ingenious argument has 
been advanced before as that the prosecu- 
tion was belated and was barred under 
s. 534 of ‘the Calcutta Municipal Act. It 
was suggested that the application for sum- 
mons was not made till the 4th of February, 
1933, which was beyond three months from 
the date of the sale of the article in ques- 
tion, namely the 2nd of November, 1932. 
The faets set out above and thé dates 
referred to 
refutation of the contention that the prosecu- 
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tion was barred and-nothing further need 
be said onthat point. Be that as it may, * 
it appears that an application was made 
for an adjournmentof the hearing of the 
case oñ the 4th of March, 1933; and it 
appears that the case was adjourned to 
the 18th of March, 1933, but long 
before that the Corporation: or its Te- 
presentative made an application pray- 
ing that the case might he treated as ° 
one under s. 406 read with s. 488 and not, 
under s. 407 read with s. 488. The appii- 
cation was in writing .and is.on the record 
and it'appears‘that the Magistrate for good 
and valid reasons granted the necessary 
permission for the correction of the number 
of the section under which the prosecution 
was tobe had. Atany rate, we are satisfied 
that the accused firm were not in any. 
way prejudiced by reason of the correction: 
being allowed by the Magistrate. 

But the learned Advocate who has argued 
this appeal on behalf of the accused firm 
not content with one ingenious argument: 
based on the question of limitation has 
advanced a second ingenious argument and’ 
it is this that the correction over the sig- . 
nature of the Magistrate was not enough: 
and that a seal was required in ordér that 
the correction itself might derive some: 
validity in. the circumstances stated. A, 
mere mention of this argument is suffi, 
cient to. induce the court to negative it 
summarily and we accordingly dos so. The l 
third point that has been taken is. that 
there was no admission before. the Magis-- 
trate by anybody on behalf of the accused: 
firm of having committed the present offence. 


“It is said that on the 18th of - February, 


1933, there wasa previous offence for which: 
the accused firm were convicted under: 
s. 406 read with s..488-of the Calcutta: 
Municipal Act but on the 18th March there 
was no admission that the accused firm- 
were guilty of having committed the present 
offence. In support of that contention’ a: 
worthless affidavit has been put in by 
somebody on behalf of the -accused firm, 
but it is significant that if as a matter of. 
fact there wasno admission of having been 
‘guilty of the present offence on the 18th. 
March, 1933, the learned Advocate for the 
accused firm has not been at allable to . 
explain why it should have been recorded 

by the Magistrate that the accused had 
not only admitted the commission of ‘the 
present offence but had also prayed for 
mercy. Itissaid that the person who was 
in attendance on behalf of the accused 
firm on the 18th March, 1933, before -the 
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Magistrate might have prayed for mercy. 
"If the accused “firm's representative might 
have prayed for merey as it is not Tepresnt- 
ed before us, we can take it as being 
absolutely certain that the accused's re- 
presentative did pray for mercy and cffer no 
defence whatsoever. 

The fourth point that has been taken is 
that the conviction should have been under 
s, 407 (2) read with s. 488 and not under 
s. 403 read with s. 488. If, however, the 
argument that the prosecution were in order 
in having the case under s. 406 read with 
s. 438 be found to be correct, then there is 


absolutely no sense or substance in 
the last mentioned contention that 
the conviction should have been under 


s. 407 (2) read with s. 488. The last argu- 
ment must also be negatived in our 
opinion. 

The fifth argument that has been advan- 
ced is that thesale was not by the proprie- 
tor ofthe firm who was bed-ridden and 
ill but by a menial servant who did not 
understand what he was doing and what 
he was selling and that therefore the 
amount of the fine should not have been 
as much as was inflicted on the 18th March, 
1933, namely Rs. 450 but should have 
been a lenient one. The offence is of a 
very serious nature and in our opionion no 
circumstances have been shown why a view 
lenient to the accused should be taken on 
the present occasion. 

A further point was taken that as it was 
acase of compulsory sale there was no 


offence committed under s. 406 read with 


s; 488, and, in support of that contention, 
the case reported as Akhoy Kumar Ghose v. 


Corporation of Calcutta (1), has been cited . 


which related to the sale of a quantity of 
ghee. The only observation that we need make 
is that we donot consider ourselves bound 
in the circumstances of this particular case 
by the authority cited and that we are not 
prepared to follow the same. 

All the points taken by Mr. Banerjee for 
the accused firm fail. The result is that 
this appeal must stand dismissed. The 
fine, if not realised, will now forthwith be 
realised, 

N. Appeal dismissed. 


(1) 114 Ind. Cas. er te O WN 842; AI BR 1928 
Cal. 320; 30 Or. L J 2 
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CALCUTTA HIGH COURT. 
Criminal Appeals Nos. 243, 270 and 330 of 

- 1932. 


December 1, 1932. 
RANKIN, C. J., AND OosTELLO, J. 
CHITTYA RANJAN DAS AND 0THERS— 
APPELLANTS 


versus 
EMPEROR Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 428 
(2)—Conviction on approvers’ endence—Proper 
direction to Jury—Interference with verdict, if 
proper—Charge to Jury—Judge explaining general 
principles of law as to corroboration but not directly 
applying to state of evidence --Whether proper Gane: 
tion. 


Where a Jury, on a proper direction, thinks: fit to 
act on the evidence of an approver, it commits no 
illegality aud the High Court has no right to inter- 
fere with the verdict. 

But where the Judge explains the g nerallaw on 

the point of corroboration of evidence of an approver ` 
but does not directly and particularly apply the 
law onthe point to the state of evidence against the 
accused, the direction to the Jury cannot be said to 
be proper. | 
, Messrs. Sures Chandra Talukdar, Sailes - 
Chandra Talukdar, Madhu Sudan : Dutt, 
Pashupatinath Ghose and Sukumar De, for 
the Appellants. 

Messrs. Khundkar and Jatindra Mohan 
Banerji, for the Crown. 


Rankin, C. J.—In this case, twelve per- 
sons were put upon their trial before the, 
Assistant Sessions Judge of Faridpur and 
a Jury on various chargesin connection with 
a dacoity alleged to have taken place on 
26th-27th March, 1931. The prosecution 
case was that the complainant Nibaran 
Chandra Saha went to bathe in the river 
Brahmputra leaving his married daughter 
Nanibala and some other relatives at home ; 
that on the next day at about midnight 
several men. broke open the door -of the 
building of his house and entered the room 
in which Nanibala and her three children 
were sleeping with other persons; that they 
broke open an almirah that was in the room 
and took away various gold ornaments ; 
that they were. heard and the villagers be- 
gan to arrive and that when Nibaran re- 
turned home on Saturday he gave to the 
Police a list of the missing articles. The 
case was one in which the evidence was 
all connected up by the evidence of the 
approver who seems lo be a young man of 
good family and rather an exceptional per- 
son tobe. in a position of confessing in 
taking part in a dacoity. The result was 
that of the 12 people who were charged one 
was acquitted by the Jury. Of tha 11 who 
were convicted, one Jagabandhu has not 
appealed. He, it may be stated, was cons, 


80 
victed largely on the strength of his own 
. gonfessicn.. We have before us, however, 
three appeals by the remaining ten accused. 
In Appeal No. 243 the appellants are 
Chittya, Rajan Das, Sona Mia and Jainuddi; 
in Appeal -No. 270, we have Naba Kisore 
Banik and Madhusudan Gope as appellants 
and in Appeal No. 330 there are five ap- 
pellants—one Bhuban Mohan Saha and one 
Ramesh Chandra Ghosh and three others 
whose cases will have to be dealt with to- 
gether, namely, Mati Lal Dutta, Aswini 
Kumar Kar and Ainaddi. 

Mr. Talukdar in the first two appeals— 
and he has been followed by the learned 
Advocate for the appellants in the third 
appeal—has made some comments as to the 
general direction ofthe Judge in his charge 
to the Jury; but I am notimpressed with 
the criticisms which have been made. It 
appears tome that the learned Judge has 
taken a good deal of pains in giving his 
charge to the Jury and that there is no- 
thing wrong in his exposition of the law. 
Indeed, he has in some respects gone at a 
great length into the-law in detail and ap- 
plied it to the facts of the-case. He has 
after discussing the law and discussing the 
facts taken up in his charge the evidence 
against the accused persons one by one; 


and, on a consideration of the evidence: 


against them, I am of opinion, that there 
was no misdirection or insufficient direc- 
tion in the charge which would entitle us 
in any way.to interfere with the conviction 
of Chittya Ranjan Das or .Naba Kisore 
Banik or Bhuban or Ramesh. The evidence 
against each of these persons is in such a 
state that it is impossible to.say that the 
Jury’s verdict could have been influenced 
by- any of the suggestions or criticisms that 
have -been made against the charge. As 
regards these persons, it is impossible, in 
my judgment, to interfere with their con- 
victions and their appeals must be dis- 
missed. The position, however, disclosed 
by the record is this: that it would seem 
as if the Jury had made up their minds to 
act upon the'testimony of the approver 
even in cases where that testimony had not 
been supported by corroboration in the 
sense in which that requirement is intended 
by the rule-which says that the evidence 
of an accomplice is not to-be accepted un- 
less there is corroboration implicating. a 
particular accused person; that corrobora- 
tion being in itself of independent value, 
that is #0 say, not tainted evidence. -After 
telling -the Jury in a general manner all 

ihe relevant-principlesto be applied to the 
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case, the learned Judge comes to set out 
at the end of his charge the condition of the ° 
evidence against. each person. When he 
comes to Sona Mia and Jainuddi, he simply 
says tHis: 7 

“The only eviderice again&t these two persons is that 
of the approver. Sona Mia was named in the còn- 
fession of the accused Jagabandhu.” i 
It is ‘said by Mr. Talukdar that, in these 
circumstances, he ought to have added to 
this portion of the charge a statement to 
the effect that if would be very dangerous’ 
indeed to convict upon the approver’s testi- 
mony alone and- that -the mention of the 
name in the confession of Jagabandhu is 
no corroboration such as is generally to be 
exacted by the Jury in the evidence of an 
accomplice. Again, we, find that when 
dealing with the case of Madhu Sudan 
Gope he tells the Jury- that the only evi- 
dence against him and Naba Kisore Banik 
is the evidence ofthe approver and of one 
witness. It turns out that the one witness 
does corroborate the approver as regards 
Naba but that witness does not corroborate 
him as regards Madhu Sudan Gope at all; 
the learned Judge: having made some little-- 
slip not unnaturally between Madhu Sudan: 
Gope and another of the accused, namely, 
Bhùban Mohan Saha. It appears to me, 
therefore, quite clear that the conviction as’ 
against Madhu Sudan Gope cannot stand’ 
and that his appeal- should be allowed and. 
he should be acquitted. I think, however, 
that as there was one witness to corroborate: 
the approver as regards Naba, it. is not 
possible to interfere with his conviction.: 
As regards Bhuban and Ramesh, appellants 
in Appeal No. 330, the evidence against 
them seems to be considerable and I do: 
not think that the learned Judge has given 
any misdirection or insufficient direction 
as regards them. But as regards Mati Lal 
Dutta, Aswini Kumar Kar and Ainuddi, the 
position: is that the-learned Judge tells the 
Jury that against these three accused there 
is the evidence of the ‘appiover.. He says: 
“that they were in. Gangaprosad .Qutchery, on the day 
of the dacoity has been proved by three or four pro-- 
secution witnesses; but there is no other corroboration 
of the allegations of the approver against these three 
accused: Mati-Dutta- was named by the accused 
Jagabandhu in his confession.” : 2 


Then again we have to consider whether 
in view of the previous warnings that'.the 
learned Judge has given in his charge, the 
general principles he has laid down and 
what he has said in particular about the 
evidence of witness No. 27, we can regard 
this as an insufficient warning to the Jury, 
whether we ought not to say that the learn- 


1933 
< ed Judge having laid down quite correct 
principles and then having stated the con- 
dition of the evidence against these three 
people should have directly for the, benefit 
of the Jury applied the principles that he 
has so well laid down and given them a 
‘firm and particular warning to the effect 
that when he speaks of no other corrobora- 
tion the evidence to which he is referring is 
in law no corroboration at all. The matter 
is somewhat on the border line. I do not 
for one moment desire to depart in this case 
or in any other case from thé elementary 
principle of law that the Jury on 4 proper 
direction thinking fit to act on the evidence 
of the approver is committing no illegality 
whatever and this court has no right to inter- 
fere with it but I do think that it is a fair 
criticism of the learned Judge’s charge that 
the very able exposition which he has given 
of the principles applicable to the evidence 
has not been brought home as it shoiild 
have been brought home when he comes to 
. State Lhe condition of the evidence against 
each man. In this view, I am of opinion; 
that, as regards the convictions of Soma, 
Mia and Jainuddi and also of Mati Lal 


Dutta, Aswini Kumar Kar and Ainaddi;: 


the appeals should be allowed and their con-. 
victions, should be set aside. As regards 
the appellants other than these and Madht 
Sudan Gope, we have been asked ‘to consi- 
der whether the sentence of six yedrsis not. 
too much having regard to all the circuni- 
stances of the case; but Iam quite satisfied 
that a heavy sentence for an offence of 
dacoity is highly necessary at present and 
I am ‘not minded to reduce sentences in aiiy 


way. | | 
Costello, J:—I agree. f 
Nea. Order accordingly. 


ed 
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- There is nothing in e. 528, Criminal Procedure 
Code, disabling a Magistrate from taking action 
unless he is set in motion by the petition of one . 
of the parties. Orders of. transfer are frequently 
made for reasons of administrative convenierce 
and it is not the intention of the Legislature to 
make an application from either of the parties a 
necessary preliminary. An application for transfer 
by a witness to a proceeding is not on that 
ground alone incompefent. ; 

In an application for tracsfer the law does not- 
expressly require that notice should be issued to 
the opposite party. On general principles it. is 
always desirable that before any order is made to 
the prejudice of any party, such a notice should 
be issued to himas will give him an opportunity 
of showing cause, if any he has, why such an 
order should not be made. As a general rile 
a Magistrate will exercise a wise discretion if 
he issues notice before making an order of this 
kind, But want of notice does not amotnt fo 
such an illegality as ‘would make the order in- 
effectual. The question is one to be decided upon 
the facts of each case and will depend largely 
upon the balance of convenience, f 
- A Magistrate making an order under s. 528 should 
give reasons for making the same. The method 
of giving reasons by reference to other papers 
is, inconvenient and is not to be recommended: | 
But if from the papers referred to, it is found 
that the Magistrate had applied his mind to the 
questions requiring his consideration and that the 
order made was made in the exercise of a disa 
cretion neither capricious nor arbitrary, the. High 
Court willnot interfere with tlie discretion, 


Section 439, Oriminal Procedure Code, authorizes: 
the High Court fo exersise any of the powers cob- 
ferred on a Oourt of Appeal bys. 423, Where in 
an application for revision the High Osurt is not 
asked to transfer a case from one court to ans 
other but only to pronounce that an order making. 
such a transfer was made ‘on improper and maas 
equate grounds, the High Court has ample powers 
to interfere in révision. - . nS 

Mr. B.-P. Samtani, fór the Applicarit, _ 

Mr. Lokumal Naraindas, for the Oppo» 
nents. ye l 2 a. 

Judgment.—This .application purports 
to be made under ss. 439 and 526, Criminal 
Procedure Code, The facts out of which it 
arises are these : Y ne : 

A Hindu: named Udhomal made a com- 
plaint before the First Class Magistrate, 
Sukkur. He said that Melhunial and three 
others had enticed away or detained with 
criminal intent the wife of the-complainant, 
The First Class.Magistrate issued warrants 
for the arrest of the accused and summons 
to the wife who was to give evidence as-4 
witness.. In the meanwhile this woman had 
removed to Shikarpur where she had insti- 
tuted proceedings against her husband. for 
maintenance. She now appliedto the Sub- 
Divisional Magistrate requesting that the 
proceedings which had been instifuted in 
Sukkur should be transferred to the file of 
the. Gity. Magistrate of Shikarpur, Without 
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giving noticé to the parties the Sub-Divi- 
sional Magistrate made the transfer as re- 

“quested. The complainant thereupon asked’ 
the Sub-Divisional Magistrate to recommend 
this court to transfer the case back to the 
court in which it had originally been insti- 

‘tuted. The learned Sub-Divisional Magis- 

“trate held that he had no power to do any 
such thing and he informed the complainant 
that he may approach the District Magis- 
trate or the Sessions Court. The complain- 
ant accordingly presented a similar request 
in the Sessions Court, . The court, however, 
held that 
“since there is a specific 


the revisional 
invoked,” 


remedy provided by law 
powers of the High Court can be 


- He; therefore, dismissed the application. 
Dissatisfied with this decision the applicant 

` has now come to us direct. He prays that 
: the record and proceedings of the case pend- 
ing in the Court of the City Magistrate, 
Shikarpur, be called for and forwarded to 
“the First Olass Magistrate at Sukkur, with 
instructions to dispose of the case according 
to law. The grounds upon which this peti- 
tion is made are these: The petitioner 
alleges that the order of transfer made by 

. the Sub-Divisional Magistiate is bad, first, 
because it was made on the petition of a 
witness and not a party ; second, because it 
was made without notice, and third, because 

. the learned Magistrate has not recorded his 
_~reasons. Now thesection under which the 
Sub-Divisional Magistrate was acting is 
s. 528, cl. (2). There is nothing in that 
section which disables the Magistrate from 
taking. action unless he is set in motion by 

_ the petition -of one of the parties. Orders 
“< of transfer are frequently made for reasons. 
of administrative convenience and it is not 
the intention of the Legislature to make an 
application from either of the parties a 
necessary preliminary. With regard to the. 
notice’ the matter ‘stands thus: the law 
does not expressly-require that notice should 
be issued tothe opposite party. On general 
principles, however, it is always desirable 
that before any order is made to the pre- 
judice of any party, such a notice should 
be issued to him as will give him an oppor- 
tunity of showing cause, if any he has, why 
such an order should not be made. As a 
general rule we think that a Magistrate will 
exercise a wise discretion if he issues notice 
before making anorderofthis kind. Never- 
wa theless it is clear upon the face of the sec- 
tion, and it has been held in numerous 
- - Cases, that the want of the notice does not. 
pmount to such an illegality as would make 
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the order ineffectual. The question is one . 
to be decided upon the facts of each case 
and will depend largely upon the balance 
of conyenience. In this particular case 
we find no reason to interfere with the 
order which the learned Magistrate has 
made. 

The third objection is founded upon the 
language of the section itself. It is there 
provided that a Magistrate making an order 
under this section shall record in writing 
his reasons for making the same. Now the 
order which the learned Magistrate has 
made is in these terms: 

“Read application dated 19th March, 1932, from 
Musammat Manii Bai requesting transfer of the case 
of Udhomal v. Melhumai under s, 498, Indian Penal 
Code, from the Court of the Mukhtiarkar and First 
Class Magistrate, Taluka Sukkur. Read remarks of 
the Mukhtiarkar and First Class Magistrate, Sukkur. 
Order of the Sub-Divisional Magistrate, Shikarpur, 
The case is transferred to the City Magistrate, Shikar- 
pur for disposal " 


This method of giving reasons by refer- 
ence to other papers is inconvenient and is 
not to be recommended. Nevertheless we 
have read the papers referred to and we 
find that the learned Magistrate had applied 
his mind to the questions requiring his 
‘consideration and that the order which he 
made was made in the exercise of a discre- 
tion neither capricious nor arbitrary. For 
these reasons we do not find any necessity 
of interfering upon this ground either. 
Before disposing of this application I should 
deal with a preliminary objection raised by 
the learned Public Prosecutor, who contend-: 
ed that an application of this kindis alto 
gether incompetent. In: support of this. 
application he relied upon Ashu v. Maung. 
It was there held that an 
application to review the order of a District 
Magistrate dismissing an application under 
s. 528, Criminal Procedure Code, does not 
lie. The learned Judge failed to see any 
difference between such an application and 
one -professedly under s. 526. In effect 
(he says) the applicant seeks an order under 
this last section without complying with its 
provisions. 

Such an order the learned Judge refused 
to make. He observed that the High 
Court's powers of revision are in express 
terms limited to those conferred by certain 
sections mentioned in s. 439. Section 526 
is not one of these. Without in any way 
impugning the correctness of this decision 
we observe that the application with which 
we have at present to deal is of another 
character altogether. We are not strictly: 


(1) 77 Ind Cas. 885; AIR 1924 Rang. 100, 25 Cr, 
Ld 485; 1 R 632, $ 
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< speaking, asked to transfer any case from 


one court to another. We are asked to pro- 
nounce that an order making such a trans- 
fer was made on improper and inadequate 
grounds and ought for these reasons to be 
set aside. Now we think that under s. 439 
we have ample powers to deal with such an 
application as this. That section expressly 
authorizes us to exercise any of the powers 
conferred on a Court of Appeal by s. 423, 
By cl. (c) the Appellate Court is authorized 
“in an appeal from any order other than. 
those for which the earlier clause provides, 
to alter or reverse such order. We think, 
therefore, that we have ample powers to 
alter or reverse, if we think it necessary, 
the order made by the Sub-Divisional Magis- 
trate. We, therefore, cannot accept the 
argument of the learned Public Prosecutor 
that this application is incompetent. 
Ne Order accordingly. 


+ 





ALLAHABAD HIGH COURT. 
Criminal: Revision Application No. 524 
of 1932. < 

December 9, 1932. 
- Bennet, J. : 
HARIMAL—AppLicantT 

versus - 
EMPEROR—Obppositae Party. © 
Criminal Procedure Code (Act V of 1898), s. 886— 
Attachment of property by Magistrate—Objection and 
claim—Duty of Magistrate to investigate—Civil Pro- 
cedure Code (Act V of 1908), O. XXI, r. 58. : 
Where objection is made to an attachment by a 
Magistrate under s. 386, Oriminal Procedure Oode; 
and aclaim is preferred, the Magistrate is bound to 
investigate the claim by holding a proper inquiry- 
as provided by O. XXI, r. 48, Uivil Procedure Uode, 
The language used in O. XXI, r. 55 is mancatory. ` 
Criminal Revision Application from an 
order of the Sessions Judge, Cawnpore, dat- 
ed the llth July, 1932. i 
Mr. Saila Nath Mukerji, for the Appli- 

cant. : 
The Assistant Government Advocate, for 


the Crown. 


Order.—This is an application in re- 
vision against an order of the learned 
Sessions Judgeof Cawnpore confirming an 
order of a First Class Magistrate of Cawn- 
pore, dated the 9th June, 1932, dismissing 
the objection of the applicant Hari Mal 
to the attachment of 
s. 386, Criminal Procedure Code which at- 
tachment was made for the realization of 
a fine imposed on his brother Bisu Mal. Sec- 
tion 386 (2) states that the local Government 


may make rules for the summary determina- 


NaOOMAL ÎOÜRMAL V, PARAGHAND soBHRAS. 


.his property under - 


883 
tionof any claims made by ahy- person 
other than the offender in respect of any 


property attached in execution of a warrant. 
It is provided in para. 819 of the Manual 


.of Government Orders that the inquiry 


shall be conducted inthe same way as an 
inquiry under O. XXI, rr. 58 to 6], Civil 
Procedure Code. The objection was made 


“that the property which had been attach- 


ed and which was movable property was 
property which belonged to the objector 
and that the objector and his brother were 


. separate. Rule 58, O. XXI, Civil Procedure 


Code states : . 

“Whereany claim is preferred toor any -objection 
is made tothe attachment of any property attached 
in execution of a decree on the ground that such 
property is not liable to such attachment the court 
shall proceed to investigate the claim.” 

The language used here is mandatory 
and states that the court shall proceed to 
investigate the claim. It is stated that 
witnesses had been summoned and were 
‘in attendanceat the Court of the Magist- 
Tate and therefore it was his duty to hear 
those witnesses in support of the objection 
and having heard the evidence in support 
of the objection to call for evidence from 
the Sub-Inspector in support of attachment. 
No proper inquiry was made and the 
Magistrate's order -shows that all that he 
did was to look at a certain register which 


he describes as a landlord’s register which 


had not been proved before him by any 
witness. I consider that a proper inquiry 
should be held and accordingly I direct 
that the Magis-rate should hold an inquiry 
in accordance with the provisions noted 
above. ` Having held a proper inquiry the 
Magistrate should make an order dispos- 
ing of the objection according to law.. 
N. Order accordingly. 


SIND JUDICIAL COMMISSIONER’S 
COURT. .. 


Civil Revision Application No. 59 of 1928. 
September 25, 1931. 
Aston AND Muara, A. J. Cs, 
NAOOMAL TOURMAL— APPLICANT 


Z versus 
TARACHAND SOBHRAJ AND ANOTHER 
A —-OPPONENTS. 

Civil Procedure Code (Act 'V of 1908), O IX, r. 8, 
0. XXII—Preliminary decree—Dismissal of suit for. 
non-appearance of one of plaintiffs—Whether proper 
—O. XXII, if applies to revision applications— 


_Appeal and revision application—Differences pointed 


out. 
After a decree has once been made in a suit the suit 
cannot be dismissed unless the decree is reversed in 
appeal. ‘The parties on the making of the: 
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decree acquire rights or incur Hiabilitics which 
are fixed unless and until the decree is varied or 
Bet aside Altera decree any party can apply to 
have it enforced, The trial Court shonld not dismiss 
a suit on the ground of non-appearance of one of 
the plaiutifis after‘a preliminary decree has Leen 
drawn up Lachminarain v, Balmukund ('). followed. 
. The provisions of O. XXII, Civil Procedure Code, 
about abatement of suits and appealado notapply 
an revision applications. Baksho v Piaro ( ), follow- 
ed, 

Differences between an appeal and a revision ap- 
plication pointed out. 

[Oase law reviewed]. . 

Mr. Kodumal Lekhraj, for the Applicant., 

Messrs. Fatehchand Asudomal and Javher- 
mal Vilaitrai, for the Opposite Party. 

Aston, A. J.C.—This is an application 
for the revision of an order passed by the 
learned District Judge, Hyderabad, dis- 
missing an application for the restoration 
of the suit. It appears-that a preliminary 
decree was passed in a partnership suit; the 
parties thereafter referred their disputes to 
arbitration; the reference however was 
superseded and, a date for hearing fixed. 


One of the parties-was absent at the date- 


of the hearing and the court dismissed the 
whole suit. The party appealed to the learn- 
ed District Judge who dismissed the appeal. 
: The Judicial Çommissioner’s Court in revi- 
sion drew attention to-the observations of 
their Lordships of the Privy Council in the 
case of Lachminarain v. Balmukund (I) at 
page 315* where it is said that after a decree 
has once been made in a suit the suit cannot 
be dismissed unless the decree is reversed in 
appeal. The parties haveon the making of 
the decree acquired rights or incurred liabi- 
lities which are fixed unless and until the 
decree is varied or set aside. After a decree 
any party can apply to have it enforced. 
The order dismissing the suit was set aside 
and the case remanded to the lower Court 
` for disposal according to law. On 26th 
July the Pleaders of respondent No. 1 drew 
the attention of the court to the fact that res- 
pondent No. 3 had died more than three 
months previously. On 6th December, 1930, 
the Judicial, Commissioner's Court vacated 
the order passed on 24th July and directed 
that thelegal representatives of respondent 
No. 3 should be brought on the record. 
They have been brought on the record and 
the revision application is now being heard 
by us de novo. My. Javhermal on behalf 
of respondent No. 3 raised a preliminary 
(1) 81Ind, Cas. 747; A I R1924 PO 198: 511A 
321; 4Pat 61: 35ML T143:47 ML J 441; 20 LW 
491; (1924) M W N 707; 10 O & A L R1033:5 P 
L T623; 22A L J 990:26 Bom. LR 1329; 400 L 
J 439, LR 5A(P C) 171; 39 OW N 391i; LOWN 
629 (P U). 
“Page of 511. A, [Ed] 
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objection that since the appeal abated onthe ° 
omission to join the legal representatives 
of respondent No. 3 within time, the appeal 
abated as a whole. In answer to this, reliance 
was placed on Khalil Ahmad Khan v. Khatir 
Zaman (2) Lakshmibai v. Yeshwant Vithal 
(3), Vijaya Singh Daitajirao v. Shivaji Rao 
Narayan Rao (4),Lac.mi Narain v. Mahomed 
Yusuf (5) and Perumal Pillai v. Perumal 
‘Chetty (6). In Khalil Ahmad Khan v. Khatir 
Zaman (2) where the appellants did not ap- 
“ply under O. XXII; r. 9 but under O. XXII, 
r.4 the court held that the application 
under O. XXII, r. 4 could be considered as 
in substance an application under Q. XXII, 
x.9, In Lakshmibaiv. Yeshwant Vithal (3) 
the omission to apply formerly forthe sett- 
ing aside of an abatement was regarded as 
aformal defect and the delay in applying 
to the court as having been rightly condon- 
ed. The objection of course to the treat- 
ment of applications under O. XXII,r. 4 as 
being in substance applications under 
O. XXII, r. 9, is thatthese respective appli- 
cations are made under distinct rnles and 
on entirely different grounds. If in this 
revision application we regarded the appli- 
cation under O. XXH, r. 4 as having been 
made in substance under O. XXII, r.9, the 
fact would result that the abatement would 
have been set aside and the legal representa- 
tives joined without any allegation in the 
application of a ground for setting aside the 
abatement, without any allegation of a 
sufficient cause for not making an applica- 
tion at an ealier stage and without any con- 
sideration bythe court whether a sufficient 
ground within the meaning of O. XXII, r.9 
had been urged or established. In Khozaima 
v. Official Liquidator, Koyestha Trading & 
Banking Corporation (7) a contrary view 
was entertained and the view there held 
was that it is necessary in the first instance 
to apply to have an abatement of the suit 
set aside. Jt is unnecessary for us to deter- 
mine this point, for the present application 
is not an appeal; it is a revision application 
and is therefore an application:to which 
the provisions of abatement are inapplica- 


(2) 101 Ind. Cas.841; A I R 1927 Oudh 221; 2 Luck. 
2. Ree 

(3) 77 Ind. Cas. 878; AIR 1922 Bom. 449;47 B 
92 


“(1) 80 Ind. Cas. 761; AIR 1924 Bom. 416; 26 Boñ 
LR 378, beth ees 
(3) 59 Tad. Cas, 903; AIR 1920 All, 284; 42 A 540; 
15'A LJ, 65%. eae 
(6) 112 Ind. Gas 116; ATR 1928 Mad. 914; 5i-M 
701: (192) MWN 434; 28 LW i64; 55MLJ 253 


F B) , 2 
- (7) 84 Tad. Oas 1091; AIR 1923 Pat. 417; 2 Pat, 
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ble: see Baksho v. Piaro (è). There seems 
to meno force in the contention that the 
revision application which was’ pending on 
24th July abated as a whole. It was within 
the discretion of the courtto directefor the 
purpose of hearing the revision application 
that the legal representatives of respondent 
No. 3 should be brought on the record. 

In considering the merits, the Jearned 
Sub-Judge appears to me to have clearly 
acted without jurisdiction. The case cited 
by this court in ils judgment dated 24th 
July shows that the suit could not be dismiss- 
ed after a preliminary decree. The only 
result of the omission of any of the parties 
to appear would be that the matter would 
proceed in his absence. In the circumstances 
it appears to me that the applicant had in 
law a sufficient ground to urge against the 
dismissal of the suit in his absence, for it 
was optional on him to appear or not to ap- 
pear. The proper order for the learned 
‘Sub-Judge to have made was to have ap- 
pointed a Commissioner to go into the ac- 
counts or to have taken the account himself. 
In the circumstances I would set aside the 
order dismissing the suit passed by the 
lower Court and remand the case to that 
court for disposal according to law. Costs 
to be costs inthe cause. 

Mehta, A. J. C. —The preliminary objec- 
tion taken up by Mr. Javhermal on behalf 
of the legal representatives of opponent No. 3 
presupposes that this is an‘ appeal. It is 
laid down in Baksho v. Piaro (8) that the 
provisions of O. XXII, about abatement of 
suits and appeals do not apply to applica- 
tions for revision. The learned Judges have 
observed that there is an analogy between 
a revision application and an appeal but 
the two are not identical. With that view 
Iam in perfect agreement. Ina suit or an 
appeal the points to be decided ordinarily 
are those on which the parties are- at vari- 
ance. A revision application standson a 
different footing. Itis a matter between a 
higher court and a lower court; in fact revi- 
sional powers may in certain cases be ex- 
ercised without an appeal or an application 
by any of the partiés concerned. If then 
the record of acase has been sent for by a 
higher court from an inferior court for the 
purpose of rectifying some obvious mistake, 
it would be absurd to say that, before the 
rectification takes place if any of the parties 
happens to die and his legal representatives 
are not brought on the record 
in due time, thé matter abates and the rectifi- 


(8) 80 Ind. Cas 456; ATR 1920 Sind 120, © ~ 


In re FIRM NBTSIDAS BANSIDITAR, 


$85 


cation cannot be made. In revision matters 
the court has the same rights under O. I, r. 10 
to have the proper parties before it, as in 
a suitor an appeal. Even looking to` the 
provisions of O. XXII it appears tome that 
the Legislature never contemplated the 
abatement of an application for revision. 
Rule 11 of the Order restricts the applica- 
tion of O. XXII, to suits and appeals only. 
The doctrine of “expressio untus” would, I 
think, apply so that the rules of abatement 
arenot to apply to an application for re- 
vision. 

On the meritsit is prefectly clear, having 
regard to the authorities just considered by 
my learned brother, that it was not compe- 
tent to the trial Court to dismiss the suit 
on the ground of non-appearance of one of 
the plaintiffs after a preliminary decree had 
already been drawn up. I therefore concur 
in the order just passed. 

N: l Revision allowed. 


— 


T SIND JUDICIAL COMMISSIONER'S 
l COURT. 


Insolvency Petition No. 54 ọf 1932. 
February 7, 1933. 
RUPCHAND, A. J.C. 
In re Firu NETSIDAS BANSIDHAR— 
INSOLVENT. 

Presidency Towns Insolvency Act (III of 1909), s. 
11 (b)—“ Has carried on business either in person 
or through an agent ", interpretation of-—Business by 
general agent for several constituents- Whether 
comes within cl. (b)— Jurisdiction of court. 

The business contemplated by s. 11, cl. (b), Presi-« 
dency Towns Insolvency Act, is business carried on 
within the limits of the court by a debtor either 
personally or through an agent properly and strictly 
so-called, and under his effective control, but not 
by a general agent who carried on business in his 
ówn name for diversa constituente on payment to 
him of a commission. Inre Relumal Tolaram (i), 
followed. [p. 886, col. 1.] i 

A certain business which was carried on at 
Karachi was not a business ofa firm outside British 
India but of the commission agents who inter alia 
made transactions on behalf of thefirm of the 
opponents: All the transactions were invariably 
made by the commission agents in their own re- 
spective names and they were personally responsible 
to the local dealers : 5 

Held, that under the circumstances the mere 
fact that thse opponent’s firm employed . the 
services of these agents to sell goods sent to them 
from up-country or to enter into forward contracts 
of sale and purchase on behalf of the opponents’ 
firm, would not by itself be sufficient to give juris- 
diction tothe court at Karachi. |p. 887, col 1.] ' 


Mr. Kodumal Lekhraj, for the Creditors. 
Messrs. Kundanmal Dayaram and Pahlaj- 
sing B. Adyani, forthe 'Opponentse 
- Order.—I am afraid this ' petition is a 
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gross abuse of the process of the court, and 
fails both on the ground that this court has 
no jurisdiction to entertain it and on the 
. ground that the petitioners have not estab- 
lished that the debtor firm (the firm of the 
opponents) has committed any of the alleged 
acts ofinsolvency. Itis common ground 
that the persons who are said to be osten- 
sible partners in the firm of the opponents 
are foreigners residing at Jaitu in the 
Nabha State. They possess considerable 
property in that State and their chief place 
of business is atJaitu. They have branch 
office at Abhor and certain other places 
in British India, Butatno time had the 
firm of the opponents any place of business 
at Karachi. Notwithstanding this a bold 
statement was made in the petition that the 
firm of theopponents carried on business 
at Karachi within -12 months ofthe date 
of the petition, Atthehearing an attempt 
was made to show that although the firm 
ofthe opponents had no place of business 
here, it must be deemed to have carried 
on business here within the meaning of 
8.11, cl. (d), Presidency Towns Insolvency 
Act, and in support of that contention 
reliance was placed on the following 
alleged facts: (1) that the firm of the 
opponents was inthe habit of sending ils 
goods for sale to different commission 
agents at Karachi fora number of 
years; (2) that in February, 1932, Kishin- 
lal one of the opponents came to Karachi 
and expressed an intention of opening a 
branchfirm at Karachi; (3) that during 
his stay here which lasted for afew days 
he transacted. business on behalf of his 
firm by giving instructions to brokers and 
by signing contracts for his firm; (4) that 
during the moriths of July and August 1932, 
Phulchand and Hiralal, two employees of 
the opponents stayed at Karachi and 
likewise attended to the business of the 
‘firm, and gave instructions for making 
contracts. 

In In re Relumal Tolaram (1), Thad occa- 
sion’ to interpret the words “has carried on 
business either in person or through an agent” 
appearing incl. (b), s. 11, Presidency Towns 
Insolvency Act. I pointed out in that case 
thatthe business contemplated by this 
clause was business carried on within ihe 
limits of the court by a debtor either per- 
' sonally or through anagent properly and 
strictly so called, and under his effective 
control, but not by ageneral agent who 
carried gn business in hisown name for 


diverse constituents on payment to him of 
(C) 117 Tnd. Cas, 124; A I R 1929 Sind 24, 
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a commission. This decision has been 
referred to with approval by Sir Dinshaw 
Mulla at pagell2 of hisvaluable book on 
the Law of Insolvency in British India. 
Nothing has been said by the learned 
Pleader for the petitioners to make me 
change my view. The learned Pleader has, 
however, drawn my attention toa mistake 
in my judgment which I wish to correct. 
At page 232 (?), [have cited the case of Mut- 
haya Chetti v. John Harrison Allan (2). 
But the case referred to is the case of 
Chinnammal v. Tulukannatammal (3). The 
learned Pleader hasmade a futile attempt 
to distinguish the above case by arguing 
that as the present petition is made against 
a firm andnot against an individual, it 
falls within the purview of cl. (d) and 
and not cl. (b), s. 11. That fact makes no 
difference whatsoever. A firm can only 
carry on business through an accredited 
agent, and thisaccounts for the fact that 
the words “either personally or through 
an agent” which appear in cl. (b) find no 
place incl.(d). But therecan be no ques- 
tion that such agent whether he be a 
partner of the firm or not should carry on 
business inthe nameand on behalf of 
the firm within the jurisdiction of the 
court in which the petition is filed. In 
Grantv. Anderson Co. (1) at page 117%, 
while dealing with the meaningto be at- 
tached to the expression “carry on business 
withinthe jurisdiction” of acourtinO. XL, 
r.1,R. S. C., corresponding to O. XXX, r. ], 


Civil Procedure Code, Lord Esher, M. R., has — 


said: — 

“But we must deal with the expression carry on 
business as used in the rulesin the ordinary busi- 
ness Sense. ' 

The same observations equally apply toa 
petition for insolvency. The business carri- 
ed on at Karachi was a business not of the 
opponent’s firm, but of the commission agents 
who inter alia made transactions on behalf 
of the firm of the opponents. All the tran- 
sactions wereinvariably made by the com- 
mission agents in their own respective 
names andthey were personally respon- 
sible tothe local dealers. The mere fact, 
therefore, that the opponents’ firm employed 
the services -of these agents to sell goods 
sent tothem from up-country or to enter 
into forward contracts of sale and purchase 


on behalf of the opponents’ firm, would 
(°) 4M 209, 
3) 3H M OR 146. 

wal! (1892)1Q B108; 61 L JQB107;66 LT 
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-not by itself be sufficient to give jurisdic- 
tion to this court. What then are the alleg- 
ed additional facts on which reliance is 
placed by the petitioners, and how far have 
shese alleged facts been established? [The 
learned’ Judge then discussed evidence 
regarding the expression of intention by 
Kishinal to starta branch at Karachi and 
continued.] Apart from this it would appear 
that although Kishinlal may have intended 
tostart business at Karachi, that would 
not amount to actually starting or carrying 
on business at Karachi and would not there- 
fore, give jurisdiction to this court. [The 
judgment proceeded todiscuss the evidence 
with regard to the allegation that Kishinlal 
transacted business on behalf of his firm 
by giving instructions to brokers and by 
signing contracts, entered into during 
the period of Kishinlal’s stay in Karachi, 
and proceeded]. Such acts would not 
amount to carrying on business at Karachi 
and if Kishinlal did similar acts during 
hisstay ofeight days at Karachi he .would 
not be said to have carried on business 
for the firm at Karachi. 

With regard to the allegation that Phul- 
chand and Hiralal came. here in July 
or August, 1922, and did acts similar to 
those done by Kishinlal during “his stay, 
again it is abundantly clear from the record 
that Phulchand and Hiralal were sent here 
in connection with suits Nos. 114 of 1932 and 
170 of 1922 filed by the firm of Tarachand 
Ghanshamdas against the opponents, and 
in which interim attachment had been issu; 
ed. They came here for the purpose of 
getting the attachment raised and for the 
purpose of having inspection and. filing 
written statements. They were paid ser- 
vants ‘of the firm and had no authority 
to do any other acts except attending 
to the litigation. They left as soon as 
their work was done, One of them came 
back for the same purpose and was evident- 
ly here when the present petition was filed. 
But the presence of both of them in Karachi 
for the purpose of attending to those suits 
would not amount to the opponents having 
carried on business at Karachi. Apart 
from this it is to be remembered, that even 
according to the affidavit filed by the mana- 
ger ofthe petitioners himself, the oppon- 


ents aresaid to have closed their business: 


at Karachi inthe month of February. It 
is therefore, hardly open tothe petitioners 
torely upon any business having been 
carried on by the firm subsequent to the 
act of insolvency relied upon by them in 
their petition -as giving jurisdiction to this 
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court. I have, therefore, no hesitation in 
holding against the petitioners with regard 
tothe first objection referred to above; 
] that the 
opponents are guilty of the following threé ` 
acts of insolvency:— 4 A 

““a) That between 22nd June 1932, and this data 
(i. e. 19th September, 1932) the debtors witha view - 
to defeat anddelay their creditors have transferred 
their eleven immovable properties atJaitu; (b) that 
the debtors have about two months ago closed their 
business at Abhor and have departed from this 
their usual place of business in British India‘and - 
gone tothe Native State of Nabha with -intent to ' 


defeat and/or delay their creditors and are remains . ~ 


ing there: (e) that withthe same intent and about. 
the same time the debtors have secluded them: 
selves so asto deprive their creditors of the means 
of communicating with them.” : ; 

Now with regard to the first . act, it ig 
not denied that the debtors have alienated 
certain properties at Jaitu. They. have 
explained thatin consequence of the in- 
terim attachments issued by this court, 
which were subsequently raised there was 
a rush on them; and in order to maintain 
their credit they sold certain properties 
in the Native State so as to satisfy their 
creditors. Thisexplanation appears to be: 
true and nothing has been said to satisfy’ 
me that itshould not be accepted. In the 
affidavits filed in the suits of Tarachand 
Ghanshamdas for the purpose of raising 
attachments which have been exhibited here,’ 
and also in the affidavits filed in . these 
proceedings, theopponents have disclosed 
that they possess considerable amount of 
property, and that it is only a small part 
of it that they have alienated in order to 
maintain their credit. There is no evidence 
also to prove that the debtors had closed 
their business at Abhor, orthat they had 


‘departed from their usual place of business 


in British India as alleged. It is no doubt 
true that in consequence ofthe attachments 
levied by this court against the immovable 
properties of the opponents at Abhor, 
their business atthat place suffered. But 
this business was being carried on up to 
the veryday on which the clerk of the 
Official Assignee went to take possession of 
their properties at Abhor, Sofar as the 
opponents are concerned, they are residents 
of Jaitu and ordinarily reside there. They 
have explained that their Abhor 
business was being carried on by their 
manager and this manager was on the pre- 
mises when the clerk of the Official Assignee 
reached there. . 


It is said that the manager avoided 
giving possession of the business an? account. 
boots to the Official Assignee. But any- 
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thing done by the manager so as to.ayoid 
the clerk of the Official Assignee taking 
possession was subsequent to the petition 
and however reprehensible his 
maybe, it isof little or no consequence 
for the purpose’ of the alleged acts of 
insolvency. With regard to the last allega- 
tion again, it would appear 
principal place of business of the oppon- 
ents was at Jaitu. They were and have been 
carrying on their business at Jaitu. and 
had and have atno time secluded them- 
selves so as to deprive their creditors of the 
means of communicating with them. Even 
the witness Manganlal, who was sent by 
the petitioners to press their claim against 
the opponents, was forced to admit that 
when he went toJaitu he did meet the 
opponents. This is abundantly clear from the 
following pertinent question and answer:— 
“ «Q Did the debtors tell you at Jaitu that in 
consequence of the attachment of Tarachand 
Ghanshsmdas other creditors had made a rush on 
them?” 

TUA, I do not remember. 
thatas several creditors were pressing they could 
not pay everybody at once and that I should wait. 


Isent letters tomy Seth at Karachi reporting to 
them what I was told” i 


I accordingly dismiss this application 
with costs. Ccsts to betaxed according to 
scale No. 1 shown in Rule No, 65 of the 
Karachi Town Insolvency Rules, 


NA. Petition dismissed. 
$ mbak marenana * 


ALLAHABAD HIGH COURT. 
Civil Revision Application No. 372 
of 1932. 
February 6, 1933. 
KENDALL, J. 
PIRTHI RAJ—APPLICANT 
VETSUs 
VISHNU DAS—Opposit: Parry. 

Provincial Insolvency Act (V of 1920), ss. 84 2), 
44—Discharge of insolvent—Decree against insolvent 
obtained before discharge—Execution after discharge 
—Ignorance of decree-holder of insolvency proceed- 
ings—Discharged insolvent, rf released from debt. 

Where after the discharge of an insolvent a decree- 
holder. who had obtained adecrce before the dis- 
charge and who was ignorant of the insolvency 
proceedings, put bis decree into execution : 

Held, that the debt was one that was provable 
under the Provincial Insolvency Act within the 
meaning of s. 34,sub-s 2, that the effect of the dis- 


charge wasto release the insolvent from all such 
debts and that the factihat the creditor was not 
informed ofthe insolvency proceedings did not 


proye that the debt itself was incurred by means 
of any fraud or fraudulent breach of trust to which 
the insolvent wasa party and that the iosolvent was 
released from the debt by his discharge. 
- Civil Revision Application against the 
decisione of the Munsif, Muttra, dated the 
‘27th April, 1932, 
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Mr. Baleshwari Prasad, for Mr. G._ 5. 
Pathak, for the Applicant. 

Mr. S. C. Das, for the Oppcsite Party. 

Order.—This is an application for the 
revisiorw of an order passed by the Munsif 
of Muttra in execution proceedings dismis- 
sing an objection which was made by the 
applicant under s. 47, Civil Procedure 
Code. The applicant had been declared 
insolvent but had been discharged on 18th 
January, 1930. The opposite party, who 
was apparently unaware of the insolvency 
proceedings, had obtained a decree against 
him in 1929, and this he proceeded to pus 
into execution after the insolvent’s dis- 
charge. The applicant made an objection 
that his dischatge released him from all 
debts provable under the Provincial Insol- 
vency Act, 1920. In dismissing the objec- 
tion the learned Munsif appears to have 
been guided rather by what he considered 
to be general questions of equity than by 
the provisions of the Act. Hé remarks in 
his order that the decree-holder 
“was kept ignorant of the insolvency proceedings 
and was rob able to avail of the distribution of 
assets,” at) 
and he held that the effect of the order of 
discharge was to free the judgmeni-debtor 
(i. e., the present applicant) from aH liabil- 
ities that stood against him on the date 
of discharge “provided that there is no 
fraud against any creditor.” That, how- 
ever, is not the law as laid down in s. 44 
of the Act. There isno doubt that the debt 
concerned, i. e., the debt owed by the pre- 
‘sent applicant tothe present opposite party, 
is one that was provable under the Act 
within the meaning of sub-s. 2, s. 34, and 
the effect of the order of discharge is to 
release the insolvent from all such debts 
with the exceptions named in cls. (a-d), 
sub-s. (1), s. 44. Not one of those exceptions 
applies to a case like the present. Appar- 
ently the Munsif considered that cl. (b) 
would cover the case, but cl. (b) relates to 
“any debt or liability incurred by meaus of any fraud 
or fraudulent breach of trust to which he (the ingol- 
vent) was & party.” 

The fact that the creditor was not inform- 
ed of the insolvency proceedings does not 
prove that the debt itself was “incurred by 
means of any fraud or fraudulent breach 
of trust” to which the insolvent was a party. 
Whether the insolvent did actually prevent 
his creditor from learning about the insol- 
veney prcceedings or not does not appear 
frcm the record, but the Act provides for 
notice to be given to all creditors, and 
creditors are expected to look after their 
own interests, In any case it is quite 
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clear that cl. (b), s. 44.has no application 
to ‘the présent case and if is obyious on the 
face olih that none of the other els.” (a-g) 
has any application either. The result is 
that the application must be and is allowed 
with costs. I set aside the order of the 
Munsif ‘and direct that the - applicant's 
objection under s. 47 be allowed and that 
the application for execution be dismissed. 
NA. Application allowed. 


CALCUTTA HIGH COURT. 
‘Second Civil Appeal No. 122 of 1929. 
July“22,1932.. 

MUKERJI AND BARTLEY, JJ. 
HEMANTA KUMARI DEBI~ 
ae 


SEFATULLA BISWAS— _RESPONDENT. 

Landlord and tenant—Lease—Option of renewal— 
Time for exercising option not fired--Continuance of 
lessee in pussession—Determination of lease—Land- 
lord, whether bound to give notice to tenant to exercise 
option of renewal—Proclamation, sufficiency of— 
Bengal Tenancy Act (VIII of 1885), 8.°89—Mere non- 
payment of rent, if indicates intention to abandon 
tenancy. 

Where an original lease contains a renewal clause 


with no term fixed, and the leg5ee continues in posses- ` 


sion after the expiry of the original term, the mere 
fact that the original term has expired, in the absence 
of any circumstance suggesting a waiver or refusal, 
ought not to be regarded as determining the relation- 
bhip betweèn “the parties Before the landlord can 
treat the lease as determined and grant a fresh lease 
to a stranger, the landlord should give notice tothe 
original lessee to exercise his ‘option of renewal. 
Proclamation inviting people to take fresh settlements 
may not be sufficient’ Watson & Co v. Ram Chand 
Dutt :1), and English eases discussed. [p 892, col,1] 
Non-payment of rent by itself does not indicate an 
‘intention on the lessee’s part to abandon the tendency. 


1p. 891, col. 1.] 
Messrs. Brojolal Chakravarti, Debendra 


Nath Bagchi and Bansori. Lal Sir car, for the 
Appêllant. 

Messrs. Atul Chandra Gupta, Dinesh 
Chandra Roy, Satish Chandra Sinha, Pro- 
vas Chandra Chatterjee for Messrs. Amulya 
Narain Biswas and Sudhir Kumar Khasigir, 
for. the Respondent. - 

_ Mr. Prafulla Chandra Chakravarti, for 
the Deputy Registrar. 

Judgment. 2 The plaintiffs case short- 
ly put was as follows: By a lease dated 
dih Agrahaon 1320 (20th November, 1913) 


the plaintiff -settled a chur named ‘Chur : 


Udaipur, consisting of about 392 bighas 
of land, for a period of ten years with 
one ‘Asiruddi Hazi and one Kazem.Munshi, 
for” purposes of cultivation. ‘The jote was 
sold in execution ‘of a decree for arréars 
of rent for the period 1324 to 1327 B.§. 
and purchasėd by one: Syeduddin, son of 
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Asiruddi Hazi on 24th October 1922, Syed- 
uddin thns came into possession and con- 
tinued to be so forthe unexpired portion 
ofthe lease. The term of the lease expired 
in Karticl330, when Asiraddi gave up 
possession, so that- the chur reverted to the 
‘khas possession of the plaintif. The plaint- 
iff then caused proclamation for settlement 
of -the chur to be-made by beat of drum 
and by affixing notices at various “places, 
got the chur surveyed. and chitias and kha- 
tians prepared and then settled it with 
the pro forma defendants, such settlement 
being made during the period Falgcon 1330 
to Baisakh 1331. Defendant No. 1 “Séfatulla 
Biswas (who had taken a lease of a half 
of the chur i.e., of 196 bighas, from Asiruddi) 
at first tried to obtain a settlement; but 
having failed therein created various dis- 
furbances and eventually dispossessed the 
proforma defendants. The plaintiff there- 
fore instituted this suit on 9th March, 1927, 
for recovery of khas possession or if it be 
found that the proforma defendants had 
raiyati rights then for recovery of joint pos- 
session with them and also for meshe pro; 
fits. 

“Defendant No. lin the suit was the said 
Sefatulla Biswas as already stated. Defend- 
ants Nos. 2 to 37 are ‘sub-lessees and other 
persons:whom defendants Nos, 1 set up and 
who, are alleged to have been acting in 
concert with him in the matter of the dis- 
possession. Defendants Nos. 38 to 76 are the 
pro forma defendants. The written state- 
ment of defendant No. 1, under whom the 
contesting defendants, namely, defendant 
‘Nos. 2 to 37 claim, is important. He plead- 
ed that the suit could not ‘proceed as the 
jotedars Asiruddi Hazi and the heirs of 
Kazem Munshi were not parties to it and 
without -determining whether - they had 
given up the lands. He denied that Asiruddi 
or Kazem or the heirs of the latter or Syed- 
uddin everabandoned the holding, and 
asserted thit consequently the plaintiffs had 
no right to make a fresh settlement of the 
Yands. He also denied the allegations as 
to the issue. or service of the proclamation 
for settlement. A written statenient was 
originally filed on behalf of defendants Nos. 
2 to.87 in which only a barga right and no 
permanent right wasset up. The sújt proceéd- 
éd and eventually there was a deéréd ` on a 
compromise as amongst the . plaintiff, de- 
fendant No.1 and some of the pro forma, 
defendants, “defendant No. 1 getting a 
quantit. ` of..land for himself and ex parte 
against deféndants Nos.’ 2 to 37. *Subsequ- 
antly 3 the, ex parte ‘degree was sét aside, and 
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defendants Nos. 2 to 37 were allowed to 
file a.fesh written statement it being held that 
fresh written . statement fled on their 
behalf was not really theirs but was the 
handiwork of defendant No. 1 who had 
practised a fraud on them. They filed a 


fresh written statement pleading that the 


tenancy of Asiruddi and Kazem had not 
been determined, that they themselves had 
taken settlement from defendant No. 1 
whose tenancy was subsisting and that, in 
any case, they were tenants bona fide hold- 
ing under the latter and so not: liable to 
eviction. The Subordinate Judge has dis- 
missed the’ suit. Hence this appeal by the 
plaintiff. 

The main question, which the Subordi- 
nate Judge treated as a preliminary ques- 
‘tion in the case and on the decision of 
which he has dismissed the suit, is as he 
put it. in his judgment, a question as to 
non-joinder,namely, non-joinder of Asiruddi, 
of the heirs of Kazemand also of Syedud- 
din. In reality however, it is not a mere 
question of non-joinder but a question of 
substance as well. He held that the plaint- 
iff had failed to prove that these persons 
had no subsisting rights, that the question 


‘as to whether the lease in favour of Asirud- 


di and Kazem had determined or not or 
whether Syeduddin had a subsisting ten- 
ancy or not could not be decided in the 
absence of those persons, and he observed : 
- “If they were made parties, they would be able to 
produce evidence, which the contesting defendants 
are not ina position to produce, that their lease had 
not been legally determined ; so in their absence the 
plaintiff's right to settle lands tothe pro forma de- 
fendants cannot be established. This noh-joinder of 
necessary parties is fatal to the ‘plaintiff's case. The 
plaintiff has not impleaded the parties whose right to 
remain in possession cannot be ignored `“ 


In our judgment, there is considerable 
‘difficulty in regarding these persons as 
“necessary” as distinguished from “proper” 
parties, s0 as to make their non-joinder fatal 
to the suit. They were certainly very 
proper-parties, but having regard to the 
frame of the suit itcannot, in our opinion, 
be said that in their absence the suit 
was not maintainable. Any decision arrived 
at in their absence would not, of course, 
be binding on those persons, and it may 
“even be that such a decision may be ren- 


‘dered infructuous by these persons because. 


‘of the fact that they would not be bound 
thereby. But even then, if what the plaint- 
iff alleged is proved, the plaintiff is entitled 
to have adecree, whatever its practical effect 
‘or, consequence may be. The real.question 
is a question of the merits, which as indi- 
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cated above is closely intermingled with , 
the question of non-joinder. To deal with 
the merits a few more facts require to be 
stated., The kabuliyat executed by Asir- 
uddiand Kazem was, as already stated, for 

aterm of 10 years to expire in Kartice ` 
1330; but in it there was the following 


clause: 

- “Tf on the expiration of the term we apply for ob- 
taining settlement ofthe aforesaid land at a. reason- 
able or proper rate of rent, you will grant a fresh’ 
settlement to us or to our heirs or legal represent 
atives ” j 

In Sefatulla’s kabuliyatin favour . of 
Asiituddin, which as already stated wag 
executed in 1919, it was recited- that the 
jote which the latter was holding was a 
kayemi jote, but it was also stated : 

“Your term in respect of the land described in 
the schedulde will expire in the month of Kartic 
1330. I ehall not be ableto plead for abatement of 
rent for that reason. If you take a fresh settlement 
ofthe ssid property from the zemindar Hemanta 
Kumari you will not be entitled to eject me from 
the property described in the schedule.” 


Thearguments addressed to us on behalf. 
of the appellant are of a three-fold des- 
cription. In the first place it has been 
contended that Asiruddi and Kazem never 
appeared totake a settlement although it 
was publicly proclaimed that a fresh 
settlement was going tobe made; indeed it 
was alleged in the evidence that there was 
positive refusal on their part to take a 
fresh leas:. Secondly, it has been urged 
thatthere was,in fact, abandonment on 
the part of Asiruddi and Kazem and 
also on the part of Syeduddin, aswas the 
case alleged in the plaint. And thirdly, it has 
been maintained that the plaintiff was 
entitled under the law to regard the 
tenancy ashaving come toan end. So far 
as the first of these contentions: is concerned 
we are in entire agreement with the Judge 
below inthe findings of fact that he has 
arrived at. We hold that the case put 
forward on the appellant's behalf that two 
officers of Asiruddin and one Abdul Sobhan 
on behalf of Kazem’s heirs told them that 
they would not take a renewal, is not pro- 
ved. At the same time we are not inclined 
to accept as true the evidence that has 
been adduced on behalf of the defendants 


_that negotiations were going on with those 
` persons when the fresh settlements were’ 


made, We think the evidence on the 
whole justifies the finding that the plaint- 
iff's officers took the position to be that 
Asiruddi and Kazem’s heirs had no exis- 
ting right and-on that supposition pro- 
ceeded todeal with the lands. As regards 
the second contention we are of opinion; 
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that that also has” not been made out. 
Nothing has been proved which can 
asonably lead us to hold that there was 
abandonment either in fact or in law. It 
is true that rent was not being amicably 
“paid, but that is hardly any indication 
that there was an intention to give up 
the property, when the amounts were being 
paid in one way or another and when the 
property was put up to sale, either the 
sale was seb aside by payment of the 
decretal amount together with compens- 
ation or the property was purchased in 
the name of Sayeduddin, son of Asirud- 
din. There is evidence that the tenancy 
was a profitable one. On the other hand, 
the attempt made by the plaintiff to prove 
that possession had, in fact, been given 
up by those persons has not ‘succeeded. 
The sub-tenant Sefat and his under- 
tenants were on the land, and there is 
nothing toindicate that Asiruddi or Syed- 
uddin, and Kazem’s heirs were not in 
possession of the lands through those 
persons as before. 

The third contention is the only one 
that deserves a more careful considera- 
tion. The position taken up by the plain- 
tiff is that, in any case, on the expiry of 
the leaseand when there was no prayer 
for renewal she was justified in treating 
the tenancy at an end and in making 
fresh settlement of the lands with the pro 
forma defendants ignoring such posses- 
sion as Asiruddi or Syeduddin or Kazem's 
heirs or Sefat or the subordinate tenants 
or bargadars who may. have been onthe 
lands had. As observed by the Judicial 
Committee in the case of Watson & Co. v. 
Ram Chand Dutt (1): s 
“In Bengalthe Courts of Justice, in cases where 
no specific rule exists, are to act according to 
justive,squity and good conscience " 

In England where the original lease 
provides that the lessee must apply fora 
renewal within a specified time, the con- 
dition is not regarded as implying that 
time is to be regarded asthe essence of the 
‘contract unless there is clear stipulation to 
that effect either express or implied: see 
Hearne v. Tenant (2). In Lewis v. Stephen- 
son (3), It was said that where a lease is 
silent as to the time when application should 
be made, it has been said that it must be 
made with a reasonable time before its 
expiration. But it has. been pointed out 
that this dictum was obiter: (see Foa on 
Landlord and Tenant, Edn. 6, page 360 

1) 18 0.10 17 I A 110, 5 Sar. 535 (P. O.) 

2) (1807) 13 Ves 287. : 

H {i897} 67 LJ QB 296; 78 L T 165, 
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where it is also said, quoting Job v, 
Barrister (4), affirmed, in 26 Ch. 125 that 
it is not, as it is thought to be inferred, 
that the lessee will necessalily lose his 
right of renewal by not having made the 
application if he continues in possession 
afterwards with the sanction of the lessor). 
Tf one party is guilty of delay the other may 
call upon him to fulfil the agreement 
within a reasonable time and any further 
delay after notice will defeat a claim to 
specific performance whether made by the 
lessor or by the lessee unless capable of 
satisfactory explanation. In Foa on Land- 
lord and Tenant, Edn. 6, page 429 it is 
said : 

“Hence though: an agreement to let for a speci- 
fied term, with a stipulation to grant a lease at 
the tenant’s request for a further specified term 
at the same rent, may be specifically enforced at 
the instance of the lessee unless he has waived 
his right |Mellroy v, Clement (5), at 
any time after expiration of his first term; 
Moss v. Burton (6), so long as he has con- 
tinned in possession with the sanction of the 
lessor: Buckland v. Papillon (7), or (as it has 
been otherwise expressed) as long as the relation 
of landlord and tenant continues; Rider v. 
Ford (8), Mellroy v. Clements (5), the lessor 
may call upon him to decide if he will take the 
lease, and any delay on the part of the lessee 
after receiving such notice will be fatal, [Hersey 
v. Giblett (9): per Lord Romilly M. R.J” 

Now the circumstances under which a 
holding over may be presumed may not 
have been present in this case; but there 
was no waiver of the clause, and the origi- 
nal tenants were In possession by them- 
selves and through sub-tenants. If the 
lessee continues in possession, when ‘there 
was a renewal clause in the original lease, 
by himself or his under-tenants, after the 
original term without exercising his option, 
he is liable for rent in an action for use 
and occupation: [Christy v. Tancred (10); 
Waring v. King (11).] In the case of Me 
Ilroy v. Clements (5), in the judgment of 
the Court of Appeal no grounds are given, 
andit would seem that the original relation- 
ship was supposed to continue because the 
lessee continued in possession. When the 
original lease contains a renewal clause 
o (4 (1856) 2K & J 374 110 RR 293 affirmed in 2 

25 

6 (1923) W N 81 affirmed in CO. A. p. 140. 

6) )1866) 1 E Q 474; 13 L T(n. s.) 623; 147 RR 


0. 
(7) (1866)2 Ch 67; 36 L J Oh. 81; 15 L T 378; 12 
Jur (N 8) 992 15 W R 92. 
8) (1928) 1 Ch. 541: 92 L J Ch 565; 129 L T 347 
9) (1854) 18 Beav 174:2 W R 206; 23 LJ Ob. 818; 
10iRR419. 
(10) (1810)7 M & W 127;10 L J Ex. 228: 4 Jur 
1064. 50 RR 659. 7 
sey (1841) 8M & W 571; 11 L J Ex. 49; 58R R 
0. 
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with no term fixed, and the lessee continues 
in possession after the expiry ofthe origi- 


nal term the mere fact that the original ` 


term has expied, in the absence of any 
circumstance suggesting a waiver or 
refusal, ought not, in our opinion, to be 
tegarded as determining the relationship 
‘between the parties. Moreover a contrary 
assumption would militate against the 
spirit if not thelelter of s. 89, “Bengal 
Tenancy Act. . 

We are of opinion that the plaintiff, 
before she made the fresh settlements was 
bound to give notice to the original, lessees. 
Proclamation may have been issued invit- 
ing people totake fresh settlements, but we 
are not satisfied that the original lessees had 
any notice or knowledge, from whicha 
refusal ot waiver on their part could be 
inferred. We think the Court below was 
right in the view it took of the merits ofthe 
case. We accordingly dismiss the appeal, 
‘with costs to the appearing respondents, 
other than respondent No. 1 

NA. ; Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Revision Petition No. 1134 
f of 1932. 
- November 18, 1932. 
PATTERSON AND AMEER ALi, JJ. 
BAN BEH ARI CHATTE RJI 
_AND OTHERS —JUDGMENT-DEBTORS — 
y 


' BAUKHAN LAL CHO UDHURY 
— DECREE-HOLDER—OPpeosITE 


PARTY. 

Civil Procedure Code (Act V of 1908), O. KAT, tr. 
66 (2) (e)—Sale ‘proclamation—Valuation— Duty "of 
court to make valuation to be included in sale pro- 
clamation. 

“It is the duty of the court (apart from exceptional 
circumstances) to make a valuation the result of 
which is to be included in the sale proclamation. 
Such duty (savé in exceptional circumstances) is not 
discharged by merely stating the values respective- 
ly put upon the property by the parties The 
eourt should make its own enquiry and arrive ata 
single figure Jf due to exceptional circumstances 
it' is impracticable for the court to indicateits own 


valuation, such circumstances should be clearly set. 


out inthe order. Lachiram v. 
(21, followed. 

[Oase law discussed ] 

Civil Revision Petition against an order of 
Sub) udge, First Court, 24-P Parganas. dated 


the 5th September, 1932, 


Rumeshuwar Singh 
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Messrs. K. C. Chakraburtty and P. 
Ghosal, for the Petitioners. 
Tea Karunomoy Ghose, for the Opposite 
art 

Judgment. - -This is an application 
undėr’s. 115, Civil Procedure Code. We 
are asked t3 revise an order of the Sub- 
ordinate Judge of the 24-Parganas,- passed 
on 5th September, 1932, whereby in a 
matler under O. XXI, r. 66, Civil Pro- 
cedure Code, he directed that’ the salé 


‘proclamation should show the value put upon 
-property to be sold as given by the’ decree- 


holder, as also that given by the judgment- 
debtor. In this case the discrepancy bet- 
ween the two. values, though not so large 
as in some of the’ decided cases, is yet 
considerable, viz., Rs. 40,000 as against 
Rs. 3,00,090. The application for révision 
and for stay of sale has, as usual, been 
made at the last minute. There is a con- 
flict of evidence as to what took place before 
the learned Subordinate Judge. It is 
possible that at that stage the Judgment- 
debtor did not press the point argued 
before us. We do not however, propose to 
discuss ihe merits or bona fides 'of the ap- 
plication sinċe we think it desirable to give 
a decision on the point of principle involv- 
ed. i f . 

The ee enactment of the Code, viz., 
O. XXI, r. 66 (2) (e) with which may be 
read, Form S App. E, does ‘not in terms 
cast upon the court the duty of making 
any valuation of the property to be sold. 


“ The provision in question however chiefly 


as a result of a decision of the Privy 
Council in 1898, Saadatmund Khan v. 
Phool Coomar (1), became entrusted with'a 
mass of judicial authority. In one volume 
of the reports alone 35 Calcutta 
Weekly Notes’ are to be found three re- 
ported cases. We appreciate that it ig not 
easy from the decisions referred to, to 
arrive at a definite result, and that for this 
reason the court, in dealing with matters 
under O. XXI r. "66, finds some difficulty in 
knowing the extent of its duties, We 
propose as concisely as possible to give our 
view of the general effect of the cases: 
(1) Following Saadatmund Khan v, Phool 
Coomar (D, all agreed that if the court 


includes its valuation in the sale proclama- 


tion, “the value being a material fact must 
be fairly and accurately stated.” (2) The 
authorities however, do not agree that it is 
the duty of the court in all cases, or éven 


o 20 A 412; a A 146; 7 Sar 380; a 
Ja ; 
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in a normal case, to make a’ valuation 


As pointed out in subsequent cases, in par- - 


ticular in Lachman Prasad v. Ganga Prasad 
(2) and Daulat Bhaiya v. Rahisa Banu (3); 
Saadatmund Khan's case (1), does not 
lay down the proposition that the court 
must do so. Sir John Woodroffe in 
Surendra Mohan v. Harak Chand (4), left 
this question open. In Lachman Prasad v. 
Ganga Prasad (2), valuation is treated as a 
duty of this court. In Bejoy Singh v. ‘Ashu- 
tosh Gossein (5), valuation by the court is 
treated as desirable. Thesame in Debendra 
Neth v. Radha Kissen (6). On the other 
hand in Daulat Bhaiya v.Rahisa Banu (3), 
it is treated as a matter within the discre- 
ofthe Judge. In Lachiram v. Rameshwar 

Singh (7, Suhrawardy and Graham, JJ., 
again treated valuation as a duty of the 
court but in & later cese, Pashupati Nath 
Mcliab v. Bank of Behar (8), the same 
Judges having regard lo the earlier cases of 
the same year, left the question open. The 
matter is not carried any further by the 
dezision of Costelle, J., ia Basanta Kumar 
v. Sylhet Loan Co. Ltd. (9). The difficulty 
which we feelin this. state of the authori- 
lies on this point isas follows: 

Unless itis definitely laid down that it 
is the duty of the court (apart from ek: 


ceplional circumstances; to make its own’ 


valuation, it is difficult todecide that the 
coart is guilty of a material irregularity i in 
inserting the values given respectively by 
the parties t. e., where the. court merely 
ineludes. in the "last column of the pro- 
clemation the fect that A values the property 
at Rs. . . . . . .and B values it at 
Re. . . These figures might 
well be of themselves “things considered by 
the court material for the purchaser to 
krow in order to judge ofthe nature and 
value of the proper ty.” Where however 
the court purports to insert a value as the 
court value, but for this purpose instead of 
making its own inquiry, inserts the parties’ 
figures, again the authorities are agreed 
that (apart from eye nonl circumstances) 

(2) 6 Ind. Cas. 180; 150 W N71 

@) 131 Ind. Cas. +53: Al R 1931 Cal. 490; £8 O 
ae 35 C WN 75; Ind. Rul. (1931) Cal 501; 53 OL 


@) 120 W N 542, 
G) 5 Ind. Cas. 430; A I R 1924 Cal. 589; 280 W 


D. 132 Ind. Cas 687; A I R 1931 Cal 520; 58 O 
577; 35 O WN 142; Tnd. Rul. (1931) Cal. 607. 

17) 127 Ind. Cas. 257; A I R 1920 Cal. 781; “5201 
J 145; Ind, Rul. (1930) Cal. 833, 

(8) 136 Ind. Cas. 468; AI R 1932 Cal, 14i; 350 W 
N ae Ind Rul. (1932) Cal. 198, 

(9) 139 Ind, Cag,,295; A IR 1932 Cal. 576; 36 O 
W N 347; Ind. Rul, (1932) Cal, 567. 
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this: would be a material irrégularity: 
Surendra Mohan v. Harak Chand (4) 
Bejoy Singh v. Ashutosh Gossain (5), Deb- 
endra Nath v. Radha Kissen (6), Pashupati 
Nath Maliab v. Bank of Behar (8) and Lachi- 
vam v. Rameshwar Singh (7). Where in 
any of the above cases the course taken by 
the Judge has been upheld, the court on 
appeal found. that the circumstances of 
the case were exceptional: see Bejoy Singh 
v. Ashutosh Gossain (5) and Debendra Nath 
v. Radha Kissen (6). 

In the present case we think that the 
figures given by the parties were inserted 
as and by way of court valuation. There . 
is nothing to show that the case is excep- 
tional in the sense that independent valua- 
tion by the court is impossible, and there- 
foreon the view taken by us of the authori- 
ties, we feel bound to set aside the order. 
We appreciate the doubt felt by the Judges 
who have decided many of the above cases, 
whether the Code originally contemplated 
putting the burden of valuation upon the 
court; but in view of the fact that this 
court has consistently held such valuation 
to be desirable, and-in view of the difficulty 
ahove indicated unless the matter is carried 
to its logical conclusion we propose to 
express our view on this point. Following 
the decision in Lachiram v. Rameshwar 
Singh (7), we consider: (4) that it is the 
duty of the court (apart from exceptional 
circumstances) to make a valuation the 
result of which is to be included in the 
sale proclamation; (iz) such duty (save in 
exceptional circumstances) is not discharged 
by merely stating the values respectively 
the property by the parties, 
The court should make its own inquiry 
and ‘airive at a single figure, (ii)-if by 
reason of exceptional circumstances thé 
course indicated in (i) and (tt) is found 
to be impracticable, such circumstanées 
should be clearly set out in the order. f 

For the reasons indicated above, the Rule 
is made absolute and the Subordinate Judge 
is directed to assess’the value of the attach- 
ed property after holding such inquiry as 
the circumstances of the case may require 
and to iŝsùe a fresh sale proclamation iù 
due course.’ In view of the lotg delay 
that has already occurred in bringing the 
attached property to sale and in view ‘of 
the allegation made on behalf ` of ihe. 
decree-holder that the ae We oe is 
of any. further 
valuation be made with AA utmost expedi- 
tion and we may add that in our opinion, 


bbi 


it should be possible for the necessary 
inquiry to be completed within one month. 
‘Both parties will bear their own costs in 
this court. 

N -A. Order accordingly. 


CALCUTTA HIGH COURT. 
First Civil Appeal No. 51 of 1932. 
August 31, 1932. 

O. C. Guoss, Acre. C. J., AND MITTER, J. 
PRASADDAS PAL— APPELLANT 
VETSUS 
JAGANNATH PAL AND OTHERS— 
RESPONDENTS. 

Deed—Construction—Endowment—Deed providing 
for debsheba and for feeding of the poor and students — 
Trust, if private—Co-trustees—Shebait election of, not 
by all but by majority~ Validity of—‘Bangsa’, 
meaning of. 

Where a deedof endowment provided that the 
whole ofthe income ofthe debuttar property should 
be wholly spent for the purposes of the debsheba 
and feeding of the poor and of students if the income 
increases : 

Held, thatthe feeding of the poorand of students 
was really incidental to the main purpose of the 
endowment, namely, the puja‘of the deity and that 
the endowment was wholly of a private nature. 

Sathappayyar v. Periasami i1), referred to. 

In the case of a private trust where there are more 
trustees than one, all must join in the execution of 
the trust, and hence where all the assistant shebaits 
have not joined in electing the shebait, the election 
is not valid: 

Held, on a construction of the deed that the word 
‘bangsa’ as used therein meant family and it would 
be too restricted an interpretation of the word to 
confine it to the lineal descendants. 

Appeal from Original Decree and Judg- 
ment of Lord-Williams, J., in Original Suits 
Nos. 933 and 838 of 1930. : 

. Messrs. N. N.Sircar, J.C. Hazra and J. 
K. Giose, for the Appellant. 

Messis. Pugh and P. N. Chatterjee, for 
the Respondents. 

©. C. Ghose, Actg. C. J.—I have had the 
advantage of reading the judgment which 
has been prepared by my learned brother 
and I agree with him in the conclusions 
summarized in his judgment. 

Mitter, J:—This is an appeal from the 
judgments and decrees of my learned 
brother Lort-Williams, J., and arises in 
twosuits. The appellant Prasaddas Pal was 
the plaintiff in Suit No. 933 of 1933 and 
defendant in Suit No. 888 of 1930. Jagan- 
nath Pal and others are plaintifis in the 
latter suit. The suit brought by Prasad 
was dismissed, whereas the suit brought 
against him was decreed. i 

It appears that one Nilmani Pal, who was 
governed by the Dayabhaga School of 
Hindu Law, executed, at Calcutta, a deed 
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of endowment, onor about 25th July, 1911, 
by which he dedicated the house and pre- 
mises No. 61, Cilve Sireet and the house 
and premises No. 105, : alaram De Street, 
tothe sheba of the idol Shree Shree Anna- 
poorna, established by him in the latter 
house and premises, and for feeding the 
poor and carrying out other charitable 
objects. He appointed himself as the 
shebait and five other persons as assistant 
shebaits for carrying outthe sheba of the 
deity as alsofor carrying out the charitable 
objects. These assistant shebaits are named 
in para..2 of the plaint in Suit No.838 of” 
1930. The first three plaintiffs of the suit 
are three of the five assistant shebaits. It 
was further provided that, on the death of 
the said Nilmani Pal, the five assistant 
shebaits should do the work of the sheba 
and his wife, Kusumkumari Dasee, will get 
the shebait’s salary and shall reside in the 
thakur barhi. [twas further provided that 
on the death of Kustmkumaii, his 
daughter-in-law, Nirmalasundari, would be 
next shebait and on her death, his 
grandson would be the shebait and on his 
death, his grand-daugh‘er shall be the 
shebait: Then follows a clausein the deed 
of endowment which has been the subject of 
much controversy both before the learned 
That clause runs as 
follows : oe < 
“In theabsence of any such grandson or grand- 
daughter oneof the members of my family who is 
competent shall bethe shebait ” 
. The following pedigree will show the 
state of the family of Nilmani Pal at the 
time of the suit : 


Ramchandra Tal 


. 





| | | 
Baikanthanath Pal Jadunath Pal Nilmani Pal 


(dec2ased) (died be- (deceased) ‘deceased) 
fore Nilmani Pal) (died before wife Kusum- 


kumari Dasee 
_ (died 2¢th 
October, 1914 ) 


Nilmani Pal) 


Maneendranath Krishnadhone Narendravath 
Pal (deceased) Pal (deceased) I'al (deceased) 
died before Nil- died 16th December wife Nirmala- 
mani Pal 1916 sunde1i Dasee 
| (died 24th 
October 1914. 


| 
. Sm. Durgesh- 
nandini Dasee 
(deceased), 
died 3rd December, 
1929. 


Prasaddas Pal 
(claimant.) 


| 
Jagannath Pal 
(minor.) 


On the death of Durgeshnandini, the 
assistant shebaits became entitled to select 
and nominate a person from amongst the 


` 


1933 


act as shebait according to the directions 
in the deed of endowment. ‘The three 
plaintiffs, being three out of the fouy assist- 
ant shebaits, selected Jagannath Pal, who 
is plaintiff No.4 inthe suit and. nominated 
him to act as shebait. The plaintiffs allege 
that the defendant Prasaddas Pal, although 
he wasnot selected to act as shebait, has 
been wrongfully asserting that he is the 
proper person to act as shebait and has taken 
wrongful possession of one of the properties, 
viz., 105, Balaram De Street. The plaintiffs 
made certain allegations against defendant 
Sectanath Pal inpara. 11 of the plaint, but 
“we are not concernedin the present appeal 
with the relief asked foragainst him. ‘The 
fourth 
chandra Sreemani did not join as plaintiff 
in the suit and has been made a’ defendant 
to the suit. The defendant Prasad, in his 
defence, stated -inter alia that he is the 
proper personto act as shebait and that the 
nomination of Jagannath to actas- shebait 
is invalid. On 9th May, 19830, Prasaddas- 
Pal filed Suit No. 933 of 1930, in- which he 
asked for a declaration that heisa fit and 
proper person to be appointed shebait under 
the deed of trust dated 25th July, 1911, 
and that the defendant Jaganna‘h Pal is 
not such a person, for an order removing 
the defendant Jagannath Palfrom acting: 
as trustee. and the other defendants asco- 
shebarts, for an inquiry asto who should be 
appointed co-shebarts in: place of the présent 
co-shebatts,: for the framing ofa scheme of 
„worship to carry out 
ing to the deed of trust dated 25th July 1922, 
for an account of moneys received by the 
defendants since the death of Sreematee 
Kusumkumari Dasee, for receiver, injunction 
and costs of this suit. The answer to this 
suit was a denial of Prasad’s right to be the 
shebait. The defendants also poiated out 
that this suit was really a counterblast to 
the suit brought by the defendants, i. e., 
Suit No. 838 of 1980. — a 
In both these. suits,two issues were 
raised : (1) whether the word bangsa in 
the deed of endowment means - “lineal 
descendants” or “members ofmy family”; 
and (2) whether the consent of all the 
assistant shebaits for the time being 
‘was necessary for the election of the shebait. 
Both these issues were decided by the 
learned Judge in favour of the plaintiffs 
in the earlier suit and against the appel- 
lant Prasad Pal, and the suits were decided 

, inthe manner already indicated. Against 
fhe. decrees. in the two suits the present 


Prasabdbas PAL v. JAGANNATH PAL. a 
. descendants of the brothers of Nilmani to 


surviving assistant shebait Ram-. 


the worship accord-.. 
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appeal has been brought. The learned 
Advocate-General (Su Nripendranath 


Sircar) who appears for the appellant 

Prasad raises three contentions beforeus: 

(1) that the learned Judge has put a wrong 

construction on the deed of endowment in 

question in holding that the word bangsa 

should be taken to mean “members of my 

family”; (2) that the finding of the learned 

Judge that the endowment was partly a 

public one was wrong, whereas he should | 
have held that it was a private and nota 

public charitable endowment; (3) that if 

the trust is a private trust, then, on the 

statement of the law made by the learned 

Judge, the consent of all the assistant 

shebaits, and not simply of the majority of 
them, was necessary in order to make the 

election of Jagannath Pal as shebait valid, 

and, if this position is established, plaintiffs’ 

Suit No. 838 of 1930 should be dismissed. 

I will deal with the respective contentions 
in the order in which I have stated them. 
Taking the first contention, I am of opinion 
that the word bangsa means family. It 
would be too restricied an interpretation of 
the word bangsa to confine it io the lineal’ 
descendants of Nilmani Pal’s family. That 

this was the meaning which was intended 

by the founder would appear clearly from: 
the context in which it occurs. The founder: 
states that : 

“in the absence of any such gr . 
daughter who are the lineal E a ma 
bangsas who is competent in this behalf shall be the 


shebait.” 

This clearly shows that the member of 
the founder’s family, who is to be elected 
as shebait, must be outside the line of lineal 
descendants like grandson or grand- 
daughter. We have, therefore, no hesita- 
tion in rejecting the contention of the 
Advocate-General. With regard to the 


„second contention, it is argued that the pro-. 


vision that the whole of the income of the 
debuttar property shall be wholly spent 
for the purposes of the debsheba and the 
feeding of the poor does not make the 
endowment a public charitable one. It is 
argued thatthis provision about feeding 
of the poor is part and parcel of the 
debsheba and cannot be regarded as 
independent charity in which any class 
of the public was to have a direct and 
independent interest. The argument is 
that the feeding of the poor ig Teally 
incidental to the puja. Mr. Pu h, who 
appears for the respondent, .argues Fat the 
trust is principally public, seeing that the 
feeding of the poor and the feeding of 
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students of educational institutions have 


been provided for in the deed of endowment. 
We are unable to accept this contention 


of the respondent, for it seems to us that. 


the feeding of the poor and the feeding of 
students, if the income of the debuitar 
property increases, are really incidental 
to the main purposes of the endowment; 
namely, the puja of the deity. The view 
we take is supported by the decision of 
Sathappayyar v. Periasami (1). We are, 
therefore, of opinion that the learned 
Judge was-not right in the view that this 
trast was partly of a private and partly of 
a, public nature and not one wholly of a 
private nature, This being our. view, 
the third contention of the Advocate- 
General’ must be given effect to. On the 
authorities cited by Lort-Williams, J., 
itis clearthat, inthe case of a private trust, 
where there are more trustees than. one all 
must joinin the execution of the trust. In 
the present caseit is conceded that all the 
assistant shebaits have nob joined in’ 
electing Jagannath as a shebait. In the 
circumstances, the appeal must be allowed 
and the judgment and decree in both the 
suits set aside and in lieu thereof it is 
declared that, subject to the election of a 
shebait, in place of Durgeshnandini, 
deceased, by all the assistant shebaits,. 
pursuant to directions that may be given 
by the Master ofthis court, a scheme may 
be framed for the worship ‘of the deity 
Shree Shree Ishwar Annapoorna Debee 
and for carrying out the other objects of 
the endowment, in a manner so that the 
scheme might follow as closely as possible 
the intention of the founder. In our view 
both Jagannath and Prasad might be 
appointed  shebaits, alternately and a 
scheme may be framed for a pala. of either 


six months or one year as may be convenient,. 


considering all the circumstances of the 
case... The framing of the scheme is 


referred to the Master of this court, who,- 


after framing the scheme, will submit it 
for the approval of the Judge sitting on 
the Original Side. Costs of this appeal 
and of the two suits including a sum of 
Rs. 200 on account of the costs of both 
sides in the reference now pending before 
the Assistant Referee will come out of the 
estate. 

N-A, Appeal allowed. | 


-Q) uM Mad. L, 
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” MADRAS HIGH COURT. 
Criminal Appeal No. 624 of 1932. 
March 1, 1933. 

sce Buren, J. 
KAVENA NAGUTHA MOHAMED 
NAINA MARACAIR—Acouszp— 
APPELLANT 
VETSUS 
AHANA BAVA SAHIB MARACAIR 
` —COMPLAINANT—RESPONDENT. 
Fugitive Offenders Act, 1881 (44 & 45, Vic, C. 69), 88. 
14, 19~—Jurisdiction of Magistrate to discharge,whether 
confined to grounds mentioned in s. 19. f 
Magistrates to whom prisoners are brought under 
s. 14, Fugitive Offenders Act, are not entitled to decidé 
whether the issue of the warrant for the apprehension 
of the prisoner was or was not justifiable on the evi- ` 
dence, They can only act under s. 19 ifthe case 
appears to be trivial or if the Magistrate considers the 
application not made bona fide,nor made in the interests 
of public justice or for some other reason of that kind, 
Criminal Appeal against an order of the 
Court ofthe District Magistrate of South 
Arcot, dated the 17th October, 1932, in 
CO. M. P. No. 13 of 1932. : 
Messrs. V. L. Ethiraj and A. S. Siva- 
kaminathan, for the Appellant. 
Mr. M. A. T. Coelho, forthe Respondent 
(Complainant). 
The Public Prosecutor, for the Crown. _ 
_ Judgment.—With all respect . I find 
myself unable to agree with the opinion of 
Wallace, J.,in Criminal Appeal No. 220 of 
1932 on the file of. the High Court that a 
Magistrate purporting to act under s. 19 of 
the Fugitive Offenders Act can make an 
order of discharge on any other grounds 
than those indicated in the section. It ap- 
pears clear to me that Magistrates to whom 
risoners are brought under s. 14 are not 
entitled to decide whether theissue of the 
warrant forthe apprehension of the prisoner 
was or was not justifiable on the evidence. 
They can only act under s, 19 ifthe case, 
appears to be trivial or ifthe Magistrate. 
considers the application not made bona fides. 
nor made in the interests of public justice 
or for some other reason of that kind. os 


In the present case it is not contended: 
that the case is trivial. It is contended 
that theapplication is not made bona fide 
but to spite the appellant. I cannot say 
ihat that has been satisfactorily establish- 
ed. . : 

This appeal has been argued almost 
wholly on .the merits. lam not prepared 
to say that thereis a strong prima facie. 
case against the appellant-but on the other 
hand I cannot say there is no case at all to 
justify the issue of proceess for his attend- 
alice. There is some indication of the ex- 
jêtente ofevidente'td prove that He collected 


1933 
from the tenant of No. 
Read, about Rs. 70 (Rupees seventy) per 
month more than he accounted for to his 
Principal. Whether the tenant gave the 
money to the appellant for himself*or for 
his principal is nowhere clearly alleged. If 
it was a douceur to the appellant, there can 
be no question of criminal misappropriation. 
If it was meant for the principal then there 
is a caseof criminal breach of trust. 

As already remarked, I cannot say there 
is no case for the surrender ofthe appellant. 
I dismiss this appeal. 


N. K-A. Appeal dismissed. 


BOMBAY HIGH COURT. 
Civil Revision Application No. 421 
of 1931. 
December 2, 1932. 
MURPHY AND BROOMFIELD, JJ. 
CHARLES S. BROWN —APPLICANT 


VETSUS 
ALBERT DONOUGH HANSON— 
OPPONENT. 

Civil Procedure Code (Act V of 1908), ss. 47, 60 
(i), 115, 0. XXI, r. 48--Order levying or refusing to 
levy attachment—Appeal, competency of— Revision 
does not lie- Attachment -Pay of First Class Warrant 
Oficer ~Whether can be subject of attachment—Army 
Act (VIIT.of 1911), 8. 144. s 

Where the lower Court passes an order levying 
or refusing to levy attachment under O. XXI, r 4x, 
Civil Procedure Code, the order is one which can be 
the subject of an appeal under s. 47 and hence an 
application for revision agaidst the order does ‘not 
lie [p. 898, col 1] 

Notwithstanding any specific provisions being re- 
pealed, ihe terms of s.4, Uivil ProGedure Code, bave 
the same effect and the special law applicable to a 
First Olass Officer inthe army overrides the pro- 
visions of the general law under s. 60 (1), Civil 
Procedure Code. Consequently, the pay ofa First 
Olass Warrant Officer to whom the Army Act 
applies cannot be attached in pursuance ofa Civil 
Court decree to the extent contained in s. 60 (1) (i). 
[p. 899, col 1.) 


Civil Revision Application from ar order 
passed by the Extra Joint Subordinate 
sae at Poona, in Darkhast No. 1884 of 
1930. 7 

Mr. H. C. Coyajee (withhim Mr. S. G: 
Patwardhan for Mr. A. G. Sathaye), for the 
Applicant. 

Mr. P. B. Shingne, Government Pleader, 
for the Opponent. 

Judgment.—The point we have to decide 
is, in the first place, whether this revision 
application is one which can properly be 
made to this court, and, secondly, whether 
the lower Court's order which was one 
made in execution proceedings and holding 
that the pay of a First Oless Warrant 
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Officer to whom the Army Act applies is 
not attachable under a decree of the Civil 
Court to the extent contained in s. 60 (1) 
(i) of Civil Procedure Code is correct or 
mot. 

Mr. Brown, the decrée-holder, had a decree 
against the judgment-debtor for Rs. 4,680 
and costs. He appliedin execution of this 
decree, seeking to have a moiety of the 
defendant's pay attached by theissue of an 
order under O. XXI, r. 48, of the Civil Pro- 
cedure Code, An order accordingly issued 
and went apparently to the Controller of 
Military Accounts, Rawalpindi. That 
officer, in the first instance, sent a cheque 
for Rs. 236-1-0, but protested that the 
judgment-debtor’s salary was not attach- 
able in this way. There was some cor- 
respondence between the learned Sub- 
ordinate Judge and the Military Authorities, 
in the course of which arguments were 
advanced on either side, and in the end, 
the learned Government Pleader, Poona, 
was instructed toappear for the judgment- 
debtor through ihe Military Authorities, 
The learned Subordinate Judge held that 
jadgment-debtor’s pay was not attachable 
in the manner which had been had recourse 
to, and dismissed the application for ex- 
ecution, raised the attachment and directed 
the plaintiff to refund to the applicant, or 
to deposit in court, the amounts of Rs. 236-1-0 
and Rs. 247-1-0 which had been, as he 
held, wrongly paid to him, within a week 
from that date, and also ordered that a 
further amount of Rs. 507-2-0 lying in 
court should: be returned to the judgment- 
debtor. The decree-holder was ordered to 
pay the latter's costs and to bear his 
own. 

We have had two arguments addressed to 
us, and the first -was on the question of 
whether this order of the learned Sub- 
ordinate Judge is one that we can revise 
or not. It has been urged that there is an 
the learned 
Subordinate Judge was not competent to 
revise his order attaching the judgment- 
debtor’s pay, and- that he committed a 
material irregularity in allowing an un- 
‘authorized person.to appear and contest the 
judgment-debtor’s claim. 

As to the first Point we think that the 
learned Subordinate Judge did not review 
his first order. What happened was that 
the application for execution being made 
within-a year of the decree; no notice to 
the judgment-deblor was necessary, and an 
order to execute the decree was made in the 
ordinary way ex parle. When the pros 
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hibitory order arrived at Rawalpindi and 
the Military Authorities deducted Rs. 236 
from the judgment debtor's pay, he pro- 
tested to them, and the question seems to 
have been considered by them and his 
protest .was forwarded through the usual 
official channels to -the Subordinate Judge's 
Court,-Poona. Ultimately, on the. Subordi- 
nate Judge saying that the judgment- 
debtor should appear in person or by 
Pleader, and not argue through the post, 
arrangements were made for his being 
properly represented before the learned 
Subordinate Judge by the Government 
Pleader, and arguments were heard and 
the matter was decided. As far as wecan 
see, there was no question of an order being 
reviewed at all.:-An ex parte order to 
execute had been made, and in due course, 
_ there being an objection, this was heard 

and.decided by the learned Subordinate 

Judge. 

‘The second point is purely a technical 
.one.. It is, that the Military Authorities 
should not have keen heard at all in the 
matter. But they weré the persons to whom 
‘thé prohibitory order went, and they were, 
‘in fact. representing the judgment-debtor 
who, in the end, was properly and legally re- 
presented through them by the Government 
Pleader. We'think that no material 
irregularity vitiated the proceedings so far. 
„There remains to be considered, whether, 
on these facts, the application, which has 
been. made to_us, is competent or not. It 
appears that the applicant's legal advisers 
„were in some doubt as to this point, for an 
appeal was simultaneously lodged in the 
District. Court, . Poona. We are. told that 
it has since been dismissed for failure-to 
pay process fees, 

“The proceedings before the learned 
Subordinate Judge were evidently pro- 
ceedings in execution. The applicant was 
executing his decree, and the question to be 
decided between the parties, who, as I have 
already said, were sufficiently represented as 
to the judgment-debtor's side was whether it 
was possible to execute this decree in the man- 
ner which has been adopted by the executing 
court. This was primarily a question in ex- 
ecution and one which must be dealt with and 
decided under s. 47 of the Civil Proceduré 
Code. This being so, the order made by 
the learned Subordinate Judge was one in 
which an appeal was competent, and there- 
fore one which is excluded from the pur- 
view. of this court in revision by s. 115 of 
the Civil Procedure Code, which runs :— 

“The High Court may call for the record of any 


? 
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case which has been decided by any Gourt subordinale 
to such High Court and in which no appeal lies 
thereto" ` f 4 


Since, in our opinion, the applicant has not 
adopted the proper remedy, and his ap- 
plication to us does not lie in the form in 
which it has been made it is really unneces- 
sary to go into the merits of the matter. 
But, since we have heard a considerable 
argument on the point, I think, I had-better 
summarize our views shortly. 

Mr. Coyajee’s argument was that the 
judgment-debtor here is included in the 
special case under s. 60 (i), and that he 
comes within the definition of a ‘Public 
Officer’ as defined in s.2 (17) of the Code. 
Section 2, cl. (17) (e), says :— : 

“Every commissioned or gazetted officer in the 
milltary or naval force of His Majesty, including 


His Majesty's Indian Marine Service, while serving 
under the Governmeni; ” 


The interpretation section of the Army Act, 
s. 190 (4), defines ‘officer'— 

“The expression ‘officer’ means an officer commis- 
sioned or in pay as an officer in His Majesty's forces, 
or any arm, branch, or part thereof.” 3 
It also includes certain other persons with 
whom we are now concerned. Sub-s. (6) 
defines the word ‘soldier’:— s 

“The expression ‘soldier’ does not include an 
officer as defined by this Act, but, with the modifica- 
tions in this Act contained in relation to warrant 
officers and non-commissioned officers, does include a 
warrant officer ané®a non commissioned officer, and 


every person, subject to military law during the 
time that he is so subject”. 


By the definition, the judgment-debtor being 
admittedly a ‘first class warrant officer, is 
excluded from the expression ‘officer’ in the 
first definition, and the argument here has 
been that the expression “in pay' in the defini- 
tion of officer brings him in, as a Second 
Lieutenant's pay is Rs. 425, while the judg- 
ment-debtor’s pay is said to be Rs. 500. 
But, we do not think that this interpretation 
of the definition is open to us. hes 

The second line of argument taken up is 
that the expression ‘Public Officer’ would 
include him since, it appears that he is a 
gazetted officer. Whether he isa gazetted 
officer or not, we are not certain. Appar- 
ently the appointment which he holds is of 
the’ character of appointments which are 
gazetted in the Gazette of India, and the 
probability is that he is a gazetted officer, 
though we have been unable to find a 
definition of that expression. But, we think 
that, in any case, his being a gazetted 
officer would not affect the question of his 
liability. The contention is worked out in 
the following way:— : 

By s. 136 of the Army Act :— i 


“The pay ofan officer or soldier of His Majesty's 
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regular forces shall be paid without any deduction 
other than the deductions authorised by this or any 
other Actor Ly any Royal Warrant for the time 
being, or by any law passed by the Governor-General 
of India in ‘Council. we 

The Civil Procedure Code being a law 
passed by the Governor General-in-Council, 
it is an authority by which deductions 
from the pay of an officer or soldier of His 
Majesty’s regular forces may be made, and 
therefore that the order under O. XXI, r. 48, 
is legal and effective. On the other hand, it 
has been contended that notwithstanding 
anything in s. 136, s. 144 of the Army Act 
bars any deductions being made in the pay 
of a soldier by proviso (1) to: that sec- 
tion:— 

“Any person having cause of action or suit 
against a soldier of the regular forces may not- 
. withstanding anything ia this séction, after due 
notice in writing given to the soldier, or left at his 
last quarters, proceed in--such action or suit to 
judgment, and have execution other than against the 
person, pay, arms, ammunition, equipments, regi- 
mental necessaries, or clothing of such solider;" h 
This provision explicitly bars execution 
against a soldier. In the parallel case of 
Duckworth v. Duckworth (1), a similar 
question arose in respect of an Assistant 
Surgeon, who wasa First Class Warrant 
Officer, as in thiscase. The learned Dis- 
trict Judge refused to make an order under 
O. XXI, r.48, and a Bench of this court 
held that his refusal was justified, on the 
ground that the judgment-debtor in that 
case fell within the definition of a soldier 
in the Army Act, and unders. 145 of that 
Act. Their Lordships’ reasoning is sum- 
marized by Macleod, J.. who says (page 
375*):— 

“The respondent, an Assistant Surgeon in the 
Indian Medical Service, is a Gazetted Officer and 
therefore a Public Officer so that prima facie his 
pay and allowances would be liable to attachment to. 
the extent of one half under s. 60 of the Civil 
Procedure Code But he is also a First Class 
Warrant Officer and is therefore a ‘soldier’us defined 
by s. 190 of the Army Act. Unders 145 (2) of that 
Act an order has been made by the Commander- 
in-Ohief that asum of s 6d. per diem, the maximum 
allowed, should be deducted from the respondent's 
pay in respect of the alimony and maintenance 
awarded to the appellant for herself and her three 
children, by the[District Judge, Ahmednagar, lagre 
with the learned Chief Justice that we must hold 
that in this case the Army Act prevails over the 
Civil Procedure Code.” A 
Their Lordships’ reasons for holding that 
the Army Act prevailed over the Civil 
Procedure Code are given in the learned 
Chief Justice's judgment in that case. 
Briefly put, they were that notwithstanding 
any specific provisions being repealed the 

(1) 50 Ind. Cas. 427; 43 B 368; 21 Bom. L R 


137. 
“*Page of 43 B—[Hd. | 
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terms of s. 4 of the Code had the same 
effect, and that the special law applicable to` 
the then defendant overrode the provisions 
of the general law under s. 60 (2). 

We do not think it necessary to refer to 


-the other cases quoted in the course of the 


arguments. We can see no distinction 
between the bar contained ins. 145 (ii) of 
the Army Act and that contained ins. 144, 
and we think that the facts are covered by 
the judgment of the Division Bench. We 


‘find against the applicant on the merits as 


well. 
The Rule will be discharged with costs. 
N.-A. Rule discharged. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1638 of 1931. 
March 31, 1933. 

NTAMATULLAH AND RACHHPAL SINGH, JJ. 
RAM PRASAD PLAINTIFF—APPELLANT 
VETSUS 
BINAEK SHUKUL-—Derenpant— 
RESPONDENT. 

Limitation Act (IX of 1908), ss 19, 20-~Payment 
by debtor, without specifying whether it was towards 
interest or principal- Whether payment touards prin- 
cipal and saves limitation—Pdyment of part, whether 

acknowledgment of whole liability. 
< Where a debtor made a payment without specify- 
ing whether it was made towards interest or principal 
and the creditor appropriated it towards interest ; 

Held, that the payment was not payment of inter- 
est as such and cannot save limitation and though 
it is in writing it cannot be assumed to be payment 
of principal so as to save limitation under s. 20, 
Limitation Act. : 

Where a debtor pays a certain sum of money to 
his creditor, there may bean implied acknowledgment 
of the liability tothe extent- of the amount paid. 
It cannot, however, be said that the remaining liabi- 
lity shown by evidence aliunde should be deemed to 
have also been acknowledged. ' 

Second Civil Appeal from the decision of 
the Additional Sub-Judge, Mirzapur, dated 
the 20th July, 1931. i 

Messrs. K.. N. Katju and Ambika Prasad, 
for the Appellant. ‘ 

Mr. A. P. Bagchi, for the Respondent. 

Judgment.—This is a plaintifi’s 
appeal and has arisen out of a suit for re- 
covery of Rs. 1,070-3-6 made up of Rs. 
595-13-9 principaland Rs 474-7-6 interest 
together with another sum of Re. 0-2-3 which 
need not be detailed, on the allegation that 
the defendant purchased on 25th June, 1914, 
from the plaintiff ornaments and cloth of 
the aggregate value of Rs. 1,003-9-6 and 
that he paid Rs. 210-10-0 on that date pro- 
mising to pay balance within a month. It 
is also alleged that the defendant agreed to 
pay interest in case of non-payment of the 
aforesaid sum within the stipulated time, 
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The plaintiff's shop is at Badhohi in the 
Benares State. The transaction to which 
the suit relates had also taken place in 
Badhohi. The plaintiff instituted a suit in 
the Benares Court and obtained a decree on 
27th July, 1915, for the sum then due. 
Certain payments were made from time to 
time by the defendant and an application 
for execution of decree was made some 
time in 1926, and a sum of Rs. 100 was paid 
on 29th August, 1926. This application 
was made in the Munsif’s Court of Mirza- 
pur. The last application for execution 
was made in the same court in 1928. It 
was contested on the ground that for certain 
reasons, which itis not necessary to men- 
tion, the decree obtained by the plaintiff 
from the Court of -the Benares State was 
void. Accordingly execution of decree for 
the balance due was refused. The plaintiff 
then brought the suit which has given rise 
to this appeal on ‘15th October, 1929, in the 
Court of the Munsif of Mirzapur. The 
claim is based‘on the original cause of 
action, namely, the purchase of ornaments 
and cloth on 25th J une, 1914. As defendant 
resides in the Mirzapur District, the plaint- 
iff was entitled to institute a suit in the 
Mirzapur Court for recovery of what was 
due to him in respect of the transaction en- 
tered: into inthe Benares State. No ques- 
tion as to jurisdiction was raised in either 
of the courts below or before us. 

The suit was resisted principally on the 
ground that it is barred by limitation. 
The plaintiff altempted to escape the bar of 
limitation by relying upon a number of 
payments made by ‘the defendant which, 
according to him, save limitation under 
ss. 19 and 20, Limitation Act. Another 
ground- on which the defendant succeeded 
in defeating the plaintiffs- claim in the 
courts below is that the payments made to- 
wards the satisfaction of the decree obtained 
by the plaintiff from the Benares Court 
could not be considered to be payment to- 
wards the original debt. We do nob con- 
sider it necessary to express any opinion 
on the correctness or. otherwise of the view. 
taken by the couris below on this point, as 
in our opinion the plaintiff's suit must fail 
on the ground of limitation. The defendant 
made a number of payments after the date 
of the transaction, the first of which. was 
made within 3 years from that date. Each 
subsequent payment is within 3 years from 
the date of the next preceding payment. It 
follows that if every one of the payments 

- fulfils the requirements of s. 19 or s. 20, 
Limitation Act, the plaintiff may be held 
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entitled to a decréé. -But to arrive at that 
finding every payment has to be examined 
in the light of the provisions of ss. 19 and 
20, Limitation Act. 

The fist payment of Rs. 40 is said to 
have been made on 7th February, 1918. 
There is no evidence that the defendant 
paid that sum towardsinterest. The plaint- 
iff's case isthat interest was payable and. 
was overdue. In the account annexed to 
the plaint the plaintiff has charged interest 
and has appropriated each payment towards 
interest. At any rate, the sumof Rs. 40 
paid on 7th February, 1918, was appropriat- 
ed towards interest. It is argued by the 
learned Counsel for the appellant ihat if 
the defendant did not pay Rs. 40 
towards interest, be must be taken 
to have paid it towards principal and’ 
as the fact of payment appears in his 
handwriting, s. 20is fully applicable. In 
our opinion this argument is based ona 
fallacy and proceeds on the assumption 
that where interest is not paid as such, that 
is, the debtor does not clearly mention that 
the payment made by him was to be appro- 
priated towards interest it should.be cons 
sidered to have been paid by him towards 
principal. To our mind this is a -wholly 
erroneous assumption. A debtor may pay 
a certain amount in part satisfaction of 
what is due from him without caring to 
specify that the sum is to be appropriated 
towards interest or principal. The pay- 
ment will not be considered to be the pay- 
ment of interest as such and will not save 
limitation on that footing. The creditor 
may, however, appropriate such payment 
towards interest, as he is entitled to do under 
8. 61, Contract Act. The position then is 
that "though interest was not paid as such 
payment made by the debtor was lawfully 
appropriated towards interest. It cannot 
be considered to be payment in part satis- 
faction of the principal. Therefore, if the 
fact of the payment appears in writing 
limitation cannot be saved on the supposi- 
tion that a part of the principal was paid 
and the fact of payment appears in the 
handwriting of the debtor. As already 
stated, payment of Rs. 40 made on 7th 
February, 1918, was not made towards in- 
terest. The creditor did appropriate it in 
satisfaction of the interest. The payment 
was not payment of interest as such and 
cannot save limitation and though itis in 
writing it cannot be dssumed to be payment. 
of principal so as to save limitation under 
s. 20. 

Tt was also contended that each payment 
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amounted to an acknowledgment of liabili- 
ty within thé meaning of s. 19. It is said 
that payments were noted by the defendant 
on each occasion on a certain cepybook 
which the plaintiff's peon-used to take round 
tothe debtors. This copybook was produc- 
ed inthe lower Court; it has not come up 
with the record of the case. We declined 
to adjourn the case as the entries on that 
copybook were not relied on in either of the 
two courts below as containing acknowledg- 
ments under s. 19, Limitation Act.: The 
fact of payment which is not disputed was 
also relied on as.acknowledgment under 
3.19. Where a debtor pays a certain sum 
of money to his creditor, there may be an 
implied ackowledgment of the liability to 
the extent of the amount paid. It cannot, 
however, be said that the remaining liabili- 
ty shown by evidence aliunde should be 
deemed to have also been acknowledged. 
In this view the payment of Rs. 40 on 7th 
February, 1918, cannot amount to an ac- 
knowledgment unders. 19, Limitation Act. 
As limitation is not saved by the first item 
the debt became time-barred by the time 
the next payment was.made on 27th April, 
1919, and subsequent payments can be of. 
no availeven if they fulfil the requirements 
of s. 20 or amount to acknowledgments 
under s. 19. Accordingly we hold that the 
plaintiff's claim was barred by limitation. 
For the reasons stated above, this appeal 
fails and is dismissed with costs. - 
A. À ` Appeal dismissed. 


: BOMBAY HIGH COURT. 
Civil Revision Application No. 92-of 1932. 
December 9, 1932. 
MURPAY AND BROOMFIELD, JJ. - 
BHARMAL TILOKCHAND—APPLICANT | 
VETSUS 
BAT VISHNABAT—OPPOSITE PARTI. 

Civil Procedure Code (Act V of 1908), s. 151, 0. I, 
r.. 10—Ex parte decree —Execution—Power of court 
to amend decree—Addition of proper defendant in 
execution. A 

Where a person rented`certain premises in the 
name ofhis son anda suit for rent being instituted 
against the son, the summons was served on the. 
father and an ex parte decree was passed and 
in execution the father was arrested and on hiş 
objection, the court amended its decree and brought 
the name of the father on the record : 

Held, that as the father was the proper person. 
against whom the decree had been rightly made it 
was necessary for the ends of justice and to pre- 
vent abuse of the process of the court to correct the 
record, and that the court was justified in correct-. 
ing the record if not under O.T, r. 10, at least under. 
a. 151, Civil Procedure.Code, = a 
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Civil Revision from an order passed by 
the Full Court of the Small Causes Court, 


‘Bombay in Suit No. 3460 of 1931, 


Mr. Y.G. Gokhale (with him Mr, V. F. 
Vidwans), for the Applicant. 

Mr. H. C. Coyajee (with him Messrs, 
Sawant & Co), for Opponents Nos. 1 to 4. 

Mr..S. A. Deshpande, for Opponent No. 


Judgment.—This revision . application 
comestous in the following manner. The 
plaintiffs in a Small Cause Court suit 
alleged thata person originally called 
-Choitram Bharmal had hired a flat belong- 
‘ing tothem at a rent of Rs. 60. They 
sued for Rs. 120 as due under the contract 
The suit was not defended and 
a decree ex parte was passed against the 
defendant then named Choitram Bharmal.. 
What had happened was.that when the 
summons was issued on the.defendant in 
‘the suit, “Choitram Bharmal”, the bailiff, 
accompanied by the rent collector, went to 
the residence of Tulsidas Karani, where 
the defendant was said to be residing, 
and the summons was tendered to the 
present applicant, whosename is Bharmal 
Tilockchand and whoseson is Choitram 
Bharmal. The rent collector identified 
Bharmal Tilockchand as the defaulting 
ienant, but service was refused on the 
ground that he was notthe person named 
in the summons. Subsequently a decree 
was passed against the defendant who had 
been identified as Choitram Bharmal and 
indue course execution was issued against 
him. Hewas arrested under the decree, 
but ultimately released, and in the 
end the decree-holders applied to the court 
to have the decree altered. A long inquiry 
was held inthecourse of which the ap- 
plicant's son, Choitram Bharmal, was ex- 
amined aswell as Tulsidas Karani and 
several other witnesses, and the court 
amendedits decree to the extent of direct- 
ing that “the name, therefore,of the res- 
pondent will be brought on record as 
defendant in the following manner: Bharmal 
Tilockchand alias Choitram Bharmal as is 
donein such cases and which ought to 
have been done when the decree was pass- 
ed. Notice absolute and execution to 
issue. Rs. 30 as costs to plaintiffs.” This 
is the order which was confirmed on appea 
by the Full Court and which is now challeng 
ed in revision by the present applicant. ~ 

Although wehave heard the learned 
Counsel for the applicant at congiderable 
length and gone through a good deal of 
the record the only pointwhich seems ty 
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- arise, in our opinion is whether the court 
had power to make this alteration in the 
‘record. The findings of fact are that the 
- applicant did actually go and rent this 
‘flat ‘in ‘the name of his son Choitram Bhar- 
- mal, that he on occasions paid thè rent, so 
far asit was paid, and that he was the 
-Teal defendant in the Small Cause Court 
“suit. Mr. Gokhale for the applicant has 
argued that the court had no jurisdiction 
‘to make this alteration in its decree, and 
for various reasons. In the first place, he 
said ‘that the plaintiffs in the case had 
‘knowledge of the real name of the defen- 
_dant they meani to sue, since Tulsidas 
Karani had sent a letter to the court stating 
‘that the summons which was pasted to 
the door of his residence in Gani Building, 
New Sydenham Road, was to his knowledge 
“a misdirection asthe defendant had not 
‘resided in the building. The defendant 
had gone to his native place, and after 
‘his departure: the defendant's fathe: 
Bharmal Tilockchand had been staying 
‘with him since abouta month and that he 
had informed the bailiff of this fact but to 
ho purpose. Itis stated that on receipt 
of this letter by the Registrar itwas read 
outin court andthe plaintiffs should there 
and then have amended their record and 
that owing to their laches they cannot 
be allowed to doit ata late stage. We 
do not think there is any great force in 
this argument, The letter was sent by 
Mr. Tulsidas Karani in his private capacity 
and obviously the plaintiffs were not bound 
to-take any notice of it. 
It has also been argued that under O. XX, 
‘T. 3, no judgment, once signed, can be 
altered and reliance is placed on the case 
-of Harihar Prasad Narain Deo v. Mahes- 
wart Prasad Nardin, Deo (|), another judg- 
ment in Debendra Narain Sinha v. Naren- 
dra Narain’ Sinha (2), and the case of 
Hasan Shah v. Sheo Prasad (3). ‘In the 
Patna casethe question was an alteration 
made in the decision as to court-fees, and 
in the Allahabad case an order as to 
interest’ had been added after the judg- 
ment had been “delivéred. But we do not 
think that these’ cases are really pertinent 
to the one we have now todecide. In an 
earlier caséof the’ Bombay High Court, 
Vakatchand Lakhmichand v. Advocate Gene. 
raletal (4), it was held that in similar 
(1) 82 Ind. Oas: 813; 3 Pat. 651; A IR 1925 Pat, 


"2) 54 Ind. Cas, 636;240 W N10; 300 L J 
417. 


(3) 15 A Ll: AW WN 193,44 
4)8BH OR $6. 
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“Gireumstances the court had power onthe , 


then existing enactments, which seem to 
have been in fact narrower than O. I, r. 12 
tomake an alteration similar to the one 
which has been made here. [his altera- 
tion seems to us really tobe no more than 
one of the defendant's -description. The 
plaintiffs’ case was that thethen defendant 
had misdescribed himself by his son's 
nameand that he was taking advantage 
of this misdescription to evade his liabi- 
lity under the decree. All they really - 
asked wasto add to the description of 
the defendant such particulars as would 
make it clear that the present applicant 
was the person against whom the decree 
had been passed and the findings of the 
Court werethat the present applicant 
was in fact the person against whom the 
decree had been asked for and obtained. 
It isalso true that a judgment cnce 
delivered may not be altered by the court 


which passed it. but this being a Small 


Cause Court suit, there was in fact 
no judgment the order merely being one 
of what is called a verdict for the plaintiffs 
ex parte. Order I,-r. 10, provides in sub- - 
r. (2) that the court may atany stage of 
the proceedings, either upon or without the 
application of either party, and on .such 
terms as may appear to the Court to. be just, 
order that the name of any party impro- 
perly joined, whether as plaintiff or defend. 
ant, be struck out and that the name 
of anyperson who ought to have been 
joined whether as plaintiff or defendant 
or whose presence before the court may 
be necessary inorder to enable the court 
effectually and completely to adjudicate 
upon and settle all the questions involved 
in thesuit, be added, The language of 
this rule “atany stage of the proceedings” 
seems tous wide enough to cover what 
has been done in this case. But even 
if this is not so wethink that s. .151 of 
the Code confers sufficient powers’ on the 
court to enable it todo what it actually 
did. Onthefindings of the Small Cause. 
Court, the suit had been brought against’ 
the proper person, who was misdescribed 
owing tohis own action in giving. his 
son’sname instead of his own when he’ 
rented the premises and who had since 
been refusing to receive the summons on. 
the ground that he was not the proper 
person. The finding being one that he was. 
the proper person against whom the decree’ 
had been rightly made it was necessary 
for the ends of justice and to prevent abuse 
of the process of the court to correct the record,.. 
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and this being so, we think the correction 
was rightly made and the Small Cause 
Court was well within its powers in order 
ing it to be done. 

We discharge the Rule with costs.” 

NA. Rule discharged, 


ALLAHABAD HIGH COURT. 
Civil Revision Application No. 268 of 1932. 
December 22, 1932. 
KENDALL, J. 
RAGHUBAR DAYAL — DEFENDANT— 
APPLICANT - 


VETSUS , f 

BANWARI LAL —PLAINTIFF— OPPOSITE 

PARTY. 

Limitation Act (IX of 1908), s. 19, Expl, I— 
Acknowledgment—Two pro-notes executed by defend- 
ant in favour of.plaintiff—Suit on one—Admission 
of execution of two pro-notes in written statement— 
Whether constitutes acknowledgment to save limitation 
for suit on other pro-note. i 

Two promissory notes were executed by A in 
favour of B. B fileda suitin respect of one of the 
promissory notes. A in his written statement ad- 
mitted having executed two promissory notes in 
favour of B but pleaded that there had been an 


agreement between the parties by which B agreed 


to accept a certain sum as the amount due to him on 
both the pro-notes and thata part of this amount 
had been paid. B subsequently sued on the other 
promissory note and to get over the plea of limita- 
tion relied on the written statement in the prior 


iiid that Tol. 1, to s; 19, Limitation Act, 
shows that forthe purposes of that section an 
acknowledgment is sufficient though it omits to 
specify the exact nature of the property or right, and 
that the written statement was a sufficient acknow- 
ledgment, Lallu Mal v. Reoti Ram (1), distinguieh- 
ed 5 

Civil Revision Application against an 
order of the Small Cause Oourt Judge, 
Pilibhit, dated the 7th April, 1932. 

Mr. Shiva Prasad Sinha, for the Appli- 
cant. x 
Messrs. N. P. Asthana and Sankar Saran, 
for the Opposite Party. 

Order. - This is an application for the 
revision of an order ofthe Judge of the 
Small Cause Court of Pilibhit, decreeing 
the plaintiff's claim which was based on 
a promissory note, The defence was that 
the defendant -had executed on different 
dates two promissory notes {in the plaintiff's 
favour out of which was the onein suit, 
but that there had been an agreement 
between the parties on 8th November, 1929, 
by which the plaintiff agreed to accept 
Rs. 700 asthe amount due to him on both 
the promissory notes, and of this amount 
the defendant claimed to have paid all 
but Rs. 150. Apart from this the defence 
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wasalso raised that the claim on the pro- 
missory note in suit was barred by. limit- 
ation. The finding of the court below 
amounts to this, that there was no com- 
promise between the parties on 8th Novem- . 
ber, 1929,and thatthe plea of limitation 
had been met by the proof of an acknow- 
ledgment of indebtedness contained in a 
written statement filed by the defendant 
ina suit on the other promissory note. 
Thefirst point taken in argument before 
me wasthat the present suit was barred 
by the provisions of cl. (2), O.. IL r. 2, 
Civil Procedure Code. The argument is 
to the effectthat the plaintif might have 
sued in the other suit for the consolidated 
sum due on account of both promissory 
notes, and that as he had then only sued 
on one, he was not now entitled to sue 
on the other. It will be observed that this 
argument depends on proof of the. alleged 
compromise of 8th November, 1929, and if 
it be held that there was no such com- 
promise the argument based on O. II, 
r. 2, has no meaning, because the position 
then is that the plaintiff is the owner of 


the two promissory notes, each of which 
may form the basis of a separate’ 
action. 


As regards this alleged compromise in 
revision of the original contract, the court 
has not said in so many words that it 
has not been proved in the prsent suit, 
but it is clear enough that that is the 
meaning of the whole of the judgment, 
The Judge has remarked: Uae 

“The alleged contract having been held not to 
have been established, the plaintiff can fall back on 
the original promissory note.” 

The documentary evidence in favour 
of the existence of the contract is said 
to have been two receipts, and the history- 
of these receipts is given at the end of the 
judgment of the trial “Court. The ori- 
ginals were filed in court, and the 
court believing them to have been’ 
of the 
defendant. The defendant however succeed- 
ed in obtaining the originals back and 
filed certified copies in their place, and 
consequently it is a certified copy which 
is on the file of the present suit. Now, 
this certified copy on which the defendant 
relies to prove alleged contract is obviously: 
not a copy of a deed of agreement or a 
bond, but itis merely a copy of a receipt 
executed on a one-anna stamp, and this 
receipt has been held by the court to be 
a forgery. Consequently it cannot be 
held that the court below was wrong in 
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holding that the contract had not been 
proved. 

As regards the question of limitation, 

Iam-asked to hold that the- court was 
wrong in deciding that the written state- 
ment. amounis to an ackonwledgment of 
liability that would save limitation. The 
written-statement on which the court has 
relied is briefly to this effect : 
. “Whatever is dus to tha plaintiff from the defen- 
dant on the two documents, the parties have agreed 
on 8th November, 1929, that the sum is Rs. 700, of 
which Rs. 450 were paid to the plaintiff on the 
date-of the execution of --agreement and Rs, 250 
remained due, of .which-Rs. 1C0 were.paid on Ist 
January, 1930, through a cousinof the defendant and 
consequently only Rs. 1:0 remain due." 

“Now if the finding of the court that there 
‘was no compromise between the parties, 
and no fresh agreement on 8th November, 
1929, is correct, thefacts alleged in this 
written statement are untrue, but never- 
theless the statement does contain a, clear 
acknowledgment that a sum of money was 
due to the plaintiff fromthe defendant on 
two documents, and the court below has 
held that this amounts to an acknowledg- 
ment -of the debt that will save limitation. 
Mr. Sinha has asked me to hold that the 
document is not, sufficiently definite to 
amount to an acknowledgment and he has 
referred to the case of Lallu Mal v. Reoti 
Ram (1); but in that case the document 
that was relied on as an acknowledgment 
was merely an admission of the execution 
of a promissory note, and was not an 
acknowledgment at all. Explanation 
1 to s. 19. Limitation Act, shows that for 
the purposes of that section an acknow- 
ledgment is sufficient though it omits to 
specify the exact nature of the property or 
right, and I cannot conclude that -the 
learned Judge was wrong in accepting the 
written statement as a sufficient acknow- 
ledgment of the debt in this case. The 
result isthat the application fails and is 
dismissed with costs. 

NA. Application dismissed. 


U) 74 Ind Cas 353; Al R 1924 All. 70; 45 A 679; 
21 ALJ 669; 90 & A LR 674, 7 
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Civil Revision No, 40 of 1931. 
- December 17, 1931. 


Mears, O. J., AND Sen, J. ~~ 5 


KAPOOR CHAND AND ANOTHER — 
APPLICANTS 
" versus 
JAWAHARLAL AND OTAERS— 
OPPOSITE PARTIES. | j 


‘Civil Procedure Code (Act V of 1908), s. 115, 0, 
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I, 7. 8 (8)—Application for leaveto sue made mala 
fide—Dismissal of application ~ Revision—H igh Court 
will refuse to interfere. j 

Where an application under O. J, r. 8, sub-r. 2, 
Oivil Procedure Code, has been made mala fide, 
apparently witha view to defeat the claim against 
a quondam trustee in respect ofa public trust, the 
order of the court dismissing the application is not 
liable to interference by the High Court under s 4115, 
Civil Procedure Code, notwithstanding the fact that 
the reasons forthe order were not correct The 
powers under s 115, Civil Procedure Code, are in- 
tended to be exercised witha view to subserve and | 
not to defeat the ends of justice. The High Court 
will not exercise its -discretion in favour of persons 
coming forward with such applications. ` 


Civil Revision against an order of the 
Munsif, Cawnpore, dated the 15th January, 
1931. 

Mr. M. L. Agarwala, for the Applicants. 

Messrs, K. N. Katju and M. L: Chaturvedi, 
for the Opposite Parties. 


Judgment.—This is an application for re- 
vision under s. 115, Civil Procedure Code, and 
is directed against anorder of Mr. Munir 
dated 15th ;anuary, 1931, refusing to enter- 
tain an application filed by Lalas Kapur 
Chand and Ram Ratan that they should be 
impleaded in the action brought by Lala 
Jawahar Lal plaintiff in Suit No. 911 of 
1920 under sub-r.2, O. I,r. 8, Civil Pro- 
cedure Code. There is a temple situate in. 
mohalia Old Generalgunj which is known 
asthe Digambar Jain old temple. The 
temple is presided over by a deity. and its . 
affairs are administered and controlled by 
a managing committee consisting of the 
members of the Digambar Jain community 
of Cawnpore. Lala. Faqir Chand was 
secretary and manager of this temple and 
had the control of funds which chiefly 
consisted of voluntary offerings and con- 
tributions. made by the Jain community 
for the manitenance and upkeep of the 
temple. Lala Fagir Chand vacated his 
office on 10th September, .1927. Lala 
Jahawar Lal Jaini was elected secretary 
and manager in his place. At the. time of 
handing over the charge of the office Lala ` 
Faqir Chand failed to account for a sum of 
Rs. 2,500 which werein his hands as part 
ofthe funds belonging tothe temple. He 


' stated that this sum had:been lent to 


Lala Achambe Lal Sadh of Farrukhabad. 
Lala Achambe Lal Sadh denied that he. 
had evet received this money from Lala 
Faqir Chand; hence the suit was instituted 
for recovery of Rs. 2,500 and Rs. 323-19-0 
interest from Lala Achambe Lal Sadh or 
Lala Faqir Chand, whichever of the two 
persons might be found to beliable for the 
same. Lala Achambe Lal Sadh denied 
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having ever received: the money from Lala 
* Faqir Chand. > ky 

An application was presented by the 
plaintiff under : O. I, r. 8, Civil. Procedure 
Code, for leave to institute a suit on behalf 
of the Digambar Jain community of 
Cawnpore on the allegation. that. numerous 
persons were interested in the subject- 
matter of the suit and that the interest 
was common. The learned Munsif if he 
felt inclined to grant permission ought to 
have recorded an order in writing, and 
on his granting the permission, if “was 
imperative upon him to issue a notice as 
required under the said rule. No permis- 
sion either in express terms or-by necessary’ 
implication appearsto have been granted 
in the case. No. notice as was required 
under this section was issued. He however 
proceeded to try the suit. He held that it 
was not proved that Lala Faqir Chand had 
lent. the money to Lala’ Achambe Lal or 
even deposited the money with him. He 
consequently dismissed the claim against 
Lala Achambe Lal but granted a decree 
against Lala Faqir Chand. Lala Fagir 
Chand appealed. ` The lower Appellate 
Court has reversed the decision of the 
trial Court upon the ground that inasmuch 
as the plaintiff wanted to institute arepre- 
sentative suit within the provisionsofO. I, 
r. 8, Civil Procedure Code, and the forma- 
lities ofthe said section not having been 
complied with there was no proper. trial; 
it accordingly allowed the appeal, set aside 
the decree of the court below and remand- 
ed the case under O. XLI, r. 23, Civil 
Procedure Code, for disposal of the case 
after due compliance- with the provisions 
of O. I, r.8 On 15th january, 1931, Lalas 
Kapur Chand and Ram Ratan made an 
application in the Court of the Munsif 
that they should be impleaded in the action 
under O. I, r. 8, sub-r. 2, Civil Proce- 
dure Code. This application was dismiss- 
ed on 15th January, 1931, upon the ground 
that the applicants did not claim to 


possess a common interest with the plaintiff. 


Lalas Kapur Chand and Ram Ratan have 


applied to this court for the revision of- 


this order. Dr. Katju, on behalf of the 
respondents, takes a preliminary objection 
to the hearing of this application on the 
ground that the order sought to be revised 
was an interlocutory order and as such 
no application for revision under s. 115, 
Civil Procedure Cole, was competent 
because the proceedings did nob con- 
stitute the proceedings in a “case decided.” 

The principal ground on which the ap- 
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plicants. sought to be impleaded:‘in the 
action wasthat the money did not belong 
to the Digambar Jain community of Cawn- 
pore, but belonged to the idol presiding 
in the temple. The money does not 
belong to the Digambar Jain community 
but it belongs either to the Jain temple 
or-to its presiding deity. There is no con- 
flict of interest between the temple and the 
idol. The idol belongs to the temple and 
the temple belongs to the idol. Whichever 
be taken to be the juristic entity—the 
temple orthe idol—neither of these being 
a sentient person, its affairs must be: 
conducted through some human agency. 
The Digambar Jain community of Cawnpore 
is not the owner ofthe funds contributed 
to the temple in the shape of voluntary don- 
ations or offering but is interested in the 
proper application of the funds which are 
intended ` for the maintenance of the temple, 
the upkeep and the worship according to 
the formalities prescribed by the Jain 
Shastras. The plaintiff does not claim to 
have a personal interest inthe money and 
does not bring the suit on the allegation 
that the money kelongs to the Digambar 
Jain community of Cawnpore, The appli- 
cation of Kapur Chand and Ram Ratan 
proceeds upon a misconception of facts and 
the application does not appearto be a 
bona fide application in the. interest 
either of the temple or the idol and 
appears to have been made with a view to 
support Faqir Chand in his endeavour to 
defeat the claim. One of the applicants 
has been said to be a relative of Faqir 
Chand and that fact is not denied. ‘ 
Where an application under O. I, r. 8, sub- 
r. 2 Civil Procedure Code, has been made 
mala fide, apparently with a view to defeat 
the claim against a quondam trustee in 
respect of a public trust, the order of the 
court dismissing the application is not 
liable to interference by this court under 
s. 115, Civil Procedure Code, notwithstand- 
ing the fact that the reasons for the order 
were not correct. : The powers under s. 115, 
Civil Procedure Code, are intended to be 
exercised with a view to subserve and 
not to defeat: the ends of justice. We 
refuse to exercise our discretion in favour 
of the applicants in this case and dismiss 
the application with costs. We pronounce 
no opinion on the preliminary’ objection, 
The application for revision having 
been dismissed, the stay order is dis- 
charged.” i 


. 
NA. -Revision dismissed,- 
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ALLAHABAD HIGH COURT. 
Matrimonial Suit No. 3 of 1932. 

November 14, 1932. 
Youne, J. 
ALFRED ROBERT JONES— 
PETITIONER 
versus 
Musammat TITLI—Opposita Party. 

Christian Mania Se (KV of 808), 8s, dy 5— 
Jurisdiction of High Court to try cases unaer— 
Divorce Aet dv of 1869}, ss. 7, 19 (8), (4) Allegation 
of idiocy—Doctor's evidence not conclusive—Mis- 
representation inducing consent to marry —Marriage, 
if wpset—Marriage otherwise valid—Burden of 
proof of invalidity due to duress—English Law as 
to non-publication of banns—-Whether applies to 


India. < , 
“The various grounds, on which the court can 


give a decree of nullity, in the Divorce Act refer to 


cases where there has been a marriage validly 
performed. Questions arise under ss 4 and5, 
Ohristian Marriage Act, when the marriage has not 


en validly performed. There is a clear distinction 
Late a ‘ewes of nullity of a valid marriage and 
a declaration that the marriage itselt is illegal and 
void. A High Court in India has, therefore, 
jurisdiction to decide questions under the Christian 
Marriage Act Consterdine v Smaine (1), appli- 
ed. [p.907,col.1] | h 

Misrepresentation inducing consent to marry 
cannot upseta marriage The position in law is 
that the party imposed upon must be deceived to 
such’ an extent that there is inreality no consent at 
all to the marriage. [p 910, col. 1.] 

Where the idiocy of a person is alleged, the court 
has to satisfy itself that he isan idiot. Evidence of 
doctors is not conclusive but only serves asa guide 
for the court to form its opinion. A man aged 54 
with the mentality ofa child of 8or9 years cannot 
be termed an idiot within the meaning ofs.19 (3), 
Divorce Act. [p. 909, col. 2.] : 

There is avery great burden on a person to show 
that a marriage which is otherwise valid ought to 
be upset on the ground of duress. [abid]. 

The English rulethat the non-publication of the 
binns is only a ground ofdeclaring the marriage 
void if the lack of due publicity is within the 
knowledge of both the parties to the marriage, is 
no guide to an Indian Court. [p 911, col. 1] 4 

Section 5, Ohristian Marriage Act, deals only with 
the necessary preliminaries tothe ceremony, the 
ceremony itself, and the person who performs it, 
It has nothing to do with Canonlaw. [p. 91], col. 

1 


#3 Messrs. K O. Carleton and O. M. Chieve, 
for the Petitioner. 

Messrs. E. V. David, K. D. Malaviya and 
L. W. Clarke, for the Opposite Party, 

Judgment.—The petitioner, Alfred 
Robert Jones, of Bhim Tal near Naini Tal, 
by his sister, Miss Edith Jones, as his next 
friend, prays for a decree of nullity of 
marriage under s. 19 (3) and (4), Divorce 
Act, and under ss. 4 and 5 (1), Christian 
Marriage Act, for a declaration that his 
marriage tothe respondent isvoid. To the 
issues formerly struck under the Divorce Act, 
s. 19, I have added, during the course 
of the hearing two other issues under the 
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Christian Marriage Act namely, No.7; “Was 
the alleged marriage solemnized according 
to the rules, rites, ceremonies and customs ol. 
the Church of Rome? (8) Was Father 
Livesa$ authorized to perform the ceremony 
of marriage?” 

Issue No. 1 is; “Has this conrt jurisdic- 
tion to try this suit?” There can be no 
doubt that by ss. 4 and 19, Divorce Act, 
this court has jurisdiction to hear the peti- 
tion in so far as the issues under s. 19, 
Divorce Act, are concerned, namely, “Was, 
the marriage null and void on the ground 
of the petitioner being an idiot at the 
time of the said marriage?” and, secondly, 
“Was the said marriage null and void on 
the ground that the petitioner’s consent was 
obtained by force or fraud?” The difficulty 
arises concerning the jurisdiction of this 
court to hear the petition based on the 
Christian Marriage Act. It is contended 
by Counsel for the respondent that s. 4, 
Divorce Act, confines the jurisdiction of 
this court to petitions under the Divorce, 
Act. Section 4, Divorce Act, reads as 
follows : . , 

“The jurisdiction now exercised by the High 
Courts in respect of diverce a mensa et toro and all 
other causes, suits and matters matrimonial shall 
be exercised by such courts and by the District 
Court3 subject to the provisions in this Act contained 
and not otherwise " . 


` It is argued that because of the terms of 
this section the High Court is prohibited 
from considering questions arising under 
the Christian Marriage Act, and that, there- 
fore, there is no jurisdiction in this court 
to decide whether there has been a valid 
marriage in accordance with the Christian 
Marriage Act. There is little authority on 
this question. Counsel for the respondent 
relied upon a decision of aSingle Judge in 
the Calcutta High Court in Gasper v: 
Gonsavas (1). That learned Judge decided 
that the High Court had jurisdiction in a 
matrimonial suit only under the Divorce 
Act, and, therefore, it had no jurisdiction 
to hear a petition praying for a declaration 
that the marriage was invalid under the 
Christian Marriage Act. This case, how- 
ever, was decided ex parte. The matter 
was considered in another case in the 
Calcutta High Court, Lopez v. Lopez (2). 
The court, however, in that case did not 
decide this question as it was unnecessary 
for the decision of the case. The matter 
was further considered by a single Judge 
of the Lower Burma Chief Court in Conster- 


706 (F B). 
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dine v. Smaine 47 Ind. Cas. 544 (3). Thelearn- 
ed Judge decided that the court had jurisdic- 
tion. The Christian Marriage Act became 
law three years after the Divorce Act. The 
Divorce Act must have been within the 
knowledge of the Legislature. It is, there- 
‘fore, difficult to argue that the High Court 
had no jurisdiction to decide the very 
important questions which must arise out 
of the Christian Marriage Act. If that were 
so, the Act would be dead. The various 
grounds on which the court can give a 
decree of nullity in the Divorce Act refer 
to cases where there has been a marriage 
validly performed. Questions arise under 


ss. 4 and 5, Christian Marriage Act, when; 


the marriage has not been validly perform- 
ed. - There is a clear distinction between a 


decree of nullity of a valid marriage and. 


a declaration that the marriage itself is 
illegal and void. There can in my opi- 
nion, be no doubt that there is jurisdiction 
in the High Court to hear and decide 
questions under the Christian Marriage 
Act. 

. With regard to the other issues it would 
be convenient to set out the facts of the 
case as found by me: The petitioner, A. R. 
Jones, is 54 years of age. His father and 
mother were Europeans domiciled in-India. 
He lives upon the estate of his married 
sister in Bhim Tal near Naini Tal. His 
father and mother were first cousins, and 
be was born when his mother was 47 years 
of age. While his mother was pregnant she 
indulged freely in alcohol and on several 
occasions she was insensible from the effects 
afit. The result of these unfortunate cir- 
cumstances was that Jones was a puny 
delicate baby and soon showed that his 
brain was affected. He has throughout his 
life been feeble-minded. He was incapable 
of being educated except to a minor degree, 
and has always had to be carefully looked 
after by his relations. He has never been 
able to earn his living in any capacity. 
His appearance is peculiar and abnormal. 
His head is microcephalic. As is usual] in 
persons of his mentality his sexual side is 
normally or even abnormally developed. 


25 years ago he commenced a-spasmodic 


sexual relationship with the respondent, an 
Indian woman now of some 40 years of age 
of the Kanera caste, that is, a low caste 
classed as untouchable. Her Hindu name, is 
Tiili (English Butterfly), her Muhammadan 
name is Rahiman, and her Christian name 
is Tereza. The relationship between the 
petitioner and the respondent up to the time 
(3/47 Ind Cas, 544; li Bur. LT 89, a 
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of marriage was the ordinary relationship 
of a man with a bazar prostitute. The 
relationship was clandestine, and Jones 
used to meet the respondent in her house 
or inthe jungle. The woman herself says 
that she has been married first of all to 
alow caste Hindu, and on his death to a 
Muhammadan. In ordertomarry the Muh- 
ammadan she saysshe became a convert of 
Islam. The evidence—if she did in fact 
marry these two Indians—of the death of 
her first husband is very unsatisfactory. On 
the other hand, I am not satisfied that pro- 
per marriages were celebrated. It may well 
be that she was merely in the position of a 
kept woman. Her first husband, the Hindu 
abandoned: her, according to the evidence 
of her brother, because she was visited by 
other men as well as by the petitioner, 
After the relationship with the Muham- 
madan terminated she recommenced her 
relationship with the petitioner. 

- Inthe month of September, 1930, the idea 
of marriage between Jones and the respond- 
ent arose. The respondent says that Jones 
asked her to marry him, and that he arrang- 
ed with Father Livesay, a priest of the 
Roman Catholic Church who has a mission 
chapel at Bhowali, to convert her to Roman 
Catholicism, baptise her into the Church, and 
subsequently marry her to him. The peti- 
tioner, on the other hand, says that the 
relatives of the woman threatened him say- 
ing that if he did not marry her, it would 
be bad for him, and it was through fear 
of these relatives that he went through the 
marriage ceremony. Father Livesay took 
this woman into his compound, gave her 
some little instruction in the tenets of his 
faith, and eventually received her into the 
Roman Catholic Church by baptism. Father 
Livesay had the audacity to compare 
Musammat Titli with St. Mary Magdalene 
but no light from heaven shone round her 
on her conversion: she was dazzled by the 
prospect of providing for her old age by 
marrying a half-wit sahib whom she thought 
tobe wealthy. To obtain a man to support 
her she had already some years ago been 
converted into Islam She is no doubt 
equally prepared to embrace any religion 
for the same purpose. She cannot be blam- 
ed too much. Her knowledge of the Chris- 
tian faith, or of Roman Catholicism reflects 
little credit on her teacher. She’ crossed 


-herself very devoutly on taking the oath, 


butshe knew little or nothing of the hist 

or purpose of the Founder of the Christian 
religion. On being asked if she had ever 
heard of the Pope she replied: “I know 
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Pope Sahib: heis the Bishop in ‘Allaha- 
bad.” Her teaching must have been very 
perfunctory, for she was an intelligent 
catechumen. - 

Father -Livesay is a European Roman 
Catholic priest of British birth. He went 
to Bhowali in 1926 and lived there with his 
mother, and there he built a Roman Catholic 
Chapel. He and his mother, who has 
recently: died, were people of substantial 
means. Being asecular priest as distinct 
from a regular or religious-priest or member 
ofa religious brotherhood,- Father Livesay 
is entitled to hold property. He has car- 
ried on the business of a moneylender in 
the Bhowali and Bhim Tal districts in 
conjunction with his profession of a priest. 
In two instances he has lent large sums 
of money to members of his congregation 
on the security .of mortgages on their prop- 
erty. The loans were not repaid and thus 
he became the owner of two estates in that 
District. In one cas3 hə behaved like any 
Agha from the Punjab and assaulted one 
of his congregation, a lady to whom he 
had lent money because of a -dispute con- 
cerning the loan. According to his own 
evidence, he has had several cases before 
the Magistrate at Naini Tal in connection 
with his money-lending business, and he 
was in the matter alluded to above con- 
victed by the District Magistrate of Naini 
Tal of assault.:: Father Livesay is hardly 
the typeof man one would expect to find as 
a priest in Holy Orders, and itis un- 
doubtedly due to the | character of this 
priest that this case has come before the 
High Court. - 

“When the petitioner and the respondent 
approached Father Livesay with regard to 
the marriage, Father Livesay saw the peti- 
tioner and talked to him. He realized, 
according to hisown evidence, that Jones 
was °.a feeble-minded man with the men- 
tal capacity of a child. He says it was 
obvious that the petitioner required a nurse 
and he thought Musammat Titli would be 
suitable. He knew that the womanwas an 
Indian woman of low caste and a bazar 
prostitute. He knew -from her statement 


to him that she-had been twice married 


before. He never took the least trouble 
to. ascertain whether her previous husbands 
were dead. He himself says that he 
was under the impression that there 
never had been any previous valid marri- 
ace -and she had been in the position of a 
kept woman, For that reason when he 


came to register the marriage he registered. 


' her- as g spinster-and not as widow. He ad- 
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mits he deliberatêly did “everything he 
could to keep the marriage secret. It was a 
mixed marriage between a Roman Catholic 
anda Protestant. He knew that in the 
case of a mixed marriage there was an 
absolute rule of his Church that a dispen- 
sation from the Bishop was essential. He 
knew that the publication of bannson three 
consecutive Sundays or holidays, and that 
an interval of three days between the last 
publication of the banns and the celebra- — 
ration of the marriage were necessary. He 
knew that if he did not have due publi- 
cation of the banns for any. valid and — 
urgent reason, he-had to obtain a dispen- , 
sation from the Bishop. oO . 

- Father Livesay contrary to these rules-of 
his Church -which were well known to him, 
and for no urgent reason, called the banns 
of marriage on Sunday 9th October, -1930; 
at the early morning Massin the presence 

of a congregation consisting only of his 
own relatives and friends who-were staying 

in his house and his servants who lived in- 
his compound. The place where the parties. 
lived and were known was five miles dis- 
ant from the church: He deliberately 
failéd to approach the Bishop for either of 
the dispensations necessary and on the 
morning of the 10th October he baptized 
the respondent into the Catholic Ohurch 
and on the same afternoon, the churchdoor 
being locked performed the ceremony of 
marriage. The petitioner and the respon- 
dent separated at the church, the petitioner 
going back-to his home where he was 

under the care and protection of his sister, 
the respondent returning to her home in the 

bazar. About a fortnight later the peti- 
tioner went to therespondent’s house and 

stayed the night with her. The Roman 

Catholic Bishop of Allahabad has given evi- 
dence in thiscase, and he has said that 

if he had been told the facts as given 
above after struggling hard not to doso 
by Father Livesay and had been satisfied 

that they were true he would never, if 

asked, have granted a dispensation. 

It is therefore clear that if Father Live- 
say had performed his duty as a priest 
this marriage would never have taken 
place. Musammat Titli’s motive in marry- 
ing the petitioner is clear, but not so the 
motive of Father Livesay in celebrating 
the marriage. Why did he enact this cruel 
farce? Why did he deliberately make a 
mockery of two of the sacraments of his 
faith: Baptism and Marriage? His motive 
was not the desire to add another convert 
to his meagre congregation. ‘That his 
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motive was “dishonést there is no doubt, 
and the roots of it. may well have lain in 
his moneylending business. The Jones 
estate was a desirable property ; two other 
estates belonging tomembers of hi8 con- 
gregation had already fallen into his maw; 
Naboth’s Vineyard was stilloustanding. He 
has already lent nearly Rs. 1,000 to the 
respondent and taken a document from her, 
what sort of document we do not know as 
security for the loan. The mistake which 
Ithink Father Livesay and Musammat Titli 
made was in thinking that the Bhim Tal 
estate either belonged to the petitioner or 
would beinherited by him. 

Issue No. 3 is: “Was the marriage null and 
void on the ground of the petitioner being 
an idiot at the time of the said marriage ?” 
On this: issue the petitioner’s sister Miss 
Edith Jones, has been called and she gave 
evidence as to the’ history of the petitioner: 
Captain Aitchison, the Civil: Surgeon of 
Allahabad; and Dr. Rahmat Ilahi Siddiqi, 
L., M. P, Sub-Assistant Surgeon, have also. 
been called. Captain Aitchison who has 
taken a great.deal of care in this case, 
had the petitioner, Jones, under observa- 
tion for some considerable time in Allaha- 
bad. He subjected himto the well-known 
Benit Simon test. His conclusion is as fol- 
lo ws : 

“His intelligence is that ofa child. To maiatain 
attention is difficult. There is inaccuracy of memory 
and exireme suggestibility. He appears to be yery. 
impulsive a littl) more hasty than the average per- 
son My final diagnosis is that this is a case of: 
amentia amounting to idioey in its more minor forms 
aad is definitely more thin feeble-miadedness.” 

He further saysthat he would class Jones 
as equivalent in brain power to a normal 
child. of six years. He says that he is a. 
typical. text-book picture =. 
halic type of idiot, i. e., small head, large 
sticking out ear and what is generally: 
termed a monkey face. He 
man is incapable of entering into a con- 
tract of marriage or any contract, and 
that he is clearly incapable of managing 
his own affairs. Dr. Siddiqi arrives at the 
same opinion. 
Bhim Tal and had 
doctor. He says 


attended him 


that the petitioner is 


suffering from amentia or congenital idiocy’ 
and that he is incapable of managing his: 


own affairs. The petitioner ‘himself was 
put inthe boxand gave evidence. 


that he has the mentality of a child. He 


understood however the nature of an oath. 
I did note 


and I allowed him ‘to’ be sworn, 
think it wise however to allow him to be 
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of a microcep-, 


says that the: 


He knew the petitioner in- 
as a 


It was: 
obvious tome that he is not normal- and. 
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-examined by Counsel in the ordinary way. 
-I am quite satisfied that if had been so 
examined, his evidence would have been 
-useless. I therefore examined him myself, 
and found that if he were put at his case 
and not frightened he could answer simple 
-questions and give sensible replies. He 
was in the box under examination by me 
for over an hour and Thad ample opportu- 
nity of forming an opinion as to the state 
of his mind. At the end of his evidence I 
gave an opportunity to Counsel to ask him 
- any question but very wisely neither Counsel - 
took: advantage of this. I have considered 
the very careful evidence of the doctors: 
-but their evidence. I can use only as a 
guide. It is not conclusive. I have to 
form an opinion myself. I am satisfied 
“that the petitioner is feeble minded and 
that he has the intelligence of a child of 
about 9. years of age. I do not think that it can 
be said that he is an idiot within the meaning 
of s. 19 (3); Divorce Act which classes lunatics 
‘and idiots together. ,; 1 think an idiot in law 
means something more than this. An 
ordinary child of 8 or 9 years old could not 
be termed an idiot. and equally I do not 
think that aman of54 with the mentality 
of sucha child can in law be termed an 
idiot. :I therefore decide thisissue in 
favour ofthe respondent. 

Issue No. 4: Was the said marriage null and 
void on the ground that the petitioner's 
consent was obtained by forceor fraud ?” To 
this:issue I added another sentence name- 
ly, Did the petitioner consent tothe said 
marriage ?” .The direct evidence of force 
or fraud on the part of the respondent or 
her relatives or Father Livesay is very 
small. The petitioner himself says that 
the brother and nephew of the. respondent 
threatened that if he did not marry -this 
woman, “it would not be good for him,” 
and that he therefore married her through 
fear of assault. 1 believe every word of 
the petitioner’s evidence. His mind is too 
undeveloped for successful lying. I believe 
him when he says that there was this 
threat, but I am notsatisfied that the threat 
alone induced him to go through the 
marriage. ceremony with this woman. He 
says that he did not complain.about the 
threats to anyone, and he had ample op- 
portunity to tell either his sister or Father 
Livesay. He told neither. There is. a 
very great burdenon the petitioner to 
show that a marriage if otherwise valid 
ought. to be upset. by duress.. I have grave 
suspicion as tothis part. of the case, but I 

- do not think the petitioner has discharged 


t 


-prô 
that burden. As to fraud, no particulars 
‘were pleaded inthe petition and the. evi- 
dence is practically nil.” It is said by the 
petitioner that he was told by the-respon- 
dent’s brother that as he had made the 
woman lose her caste, he must marry her. 
This would be amisrepresentation, as Mus- 
-ammat Titli. had then no caste to lose, but 
-it is well settled that misrepresentation 
inducing consent tò marry cannot upset 
-a marriage. The position in law is that the 
party imposed upon must be deceived to 
.such an extent that there is in reality no 
consent atall to the marriage. This is not 
:the case here. With regard to the third 
part of this issue—whether the petitioner 
‘consented to the marriage—I am satisfied 
that there was no consent in law by the 
petitioner. Asli have recorded above the 
petitioner hasthe mentality of a child of 9. 
_All civilized countries, as well as the Canon 
‘Law of the Roman Catholic Church itself, 
have clearly laid down a minimum age as 
the age of consent in marriage. Neither 
in the Roman Catholic Church, in England, 
or in India, could be said that a child of 
:9 years could consent to a marriage, the rea- 
son being that it is considered that a child 
of suchtender years could not possibly know 
what the relationship of marriage meant. 
Although Jones is 54 years of age, he has in 
fact the mentality of a child and therefore, 
in my opinion, he is incapable of giving his 
-consent and thereby contracting a valid 
marriage. While, therefore I decide the 
questions of fraud and force in favour of the 
respondent, I decide the question.of consent 
in favour of the petitioner. ane 

Issue No. 2. “Was the marriage of 10th No- 
vember, . 930, performed by the Reverend Fa- 
ther Livesay at Bhowali, a valid Christian 
marriage? Was the said marriage per- 
formed according to the rules, rites, cere- 
ceremonies and customs of the Church of 
Rome. and was Father Livesay authorized 
to solemnize the said marriage?” First 
as regards the question whether the mar- 
' riage was performed according to the rules 
of the Roman Catholic Church, the evi- 
dence is that of Father Livesay himself and 
of the Lord Bishop of Allahabad. Father 
Livesay confessed that the rules of his 
Church make two dispensations from the 
Bishop necessary in this case: one for a 
mixed marriage, the other for a marriage 
without due publication of banns. He him- 
self says that neither of these dispensations 
were obtained, and that the banns were only 
called once on the morning before the wed-. 
jog. Father Livesay,Iam compelled tosay was 


aLBeiipy ROBERT JONES v. PIL. 


14410 


a most unsatisfactory witness. The truth 


had tobe wrung out of him. He had on’ 


several occasions to be warned that he had 
taken an oath which apparently meant 
nothing to him. He is amaster of shift, 
evasions, and half-truths, and has not hesi- 
tated, when he thought it safe, to lie. The 
evidence of Father Livesay is confirmed by 
that of the Lord Bishop of Allahabad. The 
Bishop said that there ought tc have been 
two dispensations in this case, one for dis- 
pensing with the banns and the other for. a 
mixed marriage. Further he said that if 
banns were published they must be on 
three consecutive Sundays, and an interval 
of three days before. the celebration of the 
marriage must elapse after the last publica- 
tion of the banns. 1t is trae the Bishop 
went on to say that although this marriage, 
carried out as it was in complete disregard 
of the rules of the Church, was gravely un- 
lawful, it would nevertheless, according to 
the Canoh Law of the Roman Church, te 
valid. This is a distinction unknown to 


‘civil law. There wasevery element of clan- 


desiinity about this marrige. Public policy 
demands the utmost publicity before a mwr- 
riage can be performed. The Christian 
Marriage Act makes it clear, in cases where 
marriages are performed by persons other 
than those who have received episcopal 
ordination, that the greatest publicity must 
be accorded to intended marriages. This is 


necessary in order that any impediment to’ 
a marriage may be revealed and that every 


one who is interested may be informed of it. 
A clandestine marriage has always been’ 
abhorrent to the law. Section 5, Christian 
Marriage Act, in the case of an episcopally 
ordained person does not insist on these 
precautions. The reason is that the 
Churches there enumerated have themselves: 
evolved stringent rules as to publication. 


Acsording to s. 5 any person who has rece!- 


ved epis:opal ordination, 

“provided that the marriage be solemnized accord 
ing to the rules, rites, ceremonies and customs of the 
Oburch,” 


may solemnize marriage. Section 4 provides 
that any such marriage solemnized other 


than in accordance with the provisions of. 


s. 5 shall bevoid. It is ciear therefore that 
any marriage not solemnized according to 


the rules of the church is void. It has been. 


contended by Counsel for the respondent 


that the rule of law in England, which by - 


s. 7, Divorce Act, must be taken asa guide 
by the Indian Courts, is that the non-publi- 
cation of the banns is only a ground of 


declaring the marriage void if the lack of . 
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due publication is within the know-. 
ledge of both the parties to the marriage. 
The fi English law asregards this is no. guide 
to an Indian Court. ‘Phe English dgcisions 
on this point are based on the wording of the . 
Mariiago Act in England (4 Geo. 4, C. 76 
s. 22), which provides that where persons 

“knowingly and wilfully intermarry without due 
publisakior of banns the marriage is void.” 

The English Courts have held that the 
words ‘ knowingly and wilfuly intermarry 
mean that both the parties to the marriage 
musthave knowledge of the lack of publi- 
cation, There is nothing equivalent to 
these words in the Christian Marriage Act. 
It is strenuously argued by Counsel for 
the respondent that I must in this 
case consider the Canon Law of the Roman 
Church and apply it. He contends that 
the Canon Law which declares this marriage 
“gravely unlawful but valid” is a “rule” 
of the Church within the meaning of s. 5.1 
have not been referred to any authority on 
this point and I know of none. It is impos- 
sibie so to construe the section. No civil, 
lawyer could interpret or follow the Canon. 
Law. In the early Middle Ages the Bench 
was occupied by the clergy; if the Canon 
Law had lo be applied by the Bench now, 
the clergy would again have to interpret and 
administer it. In this case, for example; 
no civil lawyer could understand the pro- 
position that a marriage was “gravely un- 
lawful, but valid” This, which appears to a 
‘civil lawyer to be a contradiction in terms 
presents no difficulty to the Canon lawyer. 
Again inthis case if I had to follow the Canon 
Law; both parties having been baptized and 
the sacrament of marriage celebrated, I 
would have to apply the principle of Canon 
Law 1118: “Whom God has joined together 
let no man put asunder.’ Thus - I 
would most reluctantly have been constrain- 
ed to hold this marriage valid on the ground 
that God;had joined together this weak-mind- 
ed European and this Indian prostitute. On 
the other hand, ifthe petitioner had not 
been baptized, the Canon Law would not 
hold these two to have been joined together 
by God though a priest- had celebrated the 
sacrament; and I could then have declared 
the marriage invalid. No doubt these laws 
are clear to the Canon lawyer, but the ċivil 
Courts would have great difficulty in under- 
standing, construing and administering 
them. They appertain to faith rather than. 
the law and must be left to the Church. 1 
have only to interpret the civillaw as enact- 
ed by the Christian Marriage Act. “Rules” < 
ins. 9 refer to those things which must be: 
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done before the ceremony of marriage can 
‘be performed. The section -deals only with 
the necessary pr eliminaries to the ceremony, 
the ceremony itself, and the*-person who 
performs it: It has nothing to do with 
Canon Law. This marriage has not been 
solemnized according to the rules of the 
Roman Catholic Church, and therefore it is 
void. 

After having arrived at the above conclu- 


"+ sion, it isclear to my mind that Father 


Livesay was not authorized to solemnize the 


‘marriage. Section 5 of the Act exempts an 


episcopally ordained person from the ordi- 
nary rules of marriage set out in s,12and 
onwards in part 3, Christian Marrige Act. A 
person who has received episcopal ordination 


“is authorized tosolemnizea marriage provided 


that the marriage be solemnized according to 


‘the rules of this church. In thiscase almost 


every essential rule of the Church has been 
deliberately broken, and therefore in my 
opinion Father Livesay was not an authoriz- 
éd person ‘ithin the meaning of s. 5of the 
Act. From this point of view too the marriage | 
must be declared void. It is unnecessiry ‘to 
decide issue No. 5in the case in view of the 
above findings. The petitioner is entitled 
toa decree of nullity of marriage on the 
ground of lack of consent and to a declara- 
tion that his marriage is void. I direct that 
a copy of this judgment be sent to the Lord 
Bishop of Allahabad for his information. 
The petitioner under the order of the court 
provided for the costs of taking the evidence 
of Mrs. Livesay, mother of Father Livesay, 
Mrs. Livesay, is dead. I therefore direct 


. that the costs given to the respondent for 


this witness should be returned to the 
petitioner. 


N.-A. Petition allowed. 
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‘ Where in a trial by Jury, one of the Jurors did 


not understand - inglish, thelanguage in which somé ` 


. = A o - * 
of the evidence wasegiyen and in- which the addresses 


of Oounsel’ were made and the charge of the 
Sessions Judge. was delivered: 
Held, that the convictions following on such a 


atrial’ could not’ be sustained. - 

Held, also, that thé effect of the incompetence .of a 
Juror is'to deny to the accused an essential part of 
the protection accorded to him by law and that the 

_ result of the tiial in the present case-was a clear 
miscarriage of justice. 

The question whether a Juror is competent for 
physical or other reagons to understand the proceed- 
ings is not a question which invades the privacy of 
the discussions inthe Jury boxor in the retiring 
room. It does not seek to inquire into the reasons 
for a verdict. If the alleged defect of ithe Juror 
could be proved at all aliunde there is noreason 
why the evidence of the juror himself should not be 
available either for or against the allegation.- It is 
open to the prosecution to produce the ` strongest 
evidence possible by calling the Juror himself to 
show that he fully understood the proceedings The 
view that any presumption of assent by all the 
Jurors to a verdict given in their presence is decisive 
of or indeed relevant to | the question, is not 
correct; the problem is whether the assent so given 
or.inferred is of a competent Juror, 3 e, nct fo 
incapacitated from understanding the proceedings as 

vito be unable to give atrue verdict acccrding to 
the evidence, - : 

The view that no evidence is admissible afier 

., verdict to establish the inability of a juror to 
- understand the proceedings, is erroneous, The duty 
of the Judge to prevent the scandal and perversion 
of justice which would arise from -compelling or 
permitting an incompetent Juror to be sworn isa 
continuous duty throughoutthe trial Mansell v. 
Reg (3), referred to, 

According to ordinary procedure in criminal 
trials the accused hase right-of challenge either 


peremptory, or for cause; and if knowing thealleged . 


defect he stands by and takes his chance of a verdict 
he is precluded from thereafter taking the objection. 
But if the cause of objection -is in fact unknown to 
him, there no reason why the court in a proper 
case should not give effect to it. ze 

` Emperor v, Rashbehari Lal, 140 Ind, Cas. 846, 
reversed. | f got . 


Appeal against the judgment of the Patna 
High Court (Courtney-Terrell, ©. J., & 
Dhavle, J.) dated the 28th June, 1932, 
Reported as 140 Ind. Cas. 846. 

Messrs. D. N. Pritt, K. C. and C. Sidney 


_ Smith, forthe Appellants. ` 


Zii, 
Eon Messrs. A. M. Dunne. K. C. and W. 


Wallach for the Respondent, 

Lord Atkin.This is an appeal by special 
leave, The appellants. were tried by the 
Sessions Judge, Patna, sitting with a Jury 
of seven. They were found guilty by a 
majority verdict of six to one on charges 
of murder and rioting. Appellants Nos. 1-7 
were sentenced to death and No.-8 to 
transportation for life. They appealed to 

“the High Court, but their appeal was dis- 
missed. The sentences on appellants Nos. 


2, 3,6-and 7 - were subsequently commut- 
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-ed bythe Local Governor to transportation ` 
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iio, 


for life. oe 
On their application for leave to appeal 
to His Majesty in Council it was asserted 


: that-one of the seven Jurors did not under- 


stand English, the language in which some 
of the evidence appears to have been given 
and in which the addresses of Counsel were 
made and the charge of the Sessions Judge 
was delivered. This contention had been 
put forward on their behalfin their appeal 
to the High Court. It was originally sup- 
ported by an affidavit upon which the lear- 
ed Judges of that court properly refused 
to rely. A second affidavit to- the same 


effect of a more reliable character was ten- ` 


dered: on the last day of the hearing, but 
was rejected astoo late and the appeal 
was as (already stated) dismissed. 

Under these circumstances an enquiry 
was by order of His Majesty in Council 
directed to be held by the High Court as 
to thetruth ofthe -allegations so made. 
The High Court reported that the Juror 
in question did not know sufficient English 
to follow the address of the lawyers and 
the Judges charge orthe English evid- 
ence, It was after consideration `of this 
report and upon this ground that special 
leave to appeal was granted. i 

On the appeal coming on for hearing 
before the Board, Counsel for the Crown 
has net impugned the correctness of the 


report and has admitted that on this finding. . 


the convictions cannot: be 
In their Lordships’ opinion this iS necessari- 
ly - the corřect view.- They think that the 
effect of the incompetence of a juror isto 
deny to the accused an essenlial part of 
the protection accorded to him by law 


maintained. 


5 


and that the result ofthe trial in the present. ` 


case was a clear miscarriage of justices 
They have no doubt that in these cir- 
cumstances the conviction and sentence 
should not be allowed to stand. They 
think itwas most unfortunate that this 


“matter wasnot fully enquired into by the 


High Court when the appeal was before 
it. Had the learned Judges been satisfied: 
then of the truth of the facts now establish- 
ed it would have been open to them under. 
the provisions of s. 423 of the Criminal 
Procedure Code ifthey so thought fit, to 
have reversed the findings and sentences 
of the Sessions Judge and ordered the 
appellants to be re-tried, a course which 
in their Lordships’ opinion would have fully 


. met the ends of justice. - 


Since the hearing ofthe case their Lord 
ships have had their ’ attentjon ” directed 
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“to the case of `'R. v: Thomas” d 
decision of the court of Criminal Appeal 
given‘on the very. date upon which this 
present casewas before their Lordshipsé 
Owing to the remarkable fact that there’ 
isno Official shorthand note of judgments 
delivered by the Court: of Criminal Appeal 
their Lordships might have been in a 
difficulty ifthey bad not had the advan- 
tage of seeing an’ advance copy of the 
report to be. published in the Criminal 
Appeal reports. In that case the appellant 
had been convicted at the Merioneth Quar- 
ter Sessions of sheepstealing. He appealed 
on the ground amongst others, that two 
of the Jurors had not sufficient. knowledge 
ofthe English language to enable them to 
follow the proceedings. His Counsel sought 
to use affidavits by the jurors in question 
to that effect. The court refused to receive 
the evidence and dismissed the appeal 
against the conviction, although on. other 
grounds they reduced the sentence. It 
would appear from the: report that the 
judgment «was based in part upon the 
well established ground that forthe purpose 
of setting aside the verdict evidenceis not 
admissible by jurors to prove what discussions 
took place in the Jury box or in the Jury 
room. It was further based upon the pro- 
position that when a verdict is delivered in 
the sight and hearing of.all the Jury without 
protest their assent is conclusively inferred. 
The suggestion was made arguendo, but 
does not seem to have been decided that if 
a Juror was disqualified ‘by law the objec- 
tion couldnot be entertained after verdict. 
If their “Lordships agreed With all the 
grounds of this decision they would have 
had to consider whether, notwithstanding 
tne lack of opposition by the. prosecution 
they would have interfered with the deci- 
sion of the High Court at Patna. But with 
the greatest respect for the learned mem- 
bers of the Court of Criminal Appeal they 
are unable to accept the reasons given for 
this decision. The question whether a 
Juror is competent for physical ‘or other 
reasons to understand the proceedings is 
not a question which invades the privacy 
ofthe discussions in the Jury box or in the 


retiring room. It does not seek to inquire’ 


into the reasons fora verdict. Ifthe alleged 
defect of the Juror could be proved at all 
aliunde there seems to: be no reason why 
the evidence ofthe Juror himself should 
not be available either for or against the 
allegation. It would seem remarkable that 
if evidence of neighbours could be given 


that a juror did -not understand English | 
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if should. not béopén to thé prosecution to 


produée the strongest evidence“possible by 
calling -the.Juror himself-to show” that he 
‘fully understood ‘the proceedings. Similar- 
‘ly ‘their Lordships are unable to accept 
the view that. any presumption. of 
assent by all the Jurors to a verdict 
given in their presence is decisive of 
or indeed relevant to the question. The 
problem is whether the assent so given 
or inferred.is of a competent Juror, i. ¢., 
in such a case-as the ‘present not so: 
incapacitated. from understanding - the 
proceedings as to be unable to give. a true 
verdict according to the evidence. The 
objection is not that he did not assent to 
the verdict, but that he so assented without 
being qualified to assent. 


--It is noteworthy that in the case of 
Ellis v. Deheer (1), evidence was per- 
mitted to be given that some of the Jurors 
though present in court ‘were not able to 
see or hear the foreman give their 
verdict, and that the evidence ofthe fact, 
was the evidence of the Jurors thenhiselvés. 
The judgments draw pointed attention: 


to the distinction between evidence of what - 


takes place in the Jury box and Jury room, 
and. evidence of what takes place in open 
court. Accepting the evidence the Court 
of. Appeal granted a new trial. -There is 
an ‘interesting case of Ex p. Morris (2), 
where a rule for a certiorari was- 
applied for to quash a conviction at 
quarter sessions on the ground that one of 
the .Jurors was intoxicated. The only 
evidence was that of a solicitor based 
on information. The Court, Phillimore 
and Walton, JJ., refused the rule on 
the ground that the evidence was in- 
sufficient, but gave leave to renew it, and 
said that if renewed there should, be an 
affidavit . as to the circumstances from one 
ofthe other Jurymen. 7 
- So far as R. v. Thomas is a decision 
as to the admissibility. of 


India there was evidence .other than that 
of thé Jurors concerned, though at the in- 
quiry someof the Jurors impugned,- were in 
fact, called. Their Lordships have'already 
stated their’ difficulty in accepting the 
view that the evidence even of the Jurors 
was inadmissible. But so- far as R. v. 


- Ü) (1922) 2 KB 113; $1.L3 K B 987; ÎL T 
431; 86 J P 169; 20L GR 625; 66 8J 537; 38 TL 


R 605. i 
(2) (1907) 72 J P 5, 


J evidence . ~~ 
of the’ Juror himself it.is true. that ib. 
does. not cover the present case, -for in ` 


As 
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Fhomas dečides ` that no evidence is 
admissible after verdict to establish the 
inability of a Juror to understand the 
proceedings . their Lordships definitely 

* disagree with it. A valuable contribution 
to the discussion is made in the case of 
Mansell v: Reg, (3) by Lord Campbell deliver- 
ing the judgment of the Court of Queen's 
Bench on a writ of error. The plaintiff in 

“error had been convicted of murder, and one 
cause of error assigned was that.the pre- 
siding Judge at the trial had directed a 
Juror not to be sworn who had declared 
himself to have a conscientious objection to 
capital. punishment; holding this to be no 
error: Lord Campbell said: — 

“We are not now to define the limits of this authori- 
ty; but wecannot doubt that there may be cases, as 
ifa Juryman were completely deaf,or blind, or afflicted 
with bodily disease which rendered it. impossible 
6: continue in the Jury box without danger to his 
life, -or were insane, or drunk, or with his mind so 
occupied by the impending death of .a ‘near relation 
thathe could not duly attend to the ‘evidence, in 
which although from their being no Counsel employed 
on either side, or for some other reason,there is no 
objection, made to the Juryman being sworn, it 
would be the duty of the Judge to prevent the 
scandal and the perversion of justice’. which would 
arise from compelling or permitting such a Juryman to 
be sworn, and to join in a verdict on the life or death 
ofa fellow creature,” aoe PAG i 


„This duty has been held to be- con- 
tinúous duty throughout the trial. Jt would 
be remarkable indeed, if what may be “a 
scandal and perversion of: justice” may be 
prevented during the trial; but after it 
has taken effect the courts are powerless to 
interfere. Finality is a good thing, but 
justice isa better. According to ordinary 
procedure in criminal trials: the ‘accused 
has aright of challenge either peremptory, 

- or.for cause; and it may very well- be 
that if knowing the alleged defect he stands 

~ by and takes his chance of a verdict he is 
precluded from thereaftertaking the objec- 
tion. But if the cause of objection is-in 
fact unknown to him; there appears to be 
no ‘reason why the court in a proper case 
should not give effect to it, : 

‘+,’ The result of upholding the objection 
is that there has been a mistrial. 
England the ordinary order would be in 
such. circumstances to award a venire de 
novo a8- in the case of R. v. Wakefield. (4) 
where a -person not qualified and not 
summoned, personated on the Jury. a 
man who was qualified and had been 
summoned. Their Lordships,. however, 

8) 11857) 8 El, & Bl 54atp. 80; Dears & B375; 
27 LJM O 4; 112 R R468. 
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think it desirable that any discfetion as'to ° 
any consequential order should be exercised. 
by the High Court, and they content them- 
selves, therefore, with humbly advising His 
‘Majesty that the appeal should be allowed, 
that the dismissal of the appeal by the 
High Court should be reversed, and the con- 
victions and sentences set aside, leaving 
the representatives of the Crown in India to 
take such steps in the matter of a re-trial 
as may be open to them there. z 
N. Appeal allowed. 
Solicitors for the Appellant :-— Messrs. 
Hy. S. L. Polak & Co. a 
Solicitors for the Respondent :~-Solicitor, 
India Office. ` ; AMANAH 
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Civil Revision No. 204 of 1931. 
September 26, 1931. 
“BTAPLES, A. J. C. | 
SURAJMAL — PLAINTIFF — 
. APPLIGANT 
h VETSUS os 
€ KASHIPRASAD AND ANOTHER— 
i DEFENDANTS—NON-ÅPPLIOANTS. | : 
< Negotiable Instruments Act (XXVI of 1881), 8. Viol 
Acceptance of hundi—Essentials—Oral acceptance- 
Validity —Mercantile usage—Conditional “payment 
after dishonour—Duty to present within four days. ` 
“In the absence of a mercantile. usage to the 
contrary acceptance of a hundi must be in writing 
and must be written on the kundi itself “and there 
does not appear to be any usage in Bombay recognis~ 
i l tances. = `w 
P Erhere a "hunt has been dishonoured and returned, 
but conditional payment is made, there is a custom’ 
that the amount paid should be refunded unless the 


hundi is again presented within four days. 


- Application for revision- of a decree of 
the Small Cause Court Judge, Jubbulpore, 

dated the 3lst March, 1931, in Civil ‘Suit: 
No. 2476 of 1930. =- . EA 
` Mr. D. N. Chaudhari, R. B., forthe Appli- 


cant. an , 
` Mr. N. G. Bose, R: B., for the Non-Appli- 
cant, et oar š 
.Order-—The facts inthis case are for the 
most part established. The applicant ob- 
tained a kundi for Rs. 700 from the first 
non-applicant Kashiprasad drawn upon the 
second non-applicant Khyaliram in Bombay» 
The date of the hundi corresponded to the 
5th of February, 1930, and it was payable 
at sight. The applicant then sent the Aundi 
to his agent Misrilal in Bombay to collect 
the amount and the hundi was presented 
to the non-applicant Khyaliram on the 7th 


Pars 


1933 - Ba 
«of February, but it was refused, the-firmof ` 
the non-applicant saying that there were:no 
funds. with the non-applicant belonging-to 
Kashiprasad. A report was then miade.té 
an Association- in Bombay, known as the 
Hindustani Merchants’ Association, which 
deals with such matters; and the hundi was 
entered on their register on the 10th of Feb- 
ruary and was then again presented by the 
Association to the non-applicant Khyaliram” 
on the lith of February, but Khyaliram 
again refused to honour the hundi or to pay 
the amount. . The Association then gave a 
certificate to the effect that the hundi 
had been dishonoured to the applicant’s 
agent and the agent thereupon at once posted 
the hundi to Kashiprasad in Jubbulpore 
with the certificate, which has been filed as 
Ex. RI: the letter is filed as Ex. P-3. On 
the same day, however, after the letter had 
been posted, the non-applicant Khyaliram 
went tothe agent Misrilal and said that hé 
had just received funds from Kashiprasad 
and thereupon he deposited the amount of 
the hundi, Rs. 700, which was entered in the 
account-books as amanat, or deposit, Misri- 
lal after crediting the amount as amanat 
at once sent a telegram, which has been 
filed as Ex. P-5, asking for the return of 
the hundi as payment had been received 
and also sént a post card, filed ‘as Ex. P-4, 
stating that after the letter had been posted 
containing the hundi tle amount was paid, 
that a telegram was sent and that the hundi 
should be returned at once. The hundi, 
however, was not’ returned and there is 
évidence.on record to show that according 
tothe mercantile custoni or usage in Bombay 
in this respect the amount deposited was 
returned after four days, namely on the 
15th of February. Then Misrilal sent -thë 
telegram which is filed as Ex.’ P-6, on the 
18th of February, stating that the non- 
applicant would not pay the amount.. ~ | 
The applicant brought his suit against 
both Kashiprasad, the draiwer of the kundi; 
and Khyaliram, the drawee, contending 
that they should both be held liable. Kashi- 
prasad did not appear. or contest the suit 
and a decree was passed. against him ex 
parte. As regards his liability there can be 
no doubt, and hé has made no appearance. 
in this. court eithér. :-The trial Court, how- 
- ever, has héld that the non-applicant Khyali- 
“tam could not be held liable and, there- 
fore, the plaintiff has made this application 
in revision. ; 

. Briefly the applicant's case was that 
Khyaliram, by paying the amount ‘to his 
agent Misrilal in -Bombay on the Hth Feb- 
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ruary, accepted the-hundi and was, there- 
fore, liable. The trial Court, however, has 
held that the acceptance was only ‘con- 
ditional namely, on condition that the hundi 


5. z~ 
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‘should be- returned within four days, and - 


that that condition was according to the’ 
local usage in force among merchants dedl. 
ing in hundis in Bombay. The Judge, 
therefore, found that Misrilal was - corréet 
in returning the amount deposited and that, 
as the hundi was not returned within four 
days, the acceptance was revoked or was 
never completed and Khyaliram could not, 
therefore, be held liable. 2 TA 

. The evidence as regards the local usage in. 
Bombay is clear and, as noted by the lower 
Court, the witnesses examined on commission 
in Bombay for both parties have deposed to 
it. The finding, therefore, that in cases of 
this kind, where a hundi has been dis- 
honoured and returned, but conditional 
payment - is made, there is’ a custom 
that the amount paid should be refunded 


unless the hundi is again presented with. > 


in four days, is correct*and must, be up- 
held. ists ot We 

It seems clear, then, that the view taken 
by the lower Court is correct and that 
Khyaliram cannot be held liable upon the 
hundi. 1 would further point out that, 
strictly speaking, there was no acceptance 
of the hundi at all by Khyaliram and that 
payment without the ‘hundi -cannot- be an 
acceptance. ‘In the first place, there cannot 


“be an oral acceptance of-a hundi or Bill 


of Exchange under s.7 of the Negotiable 
Instruments Act: acceptance must be in 
writing and must be written upon the bill 
or hundi itself: It is true that there is'no 
section in the Negotiable Instruments Act 
corresponding tos, -17 (2) of the English 


. Bills of Exchange ‘Act, 1882; but s. 7 of the “°” 


Act defines “Acceptor” and according to.that 
definition the assent of the. drawee must 
be signed upon the bill itself. Again the 
liability on the bill under s. 32. is only’ 
against the acceptor,and until an acceptance 
is complete the drawee of a- bill is under... 
no liability- to the payee. “The resson. 
for this is that there is no privity of contract . 
between the drawee and.the payee-.until 
acceptance has been made. io ee 
The only exception to this rule appears 
to be whére there is a mercantile usage that 
there. can be.an oral acceptance, but such 
a- usage appears- to -be in force only in- 
Delhi. At any rate, it has not been pleaded 
that there is. any such usage in Bombay, 
nor is there any evidence to prove such 
usage. IL would refer to Panna Lal-Lachh- 
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man - Das v. ‘Hai gopal-Khubi Ram; (1), 
regarding the mercantile usage at, Delhi. 
Apart from such. usage the law is strict, 
and the acceptance-must ‘be, as already in-. 
“dicated above, written upon’ the bill itself. 
An accéptance written upon a copy of a bill 
ig ‘not sufficient, and I would cite the follow- 
ing . passage from Ardeshir Sorabsha v. 

_Ehushaldas (2) :— 
“+ “Iw fhe ‘remaining appeals the acceptance was 
written: on copies of the bills, and that we think is 
fatal to the plaintiff's cause, Some attempt to escape 
this..result was made by Mr. Raikes but the language 
of the Act ‘istoo plain to be mistaken. It is enough 
to say that whereas s.'7 of the Act lays down that 
the acceptance shall be signed either upon the bill 
or upon one of its parts, the plaintiff's. assent was 
signed’ only upon ‘copies of the bills; and thus a 
material requirement of the law was ‘omitted “with 
the result that there was no valid acceptance.” - 

I, therefore, hold that there was no accept- 
ance of the hundi by Khyaliram and that 
consequently he cannot be held liable -on 
the hundi. The application for revision is, 
therefore, dismissed with costs. I fix Plead- 
l er’ 8 fees at Rs, 25. 


"At <- “Application Jona 
eWeri 55 Ind. Oas. 931; A Lah. 80; 94 P LR 1920; 50 
Wa 32 B 21 at p. 254. 
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_ BOMBAY HIGH COURT. 
Civil Application No. 365 of 1932. 
December 18, 1932. 
.  PATKAR AND BARLEE, JJ. - 
PNAN RAJRAJ ESHWARASHRAM- — 
A DEFENDANT-— APPLIOANT 
< VETSUS : 
“SERI SHARDA PEETH MATH AT 
DWARKA—PLAIntiIFF— 
OPPONENT. 

: ` Civil Procedure’ Code (Act V of 1908), s. 105 (2), 
“109 (a) (c)— Order reversing lower Court's decision on 
point of limitation and remanding case for decision on 
merits— Whether ‘final order'—Appealability, to Privy 
Coincil—S. 105 (2), applicability of, to appeals to. 
Privy Council—S, 109 (e), object of ` 

‘An'order reversing the decision of the lower Court 
ona poirit of limitation and remanding the case for 
decision on the merits is not a ‘final order’ passed on’ 
appeal by thé High Court within the meaning of. 
s7109 (a), Civil“Procedure Code, but an interlocutory 
order against which no appeal lies to the Privy 


(2 


ore 


cou -rRahimbhoy Saban v. Turner (1), follow- 


[Case law discussed. J 

A person, who is‘aggrieved by an order of remand 
is‘ precluded under s, 105 (2) from’ disputing: its 
correctness only if an appeal -lies against the: order, . 
and hence if nó, appeal lies to the Privy Council. 
under s. 109 (a) on the ground. that the decision of- 


the High” Court ‘is nôt a “final. order” or a ‘‘dèeree”' (P.O 
prer on-appeal by. the High Court, 8. 105 (3) would 


„have fio dpplication. | 
Section 109 (c). has’ been intended to. mest Rol 
eases—such, for example, as those in which “tho point 


raj RAT AA AK AKARANA w smaRDÄ. PEETH MATH: 


` KrishnarAyyar v, Swaminatha Ayyar (10), 
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in dispute i is not measurable by tiioney, though it may’ 
Pe-of great public or privato. importance Bavarsi . 
Parshad v. Kashi Krishna “Narain (9) and eee 
relie 


wow 


= Mr. G. C, O'Gorman (with him Messrs. H. 
D. Nanaréti and T. H. Nanavati), for the 
Applicant ii; 

Mr. H. Ci Coyajee (with him Mr. R: W. 
Desai), forthe’ Op ponent. 

Patkar, J.—This is an GA NA under 
s. 109 (a) of the Code of Civil Procedure for 
leave toappealto the Privy Council. We 
have treated this application as an applica- 
tion .for leave, to appeal under s.’ 
109, cl. (aj, and’ also under cl. (e), 
though r no specific prayer is made in the: 
application for leave to appeal under 
s. 109 (c), Civil Procedure Code. 

This is a dispute between two “rival 
claimants to the property which is in the pos- 
session of the District Judge under Regula- 
tion VII of 1827. The lower Court held that. 
the suit was. barred’ by limitation. On 
appeal, this’ Court came toa contrary con- 
clusion and remanded the suit for decision 
onthe merits. The question, therefore, in 
this application is whether an order revers- 
ing the decision of the lower Court on the 
point of limitation and remanding the case 
for decision on themeritsis a “final order” 
passed on appeal by the High Court 
within the meaning of s. 109 (a) of the Code 
of Civil Procedure. 

Several cases were cited before us. It, 
however, appears from the judgments of the. . 
Privy ‘Council in Rahimbhoy “Habibbhoy v; 





` Turner (1), Syed Mazhar Husain v. Bodha - 


Bibi (2) and Ramchand Manjimal v. 
Govardhandas Vishandas Ratanchand (3), 
that an order comprising the decision of 
the High Court wpon a cardinal issue in a 
suit, that issue being one that goes to the 
foundation’ of the suit, and one ‘that. can 
never, while that decision stands, be dis- 
puted again, is a nal order for. "the pur- 
poses of appeal to His Majesty .in Council, 
notwithstanding that there may be subordi- 
nate inquiries yet to be made in disposing of 
thesuit. The cardinal point in the suit is 
‘distinguishable from a. preliminary point, 
e g., misjoinder, limitation. Res judicata, 
which excludes evidence of essential facts, 
andan order overruling the’ preliminary 


ae 1A6; 15 B 155; 5 Sar. 639; -15 Ind, Jur. 35 
(P 

eran WAI; 5M LI 20; 6 Sar, 580 
(3) 56chid’ Ces. 302; 47 0.918; 24: OW N 121; 18 A 


: LISI; RET ae €06; 39 M- L S27, 12L W 15; 
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“point : edie’ ‘remand necessary Tor deter- 
mination -of~ those ‘essential “facis” © The 
¿order is final if it finally. disposes of: the 
-rights of the parties. .. n! 

This: question has been Tinggen by the 

‘ull Bench of the Lahore High’ Court in 

‘Sultan Singh v, Murli Dhar (4). In that 
case the first Court dismissed thé: plaintiffs’ 
‘suit on the ground that plaintifishad no locus 
‘gtandi to sue. The High Court on appeal 
‘yéversed this finding and rem ‘anidéd the case 
¿for decision.on the merits, Tt was held- that 
-the orderin that. case to: the effétt that the 
plaintiffs had established their, locus standi 
‘to bring the action, being purely ‘a pre- 
‘liminary point and ‘Tot: dealing with the 
-merits‘of the dispute, could not be: consider- 
ted, as the principal. matter in controversy 
‘within the meaning” of. ‘the ‘rule 
laid down by the - Privy Council “and 
was’ uot, therefore, a “final decree” within 
‘the meaning of 5. 
Civil’ ‘Procedure. _ 
“ It isontended on behalf of the appellant, 
‘that the point’ of limitation is a cardinal 
‘point with regard to the’ rights of ‘the parliés 
-and if the decision of the Privy Countil be 
‘ultimately’ in favour of the’ appellant. “the 
‘duit. will .be décided on that point. ‘alone. 
‘Theré seems fo bé' Some conflict’ ‘of view ds 
‘to the test to be applied in deciding as to 
‘whether the order is final order. or, an in- 
‘térlocutory order. 


- It isobserved by Sir Shadi Lal, 0. J Jn 


Sultan Singh v. Murli: Dhar (4); as. follows 
“ip. 334%) — > 
EER, According to one abe. which appears’ to havé beén 
adopted by: the OalcuttwHigh Court, the testis whe- 
ther the decision of the trial Court, it restored’ by ;the 
Privy Council, would put an end to ‘the suit altogether. 
‘If this view is to prevail, almost every order ofremand 
‘révérsiag thé dismissal: of a suit oa a preliminary 
point would: beappealable to the Privy Council. : The 
other view is that no order. can-be treated as final 
unless, it finally determines the tights of. the part- 
des. 
-$ The same view was expressed by Broad- 

way, J., at page 353* as follows :— ~ 
= the determining factor is not the éffect on the 


‘duit. a decision ih favour of the applicant would have 


tif ‘thé ‘proposed: appeal to ‘thé Privy, Council were 
successful, but the immediate effect on the suit of the 
‘order sought: to_be éppéaled against.” : 


-Fn the. “present case the question oftlimite- 
tion was ‘decided: against the plaintiff by 
the lowér. Gourt. “Phat finding Was revers- 
ied by-the High‘Court.-.“The -decision‘of the 

- High- Court- doés* not? “put ‘an’ end to the 
‘contentions. ofthe- ‘partiést for it: appéars: 
that a-previous :: ait ‘brought: iby, thet ‘defen 

“A 80 Ind. Cas’ 368; 5 Lah 5396: 6 Tah J 240; ATR 

1924,Lah..671;.1 Lah. Oaa. 100 (E B.. 
*Page of 5 Lah —[Ed] Se dees 
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109 (a) of, the'Code of `- 


RF 

‘ant’ abated ana he hasno’ Eh to: iiig 
‘anothér suit. - Ever if the plaintif s suit’ afr 
declaration was. thrown: out òn thé'protind 


‘of limitation; his rémédy: would be lost but 
His right ‘would not be determined, ‘aid, as < 


PAN 


if the aan ‘of’ the’ 
‘mined. The litigation: came’ to: ajah oT A 
-Court thrée times and if: was! ‘deéitied* that 
thé ‘real question betweeh the ‘parties is’ ds 
-to who‘is’ entitléd to ‘the property, and that 
-right ought to be detérmined it these, prö- 
“ceedings. ` Tt ` appears that fhe essential Or 
‘the Gardinal: point in’ the’ ase Has not béeh 
‘touched, and much tiie is lost in lit ignit ag 
‘upon an issue'whiċh does not beat: ae vont 
rights, of the- parties.’ The: -order “OF the, 
“High ( Court that the suit is within-fimne’ has 
mot finally; disposéd of the suit and: has'tesuit- 
fed in. aremand for determination of tHe 
~cardinal points in thé''casé: “i+ 

“There ‘is also anothér difficulty “in : ddw- 
-ing the‘ application ‘under, s. 109 ay A the 
‘Civil Procedure Code, as the’ eee tdééi- 
‘sions of this Court in Aben. Shak, Sabit Ahi 
y, Cussirao Babë Saheb ' Holkar“ (5)°and: 
“Mahani Ishvargar Budghar-vz-Candasén ' 
‘Amarsang; (6) have “taken ‘a: ‘view agains 
‘the contention’ of the. applicant.” a 

‘I think; therefore, that the: doido SE the 
High Court, on | “the i point. : of imitation 








@ Civil Proċedúre Pode.” it Bed 
“But itis contended’ on panbie gë ines 
plicant, thatifheis not allowed, to. appeal hE ; 
“would be precluded from’ disputing: ithe. ‘COr- 
rectness of the decision of this “Court jina 
‘8. 105 (2) of the Givil Proceduré* Gode” 
has, however, been held in Ahmad Hyeilith 
ve Gobind Krishna N arain, (7) and. Veukata- 
‘ranga Row v. N arasimha ‘Rao-(8) a that: ‘the 
‘sub-section’ does ‘not apply... to. -appéals: to 
His Majesty “in, Council. Even ‘assuming 
that this view is' not: accepted, a‘pérson ` “ho | 
is aggrieved by an order of remand is prs- 
cluded under s. 105 (2) from ` disputing its 
correctness only if an. „appeal lies against 
the order; ; And if ‘I åm”right sin the con- 
clusion: that no appeal lies to}:thé “Privy 
Council under-s. 109 (a)jèn the ground that 


the PE of, the; Migh- ‘Court: is. _ Rot a 
(5) 6.B 280. ` ; 
(618 B 548. 
(7) 9 Ind Oas. 939; EVEN at: p.392; 8 AL J 


(a) 21 Ind. Cas 841: 38 M E09; FHE 150; à (1914) M 
WN 64; SG MLJ IE ew wasi 


£918 


“final. order” or a “decree” passed on 
le by the High Court, s. 105 (2) would 
ave no application. ' 

Another ground on which: the applicant 
“would not be precluded from disputing the 
„correctness of the decision of this Court on 
‘the point of limitationis that the opponent, 
“who has now contended that no appeal lies 
against the order of the High Court on the 
ground thatit is not a final order, would 
.be-prevented by anequitable estoppel from 
contending before the Privy Council, ‘here- 
after that the applicant in this case is pre- 
.cluded unders. 105 (2) from disputing the 
-correctness.of the decision of this Court on 
“the point of limitation. I think, therefore, 
that the application does not lie under s, 
109 (a), Civil Procedure Code. 

The next question is whether the ap- 

‘plication being treated as an. application 
under s. 109 (c) should be allowed. Section 
‘109 (c) requires that the case must be certifi- 
.edto bea fit one for appeal to His Majesty 
in Council. These words have been in- 
terpreted. by their Lordships of. the Privy 
Councilin Banarsi Parshad v. Kashi 
‘Krishna Narain (9), where it has been 
‘observed that cl. (c) has been clearly in- 
‘tended to meet special cases such, for 
‘example, as.those in which the point i in 
„dispute is not measurable by money, though 
it may be of great public or private im- 
portance. A similar view is also emphasis- 
ed in Radhakrishna: Ayyar v. Swaminatha 
Ayyar (10). - 
. itis difficult to hold that the point of limi- 
tation in this case answers the test laid 
down: by their Lordships of the Privy 
Council,. 

“The abplieaton isrejected and the Rule 
is discharged with ccsis. 

Barlee,. J.—I agree and have nothing to 
a 

A, Rule darea, 

(07281 All at p. 13; & A 227; 50 WN 193; 
“JEIM‘L J 56;7 Sar 825 (P.C 
~ (10) 60 Ind, Cas. Ro; 48 LA 3]; 23 Bom. LR71; 


‘OAL 161; 40M LJ 229; 13 L W321; (1921) MW 
ETA 8 0Ls 277; 25 OWN 630; 44 M293; 29 M 
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PATNA HIGH COURT. 
Criminal Revision No. 113 of 1933, 
. jan a be ee 


l BAË NATH MARWARI—Accosap 
ee 


| EMPEROR Oosie Parry, ` 
` Penal Code (Act XLV of 1860), s, 406—Dishonesty 
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an essential ingredient of offence under—-Too narrow 
an interpretation not to be placed on the word dis- 
honest. 

Where in payment for certain cloth valued at 
Rs 43-12-0 purchased from the accused the com- 
plainantę sent him a hundred Rupee note but the 
accused did not send back any change alleging that 


money was due to himand refusing to give the 
change until the account was settled : : 

Held, that nooffence under s. 406, Penal Code, 
was committed, inasmuch as the conduct of the 


accused was not dishonest. Harry Jones v, Emperor 
(1), Krishna Rao v. Emperor (2) and Purna Chandra 
v. Emperor (3), relied on. 

‘Too narrow an interpretation should not be 
placed on the word dishonest soasto lead to sub- 
stantial injustice. 

Criminal Revision from an order of the 
Sessions Judge, Manghum Sambalpur, dated 
the 20th December, 1932, modifying an 
order of the Magistrate, First Class, 
Purulia, dated the 19th October, 1932, 

Mr. R. S. Chatterjee, for the Petitioner. 

Judgment.—The petitioner has been 
fined. Rs. 80 under s. 406 of thé Indian 
Penal Code. The facts as found are that 
in payment for cloth valued at Rs. 43-12 
purchased from him the complainant sent 
him a hundred rupee note. The petitioner 
did not send back any change alleging 
that money was due to him and refusing 
to give the change ‘until the account was 
settled. The only ques‘ion is whether the 


‘conduct of the petitioner was dishonest, 


dishonesty being an ingredient in the 
offence char ged. The learned Sessions 
Judge held that there were strong extenùa- 
ting circumstances, that the petitioner os 
is- 
honestly, and that in the moral sense.he 


can hardly be said to have been dishonest. 


The Bar were apparently unable to place 
before him any decisions which were ih 
Harry Jones v. Emperor (1), was 
a case in which books and furniture had 
been retained; complainant returned and 
demanded the article: the accused detained 
them claiming some right to them. The 
‘court held that: 
“if he had some claim, even if it turns out ‘not 
to be sustainable in law, there is no offence under 
s. 409 unless the claim is merely a pretence and 
not bona fide.” 

That was a decision of a Bench of two 


Judges of the Calcutta High Court and 
‘may be 


considered authoritative. In 
Krishna Rao v. Emperor, 73 Ind, Cas. 335 
(2), it was held by a single Judge. that 
where there was no concealment it was 
not an offence for a Pleader to’ retain in 
his hands money he had received on account 

(1) 81 Ind Cas £29; 280 W N 831; .25 Or, LJ 


(2) 73 Ind Cas, 335; 6 NLJ 149; 24 Or. LJ „S91; 
A I R 1924 Nag. 47. 


-1053, A I R 1924 Cal. 908, 


1933 - 
of his client,’ when he claimed that he 
was entitled to do ‘so in settlement of his 
fees. The decision of a single Judge even 
if it has not quite the authority of a ruling 
of a Division Bench, would nevezthless be 
entitled to respect and if I may say so 1 
am in agreement withthe principle. Purna 
Chandra v. Emperor (3), was another decision 
of a single Judge of the Allahabad High 
Court in which it was held that the accused 
retained money received by them from 4 
complainant Chidda against the debt which 
was owing to them from Chidda, and there 
was nothing to show that in do! ing this 
they acted “dishonestly. It was held that 
the fact did not establish the case under 
8. 406 of the Indian Penal Code. Again 
if I may say so I agree with the principle 
acted on, Too narrow an interpreta- 
‘tion should not be placed on the word 
dishonest so as to lead to substantial 
injustice. The Rule is made absolute, the 
conviction and sentence-set aside, and the 
petitioner acquitted. The fine if paid will 
oe refunded. 

Conviction set aside. 


‘ a 92 Ind. Cas'895; A IR 1926 All. 298; 27 Cr, 
L J 383; LRT A89 Or. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Second Civil Appeal No. 534 of 1929. 

March 7, 1932. 
: GRILLE, A.J. C. 

NATHU AND OTHERS — DEFENDANTS — 

ÅPPELLANTS 
VETSUS 
GULABCHAND AND OTHERS -- PLAINTIFFs— 


RESPONDENTS. 

Hindu Law—Joint family—Alienation of undivid- 
ed share of co-parcener—Validity—Transfer of 
Property Act (IV of 18821, s.54—Undivided share, 
whether ‘tanyible’ property —Value below Re. 100— 
Necessity of registered deed—Civil Procedure Code 
(Act V of 1908), s. 100—Question of separation, 
whether question of law -— Second appeal. 

In the Central Provinces a co-parcener is entitled 
to alienate for value his undivided interest in the 
co-parceners’ property without the consent of the 
orner co-parceners. Bhojraj v. Nathuram (1), refer: 
red to. > 

A finding that there has or has not been a dis- 
ruption of a joint Hindu family is nota finding of 
fact, and can be questioned in second appeal. It is 
an inference of the legal effect of the facts found 
Bed Prasad vy Nakchhed Prasad (2;, referred to. [De 
920, col. 2.) 

An undivided share is tangible immovable prop- 
erty and, even though it beof less than Rs. 100 
such transfer may be made by delivery of posseg= 
sion, 


‘NATHU v. ‘GULABCHAND : 


919 
Where, as in the case of an undivided share, 
actual delivery of possession may be impossible to 


be effective as a conveyance of tille, the sale- 
deed must be registered. A mere declaration of 


delivery of possession in the sale-deed would not 
be enough for the purposes ofs 54, Transfer of 
Propsrty Act. Biswanath Prasad v. 


Chandra 


Narayan Chowdhury (3), relied on. 


Second Civil Appeal against the decree 
of the District Judge, Nimar, dated the 16th 
August, 1929, in Civil Appeal No. 46 of nan 
arising ‘out of Civil Suit No. 111 of 1928, 
the Court of the Subordinate Jud ge, Second 
Class, dated the 15th April, 1929. 


Messrs. W. B. Pendharkar and J. Sen, 
for the Appellants. 

Mr. Kaluram Gangar ade, for the Res- 
pondents, 

Judgment.—The plaintiffs sued the de- 
fendants for a half-share in certain malik 
makbuza fields. The share in dispute was 
purchased from one Tutya in the year 
1894. Tutya was the cousin of the fathers 
of the present defendants. The sale-deed 
executed by Tutya in favour of the plaint- 
iffs’ predecessor-in-title was unregistered 
but it was claimed that the sale was valid 
in that being for less than Rs. 100 the trans- 
fer was made by the delivery of the property. 
Tutya died at the close of the year 1894 
and early in the following year the plaintiffs’ 
predecessor-in-title got a fresh sale-deed 
from Musammat Magan, Tutya’s widow. 
It is admitted that no ‘consideration was 
passed on this occasion, and that it was 
merely confirmatory of the sale-deed exe- 
cuted by Tutya. The plaintiffs had never 
cultivated the fields themselves but claimed 
to have let them on batai to the defendants 
who owned the other 8 annas share in the 
fields. They stated that their share was 
regularly paid up to the year before the 
suit was brought when the defendants denied 
their title and claimed full ownership. The 
plaintifis accordingly brought a suit for 
partition of their share and for possession. 
The defendants’ case was that Tutya was 
joint with his cousins until his death; where- 
as the plaintiffs had alleged that he was - 
separate. They denied that possession was 
given at the time of the unregistered sale- 
deed and, following naturally, that. Musam- 
mat Magan had no right whatever to exe- 
cute a sale-deed in 1895. They denied the 
batai contract and denied that they ever 
paid any share of the produce to the plaint- 
iffs. The trial Court held that Tutya was 
joint with his cousins, that Tutya did not 
deliver possession of the fields at*the time 
of the sale-deed (indeed the plaintiffs ad- 
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mit that they did not take, possession until 
some years after. Putya's death) and also 
held that Tutya being a joint member of a 
Hindu ‘family “did not dispose of his: share 
without the ‘consent of his’ co-parceners. 
‘The -sale-deed by Musammat Magan was 
entirely void. In subsequent mortgage- 
deeds executed by the defendants in respect 
‘of the’ .other’8 annas share in the fields in 
‘1907 and 1919 there are admissions that the 
other half of the fields belonged to the p!aint: 
iffs but these the learned Subordinate Judgé 
considered had no effect in plaintiffs’ favour 
and raised’ no presumptions as no title to 
immovable property could arise on mere ad- 
missions and that these admissions were no- 
thing mòre than an untrue statement concern 
ing non-existert facts, The Judge also dis- 
believed the plaintiffs’. story. of the batai, 
and emphasised ihe.. fact. {hat account 
books, had: not been produced although the 
plaintiffs themselves stated that all -pay- 
ments had. been. duly credited in their ac- 
count books , ‘He also disbelieved the plaint- 
iffs’ contention that they had not been paid 
anything of the batai for the last ten years 
and that this was the reason why the suit 
was brought. ‘The plaintiffs’ claim was ac- 
cordingly dismissed. as they had failed to 
prove their title to , the property. . This 
. decision wag reversed “on appeal. The firet 
reason given by the learned District Judge 
for disagreeing with the decision of the 
irial Court is incontrovertible. In the Cen- 
tral. Provinces a co-parcener is entitled to 
alienate for value his undivided interest in 
the co-parcene:'s property without the con- 
sent of the other co-parceners: Bhojraj v. 
Nathuram (1) on other points the learned 
District Judge held that the plaintiffs had 
succeeded in proving that, Tutya wasi se- 
parate from his family and that consequent- 
ly his widow was empowered to sell the 
share for the obligation. of her husband, 
and that in any case the sale by Tutya 
was legal and valid in that he had de- 
livered. “possession, even on the assumption 
that it was an undivided share. He held that 
.in the čase of an undivided share a mere 
declaration of the delivery of possession, 
such as is mentioned in the sale deed, should 
be sufficient to satisfy the law as it was 
impossible to-effect actual delivery. He, 
therefore, held that even if the separate- 
ness of "Tut; a was not proved there had 
been asale accompanied by delivery of pos- 
session .(ihe consideration was Rs. 50 only, 
and thus the requirements of: s. 54 of the 


TaD Property oe. was ka 
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„NATHỌ. v, GULABCHAND, 


‘sad v, Nakchhed Prasad (2). 


he ; he 
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He held, therefore, that the plaintiffs” title 
was established’ and gave a decree for ‘a 
declaration and-ordered the , division 10 ba 
made by the Collector. The’ defendants 
now appeal tind maintain that the decision 
of the trial Court is corr ect. 
-~ The fact.that Tutya was empowered | to 
alienate his undivided share if he so chosé 
is “nok. disputed. The first point for deter- 
mination is whether the plaintiffs have suc; _ 
ceeded in establishing the fact that Tutya-. 
was separate at the time he sold hisšhare 
in 1894. If- they have succeeded in establ- 
ishing that, the appeal must fail. Now thé- 
finding that Tutya was. separate is not a 
finding of fact, as-laid down in, Bed Pra- 
“A finding 
that there has or has not, been a. disruption, 
of a joint Hindu family is not à finding of: 
fact, and can be questioned in second ap- 
peal. It is an inference of the legal efféct 
of the. „facis found.” - The facts which have, 
been found-in this case are that Tutya had 
een living „and messing separately from: 
his brothers and though the fields were 
jointly cultivated the, produce was divided. 
The jamabandi. of .1895-96 shows the fields 
Tecorded for that year inthe name‘of Tutya’s 
widow. In the sale-deed Tutya stated 
that he was selling a half share. These to- 
gether with the admissions made by the 
defendants in the mortgage-deeds have led 
the learned District Judge to the conclusion 
that Tutya's separation in interest had been 
established: In my opinion, the material 
on Tecord is insufficient to enable these in- 
ferences to be legitimately drawn. In the | 
first place, the record in the recitals in the 
mortgagé-deeds, whatever they are’ worth, 
and they were quite irrelevant to the matter 
then under consideration, could point equal- 
Ty to the sale of an undivided share “with 
delivery of possession. Thé fact that a half 
share was specified in the unregistered sale, 
deed means nothing, since Tutya and-every 
one else knew that ona. division: his’ share 
would be’ one-half. The fact that he wis 
living separate in itself raised only a very 
vagte presumption. ‘that there had been a 
disruption i in the family. Itis nob at all ne+ 
ceésary for a state of jointness that cousins 
should ‘live ‘under “the ‘samé roof. The 
strongest point in favour of the separation 
is the fact that for one year, after -his death 
the ‘fields were recorded in thé name of hig 
widow and not in the namie of the cousins; 
This entry for one. year may be accounted 
for by the fact: that he was the sen or-mein- 
à pa 19 Tad: Cas. EBA a N b R 12; KAT R 1924 Nag. R 
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ber of the family. There are, however, 


reasons, and reasons which I consider much. 


stronger, militatifig against the theory that 
Tutya was separate. In the first. place, had 
“he been separate when he exectited «the un- 
registered sale-deed there would be no need 
for his widow to grant another sale-deed: . If 
he had separated and given possession of the 
share of the field, as his recital in the docu- 
ment would show, hisshare would have been 
demarcated and ascertainable and possession 
taken “without difficulty. Incidentally if 
he were separate there would be no need to 
sue for partition now as the plaintiffs have 
sued. The very basis of their claim is that 
it was an undivided share. It is further 
significant that the plaintiff, as a witness, 
does not claim to have taken possession 
until more than two years after Tutya’s 
_death which, in the case of the purchase of 
an<undivided share, would be extremely 
‘improbable, and finally no entry was,made 
in. the jamabandi showing the plaintiffs’ 
predecessor-in-titleé as being in possession 
of these fields until nine’years after the 
sale deed. In view of the initial presump- 
tion .of jointness in respect of all Hindu 
families I consider that the- facts which the 
plaintiffs have adduced do not warrant the 
deduction that Tutya was separate. It 
must be held, therefore, that the transaction 
of 1894 referred to an’ undivided share. 
- On this basis it is contended by the 
appellants that as the sale was admitted by 
an unregistered deed it was entirely inva- 
lid as. an undivided share éven if it was 
for less than Rs. 100, as it.is intangible 
‘property. and: does not come within the 
category of tangible immovable property. 
Broadly speaking, tangible property means 
land capable of -present possession while 
intangible property would connote rights as 
apart from rights to immediate enjoyment. 
The right of a reversioner, for instance, would 
-beintangible, but a share in the property, 
even, though undivided connotes a right of 
posséssion and enjoyment. I, therefore, 
hold that an undivided.share is tangible 
immovable property and even though it be of 


less than Rs. 100 such transfer may be made . 


“by delivery of possession. It is now necessary 
‘to ‘see whether the delivery of the property 
. was made. The plaintiff as a witness has 
admitted that he did not take possession 
-for more than two. years, and that is an 
admission that he had not taken possession of 
‘the property at the time the sdle-deed was 
“executed. The learned District Judge has, 
-however, held thatin the case of a sale of an 
-yndivided share mere declaration of delivery 
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of possession would suffice for the require- 
ments of the law as-it was not posssible to 
effect actual delivery of the property. - It 
has been laid down by Findlay, O. J. C., 


in Sarja v. Tulsi (Second Appeal No. 431 of - 


1924, decided on 6th November, 1925) that 
for the purposes of s. 54, Transfer of Proper- 
ty Act, there must be a real delivery of 
property where the deed transferring any 
property. is not registered and that mere 
constructive possession is not sufficient, 
following the Privy Council decision in 
Biswanath Prasad v. Chandra Narayan 
Chowdhury (3). In this case nothing more 
than a recital in the sale-deed that posses- 
sion was delivered is claimed. Such state- 
ment could be inserted without any attempt 
at fulfilment or without any possibility of 
fulfilment, and it has been held by their 
Lordships of the Privy Council and also in 


this court that constructive possession is 


insufficient. It would follow that where, as 
in the case of an undivided share, actual 
delivery of. possession may be impossible, 
to. be effective -as a conveyance of title, 
the sale-deed must be registered. It was 


“no doubt the realization of this necessity 


that led ‘the plaintiffs’ predecessor-in-title to 


obtain a fresh sale-deed from Tutya’s 
widow when he died. As Tutya died joint 
with his cousins, as has been found, the 
widow had no power to execute a sale-deed 
‘at all and the document executed by her 
is entirely without effect. I agree with the 
trial Court in finding that no title passed 
under either of these sale-deeds. The ad- 
mission in the subsequent mortgages cannot 
avail the plaintiffs. They were gratuitous- 
ly inserted in the mortgages in which they 
occur and are quite unessential to those 
mortgages, and I have no hesitation in‘ag- 
reeing with the trial Cour! that they were 
so inserted by the plaintiffs in dealing with 
ignorant. Bhills to bolster up a title which 
they knew to be defective.. The story also 
that the plaintiffs took no part in the cul- 
tivation of the fields, but as they had bought 
a half. share the defendants cultivated it 
for them and gave them half the produce 
of the fields and a perusal of the evidence 
shows that the produce of half of the whole 


‘fields is implied, is, on the face of it, in-_ . 


credible, The plaintiff Ratansa has said 
that at times he received the produce and 
at times deductions oh that account. were 
debited -to the defendants’ accounts in his 
own account books. These account’ books 


have not been produced.” I have no doubt - 
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wee : BS aaa OA aa 





rc 


-Ù 


-< were- then 


929 
‘that the decision of the trial Court isa 
correct one and that the findings of the 
Appellate Court tothe effect that Tutya had 
separated before he sold his share, and that, 
even if the share which he purported to sell 
was an undivided one, that recital of delivery 
of possession in the sale-deed is sufficient 
delivery of the property, are incorrect, 
` The decree and the judgment of the lower 
‘Appellate Court are accordingly set aside 
and those of the trial Court restored. The 

plaintiffs’ suit is dismissed and they will 
-pay the defendants’ costs throughout. 
= Ae nas 


ai 


fe l Decree set aside 


BOMBAY HIGH COURT. 
Criminal Reference No. 2 of 1933. 
February 14, 1933. 

: Beaumont, C. J., AND MURPHY, J. 
DAHYABHAIT NATHABHAI— 

' VETSUS - 
- .. TANGANIO MACHHI— 

Criminal Procedure Code (Act V of 1898), s: 250— 
Criminal proceeding’ brought to bring pressure on 
opponent in civil. litigation—Compensation, if can 
be awarded by trying Magistrate. 

Where the trying Magistrate is convinced that 
a criminal proceeding is started, not really bona fide, 
but with a view to bringing pressure to bear against 
& opponent in a civil dispute, the Magistrate is 
justified in proceeding against the complainant 
under s. 250, Criminal Procedure Code, - 


Criminal Reference made by the Sessions 
Judge, Surat, - - 
- Mr. B. G. Rao, Assistant Government 
-Pleader, for the Crown. 

Beaumont, © J.—Thisis a reference by 
‘the Sessions Judge of Surat under s. 438 of 
the Criminal Procedure Code in which he 
asks’ us to seb aside an order made by 
‘the First Class Magistrate of Mandvi: by 
‘which he ordered the complainant to pay 
compensation of Rs. 80 and. in default to 
suffer simple imprisonment for fifteen days 


“under s. 250 of the Criminal Procedure 


Code. He recommends that we should set 
that order aside. -The complaint in ques- 
tion was for offences under s. 447 of the 
Indian Penal Code, that is to say, charg- 
ing the two accused with criminal trespass. 
-According to- the learned Magistrate’s 
‘judgment-the ‘case. came on ‘for hearing 
on July 20,-19382, when the complainant’s 
examination-in-chief was .completed and 
the. cross-examination was reserved. There 
various adjournments, : and 


-= ultimately on August 26, the complainant 
: = made an application stating that the matter 
` ‘had kéen ' entrusted for arbitration and 
“: ‘asking: fora long adjournment with a view 
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to the case being compounded at the end 
.of the arbitration. ‘The learned Magistrate 
refused that application and acquitted the 
accused. He came to the conclusion that 
in view of the evidence of the complainant, 
which showed that accused No. 1 had been 
in possession of the land in question for 
several years, and in view of the applica- 
tion to refer the matter to arbitration, it 
was clear that the dispute between the 
parties was really of a civil nature and 
that there was no justification whatever 
for making a charge of criminal trespass 
against the accused. Accordingly he called 
upon the complainant, under s. 250 of ihe 
Criminal Procedure Code, to show cause 
why he should not be made to pay com- 
-pensation to the accused for his false and 
vexatious complaint, and he then inflicted 
the sentence on the complainant which I 
have referred to. 

. The learned Sessions Judge in his letter 
says that the view of the 
-learned Magistrate that the case was- of 
‘a civil nature and that the complainant 
‘should not have come to the criminal court 
is no justification for the conclusion_ that 
the complaint was false and vexatious. I 
entirely disagree with that view of the 
learned Sessions Judge. Experience in this 
court shows that there is a great deal of 
.abuse in this country of the criminal law, 
People with civil disputes, in my experie- 
nce, frequently attempt to harass. their 
opponents, or force them to compromise, by 
starting criminal proceedings. When there 
is a dispute as to boundaries, one party 
charges the other with criminal trespass; 
-when there is dispute between partners, 
one party charges the other with criminal . 
misappropriation or breach of trust.: Of ` 
course it may well be in some cases that 
¿civil and criminal proceedings arising out . 
.of the same matter may be prosecuted. - 
simultaneously, and it may sometimes 
happen that civil proceedings are started 
-with a view to. stifle criminal proceedings. 
But where you havea perfectly plain case 
-of criminal proceedings started, not really 
bona fide, but with a view -to bringing 
` pressure to bear. against an opponent in 
a civil dispute, I think that the Magistrate’: 
is abundantly justified ın proceeding against 


‘the complaimant under s. 250 of the Orim-.. 


:inal Procedure Code. In this case I see - 
-no reason whatever to doubt that the view | 
which the learned Magistrate took ,was 
correct. The accused ‘having. been in- 
-possessicn for several years, it is inconceiy. ` 
-able . that. the complainant. could. have 
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established a case of criminal trespass, 
and the fact that he was willing to refer 
the dispute to arbitration shows; as the 
learned Magistrate says, that the case was 
of a civil nature. That being so,eI think 
the course which the learned Magistrate 
adopted was correct, and that this reference. 
should be refused. 

Murphy, J.—I agree. 

NA. Order accordingly. 


BOMBAY HIGH COURT. 
Criminal Application for Revision 
No..460 of 1932. 

February 6, 1933. š 
Beaumont, C. J., AND MURPHY, J. 
EMP EROR — PROSEOUTOR 
VETSUS 

W. M. RIBBANS—AcovseED. 

Bombay Motor Vehicles Rules, 1915, r. 19 ()— 
Rule, if covers a tramcar which is stationary— 
‘Ordinarily’, significance of. : 

Rule 19 (1) of the Bombay Motor Vehicles Rules 
which provides that a motor vehicle shall ordinarily 
piss a tram car on the left or near side whether 
it be going in the same or contrary direction, covers 
a tramcar which is stationary. The word ‘ordinarily’ 
- in the rule denotes that the rule applies except on 
acase in which there is some impediment to 
passing the tramcar on the near side. The facts 
that there are pedestrians’ making it difficult for 
-him to pass and there is plenty of room for him 
40 pass on the right hand side, do not constitute 
an excuse for breaking the rule. 4 , 

Oriminal Application for Revision against 
‘conviction and sentence passed by the 
Honorary Presidency «Magistrate of 
Bombay. : : 

Mr. H. V. Divatia, (with him Messrs. Kam- 
dar & Co), for the Accused. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Crown. i 

Judgment.—In this case the accused 
applies in revision and asks us to interfere 
with his conviction under r. 19 (1 
“Bombay Motor. Vehicles Rules, 1915. That 
rule provides :— p% 

' “4 motor vehicle shall be driven in accordance 
with the rules of the road which require a vehiele 
to keep om the left except when passing horses 


and other vehicles going in the same. direction.. 


which should be passed on. the right and provided 
that it should ordinarily pass a tramcar on the 
left or near side whether it be going in the-same or 
contrary direction.” ' : : 


In the present Gase a tramear normally . 


‘proceeding in thesame ditection as the 


car which thè accused - was’ driving was -> 
‘temporarily “stationary “and people were. 
either getting in.or-;alighting “and, there- `- 


- fore, made it difficult’for the’.accused to 
`~ -pass the cár- ọn the. near side. < Although 
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the rule refers to a tramcar whether it be 
going in the same or in the contrary 
direction, I think those latter words are 
not exhaustive and that the rule covers a 
tramcar which ‘is stationary. The ques- 
tion really is what is the meaning of 
“ordinarily.” The accused here says that 
there were foot-passengers which made it 
difficult for him to pass the tramcar on 
the near side and that there was plenty 
of room for him to pass it on the right 
hand side. But I do not think that that 
is enough to take the case out of the rule. 
I think the adverb “ordinarily”, denotes 


. that the rule applies except in-a.case in 


which there is some impediment to passing 
the tramcar on the near side; for example, 
the road may be up or there may be a 
long. line of slow moving traffic which 
would make it impossible to pass the 
tramcar on the near side within a reason- 
able time. In the present case the accused 
had only: to slow down, or possibly to stop 
for a moment or two, in order to avoid 


-running over the people approaching the 


tramcar. There is no charge against him 
of negligent driving. The only question 
is whether he has broken the terms - of 
this rule. It is not, I think, enough: ‘for 
him to say there was no oncoming traffic 
which would prevent him: passing the 
tramcar on the right hand side, People 
who know of this rule may walk in front 
of a stationary tramcar in order to cross 
the road on the assumption that no traffic 
will be passing the tramcar‘on the right 
hand side, and if this rule is ignored, 
„people in that condition may easily be 
run- over. In the circumstances, I think 
there is no ground on which we can 
interfere with the conviction by the 
Honorary Presidency Magistrate, Mazagaon. 
The application is dismissed. 
N.-A. Application dismissed. 
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- MADRAS HIGH GOURT. 
` ‘Civil Revision Petition No. 734 -of 1929. 
3 ; February 24, 1933. ae 
_ Buastey, C. J., AND BARDSWELL, J.. 
_ MODALI ADEMMA — PETITIONER 
| versus Po aS 
LANKA VENKATA SUBBAYYA 
AND ANOTHER ~ RESPONDENTS. | 
Practice—Order of transfer of decree—When takes 


effect to-enable transferee court to.entertain applica~" 
- tion for execution —Civil Procedure Code (Act V of 


1908), Q. XXI, TT. 6, 7, 8. 


_ When a decree is transferred from--opeé: “court tó f s l 
another, even though a copy of the decree has not 
“been received by the transferee court, the decree- 
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holder is cntitled' to apply to that court for execution. 
Animuthu Chetty v, Vyapuri Panderam (1), approv- 


ed, Nanjunda Chettiar -v. Nallakaruppan Chettiar 
(2), dissented from. : 


. Civil Revision Petition under s. 25 of Act 
IX of 1887 praying the High Court 190 revise 
the order of the Cowt of the Distric! Munsif, 
Markapur, dated the 30th October, 1928, in 
E. P. No. 267 of 1928, in Small Cause Suit 
No. 328 of 1916 on the file of the Court of the 
District Munsif of Kanigiri. : . 

_ Mr. Kasturi Seshagiri Rao, for the Petition- 
er, 

Mr. .L..8. Veeraraghava Iyer, for the 
Résporidents. 3 

Beasley, ©.. J.- This Civil Revision 
Petition raises an interesting question of 
practice. It has been put before us by our 
learned brother Krishnan Pandalai, J., on 
account of a conflict of opinion of two Single 
Judges, one of Krishnaswami Ayyar;: J., in 
Animuthu Chetty v. Vyapuri Pandaram 
(1), and the other of Jackson, J., in Nanjunda 
Chettiar v. Nallakaruppan Chettiar (2). 
Our learned brother Krishnan Pandalai, 
J.,was inclinéd to agree with the earlier 
decision. 

The question is, when does an order of 
transfer of a decree take effect so as to 
enable the court to which the decree is 
transferred to entertain . applications for 
execution. This is a matter of. some im- 
portance in some cases ; and it-isso in this 
case because, if the view in Animuthu 
Chetty v. Vyapuri Pandaram (1), is to 
prevail, then the petitioner’s application for 
execution was not barred by limitation ; 
and, in my view,the question of limitation 
has:an important bearing in coming to a 
decision upon this point. In Animuthu 
Chetty v. Vyapuri Pandaram (1), the view 
expressed is that even though acopy of the 
deciee has not been received by the ex- 


ecuting Court, the decree-holder is entitled. 


to ‘apply to that Court for execution. 
Jackson, J., in -Nanjunda Chettiar v. 
Nallakaruppan Chettiar (2), takes the 
contrary view. In the formercase Krishna- 
swami Ayyar, J., says :— | 
“lam not at all sure, having regard to the provi- 
sions of rr. 6, 7-and 8 of O. XXI, that the court to 
which a decree is sent for execution is authorised 
to execute it béfore a capy of the decree is received; 
but I think there is force in the contention that, when 
_ once an order is made sending a decree to another 
.court for execution, thai by itself is sufficient to entitle 
the decree-holder to apply to the court to which the 
| decree is sent for execution ”' eight 
Jackson, J., considers that, as the court 


8ind..Cas 852: 35°M 588 at- 
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`- (2) 107 Ind. Cas, 404; 27 LW. 4293; A IR 1928 | 
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“to which the decree issent for execution has 
“no authority to execute it untilit is revived, 
it has no authority to antertain the applica- 
tion for execution. Inmy opinion, the two 
things do not necessarily go together. For 
onething, a judicial order dates from the 
time when the order is made and therefore 
the transfer of a decreeto another court for 
execution dated from the date when the 
order of transfer is made. Thereis another 
matterto be considered inthis connection 
and it is this that, if the view taken in 
Nanjunda Chettiar v. Nallakaruppan Chet- 
tiar (2), is the correct one, then the follow- 
ing position will arise: The decree-holder- 
after the order of transfer is once made by 
the court passing the decree cannot there- 
after ‘apply to that court for “execution. 
That court has finished with the matter 
and by its order of transfer has transferred 
the decree to another court. In the mean- 
while whatis the decree-holder to do? It 
may take some days to transmit the decree 
and the record and during that time what 
is to become of the rights of the decree- 
holder? He has no rights at all which he 
can avail himself of if the correct-view is 
that taken by Jackson, J., in Nanjunda 
Chettiar v. Nallakaruppan Chettiar (2). 
They are in a state of suspense and during 
the interval between the despatching of the 
decree by the transferring court and the 
receipt of it by. the executing Court, the 
decree-holder is powerless to do anything. 
That may bring with it the following un- 
fortunate results. The decree-holder has 
_a period of time given to him during which 
to execute his decree and after that time has 
expired heis barred by limitation. It seems 
to me that, if the executing Court cannot 
entertainan application bya decree-holder 
for execution until the receipt of the decree 
and the order for transfer has been passed 
two or three days previously, the period 
of limitation given to a decree-holder is 
thereby reduced ; because although within 
time at the date of the order of transfer he 
may be out of time at the date of the receipt 
of the decree by the executing Court and 
I know of nocase where a, period of limita- 
tion once given to a person can be abridged 
though there arenumerous cases where the 
period is extended. This seems to: me to 
‘answer this question. In my opinion, the 
view taken in Animuthu Chetty v. .Vyapurt 
Pandaram (1), isthe correct+one. That 
being so, the Civil. Revision Petition must 
be allowed, with costs. * . 
Bardsweli, J.—I agree. 
~ N, KA ae 


Petition allowed, * 
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_ BOMBAY HIGH COURT. 
First Civil Appeal No. 14 of 1927. 
l “November 18, 1932.  ~ 
BAKER AND Ranenexar, JJ. f 
SHIDRAMAPPA NILAPPA UJABAMBE' 
— DEFENDANT—APPELLANT i 


versus : 
NEELAVABAI CHANBASAPPA 


f — PLAINTIFF — RESPONDENT. 

Hindu Lau—Succession—Bombay School—Sister 
and brother's widow—Preferential heir—Hindu Law 
of Inheritance (Amendment) Act (II of 1929);—. 
Applicability. 

According to the Bombay School of Hindu Law, 
as between the sister of the propositus and his 


brothers widow, the former is the preferential heir. - 


The place assigned to the sister in the Bombay 
Presidency was not intended to be altered by Hindu 
Law of Inheritance (Amendment) Act, 1929, inas-. 
muchas the Act contemplates the-succession after. 
the father’s father and leaves the law as to the 


order of succession before father’s father undisturbed, 


and in Bombay the sister takes immediately after 
father’s mother and before the father's father, |p. 
927, col, 1.) | “A ' 
“First Civil Appeal from a decision of the 


First Class Subordinate Judge, at Shola- 


pur, in Civil Suit No. 2415 of 1924, 

Mr. W.B. Pradhan, (with him Mr, P. S. 
Bakhale), for the Appellant. 

Messrs. G. S, Mulgaonkar and KN, 
Dharap, for the Respondent. 

Baker, J.—A preliminary question 
arises in this appeal as to who is the heir of 
respondent No. 1, Bhagirthibai, the original 
plaintiff. The contest is between Neelava, 
respondent No. 4, whois the widow of Chan- 
basappa, the separated brother of Bhagir- 
thibai's husband Shivlingapa, and Shivling- 
appa's three sisters Akavva, Sangava, and 

- Kushava. The point is of importance as 
Neelava supports the appellant, and there- 
fore if she is found to be the heir of 
Bhagirthibai there is not likely to be much 
oppostion to the appeal. Itis settled law 
inthe Bombay Presidency that the sister 
inherits immediately after the father's 
mother and before the father's father under 
the Mitakshara. But it is contended that 
her place in the order of succession is 
affected by Act 11 of 1929, Hindu Law of 
Inheritance (Amendment) Act, s. 2, which 
provides that a son's daughter, daughter's 
daughter, sister, and sister's son shall, in the 
order so specified, be entitled to rank in the 
order of succession next after a father's 
father and before a father’s brother. If, 
therefore, this Act is literally interpreted the 
effect is to place the sister in a lower 
position than that which she at present 
occupies in the Bombay Presidency where 
she succeeds before the father’s father and 
before the brother’s widow as laid down in 


> 
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-Rudrapa v. Irava (1). 


Act-the sister must rank in the order of 
succession aftera father’s father, andthe 


‘other, which isthe view adopted by Sir 


Dinshah Mulla in his Hindu Law, is that her 


“place in the order of succession is not 


affected by the Act, for the Act contemplates 
succession after the father’s father while her 


place as determined by a seriesof decisions - 


since 1865 is immediately after the father’s 
mother. 
that nothing in this Act shall affect any 
special family or local custom having the 
force of law. Itis argued that the position 
ofthe sister in Bombay depends not on any 


special local custom but onthe interpreta- 


tion of thé texts by this High Court in a series 
of decisions. '' . 
The object of the Act wasto legalise the 


position of certain heirs including the sister 


andit was not intended to change for the 
worse the position which the sister holds in 
the Bombay Presidency. This is perhaps 


not so clear from the Act, as it might be; 


although it says in para. 3 (a): “Nothing in 
this Act shall affect any special family or 


local.custom having the force of law.” If, 


therefore, the position of the sister in the 
Bombay Presidency is regarded as deperid- 
ing on local custom, it would not be affected 
by the Act. The view taken by Sir Dinshah 
Mulla in his Hindu Law, 7th Edition page 
‘40, is that the place of the sister in the order 
of succession is not affected by the Act, for 
the Act contemplates succession after the 
father's father, while the sister's place as 
determined by a series of decisions since 
1865 is immediately after the father's 
mother: — find ae 

“Tn cases governed by the Mitakshara, this appears 
tobe the only way of supporting the old order of 
succession. It cannot be saved on the ground of 
‘custom, for otherwise a sister in the Madras 
Presidency should still'rank as a bandhw‘on the ground 
of custom, shehaving been recognized-as such in that 
Presidency for upwards of half a century. This 
difficulty cannot arise in places where the Mayukha is 
the overruling authority, suchas Gujarat, the island 
of Bombay and North. Konkan, for the Act applies 
‘only to cases ‘subject to the law of the Mitakshara.” 

16 would, thereforé, in view of the opinion 
of Sir Dinshah Mulla, which, though- not 
binding on us, is entitled to great respect, 
be unsafe to exempt the sister in Bombay 
from the operation of Act JI of 1929, on the 
ground of custom, but apart from this in 
view of the fact that the Act, if literally 
interpreted, while designed to improve the 
position of. the. sister, has actually the 
contrary effect in Bombay, I would adopt the 
_ )-28 B-82; 5 Bom L R676. | 


There are two view. 
- possible, one, that in view of the words of the 


Under s.3 ofthe Act it is provided: 


. 


‘prevailing in the 
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view thatthe Act was not intended to affect 
the position of the sister in Bombay, and this 
being so, the sister is the preferential heir to 
the brother’s widow. 
Akavva, Sangaya and Kushava are the heirs 
of the deceased and their names should be 
added on the record in her place. 

` Rangnekar, J.—This appeal raises an 
important preliminary question under Act 


II of 1929 entitled the Hindu Law of’ 


Inheritance (Amendment) Act, 1929. 

t- Respondent No. 1 Bhagirthibai succeeded 
in getting adecree in the trial Court for 
possession of a house belonging to her. 
deceased husband Shivlingappa. Defend- 
ant No. 4has appealed from the decree, 
Pending the appeal respondent No. 1 died. 
‘Thereupon the appellant amended the record 


"by ‘bringing Neelava, original defendant: 


No. 3, who is a widow of a half-brother. of 
Shivlingappa, and three sisters of Shiv- 
lingappa as heirsand legal representatives 


_of Bhagirthibaionrecord. Mr. Mulgaonkar, 


who appears for the sisters, contends that as 


‘between Neelava and his clients his clients 


are preferential heirs under the Hindu Law 
Bombay -Presidency, as 
Neelava comes inas an heir onlyas the 
widow of gotraja sapinda.' The question 
thus raised has to be determined by this 
court under the provisions of O. XXII, r. 5. 
The question shortly is, whether as between 
a sister of the propositus and his brother's 
widow, who isthe preferential beir. 

But for Act Il of 1929 the question in 
Bombay could have admitted of only one 
‘answer and it is clear on the authorities that 


‘the sister would succeed before the widow of 


a gotraja sapinda. Mr, Dharap, however, 
who appears for Neelava, says that the order 
of succession prevailing hitherto is altered by 
this Act. i f i 

The Act applies only to cases “subject to 
the law of Mitakshara.” The relevant 
sections are ss,2 and 3, which run as 
follows:— ` : 

“2, A son's daughter, daughter's daughter, sister, 
sister's and son shall, in the order so specified, be 
entitled to rank in the order of succession next after 
father's father and before father’s brother.” 

Then comes the proviso under s. 3, and cl. 
(c) of it runs as follows:— | 

“Nothing in this Act shall—(c) enable more than 
one ofeeveral persons [son's daughters, daughters’ 
daughters, sisters or sister's sone] to succeed by 
inheritance to the estate of a deceased Hindu male 
‘which by a customary or other rule of succession 
descends to a single heir.” 

Mr. Dharap says that under the Act the 
sister is postponed to a widow of the gotraja 
sapinda. He says that the heirs mentioned 
in s, 30f that Act'come in only after the 
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father’s father, and therefore the position of 
the heirs before father’s father in the order 
of succession is left untouched. That being 
the case he argues that the widow of the 
brother “comes before - father’s father in 
Bombay, and therefore a fortiori must be 
preferred to the specified heirs mentioned in 
8.2. The question is whether on a proper 
construction of the Act the sister comes after 
` the widow of gotraja sapinda. ‘ 

Inconstruing a statute itis permissible to, 
look for the purposes of enactment the 
mischief or defect to be prevented, the 
remedy and the reason of the remedy which 
the Legislature intended to apply should be 
looked for. In Heydon’s Case (2) it was 
unanimously resolved by Sir Roger Manwood, 
Chief Baron, and the other Barons of the 
Exchequer (page 7b): i 

“that forthe sure and true interpretation of all | 
statutes in general (be they penal or beneficial, 
restrictive or enlarging of the common law,) four 
things are to be discerned and considered: — 

Ist. What was the common law before the making 
of the Act? . ` 
` 2nd. What was the mischief and defect for which 
the common law did not provide ? : 

3rd. Whatremedy the Parliament hath resolved 
and appointed to cure the disease of the common- 
wealth. . ae i 

And 4th, The true reason of the remedy; and then 
the office of all the Judges is always to- make such > 
construction as shall suppress the mischief, and 
advance the remedy, and to suppress subtle inventions 
and evasions for continuance of the mischief, and pró 
privato commodo, and to add force and life to the cure. 
and remedy, according to the true intent of the makers 
of the Act, pro bono publico.” | a 
It is, therefore, permissible to consider 
what was the exact state of the law at the 
time the Hindu Inheritance (Amendment) 
‘Act was passed. i ; We 
` Itisclear that asregards female heirs 
the position prior tothe Act was as follows: 
In Bengal, Benares, and Mithila, none but 
those expressly mentioned in the Mitakshara 
can inherit. They were widow, daughter, 
mother, paternal grandmother, and paternal - 

- great-grandmother. Thesister was no heir 
in these places. In Madras’ in addition to 
the abovenamed certain other female heirs 
are recognised as bandhus. They could 
only succeed inthe absence of preferential 
‘bandhus. Among these were son's daughter 
and daughter's daughter. Sister came in, 
‘but only as a bandhu. In Bombay 
daughters of descendants, ascendents, and 
collaterals within five degrees inherit as 
‘bandhus in the order of propinquity, but it 
must be noted that they cannot inherit if 
any of the nine bandhus expressly méntioned 
in the Mitakshara are alive. As tothesister, 
she is recognised asa gotraja sapinda both in 
~ (2)(1584) 3 Co. 7a, i ‘ : 


1938 


the Mitakshara andin theMayukha: See 
Bhagwan v. Warubai (2). It is also 
recognised in Bombay that the sister comes 
before the widows of the gotraja sapindas, 
and her position in the order of sucfession is 
after paternal grandmother, but before 
‘paternal grandfather. 
and daughter's daughter were recognised as 
heirs only in the Bombay and Madras 
Presidencies, but only as bandhus. Sister's 
son similarly ranked only asa bandhu. As 
to a widow of a gotraja sapinda, the position 
in Bombay is that she inherits after the 
“compact series of heirs” and after the 
sister and half-sister, but subject’ to the 
rule that there is no existing gotraja sap- 
inda within the sixth degree of the line 
to which her husband belonged, the widow 
taking the place which her husband, if 
alive, would have occupied. 

That being the position, the question is, 
‘what was the object of the Act of 1929? 
Mr. Mulgaonkar wanted to refer to the pro- 
ceedingsin Council at the time the bill 
was discussed and to the speeches made 
in connection therewith. Butas laid down 
by the Privy Council in Administrator-Gene- 
ralof Bengalv. Prem Lal Mullick (4) pro- 
ceedings in Council whilst Statuteis being 
enacted are not relevant and cannot be 
looked at by the court on the 
construction of the Act. 


“On a careful consideration of the Act aga 
whole it seems tome that it was enacted 
to bring in certam heirs, e. g, a son's 
daughter, daughter’s daughter, sister and 
sister's sonon the principle of propinquity 
before certain other heirs who hitherto were 
recognised as preferential heirs in the order 
of succession in certain places although 


question of 


they were more remotely connected with’ 


the propositus by ties of blood. In my 
opinion the Act contemplates the succession 
after the -father's father and leaves 
the law as to the order of succes- 
sion before father's father undisturbed. 
Where thereforeas in Bombay since 1867 
sister is assigned a special place and takes 
before father’s fathar, can it be contended 
that the Legislature intended to degrade 
her, to take away from her superior and 
vested right she hal and to allow other 
heirs to supersede her? To hold that the 
order of succession before father’s father has 
been altered I wouldexpect quite different 
language than is found in the Act. In 


32 B 300: 10 Bom. L R 389 


(4) 22 I A 107; 22 O 788; 6 Sar. 603 (P O). . 
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Watton v. Watton (5) Sir J. P, Wilde said 


(page 228*): , ; 
' “When aStatute is passed creating new rights, 
it ought, if possible, to be so construed as not to 
extinguish existing rights.” 

In Randolph v. Milman (6) Kelly, O. B., 
said (page 113 |) :— | 

“Now, we agree with the principle of law stated 
by Sic Roundell Palmer af the outset, that vested 
rights are not to be taken away without express 
words or necessary intendment or implication” | 

In Houghv. Windus (1) Bowen, L. J., said 
(page 237 t) :— ; 

“the recognised rule is that Statutes should be 
interprated if possible so as to rospect vasted rights " 

The Legislature mus tnot be supposed to do 
a palpable injustice. In Hx parte Corbett 
(8) Brett L, J. observed as follows (page 
1298) :— : 

ick also that there is a general rule ofcon- 
struction of Statutes which is applicable to this 
matter, namely, that unless you are obliged to dose 
you must not suppose that Legislature intended 
to doa palpable injustice ” i 

The consequence of accepting Mr. Dha- 
rap’s argument would lead to so manifest- 
ly an unjust result that I should pause 
before I proceed to adopt this construction, 
of the Act. It seems to me it isin the last 
degree improbable that legislation would 
disturb the general system of law prevail- 
ing -in Bombay in regard to the order of 
succession before father’s father. 


Mr.:Dharap says that vested rights are 


expressly taken away ab the rights of the. 
other heirs after father’s father are express- 
ly taken away. That maybe and that is 
all that, it seems to me, the Legislature 
intended todo. It seems clear to me on a 
reading of the Act that the intention was to’ 
alter the recognised order of succession, 
only after father’s father and to leave tha 
heirs before him untouched. Mr. Dharap- 
argues that the result of adopting this 


construction would be to put even a son's’ 


daughter and other persons mentioned in. 
8. 3 before the sister before the widow of. 
a gotraja sapinda. I do not think so. Be- 
fore.the Act these other heirs came in, 
as I have pointed out, only as bandhus,. 
and the Legislature by this Act has given. 
them a better place. That cannot and does 


not necessarily mean that, because in Bom- 


(5) (1866) 1 PD 227. 


(6) (838) 4 OP 107; 38 LJ OP8&;17 WR: 
ž, 
(7) (1884: 12 Q B D 2241:53 LJ QB 165;50L T: 


312: 32 W R 452; 9 Marrell. 
(8) 1890) 14 Oh. D 122; 49 LJ Bk. 74; 42 L T 164; 


28 W R569. 
*Page of (1866) L. R. 1 
Page of (1868) L,R.4 O. P.—~[Ed. 
{Page of (1834) 12 Q B. D.—-i Td | 
§Page of (1888) 14 Ch. D.—[ÆEd.] 
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bay the sister is.recognised as coming before 
the widow of gotraja sapindas, therefore it 
must follow that the other persons mention- 
edin s. 3 would ipso facto come before the 
widow of a gotraja sapinda. 
“This brings me to the proviso. The pro- 
viso saves a. local custom having the force 
oflaw. If necessary I would be prepared 
to hold that asister in Bombay is assign- 
ed-a fixed place onthe ground ofa local 
custom having the force of law. The cases 
in Bombay clearly show thatitis after all 
on usage that the right of a sister is based. 
In Mulji Purshotum v, Cursandas Nath (9) 
after. referring to the. well known case of 
Vinayak Anandrav v. Lakshmibai (10) de- 
cided in the Supreme Court in 1861, Sir 
Lawrence Jenkins observed (page 573 *) :— 
_ “The ratio however, of the decision appearsto me 
to be this, that in Bombay there was a general usage 
under which sisters were preferred to male cousins, 
and thatif this could not. be supported by the text 
of the Mitakshara, a point on which no certain 
pronounvement was made, still it had the express 
sanction of the Mayukha which alone,was sufficient.” 
In Rudrapa v. Irava (11), the same learn- 
ed Chief Justice puts the matter beyond 
doubt. That'was a case from Dharwar, and 
it was held that the ‘sister should be pre- 
ferred as an heir to a brother’s widow. At 
page 86t. Sir Lawrence Jenkins observ- 
’ “Jt has been urged before us that in other districts 
of the Presidency the sister's succession is governed 
by the Mitakshara, which does nst name the sister. 
As against this, reliance has been placed on the 
interpretation of the Mitakshara by Baldmbhatta and 
Nanda Pandita, who maintain that sisters are in- 
cluded in ‘brethren’ according to.the true rules of 
Sanskrit exegesis ; and in support of its applicability 
in the Bombay Presidency reference has been made 
to the opinion ;of Sir Michael Westropp. It is further 
contended that for the purpose of a sister's succession 
the rule of the Mayukhs is not limited to Gujarat and 


the Island of Bombay, but is also of authority in - 


other districts of-the Presidency. That there is a 
usage, under which the sister succeeds as an heir 
when outside Gujarat and the Island of Bombay, is, 
we think, beyond doubt; the struggle has been to 
reconcile that usage with the Sanskrit commen- 
taries,-but in view of .the decided cases it appears to 


us immaterial whether’ we invoke in support of it’ 


the rule ‘of Nilkantha or the 
Balambhatts or Nanda Pandita." 
In Bhagwan v. Warubat 


interpretation of 


8), the rule 


which ought to be follwed is laid down by- 


Chandavarkar, J., in these words (page 

312$ :— . 
“What, then is the exact place to assign to the 

uterine sister ofa deceised Hindu in the line of his 


. (9) 24 B 563; 2 Bom. LR 721. 
(10) 1BH OR 17. j3 
(11) 28 B 82; 5 Bom. L R 676. 


*Page of 24 B.—_| Ed | 
_ tPage of 5 Bom. L, R.—[Fd.] 
{Page of 32 B-—[Ed.] 
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heirs in cases governed by the- Mitakshara ? It is 
well settled now for this Presidency thatshe is an 
heir. The Mitekshara is silent as to her place, and 
it is an established rule of this court that where 
the Mitakshara is sliant or obscure, we must, generally 
speaking,dnvoke the aid of the Vyavahara Mayukha 
to interpret it, and harmonise both the works, so 
far asthat is reasonably possible. The Vyavahara 
Mayukha brings the sister in immediately after the 
grandmother. Having regard to the rule just men- 
tioned, that should te her place under the Mita- 
kehara also. Such an arrangement would not be 
arbitrary, if we bearin mind two [points emphasised 
by Vijnaneshwara in the Mitakshara.” ee 
_ It will be seen that although in Bombay 
in cases governed by the Mayukha sister 
is brought in by reason of a text, itis really 
on the ground of usage as evidenced by 
‘the text that she comes in, and under the 
Mitakshara she comes in- on the.principle 
laid. down by Chandvarkar, J. in Bhag- 
wan's case (3). Their Lordships of the 
Privy Council with regard to the commen- 
taries as a.source of Jaw observed as 
follows :— f 

“The rules of law enunciated in commentaries. are 
followed in practice in the school where their 
authority is accepted, and they have thus acquired _ 
the sanction of usage. It is therefore the duty of 
British Indian Oourta to treat these rulesas law -in 
the province in which they are recognised, even if 
they appear to proceed on a wrong interpretation ' 
of the Smritis, the reason being that under the Hindu 
system of law clear proof of usage will outweigh 
the written text of the law" (Mulla's Hindu Law, 7th 


Edn , page 10). 
Ido not, therefore, think that the place 
assigned to the sisterin this Presidency 
was intended tobe altered by the Act, and 
that-in any case her position is saved by 
reason of the proviso. I think, therefore, 
the sisters are preferential heirs than 
Neelava, and therefore their names should 
be retained on the record and that of 
Neelava struck off. | 7 

I have come to this conclusion not with- 
out some hesitation, Undoubtedly there 
is force in‘ Mr. Dharap’s argument that. 
a literal rendering of the proviso or of 
the Act would show that the sister's . posi-, 
tion as heir is affected. If it was the 
intention of the Legislature to leave the 
order of succession prevailing in Bombay 
before father’s father unaffected, as I think 
it was, it is unfortunate that more apt 
language has not been employed in this 
respect. (After discussing the merits of 


the case his Lordship dismissed the 
appeal with costs.) 
NA. Appeal dismissed. . 
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CALCUTTA HIGH COURT. 
< Second Civil Appeals Nos. 357, 358 and 359 
; of 1930. 
April 14, 1932. 
MITTER AND BARTLEY, JJ. œ 
AKHOY KUMAR SUR — APPELLANT. 
VETSUS 
CORPORATION or CALCUTTA— 
RESPONDENT. 
Caleutta Municipal Act (III of 1928), s. 159 2)— 


Owner of bustee lands —-Assessability—Existence of 


middle man between owner of bustee and owner of 
huts inthe bustee—Whether recognized by the 
Act. 

Where the owner of certain bustce lands on being 
assessed under the Calcutta Municipal Act, contends 
ed that he was not the owner of the bustee but that 
the real owners were certain tenants to whom he 
sublet the premises in question and while they 
paid small rents to him he had to pay moreto the 
Corporation by way of assessment than he got from 
his tenant: 

Held, that in view of the provisions of s. 159 (2) 
of the Act there wasno case of hardship or pre- 
judice. 

The Calcutta Municipal Act does 
recognize the existence of amiddle man 
the owner- of the lands in which the bustee is 
situated and the owners of huts in the bustee. 


not really 


Appeal against’ original orders of Small 
Cause Court Judge, Sealdah dated the 2nd 
April, 1932. 

Messrs, Khitish Chandra Chuckerbutty, 
Panchanon Ghosal and’ Benoy Krishna 
Ghosh, for the Appellant. 

Mr, Krishna Lall Bannerjee, for the Res- 
pondent. 

Judgment. — SMA three appeals have 
been preferred by one Akhoy Kumar Sur, 
who is said to be the owner of three bustee 
lands situate in Nos. 1], 12 and 48, Old 
Ballygunge Ist Lane, against the order of 
the Small Cause Court Judge of Sealdah 
by which he dismissed the appellant's 
objection regarding the assessment of the 
bustee lands. The appeals are preferred to 


this court under the provisions of s. 142, _ 


el, (8), Calcutta Municipal Act (III of 1923). 
The contention which has been put forward 
in appeal before us is that the appellant 
is not the ‘owner of the bustee but that 
‘tthe real owners of the bustee are certain 
tenants to whom he has sublet the pre- 
mises in question. Asthey pay very small 
Tents to him the result of the assessment 
in these casés hasbeen that he (the appel- 
Jant) has to pay more to the Corporation 
by way of assessment than he gets 
his tenants. Itseems, however, that in 
no stage of the proceedings before this the 
appellant in these three appeals ever dis- 
criminated between the “position of the 
owner ofa  obusteeand the owner of the 
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43, Old Ballygunge Ist Lane. 
“ here said that some other 


_ofhuts inthe bustee. 
between: 


from. 
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land in which the busteeis situate?’ On: 
the other hand headmitted in his deposi- 


tion oncommission that he was the malik 


11, 12 and 

He now- 
person is the 
as distinguished from 


ofthe bustee lands of Nos. 


owner of the bustee 


the owner of the bustee lands. There is 
really no case of hardship or prejudice 
if we look to the provisions of s. 159, cl. 


(2), Calcutta Municipal Act, which distinct- 


ly provide that:— 
“Whenever the consolidated rate is leviable upon 
a bustee the owner of the land contained within such 
bustee may recover from the owner- of each 
hut standing thereon one half of the consoli- 
dated rate payable in respect ofthe land on which 
the hut stands and iii; the entire consclidated rate 
payable in respect of the hut.” 
The Calcutta Municipal Act does not 
really recognize the existence of a middle 
man between the owner of the lands in 
which the bustee is situate and the owners 
In these circumst- 
ances it seems to us that there is no real 
substance inthe objection which has been 
taken in these three appeals. The result 
accordingly is that the appeals fail and 
must be “dismissed, Having regard, how- 
ever, toall the circumstances there will be 
no order as to costs. 
NA, Appeal dismissed. 
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MADRAS HIGH COURT. 
Appeal Against Order Nos. 281 and 312 
of 1932. 

February 28, 1933. 

Brastey, O. J., AND BARDSWELL, J. 


_KAMARAJA PANDIA NAIOKER AVL., 


ZAMINDAR or BODINAICKANUR— 
DEFENDANT — APPELLANT 
versus 
S. KAMARAJA PANDIA NAICKER 
AND OTHERS —DECREE-HOLDER AND OTHERS 
— DEFENDANTS —RESPONDENTS, 


Civil Procedure Code (Act V of 1908), r. 47—Ex- 
ecution of decree— Finding that court has ‘jurisdiction 


.to execute and that application was -not time-barred 


— Appeal, competency of. 
Where to an application for execution of a decree 
the respondents raised two objections, namely, that 


, the court had no jurisdiction to execute the decree 


and that the application was barred under s 48, Civil 
Procedure Code and the Judge, found against the 
respondents on, these points : 

Held, that no appeal lay against the findings of the 
Judge inasmuch as the Judge had not passed any final 
order in execution. Venkatagiri Iyer v. Sadagopa- 
chariar (1), followed. 

Appeals against an order of the Court 
of the Subordinate Judge of Dindigul, dated 


the lith April, 1932, and made in E. P. No. 


930 | 
5 of 193], and in E. A. No. 193 of 1931 in E. 
P. No. 5 of 1931, respectively in O. S.No. 31 
of 1902 on the file of the Court of the Sub- 
ordinate Judge, Madura (West.), 
Mr. S. Srinivasa Ayyangar, for Mr. K. 
Rajah Ayyar, for the Appellant. f 
-Messrs. B. Sitarama Rao and P: N. 
Appaswami Iyer, for the Respondents. 
Beasley, C. J.—The preliminary objec- 
tionis taken in this appeal that no appeal 
lies. Theseare ` execution proceedings and 
the appellant raised, besides other objec- 
tions, two legal objections, namely (1) that 
the court had no jurisdiction to execute the 
décree and (2) that the execution petition 
was barred by the twelve years’ rule of 
limitation. On both these points, 
learned Subordinate Judge found against 


the appellant. The appellant has, therefore, 


filed this appeal. 


' The preliminary objection is taken that 


no appeal lies from these findings of the 
learned “Subordinate Judge. In my view, 
the preliminary objection must succeed. No 
final orderhas been passed in execution by 
the learned Subordinate Judge. He has 
merely dealt, with the two legal objections 
which were raised in the course of the ex- 
ecution proceedings. By his order he has 
“not stopped execution prcceedings from 
going on. What he has done quite obvious- 
ly is to make an order that they are to go on 
to a final determination. In my view, the 
learned Subordinate Judge has made no 
order as yet which can be the subject ofan 
appeal. I am supported in this view by 
the judgment in Venkatagiri Iyer v. Sada- 
gopachariar (1). For these reasons this 
appeal must be dismissed with costs, A. A. 
A. No. 312 of 1932 is also dismissed with 
costs. 2 ee | 

Bardswell, J.—I agree. . 

N. K-A. ' Appeal dismissed. 

(1) l4 M L J 359. 


CALCUTTA HIGH COURT. 
Criminal ee Petition No. 23 of 
1932. 4 
April 6, 1932. 
MALLIK AND REMFRY, JJ. 


GOLAM RAHMAN KHAN AND OTHERS— ` 


ACOUSED — PETITIONERS 
VETSUS - 


EMPEROR — Opposire PARTY. 
Criminal Procedure Code (Act V of 1898), 3 208— 


Applicatiên under, for “production of Pelice diaries—` 


Duty of Magistrate to take step 
pons h : 


for their produc- 
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A Magistrate, on receiving an application under 
s. 208, Oriminal ProcedureiCode, for production of 
Police diaries, is bound to.take steps for the 


. production of the documents wanted by the accused 


unless he deems it unnecessary to do so. 
e 


Mr. Hiralal Ganguli, for the Petitioners, 
Messrs. Khondkar and Monindra Nath 
Mukerji, for the Crown. 


Mallik, J—This Rule arises out ofan 


. application for the transfer of a case or 


in the alternative for an order on the 
Magistrate directing production of two’ - 
Police diaries. It appears that the peti- 
tioners who were prosecuted under ss, 807, 326. - 
and 120-B, Indian Penal Code, applied to 
the Magistrate under s. 208, Criminal Pro- 
cedure Code, for calling for two Police’ 
Diaries. This was on 18th December, 1981, 
andthe learned Magistrate onthe petit- 
ioner’s application passed an order: “Call 
forthe record.” When on 7th January, 
1932, the next day forthe hearing of the 
case the diaries were found not to have: 
arrived, the petitioners again put in a 
petition before the Magistrate by which 
they renewed their prayer adding that 
the two Sub-Inspectors (one of whom was, 
mentioned by name in the petition) -who 
had been in charge of the- thanas might 
be summoned as witnesses to produce: 
the diaries. The learned Magistrate reject~ 
ed this prayer onthe ground that the peti- 
tioners had not prayed before for issue of. 
summons onthe Sub-Inspector who was’ 
named in that petition. : 

The order of the learned Magistrate 
whereby he refused the petitioner's prayer- 
for having the two diaries called for and- 
produced in court cannot, in our opinion, be : 
supported. The petition was evidently made 
under s. 208, Criminal Procedure Code, and 
the learned Magistrate was under that 
section bound to take steps for the. pro-’ 
duction of the documents wanted by the, 
accused unless he deemed it unnecessary 
todo so. Here as it would appear from. 
what Ihave said abovethe learned Magis-. 
trate never considered that it was un-. 
necessary to call for those records. As a. 
matter of fact he on 18th December, actual- 


.ly passed anorder calling forthe records 


in question. Thelearned Magistratein his 
explanation says that the petitioners in’ 


their petition had not given sufficient 
information to trace the two diaries 
in question. But. it- nowhere ap- 


pears in the record that it was on that 
ground that the learned Magistrate rejected | 
the prayer of the petitioners. The informa- 
tions that are to be found in the petition 
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filed by the petitioners before the Magistrate 
are sufficient for the tracing of the two 
documents if a little care be taken to trace 
them. The result is that the Rule is made 
absolute and the learned Magistrate is 
directed to have produced before him the 
two documents if they are in existence, as 
alleged by the petitioners. 
Remfry, J.—I agree. 


NA, Rule made absolute. 
OUDH CHIEF COURT. 
: - FULL BENCH. oe e 
Second Civil.Appeal No. 377 of 1931. 
May 1, 1933. 


Raza, NANAVUTTY AND SMITH, JJ. 
MAQBOOL AHMAD— OBJEOTOR— 
APPELLANT 
VETSUS A i 
DURGA PRASAD AND ANOTHER— 
DECREB-HOLDERS - RESPONDENTS, 4 
Civil Procedure Code (Act V of 1908), O XXXIV, 
r. 6, Form No. 4, Appendix D—Mortgage by guar- 
dian of lunatic—Suit on ‘mortgage—Prayer for 
decree over if sale-proceeds be Jound insufficient — 
Application for personul’ decree—Insertion of clause 
relating to decree over in preliminary decree, if 
correct—Decree under O. XXXIV, r.-6, whether can 
be passed against defendant—Lunacy Act (IV of 
1912), s. 25. 
The guardian and manager of the property ofa 
lunatic, with the permission of the District Judge, 
executed a mortgage in respect of'certain of the 
lunatic's properties.. The mortgagees sued to recover 
the amount by sale of the mortgaged property, the 
plaint also containing a prayer that in case the sale- 
-proceeds be insufficient, a decree for the balance 
also should be passed. The claim was admitted by 
the guardian and a decree was passed in the form 
laid :down in Form No.4, Appendix D, Civil Pro- 
cedure Code The sale-proceeds being found in- 
sufficient the plaintiffs applied for a personal decree 
under: Q. XXXIV, r. 6, Civil Procedure Code : 
Held, that the insertion ofa clause in the pre- 
liminary decree for a decree over was correct and 
the defendant not having preferred an appeal against 
the decree, on the expiry of the period of limitation 
within which an appeal could be filed, the decree 
became final against and he was precluded from 
disputing the correctness of the preliminary de:ree. 
[p. 934, cols. 1 & 2.] i 
`` Held, further, that in the circumstances#a decree 
under O /XXXIV, r. 6 could be passed against the 
defendant on the plaintiffs’ application. [p 934, col. 
2 - . 


if a court passes a composite decree combining 
a decree for sale and a personal decree, the decres is 
valid, and the personal decree, though made at the 
time of the decree for sale, operates ata future date 
when the sale takes place and fails to satisfy the 
mortgage-debt. [p. 934, col. 1.] 
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Second Civil Appeal against the decree 
of the District Judge, Sitapur, dated the 
15th May, 1931, reversing that of the Ad- 
ditional Subordinate Judge, Sitapur, dated 
the 3rd February, 1931. . 

Order of Reference to a Full Bench. 

Bisheshwar Nath. and Nanavutty, 
dd., (December 5, 1982)—The defendant, 
Maqbul Ahmad, is a lunatic, His brother 
Said Ahmad was appointed his guardian 
under the Lunacy Act. On the 28th of 
August, 1917,Said Ahmad with the permis- 
sion of the District Judge executed a 
mortgage deed for Rs, 1,900 in favour of 
the plaintiffs in order to raise money for 
payment of certain: debts which had been 
incurred by Maqbul Ahmad’s father and 
Maqbul Ahmad himself and for other ex- 
penses. 

The plaintiffs instituted a suit for sale on 
foot of the mortgage deed. The plaint also 
contained a prayer that if the sale proceeds 
be not sufficient to pay the amount duc to 
the plaintiffs, then the plaintiffs’ right for 
obtaining a decree for the rest be preserved 
and a decree in respect thereof be passed 
in favour of the plaintiffs. Said Ahmad 
admitted the claim and on this admission 
the trial Court passed judgment decreéing 
the plaintiffs’ claim for sale of the mort- 
gaged property. Nothing was said in ths 
judgment about the prayer for a decree 
over. In pursuance of this judgment, a 
decree was prepared in the office on the 
prescribed printed Form No. 4, one of the 
clauses of which provided that in case the 
net proceeds of the sale were found insuffi- 
cient... . the plaintiff should be at liberty to 
apply for a personal decree : 
. ‘Lhe mortgaged property was sold but 
the proceeds were found insufficient to pay 
off the judgment debt. The plaintiffs 
thereupon made an application under 
O. XXXIV, r. 6, Civil Procedure Code, 
praying for a personal decree for the 
balance of the amount due with future in- 
terest against the defendant-judgment- 
debtor, Maqbul Ahmad. The application 
was contested on the ground that the plaint- 
iffs were not entitled in law to get a per- 
sonal decree against the defendant, who is 
a lunatic. The defendant also asked hat 
the preliminary decree should be amended 
by deleting the clause relating to a personal 


‘decree, as no adjudication in respect of it 


had been made and it was not in accordance 
with the judgment. 

_ The trial Court allowed the amendment 
and ordered the clause in questién to be 
deleted. It also held that the guardian of 
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the lunatic had no authority to enter in the 
morigage deed a personal covenant on be- 
half of his ward making the other property 
of the ward liable and that the plaintiffs 
were not, therefore, entitled to any personal 
decree under O. XXXIV,r. 6 of the Code 
of Civil Procedure. The epplication was 
accordingly dismissed. On appeal the 
learned District Judge of Sitapur held that 
the clause in the preliminary decree regard- 
ing the decree-holders’ right to obtain a 
decree over was not inconsistent with the 
judgment and that the order of the lower 
Court allowing amendment was, therefore, 
improper. He also held that the plaintiffs 
were entitled to a decree under O. XXXIV, 
r.6 of the Code of Civil Procedure, though 
the decree. could not be executed by the 
arrest of the judgment-debtor. He accord- 
ingly allowed the appeal and ordered a 
decree to be drawn up under O. XXXIV, 
r. 6 of the Code of Civil Procedure. 

The judgment-debtor has appealed to 


this court against this order of the learned ` 


Disirict Judge. The two contentions urged 
in the appeal are (1) that the tria) Court 
having made no adjudication in respect of 
the plaintiffs’ right to a personal decree, 
the learned Subordinate Judge was right in 
ordering the amendment of the preliminary 
decree by deletion of the clause relating to 
the decree over and (2) that the guardian 
of the lunatic was not competent to enter 
into a personal covenant on behalf of his 
ward and even if he did so, no decree 
under O. XXXIV, r, 6, could be passed 
against the lunatic. ka 

The learned Counsel for the appellant has 
relied on the decisions in Waghela Rajsanji 
v. Sheik Masludin (1), Firm Swarth Ram- 
Ram Saran v, kam Ballabh (2) and Gaya 
Prasad v. Maharaj Kuar (3), in support of 
the proposition that the guardian of a minor 
whose - position is analogous to that of a 
lunatic is not competent to make any 
covenant imposing a personal liability on 
the ward. The learned Counsel for the 
decree-holders-respondents while admitting 
this proposition, maintains that it has no 
application to the present case inasmuch as 
the mortgage had been executed with the 
permission of the District Judge and the 
relief now claimed follows as a necessary 
result from the said mortgage. He also 
relies on the stipulation in the said mortgage 
that in the event of the mortgaged property 

(1) 14 IA 89; 11 B 551; 11-Ind Jur. 315; 5 Sar. P 
O J 16(P O} : 

(2) 89 Ind. Cas 27; 47 A 784; 23A L J625;L R 
6 A 485 Oiv; A IR 1925 All. 595. : 

(3) 70 0 46. - z 
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being found insufficient the mortgagee would 
have the right to realize the mortgage 
money by sale of other property belonging 
to the lunatic. Counsel for both parties 
admitted before us that they have been 
unable to find any cases bearing directly 
on either of the two questions stated above. 
We are of opinion that under the circum- 
stances and in view of the importance >of 
the questions, they should be decided by a 
Full Bench. We accordingly refer ihe fol- 
lowing two questions for decision toa Full 
Bench, under s. 14 (1) of the Oudh Courts 
Act :— 

“ (L)Whether inthe circumstances of this case, the 
insertion of the clause relating toa decree over in 
the preliminary décree is correct or not, and 

(2) Whether in the circumstances stated above a 
decree under O. XXXIV, r. 6, can be passed against 
the lunatic.” 

Mr. Mohammad Ayub, for the Appellant, 

Messrs. Ghulam Hasan and S. C. Dasyfor 
the Respondents. l 

Opinion.— (April 29, 1983).—The follow- 
ing two questions have been referred by a 
Bench of this court to the Full Bench for deai- 
sion under s, 14 (1) of the Oudh Courts Act; — 

‘\1) Whether in the circumstances of this case, the 
insertion of the clause relating to a decree over in- 
the preliminary decree is correct or nol, and `. 

(2; Whether in the circumstances stated above a 
decree under O. XXXIV,r. 6, can be passed agginat 
the lunatic "' 

The facts of the case are as follows :— 

The defendant, Maqbul Ahmad, is a 
lunatic. His brother, Saiyid Ahmad, was 
appointed his guardian and manager of his 
property under the Lunacy Act. On‘the 
28th of August, 1917, Saiyid Ahmad, with 
the permission of the District Judge of 
Sitapur, executed a simple mortgage in 
respect of a certain zamindari share, belong- 
ing to the lunatic, in favour of the plaint- 
iffs, Durga Prasad and Debi’ Dayal, for 


Rs, 1,900, bearing interest‘at Rs. 7-8-0, per . 


cent. per annum with six-monthly rests, 
The mortgage was executed in order to raise 
money for payment of certain debts which 
had been contracted by Magbul Ahmad's 
father and Maqbul Ahmad himself, and 
for other expenses.. The mortgage was to 
be paid off in seven years. However, no- 
thing was paid, and the cause of action 
accrued to the piaintiffs on the 28th of 
August, 1924. On the 30th of November, 
1925, they sued to recover Rs. 3,488-8-6 by 
sale of the mortgaged property. The plaint 
also contained a. prayer that should the 
sale proceeds be found insufficient-to pay 
the amount due to the plaintiffs, their right 
for obtaining a decree for the balance be 
preserved, and a decree in respect thereof 
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be passed in their favour. Saiyid Ahmad 
admitted the claim on the date fixed for 
hearing, and on his admission the trial 


Court passed a decree on the 8th July, 1926. 


The decree in question- was passed exáctly 
in the form laid down in decree No. 4, 
Appendix (D) of Act V of 1908; Code of 
Civil Procedure. It was declared by this 
decree that.if the proceeds of the sale were 
insufficient to pay the amount due to the 
plaintiffs and subsequent interest and costs 
in full, the plaintiffs should be at liberty 
to apply for.a personal decree for the 
amount of the balance. The mortgaged 
property was sold on the 20th of May, 1930, 
in execution of the’ decree, for Rs. 693 only. 
The plaintiffs then applied for a personal 
decree for the balance against the defend- 
ant under O. XXXIV, r. 6, Sch. I, of the 
Code of Civil Procedure on the 2lst of 
July, 1930. The application was contested 
on. the ground that the plaintiffs were not 
entitled in law to get a personal decree 
against the defendant, who is a lunatic. 
The defendant also asked that the preli- 
minary decree should be amended by delet- 
ing the.clause relating toa personal decree, 
as no. adjudication in respect of if had 
been made and it was not in accordance 
with the judgment. The trial Court allowed 
the amendment and ordered the clause in 
question to be deleted. It also held that 
the guardian of the lunatic had no authority 
to enter in the mortgage deed a personal 
covenant on behalf of his ward making the 
other property of the ward liable, and that 
the plaintiffs were not, therefore, entitled 
to any personal decree under O. XXXIV, 
r. 6, of the Code of Civil Procedure. The 
plaintiffs’ application” was, therefore, dis- 
missed. On appeal the learned District 
Judge of Sitapur held that the clause in 
question in the preliminary decree was not 
inconsistent with the judgmént, and ‘the 
order of the lower Court, allowing amend- 


ment, was, therefore, improper. He held. 


further that the plaintiffs were entitled a 
decree.under O, XXXIV, r. 6, of the Code 
of Civil Procedure, though the decree could 
not be executed by the arrest of the judg- 
ment-debtor. The result was that he allow- 


ed the appeal, and ordered a ‘decree to-be. 
drawn up under O; XXXIV, r. 6; of the - 


Code of Civil Procedure. The defendant 
then appealed to this: court against the 
order of the learned., District Judge of 
Sitapur, -. 0 FL}. eRe 
"The two, contentions urged in the appeal 


“(1).that the trial. Court having made no adjudica- 
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tion in respect of the plaintiffs’ right to a personal 
decree, the learned Subordinate Judge was rightin ` 
ordering the amendment of the preliminary decree 
by deletion of the clause relating to the decree over, 
‘and A 

(2) that the guardian of the lunatic was not com- 
petent to enter into a personal covenaut on behalf 
of his ward, and even if he did so, no decree under 
O. XXXIV, r. ë, could be passed sgainst the 
lunatic ” 4 


In our opinion there is no substance in 
these contentions and they,must be over- 
ruled. The plaintiffs had prayed for certain 
reliefs, including the relief for a personal 
decree. The plaintiffs’ claim was admitted 
by the defendant's guardian, who made 
the following statement on the 8th July, 
1926 :—“ I do not contest the suit. It is a 
true claim. It may be decreed.” There 
was thus no occasion or necessity for making 
any adjudication in respect of the plaintiffs’ 
right to a personal decree. The learned 
trial Judge decreed the suit with costs, and 

- he was perfectly right in doing so. Nothing 
else could be done inthe circumstances of. 
the case. Theentire claim was thus decreed 
by the learned trial Judge, and it must be 
held that in decreeing the suit in this way, 
he granted all the reliefs prayed for in 
the plaint. One of the reliefs was the 
relief for personal decree, as is stated above, 
‘The relief in question, thus decreed by the 
learned trial Judge, was properly entered 
in the decree dated the 8th July, 1926. In 
our opinion thelearned District Judge was 
‘perfectly right in holding that the clause 
in the preliminary decree regarding the 
decree-holders’ right to obtain a decree over 
“was not inconsistent with the judgment, and 
the order of the learned Subordinate Judge 
‘allowing the amendment was, - therefore, 
improper. The defendant, who is the.appel- 
lant here, preferred no appeal ‘against the 
‘decree, and on the expiration of the period 
of limitation within which an appeal could: 
be. filed, the decree became final against 
him. He is now precluded from disputing 
the correctness of the preliminary’ decree 
upon that point. 

It was held by a Bench of this court in 
‘Lala v. Amir Haidar Khan (4), that 
O. XXXIV, r, 6, Civil Procedure Code, re- 
produces the effective portion of the old s. 90. 
of the Transfer of Property Act, and the 

= words used in Decree Form No. 4 are in- . 

‘tended: to give effect to O. XXXIV, r: 6. 
The ‘preliminary decree contemplated by 
that.order. means that if the sale. proceéds 

- are insufficient, the plaintiffs then can take 
out a personal decree against the defendants 

(4) 123 Ind. Cas. 215; 6 O WN'969; A I R1920 
- Oudh 10; Ind.” Rul. (1930) Oud 162° > 0 5 
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for lhe balance, which provision gives the 
plaintiffs an actual right, the existence of 
which is detrimental to the defendant. The 
defendant is thus aggrieved by that portion 
of the preliminary decree and if he takes 
exception to that portion of the decree, he 
has to appeal against the preliminary decree 
within the period of limitation, and if he 
does not do so, he is subsequently precluded 
‘under the provisions of s. 97, Civil Procedure 
Code, from disputing the correctness of the 
preliminary decree upon that point. This 
ruling was telied on in another case: Suraj 
Bakhsh v. Munno Bibi (5). 

In Ram Nath v. Nageshwar Singh (6), it 
‘was held by a Full Bench of this court 
‘(Bisheshwar Nath, J., dissenting) that a pre- 
liminary decree for sale on a mortgagé 
under O. XXXIV, r. 6, Civil Procedure 
Code, passed exactly i in the form of decree 
laid ‘down in No. 4 of Appendix D of Act 
.V of 1908, declaring that “if the net proceeds 
of the sale. are insufficient to pay such 
‘amount andsuch subsequent interest and 
‘costs in full, the plaintiff shall be át liberty 
to apply for a personal decree for the 
amount of the balance,”’ constitutes an 
adjudication - which’ is” detrimental to the 
defendant, and’ which must be regarded as 
awarding "the plaintiff a personal “decree i in 
the event of the proceeds of the sale being 
insufficient, but merely leaving it open to 
‘him ‘to apply for a personal decree in such 
event, and if a party aggrieved by a pre- 
liminary decree dnes not appeal from it, he 
is, under 8. 97; precluded from disputing 
its correctness afterwards. Ifa court passes 
a composite decree combining a decree for 
‘sale and personal decree, the decrée is valid, 
and the -personal decree, though made at 
‘the time of the ‘decree for sale, operates at 
- '& future date when the sale takes place and 

fails -to satisfy the mortgage debt. 

We find nothing objectionable in the 
‘decree passed by the trial Court on the 8th 
‘July, 1926. The insertion of the clause 
‘relating to a decree over in the preliminary 
decree is quite correct in the circumstances 
‘of the case., The decree has become final 
against the defendant, and he is now pre- 
‘cluded from disputing the correctness of 
the decree upon Abah, point, as is ‘stated 
‘above. 


Therefore, our: answer to ihe first question’. 


l e ds ‘as follows : — 
“In the circumstances of this. case; “the. in- 


ce 24 Ind. Cas. 669; 60. WN 974; Ind. “Rul. 4930) 


a. 126 Ind. Gas, 689;7 O W'N 774, A: IR, 1930 
ote ti 378; Ind; Rul. eo) Gah 417 (È Bhs 
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sertion of the clausé relating toa decree 
over in the preliminary decree is correct. 

The second question also must be answer- 
ed in the affirmative. The net proceeds of 
the sale are found to be insufficient to pay 
the amount due to the plaintiffs. The decree 
declaring 
“that if the net proceeds of the sale are insufficient 
to pay such amount and such: subsequent- interest 
and costs in full the plaintiffs shall be at liberty to 
apply for a personal decree for the amount of the 
balance" 
has become final against the defendant, 
who is now precluded from disputing the 
correctness or validity of the decree. The 
balance is, of course, legally recoverable 
from the defendant otherwise than out of 
the property sold. In these circumstances, 
we see no reason why a decree under 
©. XXXIV, r. 6, should not be passed against 
the defendant onthe plaintiffs’ application. 
In our opinion, the question whether the 
guardian of the defendant was or was not 
competent to make any covenant imposing 
a personal liability upon the defendant is 
of a purely academic interest in the circum- 
stances of the case. The decree has become 
final against the defendant, and he. is now 
precluded from ‘disputing its correctness 
upon that point. The mortgage had been 
executed with the permission of the Dis- 
trict Judge, and the relief now claimed 
follows as a necessary result from the said 
T and the decree dated the 8th J uly, 
192 

These are our answers to the questions 
referred to us for decision under s. 14 (1) 
of the Oudh Courts Act, 
the questions in the affirmative and in 
favour of the plaintiffs. 

Order. (May 1, 1933).—The facts of this 
case have been fully stated by us in our 
order dated the 5th December, 1932, refer- 
‘the two 
questions which arose for determination 
in this ‘appeal. Those questions are as 


follows :— 

“\1) Whether in the circumstances of this case the 
insertion of the clause relating to a decree over in 
the preliminary decree is correct or not, and 

(2) Whether in the circumstances stated above a 
decree, under O. XXXIV, ra 6 can be passed against 
‘a lunatic.” 


Both these questions have been answered 
- by the Full Bench in the affirmative. 


- “The learned Counsel for the parties are 


“agreed that no other question arises for 
The result, * 


determination ‘in, the case.. 
therefore, is that the appeal must fail.’ 
is accordingly dismissed with -costs. 


N ` Appeal dismissed, 


It 
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We answer both: 


5. 500, Indian Penal Code. 
“found that no case had been made out and 
dismissed the case: under s. 203, Criminal 
‘Procedure Code. 


‘Pleader for the 


„questions : 


1933 . 
CALCUTTA HIGH COURT. . 
Criminal Revision Petition No, 955 of 1931. 
January 8, 1932. 
Pearson AND M. C. Guoss, JJ. 
NARAYAN CHANDRA GANGOLI— 
AcousED-~—PETITIONER 


VETSUS 
HARISH CHANDRA SAHA- Geman 
- — OPPOSITE Parry. 

Penal Cote (Act XLV of 1860), ss. 499, 500— 
Pleader cross-examining under instructions in client's 
interesis—Absence of malrce—Pleader, if can be con- 
victed unders 500—Presumption of good fat'h. 

The presumption in the case of a Pleader asking 
questions in cross-examination is that such questions 
are put in good faith for the protection of his 
client's interests within the exception to s. 499. 

Where a Pleader in -cross-examination asks a 
‘question under instructions and in the interest of 
his client, he should not be convicted under s 500, 


Penal ‘Code, especially when it is admitted by the 


aggrieved party that the Pleader has 
grudgé against him. 


Messrs. S. K. Sen and Apurba Charan 
Mukerjee, for the Petitioner.. 

Mr. Dinesh Chandra Roy, for the: PREPIS 
Party. 


no malice or 


Pearson, J.— The Gaue is a Pleader 
who was charged with defamation under 
The Magistrate 


-The Sessions Judge, 
however, has set aside that order and has 
directed a further inquiry. This Rule was 
obtained on the ground that there being 
admittedly no malice or grudge or want of 
good faith, etc., the order for further inquiry 
was wholly illegal. The petitioner was a 
defendant in a certain 
Title Suit No. 59 of 1930 in Subordinate 
Judge’s Court at Howrah and it appears 
that during the -cross-examination of one of 
the witnesses named Kshiroda Moyee Dasi, 
the present accused, asked the following 
“Ts there any rumour of scandal 
in the name of Hari’s wife.” It is conced- 
ed for the purposes of the present case that 
that was.an imputation of unchastity against 


the woman in, question.- It appéars further 
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cations. -In answer to that the Pleader on 
the other side wrote a lelter saying that in 
consequence of this refusal there remained 
no other alternative for him except to 
take such legal steps as his client might be 
advised. Nothing, however, was done and 
no complaint was made at that time at all. 
Subsequently on 7th April, 1931, there was 
a further commission during which the 
evidence was taken of, defendant No. ] and in 
course of her cross-examination it was 
elicited that the instructions for this parti- 
cular question in the previous December 
had been given by herself or by her tadbir- 
kar. Even then nothing was done by way 
of complaint until 21st May, 1931, when the 
present complaint was made before the 
Magistrate, directed not against the client 
but against the Pleader. It has béen con- 
ceded by Mr. Roy that if as a matter of fact 
the Pleader was acting under instructions 
in putting the question he would be protect- 
ed from a charge under s. 500. It is quite 
clear from all the cases both in this and 
other courts that the presumption in the 
case of Pleaders asking questions in cross- 
examination is that such questions are put 
in good faith for the protection of his client's 
interests within the exception tos 499; 
and further than that there is a definite 
finding of. the Magistrate in so far as he 
says that he supports the report of the Pre- 
sident-of the Bar Association, that the eom- 
plainant admitted that the accused had no 
-malice or grudge against him or his family. 
The presumption is not rebutted or impugn- 
ed by the letters that had passed at the end 
of December. 

The letters do not say that he did not put 
the question under instructions but merely 
say that he was not prepared to divulge 
the source of his instructions; and what 
happened in the following April after the . 
cross-examination of defendant No. 1 only 
lends further strength to the fact that that 
question was asked on instructions. -It is 
difficult, in these circumstances, to under- 


“stand why the Pleader should be brought to 


that that particular . question was asked | 


‘7th December, 1930, or more. Probably: si 


December, 1930. - 

It. appears that on 22nd December, the 
petitioner was called. upon in a letter from 
the Pleader. on the otherside to. disclosé the 


“in the course of a:commission the actual date - 
_ of which is in some doubt, but it‘ was either 


court at ‘all on this charge once the source 
of the instructions had been divulged, and 


..yet i: was not before five weeks had passed ` 


source of.-his instructions regarding’ “the ` 


asking ofthat’: question, His reply was a 
refusal to’do-so-because. thé ‘instructions: 
“were inthe. nature. of privileged communi- 


-or later ihat the complaint was made. . It 


: appears to me that there is no real founda- 
| _tion'for the order of.the learned Judge and 


‘that the fact is that there was no malice, ör 
grudge or want of good faith shown in this 
case at all:- The presumption” ‘that the 


question was put upon proper instructions 


-far from being rebutted.has been corrobo- 
a san, I there. was -any want of good 


a 
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faith arising in this case it is rather to be 
attributed to the other side implicating 
the Pleader in such circumstances as these. 
‘The client wasthesource of his instructions 
as regards the objectionable question. It need 
only further be said that it does, in my opin- 
ion, appear that the question is one which 
was not irrelevant to the issues in the case 
and cannot be held‘to be objectionable on 
that ground. The question was one of 
adoption and the answer to the question, if 
in the affirmative, would have gone to sup- 
port the probabilities of the case which was 
being made by defendant No. 1. In my 
opinion this Rule must be made absolute. 
The order of the Sessions Judge is set aside 
and that of the Magistrate restored. The 
accused will be discharged from his bail 
bonds. i 


M. C. Ghose, J.—I agree. __ 
NA Rule made absolute. 





_ PATNA HIGH COURT. 
Criminal Appeal No. 56 of 1933 
June 80, 1933. 
ROWLAND, J. |, 
SACHCHIDANAND PRASAD— 
APPELLANT i 
VETSUS . 

EMPEROR - RESPONDENT. 

. Criminal Procedure Code (Act V of 1898), se. 288, 27 

—~Non-compliance with pravisions--Effect of—Pen:l 
Code (Act XLV of 1869), s..467—Forging of with- 
drawal application from Savings Bank—~Whether 
-covered by the section—Forgery on two dates of two 
applications—Single charge, if sufficient—Jury trial 
—Charge to Jury—Distinct offences not kept separate 
—Charge, if defective—Evidence Act (I of 1872), 8. 
154—Cross-examining one's own witness—Discretion 
of court, DE 

Failure to comply with the provisions of s 233, 

~ Oriminal Procedure Oode, will be condoned where 
the offences are committed in one transaction, where 
‘the evidence is identical and where care has been 
taken to consider each item of charge separately 
and arrive at a distinct finding each regarding one of 
the offences charged. Subramania Aiyar v. Emperor 
*(8), referred to, [p 938, col, }.] : 
-7 [Case law, discussed.] 

Where the accused was charged with forging two 
-withdrawal, applications and receiving the amounts 
so drawn on two different dates out of the money the 
complainant had deposited ina Savings Bank but the 
charge as frdmed was one single charge with one head, 
and the Judge instead of keeping the two offences dis- 
-tinct and separate lumped them together and asked 

. the Jury for a single finding instead of a separate 
‘finding, regarding each offence : i 7 
. Held, thatthe procedure followed was likely ‘to 
‘cause confusion and to interfere with the definite 


` _ proof of-a-diatinct offence, and that the conviction 


could not stand and must be set aside and a re-trial 


`- jordered.[pe 939, col. 1.]- - : 
e h Section 467, Penal Code, provides punishment for 


ois forgery. not only. of ‘a document purporting, to bea 


+ 
. a 
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valuable security but also of any document which 
purports to give authority to any person“ to 
receive or deliver any money”. [ibid.] i 
The citcumstances in which a witness may. be 
cross-examined by the party calling him are. left 
to the discretion of the court and there is no legal 
objection to such permission being freely granted. 
The mischief begins when the grant of permission 
itself is considered to be equivalent to an adjudica- 
tion or toan expression of opinion by the court 
adverse to the veracity of a witness insteade of 
being treated merely as a permission to test the 
veracity of ths witness, a permission which can hard- 
ly be refused when any witness makes an unexpect- 
ed slatement adverse tothe case of the prosecution. 
Sohrai Saov mperor (9;, and other cases, referred 
to [p 939, cols 1&2.) ; 
The aim of a Jury trial is not a psychological 
examination of the mentality ofthe Jurymen’; it is 
concerned with “the definite proof of a distinct 
offence,” and the use of languagein a charge to 
Jury tending to divert the attention of the Jury 
from the main issueto a subsidiary point, is to be 
deprecated. [p. 940, col. 1.] ech 
Criminal Appeal from an order of the 
Assistant Sessions Judge, Patna, dated the 
3rd February, 1933. | ` 
Messıs. S.P. Varma and Baldeo Sahay, 
for the Appellant. Ga 
The Assistant Government Advocate, for 


_the Respondent. 


Judgment.—The appellant Sachchi- 


danand Prasad has been convicted under. 


s. 467 of the Indian Penal Code, on a trial 
held by the Assistant Sessions Judge of 
Patna, and a Jury of five. The Jury 
Teturned a unanimous verdict of guilty, 
and appellant has been sentenced to under- 
go rigorous imprisontnent for five years, 
The appellant whose age is given as 
19 or 20 was employed as a probationary 
clerk in the Traders’ Co-operative Bank, 
Muradpore, Patna. Pandit Chandradutt 
- Trivedi, who .is Head Pandit in the Ram 
Mohan Roy Seminary, opened a Savings 
Bank Account with this bank on the 22nd 
January,- 1930. Deposits and withdrawals 
were made by him from timeto time. His 
evidence is that his practice was whenever 
he had occasion to make 
withdrawal to go personally to the bank 
taking his- pass book with him and getting 
his pass book entered up.’ He went on 
.25th May, 1932, and drew Rs.500. Prior 
to thisthe last previous transaction was a 


deposit by him “of Rs. 200 made on: 4th ` 


April, 1932. On that occasion the pass 
book was written up and showed a credit’ 
‘balance of Rs, 963-11. The Pandit, there- 
fore, ‘expected that his pass book after 
drawing Rs. 500.0on. 25th May would show 
“a credit balance of ‘Rs. 463-11. . Instead he 


. found a balance shown-of’ Rs.~113-11 only j 


-and found debit entries made“in the pafs- 


X 


a deposit or . 


1933 
book representing withdrawals of Rs. 100, 
dated 20th January, 1932, - and Rs. 250, 
dated 21st March, 1932. He called for-the 
withdrawal application forms and on being 
shown to him he at once repudigted the 
signatures, he interviewed the manager 
that evening and made a written complaint 

_ to the manager -the following day. -The 
manager asked him to call again after two 
or three days. He was dissatisfied. and 
thought that he was being put off. On 
27th May he lodged a written information 
at Pirbahore Police Station which led to 
the arrest of the appellant on 10th June, 
1932. After taking the opinion of a hand- 
writing expert -the Police submitted 
charge sheet on 30th August, 1932, and the 
accused was committed for trial on 5th 
November, 1932. s wal 8 5 

Tt isthe prosecution case that the ac- 
cused forged the signatures purporting to 
be those of Pandit Chandradutt Trivedi 
on the two withdrawal applications and 
‘himself received the amounts so drawn. 
The charge recites that between 20th Jan- 
uary, 1952, and 21st March, 1932, the accus- 
ed forgeda document purporting to be a 
valuable security to wit, the withdrawal 
cheque, dated 20th January, 1932, and 


the withdrawal cheque, dated 31st March, ' 


1932, for Rs. 100 and Rs. 250 respectively 
with intent to receive the aforesaid sums 


` and thereafter withdrew the aforesaid sums. ` 


The charge isa single charge with one 
head. -It is manifest on the face of it that 
it hasbeen framed -in contravention of s. 
-233 of the Criminal Procedure Code, which 
` enacts. that “For every distinct offence of 
-which any person is accused there shall 
-be a separate charge.” ‘The forgery -.of 
-the cheque, dated 20th January, 1932, was 
-one distinct offence, and the forgery of the 
withdrawal cheque, dated. 21st March, 
1932, was another distinct offence: There 
‘ought to. have been. two charges, or one 
-charge with two heads. -The allegation | in 
the charge that- accused thereafter . with- 
-drew the sums of money from the bank: is 
-no part of the offence of forgery and this 
-portion should have been expunged before 
-the case went.to trial. “3s vee at 
~ The point that arises at the outset is 
‘whether the trial is vitiated by 7 
compliance with : s. 233 of the Criminal 
“Procedure Code. In Gul Mohammad Sircar 
‘vy. Charu Mandal (1) it was held that non- 
compliance with s. 233 rendered the whole 
‘trial illegal.. The decision was similar. in 
-- (1-10 0 W N32. 0. 07 
144—119 & 120 


` 


p 


SAOHOHIDANAND PRASAD v. EMPEROR: 


the non- - 


537 


Budhai Sheik v. Taray Sheikh (2); and 
by the Allahabad High Court in Emperor 
v. Fattu (3). Again: in Johan Subarna v. 
Emperor (4), the trial was set aside as 
illegal when there had been joinder in 
one charge of two offences. On the other 
hand in Musai Singh v. Emperor (5), it was 
observed that a single head of charge re- 
lating to more than one offence of the 
same kind is defective, but a trial under 
such a charge is not bad unless the 


‘accused has been prejudiced thereby and 


in the case before them the Judges 
declined to interfere where all the offences 
charged had been committed on the same 
day and the same occasion, holding that 
the accused could not be prejudiced. In 
Ram Subhag Singh v. Emperor (6), this 
decision was followed, in a case in which 
the accused wussaid to have committed riot 
and inthe course of it to have caused hurt 
to. two persons he was charged under one 
head with rioting and under a second head 
with causing hurt to ‘both ‘those persons, 
Rambilasand Khalifa. He was actually 
convicted of causing hurt to Khalifa, 
but acquitted of cansing hurt to Rambilas, 
that is to. say, he had the benefit of 
individual findings regarding each of the 
distinct offences charged. On similar lines 
was the decision in Moharuddi Malita v. 
Jadu Nath Mandal (7), wheré the case was 
that accused had on one date and as 
part of one transaction committed theft of 
‘paddy from the, fields of three different 
persons, It was held that the defect in the 
charge was an irregularity. The three 
offences had for all practical purposes 
been kept separate and distinct by pre- 
fixing the letters (a), (b) and (c) to the 
namesof the several persons whose paddy 
had been stolen. Contrary decisions were 
distinguished as being cases in which the 
distinct offences charged were committed 
at different times, and not- as parts of 
one transaction. Reference ıs made in 
several of these decisions to the” Privy 
Council case of Subrahmania. Ayyar v. 
Emperor (8) which being a . decision on 
s. 234 ofthe Criminal Procedure -Code,- is 
not directly in point here, but one’ passage 

(2) 33 O 292; 10 O` W N 32. A AN 

(3) 26 A 195; A W N'1993, 231. 

(4)2 01.5 618 4 ` Hi Fae iy: 

(5) 22 Ind. Oas. 1008; 41 O 66; 18 O W.N 183515 
“Or, L J 224. WA Son Aaz 
(6) 30 Ind. Oas. 469; 190 W.N 972; 115° Or, LJ 

KAT O WN 54. Py ae 

(8) 25 M 61; 28I A 257; 3 Bom. L R510: 50 wW 
N 866; LIM L J 233; 2- Weir 271;, 8 Sar. 166 
QP:0) 2 ga a Tai EE Ris 3 
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in the judgment of their Lordships. seems 
to me to be illuminating. After referring 
to the provisions as designed to prevent 
prejudice, inconvenience and embarrass- 
ment bothto Judges and - accused, their 
Lordships say of their violation : 

. “It is likely to cause confusion and to interfere 
withthe definite proof of a distinct offence which 
it is the object ofall criminal procedure to obtain. 
The policy of sucha provision is manifest and the 
necessity of a system of written accusation specifying 


a definite criminal offence is of the essence of 
criminal procedure ” 


Failure to comply with s. 233 would, 


I think, be condoned where the offences 
are committed in one transaction,. where 
the evidence is identical and where care 
has beentaken to consider each item of 
charge separately and arrive. at a dis- 
tinct finding regarding each one of the 
offences charged, f i 

I shall next examine the charge to the 


Jury and see whether the Assistant 
Sessions Judge has taken care to dn 
this. In the heads of charges he 
58 | i 


ys: < f 
“I shallnow first explain to you the charge you 
are trying " . ` 


It does not appear that the charge 
itself was read or explained to the 
Jury, or that they were told that 
were two offences and they should record a 
-separate finding on each. Further on-he 
‘Says: ` 

“Now the first point for your consideration is whe- 
ther the Nagri signature -purporting to be of 
Chandradutt Trivedi on the cheques of the 2th 
January Ex.3 (a) and of the 2st March Ex. 3 are 
genuine or forged ones.” a 

After dealing with this point he says:— 
“Incase you find that the signatures on the cheques 
are not of the - Pandit, then the next question for 
your considération would be whether the fraud was 
practised by any outsider upon the innocent staff of 
the bank or by an outsider in collusion with some 
members of the bank's staff, or the fraud was 
practised upon the bank by one or more members 
of its stafi. ” é 

Thereafter he continues :— 

“In case’ you find that some members of the bank's 
staff were involved in the fraudulent withdrawal of 
money from the bank, then the next question for your 
consideration is whether it was Sachchidanand 
Prasad the accused who forged the cheques,” 

and he told the Jury 

“If you hold that the signature purporting to be of 
the Pandit on Exs. 3 and 3 (a) or on any out of them 
is in the writing of Sachchidanand, then this would 
be sufficient to establish the charge against the accus- 
ed. 
From these extractsit is clear that through- 
out the charge the learned Assistant Ses- 
sions Judge instead of keeping the two 
offences charged distinct and separate, has 
lumped them together and asked the Jury 
for a. single finding instead of a separate 


a - 
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finding regarding edch offence. I have to 
point out with reference to the Explana- 
tion to s. 537 of the Criminal Procedure 
Code that the objection as to theframe of 
charge gould and should have been raised 
at an earlier stage. On the other hand, 
the. defect in the charge need not have 
been mischievous in itself had the distinct 
offences charged been kept separate in the 
summing up and had distinct and separate 
findings been taken from the Jury. I feel, 
therefore, the necessity of considering 
anxiously the question whether I ought or 
ought not in this case to order a re-trial. 
To assist in determining the question I 
should, I think, examine the nature of the 
evidence. i 4 

- The detection of both the alleged offences 
took place simultaneously. The whole of 
the evidence of Pandit Chandradutt Trivedi 
applies equally to both charges. To some 
extent the same may be said of the expert's 
opinion and of the evidence-in-chief of the 
Investigating Sub-Inspector. But the evi- 
dence partly documentary and partly oral 
relating to the transaction of 20th January, 
that is to say, the evidence showing who 
was at the counter on that day, who wrote 
the cash book and the debit voucher, who 


-compared the signature on the withdrawal 


form with the specimen signature, who 
wrote in on the withdrawal form the figure 
showing balance at credit of the depositor, ' 
who made the entry in the deposit register 
and who actually handed out the..money, 
is not the same and should have been . 
carefully kept distinct from the correspond- 


‘ing evidence with regard to the transaction - 


of. 2ist March. The Assistant - Sessions 
Judge ought to have asked the Jury: to 
come to a finding regarding the alleged 
offence of the former date with special 
reference to the particular part which the 
evidence showed that the accused took in 
the transactions of the bank on that date 
and similarly with regard to the offence 
ofthe 21st March and the part played by 
the accused in the transactions of the bank 
on that date. In this connection it has 
been pointed out during the hearing ofthe 
appeal that the Assistant Sessions Judge 
nowhere pointed out to the Jury that the 
stock of withdrawal forms in the bank 
used to remain according to the witness 


‘Mohammad Hussain in the custody of 


Mohammad Sayeed, and not of accused, 
The matter may possibly be of importance 
in view of the evidence regarding the hand- 
writing of the entry of withdrawal of 


Rs. 100 from the personal account of Pandit 
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Chandradutt Trivedi at the bottom of 
page 68 in the Deposit Register. The Ac- 
countant says that this entry is in the hand- 
writing of Sayeed, whereas Sayeed says 
that it was in the handwriting, of accused. 
It appears alsoin the evidence of Muham- 
mad Hussain that in the withdrawal form 
of Rs. 100 the note of balance at credit of 
the depositor is in the writing of Sayeed 
and bears his initial. The evidence as to 
corresponding entries made on 21st March 
is different. It is impossible to say whe- 
ther a miscarriage of justice has been 
caused by the procedure followed in the 
present instanve, without sifting the-whole 


of the evidence on the record which is mot. 


the ordinary function- of an Appellate Court 
in aJury trial, but this much can be said 
that the procedure followed was, in the 
words of their Lordships of the Privy 
Council, : 
“likely to cause confusion and to interfere with the 
definite proof of a distinct offence which it is the 
object of all criminal procedure to obtain.” 

The result is that in my opinion ‘the con- 
viction cannot stand, it must be set aside 
and a re-trial ordered. 


Before leaving the case I should refer toa 
contention of learned Counsel for the ap- 
pellant that the offence as charged was 
not made out because the withdrawal 
form is not avaluable security. In sup- 
port of this contention he has referred to 
the definitions of “Bill of Exchange” and 
“Qheque” in ss. 5 and 6 of the Negotiable 
Instruments Act of 1881. It is not neces- 
sary to discuss the point at length. Sec-., 
tion 467 provides punishment for forgery 
not only of a document purporting to be'a 
valuable security but also of any document 
which purports to: give authority to any 
person “to receive or-deliver any money”. 
The accused will haveto be retried on pro- 
perly framed charges, and care should be 
taken that they are in every respect in 
order. 

Another objection taken was against the 
procedure followed in permitting the witness 
Achhey Lal to be declared hostile and to 
be cross-examined by the Public Pro: 
secutor with reference to previous state- 
ments made by him both to the Committing 
Magistrate and to the Sub-Inspector of 
Police. The- circumstances in which a 
witness may be cross-examined by the party 
calling him are not laid down ins. 154 of 
the Indian Evidence Act which leaves the 
matter entirely to the discretion of the 
court and, in my opinion, there is no 
legal objection to such permission being 
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freely granted. The mischief begins when 
the grant of permission itself is considered to 
be equivalent to an adjudication or to an 
expression of opinion by the court adverse 
to the veracity of the witness instead of 
being treated merely as a permission to 
test the veracity of a witness, a permission 
which, I think, can hardly be refused when 
any witness makes an unexpected state- 
ment adverse to the case of the prosecu- 
tion. The law is stated in Sohrai Sao v. 
Emperor 19), and has been discussed at 
greater length in Profulla Kumar Sirkar 
v. Emperor (10). J have expressed my own 
views in Emperor v. Haradhan alias Haru’ 
Dome (Death Reference No. 10 of 1933) and 
given my reasons for not following Par- 
meshwar Dayal v. Emperor (11). In the 
case of the witness Achhey Lal the accused 
has no grievance in the mere fact that 
permission was given to cross-examine the 
witness, but in the course of that cross- 
examination the Public Prosecutor was 
permitted to put to the witness questions 
suggesting that he had made certain state- 
ments to the Sub-Inspector of Police during 
the investigation. The Public Prosecutor. 
was not entitled under s. 162 of the Crimi- 
nal Procedure ode to make any use 
whatever of those statements and the mere 
fact of their being put to the witness may 
possibly have caused some prejudice in 
the minds.of the Jury. Itis true that in 
the course of charging the Jury the Assistant 
Sessions Judge correctly pointed: out to 
them: “This unsworn testimony of Achhey- 
Lal before the Sub-Inspector is no evidence 
and the prosecution cannot rely on it,”- 
but the question ought never to have been 
allowed to be put.- In Madodar Ram v. 
Emperor (12), the Public Prosecutor had 
in his opening referred to a confession. 
It was found not to have been recorded 
according to law and was ruled out as 
inadmissible. Bucknill, J., said “I have no 
doubt whatever that that statement may 
very reasonably be regarded as having 
been bound to affect in some measure the 
minds of the Jury, however carefully the 
learned Judge may. have (and quite rightly) 
endeavoured to remove that impression from 


(91 124 Ind. Cas, 836, 9 Pat. 474; 11 P LT 148; 
A IR 1930 Pat, 247; 31 Or. L J 721; Ind, Rul (1930) 
Pat 452. ` 

(10) 131 Ind. Cas. 575; 58 O 1:04; 33 Cr L J 768; 
A IR 1931 Oal 401; Ind. Rul. (1931) Cal. 463; 53 
O LJ 427; 35 G W N 731; (1931) Or. Oas. 497, 

g9, 94 Ind. Oas 705; TP L T 567; (1926) Pat 
139; 27 Cr. L J 657; A I R 1926 Pat. 316. ə 

(12) 65 Ind. Oas. 573; 3 PLT 52; 230r. LJ 141; 
A I R1923 Pat 142; 1 Pat. L R171 Or, 
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their minds.” In Sumeshar Jha v. Emperor 
(13), a statement by an accused which turned 
out to be inadmissible in evidence (as 
having been in the nature of a confession 
to a Police Officer) was deposed to and 
the, Sessions Judge there and then noted 
that it was inadmissible and abstained 
-from referring to it in his charge to the 
Jury. As it was considered possible that 
the judgment of the Jury in the case might 
have been affected by the statement in 
question a retrial was ordered. The evide- 
nce of Achchey Lalig the present case is 
comparatively ‘unimportant and it would 
probably have been unnecessary to order 
- a retrial for this only, but as a retrial is 
being ordered care should be taken that 
when- this witness is examined nothing 
should be used in his examination which the 
law does not permit. : 

I take this occasion also to -point out 
that ‘to tell a Jury, as has been done in 
this charge, “The great object for which 
you are empanelled is to find out whether 
you have such doubts” (i. e., reasonable 
doubts) is not a very accurate statement of 
the position. The aim of a Jury -trial is 
nôt a psychological examination’ of the 
mentality of the jurymen; it is concerned 
(in the words of the Privy Council) with 


“the definite proof of a distinct offence’. 
and I would deprecate the use of language 
tending to divert: the attention of the Jury. 


from the main 


issue to a subsidiary 

point. ih ae 
Ne f ; Retrial ordered. 
13) 65 Ind. Oas. 443; 3 P LT 101: 23 Or.LJ9); 


4 U.P LR (Pat) “31; AI R 1923 Pat. 103, ° 


- MADRAS HIGH, COURT. 
Letters Patent Appeal No. 96 of 1932. 
“us February 24, 1933. 
'  . BEASLEY, C. J., AND BARDswELL, J. 
THIRUPURANENI NARAYANA RAO 
os : — APPELLANT 


if : VETSUS 
SOORAPANENI VEERAYYA AND OTHERS 
i _ — RESPONDENTS. 

Civil Procedure- Code (Act V of 1908), 0. XLIV, r. 1. 
«Leave to appeal in forma’ pauperis—Conditions for 
granting leave—Duty of court to state reasons— 
Security for costs—When canbe demanded. ` 

Order XLIV,- Civil Procedure Code, is mandatory 
and only contemplates a perusal of the application, 
the judgment and the decree and nothing else ; and 
unless Inthe opinion of the court the decree- is 
contrary to law or otherwise erroneous or unjust, the 
court is bound to dismiss the application. Order 
XLIV, 7.1 Oivil Procedure Code, does not say that 
the court shall reject the application unless the 
appeal Talses a substantial question of law or unless 
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.- On the question as to security for 
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the appellant has prima facie a good case. 
In re Peram Chennamma (4), dissented from. [p. 
941, col. 1] A 

Where leave to appeal in forma pauperis is 
granted, the reasons of the court for_ granting such 
leave should be briefly stated [ibid ] 4 
costs being 
ordered where leave to appeal has been granted, 
it is-permissible forthe court to peruse the judg- 
ment which is being appealed against and to sec 
whether, there are circumstances which would justify 
an order for security for costs [p 941, col 2. , 
-The fact that a person is a pauper “is not 
alone a reason for not ordering him to give security 
for costs. In re Carrol (8, relied on. [ibid,] z 


: Letters Patent Appeal against an order 
of Mr; Justice Burn, dated the 8th Novem- 
ber, 1932, and made in ©. M. P. No. 3515 


“of 1932 in Appeal No. 58 of 1932, preferred 


against an order of the Court of the Sub- 
ordinate Judge, Masulipatam, in O. S. 
No:_56 of 1929. : 
Mr. J. Sambasiva Rao, for the Appellant. 
- Mr. A. Lakshmayya, for the Respondent. 
Beasley, C. J.—This is a Letters Patent 
Appeal from an order of Burn, J.; ordering 


the appellant to give security for the costs - 


of his appeal. The appellant here has been 
given leave to appeal in forma pauperis. 
Burn, J. ordered the appellant to furnish secu- 
rity for Rs. 1,000 and it is contended on be- 
half of the appellant that the order of Burn, 
J., being based merely upon the poverty of 
the appellant and nothing more, is wrong. 
It is. quite true that our learned brother 
Burn, J., has given no other reason ‘for 
ordeting the appellant to furnish security. 
but it is quite open to us to see - whether 
good reasons exist for such an order being 
made. : It is contended here that security 


‘for costs can only be ordered to be given 


bya pauper-appellant in special circum- 
stances: Seshayyangarv. Jainulavadin (1), 
Srinivasa Sastrial v. Subramania Aiyar 
(2) and Subbiah Thevar v. Balasubramania 
Pandia (3). 1 agree that ordinarily where 
an appellant has been allowed to appeal 
as a pauper there should be reasons other 
than poverty justifying an order being made 
upon him to furnish security and the fact 
that leave has been granted to him to 
appeal in forma pauperis should of itself 


be sufficient to show that the judgment’ 


appealed against upon a perusal of it 
appears to be contrary to law or otherwise 
erroneous or unjust. Unfortunately, follow- 
ing what is stated to be the practice of 
this High Court, leave to appeal in forma, 
pauperis has been granted frequently on the 
Q)3M66, `> i 
: (17 MLJ.583. c.: 
_ (3) (1931) M.W. N 1157, _ 
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ground that the appeal raised a substantial 
question of law or that prima facie the 
appellant had a good case or an arguable 
point ; and there is one reported decision of 
this High Court In re Peram Cherfnamma 
(4), by Venkatasubba Rao and Madhavan 
Nair, JJ. where it was held that O. XLIV, 
r. 1, of the Civil Procedure Code, does not 
cohtemplate that, before granting leave to 
appeal in forma pauperis, the court should 
arrive at a definite and final conclusion 
vhat the decree complained against is con- 
trary to law or otherwise erroneous or unjust, 
that it is enough if the applicant shows 
that he has prima facie a good case and 
that, if he does so, leave to appeal should 
be granted, With great respect to the 
learned Judges who have decided that case, 
I am unable to see that O. XLIV, r. lof 
the Civil Procedure Code contemplates any- 
thing else but what it so definitely states. 
The proviso is perfectly clear, namely, 

“that the court shall reject the application unless, 
upon a perusal thereof and of the judgment and 
decree appealed from, it sees reason to think that 


the decreeis contrary to law or to some usage hay: 
ing the force of law, or is otherwise erroneous or 


unjust.” , : 
The order is mandatory and only contem- 


plates a perusal of-the application, the judg- 
ment and the decree and nothing else; and 
unless in the opinion of the court the decree 
is contrary to law or otherwise .erroneous or 
unjust, the court is bound to dismiss the 
application. Order XLIV, r. 1, Civil Pro- 
cedure Code, does not say that the court 
shall reject the application unless the appeal 
raises a substantial question of law or unless 
the appellant has prima facie a good case. 
I am unable to agree with the decision in 
In re Peram Chennamma (4), and in my 
opinion this Bench should not follow it. 
Tt is certainly in conflict with the view of 
Jenkins, C. J. in Sakubai v. Ganpat (5) 
and also Rajendra Prasad Bose v. Gopal 
Prasad Bose (6) and Maung Tha Din v. 
Daw Paw (7). Upon perusing the judgment 
in this case it is very difficult to under- 
stand how leave to appeal in forma pauperis 
was ever granted atall. The learned Judge 
who granted the application has not given 
his reasons for doing so; and I may here 
state that I think that, when such leave is 
given, the reasons of the court for granting 
such leave should be briefly stated. I.am 


(4) 122 Ind Oas 337; 53M 245; 31 L W 76; Ind 
Rul ( 930) Mad. 305; 58 M LJ 195. i 

(5) 28 B 487. : 

(6) 94 Ind. Oas. 81';4 Pat 67at p.73; Al R 1925 
Pat. 4142. 
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quite unable, after a careful perusal of the 
judgment under appeal, to say that on the 
face of it, it is contrary to law or otherwise 
erroneous or unjust. It certainly raises no 
substantial question of law and, therefore, 
does not even satisfy the test applied in 
In re Peram Chennamma (4), nor, in my 
opinion, does the appellant show even a 
prima facie good case; and, as I have al- 
ready stated, no reasons have been given 
by the court for allowing the application. 
What appears to me to have been overlook- 
ed in In re Peram Chennamma (4), is the 
difference between an application for leave 
to sue as a pauper and an application for 
leave to appeal as a pauper. In the former 
case, apart from the question of pauperism, 
the only test applied is whether there is a 
cause of action shown; but when the appel- 
late stage is reached, a more severe test 
has to beapplied. The defendant has been 
successful’ in the lower Court and he has 
been put to great cost in successfully de- 
fending the suit and in most cases he has 
not been able tô recover one anna from the’ 
plaintiff towards his costs. Therefore it is 
that when the pauper litigant comes to the 
Appellate Court for leave to continue the 
litigation as a pauper, it is ipcumbent upon 
him to satisfy the court that the judgment 
is erroneous. This does not mean a final 
decision by the court, but such a decision 
as can be given after a perusal of the 
judgment and the decree. On the question 
as to security for costs being ordered where 
leave to appeal has been granted, I think 
that it is permissible for the court to peruse 
the judgment which is being appealed 
against and to see whether there are circum- 
stances which would justify an order for 
security for costs. In my opinion, the chance 
of the appellant’s success is such a circum- 
stance. Inthe present case, taking the view 
that I do that the appellant has not prima 
facie a good case, I am satisfied that this 
is a case for ordering the appellant to fur- 
nish security for costs even though he be 
a pauper. The fact that a person is a 
pauper is not alone a reason for not order- 
ing him to give security for costs and this 
is the view taken by Scrutton, L. J., in In. 


re Carroll (8). He there states: 

“On the question of ordering security for costs I. 
desire to say this: the mere fact that. a person is in 

oor circumstances does not justify security being 
ordered where that person is making his first effort 
to obtain a decision. A perfectly impecunious person 
may commence proceedings by the issue of a writ 
which involve a defendant ina large sum for costs 
because the plaintiff, who, I will assume, is ynsuccess- 

(8) (1931) 1K B 104; 100 L JKB 62;14t L T 


154; 74.93 770,47T LR 20. 
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ful, has no funds, As I have sometimes expressed 
it, the court will allow an impecunious person to get 
one bite of the cherry but will not allow him a 


second bite unless he, as appellant, is able to provide 
security for the costs of the appeal.” 


‘Although Burn, J., has given no reason 
other than the poverty of the appellant for 
making his order, for the reasons Ih 
already stated, his order must be upheld 
and this Letters Patent Appeal dismissed 
_ with costs. | 4 f 
`- One month for finding the security 
ordered. re we - 

' Bardswell, J.—I- agree. Asto 0O. KLIV, 
r. 1, I cannot see why it should be taken to 
mêan something less than what appears from 
its plain language, í 

N. K-N. Appeal dismissed. 


pa 


_. OUDH CHIEF COURT. ` 
Oriminal Appeal’ No. 408 of 1932. 
í February 10, 1933. | 
- + Raza AND BISsHESHWAR NATH, JJ. 
_ EMPEROR—COOMPLAINANT—ÅPPELLANT 
| ` versus i 
- HUB LAL AND 0OTHERrS— ACCUSED 
ai RESPONDENTS. | ` 
Criminal Procedure Code (Act V of 1898), s. 4.17 
—Appeal against arquittal—Principles ‘of inter- 
ference by High Court—Benefit of- the doubt— Pre- 
sumption of innocence— Prosecution, duty of. . : 
In an appeal from acquittal the public prosecutor 
must make out strong and cogent grounds to justify 
interference with the judgment of acquittal. One of 
the cardinal principles of criminal lawis that an 
accused person is presumed innocent until his guilt 
ia satisfactorily established. If there is any room 
for reasonable doubt the accused must have the 
benefit of it. The' trial Court which has the oppor- 
tunity -of seeing the witnesses isin a much better 
position to. judge of their veracity than the Court of 
Appeal andthe Appellate Court must, therefore, be 
slow to differ from the opinion of the trial Judge as 
regards the value oftheir testimony unless there 
are good grounds for differing from it. Emperor v, 
Paragi (1), applied. z ; 
Appeal against an order.of the Sessions 
Judge, Rae Bareli, dated the 29th August 
1932. ace 
Mr. G. H. Thomas, The Government Ad- 
vocate, for the Crown. | a. 
. Mr. Qismat Itai Jagdhari for, the Respon- 
dents.’ . 5 i 


Judgment.—This appeal has been filed 
by the Government Advocate on behalf of 
the Local Government under s. 417 of the 
Code of Criminal Procedure. 

- It appears that a dacoity was committed 
at the house of Saddhua Chamar in village 
Pura Bjsauni, hamlet of Udrahar on the 
night of 2nd/3rd May, 1932, at about mid- 
night. The dacoits belaboured the in- 


ave ` 
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mates ofthe house and carried away pro- 
perty (old clothes, ntensile and some orna- 
ments) worth Rs. 25 or 30. 

The report ofthe occurrence was made 
by Musammat Sitalia, wife of .Saddhua 
Chamar, àt the Sareni Police Station on the - 
3rd of May, 1932,at about 11 a. m. The 
place of the occurrence is some eight 
miles from the Police Station. Hub Lal 
of Pura- Bisauni and Nanku and Banke 
of Umrapur were sent up for trial. ` 
“The learned Sessions Judge of Rae 
Bareli was not satisfied that the charge 
wasmade out against the accused and 
acquitted all of them onthe 29th of August 
1932, ; 

We have carefully examined the record 
and we are not prepared todisagree with 
the findings of the learned Sessions Judge 
in this case. 
- Musammat 


v. HUB LAL. 


Sitalia and her daughters 
Sheonathia and Maharania 
stated that they had recognized the accused - 
at the time ofthe occurrence. They also. 
said that the girl Sheonathia was raped 
by Nanku, accused, outside the house. 

Hub Lalis admittedly a well-to-do person. 
He is the brother-in-law of Nanku. It 
appears that Nankuis a bad character 
and Bankeisin his service. -Nanku and 
Banke live in a different village some 
twelve miles from the place of occurrence. 
The evidence given bythe defence wit- 
hesses namely, Kalwa Chaukidar, (D. W. 
No.2) and Madho Mukhia (D. W. No. 3) 
shows clearly that Nankuand -Banke were 
at Umrapur onthe night of the occurrence, 
Bisheshwar (D. W. No. 4) of Pura Bisauni ` 
states clearly that he met Saddhua Chamar 
and his daughters Maharania and Sheo- 
nathia shortly .after the occurrence and 
they said tohim that no dacoit could be 
identified at the time ofthe occurrence. 
No mention of any rape-was made to him. 
His evidence shows that Hub Lal accused 
also had gone with him to the Chamar's 
house to inquire ‘about the dacoity. Suraj 
Bali Singh (D. W. No. 5) and Auseri 
(D. W. No. 6) live in the neighbourhood 


- of Pura Bisauni. Their evidence is also to 


the same effect. 

` Underthese circumstances we do not 
think that the learned Sessions Judge was 
wrong in acquitting the’ accused’ in this 
case. It hasbeen repeatedly held by this 
court thatin dealing with appeals from 
acquittal this court in view of the well re- 
cognized principles of Criminal Jurispru- 
dence has always insisted that the public 
prosecutor must make out strong and cogent 
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grounds to justify interference with the 
judgment of acquittal. One of the cardi- 
nal principles of criminal law is that an 
accused person is presumed in- 
nocent until his guilt is satisfactorily 
established. T£ there is any room for reason- 
able doubt the accused must have the 
Benefit of it. 
opportunity of seeing the witnesses is in a 
much better position to judge of their 
veracity than the Court of Appeal and the 
Appellate Court must, therefore, be slow to 
differ from the opinion of the trial Judge as 
regards the value of their testimony unless 
there are good grounds for it: see Emperor 
v. Paragi (1). 

Hence we dismiss the appeal. The 
accused, who are in jail, will be released at 
once. 

N.-A. 

(1) 139 Ind. Oas. 756; 9 O W N 321; 
(1932) Oudh 391; 34 Cr. L J 931. 


Appeal dismissed 
Ind. Rul 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
Criminal Revision Application No. 216 of 


March 1, 1933. < 
FERRERS, J. C., AND Aston, A. J. O. 
ALLAHDINO—-APPLICANT 


VETSUS 
EMPHROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), s 202— 
Power to postpone issuing of process—Discretion— 
Counter-cases for adultery and defamation—Proper 
exercise of discretion. 

Section 202, Criminal Procedure Code, gives the 
Magistrate a power to postpone the issue of process 
in acase where there is a complaint for adultery 
and acounter-complaint by the accused for defama- 
tion for having called the accused an adulterer : 

Held, that it would be better to dispose of the 
charge of adultery first. i 

Mr. P. K. Vaswani, for the Applicant. 

Messrs. C. M. Lobo and D. K. Bhojwani, 
for the Orown. 


Judgment. — This is an application in 
criminal revision under s. 439. The facts 
alleged are these: In November, 1931, Al- 
lahdino, the applicant put away Amnat, his 
wife. In October, 1932, Amnat applied to 
the Special Bench “D” of the Honorary 
Magistrates under s. 488. She claimed a 
reasonable sum for the .maintenance of her- 
self and her children. Allahdino resisted 
the claim saying, that his wife had commit- 
ted adultery with Abdul Satar. Evidence 
was led which satisfied the Special Bench 
that the question of divorce had been de- 
pated in November; 1931, and January, 
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1932. Amnat was then pregnant and the 
opponent did not deny that she was pregnant 
by him. For these reasons the Special 
Bench made an order requiring Allahdino 
to pay maintenance to his wife at Rs. 25a 
month with effect from 8th October, 1932. 
Abdul Satar resented the imputation which 
had been made upon him. He made a 
complaint of defamation. On the same day 
Allahdino made a complaint of adultery 
against Abdul Satar. We are informed 
that these two complaints which were both 
made on the same day, came before the 
Magistrate in what would appear to be the 
most natural order. The complaint by 
which Allahdino charged Abdul Satar with 
committing adultery came first and the: 
complaint by which Abdul Satar charged 
Allahdino with defamation in respect of 
the same charge came second. This not- 
withstanding the learned Magistrate has 
decided to deal first with the complaint of 
defamation. The order which he has made 
is in these terms: 

“A complaint under s. 500, Indian Penal Code, hav- 

ing been filed by the accused against the complainant 
which is connected with the subject-matter of this 
complaint, I shall await the result of the case before 
passing order on this complaint" 
The applicant alleges that this order is 
illegal, unfair and inequitable. We are 
not prepared to go so far as to say that 
s. 202 does not give the Magistrate a dis- 
cretion to postpone the issue of process as 
he has done in this case. We are, however, 
of opinion, that the discretion has not been 
exercised in the most advantageous manner, 
It seems to us that it would have been better 
first to deal with-and dispose of the charge 
of adultery. If Allahdino is successful in 
proving that Abdul Satar did commit adul- 
tery with the wife of Allahdino then the 
complaint which Abdul Satarhas made 
against Allahdino for defamation will fall 
to the ground, If on the ‘other hand Ab- 
dul Satar succeeds in defeating the charge 
of adultery then it will be time enough to 
proceed with his allegation that the charge 
is defamatory. We, therefore, direct the 
Magistrate to ‘pass order on the charge of 
adultery in the manner provided by law. 
Proceedings on the counter-charge should 
be postponed until a decision has been 
reached on the charge of adultery. 


A. Order aceordingiy, 


Dad 


OUDH CHIEF COURT. . 
Criminal Revision Application No. 136 of 
1932. Brg eee 
a> 2° January 24, 1933. es 
1 -NANAVUTTY, J. 
- HUBDAR ALI—Accusep— b 
aa ` APPLICANT A. 
` VETSUS ; 
EMPEROR -— Compiainant—Oppositz ~ 
- Party. : 
Criminal Procedure Code (Act V of 1898),.ss. 110, 
112—Two persons, alleged to be memibers of gang of 
habitual thieves—One order under s, 112—Joint trial, 
legality of—Penal Code (Act XLV of 1850), 5. 
401—Police proceeding under s. 110, Criminal Proce- 
dure Code, though Police could have proceeded under 
8. 401, Penal Code— Procedure, whether objectionable, 
‘Where two persons were alleged to be members. 
of a géng of habitual thiefs and robbers and: were 
always associated jointly in the commission of 
thefts, burglaries and robberies, a Magistrate acts pro- 
perly in issuing one order against both of them 
under s. 112, Criminal Procedure Code, calling upon 
them to show ‘cause why they should not be bound 
over to.be of good behaviour under s. 110 and the 
joint trial of the two is perfectly legal. Emperor v. 
Ram. Lal (1), distinguished. [p 44, col. 11. ; 
Where it appeared that it was open to the Police 
to proceed against certain persons either under s. 
401, Penal Code, or under s. 110, Criminal Proce-` 
dure Code, and after some discussion it was decided 
to take proceedings under s. 110: wi 
Held, that the course was a perfectly legitimate 
one for the prosecution totake and that it could not 
be objected against on the ground that a substantive 
charge should have been laid against them, 
Bhagwat Prasad v., Emperor (2), distinguished. [p. 
945, col. 2.] Pa ` : 
- Application for revision of an order of 
the Sessions Judge, Lucknow, dated the 
11th October, 1932. 
Mr. Rauf Ahmad, for the Applicant. 


| Judgment,—This is an application 
for revision of an appellate order of the learn- 
ed Sessions Judge of Lucknow confirming the 
order of the Sub-Divisional Magistrate of 
Lucknow binding over the applicant Hubdar 
Ali to furnish security for good behaviour 
unders.110 of the Gode of Criminal Proce- 
dure. BN 

I have heard the -learned Counsel for 
the applicant and also examined the record 
of the tase. There is no force in this 
application for revision. In the first place 
it'was contended that the lower Appellate 
Court erred in. basing its order exclusively 
upon a consideration ofthe evidence adduc- 
ed on behalf of the prosecution witnesses 
and left out of consideration the entire evi- 


dence adduced by the applicant Hubdar Ali ` 


on his own behalf. This isnot correct. The 
learned Sessions Judge has examined the 
evidence of the defence witness carefully 
but has not*thought fit to expatiate on their 
evidence at great length. For my. own 
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satisfaction I went through the evidence of 
the 50-witnesses whom the applicant Hubdar 
Ali examined in his defence, and I am- 
bound to.say that I am not favourably im- 
pressed by this mass of evidence. 

In the second: place it was urged 


- that the joint trial cf the applicant with 
‘Sikandar was. illegal and very prejudiciaé 


to the applicant, Hubdar Ali, and in support 
of this contention a ruling of tbe Allahabad 
High Court, reported as Emperor 
v. Ram Lal (1), was cited. In this 
ruling it was laid down that in proceed- ` 
ings under. s. 110 of the Code of Criminal 
Procedure every accused person proceeded 
against under that section was entitled to 
a separate notice and that it was not fair 
to him to have the charges which were: 
going to be made against him confused. 
with the charges that were being made 
against somebody else. This ruling cited 
by the learned Counsel for the. applicant 
has no applicability to the facts of the 
present case. In the present case 
the applicant Hubdar Ali and 
Sikandar were alleged by the prosecution 
to be members of a gang of habitual 
thieves and robbers and were always 
associated jointly in the commission of 
thefts, burglaries and robberies. That 
being the allegation on behalf of the 
prosecution the Sub-Divisional Magistrate 
was perfectly right in issuing one order 
against both of them under s, 112 of the 
Code of Criminal’ Procedure calling upon 
them to show cause why they should not 
be bound over to be of good behaviour 
under s. 110 of the Code of Criminal Pro- 
cedure. It may be noted that in the present 
case the co-accused of the applicant was 
released by the learned Sessions Judge, 
because he had a slight doubt left in his 
mind as to whether he was a fit person 
to be bound over under s. 110 of the Code 
of Criminal Procedure and -accordingly the 
learned Judge gave Sikandar the benefit 
of that doubt. If. the applicant had also 
created a similar. doubt in the mind of- 
the learned Sessions Judge, he too would 
have been given the benefit of that doubt. 
In my opinion the joint trial of the ap- 
plicant and Sikandar was perfectly legal 
and has in no way prejudiced the applicant 
in his defence on the merits. 

Another. point raised by the learned 
Counsel for the applicant was that the 
trial Court erred in: admitting in evidence 
and in relying upon certain exhibits against 
-(1) 116 Ind. Oas. 25; 54t A 663; A IR 1999 all 
273; 30 Or. Ld 562; (1929) AL J36l. 
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e the applicant Hubdar Ali, as these exhibits 
were inadmissible in evidence. I have 


looked into this matter ‘and I find that 
these exhibits are reports made by verious 
persons about thefts and burglaries com- 
mitted in their houses. It is true that 
these reports cannot beused as substantive 
evidence but allthat the learned trial Magis- 
trate has done is to use them to corroborate the 
evidence of the prosecution witnesses, who 
have come to depose that they made these 
reports at the Thana, and in those reports 
also gave expression to their suspicions 
against the applicant Hubdar Ali as being at 
the bottom of the commission of the offences 
at their houses. For this purpose these 
reports could legitimately be used and the 
action of the -learned Magistrate is not 
open to any objection on that ground. - 

Another plea that was urged on behalf 
of the applicant was that the present pro- 
ceedings under `s. 110 of the Code of 
Criminal Procedure were not maintainable 
in view of the fact that a substantive 
charge uuder s. 401 of the Indian Penal 
Code had been laid against the applicant 
and in supportof this contention a ruling 
of the late Court of the Judicial Com- 


missioner of Oudh reported as Bhagwat. 


Prasad v. Emperor (2) has been cited, 
The facts of that case are absolutely 
different from those in the present case. 
In that case five persons were charged 
with daocity under s. 395, Indian Penal 
Code, and subsequently discharged under 
. 8. 169 of the Code of Criminal Procedure 
upon the application of the investigating 
Police Officer on the ground that there was 
not sufficient evidence against them for 
their prosecution of an offence under s. 
395 of the Indian Penal Code. After they 
had been discharged under s, 169 of the 
Code of Criminal Procedure they were 
immediately re-arrested under s. 55 of the 
Code of Criminal Procedure and proceeded 
against under s. 110 of the Code of 
Criminal Procedure. In these circumstan- 
ces it was held that the badmashi sections 
of the Code of Criminal Procedure were 
not intended for furnishing the Police with 
the means of detaining persons against 
whom a definite charge had been made 
but had broken down. The facts. of the 
present case are entirely different. It was 
open to the Police to proceed against the 
applicant Hubdar Ali and others either 
under s. 401 of the Indian Penal Code 
or under s. 110 of the Code of Criminal 


(2) 72 Ind Oas. 1031; 260 O 317: 10 OLJ 232; 


$O0&AL R826; AIR 1924 Oudh 33, 
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Procedure:.. After some discussion it was 
decided that proceedings under s. 110 
should be taken against the applicant 
Hubdar Ali and Sikandar. This was a 
perfectly . legitimate course for the pro- 
secution to take. If- the’ applicant had 
been tried and acquitted or discharged of 
an offence unders. 401, Indian Penal Code, 
then it would not have been open to the 
Police to proceed against him unders. 110 
of the Code of Criminal Procedure. That, 
however, is not the case here. f 

The last ground taken in this applica- 
tion for revision was that the courts below 
erred in not noticing the fact that the 
bulk of the Police witnesses who deposed 
about the general repute, of the applicant 
came from villages other than the one in which 
the applicant resided. It was further con- 
tended that the courts ought to have paid 
particular attention to the evidence of 
witnesses who spoke about the good character 
of the accused and that such evidence 
should not have been rejected without 
substantial reasons being shown for dis- 
believing it; and in support of this con- 
tention reliance was placed upon aruling 
of the Patna High Court reported as 
Ramlagan v. Emperor (3). There is no 
substance in this contention. The learned ` 
Sub-Divisional Magistrate as well as the 
learned Sessions Judge have after due 
consideration of the evidence adduced on 
behalf of the applicant Hubdar Ali held 
that the applicant was a man of bad 
repute, whose remaining at large without 
bonds and sureties was hazardous to the 
general community. | have myself perused 
the evidence adduced by the applicant 
and I fully agree with the estimate of 
that evidence formed by the two lower 
Courts. 

For the reasons given above I see no 
reason to interfere in revision with the 
order of the learned Sessions Judge and I 
accordingly dismiss this application for 
revision summarily. 

N. Application dismissed. 


(3) 81 Ind. Cas. 633; AIR 1924 Pat. 500;5PL T 
166; 2Pat L R 98 Or.; 25 Or. L J 985, 


946 


PATNA HIGH COURT. 
Appeal from poe Decree No. 1122 of 
< 1930. 


April 11, 1933. 
MOHAMMAD Noor, J. 
JAGATBANDHU DUTTA—P tarntire— 
APPELLANT 


versus ` 
“SHAYAM CHAND BHOLE AND OTHERS— 
DEFENDANTS —RESPONDENTS. 

Landlord and tenant—Surrender—Mere 
of deed—Sufficiency of—Complete intention 
render, necessity of—Fraud, if makes surrender 
voidable or void—Civil Procedure Code (Act V of 1908), 
O. VIII, r, 9—Facts taken to be admitted by non- 
denial—If can be required to be proved otherwise. 

A surrender is not effected merely by the execu- 
tion of a deed unless the deedis executed with a 
complete intention to surrender. Where a deed is 
executed months before there was any talk of sur- 
render between the landlord and tenant, the execu- 
tion of the deed does not constitute surrender. [p. 
948, col. 1.1 

Fraud will make asurrender voidable and not 
void but no suit is necessary to avoid it. [p. 947, 


col, 1) 
Under O. VIII, r. 5, Civil Procedure Code, the court 


execution 
to sur- 


may require facts taken to be admitted by non-denial . 


to be proved otherwise [p.947, col. 2] 

Appeal from a decision of the Special 
Subordinate Judge, Chaibasa, dated the 
2nd May, 1930, modifying a decision of the 
Munsif, Jamshedpur, dated the lst March, 
1928. 

Messrs. S. M. Mullick and S. N. Bose, for 
the Appellant. 

Mr. S. C. Mazumdar, for the Respondents. 

Judgment.—This second appeal is by the 
plaintiff. The suit was for recovery of pos- 
session of 30 bighas 12 kathas 4 dhurs of 
raiyati land which was settled with him by 
Gangadhar Digwa, landlord of the village. 
The plaintifi’s case, as it appears from his 
pleadings and evidence, was that he was in 
search of some land and heard that one Kripa- 
sindhu (defendant No. 2) was anxious to 
dispose of his holding. As this could not 
be done under the tenancy law in force in 
Singhbhum it was arranged that Kripasin- 
dhu would’ surrender the land to the land- 
lord and the landlord in turn settle it with 
the plaintiff. Consequently Kripasindhu 
surrendered his holding of 21 bighas 15 
kathas to the landlord and the plaintiff got 
the settlement of 30 bighas of land on 
payment of Rs. 1,300, out of which Rs. 600 
was paid to Kripasindhu as compensation 
for surrendering his holding. Out of this 
30 bighas and odd 16 bighas 5 kathas 14 
dhurs is said to have been the bakasht of 
the landlord and the remaining 14 bighas 6 
kathas and 10 dhurs apart of the surrendered 
holding of 21 bighas andodd. After tak- 
ing the settlement the plaintiff cultivated 
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the land himself and then gave it to Khetra . 
Mohan Giri on bhag. Defendant No. 1 
prosecuted Khetra’‘ Mohan Giri for removal 


-of the* crop of the land with the result that 


Khetra Mohan Giri was convicted. Conse- 
quently the plaintif instituted the present. 
suit for recovery of possession of the land. 

Defendant No. 2 Kripasindhu didenot 
enter appearance. He was, therefore, ex- 
amined as a witness on behalf of the defend- 
ant No. 1 who alone contested the suit. His 
defence was that the entire land, namely 30 
bighas 12 kathas and 4 dhurs, was ‘the occu- 
pancy holding of Kripasindhu who having be 
come old wanted to distribute his property 
among his relatives and old servants, de- 
fendant No. 1 being one of the latter. 
As transfers could not be effected under 
the tenancy law of Chota Nagpur, it was 
arranged that Kripasindhu would surrender 
21 bighas odd of land out of his holding to 
the landlord, and the landlord would settle 
it with defendant No. 1 on receipt of Rs. 100 
as salami. It was in consequence of this ar- 
rangement that the deed of surrender which 
had already been executed was made over to 
the landlord Gangadhar Digwar. Ganga- 
dhar Digwar and his servant Khetra Mohan 


-Giri did not stick to their terms and settl-. 


ed a portion of that land together with an- 
other 16 bighas and odd of land of Kripa- 
sindhu which was not included in the surren- 
der with defendant No. 1 in consequence of 
which both Gangadhar and Khetra Mohan 
Giri were prosecuted for cheating and were 
convicted. The surrender was repudiated 
by defendant No.1 onthe allegation that 
it was made on the understanding that the 
land would be settled with him. He claim- 
ed to be in possession of the suit land un- 
der the authority of the defendant No. 2. 
The trial Court accepted the plea of the 
defendant in full and dismissed the plaint- 
iff’s suit. On appeal the learned Subordi- 
nate Judge has held that 16 bighas 5 kathas 
14 dhurs which was claimed by the plaintiff 


“to bethe bakasht land of the landlord was 


really so and in respect of it he has decreed 
the plaintiff's suit. He, however, upheld 
the finding of the trial Court in respect of 
the 14 bighas odd land which was to the 
effect that the deed of surrender was obtain- 
ed by fraud and was ineffective and he 
dismissed the plaintiffs suit in respect of 
it. The plaintiff has appealed and only 14 
bighas and odd which was admittedly a 
portion of occupancy holding of Kripasindhu 
Maity and which is claimed by the plaintiff 
to have been surrendered by the former and 
then settled by the landlord with the latter 


1933 
is the subject-matter of the appeal. - 

The simple question involved is whether 
there wasin fact a valid surrender of the 
holding by Kripasindhu. Now the eommon 
case of the parties is that the surrender 
was made to settle the land with somebody. 
On the one hand the plaintiff's case is that 
the surrender was brought about by him so 
that the landlord might settle the land with 
him and that Kripasindhu got Rs. 700 in 
this transaction. On the other hand the 
defendant alleges that the surrender was 
made because Kripasindhu wanted to make 
a gift of this land to defendant No. 2 and 
as this could not be done, the device of sur- 
render was resorted to and that the land- 
lord undertook to settle it with defendant 
No. 1. It has been found by the courts 
below that the deed of surrender was exe- 
cuted some months before the actual ne- 
gotiation between Kripasindhu and the 
landlord. Having registered the deed of 
surrender (in fact no deed was necessary 
for a surrender) Kripasindhu came to the 
landlord and suggested to him that he 
would surrender the land provided the 
landlord settled it with defendant No. 1 
on taking Rs. 100 as salami. The landlord, 
however, fradulently settled the land with 
the plaintiff. They have further found that 
the deed of surrender was obtained from 
the landlord by Kripasindhu by means of 
fraud and therefore, that was in fact no 
surrender. They have also doubted the bona 
fides of the settlement with the plaintiff. 

Mr. Mullick has contended first that once 
there was a surrender non-fulfilment of a 
promise to be performed subsequently will 
not make the surrender itself ineffective. 
Secondly, that there is nothing to show that 
at the time when the deed of surrender 
was made over tothe Jandlord he had no 
intention of doing what he promised to do. 
A later breach of promise of settlement 
will not make the transaction of surrender 
fraudulent and it cannot be said that the 
deed was obtained by fraud and lastly that 
fraud, if there was any, will only make the 
surrender voidable and not void and can 
only be repudiated by Kripasindhu and 
not by defendant No. 1. He referred to 
s. 19 of the Contract Act, and contended 
that a contract obtained by fraud was only 
voidable at the instance of the party de- 
frauded and the only person defrauded was 
defendant No. 2 who has not entered ap- 
pearance in this case. Therofore, 
the surrender cannot . be impeached 
by a third party defendant No. 2 who 


has apparently. no title. to. the land . and, 
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in the absence of any defence having 
been set up by defendant No. 2 the 
plaintiff's suit ought to have been decreed. 
Now the plaintiff has sued for ejectnient 
of defendaut No. 1 who according to him 
is in possession of the land by obtaining 
possession of it, however wrongly it might 
have been, from Khetra Mohan Giri with 
whom the plaintiff according to his allega- 
tion had settled the land. The plaintiff 
cannot succeed unless he proves a title 
in himself. We are not concerned -with 
the title of defendant No. 1. He may,have 
no title in the land. Perhaps he has hone. 
But he is admittedly in possession and he 
can retain his possession though based upon 
no title. against the whole world except 
the rightful owner. It is for the plaintiff 
to show that he is that owner. The 
defendant can defend his possession by 
impeaching the plaintiff's title. Now, the 
title claimed by the plaintiff is the settle- 
ment from the landlord and the title of 
the landlord according to plaintiff himself 
was derived by virtue of the surrender 
from Kripasindhu Maity who was admit- 
tedly, till the alleged surrender, the ratyat 
of the land. It was,: therefore, incumbent 
upon the plaintiff to prove a valid surrender 
by Kripasindhu. The defendant No. 1 was en- 
titled to show that the deed of surrender reli- 
ed upon by the plaintiff was obtained by fraud 
or misrepresentation. Mr. Mullick contends 
that there being no denial of surrender ‘by 
Kripasindhu the plaintiff's title mustybe 
taken to have been admitted by him and 
cannot be disputed by defendant No. 1. 
Now under O. VIII, r. 5 the court may 
require facts taken to be admitted by non- 
denial to be proved otherwise. In this 
case the plaintiff relied upon the surrender, 
the defendant No. 1 questioned its effective- 
ness which he was entitled to do and in 
my opinion the courts were ‘entitled to 
investigate the fact and validity of ‘the 
surrender in spite of the non-appearanceé of 
defendant No. 2. f 
Now on the findings of fact by: the 
learned Subordinate Judge it is clear that 
the surrender was not an absolute one. , It 
was provisional dependent upon the landlord 
settling the land with defendant No, 1. 
The learned Advocate for the appellant 
has tried to draw a distinction between a 
condition precedent and a condi- 
tion subsequent and argued thatthe promise 
to settle the land with defendant No. 1 
was not a condition precedent to’ the sur- 
render but was to be carried out after the 


‘surrender and, therefore, no performance 
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of it will not. vitiate the surrender itself. In 
my opinion it is a case in which the 
surrender itself was not absolute but was 
‘a provisional one dependent upon the 
landlord settling it with defendant No. 1, 
that is, the surrender was to take effect 
immediately there was a settlement of the 
land by the landlord. with the defendant 
No. 1. A surrender is not effected merely 
by the execution of a deed unless the 
deed was executed with a complete inten- 
tion to surrender. It has been found in 
thiscase that the deed was executed months 
before there was any talk of surrender 
between the landlord and thetenant. Now 
it is obvious that the execution of the 
deed did not constitute surrender. Then 
the second stage was the making over of 
the deed to the landlord. Apart from the 
question that the deed was obtained by 
the landlord on a promise which was not 
fulfilled or was not intended to be fulfilled, 
the making over of the deed was not a 
surrender as.the deed was made over with 
a .proniise that the landlord would settle 
the land with the defendant No.1. Ithas 
been argued that unless there was a 
complete surrender how could the landlord. 
settle with the defendant No. 1. This is 
not so. A settlement can be. made in 
anticipation of a surrender. The surreder 
in. this case was to remain in abeyance 
till the promised settlement with defendant 
No. 1 is made. Apart from the question 
of fraud on which the case has been decided 
by the learned Subordinate Judge the 


simple answer to the plaintiff's case, asl. 


have said, is that the surrender was not 
to take effect till the settlment was made 
with defendant No. 1; or in other words, 


it was a provisional surrender dependent: 


upon the settlement of the land with 
defendant No. 1. Having taken this view 
of the case it is not necessary to examine 
in detail the question of fraud namely, 
whether the facts found constitute fraud 
and whether the plea of fraud, could be 
raised by defendant No. 1. In my opinion 
on the facts established the courts were 
entitled to.infer that the deed was obtained 
by fraud. It is. true- that fraud would 
make the surrender voidable and not void 


but no suit is necessary toavoid it. Facts. 


found show that defendant No. 2 never 
withdrew his possession of the holding and 
never acted on the surrender; in other 
words, he did not in fact surrender. 


Defendant No. 1 was entitled to prove 
fraud to explain how a deed of sur- 
~ phould haye been decreed, It may be noted 


_ render was’ in‘ -possession-of the landlord, 
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The plaintiff's suit,in my opinion, in 
respect of 14 bighas and odd has been 
rightly dismissed and the appeal is dismis- 
sed withecosts. . . 

N. > Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S. 
COUR 


; T. ; 
First Civil Appeal No. 17 of 1932. 
February 15, 1933. 
STAPLES, A. J. O. 
MAHARAJ SAI—P.atntirr— 
APPELLANT 
VETSUS : 
KEDARNATH AND ANOTHER — 

3 DEFENDANTS— RESPONDENTS. 
_ Limitation Act (IX of 1908), s. 14~Time spent 
in arbitration proceedings subsequently set. aside by. 
court, whether can be deducted. dra, D 

In a suit brought in a Oivil Court the time taken 
in previous arbitration proceedings relating to the 
subject-matter of thesuit cannot be excluded forthe 
purpose of computing limitation under s. 14, Limita- 
tion Act [p 950, col. 1] , 

Arbitrators are not a court within the said section 
and further the decree of a civil Court that an 
award delivered by arbitrators is not valid and 
binding does not deprive the arbitrators of their 
jurisdiction and the cancellation of the award cannot. 
be considered a cause of alike nature within the 
meaning of s. l4. Ramduit-Ram  Kissendas v 


: 4 D. Sassoon & Co. (i), distinguished [p. 950, col, 
1 


A question of limitation, which arises from the 
facts of the case, can be raised at any stage of the 
proceeding and, if so raised, must be considered and” 
decided by the court. Ram Kinker Roy v. Tufani 
Ahir (2), referred to. [ibid.] $ 

` First Civil Appeal against a decree of, 
the Additional District Judge, Bilaspur,. 
dated the 7th December, 1931,in C.8. No. 
27 of 1930. | 

Mr. D. N. Chowdhry, R. B., for the Ap- 
pellant. , 

“Mr. J. Sen, for the Respondents. 

Judgment.—The appellant brought a 
suit in the Court of the Additional District 
Judge, Bilaspur, for possession of a house 
and some occupancy and absolute occupancy 
land in Mouza Siledehi in the Janjgir Tahsil 
of the Bilaspur District, for. certain 
moveable property and for a declaration 
that he had a two-thirds share in the prop- 
erty that had been kept.joint, and that a 
partition of such property be ordered. The 
Judge dismissed the claim for possession 
both of the moveable and immovable 
property and granted a declaration only 
with regard to the joint tenancy land and 
the joint money-lending. The plaintiff has 
appealed to this court on the ground that 
the claim for possession of the.tenancy land 


1933: 
that no claim. has been made in the appeal 
with regard to the moveable property or 


money-lending business, and the only ques- 
tion at issue is whether the trial Court 


was right in dismissing the claim*for pòs- ` 


session of the tenancy land on the ground 
of limitation. The respondents have filed 
cross-objections with regard to the finding 
tat one field No. 995 was kept joint and 
with regard to the finding that there was 
no re-union, as pleaded by them, between 
Ghasiram the father of respondent No. 1 
and Jailal the deceased owner of the prop- 
erty in suit. The appeal and cross-objec- 
tions were heard together, and this judg- 
ment will govern both. : 

It is admitted that the plaintiff-appellant: 
Maharaj Sai had an elder brother Ghasiram 
and,a younger brother Jailal. The defend~ 
ants-respondents dre the son and grandson 
respectively of Ghasiram, who is dead, and 
Jailal is also dead. The three brothers. 
Ghasiram, Maharéj Sai and Jailal were, 
joint, but a partition was effected in 1925, 
certain property being kept joint at the 
partition and the rest being divided. 
Ghasiram died shortly afterwards in 1926, 
whilst Jailal died in June, 1928. The 
plaintiff's contention was that Jailal having 
left no son or grandson, he was the heir of 
- his property as his brother, and owing to 
the partition the defendants had no right 
to the property. The défendants, on the 
other hand, pleaded that shortly after the 
partition there was a re-union between 
Ghasiram and Jailal,,and that, therefore, 
they were entitled to succeed to:Jailal’s. 
property by ‘survivorship. It is admitted 
that the dispute about the property was 
referred to arbitration after Jailal’s - death, 
and the arbitratérs made an award. Maha- 
raj Sai, however, was not satisfied with the 
award and he brought a suit, Civil - Suit 
No. 33 of 1929, in the Court of the Sub- 
Judge, First Class, Bilaspur, and obtained 
a decree on the 22nd of April, 1930, declar- 
ing that the award of the arbitrators dated 
the 26th of September, 1928, was void and 
did not bind him or his interest in the 
property. After the decree in that suit he 
filed the suit, out of which this appeal arises, 
on the 28th of October, 1930.- There were 
other issues raised about a will executed 
by Jailal in favour ofhis grand-daughter 
Musammat Lalatin and the first defendant- 
respondent, and the findings of the trial 
Court about the will have not been challeng- 
ed in appeal and must stand. 

The lower Court has found that there 


was no re-union, as pleaded, between Jailal 


o 
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and Ghasiram, and consequently the plaint- 
iff Maharaj Sai was the heir to Jailal’s 
property on his death, but that his claim 
for thé tenancy land was barred by limita- 
tion under Art. 1 of the Second Schedule 
to the'C. P. Tenancy Act, it having been 
made more than two years after Jailal’s 
death, whilst his claim to the other property 
could not be upheld, as that property had 
been willed away by Jailal, who was com- 
pelent to dispose of it by a will. As noted 
above, the finding about the will has not 
been disputed and, therefore, - the only 
point at issue in the appeal is whether 
the finding with regard to limitation is 
correct. à : i 
The only ground on which the finding 
is challenged is that the plaintiff should: 
have been given the benefit of s. 14 of the 
Indian Limitation Act, and that in comput- 
ing the period of limitation, the plaintiff 
should have been allowed to exclude the 
time ‘during which he had been prosecuting 
the proceedings before the arbitrators. It 
may be noted that no such plea with re- 
gard tos. 14 was made in the lower Court, . 
nor was ig considered by that court, The 
lower Court has given this finding on limi- 
tation solely on the ground that the plaint- 
iff was entitled to pcssession on: the death 
of Jailalin June, 1928, and that the suit 
having been filed in October, 1930, more 
than two years after the. death of Jailal, 
his suit was barred under Art. 1 of the 
Second Schedule to the C. P. Tenancy Act, 
which lays down that thé period of :limita- 
tion. for possession of a holding is two 
years, and that the time begins to run 
from the date of dispossession or exclu- 
sion. . | 

- The learned Counsel for the appellant has 
relied for his contention upon a ruling of 
their Lordships of the Privy Oouncil in 
Ramdutt Ram Kissendas v. E. D. Sassoon & 
Co. (1). In that case it has been held by 
their Lordships at pages 1058 and 1059* that 
the Limitation Act has no application in 
terms to arbitration proceedings, but they 


KEDARNAMH, 


have accepted the reasoning of Greaves, J., ` 


that limitation does apply in arbitration 
proceedings and that the law of limitation 
applicable is that laid down in the Limita 
tion Act, 1908. They further held that if 
this Act is to be applied to arbitration pro- 
ceedings, the analogy of the Limitation Act 


-(1) 115 Ind. Cas. 713; 560 1048: .-AT R19299P 9 
103; 29 L W 682;-6O W N-473; 33 O W N 482; 49 
O [r J 462; 31 Bom. L R 741; (1929) A'L J 254; 56 
ML J 61421929) M W N 546(0P O; 
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` instan 
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requires that an arbitrator should ‘exclude 
the time spent in prosecuting in good faith 
thé same claim ‘before an arbitrator who 
was without jurisdiction, i. e. their Lord- 
ships have held that in a subsequent apr:li- 
cation for arbitration the period takem in 
prosecuting a former application for arbitra-: 
tion may be excluded under the analogy of 
s. 14iof the Indian Limitation Act. It has 
not, however, been held by their Lordships 
that in a suit brought in a Civil Court 
the time taken in previous arbitration pro- 
ceedings relating to the subject-matter of 
the suit may be. excluded for the purpose 
of computing limitation nor do I think 
that such a view can be taken. i 

, Section 14 of the Indian Limitation Act 
iss follows :— | 

“l4. (1) In computing the period of limitation 


prescribed for any suit, the time during which the 
plaintiff has been prosecuting with due diligence 


or in a Court of Appeal, against the defend- 
ant, shall be excluded, where the proceeding is 
fourided upon the same cause of action and is pro- 
secuted in good faith inacourt which, from defect 


>, ata ri proceedings, whether in a court of first 


. of jurisdiction or. other cause of a like nature, is un- 
` able to entertain it.” 


‘It is to be noted that the civil proceeding 
has to be prosecuted in a court of first in- 
stance or in a Court of Appeal and, as 
argued by the learned Oounsel for the re- 
spondents,'arbitrators are not a court within 
the meaning of the section. Further, the 
proceeding must .be upon the same cause 
of action and the court must be unable to 
entertain it either from a defect of jurisdic- 
tion or from some cause of like nature. 
Now, itis a question whether proceedings 
before arbitrators can be held to be upon 
the samé cause of action as a civil suit, 
because primarily the cause of action’ in’ 


` proceedings before arbitrators is the agree- 


_ ence to arbitration, 


ment of the parties to refer the matter in 
dispute between them to arbitration, whilst 
in a civil suit there is no such agreement 
and the cause of action is upon the right or 


‘title, which’ the plaintiff alleges in himseif. 


Again where there has been a valid refer- 
the arbitrators have 
full power to decide "the matter and labour 
under no defect of jurisdiction. Nor can 
Thold that the fact that an award delivered 


-by,arbitrators is subsequently set aside by a 


suit can be a cause of a like nature within 
the meaning of s: 14. The cause is to be 
of a like nature as a defect of jurisdiction. 


e ede of parties has. been held to be 


such “a cause,.as also a misconception of 


‘the, plainsiff as to the court in which to gue, 


but the section does not apply where’ there 
has Doen: an adjudication, on moriis: In 
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the present case there was an adjudication 
by the arbitrators. and an award and that 
award was subsequently set aside in a suit 
for cancellation on the ground of irregular- 
ilies amounting to misconduct. It was not 
found in that suit that the arbitrators had - 
no jurisdiction. On the contraryit was 
held that there was a reference to 
arbitration and the arbitrators had jurig- 
diction to decide the matter, but that their 
award was invalid owing to irregularities 
which amounted to misconduct. The find- 
ing on Issue No. 2 (c) framed in the suit 
was that the arbitrators had acted within 
the scope of the reference and within the 
bounds of the agreement between the 
parties. 

Tam of opinion, then,thats. 14 ofthe Indian 
Limitation Act cannot apply in the present 
case, because in the first place, although, 
as held in Ramdutt Ram Kissendas v. E. 
D. Sassoon & Co. (1), the Limitation Act 
should be applied by analogy to proceedings 
before arbitrators and s. 14 can be invoked 
with regard to proceedings before arbitra- 
tors, with reference to previous pro~ 
ceedings before arbitrators, still pro- 
ceedings before arbitrators will not 
be proceedings before 
the meaning of s. 14 with reference to a 
subsequent civil suit. Secondly, I hold that - 
the decree of a Civil Court that an award 
delivered by arbitrators is not valid and 
binding does not deprive the arbitrators of 
their jurisdiction and the cancellation of 
the award cannot be considered a cause 


of a like nature within the meaning ofs 14. 


In this view the ground put forward by 
the appellant must fail and it will not be 
necessary to consider whether such a ground 
should be entertained in appeal when it 
was not put forward in the court below. 
The learned Counsel for the respondents 
has referred in this connection to Ram 
Kinkar Roy v. Tufani Ahir (2), but I 
would point out that the question of limita- 
tion ‘was purposely left undecided in that 
case and I am of opinion that a question 
of limitation, which arises from the facts of 
the case, can be raised at any stage of the 
proceedings and, if so raised, must be con- 
sidered and decided by the court. : 

{The remaining portion of the judgment which 
deals with the cross-objections raised by the 
respondents is not material for this report.—Ed.] 
` A. Appeal and cross-objections dismissed. ` 


(2) 133 Ind Cas, 428; 53 A 65; (1930) ALJ 1601; 
A IR1931 All, 35y ‘Ind. Ral. Q931) All. 668 
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a court within, 
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ALLAHABAD HIGHCOURT. ` . 
Criminal Reference No. 642 of 1932. 
May 19, 1933. . 
KENDALL AND IQBAL AHMAD, JJ. 
EMPEROR-— PROSEOUTOR . 
VETSUS 
Musammat BAFATAN—Obpposits PARTY. 
U P. Municipalities Act (II of 1916, ss 180, 
185—Notified area—Notice of intention to make 
constuctions and for permission—Constructions 
made without permission—Offence under s 185, 
if committed—Additions to. ss 180, 185, by Amend- 
ing Act Il of 1919—Applicability to. Notified Areas 
—Elciion of President declared invalid by Civil 


Court—Complaint by such President—Jurisdiction 
of court to entertain such complaint 


No section ofthe U. P. Municipalities Act as ap-. 


plied to notified areas provides 
is not to construct a building 


that a person 
without 


area. 

Where a person after giving notice to the Notified 
Area Committee of her intention‘to make some 
constructions and praying for permission to make the 
said constructions, proceeded with the. constructions 
and was convicted under s. 185, U. P Municipali- 
ties Act: 

Held, that inasmuch as it was not alleged that 
after the person had given the notice and 
before she proceeded to construct the 
the Notified Area Committee either refused sanction or 
communicated to her any direction as regards the 
conditions on which she could make the building 
she did not contravene any of the provisions 
of the Act as applied to notified areas as regards 
the constructions of buildings and could not be 
convicted under s, 185 of the Act. 

The additions to ss, 180 and 185 of the U.P. 
Municipalities Act made by tke Amending Act of 
1919 donot apply to notified areas and cannot 
regulate and govern the 
ing in those areas i 

Where the Civil Court has declared the elec- 
tion of a person as President of the notified area 
to be invalıd, he cannot legally filea complaint on 


. behalf of the Notified Area Committes and the court” 


will have no jurisdiction to. proceed” with such a 
complaint, 

Criminal Reference made by the Sessions 
Judge, Mirzapur, dated the 17th August, 
1 

Mr. Saila Nath ‘Mukeriee, 
cant. 


forthe Appli- 


Mr. Shiva Prasad Sinha, for the Opposite 


Party. 
The Assistant Government Advocate, for 
the Crown. 


Judgment.—This -is a reference by the 
Sessions Judge of „Mirzapur, recommend- 
ing that the conviction -of Msuammat 
Bafatan unders. 185 ofthe Municipalities 
Act (Local Act No. II of - 1916, as amended 


by Act IT of 1919) and the sentence of fine. 


of Rs.15 passed on her be set aside. 
The referencecame up before a learned, 
Judge of this court who referred it to a 


Rench of two Judges. 2 
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i intention to 
-Committee to construct enclosure walls 


having ` 
previously obtained the sanction of the notified- 


building, . 


constructions of build-. 


OBL. 


The facts giving’ rise to the reference are 


‘asfollows. . 


By an application dated the 14th of Janu- 
ary, 1931, Musammat Bafatan notified her 
“the .Chunar Notified Area 


and a kothri in her house and prayed for 


-permission to make the said constructions. 


B. Baldeo Prasad, - the Vice-President of 
the Notified Area Committee, inspected the 
locality on the 23rd of January, 1931, and 
reported that the permission prayed for 
should be granted on certain conditions. 
The report was put up before B. Mathura 
Prasad, the President ofthe Notified Area, 
who before passing order decided to in- 
spect the locality himself. B. Mathura Prasad 
inspected the locality on the 29th of March, 
1931, and found that Musammat Bafatan had 
already made certain constructions without 
the permission ofthe Notified Area Com- 
mittee. A notice was then issued tu 
Musammat Bafatan calling upon her to 
show cause why she should not be- prose- 
cuted for building her house without the 
permission of the Notified Area Committee 
and eventually a complaint was filed 
against Musammat Bafatan under s. 185 of 
the Municipalities Act by B. Mathura Pra- 
gad, the Presiden: of the Notified Area Com- 
mittee, in the courtof Thakur Ram Singh a 
Magistrate of the First Class. The learned 
Magistrate convicted Musammat Bafatan for 
an offence punishable under s. 1850f the 
Muniéipalities Act- and sentenced her to 
pay. fine of Rs. 15. Musammat Bafatan filed 
an application in revision inthe Court of 
the Sessions Judge against the order of the 
Magistrate andthe learned Sessions Judge 
being of opinion that the conviction was 
bad in, law has made the present reference 
to this court with the recommendations 
noted above. 

The constructions made by Musammat Ba- 
jalan are shownon plan Ex. Con the record. 
They consist of - enclosure walls, a kothri, 
a room marked A. and a platform marked 
B onthe plan. She was not called upon to 
show cause with respect to the construc- 
tion of platform B, -nor was she convicted 
for having constructed that platform by 
the learned Magistrate. We are, therefore, 
not concerned in this reference with the 
platform marked B on the plan. 

r: The question for consideration inthe pre- 
sent reference is whether the conviction of 
Musammat. Bafatan under s. 185 of the 


Municipalities Act as regards the remaining 


constructions made by her is legally sus- 
tainable, The. décision of this question 
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depends on the answer to 
whether the amendments 
Municipalities Act (I of 1916) by 
Municipalities Amendment Act (II of 1919) 
do or do not apply to notified areas. 

“By s. 337 of the Municipalities Act the 


the question 


` Local Government is authozized to declare,- 


bya notification, that in respect of any 
local area, other than a Municipality,town 
` area or agricultural village, it is - desirable 
tomake administrative provision for some 
or all ofthe matters described in ss. 7 and 


8 ofthe Act, by extending thereto the pro- 


visions of Chap. XII ofthe Act which deals 
with notified areas. It is further provid- 
ed by that section that alocal areain re- 


gardto which such a notification has-been. 


issued is to be called a notified area. 


The power to apply or ddopt to anotified. 


area the provisions of any section of the. 
Municipalities Act, or of any Act which 
may bé applied to a Municipality, or part 
of such section, or any rule, regulation or 
bye-lawin force or which can be imposed 
in a Municipality under the provisions of 
the Municipalities Act or any other Act, is 
reserved tothe Local Government bys. 338 
(1a) of the Municipalities Acf -In exercise 
of these powers the Local Government has 
declared various areas in the United Pro- 
vinces of Agra and Oudh to be notified 
areas and by notifications dated the 6th of 
June, 1917, and 11th of June 1917, has ex- 
tended to such areas generally’. the provi- 
sions of certain sectionsor portions of sec- 
tionsof the United Provinces Municipali- 
ties Act (II of -1916). It has further 
been declared by these : notifications that 
where a Commissioner decides that the 
circumstances of any notified area in his 
division aresuch as to require the: ap- 
plication of-any other section or portions of 
sections of the Municipalities Act, he can 
apply or adapt such sections or portions 
thereof toa particular notified area. Sec- 
tions 178 to 185 of the Municipalities Act 
(II of 1916) which regulate the condi- 
tions on which a new- building or any 
material alteration in a building etc., may 
be made and provide the penalties for the 
breach ofthe rules, contained in those sec- 
tions have been applied to all the notified 
areas in the United Provinces by the noti- 
fication referred to above. The settions 
that are relevant for the purposes. of the 
reference before us are ss. 178, 180 and 
185 of the Act. Section 178 of the Act as 
applied to the notified area requires that 
before beginning to erect a new building or 
making an alteration- iwa building a pet- 
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son should in certain cases, give notice of 
his intention todo so to the notified area. 
Section 180 of the Act (If of 1916) contained 
four clauses and authorized Municipal 
Boardsto refuse orto-sanction any work of 
which notice has been given, either 


absolutely or subject to certain conditions, . 


and the section further reserved to the 
person giving the notice, the rights in 
the event ofthe Board neglectingor omit- 
ting to pass anorder on the notice given 
to it under s. 178, to call the attention 
ofthe Board to thé-neglect on its part. A 
further sub-clause (sub-cl. 5) was added 
to s. 180 by the U. P. Municipalities Amend- 
ment Act (M of 1919). That sub-clause 
runs as follows: — | 

“No person shall commence any work of which 
notice has beea given under s. 178 until sanction 


has been given’ or deemed to have been given under 
this section.” ; 

The addition of sub-cl. (5) to s. 180 
necessitated an addition in s. 185 of the 
Municipalities Act (II of 1916) and certain 
words were insertedin that section by the 
same Amending Act (II of 1919. Section 
185 of Act ILof1916 ran as follows-— __ 

“Whoever begins; continues or - completes tha 
erection or re-erection of in a building..... 
ws. -Without givin: the notice required bys. 178, 
or in contraventioa of an order of the Board 
refusing sanction or any written directions made 
by the Board, under s. 180 or any bye-law, shell 
be liable upon conviction to a fine which may 
extend to Rs. 500.” 

By the Amending Act of 1919 the words 
“of the provisions ofs. 180 sub-cl. (5) or” 


were inserted inthe: section between the 


words “or in contravention” and “of an order 
of the Board”: i 


Before the amendments noticed above 
were introduced bythe Amending Act of 
1919 it was perfectly open- to a person to 
proceed with the construction of any build- 
ing of which notice had keen given under 
s. 178 without waiting for the sanction 
ofthe Municipal Board provided that 
before the’ commencement of the building, 


the Board had not communicated to him an. 


order refusing sanction or any written 
direction that it thought fit to issue under. 
s. 180 of the Act. In other words the right 
of a person who had given the notice con- 
templated bys. 178 to proceed with ‘the 
proposed constructions was subject .- only 
to this condition that the Board could, in 
the exercise of the powers vested in it -by- 
s. 180, refuse permission to make the pro- 
posed constructions or call upon the per- 
son giving the noticeto make the construc- 
tions subject to certain conditions, and. a 
disregard of the order of the Board either 
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refusing sanction or according sanction sub- -done by the Amending Act of 1919 is: to 


ject to certain conditions was made penal 


by s. 185 ofthe Act. By the Amending 
Act of 1919, forthe first time, a further 
condition was imposed that the person 


giving notice under s. 178 could not com- 
mence the construction of the building 
unless and until sanction had been given 
by the Board for the construction of the 
same, and it was provided that a person 
who cominenced the construction ofa 
building without the sanction of the Board 
would be liable to afine which may extend 
to Rs.500. Itis not disputed that the 
Local Government has not, in exercise of 
the powers vested in it bys. 338 of the 
Act, extended to notified areas the pro- 
visions of the Amending Act of 1919. 
There is no escape, therefore, from the con- 
clusion that no section of-the Municipalities 
Act (IIof 1918) as applied to notified areas 
provides that a person is not to construct 
a building without having previously 
obtained the sanction ofthe notified area. 
It is not alleged that, after Bafatan had 
given the notice referred to above, and 
before she proceeded to construct the 
building, the notified area either refused 
sanction or communicated to her any direc- 
tionas regards the conditions on which she 
could make the building. She, therefore, 
did not contravene anyof the provisions 
of the Act as applied {0 notified areas as 
regards the constructions of buildings and 
could not be convicted under s. 185 of the 
Act. 

It was argued on behalf of the notified 
area that as ss. 180 and 185 of the 
Municipalities Act were notified by the 
Local Government to apply without any 
modification to notified areas, any subse- 
. quent amendments of these sections of the 
Act do ipso facto apply to notified areas. 
Reliance was placed ons. 8 of the U. P. 
General Clauses Act in support of this 
argument. The argument is untenable. 
Section 8 of the General Clauses Act is as 


follows:—- 

“Where any United Provinces Act repeale 
re-enacts, with or without modification, any pro~ 
vision of a former enactment, then reference in 
any other enactment or inany instrument to the 
provisions so repealed shall, unless a different in- 
tention appears, be construed as reference tothe 
provision so re-enacted.” 

The provisions containedin ss. 178 to 185 
of the Act (II of 1916) have not been repeal- 
ed and re-enacied by any Act of the Local 
Legislature, and, therefore, s. 8 of the 
General Clauses Acthasno application to 
the case before us. All that has. been 
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and 


make certain additions to ss. 180 and 185 of 
the Act. These additions not having been 
applied to notified areas cannot regulate 
and govern the constructions of buildings 
in those areas. We hold, therefore, that 
Musammat Bafatan was perfectly entitled 
to make the constructions without await- 
ing the sanction of the notified area, and 


“her conviction under s. 185 of the act was 
-bad in law. 


It appears that Musammat Bafatan had 

not given notice to the Notified Area Com- 
mittee of her intention to construct room 
marked A on plan Ex. ©, and it is 
arguéd that this omission on her part 
bringsher within the purviewof s. 185 of 
the Act. Thereis no substance in this 
contention. Section 178 (2) of the Act pro- 
vides that the notice contemplated by that 
section . - 
“as required in the case of a building. shall 
only be necessary where the building abuts on, 
or is adjacentto a public street or place, or 
property vested in His Majesty or in the Board, unless, 
bya bye-law applicable to the area in which the 
building is situated, the necessity of giving notice 
is extended to all buildings," 


It is conceded that no such bye-law 


exists, nor does the room abut on or is 


adjacent to a public street or place. It 
follows, therefore, that no notice to con- 
struct room marked A was necessary and 
Musammat Bafatan was entitled to build 
that room without giving any notice, 
There is yet another unanswerable 
objection to the maintainability of the con- 
viction of Musammat Bafatan. The com- 
plaint, as already stated, was filed by B. 
Mathura Prasad as President of the Notified 
Area Committee. It was contended on 
behalf of the accused that B. Mathura 
Prasad was not duly elected President of 
the Notified Area, and, therefore, in view of 
the provisions ofs. 314 of the Act, the 
court could not take cognisance of the 
offence alleged to have been committed by 
Musammat Bafatan on a complaint filed 
by B. Mathura Prasad. 


By resolution dated the 26th of April, 
1931, the Notified Area Committee autho- 
rised B. Mathura Prasad Saheb to incur 
expenditure up to the sanctioned Budget 
limit “and further authorized the Pre- 
sident B. Mathura Prasad Saheb to . file 
prosecutions and complaints in general, 
under the sections of the Notified Area 
Act”. These resolutions makeit manifest 
that whereas B. Mathura Prasad was 
authorized in his individual capacity to 
incur expenditure, the authority delegated 
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to him to file complaints was in his capa- 
city as President of the Notified Area. It 
is admitted that it has been held by the 
Civil Court that theelection of B. Mathura 
Prasad as President of the Notified Area, 
Chunar, was invalid. B. Mathura Prasad 
not being a duly elected President of the 
Notified Area Committee couid not, in 
exercise of the delegated authority, legally 
file the complaint against Musammat 
Bafatan andthe learned Magistrate had 
no jurisdiction to proceed withthe case. 

For the reasons given above, we accept 
the Reference, set aside the conviction of 


_Musammat Bafatan and direct that the 
fine if paid be refunded to her. 
N. ` Reference accepted. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 991 of 1932. 
December 10, 1932. 

Tarr, J. 

ATMA RAM—DEFENDANT—ÅPPELLANT 


TETSUS 
Firm BADHWA MAL SHAMBU LAL— 
PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 27— 
Additional evidence in appeal—Hxamination of one 
party on obscure poinis in dispule—Whether amounts 
to taking additional evidence in appeal. 

Where the Appellate Oourt only examinesa party 
on certain particulars, regarding the execution of a 
document, which were obscure, it does not amount to 
taking additional evidence within thé meaning of 
0. XLI, r. 27, Civil Procedure Code, and the court 
need not record reasons. 


Second Civil Appeal from the decree of 
the Addittonal District Judge, Karnal at 
Ambala, dated the 31st March, 1932. - 

Mr. Balwant Rai, for the Appellant. 
Mr. Shamair Chand, for the Respondents. 

Judgment.—the plaintiff firm Badhwa 
Mal-Shambu | Lal brought a suit for 
recovery of Rs. 635 due on book account 
against the defendant-appellant Atma Ram. 
The defendant pleaded payment of sum of 
Res. 500 iù settlement of the amount claimed 
and relied on a receipt, dated the 5th of 
April, Ex. D. 1. The plaintiff firm denied 
receipt of this amount and the execution of 
D. 1. The trial Court found in favour 
of the defendant. as regards the payment of 
Rs. 500 and decreed the suit for Rs. 135 
and proportionate costs only. On appeal 
however the learned Additional District 
Judge differed from the view taken by the 
trial Court as to the payment of Rs. 500 and 
the genuineness of the receipt and granted 
the plaintiff firm a decree for the full amount 
¢laimed, - ; 
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It is conceded that the finding of the 
lower Appellate Court is a finding of fact . 
but it is urged that the finding is vitiated 
by the learned Additional District Judge 
heving taken additional evidence without 
iecurding any reason for doing so as requir- 
ed by 1. 27 of O. XLI. All that the lower 
Appellate Court did was to examine the 
defendant on certain points which were 
apparently obscure as regards the execution 
ofthe receipt. I do nob consider that this 
amounted totaking additional evidence and 
it is obvious from the perusai of the judg- 
ment ofthe lower Appellate Court that the 
statement of the defendant did not entirely 
influence its finding, which was based to 
-a large extent on the facts and circumstances 
emerging from the evidence on the record 
of the trial Court. In view of the above 
observation it is unnecessary to cite the 
authorities relied on by thelearned Counsel 
for the appellant as to when additional 
evidence may be admitted and the necessity 
_of recording reasons for doing so. The sim- 
ple fact namely the payment of Rs. 500 was 
believed by the trial Court and disbelieved 
by the Appellate Court and it seems there- 
fore perfectly clear that the matter is con- 
cluded by a finding of fact. The appeal 
fails and is dismissed with costs. 

NA. 4 Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 246 
of 1933. < 
- (Connected with) 
Criminal Reference No. 295 of 1933; 
May 26, 1933. 
KENDALL AND IQBAL AHMAD, JJ. 
NAZIR-UD-DIN AND OTHERS 
APPLICANTS 3 
versus 


EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 106+ 
Offences of assault and causing hurt — Whether involves 
breach of the peace—‘Assault or other offence involving 
breach of the peace’, interpretation of—Reasons for 
requiring a personto execute security bond— Whether 
should be recorded—Penal Code (Act XLV of 1860), 
8 328. i D 

‘lhe offences of assault and of causing hurt neces- 
sarily involve a breach of the peace within the 
meaning cf s. 106, Criminal Procedure Code, Con- 
eequently, if a Magistrate finds that an offence of 
causing simple hurt has been committed it is not 
necessary for him to come to a separate finding that 
a breach of the peace was involved. [p. 957, col. 1] 

The court isnot, howéver, bound to take security 
from a ‘person convicted of an offence which 
involves a breach of the peace, The court must 
be of opinion that it is necessary to require 
such person to execute a bond for keeping 
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the peace. Although the law does not provide that 
the court shall record its reasons for forming that 
opinion, yet itis desirable for the court todo soin 
order that an Appellate Court may be in possession 
of the reasons if they are not apparent on the face of the 
record. Muhammad Rahim v Emperor (2), dissented 
from. Emperor v. Ramanuj (6), relied on. {bid} 

The words “assault or other ofience involving a 
breach of the peace’ in s. 106, Criminal Procedure 
Code, mean thatan assault involves a breach of the 
peace [p. 956, col 2. | 

Criminal Revision from an order of the 
Sessions Judge, Cawnpore, dated the 4th 
March, 1933. 

Mr. M. A. Aziz, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. i 


Judgment.—Thisis an application for 
‘the revision of an order of Mr. L. G. Lyde, 
City Magistrate of Cawnpore, who convicted 
the applicants of offences under s. 323, 
Indian Penal Code, and sentenced them to 
small fines, and further passed an order 
binding them over to keep the peace under 
s. 106, Criminal Procedure Code. The 
Sessions Judge has already rejected an 
application for revision. So far asthe facts 
of the case are concerneditis only necessary 
to state that the applicants and the opposite 
parties have a quarrel which dates back 
over 30 years and that there has been a 
great deal of litigation between them. The 
incident outof which this case arose has 
been decided by the City Magistrate in ac- 
cordance with the statements ofthe witness- 
es beforehim and we see no reason to ex- 
amine themin order to decide in revision 
whether his decision appears to be justified 
by theevidence.’ The point that has been 
argued before usis a legal one, namely whe- 
ther the Magistrate was legally justified in 
passing an order under s. 106, Criminal 
Procedure Code. 

Mr. Aziz has argued, firstly, that the order 
of the Magistrate does not clearly show that 
there was an offence under 5. 323, Indian 
Penal Code, secondly, that there is no clear 
finding that there was a breach of the peace, 
thirdly, that an ‘offence, under s. 323, Indian 
Penal Code, does not necessarily involve a 
breach of the peace and fourthly, that the 
court has not recorded a separate finding 
that itis necessary to require the applicants 
to execute bonds for keeping the peace. 


The Magistrate has not given a detailed 
account of the evidence, but his conclusion 
is, “Thave no real doubt that the accused 
beat the complainant, I convict them ac- 
‘cordingly under s. 323, Indian Penal Code.” 
This is the reply to the first argument of 
Mr, Aziz. ; 
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We may take the second and third pleas 
together. There has been some difference 
of opinion as to whether an offence under 
s. 323, Indian Penal Code, necessarily in- 
volves a breach of the peace, and if it does 
not there is some force in the contention 
that in order to take proceedings under s. 
106, Criminal Procedure Code, the Magis- 
trate must record a finding that in aparti- 
cular case before him a breach of the peace 
is involved. Mr. Aziz has referred in the 
first place to a decision of a Bench of the 
Calcutta High Court in the case of Abdul 
Ali Chowdhury v, Emperor (1), in which 
it was held that in order to bringa case 
within the terms of s. 106 ofthe Criminal 
Procedure Code, the Magistrate should ex- 
pressly find that the acts of the accused 
involved a breach ofthe peace or were done 
with the evident intention of committing the 
same, or at all events the evidence must 
be soclearthat without an express finding, 
a superior court is satisfied that such was 
the case. The Bench was dealing with a 
casein which there had been a conviction 
under s. 143, Indian Penal Code, and it was 
pointed out that a conviction under that 
section does not necessarily carry with it the 
implication that the persons convicted had 
the intention of committing a breach of 
the peace. Mr. Aziz’s argument is that at 


- the time of this decision in 1915, s. 148, 


Indian Penal Code, was one of those for 
which accused persons could be bound over 
under s. 106, Criminal Procedure Code and 
he seeks apparently to draw an inference 
from this fact that in the case of every 
offence mentioned in s. 106, Criminal Pros 
cedure Code, it isnecessary for the Magis- 
trate to record a separate finding, in ac- 
cordance with the dictum of the Calcutta 
High Court, thatthere has been a breach of 
the peace in addition to-holding that the 
actual offence has been committed. We 
quite agree that the offence of being a 
member of an unlawful assembly does not 
necessarily imply a breach ofthe peace, 
although itis one of those offences enumerat- 
edin Chap. VIII of the Indian Penal Code, 
as offences against the public tranquility. 
It does not follow from this, however, that 
the offence of causing simple hurt, which is 
one of those offences enumerated in Chap, 
XVI, of the Code as offences affecting the 
human body, does not necessarily 
imply a breach of the peace. There 
is, it must be admitted, some authority 
for this proposition. We have been 

(1) 34 Ind. Oas. 961; 43 O 671: 200 WN197; 230 
LJ 108; 17 Or. L J 241. 
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referred especially to the decisions of a 
Single Judge ofthis court in the cases of 
Muhammad Rahim v. Emperor (2) and 
Emperor v. Atma Ram (3). Inthe earlier of 
these cases the late Mr. Justice Banerji 
remarked; 

“In the absence of a finding that the assault which 
took place involved breach of the peace or public 
tranquility, the Magistrate cannot merely on the 


ground that the parties were on bad terms bind the 
accused down.” 


In the later case which was also one under 
s. 323, Indian Penal Code, the Sessions Judge 
who referred the matter to the High Court 
remarked: f 

“Now s 323 of the Indian Penal Code is not an 
offence referred to in s. 106 of the Code of Oriminal 
‘Procedure, but even then an order can be passed after 
a conviction under this section if it was found by the 
Magietrate that the offence involved a breach of the 


peace Rut there muet.be a finding of the Magistrate; 
otherwise his order is not justified.” : 


‘The. reference was accepted by the same 
learned Judge who had decided the -earlier 
‘case. These two decisions .amount to this 
that although itis legal to demand security 
under s. 106, Criminal Procedure Code, on a 
conviction under s. 323, Indian Penal Code, 
it is necessary for the Magistrate to come toa 
separate and distinct finding that in that 
particular case there has been a breach of 
the peace, and the inference may logically 
‘be made from this that an offence unders. 
323, Indian Penal Code, does not necessarily 
involve a.breach of the. peace. A similar 
view was taken ina case dealt with in the 
court of the Judicial Commissioner of Oudh: 
Dubri v. Emperor, 71 Ind. Cas, 691 (4). This 
wasa case under s. 325, Indian Penal Code 
in which the Judicial Commissioner, Mr. 
Lindsay, afterwards a Judge of this Court, 
briefly discussed the expression “breach of 
the peace” and remarked: 

“useing that phrase inthe accepted meaning which 
it bears in England it implies some offence against 
the public’; - 
and as in- the case before him it had not 
heen proved that there was any offence 
against the public, or that there was any 
likelihood of any offence being committed 
which would amount to a breach of the 
peacein ihe sense just mentioned, he dis- 
charged the order after taking security from 
the accused. A similar view was taken in 
the case of Durga Bharati: v. Emperor, 72 
Ind. Cas. 955 (5), but in alater case Emperor 

(2) 89 Ind. Cas. 1025; 23 A L J 1053; 26 Cr. L J 1457; 
A I R 1926 All. 144. 


(3) 99 Ind. Cas.120: 49 A 131; L R8 A9Cr;28Cr, 
L J 68; AIR1927 All 157, 


(4) 71 Jnd. Cas. 691; 8 O L J3l8; 24 Or LJ 


227. . 
J (5) 72 Ind. Cas $6; AIR 1923 Oudh 87; 24 Cr. L 
421, = hi 
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v. Ramanuj, 99 Ind.Cas. 352 (6), a Bench of the 
Oudh Chief Court differed from the pro- 
nouncement of the Judicial Commissioner 
and held that the words “assault or other 
offences involving a breach of the peace” in 
s. 106 Criminal Procedure Code, clearly in- 
clude the offence of causing hurt under s. 323, 
Indian Penal Code, and a person convicted 
of the latter offence can be ordered to fifid 
security to keep the peace under s. 106, 
Criminal Procedure Code. 

Tt appears tous that this view of the law, 
as it stands to-day, is the correct one, 
Under s. 306, Criminal Procedure Code, 

“Whenever any person accused of any offence 
punishable under Chap. VIII, of the Indian Penal 
Code, other than an offence punishable under s. 143, 
B. 149, 8. 153A or s, 154 thereof, or of assault or other 


offence involving a breach of the peace... . is 
convicted of such offence .......and such court is of 


‘opinion that it is necessary to require such person to 


execute a bond for keeping the peace, such court 
may, at the time of passing sentence on such person, 
orderhim to execute a bond... .. for keeping the 
yeace during such period not exceeding three years, 
as it thinks fit to fix,” 


It is to be observed that the words used 
are “assault or other offence involving a 
breach of the peace” and the natural 
interpretation of these words is that an 
assault involves a breach of the peace; 
otherwise the words used would have been 
“assault or any offence involving a breach of 
the peace”. An assault is defined in s. 351 
of the Indian Penal Codeas follows:— 
“Whoever makes any gesture, or any preparation 
intending or knowing it to be likely that such gesture 
or preparation will cause any person present to 
apprehend that he who makes that gesture or pre- 


praration is about to use.criminal force to that person, 
is said to commit an assault”. i 


The offence of assault, therefore, is one 
that is committed against a person and not 
against the public. According to our 
interpretation of the words “assault or other 
offence involving a breach of the peace” the 
Legislature clearly intended to convey that 
the offence of assault did involve a breach of 
the peace, and a fortiori the offence of 
actually causing hurt to a person must also 
involve a breach of the peace. Itis not 
necessary that the public should be 
assaulted or hurt, or that the offence should 
take place in public. The offence itself is 
a breach of the-peace whether it takes place 
in a private room or in the open street. We 
may notice that under s. 107, Criminal 
Procedure Code, security may be demanded 
from any person who is “likely to commit a 
breach ofthe peace or disturb the publie 
tranquility”, that isto say, a breach of the 
peace is to be regarded as something 


(6) 99 Ind. Cas 352;3 O W N 311 Sup: 28 Cr.LJ 
144; A I R1927 Oudh 104, : 


1933 


distinct from a disturbance of the public 
tranquility and we can find no justification 
inthe Criminal Procedure Code or. the 
Indian Penal. Code for the view that a 
breach of the peace necessarily means a 
breach of the public peace. If this is so it 
follows that the offences of assault and of 
causing hurt necessarily involve a breach 
of the peace, and we, therefore, feel com- 
pelled to disagree, with all respect from the 
pronouncements of the: late Mr. Justice 
Banerji which we have quoted above, and 
which contains the implication that there 
may be instances of causing hurt whichdo 
not involve a breach ofthe peace within the 
meaning of s. 106, Criminal Procedure Code. 
Consequently if a Magistrate finds that an 
offence of causing simple hurt has been 
committed, it is not, necessary for him to come 
to a separate finding that a breach of the 
peace was involved. ` : 

It does not follow that in every case the 
court is bound to take security froma 
person convicted of an offence which 
poe a breach of peace. The court must 

e 

“of opinion that it, is necessary to require such 
person to execute a bond for keeping ihe peace” 
and in many cases of course it may be 
quite unnecessary. The law does not 
provide that the court shall record its 
reasons for forming that opinion, but we 
have no doubt that itis desirable for the 
court todo soinorder that an Appellate 
Court may be in possession of the reasonsif 
they are not apparent on the face of the 
record. We arenot, in the present case, 

- galled upon to decide whether, if there are 
no reasons apparent on the face of the record 
and no reasons have been recorded by the 
court for having formed the opinion that it 
is necessary to require the security, the order 
would be an illegalone. Theorder of Mr. 
Lyde makes it clear that there were 
sufficient reasons for demanding security, 
and he has stated them: . en 

“Parties have already had two civil and revenue and 
six criminal cases between them. The punishment 
therefore, should be such as to prevent futire 
squabbles”. BN 


By punishment the Magistrate apparent- 


ly meant to include the order demanding 
security. We, therefore, hold that the 
application for revision must fail and it is 
dismissed. 


N. ad Application dismissed. 
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. CALCUTTA HIGH COURT. 
Criminal Appeal No. 390 of 1932. 
September 1, 1932. 
MALLIK AND PATTERSON, JJ. 
JOGENDRA MOHAN GUHA— 
$ APPELLANT 
3 VETSUS 
EMPEROR - Opposire Party. 

Arms Act (XI of 1878), sa 19,20—First part of 
s 20, applicability of—Possession of  revolver— 
Presumption—Rebuttal of presumption—Intention to 
conceal from authorities—Question of fact-—-Differ- 
ence between 8. 19 (£) ands. 20—Bengal Emergency 
Powers Ordinance (II of 198D, 3. 91—General 
Clauses Act (X of 1897), ss. 6, 80—‘Cases under 
Ordinanee’, meaning of—Sentence—Validity after 
expiry of Oritinance. 

The first part of s. 20, Arms Act, is not inapplic- 
able tocases where arms are found ona search 
being made unders, 25 ofthe Act. The two parts 
ofs 20 are quite independent of one another. fp. 
958, col. 2.] 

In view of the severe restrictions imposed by the. 
authorities on the possession of revolvers, there is, 
inthe nature of things, a strong presumption that a 
person in unlicensed possession of such a weapon, 
who cannot or will notaccount for his possession 
thereof, has procured it for unlawful purposes, and 
has a fixed intention that his possession thereof 
shall not become known to those public servants, 
namely the Police, whose duty itis “to enforce the’ 
provisions of the Arms Act [ibid] : ` 

The intention referred to in the first part of s. bih 
to be 
taken into consideration in deciding what sentence 
would be appropriate in any particular case, and 
not follow that a person who has been 
convicted under the first part of s. 20 will necessarily 
receive a heavier sentences than would have been 
inflicted on him under s. 19 (f) of the Act. [p. 958, 
col. 2; p. 959, col 1] 

The presumption referred to above-is one which 
easily be rebutted in the case of persons 
whose only fault hasbeen carelessness, thoughtless» 
ness orignorance of the law and who have not been 
inspired by any deliberate intention of' keeping the 


‘fact of their being in possession of an unlicensed 


revolver from the knowledge ofthe authorities. [p, 
959, col, 1.) -> f 

Mere possession ofan unlicensed weapon is ordi- 
narily punishable under s. 19 (f), but, ifthe circum- 
stances are such as to indicate an intention that the 
possession may not be knownto the Police, the 
offence is punishable under s. 20. Whether the in- 
is a pure 
question of fact, and this question must, therefore, 
be determined in each particular case with reference 
to the facts proved in that case, Each casehas to 
pe considered on its own merits. [p. 959, col 


The expression “ Oases under the Ordinance,” 
as used in s.. 31 of the Ordinance, clearly relates to 
the trial of cases by Special Magistrates ap- 
pointed under the Ordinance, and does not 
mean the same thing as the expression "offences 
punishable under the Ordinance” as used in as, 
30 and 31. [p 960; col. 1.1 

If the conviction and sentence were legal at the 
time the Magistrate delivered his judgment the 
continued detention of the appellant will not become 
illegal by reason of the expiry of the termof the 
Ordinance. [ibid] ” 

Criminal Appeal from an order of the 
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Chief Presidency Magistrate and Special” 


ao Calcutta, dated the 29th April, 

Messrs, H. M. Bose and Phaneendramohan 
Sanyal, for the Appellant. 

The Deputy Legal Remembrancer, Mr. 
Khundkar and Mr. Anilchandra Ray 
Chaudhuri, for the Crown. . 

Patterson, J.—The main facts of the 
case out of which this appeal arises are not 
disputed and are briefly as follows: The 
appellant; Jogendramohan Guha, was ar- 
‘restedin Sukea Street on 16th March, 1932, 
Jin consequence of certain information which 
had been received by the Police. Later in 
-the-day, he was taken -to the house of his 
cousin, Babu Lalitmohan Guha, at No. 2, 
Kalu Ghosh Lane, where he had been living 
for some time back and working as private 
‘tutor to certain members of the family in 
return for his board and lodging. He had 
“been sharing a room with Lalit Babu’s 
son, Haripada, ‘and when the Police were 
about to search this room, the appellant 
showed them a locked steel trunk, and told 

. them that what they wanted wasin that 
‘trunk. Thekey of the trunk was produced 
from a drawer under the direction of the 
“appellant and on the trunk being opened a 
loaded revolver was found therein, con- 
‘cealed among some books and clothes be- 
‘longing to the appellant. A note book 
‘(which is said to contain instruction and 
‘formulas for making bombs,though there 
is noevidence on this point), as well as a 
manuscript copy.of a Bengali poem (said to 
be of a seditious'character) were also found 
‘in the trunk along with the revolver. The 
_ appellant made no attempt to account for 
his possession of the revolver, whichis an 
unlicensed weapon and in all probability a 
“smuggled weapon which never has been 
licensed. 
~ On the above, allegations, the applicant 
“was, in due course, placed on his trial before 
‘a Special Magistrate appointed under the 
_provisions of Ordinance No. 11 of 1931, 
“with the result that he was convicted under 
s. 20, Arms Act; and sentenced to six 
-years’ rigorous imprisonment. The other 
occupant of the room, Haripada, was tried 
‘along with the appellant and was acquitted, 
the Magistrate holding that he had no know- 
ledge of the contents of the appellant’s 
trunk. Possession being admitted the only 
question for determination in this appeal 
is. whether ihe circumstances were such as 
"to bring*the offence within the mischief of 
the first part of s. 20, Arms Act, that is, 
whether the circumstances were such as to 
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indicate an intention on the part of thé 
appellant that his possession of the revolver 
should not be known to the Police. It has 
been pointed out,on behalfof the appellant, 
that concealment at the time of search is 
‘specifically dealt with in the second part 
of s. 20 and it has been contended thatthe 
question for determination in the present 
appeal ought to be whether the affence comès 
within the mischief of that part of the 
section, -that the first part of the section 
does not apply to cases where arms are 
found ona search being made under s. 25 
ofthe Act. In my opinion there is no force 
in this contention. The two parts of s. 20 
arequite independent of one another, and 
what we are concerned with in the present 
case is the character of the appellant's pos- 
session of the revolver prior to the time of 
the search. 

In deciding this question, it has to be 


. borne in mind that a revolver is not an 


ordinary weapon intended for purposes of 
sport or display, or for occasional use in the 
event ofits possessor becoming involved in 
a fight, or something of that sort. It is 
intended for use at close quarters, and owing 
to its deadliness andto the ease with which 


‘itcan be used and concealed, it is par ex- 


cellence the chosen weaponof the murderer 
and the robber, and especially of the secret 
assassin. This being so, and especially in 
view of the severe restrictions imposed by 
the authoritieson the possession of revolvers, 
there is, in the nature of things, a strong 
presumption that a person in unlicensed 
possession of such a weapon, who cannot or 
will not account for his possession thereof, 
has procured it for unlawful purposes, and 
has a fixed intention that his possession 
thereof shall not become known to those 
public servants, namely the Police, whcse 
duty it is to enforce the provisions of the 
Arms Act with a view to the protection of 
the ordinary private citigen and the law- ` 
Lest it be said 
that such a presumption would tend to place 


_in jeopardy persons who have through care- 


lessness, thoughtlessness or ignorance of the 
law, offended against the provisions of the 
Arms Act in respect of the possession of 
such weapons, it should be pointed out that 
the intention referred tointhe first part of 
s. 20 is only one of the factors that would 
have to be taken into consideration in decid- 
ing what sentence would be appropriate in 
any particular case, and that it does not 
follow that a person who has been convicted 
under the first part of s. 20 will necessarily 
receive a heavier sentence than would have 
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bs inflicted on him under s. 19 (f) of the 
ct. : 
It should also be pointed out that the 
presumption referred to above is one which 
could very easily be rebutted in the case of 
persons whose only fault has been careless- 
ness, thoughtlessness or ignorance of the 
law and who havenot been inspired by any 
dgliberate intention of keeping the fact of 
their being in possession of an unlicensed 
revolver from the knowledge of the 
authorities. In the present case the 
appellant has not attempted to rebut 
the presumption referred to above, or 
to give any explanation of his having 
been found in possession of an unlicensed 
revolver. Inthe present case moreover the 
appellant had, as the evidence clearly shows, 
kept the fact of his having a revolver—and a 
loaded one at that—in his possession, a dead 
secret from all his relations, including even: 
Haripada with whom he shared a room. 
The evidence is that the trunk was always 
kept locked, that the key always remained 
with the appellant, and that the latter used 
never to open the trunk when anyone else 
‘was present. . 

It has rightly been contended on behalf 
ofthe appellant that mere concealment `of 
an unlicensed weapon may not of itself be 
sufficient to bring the offence within the 
mischief of the first part of gs. 20, more 
especially if the circumstances are such as 
to indicate that the intention of the offender 
was merely to keep the weapon concealed 
from his friends, relations and other private 

ersons, and not necessarily from the Police, 
-but it should be pointed out that actual 
physical concealment is not a necessary in- 
gredient of the offence but a mere piece 
of circumstantial evidence, which may be 
taken into consideration along with other 
circumstances witha view to ascertaining 
the real intention of the offender. It may 
also be pointed out that, although in the 
‘case of a revolver, the immediate object of 
‘keeping such a weapon concealed may be 
‘to-prevent the offender's friends and rela- 
tions from getting to -know about it, the 
main and ultimate object would in the 
‘majority of such cases be to guard against 
the ‘possibility of any information regarding 
the offender's possession of the weapon 
reaching .the ears of the authorities and 
especially of the Police. 

Learned Counsel on both sides have drawn 
our attention to various decisions of the 
courts regarding the applicability ofs. 19 
(F) on the one hand, and the first part- of s. 
20 on the other hand, to ce:tain sets of facts, 
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We have looked into those decisions, but 
speaking for myself, I have not been able to 
derive much assistance from them. The 
position, as I understand it, is this: mere 
possession of an unlicensed weapon is 
ordinarily punishable under s. 19(7), but, if 
the circumstances are such as to indicate 
anintention that the possession may not 
be known to the Police, the offence is punish- 
able under s. 20. Whether the intention 
referred to above exists or not isa pure 
question of fact, and this question must 
therefore be determined in each particular 
case with reference to the facts proved in 
that case. Each case hasto be considered 
on itsown merits and the decisions of other 
courts in other cases are therefore of very 
little assistance in coming to a conclusion, 
Itis impossible to lay down any hard and 
fast rule that will apply to all cases of this 
kind, but, so far as the present case is 
concerned, it is, in my opinion, abundantly 
clear that, up to the moment when his are 
the 
deliberate intention of the appellant todo 
all he possibly could to prevent the fact of 
his having a revolver in his possession from 
coming to the knowledge of the Police. The 
appellant must therefore be held to have 
committed an offence under the first part of 
s. 200fthe Arms Act, andto have been 
rightly convicted under that section, 
Another point urged before us on behalf of 
the appellant relates to the power of the 
Special Magistrate who tried the case, to 
impose a sentence of imprisonment. for more 
than two years. ' 

The argument, so far as I have been able 
to follow it, is to this effect: although any 
offence under the Arms Act is a “scheduled 
offence” as contemplated by the Ordinance, 
the trial of such an offence by a Special 
Magistrate appointed under the Ordinance 
is not a “trial underthe Ordinance” within 
the meaning -s. 31, sub-s. (1), in the absence 
of a clear finding to the effect that the offence 
was committed in furtherance of or in con- 
nection with the terrorist movement. It is 
said that there is no such finding in the 
present case, and no evidence on which such 
a finding could properly be based. It is 
therefore contended that the trial was not a 
“trial under the Ordinance” within the 
meaning of s. 31, sub-s. (1), and that, this 
being so, the Special Magistrate who tried 
the case is, under sub-s. (2), to be deemed to 
be merely a Magistrate of the First Class, 
and that his powers, as such are limited by 
the Criminal Procedure Code to two years’ 
rigorous imprisonment. In my opinion 
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this argument is not only. fallacious, but is 
based on a misunderstanding of the very 
clear provisions of the relevant section of 
the Ordinance. Ido not therefore propose 
to discuss the matterin detail, but shall 
content myself with pointing out that 
nowhere in the sections relating to the 
‘appointment, powers and procedure of 
Special Magistrates is there any reference to 
“offences committed in furtherance of or in 
connection with the terrorist movement” and 
that s.31, on which special stress is laid, 
relates exclusively to questions of procedure 
and has nothing to do with the powers of 
Special Magistrates appointed under the 
Ordinance. Jt may further be remarked 
that the expression “Cases under the Ordi- 
ance,” as used ins. 31 of the Ordinance, 
clearly relates to the trial cf cases by Special 
Magistrates appointed under the Ordinance, 
‘and does not, as has been contended, mean 
thesame thing as the expression “Offences 
punishable under the Ordinance” as used in 
ss. 830and 31. Thelatter expression clearly 
relates to offences created by the Ordinance, 
wiz., offences made punishable by s. 15 or by 
rules framed under s.17. The argument 
under discussion appears to be founded on 
these and other misconceptions, and isin 
my opinion entirely devoid of substance. 
It has also been suggested that, even if the 
conviction and sentence were legal at the 
time the Magistrate delivered his judgment 
the continued detention ofthe appellant has 
since become illegal by reason of the expiry 
of the term of the Ordinance. Thisis nota 
question that this court, sitting as a Court 
of Appeal, can properly adjudicate on, but it 
may be remarked that s. 6, General Clauses 
Act, would, if read with s. 30 of that Act, 
appear to be aninsuperable bar to any such 
objection being successfully urged before 
any courts 

All the points urged on behalf of the appel- 
lant having failed, it must be held that he has 
been rightly convicted and that the sentence 
of six years’ rigorous imprisonment imposed 
on‘him was not in excess of the powersof 
the Magistrate who tried the case, Apart 
from the question of the legality of the 
sentence, I amofopinion that the sentence 
is by no means excessive, and I would 
accordingly dismiss the appeal. 

Mallik, J—T‘agree. é 

A. Appeal dismissed. 


MRS. GOODAL V. MB. GOODAL, 


was born 
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ALLAHABAD HIGH COURT. 
Matrimonial Suit No. 8 of 1932. 
December 15, 1932. 

Yorna, J. 

Mrs. BEATRICE HONOR AGATHA 
GOODAL - PETITIONER 
versus 
Mr. HARRYLOCK CHARLES DAVID 

GOODAL —OPPOSITE Party. E 

Divorce Act IV of 1869), ss.7, 43, 49—Age of 
consent—Determination of— Christian Marriage Act 
(XV of 1872)-—Law of linglandat the time of the 
marriage—Girl aged nineteen—Whether a minor— 
Civil Procedure Code (Act V of 1908)—If applie, 
to petitions unders 49, Divorce Act. 

There is nothing either inthe Divorce Act or in 
the Ohristian Marriage Act as regards the age of 
consent. Under s. 7, Divorce Act, the High Courts 
have to act, subject tothe provisions contained in 
that Act, according to the principles and rules‘ on 
which the Court for Divorce and Matrimonial Causes 
in England for the time being acts and ‘gives 
relief, Hence for ‘ hristian marriages in India, the 
age of consent will depend on the state ofthe law 
ia England at the date of the marriage. i 


By s 45, Divorce Act, the Civil Procedure Code, 
applies to petitions under the Divorce Act, and inas- 
much as a next friend is not required for a party 
over the age of 18, a girl over 19 years of age 
cannot be said to bea minor within the meaning of 
n 49 and she can filea petition under s 49 of the 

ct. 


Messsrs.O. M. Chiene and Krishna Mu- 
rari Lal, for the Petitioner, 


Mr. Hari Pal Varshani, for thé 
Opposite Party. 
Order.—This is the petition of Mrs, 


Beatrice Goodal against her husband 
Harry Charles David Goodal, for dissolution 
of her marriage to him on the ground of 
of adultery, desertion and cruelty. No 
written statement has been filed. Counsel 
for the respondent says he is not ina posi- 
tion to put his client in the box. The 
petition is undefended. The parties are 
Anglo-Indians domiciled in India, and 
last resided together at Cawnpore. This 
Court therefore has jurisdiction to hear 
and decide this petition. The marriage 
took place at All Saints Cathedral, Allaha- 
‘bad, on 2nd October, 1926. The petitioner 
on 27th August, 1913. When 
this fact was brought tomy attention on 
examining the pleadings I added an issue: 
“Was there a valid marriage; wasthe pe- 
titioner able to consent to the said 
marriage?” At the time of the marriage 
the petitioner was just]3 years old. The 
petitioner was married at thisearly age 
because the respondent seduced her under 
promise of marriage. The mother .thought 
that it would be better under the circum- 
stances to have the marriage celebrated, 
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She gave the petitioner's age as sixteen. 
There appears to be nothing either in 
the Divorce Act or in the Christian Mar- 
riage Act as regards the age ofconsent. 
Under s. 7, Divorce Act, the High Courts 
haveto act, subject tothe provisions con- 
tained in that Act, according to the 
principles and rules on which the Court 
for divorce and matrimonial causes in 
England for the time being acts and gives 
relief. It appears to me therefore that 
for a Christian marriage in India the age 
of consent at the date of this marriage would 
be 12 in the case of a girl, that being the 
then state of the law in England atthe 
date of this marriage. The answer to this 
issue is therefore that this marriage was a 
valid marriage and the petitioner consented 
toit. ' ; 
With regard to the other issues of adul- 
tery, desertion and cruelty, the petitioner 
has given evidence herself on the issues 
of desertion and cruelty. The marriage, 
as was not- unnatural under the circum- 
stances, was unhappy from the very begin- 
ning. The girl was very young, and the 
husband does not appear to have been 
tactful or kind. There is evidence that he 
beat his wife when she not unnaturally 
resisted his advances, Eventually, after 
living together for only 15 days, the hus- 
band turned the petitioner out of the house 
and the same day she and her mother 
lodged a report at the thana giving these 
facts. From that day the petitioner and 
the respondent have not lived together. 
One Mr. Arratoon, a private detective 
from Calcutta, has given evidence that the 
respondent is now living at Ondal with 
another woman who passed as Mis. Goodal. 


He has satisfied me that the respondent 
and this other woman are now living 
together as husband and wife. The 


detective’s evidence has been corroborated 
by the evidence of Mr. Moss, who states 
that whilst stationed at Ondal he knew the 
respondent and 


woman not being the petitioner. On these 
facts there can‘be no question asto the 
proof of adultery and desertion; cruelty 
too has been proved. The wife is therefore 
entitled toa decree nisi. Mr. Hari- 
pal Varshni, who appears here on 
behalf of the husband, has drawn our 
au to s. 49, Divorce Act, which enacts 
that: 


“Where the petitioner is a minorhe orshe shall 
sue by his or her next friend to be approved by 
.the Court and no petition presented by a minor 
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witha woman who passed as his wife, that ` 
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under this Act shall be. filed, until the next friend 
has undertaken in writing to be answerable for 


costs.” 
He contends that the petitioner being 
under 21 years of age isa minor with- 


in the meaning of this section, and that 
therefore the petition is bad asthe petitioner 
is not suing through her “next friend. 
Although no defence has been entered in 
this case and Mr. Haripal Varshni has 
really no locus standi inthe Court, I have 
allowed him as amicus curie to drawmy 
attention to this. In my opinion there is 
nothing inthepoint. Under s. 3 (5), minor 
children other than those of “native” parents 
are defined as unmarried children who have 
not completed the ageof 18 yeais. Al- 
though this does not apply strictly to the 
petitioner who is married it isa guide. 
Inany event the Civil Procedure Code, by 
's. 45, Divorce Act, applies to petitions under 
the Divorce Act; under that Code a next 
friend is not required over the age of 18. 
The petitioner is over 19 and therefore she 
is not a minor within the meaning of 
s, 49. There willbe a decree nisi in favour 
of the petitioner. The petitioner will get 
her costs of the suit from the respondent. 
With regard to alimony pendente lite 
I have evidence which satisfies me that the 
respondent is drawing pay to the extent of 
Rs. 300 a month. He hasa 10 per cent, cut 
and other deductions, and Į think 
the amount the respondent should pay 
to the petitioner is Rs, 50 per month which 
sumhe willpay on the 9thday of each 
month, 


NA. Order accordingly, 


— ee 


_ LAHORE HIGH COURT. 
First Civil Appeal No, 2764 of 1926, 
November 7, 1932. 
Tek CHAND AND MONROE, JJ. 
SHAMBU DAYAL—Aucrtion PurcHaszr— 
. APPELLANT 
versus 
Musammat MUNNI AND OTHBRS— 
RESPONDENTS. 

Hindu Law—Maintenance—Mortgage by sons— 
Absence of legal necessity—Mother's right to residence 
and maintenance, whether subsists 

Where a Hindu died leaving a widow and sons and 
the sons executed a mortgage on the ancestral houses 
and there was no evidence toshow thatthe mortgage 
was made for family necessity : 

Held, that the mortgage must be taken to have 
been made subject tothe rights of residence and 
maintenance which the mother had in * the family 
estate. 
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First Appeal from the decree of the Senior 
Sub-Judge, Ambala, dated the 18th August, 
1926. 
` Messrs. Shamair Chand, Nawal Kishore 
and Qabul Chand, for the Appellant. ` 

Messrs. Manohar Lal and Charanjiv Lal, 
for the Respondents, ` 

Tek Chand, J.—One Shankar Das, an 
Aggarwal Vaish of Ambala Oantonment 
died ‘many. years ago leaving him surviv- 
ing a widow, Musammat Munni plaintiff, 
and three sons Joti Parshad, Sunder Lal 
and Gainda .Ram. He owned three houses 
in Ambala Cantonment numbered 4066, 
4079 and 4085. There was also an ances- 
tral house in village Karyana in Muzaffar- 
nagar District the place to which the 
family originally belonged. Many years 
‘after Shankar Das's death’ bis sons 
-mortgaged the three houses in Ambala 
Cantonment to BanarsiDas defendant No. 
1, Banarsi Das instituted a suit. on foot 
of this mortgage and obtained a decree 
for realization of the mortgage money by 
‘gale of the houses. Musammat Munni the 
‘mother of the mortgagos has brought. a 
suit fora declaration that she has got 

-rights of residence and maintenance in 
the above property and that no part of it is 
liable to be sold in execution of the decree 
obtained by defendant No. 1 against “her 
sons. The learned Senior Subordinate Judge 
has held that the plaintiff possesses rights 
of residence and maintenance in the 
property of her deceased husband, and 
having regard to the circumstances 
of the family hehas set apart house No. 
4079 for her -residence and maintenance. 
Hehas accordingly granted the plaintiff 
a declaration that this house (No. 4079) 
“ig not liable to sale in.execution of the 
mortgage-decree as it. has been left to 
Musammat Munni for her residence and 
maintenance.” Hehas also directed that 
the other two houses can be sold without 
any charge. Both parties have preferred 
appeals to this court. The mortgagee 
decree-holder claims that the suit bedis- 
missed in its entirety while the plaintiff, 
Musammat Munni prays thatthe other two 
houses be sold subject to her rights of resi- 
denceand maintenance. 


Tt is conceded by Mr. Shamair Chand, . 


‘Counsel for the mortgagee decree-holder 
that thereis no evidenceon the record to 


show that the mortgage-debt raised by the- 


three sons on this property was raised 
forthe benefit of the family or any -other 
necessary purpose. This being so there 
‘canbe no doubt thatthe mortgage must 
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betaken tohave been made subject to the 
rights of residence and maintenance 
which the mother had in thefamily estate. 
Mr. Shamair Chand contended, however, that 
the ancestral house at Mauza Karyana in 
the Muzaffarnagar District should have 
been set apart for the purpose and that 
the entire mortgaged property should have 
been allowed tobe sold free of charge. 
Butit is clear from the evidencethat the 
family has not lived at Karyana for a 
very long time, andit is out of the question 
to require Musammat Munni to go:-and 
live therefor the rest of her Jife. More- 
over there is no indication on the record 
asto the size, value and the situation ofthat 
house,. and Counsel is unable to say if the 
house has been bringing or is likely to bring 
any income. In these circumstances ‘there 
can beno doubt that the learned Senior 
Subordinate Judge was right in holding 
that the plaintiff must be givena house in 
Ambala Cantonment for her residence and 
that arrangement out of this property should 
be made for her maintenance. 

The next question argued before us is 
whether house No. 4079 set apart by the 
lower Court is sufficient for this purpose. 
Mr. Manohar Lal on behalf of the plaintiff 
has contended that the value of this house is- 


. less than one-fourth ‘of the total estate and 
therefore, the income of the other two houses 


should have been set apart for her main- 
tenance. Mr. Shamair Chand on the other 
hand has urged that a portion of the house 
is sufficient for the purpose. After hearing 
both Counsel at length and examining the 
record I see noreason to differ from the con- 
clusion of the learned Judge below and hold 
is sufficient for the 
purpose of residence and providing main- 
tenance to Musammat Munni.’ The only 
other point requiring decision is whether 


‘the declaration granted by the lower Court is 


correct. There can be no doubt that accord- 
ing to the decree as worded, house No. 4079 
has been exempted absolutely form sale 
in execution of the mortgage decree. The 
effect of this declaration is that on the death 
of Musammat Munni this house would 
devolve. upon herheirs. Thisis obviously 
anincorrect view of the law and Mr. 
Manohar Lal on behalf of the plaintiff has 
not attempted to supportit. All that the 
plaintiff is entitled tois that the aforesaid 
house be sold subject toher rights of resi- 
dence and maintenance, and on her death 
or remarriage the auction purchaser shall 
be entitled to take possession thereof. 
Iwould, therefore, accept Civil Appeal 
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No. 2764 of 1926to this extent: that in 
lieu ofthe decree of the lower Court the 
plaintiff shall be granted the declaration 
that house No. 4079 shall be sold in execu- 
tion ofthe mortgage decree obtained by 
defendant No.1 against defendants Nos. 2 
to 4, subjectto the plaintifi’s rights of resi- 
dence and maintenance init and that the 
aifetion purchaser shall not obtain possession 
‘of this house till the plaintiff's death or 
re-marriage. The plaintiff's appeal, Civil 
-Appeal No. 2939 of 1926, fails and I would- 
dismiss it. Having regard to all the cir- 
cumstances I would leave both parties to 
bear their costs in both appeals in this 
court. 

Monroe, J.—I agree. - 

A, Order accordingly. - 


ee e 


MADRAS HIGH COURT. 
` Becond Civil Appeal No. 238 of 1928. 
NG September 13, 1932. 
SUNDARAM CHETTY, J. 
VENKATADRI APPARAO BAHADUR — 
PETITIONER—APPELLANT 


. VETSUS 
ADIVICOLANY CHAKRAPANT RAO AND 
oTHERS— CoUNTER-PETITIONERS— 
i . RESPONDENTS. . 

. Madras Estates Land Act (I of 1908), ss 45, 211, 
Sch. B, Art. 7—Date of occupation refers to date on 
‘which unauthorized occupation .began—Period of 
unauthorized occupation more than one year— Remedy 
ander s.45,if available—Limitation Act (IX of 1908), 
es 28, 29. Bone: 
. The date of occupation referred toin Art 7, Sch 
B, Madras Estates Land Act, is‘the date on which 
the unauthorized occupation began. If in a particu- 
-lar‘case the unauthorized -occupation began more 
than a year before the date of the application, the 
“bar of limitation under Art 7 cannot be got over 
unless a fiction is introduced tothe effect that the 
land holder can choose any date during the period 
„af occupation within one year prior to his applica- 
tion asthe starting point for limitation. Such a 
construction would be doing violence to the language 
“of Art. 7 and if such an interpretation be accepted, 
there would be nothing wrong in treating the date 
af the admission to theland mentioned in Art 4 
Jin respect of an application under s. 25 of the Act 
es any date during the period of occupation on 
admission tothe land. If an application under 8. 45, 
is not promptly made within one year from the 
date offirst occupation, this-particular remedy can- 
not be had by the land holder and he has only to 
sue the occupant under s,163 for possession of the 
land treating him as a trespasser. i 

Section 211 must be taken to override the general 
provisions ofthe LimitationAct in s. 29. It may be pos- 
sible in a suitable case to apply the principle of s. 23, 
Limitation Act, but ina case where the date of occu- 
pation mentioned in Art.7 has to be understood 
anly as the date on which the occupation was 
begun, s 23, Limitation Act, could be of no avail. 
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Second ‘Civil Appeal against the decreeo 
the District Judge, Kistna, in A.S, No, 
317 of 1924. 
` Messrs, G. Lakshmanna, B. T.M. Ragha- 
vachari, D. Venkataratnam and Y. Govinda- 
rajulu, for the Appellants. 
` Mr. V. Suryanarayana, for the Respon- 
denis. ; 

Judgment.—In this second appeal, the 
main point for consideration is whether 
the application under s. 45, Madras Estates 
Land Act, put in by the appellant is not 
barred by limitation under Art. 7. PartB, 
Sch. B. to that Act. That article provides 
for an application for. determining the sum 
payable by a person occupying land other- 
wise than by inheritance or legal transfer, 
one year’s time from the date of the oc- 
cupation. Section 45, itself states that’ 

“A person who without the consent of the landholder 
occupies for agricultural purposes raiyati land which 
he has not acquired by inheritance or legal transf- 


er shall beliable to pay foreach revenue year or 
purtion thereot" 


a sum fixed as damages for such unautho- 
rized occupation. The first court held that 
this application was barred by limitation 
inasmuch as it was not filed within one 
year from the date of the occupation of 
the land by the respondents. It is per- 
fectly clear that if the date on which the 
occupation itself commenced should be tak- 
en to be the starting point of limitation,’ 
this application is out of time. The pos- 
session of the respondents appears to have 
commenced several years before the date 

-of this application and continued downto 
the date on which this application was’ 
filed. In order to getover the bar of limi- 
tation it is argued by the learned Coun- 
sel for theappellant that Art. 7 referred to 

above should be construed in the light of 
the wording of s. 45, Madras Estates Land 

-Act. The section deals with a liability to pay 

for each revenue year or a portion thereof, 

Ifthe starting point of limitation should be 

taken to be the date on which the unautho- 

rized occupation commenced, there can be 

only one application under s.45 for the 

recovery of the sum as damages for the year 

.of occupation or a portion thereof. A similar 
application under s. 45 for the next revenue 

year would be barred by limitation, if the 
starting point betaken as the date of the 

first occupation. It is therefore argued that 

such a result would not have been contem- 

plated in s. 45. i 

As observed by the learned District 

Judge theobject of the Legislature in en- 

‘acting s. 45 is only toenable thé landhold- 

er to resort to a speedy and summary reme- 
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dy.. If he wants to avail himself ofthat 
remedy, he must apply to the Revenue 
Court within ‘one year and get this amount 
of damages fixed. Suppose the unauthoriz- 
ed occupation continues for two years and 
more without any break, itis open to the 
landholder toput in an application under 
s. 45 in each of those years and get an 
award of compensation in respect of that 
year ? If the interpretation contended for 
by the appellant is accepted, the result 
would be thatin each revenue year during 
the whole period of occupation the occupant 
must be deemed to have occupied the land 
for the first time. The remedy under s. 45 
would be resorted to in the case of unau- 
thorized occupation by squatting on the 
land for purpose of agriculture in a parti- 
cular fasli and quitting the land after re- 
“aping the crops, and squatting on it 
again in another revenue year in order to en- 
joy the crops raised, If itis shown that 
the occupation of the land began in any 
-particular year, the application under s, 45 
can be made within one year of such oc- 
cupation. 

The only limitation for the number of 
such applications is what is provided for 
in the explanation tos. 6, cl. (2) of the 
Act. According to that explanation, if the 
-landholder has received or recovered any 
payment under s, 45 he shall be deemed 
-to -have admitted the occupant to posses- 
sion, unless within two years from the 
date of the receipt or recovery of the 
payment or first of such payments if more 
than one, he files a suit before the Collector 
for ejecting such person. By reason ofthis 
explanation, it is clearthat resortto s. 45, 
can only be had twice and not more than 
that. That being so the remedy under 
s. 45 is a special and temporary one. It 
does not contemplate the recovery of com- 
pensation by the landholder in respect of 
every year of occupation though such 
occupation continues for a number of years 
falling short of 12 years’ enjoyment which 
would debar the landholder even from 
‘filing a suit in ejectment. The date of 
occupation mentioned in Art. 7, Sch. B. 
to the Act seems to my mind to be the 
date on which the unauthorized occupation 
began. If in a particular case the unau- 
thorized occupation began more than a year 
before the date of the application, the bar 
of limitation under Art.7 cannot be got 
over unless a fiction is introduced to the 
efiect that the landholder can choose any 
date durihg the period of occupation within 
one year prior to his application as the 
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starting point for limitation. Such acon- 
struction would be doing violence to the 
language of Art. 7 and if such an in- 
terpretation be accepted, there would be 
nothing wrong in treating the date ofthe 
admission to theland mentioned in Art. 4 
in respect of an application under s. 25 
of the Actas any date during the period 
of occupation onadmission to ihe land® It 
is rightly conceded by the learned Advocate 
for the appellant, that with respect to 
Art. 4the date of admission to the- land 
means the date on which the tenant was 
admitted to possession. 

There can be no hardship if effect is 
given to the plain meaning of the expres- 
sion “the date of occupation” according to 
the scheme of the Act. If an application 
under s. 45 is not promptly made .within 
one year from the date of the first occupa- 
tion this particular remedy cannot be had 
by the landholder and he has only to sue 
the occupant under s. 163 for possession of 
the land treating him asa trespasser. 

In order to interpret Art. 7, Part B, 
in the Schedule to the Act, s. 23, Limitation 
Act, cannot be invoked in aid, If regard 
be had tos. 29, Limitation Act, it . would 
appear that where any special or local law 
prescribes for any application a special 
period of limitation some of the provisions 
of the Limitation Act would not apply and 
s. 23, of the Act is one of such provisions, 
But it is argued with reference to's, 211, 
Estates Land Act, that s. 23, Limitation 
Act, is not one of the sections expressly 
excluded. Unders. 211 some specific sec- 
tions of the Limitation Act are declared to 
be not applicable to the suits and applica- 
tions mentioned ins. 210. The other pro- 
visions of the Limitation Act would. apply 
subject to the provisions of Chap. 16, Estat- 
es Land Act. Section 211, Estates Land 
Act, is not quite consistent with s. 29, 
Limitation Act, for we find s.9, Limitation 
Act, is not applicable to suits and applica- 
tions under the Estates Land Act where- 
as under s. 29, Limitation Act, it is one 
of the sections made applicable even to 
special Acts. But we must take s. 211 to 
override the general provisions of the 
Limitation Act in s. 29. It may be possible 
in a suitable case to apply the principle of 
s. 23, Limitation Act, but in this case when 
the date of occupation mentioned in Art. 
7 has to be understood only as the date 
on which the occupation was begun, I should 
hold that s. 23, Limitation Act, could be of 
no avail. When the Legislature has ex- 
pressly chosen to fix a particular point “of 
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time as the starting point, there is no use 
in stretching the operation of that article 
beyond its scope. 
the view taken by the lower Appellate Court 
that this application under s. 45 is barred’ 
by limitation. The result therefore is that 
this second appeal is dismissed with costs. ` 
N. Kea. Appeal dismissed. 
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LAHORE HIGH COURT. 
‘Second Civil Appeal No. 515 of 1932. 
February 2, 1933. 

Tex HAND AND MONROE, JJ. 


Musammat SURJI AND ANOTHER—DEOREE- . 


HOLDERS — APPELLANTS 
VETSUS 
SHHEO RAM AND ANOTHER JUDGMENT- ”. 
DEBTORS— RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900 as 
amended by Act I of 1931), s 16 1:2 —Whether has 
retrospective effect—Leases or mortgages for more 
than 20 years before enactment. of 1931—Whether 
invalidated—Interpretation of  Statutes— Words 
admitting only one meaning—Const) uction. = 

Sub-section (2) of s. 16, Punjab Alienation of Lan 
Act, inserted by Act I of 1931,is only meant to in- 
validate all such mortgages or leases sanctioned 
after the passing of the Act whether the decree or 
order under execution was passed before or after 


its enactment. The sub-section has no retrospective - 


effect. The whole frame of the new section shows 
that ‘it is intended to operate in the future, that is 
to say, after the passing of-the Act, The words 
“ whether made. before orafter the enactment of 
this sub-section " deprive the decree-holder who had 
not taken any steps in execution before the passing 
of the Act of having a lease or mortgage which 
would last formore than 20 years, butdo nothing 
more. [p. 966, col. 1.) ; 

It isa well-established principle of interpretation 
of Statutes that when the words of astatute admit 
of but one meaning the court is not at liberty 
to speculate on the intention of the Legislature and 
to construe them according to its own notions 
of what ought to have been enacted. Nothing 
could be more dangerous than to make such conside- 
rations the ground for construing an enactment that 
is unambiguous in itself. To depart from the 
meaning on account of such views is, in truth, not 
to, construe the Act, butto alter it. But the busi- 
ness of the interpreter is not to improve the Statute, 
it isto expound it. The question for him is not 
what the Legislature meant, but what its language 
means, 7 e., what.the Act has said that it meant. 
To give a construction contrary to, or different from, 
that which the words importor can possibly import, 
x a6 to interpret law, but to make it.. [p 966, cols. 
Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. is 

Mr. Charanjiva Lal ‘Aggarwal, for the 
Respondents. : f : 

The-case was referred toa Division Bench 
by the following Order of Reference by” 

Bhide, J.—In this case certain land 
belonging to a member of'an agricultural 


tribe- was ordered to be mortgaged=*‘in 


stigdi v. SHEO RAM. 


I therefore agree with . 
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execution of a money decree by order of 
the Junior Subordinate Judge, Karnal, 
dated 10th April, 193]. The mortgage 
was not for any specified period. An 
‘appeal was preferred from this order to 
the District Judge Karnal, and one of 
the points raised in appeal was that the 
order contravened the provisions of Punjab 
Act I of 1931, by which s. 16, Punjab 
Alienation of Land Act, was amended. 
The learned District Judge upheld the 
contention’ and set aside the order under 
appeal. From this decision a second 
appeal has now been preferred to this 
court and it is contended on behalf of the 
appellant that the order in question was 
passed before the Punjab Act 1 of 1931 
came into force and is, therefore not go- 
verned by that Act. The provision of Act 
I of 1931, which is said to be contravened 
runs as follows: 


- “Notwithstanding anything contained in any other 
enactment for the time being in force no land 
belonging to a member of an agricultural tribe 
shall, in “execution of any decree or order of any 
Oivil or Revenue Court, whether made before or after 
the enactment of this sub-section, be leased or 
farmed for a period exceeding 20 years or mort- 
saged except in one of the forms permitted by 
8. 


In view: of the words “whether mado 
before or after enactment of this sub- 
section” occurring in the above provision, 
the learned District Judge has held that 
the Legislature intended -to render illegal 
leases and mortgages for an indefinite 
period even when sanctioned before the 
passing of the Act. It is contended on 
behalf of the appellant that the words on 
which the learned District Judge ‘has relied 
in support of his interpretation of the 
section merely refer to the words “decree 
or order” occurring in the preceding clausé 


. and the section merely provides that a 


mortgage or lease sanctioned after the 
enactment of the section would be illegal 
even if the decree or order in - execution 
of which it is‘made was made before its 
enactment. This appears to me to be the 
plain- grammatical and natural interpreta- 
tion of the section. The learned Counsel 
for the respondent has suggested that thé 
words “whether made before or after the 
enactment of this sub-section” refer to the 
word “execution” occurring in the preceding 
clause, but this would be, I think, obviously 
a very forced and unnatural interpretation. 
It is not usual to use the word “make” 
in connection with “execution.” A decree. 
holder is not said to “make execution” 
and I cannot -believe that such clumsy 
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language could have been used by the 
Legislature: The principal sentence in the 
new sub-section inserted by Act I of 1931 
is that “no land belonging to a member 
of an’ agricultural tribe shall be leased or 
farmed fcr a period exceeding 20 years or 
mortgaged except in one of the forms 
permitted by s. 6." This provision is 
obviously intended to operate in future, 
4. e., during the period subsequent. to the 
énactment and not retrospectively. The 
remaining portions of the sub-section are 
merely qualifying clauses. It may be noted 
here that similar words have been used in 
sub-s. (1); s. 16; Punjab Alienation of Land 
Act, which runs as follows : 

“No land belonging to a member of an agricultural 
tribe shall be sold in execution of any decree or 


order of any Civil or Revenue Court, whether made 
before or after the commencement of this Act.” 


If the interpretation placed by the learned 
District Judge on sub-s. (2) inserted by 
Act I of 1931, is to be followed in inter- 
preting the above sub-section, sub-s. (1) 
would appear tio render illegal all court 
sales of land belonging to members of an 
agricultural tribe effected even . before the 
passing of the Punjab Alienation of Land 
Act.’ It seems fairly obvious that such 
could not possibly have been the intention. 
The learned District Judge seems to be 
influenced mainly by what he believed to 
be the intention of the Legislature. In 
the first place, I do not see any good 
ground for believing that the Legislature 
really intended to give retrospective effect 
to the section so as to invalidate leases or 
mortgages for over 20 years sanctioned 
before the enactment of Act I of 1931. I 
think the Legislature only meant to invali- 
date allsuch mortgages or leases sanctioned 
after the passing of the Act whether the 
decree or order under execution was passed 
before or after its enactment. But what- 
ever the intention of the Legislature may 
have been, itis a well-established principle 
of interpretation of statutes that when the 
words of a statute admit of but one mean- 
ing (as appears to me the case in the 
present instance; “the court is not at 
liberty to speculate on the intention of the 
Legislature and to construe them accord- 
ing to its own notions of what ought to 
have been enacted. Nothing could be 
more dangerous than to make such con- 
-siderations the ground for construing an 
enactment that is unambiguous in itself. 
To depart from the meaning on account of 
such views is, in truth, not to construe 
the Act, but to alter it. But the business 
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of the interpreter is not to .impróvë 
the Statute, it is to expound it. Thé 
question for him is mot what the Legis- 
lature meant, but what its language means, 
2. e., What the Act has said that it meant. To 
give a construction contrary to, or different 
from, that which the words import or can 
possibly import, is not to interp:et law, 
but to make it, and Judges are to remenp- 
ber that their office jus dicere not jus dare:” 
Maxwell on Interpretation of Statutes, Edn. 
6, page 10. : 

I am, therefore, of opinion that the- 
contention ofthe learned Counsel for the 
appellant is sound. As, however, the point 
raised is important and it is desirable to 
have an authoritative pronouncement for 
the guidance of Subordinate Courts, I 
consider it preferable to refer this case to 
a Division Bench. The appeal should be 
placed beforea Division Bench for disposal. 
as early as practicable. It is unnecessary 
to print the record. f 


Monroe, J.—This is a second appeal 
from the judgment dated 7th January, 
1932, of the District Judge of Karnal. On 
15th December, 1928,the appellant obtain- 
ed a decree for Rs. 1,250 and costs against 
the respondent, and on 10th April, 1931, 
a mortgage for the sum of Rs.. 1,475 was 
sanctioned by the executing Court of - 
agricultural land belonging to the judg- 
ment-debtor in favour of a Jat agriculturist 
for an unlimited period; this order was 
seb aside by the judgment under appeal. 
One of the contentions of the respondent 
before the District Judge was that this 
mortgage was bad by reason of the Punjab 
Alienation of Land Amendment Act, I 
of 1931, which provides in s. 2 as fol- 
lows: l 

“Notwithstanding anything contained in any other 
enactment for the time being in force no land 
belonging to a member of an agricultural tribe 
shall, in execution of any decree or order of any 
Civil or Revenue Court, whether made before or 
after the enactment of the sub-section, be leased 
or farmed for a period exceeding z0 years or 
mortgaged except in one of the forms permitted by 
Be 

This contention was accepted by the 
learned District Judge who held that the 
Legislature intended to- apply the. new 
provisions with retrospective effect even to 
such leases or mortgages as had been 
effected by the courts prior to the Act 
came in force on 3rd July, 1931. The case 
then came before Bhide, J., who by a 
judgment of 4th November, 1932, expressed 
his opinion that the contention of the 
appellant, namely, that Act I of 1931 did 
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hót affect the tase, was correct, but con- 


Bidering that the point raised was an - 
important one referred the case. to a.” 


Division Bench. š 

We have heard arguments of the learn- 
ed Counsel for both sides and have con- 
sidered the judgment of Bhide, J. I 
express my respectful agreement with 
Bhide, J’s., opinion and I consider that 
it is only necessary to say that the words 
“whether made before or after the enact- 
ment of this sub-section” can possibly be 
referred only to the words “decree or 
order” immediately preceding. The whole 
frame of the new section shows that it is 
“intended to operate in the future, that is 
to say, after the passing of the Act, and 
that the words ‘whether made before or 
after the enactment of this sub-section” 
were introduced to avoid the argument 
that if a decree or order had been obtained 
“before the passing of the Act the right of 
the decree-holder ‘who had not obtained 
an order for a mortgage or lease would 
still subsist as it stood before the passing 
of the Act. These words clearly deprive 
the decree-holder who had not taken any 
steps in execution before the passing of 
the Act of having a lease or mortgége 
which would last for more than 20 years, 
put do nothing more. I accordingly think 
that the appeal ought to be allowed and 
the order of the executing Court should 
be restored and the appellant should have 
his costs against the respondent through- 
out. 

Tek Chand, J.—I agree with the vie 


taken by Bhide, J., and my learned bro- | 


ther, both on the wording of the section, 
and in accordance with the well-settled 
rules for the interpretation of statutes, 
the Act cannot affect the mortgages or 
leases which had been effected before _ it 
came into force. It may be mentioned 
that-the same learned District Judge, who 
decided this case, took the:contrary view 
im another case decided by him on 29th 
February, 1932, in which he stated that 
he had erroneously decided this case, 
N. : Appeal allowed. 
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f OUDH CHIEF COURT. oe 
Miscellaneous Appeal No. 55 of 1932. 
December 19, 1932. 
BISHFESHWAR NATA AND Nanavorty, dd. 
Raja Bahadur BISHU NATH SARAN 
SINGH -DEFENDANT APPELLANT 
3 versus 
MusammatJUGRAJ KUAR PLAINTIFF—, 
RESPONDENT. 

Jurisdiction—Suit for possession by heir—Deceas- 
ed holding under hereditary lease and not having 
under-proprietary rights~Civil Court, if has juris- 
diction to entertain suit—Civil Procedure Coude (Act 
YV of 1908),0. XLIII, r.1] (n)—Order of remand— 
.Appeal—Court-fee payable. ` 

A suit for possession of land held by the deceased 
father of the plaintiff, cannot be instituted in the 
“Oivil Court if the deceased did not poesess under- 


proprietary rights but only held under a hereditary 
Tease 


An appeal against an order of remand should be 
‘filed only asa miscellaneons appeal under O, XLII, 
‘r. l (n`, Civil Procedure Code, and a court-fee of 
Rs 2is sufficient for the appeal memorandum 
. Miscellaneous Appeal against the decree 
-of the District Judge, Rae Bareli, dated the 
21st September, 1931, modifying that of the 
‘Subordinate Judge, Partabgarh, dated the 
7th March, 1931. 

Mr. M. Wasim, for the Appellant. 

Messrs. Radha Krishna and Anand Bali 
Sawant, for the Respondent. 


Judgment.— Two persons Dirgaj Singh 
“and Hanuman Singh in 1868 madea claim 
for sub-settlement ofvillage Barwa. The 
talugdar denied the claimants’ right to 
sub-settlement but expressed his readi- 
ness | 
“to give a perpetual i. e., hereditary lease on double 
"parta." : 
The Assistant Settlement Officer decreed 
“a hereditary lease on payment ofa rent 
of Rs. 200 till the next settlement. A 
moiety of the rights obtained under this 
decree passed to Sheoratan Singh, father 
of the plaintiff. Sheoratan Singh on the 
dth of January, 1914, executed a deed of 
: gift in respect of the rights possessed by him 
in favour of the plaintiff. The talugdar some 
years later issued a notice of ejectment 
` against the plaintiff which was eventually 
“upheld by the Board of Revenue by their 
“order dated the 23rd of April, 1924. Soon 
after on the 22nd of September, 1924, the 
. plaintiff executed a deed of relinquish- 
ment of her rights under the gift in favour 
of her “father, This was followed by two 
_litigations, one a proceeding taken by the 
talugdar for correction of the village re- 
cords and another a suit by, Sheoratan 
“Singh and the plaintiff against the talugdar 
„under s. 108, cl. (10) of the Oudh Rent Act, 
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Both these matters went up in appeal to the. 


- Board of Revenue. On the llth of Febru- 
ary, 1930, the Board of Revenue dismissed 
the suit under s. 108, cl. (10) of the Oudh 
Rent Act, and allowed the . application of 
the taluqdar for correction of papers. 
Sheoratan appears tohavedied sometime 
during the pendency of these litigations. 

On the 25th of September, 1930, Jugraj 
‘Kuar daughter of Sheoratan instituted 
the suit which. has given rise to the 
present appeal for possession of certain 
plots of land entered in list A 
of the plaint, which were in the 
exclusive possession of Sheoratan Singh 
and for a declaration that she was an 
under-proprietor of the other plots apper- 
taining to Sheoratan Singh's share which 
are detailed in lists B and C of the plaint. 
This suit was based both onher rights as a 
donee under the deed of gift dated the 5th 
of January, 1914. and her rights as an heir 
of Sheoratan Singh. The plaintiff's Coun- 
sel in the course of the trial, on the 2nd of 
March, 1931, made a statement that the 
plaintiff did not sue as an heir of Sheora- 
tan Singh and that she claimed. only as 
the donee under the deed of gift. . 


The trial Court held that the -plaintiff 
had failed to substantiate her claim as 
an under-proprietor. In viewof the state- 
ment made by the plaintiff's Counsel just 
referred to he did not decide the question 
.whether ornot the plaintiff was excluded 
from succession by virtue ofa family or 
tribal custom. - Asa result of his finding 
about the’ plaintiff not being an under- 
proprietor he dismissed the suit. The 
plaintiff appealed tothe court of the Dis- 
trict Judge of Rae Bareli. The learned 
District Judge was of opinion that the 
statement made by the plaintiff's Counsel 
on the 2nd of March, 1931, was not binding 
on the plaintiff. He therefore, passed an 
order remanding the case under O. XLI, 
r. 23ufthe Code of Civil Procedure for 
decision of the question whether the plaintiff 
was excluded fromsuccession by virtue of 
ofa family or tribal custom. In the 
course of his judgment he remarked as 
follows:— a 
“Jt is true in the settlement proceedings it was 
expressly noted thatthe plaintiffs could not hope 
for gabiz darmiyani rights and that inthe settlement 
kthewat also it was’ entered that the decree-holdeér’s 
rights were na qabil intiqal, 4 e., non-transferable, 
-I am therefore, prepared to concede thet the learned 
‘Subordinate ‘Judge’ was right in holding that the 
plaintiff could not acquire any valid titleto the pro- 
erty under the gift deed executed in her favour 
“by herfather; but if the gift was invalid the 
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property would continue ‘to be the donor's till his 
death ” i i 


The present appeal by the defendant is 
directed against ` this order of remand 
passed By the learned District Judge. 

Theonly contention urged by Mr. Wasim, 
the learned Counsel for the defendant- 
appellant isthat the learned District Judge 
having in effect held that Sheoratan 
Singh or the plaintiff had no’ under-pro- 


-prietary rights he oughtto have held that 


the suit whether for possession or declara- 
tion was not maintainable in the Civil 
Court. The argument proceeded that as 
the Civil Court had no jurisdiction to enter- 
tain the suit, the learned ‘District Judge 


‘ought to have dismissed it instead of re- 
-manding the case for a finding 


relating 
to the issueon custom. He also qflestioned 
the correctness of the lower Appellate 


Court's view about the statement made by 


the plaintiff's Counsel on the 2nd of March, 
1931, not being binding’ on the plaintiff, 
but conceded thatthe determination of this 
question would be immaterial ifthe present 


suit was not cognizable by the Civil Court, 


The learned Counsel for the plaintiff- . 
respondent admits that if the plaintiff is 
unable to establish that Sheoratan Singh 
possessed heritable as well as transfer- 
able rights, the present suit would not be 
cognizable by the Civil Court but con- 
tends that the learned District Judge 
has not arrived at any definite or con- 
sidered finding on this question. He has 
also pointed out that the present appeal 
should not have been filed as a second ap- 


peal on payment of an ad valorem court-fee 


but should have been filed as a miscellaneous 
appeal against theorder of remand on a 
fixed court-fee of Rs. 2. 
There can be no doubt that the present 
appeal is directed againt the order of 


-remand and should have been filed as a 


miscellaneous appeal under O. XLII, r. 
1, cl. (n) of the Code of Civil Procedure. We 
would accordingly direct the office to tax 
only Rs. 2 for court-fee inthe decree pre- 
pared inthis ccurt, and that the appeal 

will be treated as a miscellaneous appeal. - 
We are further of opinion that the 
question as regards the status of Sheora- 
fan Singh hasnot been fully considered 
by the learned District Judge. As the 
present appeal is only against an order of 
remand we think it proper thatthe matter 
should be properly considered and -decid- 
ed by the lower Appellate Court. It should 
be pointed out that if after due consideration’ 
of the entire evidence on the record, the 
t 


ps 
wat 
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learned District: Judge arrives at the cbi- 


élusion that Sheoratay Singh did not 
possess any under-proprietary rights; ‘then 
it will follow- that the Civil Cours have no 
jurisdiction to entertainthesuit. tf on the 
‘other hand the learned Distriét Judge 
comes to the conclusion that the status of 
Sheoratan Singh was fhat of an under- 
Proprietor then the question would arise 
whether the rights of the plaintiff have to 
be determined merely on thebasis of the 
deed of gift or also on the basis of her 
Claim asheir of Sheoratan Singh. It is 
‘only in the latter case that the determina- 
tion ofthe question of custom would be 
material. fe: a, ues 
For the abové reasons -we are of opinidn 
that the order ofremand asit stands must 
be sèh aside. The learned District Judge 
must in the first placè decide the que- 
tion about the status of Sheoratan 
Singh and the question- of jurisdiction. 
If after determination of these questions 
the determination of the question of custom 


is found to be necessary the issue relating. 


to it canbe remitted to the trial -Court 
for a finding. With these remarks we allow 
the appeal with costs; set aside the order 
of the lower Court and direct the learned 
District Judge to dispose of the appeal 
according to law in the Hght of the remarks 
made: above. z ; 

NA, Appeal allowed,” 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. < 
Second Civil Appeal No. 180-B of 1930. 
February 27, 1933. 
~ Nivoar, A.J.C. 
MOHANLAL AND ANOTHER — 
DEFENDANTS—APPELLANTS 


versus l 
MOHOMAD SUJAT—PLAINTIFE— 
RESPONDENT. 

Mortgage—Subrogation—Puisne min tgagee paying up 
first morigage—Right to subrogation—Intention to 
keep alive—Haxpress agreement with mortgagor to 
pay up first mortgage, effect of—Traunsfer of Prop- 
erty At (XX of 1929), 8.92, effect of. a 

The fact that a prior mortgage was discharged by 
8 subsequent mortgagee in pursiancéd of an agrée- 
ment with the mortgagor-to discharge the game out 
of the consideration for the subsequent ‘mortgage 
dogs not necessarily deprive the sunsequent : mort- 
gagee of his equitaple right to use the first mortgage 
as a shield against any intermediate mortgage. 
Whether he intended to keep the prior mortgage 
alive is one of inference from the nature: of . tHe 
agreament and the surrounding ‘circumstances of the 
transaction. An express agreement to dischafgeithe 
prior encumbrances cannot be treated as conclusive 
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evidence of an iñfention to extinguish the charge, 
{p 97}, col J] pkey, : 

_ When the sufsequent purchaser or ercumbrancer 
enters into an agreement to redeém the first mort- 
“gage the money set apart out of the consideration 

“cannot be regarded as belonging to the vendor or 
the mortgagor so as to make the mortgagee a mere 
agent of the mortgagor. [p. 972, col. 1] 3 

Dictum.—Thé position would undoubtedly be 
difterent in respect of cases under S$. Y2 of the Trans- 

" fer of Property Act as amended by Act XX of 1929, 
which requires an agreement as to subrogation ‘to 
be expressly stated in the registered instrument. 
‘lp. 971, col. 1.) | 
`~ [Oase law discussed.] 3 

Sécond Civil Appeal against the decree 
passed in Civil Appeal No. 117 of 1929, in the 
Court of the Second Additional District 

Judge, Amraoti, dated the 2nd December, 
1929, arising out of the decision in Civil 
- Suit No, 385 of 1928, in the Court .of the 
Additional sub-Judge, Second Class, Dar- 
yapur, dated thé 30th April, 1929. 

Mr. M. B. Kinkhede, for the Appellants, 
Mr. T. L. Skeode, for the Respondent. | 
dudgment.—This is an appeal from 
the decree of the Second Additional Dis- 
trict Judge, Amraoti, in a suit . mstituted 
for enforcing a moitgage. The sole point 
for determination is whether the appel- ' 
lants, who are subsequent mortgagees have 

- acquired priority over the mortgage in 
suit by virtue of redemption of the first 
mortgage. : ; 

Defendant No. 1, Jaikrishna isthe put- 
chaser of the mortgaged field from Gopalsa 
‘the original owner. As security for the 
payment ofa part of the purchase money, 
namely Rs. 1,300, he executed a mortgage 
in favour of Gopalsa on the 12th of April, 
1921: He-then executed a second mort- 
gage on the 8th of August; 1924 in favour 
of the plaintiff Muhammad Sujat. Again 
he executed a third mortgage on the 21st 
of April, 1925, in favour of Gangaram who 
transferred his mortgagee rights to Mohan- 
lal and Gopikabai, who were defendants 
Nos, 2 and3 in the trial Court and are ap- 
pellants here. ‘fhe consideration of this 
third mortgage consisted of Rs. 1,409 which 

‘the mortgagee Gangaram undertook to pay 
to Gopaisa and redeem his mortgage and 
Rs. 791 were paid in cash to the debtor, 
The second mortgagee, namely, Muhammad 
Sujat, instituted this suit for enforcing his 
mortgage. The principal contesting parties 
were the appellants. Their contention 
‘was thatthe third mortgagee Gangaram, 
from whom they purchased the mortgagee 
tights, having redeemed the first mortgage 
_to Gopalsa they were subrogated to the 
position of ` the first’ mortgagee and that 
the plaintiff could not enforce his mortgage 
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. until he redeemed the first mortgage. Both 
the courts below concurrently held that the 
appellants were not entitled to priority on 
. the ground that their predecessor Ganga- 
ram simply performed his own obligation 
under his third mortgage and that in 
‚redeeming ihe first mortgage he 
actedas an agent of the mortgagor. 

It is urgedon behalf of, the appellants 
that by undertaking to redeem the first 
‘mortgage -Gangaram intended to keep 
alive the first mortgage for his own benefit 
and thatthe extinction of the first mort- 
gage wasnot for his own benefit. Re- 
liance is placed on Dinobundhu Shaw 
Chowdhury v. Jogmaya Dasi (1), Madho 
Singh.v.Pancham Singh (2), Durga Missir 
v. Baijnaih Saran (3) and Ayyareddi v. 
Gopala Krishnayya (4). On theother hand 
it is argued that Gangaram having 
„agreed to discharge the first mortgage debt 
asa part of the consideration for his mort- 
gage he was only performing his own obliga- 
tion and could not, therefore, equitably use 
the first mortgage asa shield against. the 
second mortgagee. Reference is made to 
Koopmia Sahib v. Chidambaram Chetti (5), 
Har Shyam Chowdhuri v, Shyam Lal Sahu 
(6), Sibanand Misra v. Jagmohon Lal (7), 
Mohammad Shafiq Ullah Khan v. Moham- 
mad Sami Ullah Khan (8)and Kandasami 
v., Venkata (9). ; 

The question whether Gangaram intend- 
ed to keep the first mortgage aliveis one 
_of inference . from the nature of the 
agreement and the surrounding circum- 
stances of the. transaction. To entitle 
anybody to invoke the equitable right of 
_ subrogation, he must either occupy the 
position of a surety of the debt or must 
have made the payment under an agree- 


only 


(1) 29 0154; 291 -A9;6 O WN 209: 12MLT 73; 
4 Bom. L R 238; 8 Sar. PO J217 (PO). 

(2) 101 Ind Cas 409; 49 A 233; 2A L J 45; AT 
R 1927 All. 211. R 

3) 118 Ind. Cas. 730,8 Pat. 360: 10 PLT 479; A 
J 1929 Pat. 325; Ind. Rul. (1929) Pat. 554. 

(4) 79 Ind. Cas, 592; 47 M190; 22 AL J 45; 46 
ML J-164; A 1R1924 P O 36; 19 L W215; 26 
Bom LR 204; 34 ML T1; 2 Pat. L R99;100 & 
AL R 269; (1924) M W N 290; 39 0 L J 204; 280 
W N 1025;51 LA 140;L R 5A(PO) 49;1OW N 


27 Œ 0). 
(5) 19M 105. ` 
. (6) 31 Ind. Cas. 22; 43 O 69; ?2 O L J 227; 20 O0 W 
N 601 


P 01. i, 
_. (7) 68 Ind. Cas. 707; 1 Pat. 780; 3 P L T533; 
- (1922) Pat 331; A I R 1922 Pat. 499. - 

8) 123 Ind. Oas. 101; 52 A 139; AI R 1929 AN 
945; (1930) A L Jl 57; Ind. Rul. (1930) All 
<BB7e. =. 3 : 

(9) 91 Ind, Oas. 577; A IR 1925 Mad, 1219; 22 L 
W 238. ae se 
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ment with the debtor or creditor that he 
should receive and hold an assignment of 
the debt as security, or he must stand in 
sucha relationto the mortgaged premises 
that higinterest cannot otherwise be ade- 
quately protected: see Gurdeo Singh v. 
Chandrikah Singh (10). If there had been 
an express agreement between Gangaram 
and the mortgagor that by redeeming tbe 
first mortgage Gangaram was to receive and 
hold an assignment of the first mortgage 


_assecurity then it would appear that there 


could have been no dispute as to Ganga- 
ram’s priority. But such an agreement 
need not be express; whether the payment 
was to extinguish or keep alive the prior 
mortgage for the benefit of the subsequent 


“mortgagee who pays depends upon the in- 


tention which may be gathered «from the 
surrounding circumstances and from the 
consideration of what was to his interest: 
see Mohesh Lal v. Mahant Bawan Das (11). 
Privy Council 
observed in Gokaldas Gopaldas v. Puran- 
(12) that when the 
estate is burdened by a succession of mort- 
gages and iheowner of an ulterior mort- 
gage pays off an earlier mortgage, itis a 
matter of course, according to the English 
practice, tohave it assigned to a trustee 


“for his benefit, as against intermediate 


mortgagees, to whom he is not personally 
liable. But in India aformal transfer for 
the purpose ofa mortgageis never made, 
nor is an intention to keep it alive ever 
formally expressed. Their Lordships, 
therefore, laid down the dictum that in the 
interests of Justice, equity and good con- 
science, the intention of the party paying 
off the chargemust be gathered from the 
consideration of what was to his interest. 
To quote their actual words: 

“The obvious question to ask in the interests of jus- 
tice, equity and good conscience, is what was the 
intention of the party paying off the charge? He had 
a right to extinguishit and a right to keep it 
alive. What was his intention? Jf there is no 
express evidence of it, what intention should be 
ascribed to him? The ordinary role is that a -man 
having a right to actin either of two ways, shall 
re ic ia to have acted according to his in- 

Fest. 


See also Ayyareddi v. Gopalakrishnayya 
4). The position would undoubtedly be 
ifferent in respect of cases under s, 92 of 

the Transfer of Property Act as amended by 


“Act XX of 1929, which requires an agree- 


11) 9 O 961; 10 I A 62;130LR 221; 7 Ind. Jur. 
382; 4 Sar. P O J 424 (P O 


(in 1 Ind. Oas. 913; 36 C 193; 5014611, 
: ). 
ose O O 1035; 11 IA 126; 4 Sar. 643; 8 Ind. Jur’ 
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“ ment as to subrogation to be expressly 
stated in the registered instrament: The 
question, however, in the present case has to 
be determined on the view of the law pre- 
vailing before thisamendment.° © °° -> 
Inthe present case the consideration of the 
third mortgage was Rs. 2,250 out. of which 
-Rs. 1,459 were agreed tobe applied to the 
redemption of the first mortgage and the 
balance of Rs. 791 unconditionally paid. 
The mortgagor did not disclose the exis.ence 
of the second morigage. I haveto consider 
the effect of the agreement to redeem ‘the 
first mortgage and also that of non-disclo- 
sure ofthe exisfenceof the second mort- 
gage. lt appears tome fairly reasonable to 
assume that when Gangaram undertook to 
pay off the first charge he intended ~-to 
enlarge his security. -Even without such an 
agreement he was bound to redeem the 
prior morigages.. In the second event if 
he satisfied the first mortgage, could he not 
have been entitled to use itasa shield 
against the second mortgage? Iam unable 
to see why his pecsition should be the 
worse for the existence of an express 
agreement. There is no reason why there 
should be a presumption of an intention 
to keep alive theprior security when the 
subsequent encumbrancer discharges his 
legal liability and not when he does so 
under an express- agreement. In either 
case he satisfies a liability not his own 
but that ofthe mortgagor. An express 
agreement to dischargethe prior encum- 
brances cannot be treated as conclusive 
evidence of an intention to extinguish the 
charge. Theintention must be gathered 
from the circumstances of each case. In 
the absence of any intermediate encumb- 
rances it is immaterial whether the security 
is kept alive or extinguished. There is 
no special advantage in keeping it alive 
when its extinctionis equally calculated to 
enlarge the security of the paying encumb- 
rancer. But the existence of an interme- 
diate encumbrance introduces the questions: 
“Why should the paying encumbrancer 
extinguish the first security and lose the 
advantage of enlarged security which he 
would ‘necessarily acquire by keeping 
the first security alive? Why should ‘he 
give the benefit of the enlarged security 
to the intermediate mortgagee when his 
payment enures for-his own benefit?” 
The answeris to be found in Gokaldas 
Gopaldas v. Puranmal Premsukhdas (12) 
already referred to. -- 
It is however contended that in agree- 
jng to discharge the first mortgage. the 
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party paying of the charge simply acted 
as an agent of the mortgagor. He would 
indeed be an agent if the money which 
went to the discharge of the first debt he- 
longed to the mortgagor. If the mortgagor 
was entitled to 1eceive unconditionally 
Rs. 1,459 as ihe other sum of Rs. 791 so that 
he could do whatever he liked with it, then, 
of course, the money could be treated as 
belonging to the mortgagor and the paying 
encumbrancer discharging the prior mort- 
gage with theamountof Rs. 1,459 paid by 
the mortgagor could be regarded as his 
agent. But when the amount of Rs. 1,459 
was specifically set apart for redemption 
of the -first morigagethat sum cannot be 
treated as absolutely belonging to the 
mortgagor for even if he had himselftaken 
money he, would have been bound to apply it 
to the discharge of the first mortgage. That 
there was such an agreement is itself evid- 
ence of the fact that Gangaram intended 
by the payment of Rs. 1,459 to get the 
benetit of the enlarged security to himself. 
It is impossible to assume that Gangaram 
redeemed the moitgage forthe benefit of the 
intermediate moitgagee and not his own. In 
Durga Missir v. Baijnath Saran (3) a ques- 
tion precisely in the form in which it has 
arisen here was resolved on the principle 
that there was an intention to keep alive the 
prior mortgage. No doubt in Mohesh Lal 
v. Mahant Bawan Das (11) their Lordships 
of the Privy Council took a different view 
but that wasa deduction from the parti- 
cular facts of that case. Their Lordships 
pointed out that there was no intermediate 
mortgage and, therefore their Lordships 
held that there could be no intention of’ 
keeping alive the first mortgage. As tothe 
coniention that therecould be no such in- 
tention at the time of the third mortgage 
as the existence ofthe intermediate mort- 
gage was not disclosed the answer is given 
by their Lordships of the Privy Council in 
Dinobundhu Shaw Chowdhury v. Jogmaya 
Dasi(1). In that case the third mortgagee 
under an. express agreement discharged 
the first two mortgages while he was igno- 
rant of the fact that the property. was 
attached two days prior to his mortgage..- 


go 


In the contest between the mortgagee 


_and the execution purchaser, their Lordships 


found that it was the intention of the 
parties to the transaction of the third mort 
gage to give acharge on the property in 


‘question in priority to all other charges, if 


‘any, and this was deduced from the recital 
in the mortgage bond that the property was 
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not subject to prior encumbrances or at- 
tachment. The passage runs thus: 
c “Pausing here for a moment, nothing can be clearer 
than that the intention of the parties to this trans- 
action. was to give to Mustaf a charge for Rs. 40,000 
on the, property in question in priority to all other 
charges, if any. The property being represented as 
unincumbered the statement in the judgment of the 
High Court that it was intended to keep the. two old 
mortgages alive is open to criticism But it does not 
affect the substance of the case. ‘The respondents 
were intended to have the first and only charge, and 
it is idle to contend that there was any intention to 
extinguish the. old mortgages for the benefit of the 
ezeoution creditor or any purchaser at the sherifi's 
‘sale.” 


Now applying this principle to the facts of 
the present case it would be. evident that 
there there could be no intention on the part 
of the third mortgagee to extinguish the first 
mortgage but to use it as an additional 
“gecurity of the debt advanced by him. He. 
believed that his was the first and the only 
charge and could by no stretch of imagina- 
tion be imputed with the intention of bene- 
fiting the second mortgagee. The decision 
of the case reported as Dinobundhu Shaw 
Chowdhury v. Jogmaya Dasi (1), proceeds 
‘on this view and it was also. followed in 
Durga Missir v. Batjanath Saran (3), Madho 
Singh v. Pancham Singh (2), Tota Ram v. 
Ram Lal (13) and Mata Din v, Iftikhar 
Husain (14). 
In Koopmia Sahib v. Chidambaram Chetii 
(5) and Kandasami v. Venkata (9) there 
was no intermediate. mortgage on account 
of which it was held that there could be no 
presumption of any intention to keep alive 
the first mortgage. In Har Shyam Chow- 
- dhuri-v, Shyam Lal Sahu (6) no doubt it 
was held that when the subsequent mort- 
gagee or purchaser discharged an obli- 
gation which he had undertaken: to fulfil 
the- payment not having been made with 
His own money but with the money which 
belonged to the vendors-or mortgagors the 
party paying off the charge was not entitled 
toits benefit. E Have already. shown that when 
the subsequent purchaser or incumbrancer 
enters, into. an ‘agreement tlo redeem the 
first mortgage the money set apart out: of 
the consideration. cannot be regarded as be- 
longing to the vendor orthe mortgagor. In 
the case cited: above. there is-no reference 
made to the important judgments of the 
. Privy Council reported as Dinabondhu 
Shaw Chowdhury. v. -Jogmaya Dasi (1) and 
Muhammad Ibrahim Husein v. Ambika 
13): 139 Ind. Gas: 107;. (1939) A L, J 627; A L R 
e Ind. | Rul (1932) Al. 524; 54-A 
~ (14)- 148-Tnd; Cas, 835; 5 Luck:-53; 6:0 - WAN 893: 
o Rul. (1929)-Oudh h 483; A YT R: 1980 Oudh 
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Prasad Singh (15). Similarly in Mohammad - 
Shafiq Ullah Khan v. Muhammad Sami Ullah 
Khan (8) these authorities escaped the atten- 


-tion of the learned Judges who decided the 


case; but éven then Sulaiman, J., thought it 
necessary to examine the surrounding cir- 


cumstances for deducing the intention of the 


person paying oč the charge. These circum- 
stances were that the mortgage deed ilselfe 


did not recite the fact that the considera- 
tion wes to be applied to the discharge of 


the first mortgage, that there was no other 
‘intermediate mortgage, that the first mort- 


-gage had merged into a decree and that 
-the mortgagors had taken the consideration 


in case and paid by them directly and not 
left in the hands of the mortgagee for the 
discharge of the prior debt. But for these 
circumstances the learned Judge *would 
have come to'a different conclusion. 
Considering. the. circumstances _of this 
case in the light of the principle 
enunciated by their Lordships of thè 
Council in Dinobundhu Shaw 
Chowdhury v. Jogmaya Dasi 1) and ap- 
plied in Madho Singh v. Puncham Singh (2) 
and Durga Missir v. Baijnath Saran (3), I 
hold that Gangaram's intention in paying 
off the first charge was to keep alive the 
first mortgage for his own benefit and not 
for the benefit of intermediate encumbranc- 
er or any other party. The appellant, is 
therefore, entitled to use the first mortgage 
as a shield against the seĉond mortgage 
ag ted in:favour of the respondent-plaint- 


The result is that the plaintiff-respondent 


is liable to satisfy the first,mortgage-debt. 
As the appellant has. been enjoying posses- 
sion. of the mortgaged property since-the 


date of his mortgage as against the full 


‘amount of the debt advanced by him, he 


is not entitled to any interest on the amount 
of Rs. 1,459 paid by him to satisfy the first 
mortgage. The plaintiff-respondent is, 
therefore, only bound to pay Rs. 1,459to 
-the appellants and after he makes this pay- 
ment he will-be entitled to recover the debt 
due on his own. mortgage. 


I-pass a decree in following terms. The 
plaintiff-respondent’ Muhammad’ Sujat will 
pay Rs. 1,459 to Mohanlal and’ Gopikabai 
within six-months from the date of the 
decree and on his failure to make stich 
payment his suit shall be dismissed. If he 
pays the amount, the defendants Nos, 2.and3 

(15) 14 Ind. Uas. 496; 390527; 39- IA 68:11 ML 
T 265; (1912) MW N.367;9 ALJ 33%; 14 Bom. LR 
PON. O W N5505; 150 L-J 411; 22 ML J468 
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will, within three months after such payment 
by the plaintiff, pay to the plaintiff the 
amount due on his second mortgage with 
interest as directed in the decrees of- the ori- 
ginal court and costs. The respondent will 
pay the appellants’ costs of this court and. 
the lower Appellate Court. - f Fo 

e A Order accordingly. 


enam aee 


LAHORE HIGH COURT. 
Second Civil Appeal No. 972 of 1932. 
January 11, 1933. 

Jat Lat, J. 

MAST RAM—Puarntire — 
APPELLANT 


. VETSUS 
MUHAMMAD KHALIL AND OTHERS— 
DeFENDANTS— RESPONDENTS, 

Civil Procedure Code (ActV of 1908), 8. 152, Qx 
XLI, r. 283—Remand—Judge remanding ‘case, if-can: 
go behind findings after return of case—Practice. 

Although in some cases it is open to the’ same 
Judge or his successor to rectify the mistakes made’ 
by the former, yet the mistakes must be of such a 
character that they could be rectified either on 
review or under s. 152, Civil Procedure Code, Where. 
the Judge remanding the case had heard the parties 
at length and given well considered and final decisions 
on the points involved and it was in consequence; of 
this that a remand was considered necessary by him, 
his successor should not go behind those find-. 
ings. 

LOase law discussed ] i 

Second Civil Appeal from the decree of 
the Additional District Judge, Lahore, dated 
the 16th April, 1932. 

Messrs. M. C. Mahajan, Shamair Chand 
and Qabul Chand, for the Appellants. 

Lala Badri Das, R. B., for the Respond- 
ents. 

dudgment.—This second appeal arises 
out ofa suit-for possession by redemption of 


property alleged to have been mortgaged.’ 


The defendants pleaded that the mortgage 
did not exist as the equity of redemption 
had, subsequent to the mortgage, been pur- 
chased by the mortgagee. ‘The trial Court. 
dismissed the suit holding that the plea 
of the defendants had been proved that 
they were the owners of the house in dispute. 
In their pleadings the defendants had 
alleged that they had made considerable 
improvements to, the mortgaged property 
and ifthe mortgage of the property be held 
to subsist, then they should be awarded 
compensation for the improvements to be 
paid by the plaintiff before the redemption 
t of the mortgage. . An appeal was preferred 
by the plaintiff to the District- Judge 
„against the decree dismissing his suit. The 
“District Judge Mr, .Devi_ Dayal Joshi, who. 
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heard the appeal originally, definitely found 
against the defendants with regard to their 
plea as to the sale of equity of redemption 
and the consequent extinction of the mort~ 
gage. He was of opinion that the plaintiff 
was entitled to redeem the mortgage but. 
subject to the payment of compensation for 
improvements to the defendants mortgagees’ 
and as the trial Court had given no finding 
as to the value of such improvements, the’ 
learned Judge remanded the case to tha. 
trial Court for determining thesame. The 
remand was made under O. XLI, r. 23, 
Civil Procedure Code, and an appeal was 
preferred to this court, which was heard by. 
me and, I held that the remand should have 
been under O. XLI, r. 25, Civil Procedure 
Code, and accepting the appeal to this 
extent I directed the District Judge to 
make the remand under O. XLI, r, 25, 
Civil Procedure Code. This having been’ 
done the trial Court reported to the District 
Judge that the value of improvements made, 
by the mortgagees was Ks..5,000. An- 
other ‘issue.also was remanded, but it is not. 
necessary to discuss it for the purpose of 
this case. i g ee 

When the appeal came up for hearing 
finally before the District Judge after the. 
report. of the trial Court had been received, 
Mr. Soofi heard it as.an Additional District 
Judge. Mr. Joshi had in. the mean time 
died. Mr. Soofi was of opinion that he was. 
legally- competent lo go behind the con- 
clusions of his predecessor in office, Mr. ' 
Devi Dayal Joshi, andjconsequently he re-. 
heard the appeal even on matters which had 
been decided by Mr. Joshi at the time of 
the order of remand and came to contrary 
conclusions. thus agreeing with the trial 
Court. In other words, he held that the 
mortgage did not exist and that the mort- 
gaged property had subsequently been sold. 
by the mortgagor to the mortgagees, where- 
as, as already stated, Mr. Joshi had held 
that the mortgage still subsisted and that 
the property had not been sold tothe mort-. 
gagees as alleged by them. He, therefore, 


‘dismissed the suit. 


The plaintiff has presented this second 
appeal, and the only ground before me is, 
that Mr..Soofi was not competent to seft 
aside the well considered decisions of His 
predecessor-in-office and learned Counsel on 
both sides have addressed me on this, matter 
at length. i 

Mr. Mehr Chand Mahajan for the appel- 
lant hasrelied upon Balvant Rant Chandra 
v. Secretary of State for India (1), Lingo 

(1) 32 B 432; 10 Bom, LR 531, : 
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Raoji Kulkarni v. ‘Secretary of State for 
India (2) and Hira Lal Pal v. Etbar Mandal 
32 Ind.Cas. 866 (3), a judgment of the Calcutta 
High Court which appears to me practically 
dnll fours with the present case; while Mr. 
Badri Das for the respondents "has cited 
Hiatunnessa Bibi v. Kailash Chandra Saha 
17--Ind. Cas. 224 (4), Hanuman Das v. 
Gursahay Singh, 21 Ind. Cas. 700 (5), Bara 
Estate Lid. v. Anup Chandra, 41 Ind. Cas. 
337. (6), Mubarak Hussain v. Bihari (7), 
Ganendra Nath Roy Chowdhury v. Surja 
Kanta Roy Chowdhury, 15 Ind. Cas. 39 (8) 
and Masih-un-Nissa Bibi v. Kaniz Sughra 
Bibi (9),-with the exception of Bara Estate 
Lid. v. Anup Chandra (6), which is a Patna 
case, the other ruling from the Indian 
Cases cited on behalf of the trespondents 
are of the Calcutta High Court, but Hira 
Lal Pal v. Etbar Mandal (3), relied upon 
by the’ appellant, is a later decision of the 
Calcutta High Court. In Gopi Nath Shukul 

v. Sat Narain Shukul, 74 Ind. Cas. 1014 (10), 
the Allahabad High Court held that a 
successor of a Judge .could re-consider the 
decision of his predecessor on a question 
of law. 


- So far af this province is apada it was 
held in Shahab-ud-Din v. Fazal Din (11), 
that a Judge is competent to re-consider 
and differ from the conclusions of his pre- 
decessor-in-office but that ordinarily he 
should not do so. The question involved 
is not free from difficulty as will appear 
from the diversity of opinion which prevails 
iri ‘the several High Courts. In the present 
case, however, I am opinion that Mr. Soofi 
was nob competent legally to reverse the 
conclusions of his predecessor-in-office. Mr. 
Joshi heard the appeal and finally remanded 
the case after the reversing the conclusions 
of the trial Court and the remand would 
not have been necessary if he had agreed 
with such conclusions. He, therefore, gave 
definite findings on the matters argued 
before him. He erroneously made a remand 
under O. XLI, r, 23, Civil Procedure Code, 
and if such remand had been valid in law, 
his conclusions would have been binding 


ni Pia Ind. Cas. 278; ATR 1928 Bom 201; 30 Bom 


aR 39 Ind, Oas. 866; 200 W N 43 
~ (4) 17 Ind. Cas, 224; 16 O LJ ve 

` {5) 21 Ind. Cas.700;180LI1 

SPL Joos Ind Oas. 337; 2 PL S 71; aan Pat. 342; 
(DIA Sia: A W N 1894, 97, 3 

- (R) 15 Ind. Gas 39; 17 ow N4 


>-(9, 60 Ind? Cas. 975; 43 A 377, oA L J láb; 3UP - 


L R(A) 20. - 
AO 74 Ind. Cag 1014; A' T R 1923 All: 381, 
(11) 89.P L R 1902, |. 
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not only on his successor-in-office but also on 
this courb on appeal. In my opinion to a 
case like the present the analogy of princi- 
ples of res judicata applies. No doubt in 
some cases it is open to the same Judge or 
his successor to rectify the mistakes made 
by the former, but the mistakes must be of 
such a character that they could be rectified 
either on review or under s. 152, Civil Pro- 
cedure Code. In the present.case the mis- 
takes were not, if they were mistakes at all, 
of that nature. On the other hand, Mr. 
Joshi had heard the parties at length and 
had given well considered and final decisions 
onthe points involved and it was in con- 
sequence of. this that a remand was con- 
sidered to be necessary by him. I hold, 
therefore, that the conclusions of M1 Joshi 
were binding on Mr. Soofi and are binding 
on this court also on this second appeal, 
with the result that the mortgage must be 
held to subsist and to be capable of redemp- 
tion. Counsel agree before me that in this 
view of the case the plaintiff's suit must 
be decreed on payment of Rs. 99, the prin- 
cipal mortgage amount, and Rs. 5 ,000 com- 
pensation for improvements found to have. 
been made by the mortgagees. The usual 
preliminary decree for redemption shall be 
prepared. Three months’ time to be fixed 
for the payment of the decretal amount by 
the plaintiff. Costs of this litigation shall 
be borne by the defendants-respondents 
before me, andthe plaintiff will be entitled 
to deduct such costs out of the amount to be 
deposited by him. 

Mr. Mehr Chand Mahajan further con- 
tended that on the merits also the conclu- 
sions of Mr. Soofi were erroneous, but in 
view of my decisions on the main point 
urged before me it is unnecessary to decide 
this question. 

I consequently accept this appeal and 
setting aside the decree of the District Judge 
grant the plaintiffa decree in the terms 
mentioned above. 

N.-A. Appeal accepted. 


? 


ALLAHABAD HIGH COURT. 
Criminal Reference No. 20 of 1933. 
February 8, 1933. 
RACHHPAL SINGH, J. 
PALTU AND OTHERS — APPLICANTS 


EMPEROR OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 289 
(d). 527 —Four persons beating and wrongfully con- 
fining complainant—Fifth accused beating anakan 


1933 
ant next day when he was taken to 
Joint tral of all five 
cured by s. 587. 

Where it was alleged that four among five of the 
accused, entered the house of the cémplainant, 
dragged him out, beat him and wrongfully confined 
him in the house of one of them the whole night 
and that the fifth accused beat him when he was 
taken to his house next morning by the first four 
agcused, and allthe five were jointly tried : 

Held, that as the offences were not committed in 
the course ofthesame transaction s 239, cl. (d), 
Oriminal Procedure Oode, didnot apply and that 
there should have been separate charges and sepa- 
rate trials for distinct offences, and that the joint 
trial of the fifth accused with the other four amount- 
ed to an illegality which was not cured by s. 537. 
Putto Lal v. Emperor (1), applied, Subrahmania 
Ayyar v. Emperor (2)and Sewakv. Emperor (3), 
relied on. 


Messrs. Mahamadullah and Gopalji Mah- 
rotra, fer the Applicants. 

Mr. Lakshmi Narain, for the Crown. 

Order—On the complaint of one Sheo 
Narain, the five applicants were tried 
jointly. The case against four of them was 
that they had entered the house of the 
complainant on the evening of 29th June, 
1932, had dragged him out and had beaten 
him and had then wrongfully confined him 
for the whole night in the house of one of 
them. They were charged with the commis~ 
sion of offences under ss. 342,452 and 323, 
Penal Code. Thecharge against Haddan, 
the fifth applicant, was that on the morning 
of 30th June, 1932, he had beaten the comp- 
lainant when the latter was taken to his 
house by the first four applicants. All the 
five applicants were found guilty and convict- 
ed by the trial Court. There was an appeal 
against-the decision of the trial Court. The 
Appellate Court maintained the convictions 
of the five applicants. Thereupon, the five 
applicants filed a revision application 
before the Sessions Judge. The learned 
Sessions Judge was of opinion that joint 
trial of applicant No. 5 along with applicants 
Nos. 1 to4 was illegal. He has therefore 
referred the case to this court with a recom- 
mendation that the convictions of the five 
applicants should beset aside and there 
should be fresh trial. . 

Ihave heard the learned Counsel for the 
parties. In my opinion, the view taken by 
the learned Sessions Judge is correct, 
Under s, 239, cl. (d), Criminal Procedure 
Code, persons accused of different offences 
committed in the course of the same transac- 
tion can be charged and. tried together. 


his house— 
accused—tIllegality, whether 


Now, the question for my consideration is - 46 


whether the: offence committed by Haddan, 
accused and the offences committed by the 
other four applicants were committed inthe 
course of the same transaction. The reply 
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to this question must be in the negative in 
view of the finding of the first two Courts. 
The prosecution case was that -applicants 
Nos: 1 to 4 had committed certain ‘offences 
on the evening of 29th June and that later 
on, on the following day, Haddan, applicant 
No. 5, had committed an offence under s. 323, 
Penal Code, by beating the complainant. 
Therefore it cannot be said that the different 
offences were committed in the course of the 
same transaction. The joinder of the two 
charges was in contravention of the provi- 
sions of the Code of Criminal-Procedure and 
was illegal. 

The view taken by thiscourt in the case 
of Putto Lalv. Emperor (1) appears tobe 
applicable tothe case beforeme. On behalf 
of the complainant, it was contended that the 
joint trial of applicants Nos.1 to 4 with 
applicant No.5 was a mere irregularity 
which would be covered by s. 537, Criminal 
Procedure Code. I find myself unable to 
accept this view. As the offences were not 
committed in the course of thesame transac- 
tion s. 239, cl. (d), Criminal Procedure Code, 
does not apply to the case. As laid down by 
8. 233, Criminal Procedure Code, there should 
have been separate charges and separate 
trials for distinct offences. The offence which 
Haddan accused is said to have committed is 
quite distinct from the offences said to have 
been committed by the other four applicants. 
So the joint trial of applicant No.5 with the 
other four applicants amounted to an 
illegality which is not cured by s. 537, 
Criminal Procedure Code. This court, 
following the view taken by their Lordships 
of the Privy Council in Subrahmania Ayyar 
v. Emperor (2), held in the case reported in 
Sewak v. Emperor (3), that disobedience to 
an express provision oflaw as to mode of 
trial was much more than an irregularity. 
I follow the view takenin this ruling. I hold 
that where persons who committed different 
offences not committed in the course of 
the same transaction are jointly charged and 
tried, the trial is illegal. To- a case 


_of this nature s. 587, Criminal Procedure 


Code, would not apply. I therefore hold 
that the joint trial -of the five applicants 
was illegal. I accept the reference made by 
the learned Sessions Judge and set aside 
the conviction of the five applicants. I 


(1) 77 Ind: Cas 818; A IR 1924 All 316; 46 A 
54; 21A LJ 82; 90& ALR 1017; 25 Uru J 


| Pa) 25M 61; 281 A257;1LM L J 233;3 Bom. L 
R 640: 5 O W N 866; 2 Weir 231 (P O). ® | 

.{3) 113 Ind Cas, 72h ATR 1928 Allo1i7; L R 
9 A ROGO; 28A LJ 62394 I Cr, R 551; 20 Or 


“Ld 214. 
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direct that the five applicants he re-tried. 
Applicants Nos. 1t04 will Le tried separaie- 
ly from applicant No. 5. te 

SUNGGA. > Reference accepted. 


.- LAHORE HIGH COURT. 

- Second Civil Appeal No. 1641 of 1931. 
E -December 5, 1932. < 
A BHIDE, J. : 
--- COURT or WARDS or BHABAUR 

7 ` ESTATE, Taroven Tas DEPUTY 

COMMISSIONER, HOSHIARPUR 
— DEFENDANT—APPELLANT 

> : VETSUS 
~ BAKHTAWARKBAN AND OTHERS 
5 — DEFENDANTS AND OTHERS—PLAINTIFFS— 
z - RESPONDENTS. 

` Punjab Court of Wards Act (II of 1908), s. 19= 
Notice under—Objects—Construstion—Sereral plaint- 
iffs having common right—Notice by some alone— 
Validity—Customary rights—Right to use banjar land 
for storing grass. 
- The object of a notice under: s. 18, Punjab Court 
of Wards. Act, is to give the public officer concerned 
an opportunity to. reconsider his legal position and 
to settle the claim if so advised, without litigation and 
if the notice substantially fulfils this object it must 
be held to be sufficient. 

Where the fact that the.plaintiff was claiming the 
rights in common with certain other persons or 
classes of persons was made clear in the notice, the 
fact that no notice had been given by certain persons 
who were joined as plaintiffs inthe course ofthe suit 
cannot, in the circumstances, be treated as a material 
irregularity sufficient to invalidate the notice so far 
as these two plaintifis are concerned. The mere fact 
that the names of all these persons were not mention- 
od is not of any consequence. 

Where -a wajib-ul-arz provided that certain oc- 
cupancy tenants had been given the right to store 
their grass and fuel in banjar adjacent to their fields 
and in that land they willbe entitled to reserve land 
to plant.trees and cut them : 

_ Held, the rights are merely inthe nature of bartan 
oruser and all that the plaintiffs can claim isa 
teasonable area for their requirements Only those 

ersons will be entitled to claim: the privilege con- 
erred by this clanse, who have any land adjoining the 
banjar in question. Hira v. Nathy (3) and Nagina v. 
Bagge (4), referred to. 

“Second Civil Appeal from the decree of 
the Senior Subordinate Judge with Special 
Appellate Powers, Hoshiarpur, dated the 
6th June, 1931, reversing that of the Sub- 
ordinate Judge, Second Class, Hoshiarpur, 
dated the Ist July, 1930. f 

Mr. Fakir Chand, for the Appellants. 

Mr. Bakshi Sohan Lal, R. B., for the Res- 
pondent. 

Judgment.—Second Appeals Nos. 1604 
-and 1641 of 1931 arise out of suits,in which the 
materialefacts were practically the same and 
it will beconvenientto dispose of these to- 
. gether, - 
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The plaintiffs in these suits are the il- 
legitimate descendants of Rai Ratan. Chand, 
who was the original owner of the Bangarh 
in the Hoshiarpur District. The first suit 
wasinstituted by one of them only viz, 
Partapa, but two more were joined as plain- 
tiffs during the pendency of the suit. The 
second suit was instituted later by some of' 
the other illegitimate descendants of Ratafi 
Chand. In both the suits the plaintiffs 
sought for a declaration as regards their 
right to graze cattle, to take fuel and grass 
etc,, from certain banjar land in the village. 
and to build houses. in the abadi. The. 
estate of Rai Ratan Chand has been under 
the management of the Court of Wards for 
many years and the contesting defendant 
in both the suits was the Court of Wards, 
The suit wasdismissed-by the trial ` ourt 
but on appeal, the learned Senior Subordi- 
note Judge has granted them decrees, from 
which the present appeals have been pre- 
ferred, by the Court of Wards. 

The appellant, Court of Wards, had taken 
a preliminary objection that the notices of 
the suits given tothe Court of Wards were 
defective and as this point is pressed before 
me also I shall deal with it. The notices 
are challenged on three grounds, viz., (i: that 
the names of two of the plaintiffs in the first 
suit referred toabove do not appear in the 
notices, (it) that-the namesof the pro forma 
defendant, with whom some of the reliefs 
were claimed in common were not given in 
the notices and lastly that (iii) it was not 
specifically mentioned in the notices that 
the plaintifis were going to lodge a suit, 
There doesnot seem to be forcein anyof 
these grounds. The object of a notice in 
such cases isto give . the public officer con- 
cerned an opportunity to re-consider his 
legal position and to settle the claim ifso 
advised, without litigation and if the notice 
substantially fulfils this object it must be 
held to be sufficient, cf. Secretary of State 
for India v. Perumal (1) and Jehangir v, 
Secretary of State for India (2). As to 
the first ground it was urged that the notice 
in one of the suits (Suit No. 199 of 1927) was 
given by Partapa only, while there were 
But the 
suit was instituted by Partapa alone and 
two other persons were joined as plaintiffs 
later with the permission of the court, 
The plaintiff was claiming the rights only 
in common with certain other persons who 
were made pro forma defendants and out 
of the latter two were joined as -plaintiffa, 

(1).24 M 279. l 

(2.27 8 189, 
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The fact that the plaintiff was claiming the 


rights in common with.certain other persons. 


or classes.of persons was made clear in the 


notice, and I do not think the fact that no: 


notice had been given by the two ‘persons 
who were joined as plaintifis in the course 
ofthe suitcan in the circumstances, be 
treated as a material irregularity sufficient 
toinvalidate the notice so far these two 
plaintiffs are concerned. As to the second 
ground, the notices in both the suits stated 
that the rights in dispute were claimedin 
common with other persons as stated above 
and the mere fact that the names of all 
these persons were not mentioned also does 
not seem to be of any consequence. As 
regards the last ground, the notices pur- 
ported to be given under s. 19 of the Punjab 
Court of? Wards Act. 
with notices of intended suits. It was also 
stated in the notices that the Manager of 
the Court of Wards had denied the rights 
in dispute and hence the notices were given. 
It must thus have been clear that ‘the 
plaintifis intended to lodge suits. There is 


thus no substance in any of the defects - 


pointed out and they cannot therefore, be 
considered to be sufficient to invalidate the 
notices. 

The next point argued was that the suits 
were time-barred. It was urged that the 
initial onus was on the plaintiffs to show 
that cause of action arose within six years 
prior to the suits, the article governing the 
period of limitation being admittedly Art. 
120 0f the Indian Limitation Act. The 
learned Senior Subordinate Judge has, in 
this respect, believed the plaintifis’ evidence 
that the plaintiffs were. obstructed in the 
exercise of their rights only about3 years 
before the suits. This was sufficient to 
shift the onus to the defendant. 
been held further that the defendant had 
failed to prove that such obstruction oc- 
curred at any time more than six years 
before the suits. .This is a finding of fact, 
which.cannot be challenged in second appeal 
and in view ofit, the suits cannot be held 
to be time-barred. 

On merits, the learned Counsel sought to 
challenge the learned Senior Subordinate 
Judge’s decree only in two respecis. It was 


urged (i) that the decree was vague inas- 


much as it did not specify the rakk num- 
bers, in which the plaintiffs were held to be 
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the decree sheet that the plaintiffs claimed 
that only Khasra Nos. 1785 to 1741 were 
reserved as rakh and the decree obviously 
refers to those asthe rakh numbers. The 
appellant ‘had no doubt alleged that the 
whole of the ban banjar was reserved but 
this allegation was not accepted as correct. 
The matter does not, however, seem to be of 
much importance. For, the mere fact that 
certain numbers are reserved at present 
does not mean that the proprietors cannot 
reserve or cultivate any more area. The 
learned Senior Subordinate Judge has made 
this clear by a reference to Hira v. Nathu 
(3) wherein it was pointed out that so long 
as there is sufficient area left for the grazing 
requirements of persons having grazing 
tights (like those of the plaintiffs in the 
present case) the proprietors are at liberty 
to cultivate or enclose areas out of the 
banjar in question. ; 

. The. next point related to the interpreta- 
tion of cl, 19 (4) of the wajib-ul-arz of 1926 
Sambat. The relevant portion of this clause 
runs as follows: — ; 
~ “Ont of all occupancy tenants Shiman, Totu, Fahu, 
Labhu and Dalipa have been given the. right ta store 
their grass and fuel in banjar adjacent. to their ficids. 
Inthat land they will be entitled to reserve land and 
to plant trees and cut them. No other tenant-has any 
‘bartan’ in this ‘ban banjar”? 

Shiaman etc., were the illegitimate sons 
of Rai Ratan Chand, who, as stated already, 
was thesole proprietor of the village. These 
persons were made occupancy tenants in 
“Sambat 1926 at the same time certain rights 
in the ‘ban banjar’ seem to have been con- 
ferred on them. The learned Counsel for 
the appellant contended that a specific area 
of the ban banjar was allowed to. these per- 
sons for the exercise of their rights referred 
to in cl. 19 (4), that they were subsequently 
made proprietors of the area so allotted and 
that consequently they cannot now claim to 
have any such rights in the ban banjar. 
This contention obviously involves. ques- 


- tions of fact and is not a mere question of 


interpretation of cl. 19 (4) of the wajib-ul-are. 

The learned Counsel for the appelant 
though repeatedly questioned, confessed his 
inability to point out any clear evidence on 
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not, therefore, be said that the learned 
Senior Subordinate Judge has overlooked 
any material evidence in arriving at his 
finding against the appellant on this point. 
The last contention of the appellant’s 
Counsel was that the rights conferred by 
el. 19 (4) are too vague and indefinite and 
would nullify the rights of the appellant in 
the ban banjar. He, therefore, argued that 
these rights should be interpreted and 
defined clearly anda definite area specified 
forthe exercise of the rights. As regards 
the nature of the rights it seems clear that 
the rights are merely in the nature of 
bartan or user and’all that the plaintiffs can 
claim is a reasonable area for their require- 
ments, This was conceded by the learned 
Counsel for the plaintiffs also. Further it 
seems clear from cl. 19 (4) that only those 
persons will be entitled to claim the pri- 
vilege conferred by this clause, who have 
any land adjoining the banjar in question. 
The principles laid down in Nagina v. Baggu 
(4), Hira v. Nathu (3) in respect of the 
grazing area will, I think, govern _these 
rights also. In para. 138 of Rattigan’s 
Digest it is remarked that malik gabzas 
have sometimes the right of user or grazing, 
wood and grass tothe extent of their per- 
sonal wants and the present case appears 
to be of this type. As in the case of graz- 
ing area, the plaintiffs cannot complain so 
long as there is reasonable area left for 
their reasonable personal requirements as 
cultivators in the village. The learned 
Counsel's request that a specific area may 
now be demareated for the purpose seems, 
however, to go beyond the scope of the suits. 
The learned Counsel for the plaintiffs-res- 
pondents stated that his clients were willing 
to have such area demarcated. But this 
must, I think, be left, to be done by mutual 
agreement or through the Revenue Officers 
as may be practicable. DES f 
The appeals fail and are dismissed with 
A | Appeal dismissed. 
(4) 100 P R 1881. 


—— 


OUDH CHIEF COURT. 
Second Civil Appeal No. 304 of 1931. 
January 16, 1933. 
Raza AND Suits, Jd. 
JAI NARAIN AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
RAM DEO AND OTHERS—DEFENDANTS 
4 — RESPONDENTS. 
Givil Procedure Code (Act V of 1908), s. 11,0. 
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XXII, rr. 6, 10,0. XLIII, r.1 (1)—Application for 
substitution of namesas legal representatives, dis- 
missal of —Suit for declaration as legal representa- 
tives— Maintainability—Res judicata — Application 
to be impleaded as legal representatives of mortgagor— 
Appeal against order on application, competency of. 

A question once determined under O. XXII, r,5 
operates as resjudicata in a subsequent suit where 
an application for substitution of legal representa- 
tives was rejected on the ground that the applicarats 
were not legal representatives, and they filed a suit 
for a declaration that they were such : 

Held, that the suit was not maintainable as the 
matter directly and substantially in issuein the 
prior proceedings were directly and substantially in 
issue in the suit. Ramachandra Rao v. Ramachandra 
Rao (1), applied. 

Order XXII, r. 10, Civil Procedure Code, applies 
to an application for substitution of names as legal 
representatives of the mortgagorand an appeal lies 
therefrom under O. XLII, r. 1(1) When instead 
of filing an appeal, the applicants seeking to be im- 
pleaded file a suit for declaration with the sole object 
of annulling the order which has become final, the 
suit is not maintainable. 

Second Civil Appeal against an order 
of the District Judge, Fyzabad, dated the 
16th July 1931, upholding that of the 


Additional Subordinate Judge, Sultanpur, 


_ dated the lath April, 1930. 


Messrs. Hyder Husein and B. P. Misra, 
for the Appellants. 

Mr. M. Wasim, for the Respondents. 

_ dudgment.—This second appeal arises 
out of a declaratory suit. 

The circumstances out of which this 
suit has arisen, so far as they are material to 
the judgment, may be shortly stated:— 

Six persons, namely, Puddu, Jadunath, 
Bhikhari, Ram Autar, Balwant and 
Musammat Bhagwanta, brought a suit 
for redemption of certain property against 
Sheo Harakh and Gauri Mallaiyan in 1885, 
and obtained a redemption decree on the 
20th of February, 1886, in terms of s. 92 
of the Transfer of Property Act. The period 
fixed for payment of the mortgage money 
was six months. Thedecree, however, did 
not provide for the consequences of default 
inpayment of the mortgage money within 
the period fixed by the court. It appears 
thatthe mortgage money was not paid by 
the mortgagors nor did the mortgagees take 
any steps for obtaining a decree for fore- 
closure or sale. Some of the legal represen- 
tatives of the mortgagors brought a second 
redemption suit in 1901, and this litigation 
went up tothe late Court of the Judicial 
Commissioner of Oudh. It was finally 
decided by that court that no second suit 
for redemptionlay so long as the decree 
passed in thefirst redemption suit was in 
existence. The result was that the second 
redemption suit was dismissed. The present 
plaintiffs applied for substitution of their 
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names on the record as the representatives 
of the original mortgagors in 1929. Their 
application, was rejected onthe ground that 


they were not the legal representatives of. 
the mortgagors. They (the present plaintiffs). 


then brought the present suit against the 
legal representatives of the original mortga- 
gees for a declaration that they are the legal 
reptesentatives ofthe mortgagors who had 

obtained: the decree for redemption in 
1886. Their claim was decreed by the 
learned Additional Subordinate Judge of 
Sultanpuron the 14thof April, 1930. The 
defendants appealed; but their appeal 
was dismissed by the learned District Judge 
of Fyzabad onthe l6thof July, 1931. The 
defendants have now come to this court in 
second appeal. 3 

The only question to be decided in this 
appealis whether the present suit for de- 
claration is maintainable after the dismissal 
of the plaintiffs’ application mentioned 
above. l 

In our opinion this question should be 
decided in favour of the defendants and 
against the plaintiffs 

The plea of res judicata raised by the 
defendants has been repelled by the learn- 
ed District Judge. Wearenot prepared to 
agree with him on this point. 

It appears that the plaintiffs, taking the 
proceedings after the preliminary decree 
and before the final decree to be proceed- 
ingsin the redemption suit, made the ap- 
plication mentioned above in the Court of 
the Subordinate Judge of Sultanpur, for 
substitution of their names on the record, 
as the legal representatives of the original 
mortgagors. Under O. XXII, r.5, Sch. I, 
of the Code of Civil Procedure: 

“Where a question arises ‘as to whether any 
person is or isnot the legal representatives of a de- 


ceased plaintiff or a deceased defendant, such 
question shall be determined by the court." 


Such a question arose on the plaintiffs’ 
application mentioned above, andit was 
decided against them by the court. 
plaintiffsthen brought the present suit for 
a declaration that they are the legal repre- 
sentatives of the mortgagors who had obtain- 
ed the redemption decree in’ 1886. The 
matter directly and substantially ‘in issue 
in the proceedings which were held on 
the plaintiffs’ application: is the matter 
directly and substantially in issue in the 
present suit. The ‘defendants contended 


that a question once determined under O.. 
‘XXII, r. 5, operates as res judicata in: the 


present. suit. In our opinion this contention 
is well founded and must prevail. It was 
laid down by their Lordships of the..Privy 
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Council in Ramchandra Raov. Ramchandra 
Rao (1), that the principle of res judicata 
would apply toa decision which finally 
determines the rights of the parties, even 
though the decision was not in a suit. In 
that case an ordermade in land acquisi- 
tion proceedings as regards the title of the 
parties barred a subsequent suit in respect 
of the matter which was in dispute in the 
land acquisition proceedings. It wascon- 
tended in that case that the orderin the 
land acquisition proceedings was not a 
decision in former asuit. Lord Buckmaster, 
whe delivered the judgment of their Lord- 
ships, observes at page 331*: 

“It has been suggested that the decision was not 
ina former suit, but whether this were so or not 
makes no difference, for it has been recently point- 
ed outby this Board in Hook v Administrator 
General of Bengal (2) that the principle which 
prevents the same case being twice litigated is of 


general application and is not limited by the 
specific wordsof the Code in the respect” 


In the light of this - decision, it is not 
possible to hold that a decision under O. 
XXII, r, 5, would not operate as res judicata 
in a subsequent suit. We have a clear 
authority onthis point in the decision of 
their Lordships of the Allahabad High 
Court in Raj Bahadur v. Narain Prasad (3). 
It was held inthat case that where it 
has once been decided in a proceeding 
under O. XXII, r.5, ofthe Codeof Civil 
Procedure that a certain person is (or is 
not) the legal representative of a deceased 
party, the same question cannot be re- 
agitated in a separate suit. It should be 
noted that the case of Parsotam Rao v. 
Janki Bai (4) which was followed in 
Pakkiv. Pathumma (5) and to which the 


.plaintiffs’ learned Counsel has referred ' in 


the course of arguments, was practically 
overruled in Raj Bahadurs’ case (3). 

In view of the decision of this court in 
Lakhpati Kuarv. Daulat Singh (6), the 
proper rule applicable to the plaintiffs’ ap- 
order passed thereon 
appears to be r. 10 of O. XXII, of the Code 


(1) 67Ind. Gas. 408; 45 M 320; 30 MLT 154; 26 
O WN 713; 35 OL J 545; 16 L W1; (1922) M W 
N 339; 20 AL J634; 43 M L J 78: 24 Bom. L R 
963; AIR 1932 P O 80; 49 T'A 129 (PO) 

(2) 60 Ind. Oas. 631; 480.499; 19A L J366; 40 
M L J423; 29 ML T336: (1921) M W N 313; 33 O 
L J405; 3 UP L R (PO) 17; 23 Bom. L R 648; 25 
O WN 915;14 L W 221; 48I A 187 (P O). 

-(3) 94 Ind Cas- 157; 48 A 422; 24 ALJ 46; AIR 
1926 All. 439. 

(4) 28 A 109, 

(5) 20 Ind, Oas 950; (1913) M W N 673; 5ML J 


235; A®I R 1927 


279, 1 M LT 1 


(6) ie Ind Oe 174,40 W N 
Oudh 


ae = 45M. [Ea] a 
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of Civit Procedure. An appeal lay -from 
that order under QO. XLIII, r. 1 (i). of the 
Code of Civil Procedure, but the plaintiffs 
did not appeal from that order, and filed 
the. present declaratory suit. The sole 
object of the present suit appears to be 
the annulment’ of the order which has 
become final. 
not well advised in bringing the present 


suit. f 

It should be borne in mind that it is not 
a matter of absolute right. 
declaratory decree, and it is discretionary 
with the. Court to grant it or not. Having 
regard to allthe facts and circumstances 
of the case, we donot think that it is 
either possible ar reasonable to grant the 
relief prayed for inthe present suit.. 

The result is that we allow this appeal 
and setting aside the decrees of the lower 
Courts dismiss the plaintiffs’ suit with 
costs of all the. courts. f 


N.A. Appeal allowed. 


RANGOON HIGH COURT. 
Civil Revision Application. No. 247 of 1932. 
| February 7, 1933. 
Bacutay, J. 
A. R. K. N. RAMANATHAN CHETTYAR 
—APPLIOANT 
versus 


BALDEO SINGH-—Opposite Party. 

Limitation Act (IX of 1908), 83. 5, 18—-Re-opening 

of .exparte decree—Applicability of s. 5—Fraud, 
when affects limitation—Application to set aside ex 
parte decree time-barred—Court re-opening decree— 
Exercise of jurisdiction not vested by law—Revi- 
sion. 
Section 5, Limitation Act,does not apply to ap- 
plications for re-opening an ex parte decree.. 
Krishnamachariar v. Srirangammal (1), Ma Naw 
Naw v. Somasundaram Chetty (2) and Kali Prasad v. 
Parmeshwar Prasad (3), referred to. 

Fraud afiects limitation only when that fraud 
prevents a person from knowing of his right or the 
title on which his right is founded. 

Where a Judge who had before him an application 
for re-opening an ex parte decree which on the 
face of it was time-barred and which he recognized 
as time-barred, allowed an extension of time : 

Held, that in re-opening the case he exercised a 
jurisdiction which he had not got, and that the 
order re-opening the case should be set aside. 

Civil Revision Application from an order 
of the Township Judge, Syriam. : 

Mr. Hay, for the Applicant. 

Mr. Basu, for the Opposite Party. - 

Order.—This is an application in revi- 
sion of an order, passed by the Township 


Judge of Syriam, setting aside an ex parte 
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decree against the respondent. With re- 
gard to many of the facts there is no dis- 
pute. The applicant got an.ex parte 
mortgage decree against the respondent on 
13th August, 1930. A notice for execution, 
was served on him on 18th December, 1931,. 
and the respondent filed an application to 
set aside the ex parte decree on 13th Epb- 


ruary, 1932. On the face of it this applica-" 


tion for extension was time-barred. To 
support the application for setting aside 
the: decree the respondent filed an affida- 
vit in which he says that he was served 
with a notice of the execution about two 
months before the date of the affidavit 
which was 13th February, 1932. He says 
that he knew nothing about any decree’ 


passed against him and that ha went-to 


the decree-holder to ask about. the matter 
and he said that he would come and settle 
things with him. The affidavit goes on to- 
say that the respondent waited. for the ap-' 
plicant but the applicant never turned up; 
so he proceeded to file one abortive appli- 
cation for removal of attachment and then 
the application to set aside the ex parte 
decree. When the application came on for 
hearing the Township Judge dismissed it as 
time-barred; on appeal to the District 
Judge the latter in his order stated that it- 
had been pointed out that the Chettyar had 
not denied the allegation of fraud in the 
affidavit; so the case was sent back for in- 
quiry into the allegation of fraud against 
the Chettyar at the time when the respond- 
ent alleged that he Made inquiries from 
him. What that allegation of fraud is, I 
am unable to understand. Personally I can 
see no direct allegation of fraud. However, - 
the case came back to the Township Judge 


and he heard evidence and then wrote the. 
judgment which it is now sought to revise., 


In the judgment he again states that he has, 
“now come to find out. that although a very serious 
allegation is made in the affidavit pleading fraud on 


- the part of the Ohettyar, the written statement filed by. 


the Vhettyar does not contain anything in reply to 


the allegation of fraud as set out in the application.” ” 


When one examines the evidence it is in- 
teresting to note that the respondent begins- 
by saying : 4 
“L came to” know | 
decree against me only when 
7. months ago,” 


which must refer to 13th December, 1931, 


received notice about 


A detinite allegation of fraud, however,: 


emerges which is not to be found in the 


. affidavit.. He says that he suggested that 


he would talk over matters with a view to 


about. the passing of an ex parte. 
f 


settling the ease and asked the applicant. . 


what he would do in regard tothe date 
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fixed for hearing, and hesays the applicant. 
. said that he would go to court and get the 
case adjourned. It was un this that he let 
the matter slide In cross-examination he 
amplifies this poinb. He says: . h 
“as the Chettyar promised me that he would come 


to me after getting an adjournment of the case so 1 
did not come to court” 


He called one witness who supports him. 
The applicant went himself into the witness 
box and denied the allegation of fraud: 
The learned Judge found on the evidence 
that the allegatién had been proved, so he 
proceeded to set aside the ea parte decree. 
This is a finding on the évidence with which 
it is noi possible to interfeie in revision. 
There were three men who made swori 
statemen's before the Judge and he accept- 
ed the evidence of two as against: one. 
The Judge does‘ not, However, say under 
what provision-of what law he has allowed 
the extension of time. If an application of 
this nature came under s. 5, Limitation Act, 


it might well bé held that the :espondent. 


has satisfied the court that he had sufficient 
cause for not making the application with: 
in the proper period but s. 5 does not ap- 
ply to applications for re-opening an ex 
parte decree. ‘This is clear from the actual 
wording of the section atid that s. 5 without 
some further addition does not apply to 
these applications to be found frown Krish- 
namachariar v. Srivangammal (1) although 
that is a finding which is only an implied 
one. Reference might also be made to Ma 
Naw Naw v. Somasundaram Chetty (2) and 


Kali Prasad v. Parmeshwar Prasad (8). 


Section 5; therefore cannot help the respon- 
dent. The only section of the Limita‘ion 
Act which deals wita the effect of fraud is 
s. 18, the relevant portions of which are 
as follows: 

“Where any person having.a right to * * * make 
an application has, by means of fraud, been kept 
from the knowledge of such right or of the title on 
which it is founded * * the time limited for * 
making an application’ against the person guilty of 
the fraud * “ shall be computed from the time 
when the fraud first became known to the person in- 
juriously affected thereby * * *” 


It will be seen, therefore, that fraud affects 
limitation when that fraud prevents a per- 
son from knowing of his right or the title on 
which his right is founded. Fraud of the 
nature alleged here does not affect limita- 
‘tion. The position then seems to be as 


(1) 80 Ind. Cas. §77; A IR 1925 Mad. 14-47 M 
824; 20 L W 332; 47M LJ 409; (1924) M W N 


682 {F B). , SETAS 2 
š (2) 85 Ind: Oas. 324; A IR 1925. Rang. 187; 2 R 
55. 

(3) 113 Ind: Gas. 767; 


Ac F R. 1029 Ail: 


127; SEA 
486;-(1929)-A L J 323i: - | ‘on 
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follows: The Judge had before him an.ap- 
plication for re-opening the ex parte decree 
which on the face of it was time-barred and 
which he recognized as being time-barred 
on its face. He allowed an extension of 
time for which be quoted no authority 
and for which there appears to be none 
in the Limitation Act. It seems to me; 
therefore, clear that in re-opening the case 
he exercised a jurisdiction which he had 
not got. On the finding of fact,’ as he 
has found, the respondent may have some 
other remedy for the applicant's deceit; 
but there can be no dorbi that limita- 
tion began fo run against the respondent 
from’ 13th December, when, he says, hè 
knew of the decree having been passéd 
and ıt was for him to see that his ap- 
plication. for. the. re-opening was made 
within the 30 days allowed by law. 
For these reasons I, set aside the order of 
the trial Court te-opening the case and 
direct that the application for re-opening 
‘be dismissed. The respondent must pay 
the ccsts of this application. Advocate’s fee 
two gold mohurs. 

N -A. Application dismissed. 


LAHORE HIGH COURT. 
MASOELLANEOUS First Civit Appgar No. 908 
oF 1932. _ 
February 2, 1933. 
Baper, J. 
DAULAT RAM~— APPELLANT 
VETSUS 

PUNJAB NATIONAL BANK, Lro., 
LAHORE AND ANOTHER—RESPONDENTS. 

“Contract Act (IX of 18721, 8 44—Joint judgment- 
debtors—Release of one—Whether absolves others— 
English and Indian Law. 

In India the position as regards joint judgment- 
debtors is the same in principle as that‘as regards 
joint promisors under s. 44, Contract Act, anda 

] the judgment-debtors 
without -the cons@it of the othera does not ab- 
solve the latter from liability. In re E. W.A.,-a 
Debtor (i), distinguished, Mool Chand v. P. Alwar 
Chetty (2), followed. 


Mr. C. H. Carden Noad, for the Appel- 


‘Jant. 


Mr. Mukand Lal 
enis. 
` Judgment.—The material facts of the 
case giving rise to this appeal may, be 
stated as follows: On 1lth Jan- 
uary, 1924, Jairam Das and Banshi Ram, 
defendants Nos. land 2, executed a mort- 
gage of cértain properties in favour of the 
Punjab National Bank in considefation of 
a loan of nine lakhs of rupees. Defendants 


Puri, for the Respond- 
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Nos. 3 and 4 guaranteed payment of this 
loan according to the terms of the 
mortgage deed and in the event of default 
made themselves liable for payment of 
the whole amount. The loan was not paid 
up by the mortgagors or the sureties in ac- 
cordance with the terms of their contracts 
with the result that the Punjab National 
Bank instituted a suit against them for. 
recovery of asum of over eleven lakhs of 
rupees. The ‘subject-matter of the suit 
was, referred to arbitration and an award 
was given by the arbitrator on 6th August, 
1928. A decres followed in accordance 
with the award. Later on the plaintiff 
Bank purchased the Sugar Millat Unso, 
which was one of the properties mortgaged 
in their favour for ten lakhs of rupees 
from defendants Nos. 1 and 2 and took 
out execution against defendants Nos. 3 
and 4 for the balance. Defendant No. 3 
(Lala Daulat Ram) raised a number of 
pleas but the only points which were pres- 
sed on his behalf and which are material 
for the purposes of this appeal were (1) 
that defendants Nos.3 and4 being sureties 
were absolved from their liability inasmuch 
as the plaintiff had purchased one of the 
mortgaged properties from defendanis 
Nos. 1 and2 without their consent and 
had absolved: defendants Nos. 1 and 2 
from their personal liability and (2) that 
even if the positionof defendants Nos. 3 
and 4 was that of joint debtors they are 
absolved from their liability on account 
of the purchase of the Mill by the plain- 
tiff from defendants Nos.1 and2 in the 
circumstance stated above. In support 
of the latter proposition reliance was 
placed on In re E. W. A., a Debtor (1). 
The learned Subordinate Judge, First, 
-Class, has rejected these objections and it 
is from this decision that the present ap- 
peal has been preferred by Daulat Ram. 
It may be noted herethat Rai Bahadur 
Narsingh Das (defendant No. 4), who was 
a co-surety with Daulat Ram entered into 
a compromise with the plaintiff Bank and 
paid up 2 lakhs of rupees anıl consequently 
the Bank is not seeking any relief against 
him in these proceedings. 

‘The arbitrator in this case was the late 
Sir Moti Sagar who wrote a detailed 
award giving a full statement of facts 
and his reasons. The learned Counsel 
for the appellant has drawn my attention 
to certain portions of the award in which 
‘the „arbitrators has referred tothe position 


-° (1301) 2 K B 642; 10LJ KB 810; 85 LT 31; 
~49 W- R642; 8 Menson 250. ` 


DAULAT RAM V. PUNJAB NATIONAL BANK, LTD. 


14410 


of defendants Nos, 3 and 4 as guarantors.. 


But thisis only by way of recital of the 
facis. The lear ned Counsel has also re 
ferredto cl.4in the guarantee bond dated. 


2nd December, 1928, executed by defendants 


Nos. 3and 4 in favour of the Punjab: 
National Bank, according to which thé 
Bank could only grant an 
time or other indulgence to the princspal 
debtor on obtaining the guarantor’s writ- 
ten consent and giving notice to them. 

But this clause also obviously referred to 
the conditions in the proceeding clause ac- 
cording to which principal debtor was 
bound to repay the loan in certain instal- 
ments. Iam unable to find anything in 
theaward to support the learned Counsel's 

contention that the position of defendants 
Nos. 3 and 4 continued to bethat®f guaran- 
tors even after the award. By virtue of 
the guarantee bond defendanta Nos. 3 and 
4had agreed to undertake full liability in 
the event of a default on the part of the 
principal debtors. Defendants Nos. 3 and 
4 apparently realised fully the heavy res- 
ponsibility they were undertaking and had 
taken the precaution to safeguard their 
position by requiring certain annual pay- 
ments in cash from the principal debtors 
in addition toa lien on certain properties. 
The default had admittedly occurred and 
the award gives effect to the liability of 
defendants ‘Nos. 3 and4 under the guar- 
antee bond in holding them liable for the 
full amount of the decree, with costs and 
interest up to date of realization. The 
award further stated in clear terms that 


the decree was executable against these dẹ- 


fendants immediately. 
In view of the above clear findings in 


‘the award, itisimpossible to maintain that 


the liability of defendants Nos. 3 and 4 was 
any long erdependant upon that of defend- 
ants Nos. land2. It istrue that the 
award first deals with the liability of 
defendants Nos. 1 and 2 and states that 
the whole amount due shall be paid by 
them on or before 3lst December, 1928, and 
in the event of default the ae rigaged pro- 
perties entered in Schs. A and B ofthe 
mortgage-deed be sold. If the proceeds 
were found insufficient, these defendants 
were alsoto be personally liable for the 
balance. But this part of the award, 
which deals with the liability of defend- 
ants Nos. l'and 2, does not in any way re- 
strict the liability of defendants Nos. 3 and 
4, for immediate satisfaction of the decree 
asset forth in the latter portion of the 
award. As pointed out above, the liability 


extension of - 
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of defendants Nos. 3 and 4 as found by 
the arbitrator on the basis of the guarantee 
bond was absolute-and not in any way 
dependent upon that of defendants Nos. 1 
and 2. In view of the above findings it is 
hardly necessary forme to discuss the 
matter further, but I may briefly refer to 
two other arguments on which some stress 
was laid. It was urged that the terms of 
tRe award have been infringed inasmuch 
as the mortgaged properties have, peen 
scld tothe Bank by private treaty instead 
of being sold by auction through the court 
and secondly that the discharge from per- 
sonal liability given by the Bank to the 
principal debtors would be unreal, if it were 
held that defendants Nos. 3 and 4 are still 
liable, for the defendants Nos. 3and 4 
would jn that case be entitled to recoup 
themselves by proceeding against the princi- 
pal debtors. 

These contentions seem to me to be de- 
void of any force. There is nothingin the 
award to support the contention that the 
mortgaged prcperties could not be’ sold 
except through Court. This is nota case 
ofan .ordinery mortgage decree pzassed 
under O. XXXIV, Civil Erocedure Code, 
but adecree passed on the basis of an 
awardand must be construed in the light 
ofthe award only. All that the award 
requires is that if the mortgaged properties 
are sold, the proceeds should be credited 
towards the decree and this has admittedly 
been done. It was urgedthat if this 
procedure were upheld, defendants Nos. 3 
and 4 would suffer, as the Bank might 
have undervalued the properties in col- 
lusion with the principal debtors. But 
thisis a question of facts to be decided on 
its merits. The appellant has apparently 
raised this point inthe court below. The 
matter has been put in issue and is yet 
to be decided. it is therefore unnecessary 
for me to say anything further about it 
at this stage. But it may be pointed out 
that the chances ofsuch undervaluation 
are remote, as according to the argument 
of the learned Counsel himself if the balance 
is realized from the sureties, the sureties 
would in their turn be able torecoup 
themselves by realizing it from the prin- 
cipal debtor. The argument that the 
exemption from personal liability granted 
to the principal debtors would be unreal 
if the sureties are held liable seems hardly’ 
relevant, as the only persons who would 
reasonably complain about this are the 
principal debtors ‘and not the appellant. 
But the principal debtors themselves 
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sold the mortgaged properties to the Bank. 
The exemption granted by the Bank had 
obvio sly: reference only to the rights of 
the Bank under the award to realize the 
balance from the principal debtors. More- 
over, the Bank expressly reserved in 
the sale deed itself its right to realize 
the balance from ihe appellant and the 
principal debtors cannot nor possibly be 
under any misapprehension in this res- 
pect. ; 

The next contention of the learned Coun- 
sel for appellant that even a release 
granted to one of the judgment-debtors 
without the consent ofthe other absolves 
the latter from liability was based on the 
law as prevailing in Egland, as stated in 
Inre E.W.A., a D btor (1). Thelearned 
Counsel for the respondents in his reply 
drew atlention to s. 44, Contract Act, and 
pointed out that the law in India is differ- 
ent from English law in this respect. 
The position as regards joint judgment- 
debtors is the same in principle as 
that as regards joint promisors under 
s. 44, Contract Act, as pointed out in 


Mool Chand v. P. Alwar Chetty (2) 
The appeal fails and is dismissed with 
costs. 


A. Appeal dismissed. 
in 29 Ind, (as. 303: 39 Àl 548; 17 M L T 
449. : 


Z OUDH CHIEF COURT. 
First Civil Appeal No. 79 of 1931. 
December 14, 1932. 
Raza AND SMITH, JJ. 
Rai Bahadur Babu CHOTEY LAL— 
PLAINTIFF—APPRLLANT 
VETSUS 


Raja MOHAMMAD AHMAD ALI KHAN 
~ DEFENDANT RESPONDENT, 

Civil Procedure Code (Act V of 1908), 3 84,0. 
XXXIV, r. 1l—Mortgage—Interest, determination 
of—‘Principal amount found or declared due on the 
morigage’, whether includes interest—Future interest 
—Discretion of trial Court. 

The question as to the rate of interest in the case 
of a mortgage is to be determined under O. XXXIV 
and notunder s. 34, Civil Procedure Oode. Allowing 
interest at the contract rate on the principal amount 
only from date of suit to date fixed for payment is 
proper. The words ‘the principal amount found or 
declared due on the mortgage’ in O, XXXIV,r. 11 
(a) (t) do not include interest. Jagannath Prasad 


v Surajmal (|), relied on, 


The trial Court has discretion in the matter of 
the allowance of future interest. Said Ahmad v, 
Raja Barkhandi Mahesh Pratab Narain Singh (2), 
referred to. 

Appeal against an order of the Subordi- 
nate Judge, Sultanpur, datede the 27th 


wwe - # = 


OHOTEY LAL 7. 

“Mr. Pasa Ali, ‘tor the Appellant. 

Mr. Ali Zahir, for the Respondeiit. 

Judgment— —This appeal arises out of 
a suit brought bythe plaintiff to recover 
Rs. 1,00,325-0-6 by sale Of cerkain prop- 
erty comprised. in a mortgage of the 4th 
September, 1924. 

The defendant (Raja Hasanpur) executed 
the motigage in suit in favour -of the 
plaintiff (R. B. Babu Chhotey Lal) for 
Rs. 50,000 bearing ‘interest at 12 per 
cent. per annum with six monthly rests. 
The mortgage :monéy was payable on 
demand. The. plaintiff; alleging that the 
mnortgagor failed, to pay off “the mortgage 
on. demani, sued torećover Rs. 1,00,325-0-6 
due on the mortgage by sale of the mort- 
‘gaged property {9 villages in the District of 
Sultanpur). 

-The claim was resisted by the defend- 
ant, Hè pleaded at. first that Rs. 30,000 
only.were paid to him out of the con- 
sideration money entéred in the mortgage 
deed and that Rs. 30,000 were entered 
in the deed fi¢titiously. However, these 
pleas were subsequently with: Irawn, and 
the only defence which ‘was eventually 
eb up by the defendant was that he was 
hard pressed for money and the plaintiff 
charged interest at a very high rate ‘taking 
advantage of his (defendant’ 8) helpless 
position. 

The plea that the interest was charged 
at a high rate was repélled by the learn- 
ed Subordinate Judge. He. found_ that 
the rate of interest could not be reduced 
and that thé plaintiff was entitled to the 
interest. ` claimed; He passed the follow- 
ing order in decreeing the. plaintiff's claim 
on the 27th March; 1931 : 

“The plaintiff tis given, a “darbé for, sale. òf» the 

< property in. suit c of. Ks. 3,09,325-0 6, with costs, The 
defendant ig-alldWed six mouths’ “tine to deposit the 
decretal! sum. In case of default the property shall be 
‘sold. Tho plaintif ghall get future, interest from the 
date of thé institution vf the suit till ‘27th Sep- 
“tember, 1931, ab the contract rate aud after that at 
6 per cent, on Rs. 50,000 “till réalization," 

- ‘The¥elevant portion of. the decree which 
was prepared. in the office of the learned 
Subordinate Judge is. as follows :— 

“Ib is hereby-declared that thé amount due to 
‘the plaintif on atcdunt of -principal, interest and 
costs calculated up to the 27th ‘day of Septém- 
~ber; 1931, is Rs. 1,00,329-06 principal (together 
. with interest) +Rs. 3, 280-13-9- costs +Rs. 6;779-1-0, 
“interest at the contract rate on Rs. 5% 009, from 


25th August, 1930, till 27th Soptember, 1931, 38 


«Rs. 1,,10;385-2-3 only ‘and that Ks 50,000 only shall 
carry. interest at the rate of 6 per Gént | per 
“annum antil realization: ‘fom bia *Repeeeaber, 
931... 

The plaintiff has filed this Sppeat;. -con- 
tending that the Court below should have 
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allowed inférest af the contract fate fill 
the 27th September, 1931, on the entire 
decretal amount, and not on Rs. 50,000 
only, and that the Court below should havé 
allowéed*future interest on the aggregate 
sum falling due to the plaintiff on the, 
27th. September, 1931, and not. on 
Rs. 50,000 only. 

As pointed out by their Lordships ef 
the Judicial Committee in the case of 
Jagannath Prasad v. Surajmal (1) in thè 
case of mortgage the question as to ‘the 
rate of interest is to be determined under 
0. XXXIV, and not $. 34 of the. Code of 
Civil Procedure. The relevant rules of O. 
XXXIV arè as follows .— 


“Rule 11-—-In’ any decrée passed. in a suit for 
foreclosure, sale or rédemption, where interest is 
Tegally recoverable, the court’ may order: r ppymot of 
interest to the mortgagée as follows nam 

(aj Interest up fo the date on or before which 
payment of the amount found or declared 
. due is under the preliminary decree to bo 
made ‘by the moitgagoror other person re- 
deeming the mortgage, 

(i) on -the principal amount or declared due 
on the mortgage, 46 the fate payable on 
the principal, or, where no such rate is 
fixed, at such rate as the Court deems 
reasonable, 

(4) on the amount ofthe cosis of the suit 
awarded to the mortgagee—at such rate as 
the Court deems reasonable from the date of 
the preliminary decree, and 

(iii. on the amount adjudged due to the mort. 
gegee for costs, charges and expenses prop- 
erly incurred by the mortgagee in respect 
of the mortgage security up to ‘the date 
of the preliminary decree and added to the 

_ Mortgage money, at. the. rate egreed bet- 
ween the parties, or failing such rate, at 
‘the same rate as is payable on the principal, 
or failing both such rates,at nine per cenit. 
per annum ; and. 

(b): ‘subsequent interest up to the date of Te- 
alization or actual payment at such rate as 
the Court deems reasonablè 

@ on the-aggregaté of the principal sums specified 
in clause (a): and of .the intérest’. thereon 
as Fame in accordance with that clause; 
an 

(ii) cn thé amount adjudged due’ to the nyozt- 
gagee in respect of such further costs, 
charges and. expenses as may be payable 
under Rule 19." 

“Rule 4 sub-rule (D): :~In. a suit for sale, ' if 
the plaintiff succeeds, the Court shall pass ‘a pre- 
liminary decree to the effect mentioned in -els. (a), 
(b; and es (ty of sub-r, (1) of .r. 2, and further 
direct thut, in default of the. defendant paying as 
therein mentioned, thë plaintiff shall be entitled 
_to apply for a final decree directing that ‘the 
‘mortgaged property or a sufficient part thereof ‘be 
sold, and the proceeds of the sale (after deduction 
therefrom , of the expenses of the sale) be paid 
into Court and applied in payment of what has 
‘been found or declared under ‘or by the prélimivary 


1) 99 Ind. Oas. 686; 40 WN 46; A L RIT 
P (Oi 25 ATs Jah; 310 W N 390; E MIFST; 
28ML T3; BPA 273; -4510 Lal 279754 O 161; 
29 Bom. L R 752 (P 0). 
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decree due to’ the plaintiff together with: such 

amount as may have been adjudged due in respéct 

of subsequent costs, charges, expensesand interest 

aod the balance, ifany, be paid to thé defendant 

or other persons entitled to receive the same.” > 

Rule 2, cls. (a), (b) and (e) (îi) of Sub. 

(I) of r. (2): gine! kee 

(a) ordering that an account be taken of what 

was due to the plaintiff at the date: of such 

decree for : nds 

© (i. principal and interest on the mortgage, TT 

(it) Lon costs of suit, if any, awarded to him, 

an os nse ` 

(iii) other costs, charges and expenses , properly 

incurred by him up to that date io res- 

pect of his mortgage security; together with 
interest thereon: or- : - 

(b) declaring the amount so due at that date; 

ani : 

(c) directing— | |, a Ne 

(i). that, if the defendant paysinto Court thé 

amount so found’ or declared due on oF 

before such .date : as the Court may 

fix within six months from the date on which’ 

the court confirms and countersigns the 

account taken under clause (a, or from the 

‘date on which such amount is declared in 

court under clause (b), as the case may be, 

and thereafter pays such amount as may be 

adjudged due in respect of subsequentcoste, 

charges and expenses as providid in r. 10, 

together with subsequent- interest, on such 

sums respectively as provided in r |, the 

. the plaintiff shall deliver up to the defendant 

or to such person as the defendant appoints, 

all documents’ in his’ possession or power 

- relating to the mortgaged-property, -and 

shall, if so required, re-trausfer the property 

` “to the defendant at his cost free from the 

mortgage and from all incumbrances created 

“by the plaintiff orany person claiming under 

à him, or -where the plaintiff claims by derived 

- title, by those under whom he claims. and: 

- shall also, if necessary, put the defendant in 

possession of thé property.” | i : 


Bearing in mind these rules of O. XXXIV 
of the Code of Oivil. Procedure, we are of 


opinion that the lower Court was perfectly - 


right in allowing interest at the contract 
rate on the-principal amount, (Rs. 50,000) 
only, from the date of the suit, (29th August, 
1930) to the date fixed for payment (27th: 
September, 1931). The appellant's learned 
Counsel contends ‘that the words “the prin- 
cipal amount.found or declared due on the; 
mortgage” should include interest also. 
Weare not prepared“ to ‘accept this contén- 
tion. In our, opinion the principal amount 
found or declared due on the mortgage must. 
be'taken to be thésum.of Rs. 90,u0U‘only and 
not the sum of ‘Rs.'50,000 plusRs. 50,325-0-6 
The sum of .Rs."50,00U is the sum which was 
found or declared-due on the mortgage in: 
this case: Thesum of- Rs. 50;325-06 is not: 
and cannot beheld to. be part of the prin-. 
cipal aniount. “It isthe imterest which had 
fallen, due on the mortgage.’ The sum’ of 
Rs: 1;00,325-0-6'is* the mortgage ‘money which” 
J44—125 & 126 i 
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-was dueto the plaintiff on the mortgage on 
the date of the institution of the suit, but if 
was noi the principal money. The princi- 
pal money was-Rs. 50,000 only, and the 
interest .amounted to Rs. 50,325-0-6. The 
first ground of appeal therefore fails, and 
must be rejected. 

- There is noforce in the second ground of 
appeal also. In asimilar matter a Bench 
of this court in a ruling reported as Said 
Ahmadv Raja Barkhandi -Mahesr Partab 
Narain Singh (2), held thatthetrial Court 
had discretion in the matter of the allowance 
of future interest. | In that case, as here, the 
trial Court had allowed ‘future interest at 
6 percent: per annum from the date fixed 
for payment till realization on the principal 
amount of the deeds of further charge held 
binding on the plaintiffs. It was contended 
on behalf of thé defendant-respondent, with 
reference to O. XXXIV, r. 11, el. (b) of the 
Code of Civil Procedure, that such subse- 
quent interest should have been allowed on 
the whole amount due, and not merely on 
the principal money. Jt was held that the 


‘Matter was one'in the discretion of the lower 


Court, end that no sufficient grounds ap- 
peared to interfere with the exercise of ils 
discretion. Taking the same view, we see 
no sufficient reason to interfere- with the 
discretion of the lower Court in the present 
matter as regards the question of interest 
subsequent to the date fixed for payment. 
` Therésult is that the appeal fails, and’ 
must be dismissed; Hence we dismiss the 
appeal with costs. ` < 
“NA. 4 4 ‘Appeal dismissed. 
(2) 139 Ind Oas. 64; 9O WN 253; A IR 1932: 
Ouah 255; ind Rul (1932) Oudh 339, - 
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HIGH COURT. 
| Criminal Revision Application No. 374 
Bm ae a of 1932. iar 
Janüary 19, 1933. ae 


7 . MUKPHY AND BROOMFIELD, JJ, >. 
MIR MAZARALI INAYATALI KURESHT 
oF ‘ .ACCUSED--APPLIOANT ` «~~ 7 


to T7 o persus I PTEN 
~ C EMPEROR—OtrosiTs PARTY. `, 
Criminal Procedure Code (Act V of 1898), as. 1627- 
239 (d)—Joint trial—In the course of the same-trans- 
action—Significance of Discretion of court —State- 
ments made by complainant to Police Officers, before 
investigution—Admissibility of. i ka 
Whefè an yoing woman who, during the investi- 
gation of a complaint by her, was allowed to stay 
in: the :Police Station, was raped successively by two 
Polite Constébles at night and.she.stated to certain” 
other.Police Officers’ who, camie therewhat had 
happened, tad‘-~“prosécution having’ been launched|- 
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the two accused were tried jointly and conviot- 
èd: 

Held, that the separate acts of raping by the two 
accused formed part of asingle transaction within 
the meaning of s. 239 (d), Criminal Procedure Code, 
inasmuch as in the circumstances the separate acta 
of rape alleged could not have been severally com- 
mitted unless they had been either tacitly agreed to 
or reciprocally connived at by eachof the accused 
in his turn, and even in the absence of any evidence 
of an act, of-abetment on the part of each accused 
by the other, there was eithera tacit agreement 
between them, or,an acquiescence on the part of 
each in-what the other did, which was an under- 
standing that there would beno interference on the 
part of either of them against the other, if a similar 
degree of acquiescence was exercised by the other in his 
turn and consequently, the juint trial of the two accused. 
was not illegal. Emperor v. Datto Hanmant Shaha- 
pur Kar (5), Sejmal Puran Chand v. Emperor 
6), Emperor v. Rafi-uz-Zaman Khan (7) and Emperor 
v. Gopal Raghunath (8), relied on [p. 988, col. 1.] 

Held, also, that as the statements of the com- 
plainant to the Police Officers were made’ not in 
the course of the investigation but before it, they 
were not excluded bys. 162, Criminal Procedure 
Code, and were admissible, but the statements 
made by her to the Superintendent of Police when 
he came to investigate were inadmissible as being 
made during investigation.” |p. 989, col 1.) 

Under s. 239 (d),.it is for the court. to decide 
whether in each case there is sufficient continuity 
of purpose between the acts of the jointly tried 
accused, to justify it in ‘finding that the transaction 
was in reality a single one though composed of 
separate acts by the different accused. {p 989, col 


Criminal Application for Revision against 
the convictions and sentences passed by the 
Assistant Sessions Judge, Poona, and confirm- 
ed on appeal by the Sessions Judge, Poona, 

Mr. G. C. O'Gorman (with him Mr. J. G. 
Rele), for the Accused. 

Mr. P. B. Shingne, Government ` Pleader, 
for the Crown. an P i 

Murphy, J.—This is an application to 
revise the order of the learned Sessions 
Judge of Poona dismissing the applicant’s 
appeal from the decision of the Assistant 
Sessions Judge of Poona. The applicant 
and a second offender were tried by the 
Assistant Sessions Judge of Poona with 


the aid of a Jury on acharge under s. 376. 
The Jury's’. 


of the Indian Penal Code. 
verdict was unanimous, and, in accordance 
withit, the accused were convicted of the 
offence with which they had been tried and 
sentenced tofour years’ rigorous imprison- 
ment. i 

The facts which were alleged against the 
accused were that a woman named Chan- 
drabhaga, who seems to have abandoned 


her husband and thereafter for sometime’ 


to have lived a wandering life, probably 
with prostitutes, complained to the Head 


Constable in charge of the Police Station - 
at Ghodnadi that sho had been abducted . 
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and raped by a certain person. Her com- 
plaint was recorded and an investigation 
into it was begun by the Head Constable 
and was ultimately taken up by the Sub- 
Inspector of the Police Station, on his 
return to his headquarters, Chandrabhaga 
was a young girl and had no home to go 
to, and she was consequently permitted to ` 
stay in the Sub-Inspector’s Office at the 
Police-station. Nothing is alleged to have 
occurred there on the first night of her 
stay. On the second, it was said that, 
towards the middle of the night, after the 
office had been more or less closed and 
-while Chandrabhaga was there,there being in 
‘the office at the same time, the two accused 
and the guest of accused No. 1, the ac- 
cused each in turn went over to where - 
Chandrabhaga was sleeping and raped her. 
This is the charge on which the two ac- 
cused were convicted. 

Two points have been raised in this 
application. The firstis that the joint trial 
was irregular, the rape by each of the 
accused being insolated acts not 
forming a single transaction, and secondly, 
that.inadmissible evidence has been ad- 
mitted in the shape of statements to Police- 
Officers made inthe course of the investig- 
ation, the admission of which is prohibited 
by s. 162 of the Criminal-Procedure Code, 
and that the Jury were so misdirected by 
the: learned .Assistant’': Sessions Judge, 
who invited them to consider these inadmis- 
sible pieces of evidence. We have con- 
sequently been asked to interfere with the 
judgment and sentence in revision: 

- Mr: O’Gorman’s first point is the question 
of the illegality of the trial. The -law 
relating to joint trials is to be found in 
s. 239--of the Criminal- Procedure Code, 
which is ‘tothe following effect :— z 
- “The following persons may be charged and tried. 
together, namely 1— * AE 

(a; persons accused of the same offence committed 
in the course of the same transaction; ~ a 
- (b) persons accused’ of an’ offence and persons 
accused of abetment, or of an attempt to commit 
such offence ; f PDO : ; 
_ (c) persons accused of more than one offence of 
the same kind within the’ meaning of s; 234 ‘com- 
mitted by them jointly-within the period of twelve 
months; ys 5 ; 

(d) persons accused of different offences committed 
in the course of the same. transaction;.. ” : 

With the. remainder of the section we jare 
not now concerned. The facts here . are- - 
covered by the section falling within sub-, 
cl. (d), LG. 
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it can be said that these’ two independent. 
acts of each of the accused were committed ` 
inthe .course of ‘what may be called ‘the 
same transaction.” There is an obvious 


difficulty i in defining thisexpression as used . 


ins. 239, andin one of the cases to which. 
we have been referred, Crump, J., has 
remarked that the Legislature has perhaps’ 
been wise in refraining from an. attempt. 
to do so. z 

The cases relied on by Mr. O'Gorman 
for the applicant are to be found in Queen- 
Empress v. Fakirappa (1), Emperor v. 
Jethalal (2), Samiullah Saheb v. Emperor ` 
(3) and C. E. Ring v. Emperor -(4). The 
facts all differ, and obviously the finding 
on the question ‘of whether a particular state 
of factsis, a single, or more. than one; 
transaction, must ‘depend on those i in each 
caso. 

The first case I have quoted was where 
the accused, it was held, had all been 
concerned ina Police investigation into 2. 
case of theft. . 

The second one, Emper or v. Jethalal (2), 
was concerned wilh a question of whether 
persons, who had received diiferent portions 
of property which had been stolen at diffe- 
rent times, could be tried together. 

That reported i in Samiullah Sahib v. Em- 
peror (3) was’ an instance of independent 
poachers all fishing atthe same spot and 
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Khan (7) and Emperor. v. Gopal Raginak 
(3) where Emperor v. Datto Hanmat Shaha- 
purkar (5), was followed. ` 

The first: of these involved a question of 
whether the Karbhari of the Chafal Mahant, 
who was tried along with the cashier of 
that foundation, had been properly tried. 
atthe same trial with his co-accused for 
misappropriating the trust funds, and it 
was held that the trial had been regular 
as eachof the accused would there have 
been unable to -act separately and without 
the other's connivance, though the acts of 
„misappropriation alleg ed against them were 


‘Separate in each case. 


ae 


accused of theft, and ©. E. Ring v. Em” 


peror (4) was that of certain Police Officers; 
who. formed a conspiracy to receive bribes 
from the complainant and the accused in 
a certain matter, there being a- conspiracy 
on the part of the - complainants to bring 
a false- case against the accused, and a 
similar one on the part of the accused to 
produce false evidence in “their defence, 
all the parties, to these various conspira- 
cies having been tried at one trial and 
the joint trial there being ‘held to be 
regular. 


As against these authorities the learned ; 


Government Pleader has relied especially 


onthe cases of Emperor v. Datto. Hanmant 


Shahapurkar (5); Sejmal Punamchand v. 
er, (8), EDEN v. Rafi-uz-Zaman 


(1) 15 B 491, 
as 29 B 449; at p. 465; 7 Bom. L R 597; 2 Or. 


- (3) 98 Ind, Oas. 597-50 M735; 51M L J 692; 24 L 
Wie 27 Or. LJ 1881; ALR 1927 Mad. AM; 38. M 


(4) 120 Ind. Oas, 340; 31 Bom. L R 545; AIR1929. 
br 296; 53 B 479; 31 Or. LJ 65; Ind. Rul, (1930) 

om. 4 

(5) 30B 49; 7Bom. L R633; 2 Or. L J578; 
| (6) 100 Ind. Cas, 981; 51 B 310; 29 Bom, E R 470; 
A I R1927 Bom, 177; 28 Or. Li J 373, = 
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The facts in the Allahabad case related 
to some communal riots. Three witnesses’ 
‘Muhammadans) gave.false accounts as to 
how a Muhammadan had. been ‘killed by 
Hindus, and the identity of purpose running 
through the three different false depositions 
was held to, bè a sufficient ground to 
justify their. ‘joint. trial, i 

The casein Emperor v. Sejmal Poonam- 
chand (6) was very similar,the false evidence 
in that matter. having” been given to 
further the same claim, and if was held 
that there was sufficient. continuity of time 
and space in their actions to justify the 
joint trial. 

Marten, J., in Emperor v. Madhav Laxman 
(9) remarked that a wide meaning ought 
to.be given to the words “the same trans- 
action” which have been. used in ‘the 
section. b 

: The casein Emperorv. Gopal _ Raghiunath 
(8) followed the ruling laid down in Emperor 
Y. Datto Hanmat Shahapurkar (5). 

- There are. remarks throughout. the judg- 
ments i in these cases to the effect that in fact 


_‘a precise definition for the expression “thé 


same transaction” cannot be formulated 
and that each case must depend on its own - 
facts. Itis forthe court, in other words, 
to. decide whether in each case there is 
sufficient continuity of purpose between the 
acts of the jointly tried accused,’ to “justify 
itin finding that the transaction was “in 
reality a single one though composed `of 
separate acts by the different accused.” 

> The- facts alleged- here, as has been | 
‘already briefly stated, are that” the 
‘accused, finding : - themselvés - alone - in 
‘the . - Bub-Inspector’s Office at ‘Ghod- 


way 93 Ind. Cas. 237; 48A 325; 27 Or BI 445; 24 
aL J.472; A FR, 1926 Al.. 334; LR7 A66 Or. 
on 116. Ind. Oas. 243; 31 Bom. LR 148; AIR 1929 

. 128; PE "30 Of. L J58 8. 
Pas Bom. L R 607; 


pes 
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nadi at night, the fourth person present 
being asleep at the time, went in succes- 
sion and raped the girl Chandrabhaga, 
and the argument has been that, rape 
being essentially an individual act, it can- 
not be said, in the absence of a charge 
of abetment in the proceedings, that the 
two-separate rapes were a single transaction. 
There seems to us, however, to be- a diff- 
culty about holding ‘that these separate acis 
do not form part ofa single transaction. 
It is obvious in the circumstances that 
the separate acis of rape -alleged could 
not have been severally committed unless 
they had been either tacitly agreed to or 
reciprocally connived at , by each of the 
accused in his turn. It. seems to us, on 
these facts, that even in,the- absence of 
any evidence of an act of. abetment on the 
part of each accused by..the: other, there 
was either a tacit agreement between them; 
or, an acquiescence on. the part of each 
in what the other did, which was-an un- 
derstanding that there would be no inter: 
ference on Lhe part of either of them against 
the other, if a similar degreé of acquiescence 
was exercised, by the other in his turn. 
Though for different reasons, therefore, we 
think in. fact that the learned Sessions 
Judge, as also the trial Judge,-, before 
whom the objection was taken ‘at the 
earliest moment were right in finding that 
the transaction was essentially single, and 
that the joint trial was proper in the cir- 
: cumstances of the case. 

The second point arises in the following 
manner. As already related, the offence 
was one committed within the precincts of 
the Police Station, and one in which only 
policemen were concerned, both as accused 
and. as witnesses, apart. from the. victim. 
It appears that two other policemen station- 
ed there noticed that the light in the 
Police office, which presumably is kept alight 
all” night ‘had -been put out and that 
there were suspicious sounds coming from 
the room. These men, called Dandawate 
and Shankar, thereupon went and reported 
their suspicion to the Head Constable 
named Pathan, and these three policemen 
then ‘came to the office. They entered and 
lighted the lamp and found Chandrabhaga 
in a -corner of the room, and on their ar- 
rival she at once complained of the two 
accused’s acts ‘and of the pain which had 
been caused her. The.Head Constable then 
went and called the Sub-Inspector, who was 
sleepigg in the Police Station at the time, 
and he, coming there, recorded. the state- 
ment of the girl Ohandrabhaga, and: start- 
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ed an investigation which ended in the 
prosecution in this case. Later, the same 
morning the Deputy Superintendent of 
Police was sent for, and he also in his 
turn Questioned Chandrabhaga and inquir- 
ed into the circumstances of the case. All 
these policemen were examined at the 
accused’s trial and they gave evidence as 
to her complaining against the accusedend 
her -account of the events of that night. 
Their statements on this point were very 
clearly put to the Jury by the learnec 
Assistant Judge inhis summing-up. Mr. 
O’Gorman'’s complaint as to this was that 
all these statements were inadmissible under 
s. 162 of the Criminal Procedure Code ; 
and therefore, that inadmissible evidence 
had been allowed to be taken and had been 
put tothe Jury as material on Which they 
should form their conclusion, and that the 
Jury had consequently been prejudiced and 
the trial vitiated by the improper admis- 
sion of, irrelevant evidence and a misdirec- 
tion on this point, 

Lhe provisions of the Criminal Procedure 
Code relating to investigations begin at 
s. 154. That section requires ihat every 
information relating to thecommission af 
a cognizable offence, if given orally, to an 
officer in charge of a Police Station, shall 
be reduced to, writing by him or under 
his direction and be read over to the infor- 


“ mant; and every such information, whether 


: given in writing or reduced to writing 
as aforesaid, shall. be signed- by the 
person giving it, and the substance 
thereof shall be entered in.a bookto be 
kept by such officer in suchform as the 
Local Government may prescribe in this 
behalf. The subsequent procedure is under 
ss. 156 and 157, which require that a copy 
of the information should be sent to the 
Magistrate empowered to take cognizance 
of such offence. Then s. 162 isto the follow- 
ing effect :— 

“No statement made by any person to a Police 
officer inthe course of an investigation under this 
Chapter shall, if reduced into writing, be signed by 
the person making it; nor shall any such statement 
or any record thereof, whether in a Police oiary or 
otherwise, or any part of such statement or record 
be used for'any purpose (save as hereinafter provided) 
at any inquiry or trialin respect of any offence under 


investigation- at the time when such statement was 
made,” 


The manner of its use, is thereafter provid- 
ed, that- is, it may be used with the permis- 
sion of ‘the court to contradict a witness for 
the purpose of the defence. It will be 
noticed that the probibition is against a 
statement made in the course of an investi- 
gation under this chapter. 
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A Police investigation begins with the 
* proceedings taken under s. 154, that is the 


recording of the complaint, and the power ' 


to record such a complaint rests'in -an officer 
in charge of a Police Station. On the facts 
here, constables Dandawate, Shanker and 
Pathan were not officers in charge of a Police 
Station and had no power at thetime to 
begin an investigation. This was begun 
by the Sub-Inspector or his arrival, and the 
statement of the complainantthat he took, 
is the complaint in the case. The first three 
statements by the complainant having been 
made not inthe course of an investigation, 
but before it, it seems to us that as regards 
these three Police officers, the evidence that 
they gave does not come within the prohi- 
bition of g. 162, The fourth person to whom 
she madga statement was the Sub-Inspect- 
or, and that statement being the complaint 
is clearly admissible. Later, however, the 


Deputy Superintendent of Police came and - 


recorded, or rather verified, her statement. 
He has endorsed on the complaint that it 
had been read over to the complainant and 
that she had stated that it was correct 
and he added some answers to ques- 
tions which he thereupon put to her, 
As to this statement we think that it 
was in fact inadmissible. The Officer might 
have been allowed to say that he had ques- 
tioned the complainant, but what she had 
stated was barred by s. 162, and so far this 
piece of inadmissible evidence has been 
admitted against the accused and has been 
referred toin the learned Judge's chatge to 
the Jury. . ` 


Mr. Shingne has argued that oral state- 
ments as distinguished from written ones are 
admissible for certain purposes and relied in 
the first instance ‘on the Madras case of Ven- 
katasubbiah v. Emperor (10) but this 
has been overruled by a Full Bench of that 
Court, and in any event a Bench of this 
court has decided in the case of Emperor v. 
Vithu Balu (11) that no such use can be 
made of Police statements and that their 
admission is confined to the provisions of 
8. 162, that is, for contradicting a prosécution 
witness on behalf of the defence. i 

Our findings on this matter, therefqre, are 
that as regards the evidence of Dandawate, 
Shanker and Pathan, what they said was ad- 
missible and was correctly put to the Jury; 
butthat the repetition of the statement of the 


(10) 86 Ind. Oas. 209; 48 M 640; (1925) MW N 68; 
21 L W190; 48 ML J195; 26 Or. LIT; AIR 


1925 Mad 579. gr 
(11) 83 Ind, Oas. 1007; 26 Bom. L R 365 AIR. 


1924 Bom, 510; 26 Or. L J 223, 
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complainantto the; Deputy Superintendent 
of Police was inadmissible and should no- 
have been put to the Jury. We have, theret 
fore, to consider whether this fact is such 
as to cause us to interfere with the trial 
in view of s. 167 of the Indian Evidence 
Act. That section provides that the impro- 
per admission or rejection of evidence shall 
not be ground of itself for a new trial or 
reversal of any decision in any case, if it, 
shall appear to the court before which such 
objection is raised, that, independently of 
the evidence objected to and admitted, there 
was sufficient evidence to justify the deci- 
sion, or that, if the rejected evidence has 
been received, it ought not to have varied 
the decision. In this case there was a good 
deal of evidence, apart from that of the 
Deputy Superintendent af Police, who in 
fact only verified the complaint, 
to justify the verdict to which the 
Jury had come to. . Although it is not pos- 
sible to say with absolute certainty that 
any specific piece of evidence may not have 
influenced one or more miembers of the 
Jury, yet, in view of the facts and the 
Judge's charge which, apart from this one 
flaw, was admittedly a fair one, we think 
that the admission ef the evidence, which 
has been rejected by us, and the reference 
to it in the learned Judge’s charge are not 
facts which, in view of s. 167 of the Indian 
Evidence Act, would justify usin interfering 
with the decision. There was clearly much 
other and stronger evidence in the case 
against the accused. Deets 

The Rule will, therefore, be discharged. '. 

Broomfield, J.—I agree and have very 
little to add. ~ ee at ade 

It was pointed out in Emperor v. Madhav. 


. Laxman (9), and it has been pointed, out in 


many other cases, that a wide meaning has 
to be given to the words “the same transac- 
tion” in s. 239 of the Criminal Procedure 
Code and that each case must be decided 
onitsown facts. A definition of the words 
has been attempted inseveral cases which 
have been cited by my learned brother. The 
gist of these decisions may, , think, be that 
there must be a common intention or pur- 
pose and continuity of action. 

Mr. O’Gorman who appears for the appli- 
cant has argued that in this case there was 
no common purposeand that his client and 
the Police constable who is accused No. 2 in 
the case acted quite independently in what 
they did. With this, however, I cannot agree. 
The two accused were associated together in 
their daily intercourse. The applicait was‘a 
head constable, the other accused his subordi- 


990 


nate, and under the cirecumslancesin which 
this crime has been held to have committed 
some degree of concert between the two ac- 
cusedmay, I think, be fairly assumed. It 
would hardly be possible that they could have 
raped this woman one after the other, as they 
did, without some sort of tacit conspiracy. 
Each of them may reasonably be said to have 
encouraged or connived at the act of the 
other. They had the same object, viz., 
taking advantage of a defenceless woman, 
and they did it as nearly simultaneously as 
physical considerations permitted. There 
was obviously proximily of time and space. 
Mr. O’Gorman drew our attention to the 
fast that the accused were not charged with 
abetment. But it was pointed out by Mr. 
Justice Fawcett in Sejmal Poonamchand 
v. Emperor (6) that abetment may bea 
connecting link sufficient to include the acts 
of different persons in the same transaction 
although abetment has not been made part 
of the charge. Ithink, thérefore, that there 
has been no misjoinder in this case and 
accused were legally tried together. 

As to the alleged admission of irrelevant 
statements'to the Police, I agree with ‘my 
learned brother that the only statement that 
can be said to be barred by s. 162 of the Cri- 
minal Procedure Code is the one made to the 
Deputy Superintendent of Police, after the 
investigation had commenced with the re- 
cording of Chandrabhaga’s complaint under 
8. 154 of the Code. But this was very little 
more than a Verification of the complaint 
itself, and, thoughthe Judge was wrong in 
referring to the statement at all, I cannot 
believe that this error on his part really 
affected the decision ofthe case in the least. 

For these reasons I agree with my learned 
brother that the rule should be discharged. 

NA. Rule discharged. 


e—a 


BOMBAY HIGH COURT. 

Civil Revision Application No. 426 of 1931. 
EI A January 19, 1933. f 
Beaumont, C. J., AND BAKER, J. 
VISHWANATH RAGHUNATH KALE— 
. APPLIOANT 


- Versus s 
MAHADEO RAJARAM SARAF— 
j OPPONENT. 

Limitation§Act (IK of 1908), s. 20—Part payment— 
When extends period of limitation—Acknowledgment 
if to be made within prescribed time. i 

Vader -B 20, E EN Act, although part 
payment has to be made within the prescribed peri 
the ackno*ledgment need not be i ee 
period. It is the payment and not the ecknowledg- 
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ment which extends the period of limitation. The 
acknowledgment is merely a matter of cvidence and 
it is sufficient if it ie signed before the ruit is 
commenced. 

Civil Revision Application against the 
decision of the Subordinate Judge, Nasik, 
in Small Cause Suit No. 809 of 1931. 

Mr. G. S. Gupte, for the Applicant. 

Mr. V. D. Limaye, for the Opponent. 

Beaumont, C.J.—Thisis an applicaigon 
to révise an order made by the Small Cause 
Court Judge at Nasik. The learned Judge 
dismissed the plaintiffs’ suit on the ground 
that it was barred by limitation. . The 
plaintiffs sued on a promissory note dated 
May 29,1925. There were various part pay- 
ments of principal secured by that note. 
The first payment was made on Ociober 18, 
1925, the second on November 4, 1926, and 
the third on October 5, 1927, all these being 
within three years from the date of the 
promissory note. Then there was a fourth 
payment made on June 2, 1928, and on that 
date an acknowledgment was signed by the 
defendant admitting all the past payments 
including the payment on June 2, 1928. This 
suit was brought on June4, 1931. It is admit- 
ted by the defendant that the court was closed 
on June 2 and 3, 1931, and therefore, al- 
though the period of limitation prescribed 
by -Art. 73 of the Indian Limitation Act, 
expired on June 2, 1931, under s. 4 the 
plaintiffs would have a right to bring this 
suit on June 4, 1931, if they could have 
brought it on June 2,1931, The learned 
trial Judge, was of opinion, that the suit 
was barred because the acknowledgment 
of the part payment was made more than 
three years from the date of the promissory 
note. Section 20 of the Act provides, so 


‘far as relates to part payments, that where 


part of the principal of a debt is before the 
expiration of the prescribed period paid by 
the debtor or by his agent duly authorized 
in this behalf, a fresh period of limitation 
shall be computed from the time when the 
payment was made, provided that an ac- 
knowledgment of the payment appears in 
handwriting or ina writing signed by the 
person making the payment. Now the effect 
of each part payment, provided it was made 
within the prescribed period and was ac- 
knowledged in writing, was to start a new 
period of three years running. So that the 
payment of October 5, 1927, extended the 
prescribed period to October 5, 1930, provid- 
ed there was the requisite acknowledgment 
in writing. Now the acknowledgment in 
writing of that payment was made on June 


made within that-—2, 1928, which is beyond the period of three 


years from the date of the promissory note 
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and the learned Judge was of opinion, that 
an acknowledgment outside the prescribed 
period was no good. But in that view I think 
he was wrong. Itis true that the payment 
has to be made within the prescried period 
but the Act does not provide that the ac- 
knowledgment is to be made within that 
period. It is the payment, and not the 
&cknowledgment, which extends the period 
of limitation. The acknowledgment is 
merely a matter of evidence, and provided 
it is signed before the suit is commenced, 
that appears tome to be sufficient. So that 
we have this, that by the payment of Octo- 
ber 5, 1927, duly acknowledged on June, 
2, 1928, the prescribed period was extended 
until 1930: consequently the payment on 
June 2, 1928, was within that prescribed 
period,” and that payment was duly ac- 
knowledged on that date. That being so, it 
appears to me that the plaintiffs had until 
June 2, 1931, to bring their suit under 
Art. 73, and then s. 4 of the Act extended 
the period until the court was sitting. As 
the suit was commenced on June 4, which 
was the day on which the court opened, it 
was, in my opinion, intime. That being so 
the application must be allowed with costs. 

Suit remanded to the lower Court to deal 
with the other issues. Costs of the suit to 
be dealt with by the lower Court. 

Baker, J. Iagree. In this case it is the 
payments which willoperate to extend the 
limitation and not the endorsement on the 
bond. It was held in Venkatasubbu v. Ap- 
pusundaram (1) that it is not necessary that 
the endorsement should be made at the 
same time asthe payments. Nor does the 
Act say so. The point, therefore, is whether 
the endorsements serve to save limitation 
by the payments. The endorsements of the 
payments are there; the part payments of 
the principal will operate to extend the 
period of limitation and on this view of the 
case the suit is in time. 

A.A. Application allowed. 

(l) 17 M. 92. 
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—Opposite Parry. 
Criminal Procedure Code (Act V of 1898), ss 181 
(2), 179—Penal Code (Act XLV of 1860), s. 409—~ 
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Crimanat misappropriation—Jurisdiction to try— 
Money received honestly at X and misappropriated 
at Y—Trial at Y—Validity of proceedings. 

Section 181 12), Oriminal Procedure Code; overrides 
and is not qualified by s. 179. Acase on a 
charge of criminal misappropriation or breach of 
trust can only be tried by a court within the limits 
of whose jurisdiction any part of the property con- 
cerned was received orretained by the accused 
person or the offence was committed. 

The existence of a contractual or other obligation 
to deliver property at a certain place or the fact 
that lossis caused atthat place will not empower 
the court having jurisdiction thereto try a person 
who has misappropriated it elsewhere. This does 
not, however, mean that in spite of the clear words 
in s. 181 (2), a charge of criminal misappropriation 
or breach of trustcan only be tried by a court 
having jurisdiction atthe place where the property 
was received If the accused received the money 
honestly at X and criminally misappropriated it at Y 
the offence will be triableat Y as well as at X. Panbu 
v. Emperor (1), referred to. 


Criminal Revision from an order of the 
Sessions Judge, Rawalpindi, dated the 31st 
August, 1932. 

Report.—Aya Ram, proprietor of the 
Krishna Motor Agency, is being pro- 
secuted under s. 409, Penal Code, upon a 
complaint instituted by Gobind Lal Verma, 
Agent of Messrs. Spencer & Company, 
Limited, Rawalpindi. After the accused 
had appeared in court asa result of the 
service of a warrant which was effected 
in Bannu, he contested the jurisdiction of 
the Court. The trial Magistrate heard 
arguments of Counsel for prosecution and 
defence and decided that the case was 
within jurisdiction of the Rawalpindi 
Criminal Courts and directed that it 
should proceed upon its merits. The 
accused comes up in revision urging 
that the Rawalpindi Courts have no juris- 
‘diction. At present the only evidence upon 
the record in addition to the complaint 
itself is contained in the statements of 
thej complainant who was examined both 
before and after the appearance of the 
accused, It appears from those statements 
that the fullowing facts are alleged: The 
Murree Brewery Company, carrying on 
business in Rawalpindi, has appointed 
Spencer & Company of Rawalpindi as 
its selling agent and can sell no beer 
in the North-West Frontier Province 
except through Spencer & Company. It 
is, however, the duty of the Murree Brewery 
to deliver the beer to the purchaser. The 
Brewery Company has, therefore, entered 
into an agreement with Aya Ram for 
the transport of beer from Rawalpindi to 
purchasers in the North West , Frontier 
Province. The complainant alleges that 
by a subsequent’ oral agreement between 
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Spencer & Company and Aya Ram, the 
latter agreed to4 collect the price of the 
beer from the*purchasers in all. cases 
where they had agreed with Spencer & 
Company to pay cash on delivery and 
had agreed to pay the receipts over to 
Spencer & Company. It is alleged by 
the complainant that the accused has 
collected various sums from purchasers in 
the North-West Frontier Province and has 
failed to deliver those sums to Spencer & 
Company, thereby committing criminal 
breach of trust in his capacity as 
agent. ` l 

The learned Counsel for the petitioning 
accused cites Panbu v. Emperor (1), a 
decision by the Chief Justice of the Lahore 
High Court of 1923, subsequently followed 
in that court in 1924, and again, in 1928, 
in cases reported as Dina Nath v. Tulsi 
Ram (2), and Durg Prashad v. Banwari 
Lal (3). The principles therein laid down 
are that the offence of criminal mis- 
appropriation is one for which there is a 
local jurisdiction laid down by s. 181 (2), 
Criminal Procedure Code, which overrides 
the general law as to jurisdiction con- 
tained in s. 179, and that the offence is 
complete when the subject-matter is 
received or retained and must be tried at 
the place of receipt or retention. . The 
section adds that it can be tried where 
the offence was committed and it has been 
argued for the respondent that the offence 
was not completed until failure'to deliver 
money to Spencer & Company., It has been 
argued for the respondent that the- com- 
plaint gave the headquarters of the accused 
as being in Rawalpindi and indicated that the 
oral contract had been made at that place. 
He relies upon Ram Sahaiv. Krishna Lal 
(4), which followed a Calcutta ruling report- 
ed as Gunananda Dhone v. Santi Prakash 
Nandy (5), whereas the petitioner urges 
that the Hon’ble Judge who followed the 
Calcutta ruling had not his attention 
drawn to the previous rulings of the 
Lahore High Court and itisalsourged that 
the Calcutta High Court has itself depart- 
ed from the principles laid down in 1925 
in a case reported as Niwasilal Modi v. 


(1) -77 Ind. Gas. 419; A I R 1933 Rang 81: 25 Or. 
B R 412. GAN ee 


J371; 11 L . 
(2) 83 Ind. Oas. 696; A I R 1925 Lah 171; 26 Or, L 


J 136; 6 Lah. L J 471. 
p” 108 Ind. Oas. 901; 29 Or. L J 453; 10 AI Or R 


(4) 96 Ind. Oas. 212; A I R 1926 Lah, 119; 
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Routhmull (6). After consideration of these 
rulings it appears tome thatin the Punjab 
the courts are bound to follow the decisicn 
in Panbu v. Emperor (1), and that prima 
facie, the Rawalpindi Courts have no 
jurisdiction in the present case. It has 
been alleged by Counsel for the respond- 
ent-complainant that the complainant had 
not himself been a party to the oral agrees 
ment and was not personally cognizant 
of all its terms, that two witnesses were 
present, but were not examined, whose 
evidence might have satisfied the trial 
Magistrate, that the money was to be 
handed over in Kawalpindi and that no 
offence was committed until the accused 
refused to pay it in’ that place. Counsel 
has also stated that a notice was issued 
to the accused to pay the money ineRawal- 
pindi with which he did notcomply; but 
there is no proof of this upon the record. 
For the petitioner it is urged that juris- 
diction should be decided on a considera- 
‘tion of the complaint alone and that sub- 
sequent evidence should only be in support 
of the complaint’ and should not be antici- 
pated as introducing new features. In 
spite of my view on the legal point involved 
‘which I have given above, I would hesitate 
‘to make a reference to’ the High Court 
if I consider that subsequent evidence 
might show that theré is jurisdiction in 
Rawalpindi. For, ‘by making such a 
reference the proceedings must be delayed. 
In view, however, of the fact that ‘the 
parties are already engaged in civil 
litigation concerning the, same matter, I 
.am unable to see that delay in the crimi- 
nal proceedings will be prejudicial and 
this consideration, therefore, carries no 
weight. I hereby slay proceedings in the 
court of the trial Magistrate and refer the 
case under s. 438 tothe High Court with 
a recommendation that the proceedings in 
Rawalpindi be quashed and that the com- 
plainant be left to institute criminal pro- 
ceedings in a court of proper jurisdiction, 
if so advised. ; 
Mr. Nawal Kishore, for the Petitioner. 
Sardar Jhanda Singh, for the Opposite 
Party. 
Order.—It appears to be settled law 
that s. 181 2 overrides and is not qualified 
by s.°179, Criminal Procedure Code. A 
trial ona charge of criminal misappropria- 
tion or bréach of trust can only be tried 
by a court within the limits of whose 
jurisdiction any part of the property con- 
(6: 134 Tod Cas 929: AIR 1931 Oal. 532; (1931) Or, 
Cas. 681; 32 Or. L J 1249; Ind. Rul (1931) Cal, 92, 
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cerned was received or retained by the 
accused- person or the offence was com- 
mitted. In the present case it is admitted 
that the property concerned was received 
in the North West Frontier Provinces The 
accused can, therefore, be tried in that 
province. The question is whether the 
case isor is not triable at Rawalpindi. In. 
Paabu v. Emperor (1) the learned Chief 
Justice has held in a case where it was 
found as a matter of fact that the prop- 
erty had been received and retained in 
Karachi the accused could not be tried at 
Lyallpur. Neither that ruling nor any of 
the others to which I have been referred 


by Counsel deals with facts on all fours” 


with those of the present case. 

The accused Aya Ram has an office 
in Rawalpindi and there is a presumption 
that he was expected to pay over and 
ordinarily would have paid over at that 
place the money which he is accused of 
having misappropriated. This fact alone 
will not, however, give, jurisdiction to the 
Court at Rawalpindi, for theexistence of 
a contractual or other obligation to deliver 
property at a certain place or the fact 
that loss is caused at that place will not 
empower the court having jurisdiction there 
to try a person who has misappropriated 
it elsewhere. This does not, however, 
mean that in spite of the clear words in 
s. 181 (2), a charge of cirminal mis- 


appropriation or breach of trust can only - 


be tried by a court having jurisdiction 
at the. place where the property was 
received. As has often been pointed out 
the offence of criminal misappropriation 
or breach of trust is committed when the 
property is retained or 
dishonest intention and it is easy to imagine 


cases where this dishonest intention is not ` 


entertained until long after the money has 
been received. Thereis evidence in this case 
that Aya Ram sent cash and a ‘cheque 
to the complainant from his office at 
Rawalpindi saying that he would send 
the rest of the sum due later on. If Aya 
Ram received the money honestly in the 
North-West Jfrontier Province and crim- 
inally misappropriated it at Rawalpindi, 
his offence is triable there as well as in the 
North-West Frontier Province. 

‘For the complainant Mr. Jhanda Singh 
states that his client had witnesses ready 
in the trial Court to prove that the mis- 


appropriation took place in Rawalpindi, . 


but these were not heard as the court 
decided the question of jurisdiction in his 
favour without calling for such evidence, 
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It appears to me to be necessary ih this 
case to decide, if possible, where the alleged 
misappropriation took place before the 
question of jurisdiction can be determined. 
1 accept therecommendation of the learned 
Sessions Judge to this extent that I set 
aside the trial Court’s order and remit 
the case to that court for re-decision upon 
the evidence produced by the parties on 
the point of jurisdiction in the light of 
the remarks made above. The trial Court, 
I note, has given no reasons for its decision 
that it had jurisdiction. 
A, Case remitted, 


BOMBAY HIGH COURT. 
Second Civil Appeal No. 1059 of 1930. 
October 31, 1932. 
Beaumont, C. J., AND MURPHY, J. 
TRIMBAK TUMDUSHET RANGARI 
APPELLANT 


versus 
ZIPARU CHATURDAS BAIRAGI— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 9. ANI, 
rr. 68, 68—Attachment— Objection—Dismissal for un- 
necessary delay—Suit, to challenge dismissal—Limi- 
tation—Limitation Act (IX of 1908), Sch. I, Art. 11. 

When an objection to execution proceedings is 
dismissed under the proviso to r. 58 (1) of O. KAT, 
Civil Procedure Code, as being made after un- 
necessary delay, the order rejecting the claim is an 
order madeagainst the claimant within O. XXI, r, 
63 and a suit to challenge such an. order should 
be brought within `one year from. the date of the 
order, under ‘Art. 11, Limitation Act. Venkatarat- 
nam v. Rangenayakamma (i), Nagendra Lal 
Chowdhury v. Fant Bhusan Das (2) and Goberdhan 
Das v. Makundi Lal (4), relied on. 


Second Civil Appeal from the decision of 
the District Judge, at Nasik, in Appeal No. 
237 of 1929, confirming the decree passed 
by the Subordinate Judge, at Satara, in 
Civil Suit No. 101 of 1928. . 

Mr. H. M. Choksi, for the Appellant. 

Mr. S. Y. Abhyankar, for the Respondent. 

Beaumont, C. J.—This is a second ap- 
peal from a decision of the District Judge 
of Nasik raising a short point of law which 
has come before the other High Courts in 
India, but does not appear to have come 
before this court. The point of law is whe- 
ther when an objection to execution pro- 
ceedings isdismissed under the proviso to 
O. XXI, r. 58, as being made after un- 
necessary delay, the order rejecting the 
claim is an order against theeclaimant 
within O. XXI, r. 63. If the order does fall 
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within r. 63 then the time within which to 
bring a suit to establish the applicant's 
claim is limited to one year by Art. II of 
the Indian Limitation Act. 

The facts giving rise to the question are 
not in dispute. A money decree was 
obtained in 1917 against one Tanaji andon 
June 28, 1918, Tanaji sold Survey No. 
84-1 the property in suit to the defendant. 
Execution proceedings were then taken under 
the decree of 1917 and in 1920, an un- 
divided one-fourth of Survey No. 841 was 
purchased by the plaintiffin those execu- 
tion proceedings. On July 7, 1919, the 
defendant, knowing about those execution 
proceedings, filed an application to raise 
the attachment, and on January 22, 1920, 
that application was dismissed under the 
proviso tor. 58, of O. XXI. The actual 
terms ofthe order of January 22, 1920, 
were “Application rejected. Oosts on ap- 
plicant.” Order XXI, r. 58, so far as mate- 
rial, provides that where any claim is 
preferred to, or any objection is made to, 
the attachment of any property attached 
in execution of a decree on the ground 


that such property is not liable to such | 


attachment, the court shall proceed to .in- 
vestigate the claim or objection with the 
like power as regards the examination of 
the claimant or objector andin all other 
respects as if he was a party to the suit 
provided that no such investigation shall 
be made where the court considers that 
the claim or objection was designedly or 
unnecessarily delayed. It was under that 
proviso that the order of January 22, 1920 


. was made. Then r. 59 of O. XXI, contains 
provisions as to the evidence to be 
claim under r. 58, 


adduced on a | 
and rr. 60, 61 and 62 contain pro~ 


visions as to an investigation made under 
r. 58. Then r. 63 provides that where a 
` claim or an objection is preferred, the party 
against whom an order is made may in- 
stitute a suit to establish the right which 
he claims to the property in dispute, but 
subject to the result of such suit, if any, 
the order shall be conclusive, Then Art. 
11 of the Indian Limitation Act provides 
that the claim by a person against whom 
inter alia the following order has been 
made to establish the right which he 
claims to the properly comprised 
in the order, namely, an order under the 
Code of Civil Procedure, 1908, on a claim 
preferred to or any objection made to the 
attachment of property attached in execu- 
tion of a.decree, must be brought within 
one year from the date of the order. . So 
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that, if this order of January 22, 1920, is 
an order made against the claimant within 
r. 63, he must bring his suit within a 
year, and admittedly he did not bring this 
suit Within that period. On the langu- 
age of r. 63, apart from authority, it seems 
to me difficult to see why an order dis- 
missing the claimant’s application with 
costs is anything but an order made 
against the claimant. Mr. Choksi for the 
appellant has contended that the only 
order referred to in r. 63 is an order made 
upon an investigation of the claim made 
under r. 58. If that was the intention of 
r. 63 it would have been easy so to provide. 
Not only has the Legislature not so pro- | 
vided, but they have adopted language 
in r. 63 different from the language of 
s. 283 of the older Code which r. 63replaced, 
under which section the appellant’s claim 
would have been right. Section 283 was 
confined to orders made under the three 
preceding sections which corresponded to 
rr. 60,61 and 62 of O. XXI, whereas under . 
r. 63 the language is perfectly general ; 
it is not confined to orders made under 
the three preceding rules, but covers any 
order made against the party making the 
claim. Mr. Choksi contends that that in- 
flicts a hardship on his client, which could 
not have been intended by the Legislature. 
Even if a hardship were inflicted we could 
not do otherwise than give effect to the 
plain language which the Legislature has 
used. But I am not satisfied that in fact 
there is any material hardship. The 
claimant in this case, objecting to an 
attachment being levied on the property 
which he claimed to have purchased, was 
not bound to avail himself of the procedure 
provided in O. XXI, r. 58. If he had not 
availed himself of that procedure, he 
would have had the normal period of twelve 
years in which to bring his suit. Having 
availed himself of: that procedure he must 
be taken to have known that if his claim 
failed he would have only one? year in 
which to bring his suit, and it does not 
seem to me to matter much whether the claim 
failed on its merits, for on the ground that 
it was presented after undue delay. In 
either case the claimant knew when he 
presented his claim and adopted the pro- 
cedure under O. XXI, r. 58, that his period 
of limitation would be limited to one year 
after an order made against him. This 
view is in accordance with the view taken 
by the other High Courts. I would refer 
particularly to the decision of the Full 
Bench of the Madras High Court in 
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` Venkataratnam v. Ranganayakamma | (1), 
“the decision ofthe Calcutta High Court in 
Nagendra Lal Chowdhury v. Fani Bhusan 
Das (2), and the decision ofthe Allahabad 
High Oourt in Gobardhan Das v. Makundi 
Lal (3). With all those decisions I respect- 
fully agree, I think, therefore, that the 
decisions of the lower Courts were right 
apd that the appeal must be dismissed 
with costs. 
Murphy, J.—I agree, : 
N.-A. Appeal dismissed. 
(1) 48 Ind. Oas, 270; 41 M 985; 24M L T 197; (1918) 
MWN 599; 8 LW 292; 35M LJ 345 (F. B.) 
(2) 43 Ind, Cas, 265; 45 O 785; 23 OW N 375. 


(3) 74 Ind. Oas. 1024; 45 A. 438; 21 ALJ 312; A 
T R 1923 All. 435, 


BOMBAY HIGH COURT. 
Civil Application No. 742 of 1931. 
September 15, 1932. i 
MURPHY AND Nanavatr, JJ. 
LAKSHMAN RAMCHANDRA PHATAK 
— APPLICANT 


VETSUS 
SHRIDHAR WAMAN JOSHI— 

; OPPONENT. 

Civil Procedure Code (Act V of 1908), O. XLI, 
7. 5 - Appeal—Stay of execution of decree appealed 
from—Absence of proceedings: to execute decree— 
Power. of Appellate Court to order stay—Scope 
and object of 0., XLI, r.5. 

, Under O. XLI, r. 5, Civil Procedure Code, it is 
open to an Appellate Court to order stay of exe- 
cution of the decree appealed from, even though 
the decreg-holder may not have applied to execute 


« 


the decree. Janardan v. Nilkanth (i) and Srini- 
bash Prasad Singh v. Kesho Prasad Singh (2), dis- 
tinguished, ` 4 


-The object of O.-XLI, r. 5 is to protect anap- 
pellant from substantial loss or hardship which 
might result from the execution of a decree which 
isunder appeal and which is liabletobe set aside 
in appeal. 

Mr. S. Y. Abhyankar, for the Applicant, 

Mr. K. V. Joshi, for the Opponent. 

Murphy, J.—These are two applications 
in thesame matter, one being for an injunc- 
tion to prevent the decree-holder putting 
his decree into execution, and the other for 
stay of the same decree. They arise in 
the following circumstances. The appli- 
cants, who were the defendants in the 
original suit, succeeded in the first Court, 
but failed to prove that they were perma- 
nent tenants in the Court of Appeal, and 


possession in favour of the Jahagirdar was. 


decreed against them. They have appealed 
to this court, and also made an application 
for stay of execution, and in view of the 
ruling of Baker, J., inGangappa v. Maha- 
degauda ` Civil Application 
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of 1931, decided on August 21, 1931 
and on the. Registrar's initiative, they 


brought the matter to court. In that case, 
Baker, J.; has held that no application for 
stay of execution can be entertained where 
execution has not so far been applied for. 
The authority he relies on is that of Janar- 
dan v. Nilkanth (1) and Srinibash Prasad 
Singh v. Kesho Prasad Singh (2). Prima 
facie the ruling of Janardan v. Nilkanth 
(1), appears to be applicable, but on an 
analysis it Seems to me that it is not. It 
is stated in the report that the application 
for stay was made under (old Code) s. 545, 
but in the judgment their Lordships say : 

“This application was made under s. 545 of the 
Givil Procedure Code, It is not alleged that any 
order has been made for the execution of the decree; 
therefore, no order can be passed under s. 546 of the 
Civil Procedure Oode. We discharge the Rule with 
costs " 7 

From the latter part of the ruling and 
from the statement of the facts in the pre- 
liminary part, it would appear that the 
question then was in respect of movable 
property, and as far as we can gather, 
that it was treated as an application under 
s. 546 perhaps in the course of the argu- 
ments, and what their Lordships say is 
that no-order can be made under ihat 
section (now O. XLI, r 6), which would 
obviously be so, since the two parts of that 
rule each begin with expressions negativ- 
ing such an order being made, these 
being :—“Where an order is made for the 
execution” and “Where an order has been 
made for the sale.” I think that Janardan 
v. Nilkanth (1), isan authority on r. 6 and 
not on r. 5. The case of Srinibash Prasad 
Singh v. Kesho Prasad Singh (2), does not 
seem to have- any direct application here. 
There is no ruling there on the - point we 
now have to decide, and the decision turned 
on the question whether the Secretary of 
State had legally pledged his authority for 
the security offered by the Government of 
Bengal or not, and it was held that he had 
not. No other authority has been quoted to 
us, and I must turn to the words of r. 5.. 
In the first sub-rule there are two clauses. 
The first provides that an appeal shall not 
operate as a stay of proceedings under the 
decree” or order appealed from, -except so 
far as the Appellate Court“may order, and 
the second, that the execution of a decree 
shall not be stayed merely because an 
appeal has been preferred, but that the 
Appellate Court may for sufficient cause 


-(1) 25 Bom. 583; 3 Bom, L. R 142% 
O o Tai; Oas. 862; 38 O 754; 1360 L J 365; 
15 O W N 475. 6 
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order stay of execution of such a decree. 
The first clause applies to proceedings, and 
the second to execution of decrees, and 
there seems to me to be nothing in the 
second clause, which is now the relevant 
one; to -prevent an Appellate Court for 
sufficient cause ordering stay of execution 
of a decree, whether an application to execute 
it has in fact been made or not. We are 
aware that it is the practice of this court 
to allow stays in such cases, and as far as I 
can see, there is nothing to forbid an order 
of such a nature. We, therefore, confirm 
the Rule in ©, A. No. 742 of 1931 on the 
security already furnished, which is to be 
continued till the decision of the appeal, 
Costs to be costs in the appeal. The Rule 
in O. A. No. 1125 of 1931 is discharged. No 
order as to costs. 


Nanavati, J.—The question raised. in 
this application is whether under O. XLI, 
r. 5, the Appellate Court can order. stay of 
execution of the decree appealed from only 
if an order for execution has been made by 
the lower Court. In terms r. 5 of O. XLI, 
does not lay down any such limitation on 
the power conferred by it. All ods it says 
is: 


“put the Appellate "Tont may for suficient cause 
order stay of execution of such decree.” 


The condition that an order for execution 
must have been made is to be found only 
in r. 6 of O. XLI, and that is in respect of 


taking security from a successful decree- 


holder who is executing his decree. It is 
there provided that such a decree-holder 
may be required by the court to furnish 
security for making restitution in case the 


decree or order of the Appellate Court _ goes, 


against him. The reason for that require- 
ment in r. 6 is obvious. Unless the decree 


is being executed the stage at which the. 


decree-holder is to be required to furnish 
security for restitution cannot arise. But 
the circumstances contemplated in r.5 are 
different. 
not to stay execution unless certain condi- 
tions are fulfilled, the nature of which is 
indicated’ in sub-r. (8) of that rule. But 
assuming that those conditions are fulfilled, 
and that the Appellate Court does- think 
that there is sufficient cause for ordering 
stay of execution, I do not see why it should 
be laid down as an additional requirement 
that this power must not be exercised unless 


the decree-holder has in fact proceeded to 


execute the decree. Indeed the laying down 
of such arequirement would in many cases 
defeat the Object that is sought to be achiev- 
ed under this rule. The judgment-debtor 
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is not a position to know when the decree- 
holder intends to move the court for execut- 
ing his decree, and if he is to be prevented’ 
from taking a precautionary measure, 
namely, that of moving the Appellate Court’ 
to stay execution in anticipation of the 
decree-holder’s move, it seems to me that 
the protection sought to be afforded to him 
under this rule might prove illusory. ° 
It is argued by Mr. Joshi that the words 
“stay of execution of such decree” imply 
that there must be an attempt to get the 
decree executed before such an attempt can 
be stayed. But I do not think that the 
words imply any such limitation. Stay can 
be ordered in anticipation of execution as 
well as inthe case in which an application 
for execution has been made or an order 
for execution has been obtained. Ih view, 
therefore, of the object which this rule 
seeks to attain, namely, to protect an appel- 
lant from substantial loss or hardship 
which might result from the executicn of 
a decree which ig under appeal and which 
is liable to be set aside-in appeal, I think 
that no such limitation as is suggested can 
be read into the words of-therule, And I 
think that in a suitable case the Appellate 
Court has power to order stay of execution, 
of a decree which is under appeal, even. 
though -the decree-holder may not have 
applied to execute the decree. ; . 
As pointed out by my learned brother the | 
ruling in Janardan v. Nilkanth (1), really | 
is a decision under old s. 546 which corres-, 
ponds to r. 6 of O. XLI, and I agree that- 
it does not lay down any restriction ‘on’ 
the power-.to stay execution conferred under: 
r. 5, as is contended in this case. . 4 
NA. Rule made absolute, ` 


RANGOON HIGH COURT: 
< Second Civil Appeal No. 257 of 1932. 
March 6, 1933. - 
BAGULEY, J. 
HAMIDA BI—APPELLANT 
VETSUS & 


ABDUL GAFFAR— RESPONDENT. 

Limitation Act (IX of 1908), s. 19—Acknowledg-' 
ment, if should contain admission that certain de- 
finite amount is due—Legal practitioner— Letter pur- , 
porting to be instructed by client—Presumption that. 
it is written under instructions—Hvidence Act (I of 
1872), s. 114, illus. (D). 

-An acknowledgment need not contain an admis- 
sion that a precise sum is owing but an acknow- 
ledgment that something is or may be due is suffi- 
cient. In re River Steamer Co. (1), Maniram Seth 
v. Seth Rup Chand (2), Ganga Sahai v. Khazan 
Chand (3) and Ebrahim Haji, Yacub v. Chunilal-Lat- 
chand (4), referred fo, 
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Where ina letter written by a Pleader on behalf 
of ‘his client the exact amount'due was not ad- 
mitted but it was admitted that ‘goods had been 
bought and not paid for in full and the letter ends 
with a definite promise to pay whatever may be 
found due before a certaiu date: 

Held, that the letter constituted an acknowledg- 
meat of liability and a promise to pay before the 
date specified, 

When a member ofthe Bar writes a letter pur- 
porting to be instructed by a client, it is tobe pre- 
sumed, until the contrary is proved, that the letter 
is written under instructions. 


Second Civil Appeal against the decree of 
the. District J udge, Tavoy, dated the -5th 
November, 1932. : 

Mr. Kyaw ENA fo: the Appellant. 

Mr. Barnabas, for the Respondent: 

Judgment. -This appeal arises out of 
a suit for recovery of money asthe’ price 
of goods sold and delivered on. credit. The 
suit ws decreed against the present appel- 
lant by the trial Court. An appeal by the 
present appellant to the -District Court 
was dismissed. When the appeal was argued 
before me only two points were raised : 
(1) that a letter of acknowledg- 
ment relied upon bythe plaintiff assaving 
limitation was not an acknowledgment 
which would bring into play the pro» 
visions of s. 19, Limitation Act, and so 
suspend the operation of the ordinary three 
years’ rule, and (2)that the latter written 
by Mr. Dutt, a Pleader, was nct proved to 
have been written under the appellant's 
instructions. The appellant’s Advocate 
argued that the letter was not an admis- 
sion of liability and under. s. 19, Limitation 
Act, there must be a definite promise to 
pay a definite sum. The letter itselfruns 
as follows, as far.the relevant portions are 
‘concerned : 


“My clients are really. surprised at the receipt of 
this notice of demand as your client agreed to give 
my clients two years’. time to pay up the price of 


goods * * * According to the said agreement my ` 


client is to clear off the 


debt before March 1929, 


My clients have paid from time to time various. 


sums ofmoney towards this deht dnd have repeat- 
edly asked for a clear account * * * as they can- 
didly are under an impression, , that there is some- 
thing wrong in the accounts of the present trans- 
action. Your client has failed to supply any 
account * * * I ‘am therefore-to request your client 
* * * to supply my clients with a true and faithful 


account so that my clients can definitely” ascertain ' 


the amount- still payable by them. On gôing 


through the accountif my clients are satisfied’ ihat- - 


they are correct my clients will -pay .off “whatever 
may be the -balance before the month _ of., March 
1929, * * +” 

It will be seen 1 that this letter: is aidefitiile 
admission. that- money was owifig.’:The 
exact amount due was not admitted’ but 
it was admitted that goods ‘had been 
bought and not paid for in full and the 
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letter ends witha definite promise to pay 
whatever may be found due before March, 
1929. As Lhe suit was not filed until 1932 
the suit ` cannot now be regarded as in 
any way premature. 

There is ample authority for holding that 
an acknowledgment need not contain an 
admission that a precise sum is owing but 
an acknowledgment that something is or 
may be due is suthcient: vide In re River 
Steamer Co. (1); Maniram Seth v. Seth 
Rupchand (2), a decision of the Privy 
Council; ` Ganga Sahai v. Khazan Chand 
(3)and Ebrahim Haji Yacub v. Chunilal 
Lalchand (4). I have-no hesitation in 
holding that the letter quoted isan acknow- 
ledgment of liability and a promise to 
pay before the end of March, 1929. The 
other point raised was that this letter was 
not proved to have been written on the 
instructions of Hamida Bi, the present 
appellant. She was sued.together with her 
husband L. M: Madar against whom the 
suit was dismissed on the ground that he 
was. not trading jointly with his wife. 
Madar, her husband, says: 

“We once received a notice from hijapurkar and 
went to Dutt. -1donot remember whether | instruct- 
ed him to senda reply to Bijapurkar.” 

It was argued from this that Madar may 
have meant that he alone went to Dutt. 
Idonot understand how this can follow 
from the ordinary grammatical -constric- 
‘of the sentence. It runs: “We received a 
notice and went.” Had Madar been in- 
tending to say that he alone went, the 
natural way of recording his evidence 
‘would be: “We received a notice and I 
went to Dutt.” Further on, this. witness 
admits the correctness of his statement. 
'madeto the Township Officer on the point: 
and when examined by the Township 
Officer he speaks there of himself and his 
‘wife receiving thé letter from Bijapurkar 
and jointly replying to it. Hamida Bi. 
when examined in chief said nothing about 
receiving a notice from Bijapurkar, nor did 
she disclaim having instructed Mz. Dutt to 
reply as per exhibit and for her ‘husband 
to be examined on the point: so if her 
case was that she had not any connection 
withthe letter; it-was her Advocate’s duty 
to: bring it out. As so often happens, this 


; (1872) 6. Ch. 822; 19 W R1130; 25 L T 


a, 33 0 1047; 33 TA 1f5;2 N L RI30G;40L J 
94: 8 Bom- L KR. 501; 10 OWN 874; 16M LJ 30; 
1 M L T4199; 3 AL J 525 (P 0). 
3) 58 Ind. Cas. 787; A I R 1920 Lah; 359,1 Lah, 
357; 2 Lah L J 107;84 P W R 1920. 
(4) 10 Ind:.Cas. 688; 35-B 302;'13 Bom. L R 264. 
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omission was remedied by the other 
side in cross-examination and then she 
denied having received a notice and 
denied having gone to Mr. Dutt with re- 
gard toit. On the face of her husband’s 
evidence and on the face of the presumption 


that when a member of the Bar writesa _ 


letter purporting to be instructed’ by a 
client, itis assumed, until the contrary is 
proved, that the letter is written under 
instructions. It was for Hamida Bi to cite 
Mr. Dutt as a witness to prove that he 
did not receive her instruction. She failed 
to dothat and I hold that the letter must 
be regarded as Hamida Bi's letter. This 
ig sufficient to justify the dismissal of the 
appeal. The appeal is accordingly dismiss- 
ed with costs. 


N.-A. Appeal dismissed. ' 


perenn 
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. BOMBAY HIGH COURT. 
Second Civil Appeal No. 445 of 1929. ` 
` October 6, 1982.5 . > 
Beaumont, C. J., AND RANGNEKAR, J. 
TAMANABHAT SHANKARBHAT— 
: PLAINTIFF—APPELLANT 


VeETSUS | 
_ KRISHTACHARYA TAMANCHARYA 


AND OTHERS— DEFENDANTS — RESPONDENTS. 

Practice—Only issue in suit one asto casement— 
Defendants claiming ownership.of land in pleadings 
Whether affects the suii—Hasement. - 

Where ina suit theonlyissueis the issue as 
to easement the mere fact that the -defendants 
claim in their pleadings ownership’ of the land 
does not affect ‘the question although there 
is no objection to a person pleading in the 
alternative thathe is the owner of piece of land 
and thatif he is not the owner, he isentitled to 
an easement over it. Dharamdas Kaushalyadas v, 
Ranchhodji Dayabhai (3), relied cn. PERN E 


- Second Civil Appeal from the decision of 
the Assistant Judge at Dharwar, in Appeal 
No. 103 of 1928, confirming the decree passed 
by the Joint Subordinate Judge at Dharwar, 
in Civil. Suit No. 606 of 1926, 


Mr. G. R. Madbhavi, for the Appel- 
lant. i 
` Mr. 5. B. Jathar,- for the Respon 
dents. 


Beaumont, C. J.—This is a second appeal 
from the decision of the Assistant Judge of 
Dharwar. The plaintiff is the owner of 
certain buildings including a court-yard, 
andthe defendants are the owners of build- 
ings which adjoin that .court-yard. The 
plaintiff preposed to build a wall along the 
side of the court-yard adjacent to the defend- 
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ants’ buildings and the defendants objected 
to the erection of such a wall. Accordingly 
the plaintiff sued to restrain the defendants 
from obstructing the plaintiff in building 
the wall in question. The defendants plead- 
ed that the yard in question was in the joint 
ownership of the plaintiff and the defendants, 
and inthe alternative they claimed a right 
of way over the court-yard from thew 
premises to the road. The two main issues 
raised in the trial Court were: First, whe- 
ther the plaintiff proved that the yard to 
the north of the proposed wall belonged 
exclusively to the plaintiff, and that issue 
was answered in the affirmative. The second 
issue was, whether the defendants proved 
that they had acquired the right of entering 
through the gate “O” in the plaintiff's map 
and passing through the yard by prescrip- 
tion, and that issue was also answered in 
the affirmative. In the lower Appellate 
Court the issues were framed a little different- 
ly, but insubstance the decision of the trial 
Court was affirmed, 

The ground on which it is suggested that 
the judgments of the two lower Courts were 
erroneous is, that the defendants, having 
failed to establish aright of ownership 
in respect of this court-yard could not be 
allowed to prove an easement over it. We 
have been referred to a good many cases 
on the subject, and the authorities were 
all discussed in a Full Bench decision of 
the Madras: High Court in Subba Rao v. 
Lakshmana Rao (1), and also by Mr. Justice 
Baker in this Courtin Marghabhai v. Moti- 
bhai (2). As I understand the decision of 
the Madras High Court, it comes to this 
that there is no objection to aman pleading 
in the alternative that he is the owner of a 
piece of land and that if he is ‘not the 
owner, he is entitled to an easement over it: 
That point is clear,for pleadings in the 
alternative are permissible although the 
claims pleaded arerautually inconsistent. 
But the Madras High Court tookthe view 
that if the acts of user relied upon to 
establish an easement werein fact exercised 
under a claim of ownership, then they could 
not be held to establish the easement. 
That I understand to have’ been the view 
of the Madras Court, and Mr. Justice Baker 
took the same view in Marghubhat’s case (2). 
For the purposes of this case I will assume 
that that view of the law is correct, but I 
desire to guard myself against expressing a 
' 41) 96. Ind. Cas 968; 49 M 820; 23L W 609; AIR 
1926 Mad. 728; (1926, M W N 923. 

(2) 139 Ind. Cas 571; 34 Bom. L R 1015; AIR 
n Bom 513; Ind, Rul. (1932) Bom 503; 56 B 
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concluded opinion upon the point, because I 
think it isthe sort of proposition on which it 
is dangerous to deliver an abstract opinion 
Every case must turn on the particular 
evidence given in it, and I do not myself. 
see why, if the owner of a piece of land. 
proves that for twenty years he has in fact 
exercised a right of passing and re-passing 
ovez adjoining land nec vi nec clam nec 
precario he should be unable to establish 
an easement of way over such adjoining 
land merely because when he exercised that 
right he believed that he had a right of 
ownership in the adjoining land, which 
right he was unable to establish in a court 
of law. However, for the purposes of this, 
case I will assume as correct the law as 
found by the Madras High Court. Even on 
that assumption, I think, the appeal must 
fail. 
the plaintiff's title,and on that issue it 
would be unnecessary for the defendants to 
give any evidence. The second issue 
raised was not whether the defendants 
established ownership, but whether they 
established their right to an easement. 
That was the only issue raised on behalf of 
the defendants in both the courts. 
see nothing to suggest that the evidence on 
which the lower Courts relied as sufficient 
to establish the defendanis' claim to the 
easement was really referrable to the defend- 
ants’ claim which they made in their plead- 
ings to the ownership of the yard. That 
being so, the case falls exactly within the 
decision of this court 
Kaushalyadas v. Ranchhodji Dayabhai (8). 
Mr. Justice Shah says in that case (page 
204*):— 


“I only desire to add that in both the lower, Courts’: 


the case has been tried on the footing that the. 
plaintiff's claim by way of easement, the right of way 
over a strip of land which, according to the defendant, 
forms part of his land. It is nodoubt true that in the 
plaint the plaintiff puts forward the case of owner- 
ship over this land and generally speaking that- 
would not be consistent with the case of their 
having acquired an easement over that land. 
But the case has been tried on the footing of ani 
easement...” : ; 
I think those observations apply here. The 
only issue was the issue as to easement, 
andthe mere fact that the defendants 
claimed in their pleading ownership of the’ 
land does not affect the question. - ; 
The appeal, therefore, must be dismissed 
with costs. Cross-objections are also dis- 
missed with costs. f 
N-A, Appeal dismissed. - 
(3) 64 Ind. Oas. 517; 46-B 200; .23 Bom. LR 1009; 
AIR 1922 Bom. 199.. . ; 
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The first issue raised was one as to- 
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BOMBAY HIGH COURT. 
Second Civil Appeal No. 363 of 1930. 
October 5, 1932. 

MURPHY AND Nanavatt, JJ. 
PRITHVIRAJ CHOTHMAL MARWADI 
AND OTHERS — PLAINTIFFS— 
APPELLANTS 
VErSUS 
Tae LONAVLA CITY MUNICIPALITY : 

‘ — DREENDANTS— RESPONDENTS, 

Bombay City Municipalities Act (XVIII of 1925), 
88. 87, 46, 28 (b), 8l—AMuntcipality constituted under 
the Act Standing Committee not appointed— Resolu- 
tion delegating powers of Standing Commiltee to 
President— Whether proper—Rule, if ultra vires. 

Where a A Municipality constituted under the 
Lombay tity Municipalities Act framed a rule 
under s. 58 (b) read with s. 46 ofthe Act by 
which all powersor duties or executive functions 
to be exercised or performed on behalf of the 
Municipality, were delegated to the President, 
and this rule was sanctioned by Government and 
the Municipality prepared a revised assessment list 
of houses to which objections were made which 
were disposed of by the President in the absence 
of the Standing Committee: 

Held, that the resolution passed by the, Munici- 
pality making a rule .delegating the powers of 
the Standing Committee to the President was 
ultra vires, and did not authorise the President 


‘to dispose of the objections to the assessments, 


Second Civil- Appeal from the decision of 
the District Judge, Poona, in Appeal No, 286 
of 1929, confirming that of the Subordinate 
4 aes: Vadgaon, in Civil Suit No, 762 of 

Mr. P. V. Kane, forthe Appellants. 

Mr. E. B. Ghaswala, (with him Mr. G, s. 
Mulgaonkar,) for the Respondent. | 


Nanavati, J.—This is a second appeal 
arising out of a suit in the Court of the 
Second Class Subordinate Judge at Vadgaon 
filed by five plaintiffs of whom the present- 
appellants are. Nos. land 4. The suit wag 
filed against the Lonavla City Municipality 
as defendant No. 1, and the President of the: 
City Municipality as defendant No. 2. 
The relief asked for was a permanent injunc- 
tion against the City Municipality not to 
collect the taxes on the basis of the new list 
on the ground that their objections had not 
been heard and disposed of by a Standing 
Committee asrequired under s. 81, and that 
defendant No. 2 disposed of.those objections 
without any authority. The proceduré,’ 
therefore, was alleged to be illegal, and not 
such as could authorise the recovery of the 
taxes. . 7 : 

Various issues were raised as to the 
maintainability of the suit, five of which 
were disposed of as preliminary issues, which 
I will refer to later: = - 

The main issues, which were Nos. 7 and 8, 


“behalf of themselves; 


+ 1000 
viz., ‘Whether the President was legally 
empowered by Government Resolution to 
revise the proposed list," and ‘Whether the 
plaintiffs proved that the resolution 
empowering the President to revise the list 
was ultra vires of Government if the _ point 
is open to the plaintiffs in this case,’ were 
decided by the trial Court in favour ‘of the 
defendants and the suit was dismissed. 

On appeal the District Judge of Poona 
differed from the learned trial Judgé on 
some of the preliminary points, his view 
being i in favour ‘of the Municipality, and on 
the main issue he agreed with thetrial 
Court holding that the delegation in question 
was intra vires, and he accordingly dismissed 
the appeal. 

The present appellants who are plaintifis 
Nos.-l-and4 have appealed against that 
decision, Thè main questions which have 
been argued before us are three or four in. 


l number, the first being the question whether 
the appellants were: entitled ‘to sue ina 


representative capacity under O. J, -r. 8.. 
The learned District Judge has held. against 
the appellants’, ‘contention and has come to 
the conclusion that the suit as filed by the 
plaintiffs was not maintainable. 

- Now, this was a case in which the plaint- 
iffs claimed to bring asuit not only on 
‘but on behalf’ of all 
the other: assessees whose assessments had 
been revised by the Municipality, as they 
claimed, illegally. The learned’ District 
Judge pointed out that none of the other 
assessees had objected to the new list, but 
he appears to be in error because .as.a 
matter of fact:over 170 persons. did: object 
to the revised assessments in their.own case... 
The further remark of the learned District: 
Judge that none of them have appealed. 
against it-to the Magistrate under s.. 110 of. 
the Act may be correct. But, at any rate,: 
when, notice.under O. I, r. 8,, was given by: 
the. Ċourt, it isa- fact.. that none “of them 
offered- to join „ab: co- plaintiffs, nor did any: 
of them.object: tothe plaintiffs bringing. the, 
suit. It’ may be oj en to doubt whether all 
the 170. persons, , who objected . to the. 
révised assessments:have felt. aggrieved, as 
the,plaintifis have felt, by the disposal of 


‘their objections. by the President instead of 


by theStandingCommittee. The revised as- 


sessment must affect a variety of persons with: 


a variety of different. interests and it would 
hardly be fair, in my opinion, to assume that 


l intiffs or thé two appellants were: -. 
te ars D: represent them: a A suit. of tlis- limitations presoribéd by the Municipality especially 
e 


character. But I do not agree: with. the. 
learned District, Judge. in thinking.that:the 
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suit was for that reason not maintainable at: 
all. The plaintiffs, asfar as they themselves 

were concerned, were certainly entitled to 

bring a suit on their own behalf, and to that 

ais “the suit must be held to-be maintain- 

able : 
The second question discussed by the 

learned District Judge refers to the notice: 

which is required under the Act to be giwen 

to the Municipality. It is admitted that. 

only the two appellants out of the five- 
plaintiffs had given the required notice. 

The learned trial Judge held that as far as- 
they were concerned the suit was not bad for- 

want-of notice, but the learned District- 

Judge appears to have thought that-as all 
the plaintiffs had not given the required- 
notice, the suit was bad. Ido not see why- 
the suit should not be maitainable 

on - behalf of the two plaintiffs- 
who: had given the required’ notice 

under the Act. In my view, therefore, both’ 

these objections, though valid, so far asthey 

go, are not fatal to the suit as far'as the two 

appellants are concerned. 

: A third preliminary point as to Jimitation: 
was not pressed by the learned Counsel and 
I therefore need not discuss it. 

The only substantial point that now 
remains tobe considered is: the question 
whether : the procedure followed by the 
Municipality in providing for. the disposal 
of the objectionsto the revised assessments 
by the President was valid. On this point- 
the judgment of the learned District Judge 
sets out the relevant sections of Act XVI: 
of 1925, with which we are concerned; and I,- 
therefore, need not set them out-again in- 
full. Section 81 (2) provides for the objec- 
tions to the valuation and. assessment of any 
property to be made to the Standing 
Committee within acertain time after the 
publication of the assessment list, and for 
the disposal of the same by that Committee. 


. itis stated in a proviso: — 


“that powers and duties of the standing committee 
under this sul section may be transferred to uy- 
other committee appointed by the Municipality or with 
the permission of the Commissioner, to any olficer or 
pensioner of Government "” a 


’ Admittedly, the President does not come. 
within the terms of this proviso. 5 

Section 37 provides for the E NA of 
the Standing ` Committee, - and sub-s. (2) 
thereof provides: - 

“The standing committee shall exercise-the func- 
tions allotted.to it under this Act'and subject to any‘ 


in this behalf or generally: by rules made “under cl, Si 
of s. 58, and to the provisions of ss, 34. Zand. 38, shel 


exercise all the powers of thé Municipality.” 
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These ‘provision’ are: mandatory, and it 
does ‘not appear that the Act contemplates 
the exercise of the functions of the Standing 
Committee by any other body, os their 
‘delegation to ‘any one else otherwise than as 
mentioned i in the proviso under s. 81, already 
referred to: 

dt is admitted that the Lonavla Munici- 
pality had not appointed any Standing 


Committee for some years after it came into 


‘existence under the Act of 1925 on June 8, 
- 1926. When they felt the -difficulty -of 
tevising the assessments; after, some cor- 
respondence with the Government they 
“passed a rule which was subsequently 
Sanctioned .by ‘Government Resolution, 
General Department No. 7115 of January 
“47, 1928.e This purports to have been made 
“dhder s: 58 (b) read with s. 46 of the Bombay 
Oity Municipalities Act, 1925, and runs as 
follows: ~ . 

“All powers or duties or executive fanetiond to be 
exercised or performed on behalf of the Municipality 
except those which are reserved to the Municipality 
itself, by the provisions of the Bombay City Munici- 
palities Act, 1925 (Bombay Act XVIII of 1925), or 
which are conferred thereunder on the Chief Officer, 
are delegated to the President until rules under s. 58 
(a) of the Act are sanctionéd.” 

Purporting: to act under ‘this delegation the 
President appears’ to -have-‘disposed of the 
objections ‘of “all the 170 odd persons in- 
-cluding the two appellants sometimes bet- 
ween March and July, 1928, _Thereupon, _ 
in J uly’ hotice was given by the plaintiffs 


(Protesting that this was illegal, to which ~ 


‘they received a reply from the President ` 
‘contending that everything had been legally | 


‘and properly done. 


The learned District Judge argued on this ` 
point as follows:— . 


"But it could scarcely have been the intention of © 


‘the Legislature that the Municipality should not be - 
able to function till the Standing Committee had been 
appointed. 
appointed till rules regulating its appointment and ~ 
constitution had been framed, and as this process 
must necessarily take some time since the new Act 
hias recently.come into operation, it must, I think, 


` ipe -presumed that the Legislature intended that in 
- the’ commentement other agencies than the Standing 


‘Committee would be able to carry on the administra- 
stion‘of thé Municipality." 
T-do not agree with this view. In the earlier 


‘*8éctions of the Act provision is made for ° 
‘the ‘contitiuance ‘of tules’ and by-laws ‘made ` 


‘under the former. AGt ‘so far as they were - 
“fot inconkistent. with the new Act, ‘s..5. 
The -Municipalities concerned niust have ` 
“been ` aware that the.’ new, Act, a was: ely to < 


Er aE > 


ra -127 & 128 
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-before the Act was, actually applied to 
them. Inany case, I think, it. cantict be 
assumed that the ‘Legislature intended to 
have all powers to be exercised as it suited 
‘the Municipality for some indefinite period 
after the Act came into force. If the Legis- 
“ature thought it necessary to make any 
-provisions for the transition period, it would 
have made some arrangement and ‘introduc- 
ed provisions of a transitory characler as 
is done in various Acts. The learned Dis- 
-trict Judge further considered that as nò 
Standing” "Committee had been constituted, 
cits powers and, duties must be consideted 
a8, remaining with. the Municipality itself. 
This “also does not appear to be a jl 
rargument. If it were to be accepted, 
“would. follow that it would be open to “ny 
- Municipality to neglect the provisions® of 
“the Act to.constitute the various statutory 
bodies required under it. The learnéd Dis- 
. trict Judge admits that if a Standing Com- 
mittee had been constituted its, powers 
clearly could not be delegated to ‘the Pre- 
sident. It would seem. to stand on evén 
stronger ground that if the Standing Com- 
mittee has not been constituted at all the 
Municipality could not delegate its powers 
as such delegation is clearly inconsistent 
with the provisions of the ‘Act. As I have 
-already pointed out, those powers are défin- 
od by Statute, and the Statute is mandatory 
~in its terms. 


_Séetion 58 of the Act, which has been in- 
‘vokéd to justify the delegation i in the present 
“ease, does‘not seem to confer the reqitisite 
powers. Under that section the Municipality 
‘ean ‘make rules tot inconsistent, ‘with ‘the 

: Act for'regulatitig. the conduct of its Pusi- 
‘ness arid the delegation of any of'its powers 
j “or duties, &c. - But as [have already pointed 
out, the delegation to the President ofthe 
powers réserved to the Standing Committee 
under s.-81 could not bé'consistent with ‘the 
Act. - Sub-clatise (b) of that section refers 
“to the making of rules not-inconsistent-with 
the Act~ determining the executive functions 
,to be perfotmed ‘by ‘the President &c. .: The 

` “terih ‘exéciitive functions’ is iowhere defizied, 
But 1: doubt vëry much whether it could “be 
"extended: ‘to ‘include a function ‘of dihis 
‘character, in which a -conimittee is empower- 
=f to consider ‘objections and disposé:of 
hem on: ‘general principlés, Sucha ‘dutychas 
‘the character‘moré of 4 jtidicial than'ofan 
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the powers conferred on the Standing Com- 
mittee unders.37. A delegation tothe Pre- 
sident of the powers of the Standing Com- 
mittee under s. 81 would clearly be to the 
prejudice of the powers and -functionsof the 
Standing Committee. 

1, therefore,think that the resolution passed 
by the Municipality making a rule delega- 
ting the powers ofthe Standing Committee 
tothe President was ultra vires, and did not 
authorise the President to dispose of the 
objections tothe assessments as he has done. 
That being so, [am of opinion that the two 
appellants are entitled to an injunction 
against defendant No. 1, the Lonavla 
Municipality, preventing the said defendant 
from collecting the taxes on the basis of the 
new list from the said appellants until 
and so long as their objections to the assess- 
ments have not been heard and disposed of 
“in accordance with s. 81. 

Murphy, J.—The point is a very short one. 
The Bombay City Municipalities Act came 
into force at Lonavla on June 8, 1926. One 
of its provisionsis, that with the sanction of 
“Government the Municipality should frame 
rules for the constitution and powers, and set 
up a Standing Committee. Another proviso 
is, that appeals against the general assess- 
ment list shall be disposed of by the Stand- 
ing Committee. By March, 1928, no rules for 
the constitution and functionsof a Standing 
Committee had been framed, but a new 
assessment list had been prepared and ob- 
jections made tothe assessments it contain- 
ed had been received. The question, there- 
fore, was what personor body should hear 
the objections. The Municipality framed a 
rule empowering the President to hear them, 
and he did so. The suit brought by ap- 
pellants Nos. 1 and 2, wrongly in the form 
of a representative suit, challenged the 
legality of the President’s proceeding. I 
think itis clear they wereillegal. There is 
admittedly no specific provision justifying 
the procedure adopted. The learned District 
Judge’s viewwas that, had there beena 
Standing Committee, the powers could 
clearly not have been delegated to the 
President, since in such a case the alterna- 
tives indicated are, another committee, ora 
Government Officer or pensioner; but that 
sincethere was none, the delegation of 
powers can be made by the Municipality, 
under s. 46, tothe President notwithstanding 
the last paragraph of the section, which 
states that it must be without prejudice to 
the powers conferred by ss. 37 and 38 onany 
Committee, the powers of these sections 
being concerned with the Standing Oom- 
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mittee, because this provision only comes 
into force when there is a Standing Com- 
mittee. But this is not a fair reading of 
s. 46, «hich I think does what it purports 
to-empower delegation to the extent only 
of powers not reserved under ss. 37 and 38 
—‘for committees.” In fact, as already 
pointed out by my learned brother, there 
were alternatives, in s.5 read with s. 37, and 
even in 8. 81 itself, sub-s, (3). 

Tagree thatthe lower Court’s decree must 
be set aside and one given to the appel- 


‘lants in the terms proposed by my learned 


brother, 

We allow costs to the appellants through- 
out on a valuation of Rs. 205 for all 
purposes. If the appellants want to 
recover any excess they may havespaid, they 
must make an application tothat effect tothe 
court concerned, l 


N.-A. Decree reversed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 4 of 1931. 
December 20, 1932. 
NIAMATULLAH AND BENNET, Jd. 
ABDUL SATTAR—P tatntire— 
APPELLANT 


Versus 
M. L. Rani HIRA DEI—DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 58, 68—Attachment —Objection on basis of sale ` 
decd—Dismissal of—Suit under O. XXI, r. 68— 
Onus of proof—Initial onus on plaintiff—Plaintiff 
to prove due execution of deed and defendani ° 
the benami character of deed. 

Although in the case of an ostensible owner of 
the property whose objection has been dismissed 


uader O, XXI, r. 58, OQivil Procedure Code, 
and who, therefore, brings a suit under 
O. XXI, r. 83, Qivil Procedure Code, for 


establishment of his right, the initial onus rests 
on the plaintiff, the onus cannot rest on the 
plaintiffad infinitum and shifts according to the 
ordinary rules of evidence. The plaintif having 
established due execution of the sale deed in his 
favour by a person who was admittedly the 
owner of the property to which it relates, he 
should be deemed to have discharged the initial onus 
which lay upon him; and the burden of proof being 
thus shifted on the defendant, the latter muss 
establish the benami character of such deed bv 
showing that the consideration proceeded from the 
alleged owner or otherwise. V., E. A. R. M. Firm 
v. Maung Ba Kyin (6), explained. (Case law dis- 
cussed.) [p. 305, col. L] 

Second Civil Appeal from the decision of 
the Additional Sub-Judge, Moradabad, 
dated the 2nd December, 1930. 

Messrs. A. M. Khwaja and Muhammad 


Yasin Yunus, for the Appellant. 
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Messrs. P. L. Banerji and Shabd Saran, 
for the Respondent. | 

Judgment. -This is a plaintiff's 
appeal arising outofa suit for declaration 
thata pucca house described in the plaint 


is his property and is not liable to be. 


attached and sold in execution of decree 
No. 320f1926 obtained by defendant No. 1 
against the plaintiff's father, defendant No. 
2. The plaintiff's objection to attachment 


under O. XXI, r.58, Civil Procedure Code, 


was dismissed. He then filed the present 
regular suit for the relief above mentioned. 
The court of first instance decreed the suit. 
On appeal by defendant No. 1 the lower 
Appellate Court upheld the defence that the 
house in dispute belonged to defendant No. 
2, the judgment-debtor. Accordingly it 
dismissed the suit; hence this appeal. The 
house in dispute stands on the site of an old 
kachcha house which was purchased in the 
name ofthe plaintiffon 25th January, 1891, 
fora small sum of Rs. 140. It is common 
ground that the whole construction was 
pulled down and the house that now stands 
was erected at a cost of nearly Ks. 2,000. 
The plaintiff's caseis that the sale deed was 
not benami, and that the present house was 
built. with funds belonging to him. In 
elaborating his claim the plaintiff alleged in 
his plaint that his maternal grandfather, 
Ghulam Sarwar, had supplied the considera- 
tion of the sale deed, and that the subsequent 
construction of the house was likewise made 
with funds supplied by Ghulam Sarwar. It 
is not disputed that the plaintiff was 7 yéars 
old when the house was purchased “in his 
name, The defence, on the other hand, was 
thatthe sale deed had been taken by Abdul 
Samad, defendant No. 2, benami in the 
name of hisson, the plaintiff, and that it was 
defendant No.2 who erected the present 
building. The lower Appellate Court has 
discussed the evidence bearing on ’ the 
question of ownership thus raised in the 
pleadings and arrived at a finding that: 

“The plaintiff hag failed to prove that his maternal 
grandfather, Ghulam Sarwar, supplied the’ money for 
purchase of the site or construction of the building. Jt 
is more natural under the circumstances to hold that 
it was Abdul Samad who defrayed the costs. The 
mere fact that the land was purchased in the name of 
the plaintiff does not mean that the plaintiff became 
the owner of it.” - : 


This finding of fact would have been 
conclusive in second appeal and not open fo 
discussion, but the appellant has seriously 
challenged it on the ground that thé burden 
of proof has been -wrongly thrown on the 
plaintiff. It is argued that the sale deed of 
25th January, 1891, being in favour of the 
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plaintiff heis exfacie the owner of the 
property conveyed thereby, and that the 
burden of proving that it was benami for 
defendant No. 2 lay on defendant No. 1 who 
impugns the ostensible ‘character of the 
deed. - As regards the building subsequently 
erected on the site of the kachcha house 
acquired under the aforesaid sale deed, it is 
contended that the ownership of the super- 
structure follows the ownership of the land 
on which it stands, and-that prima facie the 
owner ofthe land also owns everything 
permanently attached toit. On behalf of 
therespondent we have been referred toa 
number of decisions of various High Courts 
in which it was held that the ordinary rule 
as regards burden of proof does not apply 
where the plaintiff who unsuccessfully 
objected to attachment under O. KAT, r. 58, 
Civil Procedure Code, institutes a suit for 
the establishment of his right to the attached 
~property relying on a deed of transfer which 
is impugned by the success{ui decree-holder 
onthe ground that it is -benami for his 
judgment-debtor. It is said that in such a 
case the plaintiff ought to establish not only 
‘the due execution of the deed of transfer in 
his favour, but heshould go further and 
establish that the ostensible transferee 
under the deed is also the real transfereé. 
In other words, it should be presumed after 
the plaintiff's objection to attachment has 
been dismissed that the deed is benami for 
the judgment-debtor unless the contrary is 
proved by the plaintiff. This contention 
finds support from the case of Govind 
Atmaram v. Santai (1), in which a Division 
Bench of the Bombay High Court held, 
relying on two earlier. cases of. that court 
that: 


“The defendant having obtained an order maintain- 
ing an attachment, it was incumbent .on the plaintiff 
who impugns that order to prove hor case by establish- 
ing that the purchase money had been paid by him 
and that be had been since in possession.” Js A 

This case was followed in Nanhi Jan v. 
Bhuri (2),in which-a Division Bench of this 
court held: > : A | ; 

“that a party intervening in the execution departe 
ment, and failing in his objection to an attachment, 
and consequently being obliged to bring a suit under, 
s. 283, Oivil Procedure Uode (O. XXI, r. 63, Civil 
Procedure Code, 190x), must give prima facie evidence 
to estsblish the genuineness of the document upon 
which he relies.” j 

The report shows that “genuineness of the 
document” was meant by the learned Judges 
to indicate real character of the deed and 
not due execution of the document.’ The 
learned Judges referred to several earlier 

is e A 


(1) 12 B 270. 
(2) 30 A 521; 5A LJ 601; A W N 1908, 125, 
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“diken of this court} in which the same vie had 
Ween taken asin ‘Govind Atmaram v. Sattai 


The learned J judges also noted the 
“Case ‘of Siba Bibi y.- Balgobind Tas (3), in 
‘whith-a Division Bench of this cont ad 
kakên a contrary view. Following the 
“ ‘Bombay High Court and this ‘court “it “was 
‘held‘by the Caleutta Bigh Court in Jamahar 
Kumari Bibi v. Askaran Boid (4) that: 

- “A suit under 'O, XXI, r.63, Civil Procedure Code, 
“34 @'suit to alter or set aside a summary decision or 


‘ordér_ of the ‘court, and is a method of obtaining 
review.’ ‘ 

„Ip Was further observed that: 

“ethe Plaintifi ` in the circumstances of. thie “case 
‘Gannot discharge the burden of proof cast onher by 
“merely pointing to the innocent appearance ‘of the 
-instruments under which she claims; she must show 
that they areas good as they look.” 

A. learned Single Judge of the Madras 
‘High’ Court took the same view in Perayya 
A. Venkayamma (5). A comparatively recent 

“proriounceinent of their Lordships of the 
“Privy Cotincil madé in V. E. A. R. M. Firm 
WV. Maung Ba Kyin (6) has definitely laid 
“down that: 

one thie plainitifis being , the ‘ostensible '6Wners of the 
property under’A duly ‘registéred deed anda deed of 
“transfer, the party claiming to ‘attach that property for 
a tii in débb,-not their debt but the debt 


Owner had ened tothe property in dice 
“being. attached ‘and ‘on an order under r.58, 

‘©. XXI, Civil Procedure Code, being passed 
against ‘him instituted a regular suit under 
0. KAT, r. 63, Civil Procedue Code, to 
establish his "right, “A Division Bench of 
the Patna High Court has held, following 
-the gabove Privy Council ruling, in Gillu 
Mal v:  Maiiohar Das-Jai Narain (7). 
that, wheré a buit . ib brought under 
O. XXI, 2. 63, Givil Procedure Code, 

bya party against whéni an order Was 
made ina Claim casethe plaintiff would 
not be in a worse position asregards bur- 
den of proof than that in which he would 
Have been if no. ‘claim ‘case had been 
Prought at all. Thereis no doubt that thé 
Privy: Conncil case to which reference has 
been niadbabove is an oe for the 
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preposition that an ostensible -6witer of 
the property whoseobjection has been 
dismissed under O. XXI, r. 58, Civil Pro- 
cedure Code, and who therefore, brings 
à s.itunder O. XX1, T- 63, Civil Prdce- 
‘dure Code, for establishment of his right 
is not called upon to establish nót only the 
due execution of the deed of conveyance by 
‘the original owner but also that he was not 
the benamidar for the judgment-debtor 
‘as alleged bythe decree-holder. . The rule 
thatin such a case the plaintiff must 
“establish his title is not departed - from. 
The quantum of onus is, however, thé same 
‘as in an ordinary case in which the benami 
‘character of an instrument is in quedtion. 


-The initial onus undoubtedly rests on the 


plaintiff. He hasto establish his*title to 
the property but having established the 
due execution of the deed of conveyance 
by one who admittedly owned the property 


‘the apparent tenor of the deed must pre- 


vail, unless it is established by the defend- 
‘ant that the ostensible owner is only _ a 
tenainidar. The onus cannot reston the 


“plaintiff ad infinitum ‘and shifts according 


to thé ordinary rules of evidence. Govind 
Atmaram v. Santai (1) and Nanhi Jan v. 
Bhuri (2), were both décided under the 
Civil Procedure Code of. 1882, 8. 283 /of 
which Was somewhat differently ‘worded 
“from the corresponding provision in the 
Còde of 1908, namely, O. XXI, r. 63. It 
might have been permissible under the 
ider Code to hold that if the court exécut- 
ing thedecreé dismissed thé claimant's 
vbjettion, td- attachment, expressly Holding 
that the deed rèlied ón by him was beramz 
he must establish in the regular suit that the 
decision ofthe court execùting the dectes 
Was incorrect. Section 283 ranas follows:— 

“The party egainst whom. an order, ‘under s. 280; a 
TBI or 6, 282 is passed may institute a suit to establish 
the right which he claims to the propérty i in dispute 
but subject to the result of such suit; if any, ‘the order 
shall be conclusive.” 

Tt was held repeatedly in cases, arising 
ander the old Code that if the objection 
was not inquired inte and decided on the 
merits, the claimant was not bond to 
institute a regular suit within the shorter 
period of oneyear provided by Art. 2, 
Sch. 1, Limitation Act. This. view, was 
based ‘on the wording of 5. 283, which ` Was 
construed às implying that the ordér must 
be “under ss. 280, 281 or 282,” that is, it 
frust expressly decide thé’ objection on 
its mitrits: in terms’ Of the onë or the dtheét óf 
the sections réferred to, Order XXI, r. 65, 
runs ag 
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follows : — 
“Where aclaim oran objection is preferred, the 
‘party against whom an order is made may institute 
a suit, to: establish the right which he claims to th 
property. in dispute, Lut subject to the result of guch 
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auit, if any, the order shall be conclusive.” 


“Che scope of r, 63 is wider than that of 
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s. 283.of the old Code.’ The former makes 
a title suit within the period of one year 
necessary by a person who. preferred’ an 
objection and “against whom an order is 
made,” Tomy mind this is the only 
ground on which itis possible to reconcile 
the,view taken in the cases decided by 
the Indian High Oourts with the view now 
expressed by their Lordships of the Privy 
Council, Whether the ground suggested 
above is well founded or not, we must 
follow the Privy Council case which if not 
reconcifable in the manner. suggested 
above should be deemed to have overruled 
the contrary opinion previously. expressed 
by. the. High Courts. We must take it to b 
the law.that ina case like this, the plaintiff 


tion proceeded from thé alleged owner. ‘or. 
otherwise. : 

In the case before, us the old house pur- 
chased in the name of the plaintiff no 
longer. exists andthe question is whether 
the house as it now stands belongs to the 
plaintiff. We donot think that the matter 
Should be approached as the plaintiff 
desires us to do. 


ant No.2, sipplied the funds. 
that he subseqyent to the purchase built. 
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-the house givesrise to the inference that 
the latter had paid for the site. Prima 
facie where a person makes a costly Þuilda 
ing on a site andremains in possession,’ 
of the building for a considerable length 
oftime, the presumption is that he had’ a 
right to buildonthe land. In the circums- 
tances ofthis case.such right can only. be 
referable to the circumstances that he was 
the owner ofthe land. He could be the, 
owner of thesite if thesale thereof in 1891 
was benami for him. In other words, ‘the 
fact that defendant No. 2 built the housé 
and remained in possession rebutsthe pre- 
sumption arising’ from the deed being in 
plaintiff's favour. It is possible to read'the 
judgment of the learned Subordinate Judge, 
ag if he proceeded on Some such reasoning. 
It is true he discusses in the first instances 
the question whether the plaintiff is the reat 
owner of the site throwing the burden’ on 
him,. and then proceeds “to ‘consider “the 
second question as to whose funds wer 
employed in building the house, Ft ig 
likély that his finding on the latter qies: 
tion ‘influenced his judgment of the’ firgl, 
In all the circumstances ofthe case we “dre 
not disposed to interfere with his finding ‘of 
‘fact as regards’ the ownership, of the’ kousa 
indispute, ‘The result is that the appeal 
fails, and is dismissed with costs, * 

ih ee ~ Appeat dismissed, 


nd 
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ALLAHABAD HIGH COURT. 
Civil Revision Application Nò, 310, of 


December 15, 1932. 
KENDALL, J. 
MANI RAM-—APPLIOANE 


versus 

BADRI DAS-BREHARI LAL— 

OPPOSITE Parry. 
` Contract Act (LX of 18729), 55, 25, 262—-Purchase 
af stock of. jfirm—No statutory’ change’ for debls— 
Acknowledgment ‘made by inadvertence es Absence “oF 
éonsideration—-Ackadwledgment, if. dmounts to pro 
miseto pay.) | F , co : 

Dhara” is nọ proyision ins 262, Contract Ac‘, 

a statutory charge ön the property.” . Where, 
therefore, person, ‘purchases the stock” ‘of an old: 
firm, he -does not become’ liable for the. debtd 


ôt the firm if such debts” haveno§ been made a 


`- obs on the property .purchased: . 
ae A puch “the rook ce old fir 


saying to B a certain sum Of money in respect 
by devas due to B by, ‘the firm, and thera wag 


- no obligation on Ato pay anything, but he signal 


a letter to- Mah e 
PE by him’ on, ageount of the 


B acknowledging that a certain amount 
F BiR on,” sês dete" of thd 
ien ea Sig gies oes 
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y- Held, that as there was no obligation,’ there 
gould‘have been no coneideration forthe implied 
promise and that the letter could not have been 
signed otherwise than in inadvertence and that it 
did not amount to an unconditional acknowledg- 
ment from which a promise to pay could be 
inferred. Abdul Rafiq v. Bhajan (|), relied on. 


' Mr. I. B. Banerjee, for the Applicant. 
Mr. S. B. Johari, for the Opposite 
Party. 


‘ Order.—This isan application for the 
revision of an order of the Judge ` of the 
Small Cause Court of Cawnpore, decreeing 
the plaintiff's claim for Rs. 960 against the 
three defendants. The application is made 
by only one of the defendants, Mani Ram. 
The facts of the case are not in doubt and 
may be briefly repeated as follows. The 
debt which forms the basis -of this suit 
was one which was incurred by the firm of 
Ram Prasad-Ram Gopal, of which the 
owners were the non-contesting defendants 
Jagannath and Ram Prasad. This firm 
failed although there does not seem to have 
been a formal dissolution of partnership. 
The present applicant Mani Ram set up 
with Jagannath and Ram Prasad a new 
partnership which was called Chaturbhuj 
Chhedi Lal. Heinvested money in the new 
partnership to the’extent of Rs. 1,500 which 
was paid, according to thefinding of the 
court below, to the plaintiff in liquidation 
or part liquidation. of the debt due from 
the old firm to the plaintiff. In consider- 
ation ofthis payment he received stock 
from the old firm which has been valued 
at Rs. 2,500. The plaintiff has based his 
suit on thedebt due from the old firm in 
which the applicant was not a partner, but 
the court has held him tobe liable because 
he had poops the stock of the old firm and 
because he had acknowledged the ontstand- 
ing debt on which ‘the plaintiff sues in a 
manner which, it is argued, implied a promise 
. to pay. 

The suit is based on the debt due from 
the firm Ram Prasad-Ram Gopal, and 
even if the new firm had been regarded as 
theold firm under a different name, Mani 
Ram would not, under s. 249, Contract Act 
have become liable for a debt contracted 
before he became a partner in it. Mr. Johari 
has pointed tos. 262, Contract Act, which 

` provides that when there are joint debts 
due from a partnership, the partnership 
property must bə. applied in the first 
instance for payment of debis of the firm. 
This sectien however does not provide for 
a statutory charge on the property, -and 
as there was no charge on the property, 
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it is clear that Mani Ram dia not become 
liable for the old debt merely because he 
purchased the property of the old firm. The 
argumen is, however, that he rendered 
himself liable by the acknowledgment 
made by him in a letter directed to the 
plaintiff, the essential part of which has 
been quoted by the Judge of the Small 
Cause Court. This letter was one from tht 
firm of Chaturbhuj-Chhedi Lal to the 
plaintiff, and it was signed by Mani Ram, 
It contains the following passage: . 

“Bagi do hazar charso tinttar dhai anna hamare 
niche nikle so theek hai.” 

Literally this means that the sum men- 
tioned “has come out under us” and it is 
admitted before me that in business terms 
this means “is due from wus”, i. e., from 
the new firm. The court has foutd that 
thishas been acknowledged to be correct 
by Mani Ram, and that by signing the 
letter he promised to pay the sum. The 
question of whether an unconditidnal ack- 
nowledgment implies a promise to pay 
isune that has always given difficulty to 
the courts. In the recent decision of Abdul 
Rafiq v. Bhajan (1), a Bench of this court 
has made some pronouncements on the 
point, and the Bench required from the 
lower Court adecision on the issue of whe- 
ther thetransaction in the course of which 
the receipt signed by the defendant was 
executed, amounted to a fresh contract 
between the parties for valid consideration 
or whether the receipt was a mere acknow- 
ledgment of the amount due as shown by 
the account. In the present case the letter 
was signed by Mani Ram, according to his 
own account, by inadvertence and. without 
the knowledge that the sum named or 
part of it was due from the old firm. I 
think it is necessary for the purpose of 
deciding whether he intended to imply a 
promise to pay, to consider what must have 
been in his mind at the time. The written 
statement shows that he did know that 
there were debts due tothe plaintiff from 
the old firm, but it hasalso been found to 
have been proved that he had paid the 
plaintiff a sum of Rs. 1,500 in respect of 
those debts. What reason then could he 
have had for undertaking the payment of 
the sum mentioned in the letter? I have 
already said that there was no obligation on 
him to pay the debts merely because 
he had taken over the stock of the old firm. 
It is very unlikely indeed that he would 


(1) 137 Ind. Cas 213: A TR 1932 All 199; 53A 963; 
(1932) A L J 77; Ind, Rul. (1932) All. 296, ae 
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have made a fresh promise to pay the debts 
ifthere was no obligation on him to do 
. 80; and as there was no obligation, 
it does not appear that there could have 
been any consideration for the implied 
promise. Itis difficult to believe therefore 
that he signed this letter otherwise than 
in inadvertence, and in that case I am 
desidedly not of opinion that it. amounts 
to an unconditional acknowledgment from 
which a promise to pay can be inferred, 
In my opinion therefore the decision of the 
court below is wrong in law and I allow 
the application, set aside the decree and 
order of the lower Court, and direct that 
the suit as against Mani Ram be dismissed 
with costsin both courts. 
NA. Application allowed. 
e 





RANGOON HIGH COURT. 
First Civil Appeal No. 9 of 1932. 
February 28, 1933. 
` Mya Bu AND Brown, JJ. 
TP. L. S. A. R. S. CHETTYAR Firm— 


APPELLANT 
VTSUS 
R. M P. CHETTYAR FIRM AND OTHERS 
—-RESPONDENTs. 
Partnership Act (IX of 1982), s. 6—Mere co- 
ownership of land, if makes co-owners partners 


—Co-owners jointly working land and’ both taking 
active part in raising crops—Land, if becomes 
partnership property—Civil Procedure Code (Act V. 
of 1908), O XLI, r. 22—Respondent filing neither 
appeal nor cross-objection—Competency to attack 
decree inappeal 

Mere co-ownership of land will not make the 
co-owners partners. Where two persons were not 
merely jointly ownersofa land but bothof them 
took an active share in the business of raising 
crops, jointly worked the land, jointly engaged 
coolies and jointly arranged for the clearing of 
portions of the land: 

Held, that they must be deemed to have been, 
working in partnership andthe property must be 
held to be partnership property [p 1010, col 1.) 

Where the lower Courts held thatthe respond- 
ents had no lien over certain paddy attached and 
in an appeal by the appellants, this part of the 
decree was impeached by the respondents who, 
however, filed neither appeal- nor cross objec- 
tions: > 

Held, thatthe respondents could not raise the 
question oftheir lien over the paddy attached 
and claim that they were in possession at the time 
of attachment. Sri. Ranga Thathachariar v Srini- 
vasa Thathachariar (1), relied on. [p 1009, col. 


First Civil Appeal against the decree of 
the District Judge, Thaton, in C. R. 8. 
No. 33 of 1930 dated the 17th October, 1930. 

Mr. E. Hay, for the Appellant. 

Messrs. Jeejeebhoy and Darwood, for the 
Respondents, 
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Brown, J.—This case, which arises out 
of the rival claimsof two Chettyar firms 
to the sale proceeds of certain paddy to- 
wards the satisfaction of debts due to them 
has an unfortunate history. The present 
appellants, the P. L. S. A. R. S. firm obtain- 
ed two money decrees against one Abdul 
Rahim and proceeded to attach certain 
paddy in execution of those decrees. In 
Civil Miscellaneous Case No. 26 of 1930 of 
the District Court of Thaton the first res- 
pondents, the R. M. P. Chettyar firm, filed 
an application for removal of attachment. 
In their application they stated, firstly, that 
the paddy in question did not belong to 
the judgment-debtor of the P. L. S. A. R.S. 
individually but belonged to a partnership. 
They further claimed that at the time of 
attachment the paddy was their own prop- 
erty and no longer that of Abdul Rahim or 
the partnership. The trial Judge took evi- 
dence as to the rival claims but came to 
no finding as to whether the R. M. P. firm 
had or had not any right to the attached 
paddy. In the absence of their establishing 
any such right, it is difficult to see how 
their application could succeed. The Judge, 
however, whilst dismissing the application, 
found that the property was partnership 
property, and that the attachment was void 
ab initio. The appellants then filed a suit 
in which they asked for a declaration that 
half of the paddy attached belonged to their 
judgment-debtor; and that half the sale 
proceeds of the paddy which had been sold 
should be made over to them. The first res- 
pondents objected, amongst ` other 
things, that the court-feestamp of Rs. 10on 
the plaint was inadequate, and after a refe- 
rence to this court in revision the appellants 
stamped the plaint with an ad valorem fee. 
The case then went to trial. The trial Judge 
held that the R. M. P. firm had not establish- 
ed any claim to the paddy in question at 
the time of attachment. He found however 
that atthe time of attachment the paddy 
was partnership property. Meanwhile the 
parties agreed that the previous finding as 
to the court-fee stamp was wrong, and that 
the suit was a suit under r. 63, O. XXI, 
Civil Procedure Code. The decree directed 
the defendants to pay to the plaintiffs their 
costs of the suit. It further decreed: .. 

“(1) that the suit lies under O. XXI, r. 63, and 
plaintiff is entitled to refund of court-fees on the 
amended plaint; (2) that defendant No. 1 is declared 
to have no lien over the paddy attached and it is 
declared that it was not in his possession at the time 
of attachment; (3) thatit is declared that the paddy 
attached belongs to thepartnership of Abdul Rahim 
and Sini Mohamed in which Abdul Rehém has} oug- 
half share,” 
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` Costs were awarded to the plaintiffs, and 
the District Judge apparently was of opinion 
that the plaintiffs had succeeded in their 
case. Nevertheless it isthe plaintiffs who, 
have filed the present appeal, and no appeal 
of cross-objection has been filed by any ofthe 
respondents, It is contended on behalf of 
the -. appellants that, the finding that, the 
paddy attached belonged to-a partnership is 
entirely wrong, and that it should be de- 
clared that they were entitled to half the 
sale proceeds of the paddy. In answer to 
this Claim it is objected by the respondents 
that in fact the first defendants had a lien 
éver the paddy attached and were in posses- 
sion thereof at the time of attachment. The 
first question therefore that arises is whe- 
ther the respondents are entitled to raise 
that point without. having appealed or filed 
a. cross-objection against that part of the 
decree- which definitely declares that they 


andin support of that objection to dispute. 
the correctness of any particular finding by- 
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the trial Court. It is however somewhat 
difficult to bring the present case within the 
wording: of the rule. There does not seem 
to be very much cese-law on the point in 
India, but the meaning of this rule was con- 
sidered in the case of Sri Ranga Thatha- 
chariar v. Srinivasa Thathachariar (1). At 
page 875* of that judgment it ‘was 
remarked; eke 4 
“But when the relief granted depends upon the 
adjudication by:the lower Com t with respect to.rights 
or causes of’action, itis ingonceivable that such degiz 
sion or adjudication shall- be sought to be, attacked, in, 
the Appellate Court without any notice whatever to, 
the other party. Though the words “deerce’’ bas 
been used in r. 22, it is clear that what the rule con- 
templates really is the decision by: the court below: 
and merely enables tba decision arrived at by the 
lower Court to be supported on grounds other than 


< thoseon which the lower Court proceeded. We are 


satisfied that under that rule itis not op@n to ares- 
pondent to have adjudicated by the Appellate Court 
rights or causesof ection which have been decided 
against him inthe court below and in respect cf which 
he has filed no appeal or memorandum of objections " 

If these principles are followed in the 
present case, it seems clear {hat the respond- 
ents’ contention that they can raise the 
question of their rights to the paddy in this 


appeal must fail, With all respect 
to the opinions of the learned 
Judges who decided that appeal I 


am in doubt whether that decision does net 
go too far, If, for instance, in the present, 
case the trial Court had come toa finding 
that the respondents had no claim to the 
paddy in question but on some other grounds, 
had simply dismissed the suit, then it seems. 
to me that the respondents would have been 
in order in supporting the decree of dig- 
missal by contending that the finding as ta 
their rights to the paddy was wrong, 
although that point had been decided 
against them in the trial Conrt and they 
had filed no appeal or memorandum of ohjec- 
tion. But that is not the case here. The. 
claim sued for by the plaintiffs was not dis- 
missed. In fact, by the order as to. ecsts 


“the Judge appears to have considered that 


he was passing orders in favour of the plaint- 
iffs, and it is tiot the case here of a mere 
finding as to the ownership of the paddy on 
which the final decree is based. A substan: 
tive part of the decree is a declaration that 
the. respondent firm has no lien over the 
paddy attached, and that it was notin their. 
possession at the time of attachment. It 
seems to me therefore that what the res- 
pondents are altempting to do in this case 
isnot really to support, the decree at all 


(1) 104 Ind, Cas, 472; AI R, 1927 Mad. 801; 50 M 
T 234. 


866; 26 LW 125; 53MLJ 189; 39M L 
*Page of 50 M~[ld]. ` tees 
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when they-raise this point of a lien over the 
paddy attached. They have not  attack-- 
ed that portion of the decree by way of 
appeal or -cross-objection, and that part of 
the decree must therefore remain’in force ` 
against them. What isin effect argued on. 
their behalf is that they object to any altera- _ 
tion in the third part of the decree, which. 
lms nothing whatever to do with the lien 
over the paddy attached.- 


It is contended for.the appellants that 
the paddy attached did not belong to a 
partnership at all, and that the declaration 
to: that effect in the, decree is wrong. The 
appellants are certainly entitled to, chal-_ 
lenge the correctness of that part of the 
decree in appeal, and with that part of the- 
decree. the question of the lien over the 
‘attachment of the paddy had-no. concern. 
The. respondents are not really supporting’ 
the decree. What they contend in effect 
ig that, as the decree is drawn up at pres- 
gent, it is harmless so far as. they are 
concerned, but that. if the Court holds, 
that one, part of that decree should he. 
altered against them, then another part. of 
the decree should be altered in their favour. 
J am of opinion therefore that the conten- 
tion, of the appellants on this point must 
prevall, and that, as. the respondents have, 
filed no cross-objection to the decree, they. 
. Cannot now raise the question of their lien 
over ihe paddy attached and claim that 
they were in possession at the time- of 
attachment, 


The main question for decision in this 
appeal is therefore whether’ the paddy at= 
tached did or did not belong to the part- 
nersaip of Abdul Rahim and Sini 
Mahomed. There is no doubt that a 
number of witnesses-have referred to Abdul 
Rahim as working the land in partnership, 
but that by itself is clearly not sufficient 
reason for holding that there was in law 
a partnership What the Court has to 
decide is not whether the parties concerned 
or their witnesses called the people work- 
ing. the land partners, but whether the 
legal incidents of partnership have, in 
fact, been proved to exist. Partnership. is 
defined ins. 239,- Contract Aet, as the re- 
lationship which subsists hetween persons 
who have agreed to combine their pro- 
perty; labour or skill in some business, 
and to share the profits thereof between 
them. That section was in force at all 
times material to the present case. The 
provisions as to partnership in the’ Con- 
tract Act have now- been superseded iby 
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the Partnership Act of 1932 and the general 
principles laid down in that Act may- be 
taken generally as defining the lawas what 
constituted a partnership under the. 
Contract Act. Under s. 6 of that Act: 

‘In determining whether a, person is or ig. nof a 
partner in a, firm, regard should be had to the real 
relation between the parties, as, shown by all re- 
lavant facts taken together. Explanation kl: The 
sharing. of profits of gross returos arising. from-pro-- 
perty- by-persons holding a joint or common interest 


` “in, that property dogs, not ofitself make, such, persons 


partners.” 


- It has been. -suggested in this case. that 
the land from which the paddy in suit was 
reaped belonged inall to. some 19 persons 
and that these persons were all partners. 
E do-not think there is anything on the 
record to justify this claim. It may or may: 
not be the case that there were a number 
of co-owners of the land, but it is quite 
clear ‘that mere co-ownership of the land 
would not -make the co-owners partners. 
What we are concerned with here is. the 
paddy reaped from the land. in the par- 
ticular year in question. Was. there a 
partnership at all and was this paddy 
partnership property? There is no proof 
whatever thatthe land itself is partnership 
property. The evidence as to the exact 
terms-on which the land was worked for the 
year is somewhat meagre. [His Lordship 
referred to the evidence and, proceeded.] 
It seems: therefore clear. from the evidence 
of these two witnesses that Abdul Rahim 
and Sini Mahomed together raised the 


` crops on the land which produced the pad- 


dy in suit. The exact relationship be- 
ween the two menis not known, but it 
would appear that some at least of the 
money required for the cultivation was 
borrowed by them jointly, that they did 
not, divide the land up and each work a 
separate part, but that they each jointly 
controlled the working of the whole land. 
In these circumstances: I find it difficult to 
avoid the conclusion that with regard to the 
crops in suit they were working in partner- 
ship. They undoubtedly combined their 
labour togesher and there was 


an agree- 
ment, although it may have beera some- 
what vague one,to share the profits 


‘thereof, They were. not. merely  joint 
owners of the land; they both of them took 
an active share in the business of raising 
crops for the - year. The other co-owners 
of the land, if any, are not shown to 
have had any interest in the land other 
than that of receiving their share of the 
income therefrom and: that. by itself 
@learly would not make them ‘partners. 


' and 
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but in the case of Abdul Rahim and Sini 
Mohamed it is very different. They not 
only shared profits out of the land between 
themselves but they jointly worked the 
land, jointly engaged coolies and jointly 
arranged for the clearing of portions of the 
land. 

In my opinion, the trial Judge was right 
in holding that in the year in question 
this land was worked by these two men 
in partnership. It does not appear that 
there had been any settlement of partner- 
ship accounts at the time the paddy was 
attached and it must therefore be held to 
have been partnership property at that 
time. We have been referred to certain 
orders passed by the District Judge in 
execution after the passing of the decree 
appealed against. With the correctness or 
otherwise of those orders we have in this 
appeal no concern. I am of opinion that 
this appeal should be dismissed with costs. 
Advocate’s fee five gold mohurs. 

Mya Bu, J.—I concur. 

NA. Appeal dismissed? 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 604 of 1932. 
October 19, 1932. 
Kiscu J. 
SURAJ NARAIN LAL—APPLIOANT 


VETSUS . 
EMPEROR - Opposits PARTY, 

Penal Code (Act XLV of 1860), ss. 99, 100, 
$00, Eacep. 1—Deceased endeavouring to violate ac- 
cused’s wife—Accused seeing the act and striking 
deceased—Death—Right of ‘private defence, if ex- 
ceeded. : : : 

Wherethe accused, on seeing the deceased, 
whom he had brought up from his childhood in his 
own household lying on and trying to commit rape 
en the accused's wife, took a gandasa and gave the 
deceased a number of blows as a result of which he 
died, and it appeared that all the injuries were inflict- 
ed whilst the deceased wasin a lying position; 

Held, that the action of the accused was covered 
by cl. 3, s. 100, Penal Code, and that although 
the rightof private defence laid down in that s. 100 
ig a restricted rightand has to be read subject to 
the provisions of a. 99, the assault made by the ac- 
cused upon the deceased while he was endeavouring 
to violate the accused's wife brought the case within 
s. 100,even as qualified bys. 99 and the accused was 
entitled to an acquittal, Jhakri Chamar v. Emperor 
(1), relied on. | 


Messrs. K. O. Carleton and Shiva Prasad 
Sinha, for the Applicant. 

“The Government Pleader, for the Crown. 

Judgment.—The appellant B. Suraj 


' Narain Lal, Kayasth, has been convicted of 


an offence’under s. 304, Indian Penal Code, 
sentenced to four years’ rigorous 
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imprisonment for causing the death of one 
Sukhoo Koeri. The facts of the case are 
common groundas between the prosecution 
and the defence in almost every parti- 
cular. Sukhoo Koeri, the deceased, aged 
30 years, wasan orphan and had . been 
brought up from his childhood by B. Suraj 
Narain Lal. On the night of 22nd April, 
1932, Sukhoo had been chatting with Be 
Suraj Narain Lal for an hour or so, and 
at about 11 p.m. Suraj Narain Lal re- 
tired to sleep in the verandah just outside 
the room in which his wife was reposing. 
Shortly after, he heard his wife crying out 
“who are you and why have you comé? 
Are you mad?” He took up the 
the lighted lantern by his side and went 
into the room where he found Sukhoo 
lying on top of his wife, who wase strug-., 
gling withhim. He picked up a gandasa 
lying on a shelf near by and struck Sukhoo 
a number of blows with it. Sukhoo was 
just able to get out of the room and fell 
dead in the courtyard. After quieting his 
wife, waking up his servant, Jalil Khan, 
and telling him what had occurred, B. 
Suraj Narain Lal went off to the Police 
Station and reported the whole occurrence. 
He repeated his storyin a statement which 
he made before a Magistrate on the same 
day under s. 164, Criminal Procedure Code, 
and he has adhered to his story throughout. 
His wite Musammat Parmatam Koer, who 
is about, 35years of age and has given 
birth to 8 children, deposes that Sukhoo 
suddenly appeared in her room and grap- 
pled with her pressing her down with 
his body and trying to gag her with his 
hands and his angocha, She called out 
to her husband that Sukhoo had gone 
mad, Her husband seeing what was taking 
place as he entered the room, picked up 
the gandasa and gave Sukhoo a number of 
blows with it. She further deposed that if 
her husband had delayed evena minute, 
Sukhoo would have raped her. There is 
some evidence that Sukhoo. was under the 
influence of liquor at the time. 


The plea that was taken in the trial 
Court that Suraj Narain Lal had not 
exceeded his right of private defence 


under cl. 3, s. 100, Indian Penal Code, was 
not accepted by the learned Sessions Judge, 
because he felt that he was bound by the 
statement of Suraj Narain Lal himself, 
which he consistently maintained, that 
Sukhoo had got up fromthe bed before he 
struck him and that he (Suraj Narain Lal) 
pursued him into the compound striking 
him the while. The learned Sessions Judge 
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accordingly came to the conclusion that 
the case fell under the first exception to 
8. 300, Indian Penal Code, and that the 
accused had killed ‘Sukhoo while deprived 
of the power of self-control by grave and 
sudden provocation. It is tothe accused’s 
credit that he has nowhere tried to give ‘his 
story a turn more favourable to himself. 
Te state of mind of a husband who dis- 
covers that aman, whom he has befriend- 
ed from his infancy and brought up in 
his own household, has betrayed him by 
endeavouring to commit rape on his wife, 
may well be imagined, and there is no 
doubt, on a careful consideration of the 
evidence, that Suraj Narain Lal himself 
had avery blurred vision of what actually 
occurred, I prefer to place reliance on 
the statement of his wife, Musammat 
Parmatam Koer, which is corroborated 
by the medical evidence and the circum- 
stances of the case. She definitely deposes 
that Suraj Narain Lal struck Sukhoo while 
he was lying upon her, that he received 
several gandasa blows and then the blade 
fell out of the gandasa. Sukhoo fled through 
the verandah and when Suraj Narain Lal 
followed him, he had only the handle of 
the gandasa in his hand. Suraj Narain 
Lal himself has stated that the blade fell 
out of the gandasa, and as the blade it- 
self was recovered inside the room in 
which the occurrence had taken place, it 
is clear that the accused could not have 
struck the deceased outside the room. The 
deceased actually received three cuts on 
the neck or lower part of the head, and 
two cuts on the shoulders, and when we 
turn to the medical evidence we find that 
it is theopinion of the doctor, Captain 
Joshi, who conducted the post mortem 
examination, that all the injuries were 
inflicted whilst the deceased was ina lying 
position, 

“On this view of the case it appears to 
me that the action of the accused is 
covered by cl. 3, s. 100, Indian Penal 
Code. It is true that the right of private 
defence laid down in s: 100, is a 
restricted right and has to be read subject 
to the provisions of s, 99. But in the 
present case the assault made by the 
accused upon Sukhoo while he was 
endeavouring to violate the accused’s wife 
does, in my opinion, bring the case within 
s. 100, even as qualified by s. 99. This 
was the view taken in a somewhat ana- 
logous case, Jhakri Chamar v. Emperor (1), 


(9) 17 Ind. Oas. 1001; 13 Or, L. J. 905; 160 L J 
440(F, B.) 
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decided by a Full Bench of the 
Calcutta High. Court. In my opinion, 
therefore, the accused was entitled to an 
acquittal, I accordingly allow the appeal, 
set aside conviction and sentence of the 
court below and acquit the appellant, B. 
Suraj Narain, of the offence under s. 304, 
Indian Penal Code. His bail will be dis- 
charged. 
N. Conviction set aside. 
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= PATNA HIGH COURT. 
Criminal Revision Petitions Nos. 319 and 320 

of 1933. 

July 25, 1933. 

ROWLAND, J. 

JAGDAT SINGH AND ANOTHER— 

PETITIONERS 

VETSUS 
EMPEROR—OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss 193,199—Burden of 
proof of offence— Duty of prosecution —State of mind 
of accused at time of making declaration. 

In prosecutions under ss. 193 or 199, Penal Code, it 
is not sufficient for the prosecution to show that the 
statement is falee and thus throw a burden of proof on 
the accused to establish good faith asa defence, but 
the prosecution must show affirmatively the know-~ 
ledge of the accused that the evidence given or decia- 
ration made was false or his belief in its being false or, 
absence of a belief in its truth. Shahzad Khan v. 
Emperor (1) and Emperor v. Mohamad Ishaq (2), 
followed. 

The real question in such casesis of the state of 
mind of the accused at the time of filing the declara- 
tion. 

Criminal Revision from an order of the 
Sessions Judge, Patna, dated’ the 9th of 
June 1933, affirming that of the Deputy 
Magistrate, Patna, dated the Ist of April, 
1933. 

Messrs. S.P. Varmaand I, B. Saran, for 
the Petitioners. 


The Government Pleader, for the Crown. 

. Judgment.—These are two applications 
in revision, the one presented by Kamala 
Saran Singh and. the other by Jagdat Singh, 
hisson. The latter has been convicted 
under s. 199 of the Indian Penal Code and 
the former under s. 193 and each sentenced 
to undergo four months. I shall take up 
first the case of Jagdat, because the whole 
proceedings arise out of an affidavit sworn 
by him on l4th July, 1932. The affidavit 
contained an averment of fact which has 
been found to be false and the only ground 
which could be taken for him in revision was 
that the circumstances ofthe case ‘would not 
support a finding that he had made a state- 
ment which he knew or believed to be false 
or which he did not believe to be true. In 
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a recent Criminal Revision No. 295 of1933: 
Shahzad Khan v. Emperor (1), Ihave pointed: 
ont following Emperor v. Muhammad Ishaq 
(2) that in prosecutions under 8.193 or 199 it: 
is not sufficient for the prosecution io- show., 
that the statement is false and thus throw- a 
burden of prcof on the accused to establish 
good faith as a defence, but the prosecution 
must show affirmatively the knowledge that- 
the evidence given or declaration made was 
false or else beliefin its being false or 
absence of a belief in its truth. I propose 
therefore in this case to take the course of 
examining the facts to see whether they will 
support the inference that accused at the 
time of swearing the affidavit knew it tobe 
false, believed it’ to be false or did not believe 
it to be true. | l 


The affidavit was filed ina suit which had 
been instituted on 23rd May, 1931, and was 
about ripe for hearing. The substance of 
the affidavit was that 75- rent receipts had 
been filed in the Collectorate in a_ partition 
proceedings; that the deponent had taken: 
those receipts back from the Collectorale 
and had on thesame date filed them with 
the plaint; that they are not found on the 
record, nor is any list found. The deponent 
suspects * the opposite party of being 
responsible for their’ disappearance, applies 
{o have a search made for them and to ‘call 
for the-counterfoil or other village papers 
from the opposite party. Search was made 
for the documents, but’ they were not forth- 
coming anywhere in any. of the Civil Court 
Offices. ‘The opposite party on 20th July, 
1932, declared that his counterfoil hooks were 
lost: and thereafter presented a petition on 
- 17th August, 1932, for proceedings to he 
taken, under s; 4716 -forthe prosecution of 
Jagdat. Thereafter enquiry being made 
from, the Collectorate Batwara Office it was. 

sarnt on 7th September, 1932, that the 
receipts had never been withdrawn at all 

and ‘were still lying in that office. It is 

difficult, to suppose that at the time of 
filing the affidavit Jagdat was aware that 

the réceipts were still lying in the Batwara 
Office. If he had known that, any reason- 
able man would’ be expected to take the 
simple course of getting them back and 
presenting them.in the court of the Munsif. 
‘A dat,in his affidavit was referring toa 
matter said tohave taken place fourteen 
months. previously and it has transpired 
that there was some confusion in connection 
with the taking back. of receipts from the- 
Batwara Office, In the partition proceed- 
- l4k. Cas. 857. e 
f 9 2 eae sA 362; 12 A L F550. - 0S5 
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ings Kamala Saran and Jagdat were of one. 
party along with Ramnarain Tetar, Ramdas 
and Narain, Singh and were represented by: 
one Mukhtar, Babu Chotay. Lal whose. clerk 
wrote oùt a petition for the return of receipts 
that had been filed and which is, Ex. 22. In 
this petition the name of Kamala Saran 
does not appear, and the clerk says that the 
petition was, intended to, be on behalf eof 
him as well; that it, was prepared on instruc 
tion from Jagdat; and that it was, only: “by 
oversight. that Kamala Sarang name was. 
omitted. This is in, itself not improbable, 
but the witness, appears to have KANAN 
his testimony by-some of the other state, 
ments. which he has, introduced in it, 
Jagdat unfortunately. was not content, to 
admit that his memory was at- fault and thah 
the receipts had been filed, but set,@p, a case, 
that some receipts had in factbeen filed though 
not the identical. ones which had, been used 
partition proceeding: This. tha 
learned Sessions Judge has found on the 
clearest evidence from the ministerial 
officers of. the Civil Couris to be false; but it 
is supported by; the Mukhtan’s, clerk. who 
backed it upin the Munsif’s Court by.even 
producing » Register with an acknowledg- 
ment by Jagdat of having received soma 
receipts. The entry inthe Register is dated 
19th May, and this again does not .suppors 
Jagdat’s statement in his affidavit that he 
got back the receipte on the same day op 
which he filed -them with the plaint (è. e, 
on 23rd: May) a statement which he subse: 
quently. varied, saying that the receipts wera 
filed later than the plaint. The real 
question in Jiagdat’s case, however, is of hig 
state of mind at the time of filing the 
affidavit. In my opinion, the circumstances. 
donot support an inference that at the time 
he either knew or believed his statement, to, 
be false or didnot believe it to, be true. | 
think that when he- asked forsearch to -þa 
made in the office, it is most probable that 
the receipts would be found there. And his 
subsequent conduct in setting up a defence 
which is not true and was not supportable 
does not really conclude the matter 
against him in respect, of his state of mind 
at thetime of the affidavit. I think, there. 
fore that Jagdat should have been giventhe 
benefit of the doubt and acquitted and his 
application is accordingly allowed and ¢opn- 
viction and sentence set aside. 

“TI now turn to. the case of Jagdat’s father 
Kamala Saran Singh (Criminal Revision No. 
320 of 1933). He did not swear an 
affidavit, but the charge against him arises 
cut of his deposition in the Munsif’s court 
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‘on 15th August, 1932. In the course of this 
deposition he deposed that his son (who ‘was 
the person doing the pairvi in the case) 
withdrew the receipts from the Batara 
‘Office and filed them in thesuit in the 
witness's presence, in the presence ofthe 
Registrar, and on the same day on which 
they were withrawn and the same day also’ 
on which the plaint was filed with a separate 
list of documents. In. ihe case of this 
accused J find it far more difficult to regard 
it as a possibility. {hat he can have so 
deposed without knowledge or belief that 
his statement was false or that he could ‘have 
believed that it was true. There is nothing to 
show that Kamala Saranhad had any occa- 
sion whatever to have anything to do withthe 
withdrawl of the receipts or the presenta- 
tion of the plaint. What he says in his 
doposition appears to be sheer invention 
made up in order to back up hisson. He 
may have believed that what his.son said 
‘was true, but he can hardly have believed 
the transaction to have happened in his 
presence when it had never happened at all. 
‘In this case I do not think that in revision I 
‘ought to interfere with the conviction. 
His coiviction is therefore maintained, but 
the sentence, Î think in the circiimstances of 
this case, is severe. 
to pay a fine of Rs. 100 (Rupees one hundred) 
only, in default rigorous imprisonment for 


six weeks. The order ofthe court below is 
modified accordingly. oot oh oe 
N. Order modified. 


RANGOON HIGH COURT. 
Special Second Civil Appeal No. 248 cf 1932, 
i February 28, 1933. 


| BAGULEY, J. 
MAUNG KYAW HLAING — APPELLANT 
4 ° versus 
K. N.N.S. P. CHETTYAR Firsu— 
RESPONDENTS... 


_ Civil Procedure Code (Act V öf 1909), O. VI, 
r: %,0.IX, r. 13—Dismissal of application, to set 
aside ek parte decree—Suit to set aside decree on 
ground of fraud—Maintainability—Fraud to be al- 
leged clearly and specijically set out in plaint. 
„After a defendant has failed to get an ea parte decree 
‘set aside on the ground of non-sérvice of summons he 
‘can file a.suit to bave the decree set aside on the 
ground of fraud. Ifa suitis brought to set asidė-a dé- 
cree on the ground, that it was obtained by fraud, the 
plaintiff must clearly and specifically set oat the fraud 
that is alleged and prove it definitely. Radha 
Paman Shaka v. Pran Nath Roy (1),Khajendra Nath 
Mahato y. Pran, Nath Roy,.(2);, Dwarka Prasad. y. 
‘Lachman Das (3), Manche yl, Y. Abdul Aziz Rahman 
(4) and Gopatar v. Abdul Aziz’ (5); Têlferred to. ~~ 


7 MAGNE K¥AW mLathe vi ‘CuRfrrar BIRA, 
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"= Special ‘Secind- Civil-Appeal against the 


decree of the District Judge, Pyapon, dated 
the 13th September, 1932. ; 
Mr. U Tha Kin, for the Appellant. 
-- Mr. Basu, for the Respondents. 
- “Judgment. - The respondent firm brought 
‘suit on a promissory note against Ma Thaw 
Ka and Maung Kyaw Hlaing. Summons 
was reported to have been served on tHe 
defendants, but they did not appear, šo 
the suit was ‘decreed ex parte. Ma Thaw 
Ka and Maung Kyaw Hlaing then filed an . 
application: for setting aside the ex parte 
decree on the ground that they ‘had not 
been served with summons. The plaintiff èx- 
pressed ‘his willingness for the decréetobe 
bet aside if the defendants furnished secu- 
rity. On 28rd February, 1932, they, - were 
given time until 4th March, 1932, to- furnish 
security, but as they failed to doso tke 
application -fór re-opening was, dismissed 
With costs. After this Maung Kyaw Hlaing 
alone filed a suit from which the present 
appeal arises, asking that the ex parte de- 
cree beset aside onthe ground of fraud. 
The trial Court held that the suit was 
maintainable and ultimately declared the 
decree null and void as against Maui 
Kyaw Hlaing. On appeal the learned Di- 
trict Judge held that the plaint was hót 
sufficiently stamped and that the sait WAH 
not maintainable because the decree Was 
really a consent decree because the present 
plaintiff had allowed the application for 
re-opening to be dismissed because he did 
not furnish sécurity. Further on the facts, 
he was of opinion;that summons had been 
served, so he allowed the appeal and. dis- 
missed the suit. Hence the present appeal. 
The first point for consideration is whe- 
ther a suit of this kind will lie, that is to 
say, whether after a defendant has failed 
to getan ex parte decree set aside on the 
ground of non-service of summons he can 
file asuit to have the decree set aside on 
the ground of fraud. That a separate suit 
will lie, even when an application for 
‘setting an ex parte decree has been diš- 
missed, seems clear: vide Radha Ramah 
Shaha v. Pran Nath Roy (1), a Privy Counéil 
case; Khafendra Nath Mahato v. Pran 
Nath Roy (2), another Privy Council.. casé; 
Dwarka Prasad.v. Lachhman Das (3) and 
Munshruff. v, Abdut Aziz Rahman (4). 
. The next: point for consideration is whe 
ther on the present plaint the decree could 
(1) 28 O 475; 5 OWN 757. ou. 
(2) 290 395; 291 A 99: 8 Sar. 966 (P. CS. 
(3) 21 A 289; (1699) A W.N 6 


(4) 104 Ind. Cas. 313; AIR 


(pee 
1927 Rang. 281; 5 R 
471; 6Bur.L J 148, : 
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have been set aside. The plaint in the 
present case is drafted very badly. In para. 
2 it is stated that the Chettyar firm obtain- 
ed an ex parte decree against Kyaw Hlaing 
and Ma Thaw Ka onthe ground that the 
plaintiff and Ma Thaw Ka were served 
with and refused summons and that the 
plaintiff was a major 
execution of the promissory note. There is 
no allegation of any kind in the original 
case as to the majority or to the minority 
of the plaintiff and the ex parie decree 
was obtained on the allegation that the 
defendants executed the promissory note on 
the ground that they were served and re- 
fused summons. Paragraph 3 of the plaint 
sets out that Kyaw Hlaing wasa minor 
at the time of execution of the promissory 
note, that summons in the suit was never 
. served on him nor that he ever refused ser- 
vice of summons and that as such defend- 
ant No. 1 obtainedthe ex parte decree by 
fraud. Had the trial Court been conver- 
sant with the case of Gopatur v. Abdul 
Aziz (5) it would either have rejected the 
plaint or directed an amendment, In this 
case it is laid down that if a suit is brought 
to set aside a decree onthe ground that it 
was obtained by fraud, the plaintiff must 
clearly and specifically set out the fraud 
that is alleged. The plaint in the present 
case falls very far short of setting out clear- 
ly and specifically the fraud alleged. 


My attention has been drawn to many 
cases as to what kind.of fraud will allow 
a decree to be set aside as obtained by 
fraud and in what action that fraud must 
have been practised, but I do not think it 
is necessary to deal with them in detail. 
What the plaintiff really tries to make 
out is thatthe agent of the plaintiff firm 
induced the process-server to make a false 
report thatthe defendants refused to accept 
service of summons, and although the trial 
Court accepted the plaintiff's evidence on 
this point, the lower Appellate Court reject- 
ed it andI entirely agree withthe lower 
Appellate Court’s view of the evidence of 
this fraud alleged. It was for the plaint- 
iff to prove that the firm’s agent had 
practised fraud. [His Lordship considered 
the evidence andconcluded:; The plaintiff, 
as I have said, has got to prove definite- 
ly the fraud alleged against the defendant 
firm and it seems to me quite clear that he has 
failed to prove it. His suit therefore was 
' rightly dismissed by the lower Appellate 


(5) 133 Ind.Cas, 487; AI R 1931 Rang, 212; 9R 
135; Ind. Rul, (1931) Rang. 263. 
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Court, and this appeal is dismissed with . 


costs. 
N.-A. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. : 
Second Civil Appeal No 1775 of 1929. 
June 6, 1932. 
Bennet, J. 
KRISHNA MURARI LAL—Derenpant >- 
— APPELLANT 


VETSUS 
DIXIT CHATURBHUJ —PLAINTIFR — 
; RESPONDENT. 

Tort —Negligence—Contributory negligence, tests of 
~—Suit for damages for injury caused by negligent 
act of defendant—Plea of contributory negligence, 
when effective—Question as towhether plaintiff is 
ae of contributory mnegligence—Question of 

act 

The negligence which isto’ preclude a plaintiff 
from recovering in an action for damages for injury 
caused by the negligent act of the defendant must 
be such as that he could, by ordinary care, haye avoided. 
the consequences of the defendant's negligence, 

In a suit for damages for injury caused to the 
plaintiff's bitch, it appeared that the bitch was stand- 
ing on the road easing at the time the defendant's lorry 
approached, that the defendant did not consider it 
worth his whileto stop the lorry for the bitch, and 
that the lorry collided with the bitch which caused it 
injury: 

Held, that the mere fact that the servant of the 
plaintiff who had taken the bitch out was not 
on the spot, was not sufficient negligence to prevent 
the plaintiff from recovering damages under the 
circumstances ofthe case. In re Rabenfels (1), Nami 
Bala Sen v Auckland Jute Co, (2), Radley v. 
London & N.W Ry. (3) and Davies yv Mann (4), relied 
on 

In a suitfor damages the question as to whether 
a plaintiff was guilty of contributory negligence is a 
question of fact. ; s 

Second Civil Appeal against the decision of 
Additional Sub-Judge, Etawah, dated the 
15th March, 1929. 

Mr. Baleshwari Prasad, for the Appel- 
lant. 

Mr. Shiva Prasad Sinha, for the Respond- 


ent. i 


Judgment.—This is a second appeal 
by the defendant against a decree of the 
lower Appellate Court awarding the plainte 
iff Rs. 200 damages for injuries caused 
to the Red Setter bitch of the plaintiff. 
It is common ground that the motor lorry 
driven by one ofthe defendants and owned 
by both the defendants collided with the 
bitch of the plaintif and caused some 
injury to that bitch. The finding of fact 
of the court of first instance was that the 
bitch had caused the accident by suddenly 
rushing acrogs in front of defendants’ lorry, 
and that it was not possible for the defend- 
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ants to stop the lorry. The Munsif, there- 
fore, dismissed the suit of the plaintiff. 
The lower Appellate Court came to the 
opposite conclusion that the bitch did not 
rush across the road but that the bitch 
was standing on the road easing at the 
time that the lorry approached it, that the 
defendant did not consider it worth his 
while to stop the lorry for the bitch, that 
at a speed at which the lorry was going, 
10 to 12 miles an hour, it could be instantly 
stopped dead if the-driver wished to stop 
it. 

“But apparently he did not choose to spend two 
minutes and hoped the dog would get out unscath- 
ed from under the lorry.” : ; 

It, therefore, held that the respondent 
driving the lorry was negligent in running 
down the appellant's dog. The first ques- 
tion argued was that there was cuntribu- 
tory negligence on the part ofthe plaintiff 
and learned Counsel referred to 
the case of In re Rabenfels (1) at page 767*. 
In this case a quotation was made from a 
ruling reported as Nami Bala Sen v. 
Auckland Jute Cu. (2), (at page 6107) 
laying down what amounted to contributory 
negligence as follows: 

“Where the negligence of the plaintiff or that of 
the defendant is the sole cause of the accident the 
matter is free from doubt. But difficulty may arise 
where the accident is caused partly by the 
negligence of the plaintiff, and partly by that of 
the defendant. In such circumstances it becomes the 
the duty ofthe Court toendeavour to ascertain whe- 
ther the negligent act or omission of the plaintiff, 
or that of the defendant, was the cause of the 
accident. If the Court finds itself unable to discover 
to what extent the negligence of the plaintiff or that 
of the defendant contributed to bring about the 
accident, the defendant is entitled to succeed, for 
in pari delicto potior est conditio defendantis. On 
the other hand, though the plaintiff may have been 
guilty of negligence and although that negligence 
may in fact have contributed to the accident, yet if 
the defendant could, in the result, by the exercise 
of ordinary care and diligence, have avoided the 
mischief which happened, the plaintiff's negligence 
will not excuse him” per Lord Penzance, Radley v., 
London & N. W. Ry. Co. (3). 

Inmy opinion the question as to whether 
a plaintiff was guilty of contributory 
negligence is a question of fact, and it 
is a question which it was for the lower 

- Appellate Court to determine, that is, it 
wasa question of fact as to whether ihe 
accident was caused partly by the neglig- 
ence of the plaintiff and partly by the 

(1) 121 Ind. Gas 312; A IR 1930 Oal, 97; 3r Or L} 
215; 56 O 763; Ind Rul. (1930) Cal. 104. : 

(2) 89 Ind, Cas 679; A I R 1925 Cal 893;52 O 
602 


(3) (1976) A O 754; 46L J Ex 573; 25 W R117; 35 
L T 637. 
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negligence of the defendant or whe- 
ther the accident was caused solely by the 
negligence of the defendant. It appears 
that in the present case the lower 
Appellate Court has found that the ac- 
cident was caused solely by the negli- 
gence of the defendant, This appears to 
me to be the meaning of the following 
passage: 

“Admittedly the place where the accident oc- 
curred is a busy thoroughfare of the town of Etawah 
and motor lorries frequently pass by that road, 
Obviously an owner ofa valuable dog is expected to 
allow his dogs on the thoroughfare leashed and 
properly attended. But neglect of tbis alone 
would not contribute to the negligence of the other 

arty.” 

A Th was further argued by the learned 
Counsel that the lower Appellate Court had 
misinterpreted the evidence for the defence. 
[After considering evidence whether the 
dog was standing on the road, His Lord- 
ship proceeded:. Onthis evidence I think 
that the lower Appellate Court came to 
the correct finding that at the time of the 
accident the dog was standing on the 
road and that the accident was caused 
because the defendant driving the lorry 
did not choose to stop the lorry on account 
of the dog. Now the contributory negli- 
gence stated to exist on the part of 
the plaintiff was that the dogboy Ajudhi 
of the plaintiff was not presentat the time 
of the accident. This dogboy had taken 
the dogs of the plaintiff out and apparently 
he was not at the spot. Further it was 
stated that the dog was not onthe leash. 
It is not easy to see how adog can get 
exercise if he is taken out on aleash, 
but I donot think this point is of much 
importance. It is not shown how if Ajudhi 
had been present his presence could 
have prevented the accident. It is sug- 
gested by Counsel for defence that Ajudhi 
could have dragged the dog from in front 
ofthelorry. No evidence was put forward 
in cross-examination or otherwise on the 
record to prove this suggestion. I think 
the suggestion israther an improbable 
one and it cannot be accepted without 
evidence in proof as it is certainly not 
obvious. I think therefore. the lower 
Appellate Court was correct in-finding that 
there was not contributory negligence on the 
part of the plaintiff. Reference has 
also been made by learned Counsel for the 
respondent to the ruling. .reported as 
Davies v. Mann (4) where the plaintiff 
had a donkey which had itg forefeet 
fettered and the servant of the defendant 


A (a) (1842) 10M & W 546; 12 L J Ex 10; Jur, 
DS. ` 
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“Giiving a waggon Gollided with ‘the donkey 
‘and killed it. The rule laid down was: 

that the négligence which is to preclude, a 
“plaintif from rédovering in an action of this nature 


üst be’such as that he ‘could, by ordinary care, have 
-avoided the consequences of the defendant's negli- 


genee o; 
„In the actual case applying this rule the 
“Court found : ; 
“Although the ass may have been wrongfully 
“there, still the defendant was bound to go along 
“the road at such 2 pace as would belikely to pre- 
"yent mischief. Were “this not so, a man might 
_justify the driving over gcods left ona public high- 
“Way, or even over aman lying asleep there, or the 
„purposely running ‘against a cariiage going on the 
wrong side of the rea 
.. Lasked learned Counsel for the appel- 
‘jant whether on his view ofthe law the 
driver of a motor vehicle would be entitled 
‘to drive against cattle : which. were 
‘standing in the roadway and he stated 
that. the answer was in the affirmative. 
“He was unable to show any authority for 
this. proposition.. I think that the principle 
-of the ruling in question applies to the 
‘present case “and that. the negligence of 
‘the plaintiff, whatever it may have amount- 
ëd to, was not sufficient. negligence to 
“prevent the plaintiff recovering -damages 
under ‘the circumstances of “the - present 
case.’ (Here His Lordship - considered {he 
‘evidence on {he question of damages and 
proceeded]. Ünder these circumstances I 
do not, think that the damages awarded 
were excessive. Accordingly I dismiss 
‘this appeal with costs. . Application was 
made for a Letters Patent . appeal, No 
gathority was shown forthe law expressed 
“by the appellant’s Counsel, ‘and therefore 
Tdonotthink there is any matter which 
gan be laid before a Bench to contradict 
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AELAFIABAD HIGH COURT: 
> Firét“Civil Appeal No. 132 of 1932. 
‘Dédem ber 15, 1932. 
NTAMATULLAH AND Kison, JJ. 
“CANTONMENT BOARD, AGRA— 
E JUDGÜENEDEBTOR—APPLIOANT 
z versus 
“path KANSMYA TAL— DrbREEHOLDÄR 

f 7 Opposite Party. 

“Cail - Phdbediire: ‘Code, (Act V of 1908), "s: 9—~ 
“Matters rejating te valuation etè by Cantonment 
1Board—Civil: Courts, iff have, ; jurisdiction, guer— 
Decree “passed. by Civil Court, if ultra vires—Deéeree: if 
can be ezecuied— Cantonments Act (II of 1924), ss. 


8h, 88. 


‘GanTONMNT BOARD, GRA v. KANHATYA Eat. 


‘obtained by Kanhaiya’ Lal ‘against 


ra; 
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. Under the ‘Can tdnmenta Act, the “jorigdictidn i òt the 
Civil Court is excluded ih all matters relating ‘to 
any valuation, assessment, liability „to assessment Or 
taxation bya Cantonment Board. Any decree that 
may be passed by a Civil Court in such niattérs 
is, theréfore, wholly without jurisdiction ‘and 
ultra virés anid herce cainot be executed. Pale 


First Civil Appeal from the decision 
of Sub-Judge, Agra, dated the 12th Decem- 
ber, 1931. 

Messrs. P. L. Banerji and Benod Behari 
Lal, for the Applicant. 

Messrs. N. P. Asthana and G. Agarwala, 
for the Opposite Party. 

Judgment. - This. appeal. may | be 
described asthe last round in a protract- 


_ed fight that has been taking ‘plaice ‘bet- 


ween “Kanhaiya Lal and the Agraglantonh- 


“ment Board over the amount of “taxes to be 


assessed ‘on’ the premises occupied by 
the said Kanhaiya Lalin the Agra Can- 
tonment. The Cantonment Board is the 
appellant in this case and the appeal arises 
out of proceedings in execution ‘of a Eo 
the 
Board. On Ist August, 1919, ʻa léase’ ‘of 
certain land within the Cantonment aréa 


in Agra was granted to Kanhaiya Lal by 


the Officer Commanding , Agra Division, on 
behalf of the Secretary “of State for a period 
of 25 years. Condition 7 (2) of the lease 


“was in the following terms:— 


“That the lesses, will keep separate. ahd proper 
accounts of the income arising, from the premises 
hereby demised and the buildings ‘érécted thereon 


-and that the same ‘shall be accessible at all Tea- 


“person 


Sonable 
uly authorizéd ‘in that behalf for the 


imes to, the ‘Cantonment, ae or any 
purpose ‘of inspection, examination, Č hecking and 


‘copying. ` Taxation imust be. , based upon the net 
Profit of the lessée while in’ occupation of the 
sarai“ 


The taxes to which the prêmises are liable 


“under the Cantonments Act, 1924 and notifi- 
.-Gations issued thereunder are house tax,water 


tax and conservancy tax. The basis of the 
tax assessment is the ‘annual value” of the 
building. “Annual value,” as applicable 
to the building in question is ‘defined in 
s. 64 of the Act. to be:— |, 

“the gross annual, rent for which, such, ‘building 
. . . is actually let, or where the building , a oid 
notlet. ; < might” teksonabiy be expected +0 ba-let 


“from: year to year. 


The assessment to the various taxes ‘pay 


‘able by Kanhaiya Lal in respect of his 


premises was made accordingly. Kanah= 
aiya Lal claimed that the Cantonment 
Board was bound by the clause in the lease 
that taxation must be based on the net 


profits of the lessee while in occupation óf 


the sarai. He accordingly instituted Suit 
No. 34 of 1927 in the court‘of the Btthordi« ` 
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nate Judge, Agra against the Cantonment. 


Board in which he prayed for a declaration 


inter alia that the condition in the lease: 


for payment of house and water taxes on 
the net income is binding onthe defendant’ 
Board and thatthe Board is notentitled to 
realize from. him more than Rs. 
mensem as conservancy tax. He also prayed 
foan injunction restraining the Board. from, 


demanding and realizing morethan ib is- 


entitled to recover underthe terms of hig 
agreement. The learned Subordinate Judge 
decreed the claim for declaration that the 
clause of the lease with regard to the basing 
of the assessment to house and water taxes; 
onnet income was binding on the -Bodrd 
and for an injunction to this extent.: He 
dismissed the rest of the plaintiff's suit: 
The Board didnot appeal, but Kanhaiya, 
Lal appealed to this court in respect of the 
refusal of the trial Court to grant him a 
declaration and injunction that the Board 
was not entitled to realize more than Rs, 2 
per. mensem in respect of conservancy. 
tax. This appeal was heard-by a Division 
Bench of this court consisting of Banerji 
and King, JJ.,and was dismissed on the 
ground ‘that the Civil Court had no jurisdic- 
tion to question the liability of a person 
tobe assessed or taxed:and that the only 
method by which the plaintiff could chal- 
lenge the order: of the Cantonment Board 
wasas provided in the rules: måde under 
thé provisions of the Act for the assessment 
and collection of conservancy tax. ‘These 
rules provide for an objection to the Can- 
tonment Committee. Rule 11 provides ‘for 
an-appeal against the order of the Canton- 
ment authority, „while r. 15 lays down 
that 

“no objection shall be taken as to an assessment 
nor shall the liability of a person to be assessed 


or faxed be questioned in any- other manner or by 
auy-other authority than is prescribed under this 


rule.’ 

` Fortified by this decision with regard 
to the ‘conservancy tax the Cantonment 
Board, continued to assess Kanhaiya Lal to 
house and water taxes on the basis of 
gross rental. The latter appealed to the 
District Magistrate in accordance ‘with the 
provisions of s.84, Cantonment-Act on the 
ground that the decree of the Civil- Court 
in Suit No. 34 of 1927 wasbinding on the 
Board and the-Board could not, therefore, 
demand a higher rate of house and’ water 
taxes than it was 
under the terms of the decree. It- -was 
about thesame time that Kanhaiya Lal 
had made his application for the execution 
of the decree for injunction against the 
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entitled to demand - 
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Cantonment Board’ under O. XXI, r. 22, 
Civil Procedure Code, which has given rise 
tothe present appeal: Section 84, Canton- 
ment Act,empowers the Officer hearing the 
appeal if he entertains a reasonable doubt 
astothe liability to or the principle of 
assessment of tax, to refer the matter 
for the decision of the High Court. Under 
this provision the District Magistrate of 
Agra referred the matter to this court. 
The reference came up before a Division 
Bench ofthis court consisting of Mukerji 
and Bennet, JJ. The answer given by this 
court to the reference was that: 

“The QOantonment Board .is authorized to assess 
the assesses for purposes of house tax and water 
rate, and other taxation if necessary, on whatever 
basis is legal under the law and rules forthe time 
being. The Cantonment Board is not limited in 
any way by cl. 7 (2) in the. lease in question 10 
make its, basis of taxation.on net profits” _ 


+ 


The learned Judges who decided the re- 
ference ‘expressed ‘themselves as being. 
in entire agreement ‘wita the ‘view taken by. 
the Bench that decided the Kanhaiya Lal 
appeal astothe civil Court having, no; 
jurisdiction to intérfere with the assess- 
ment made by the Cantonment Board. They 
pointed out that s. 84 of the Act provides - 
for an appeal to the’ District Magistrate or 
to such other officer. as may be empowered 
by the Local Government in this behalf. and - 
that s: 88 provides that the order of the ap- 
pellate authority shall be final. They 
considered that these provisions in the 
Act “also impliedly barred ` the jurisdic- 
tion of the Civil Court and that therefore, 
the decision ofthe Subordinate Judge in 
the civil suit in question’ isa décision 
whichis altogether without jurisdiction and 
of no effect. The application -for execution 


. of the decree of the Subordinate Judge 


was made by Kanhaiya Lal on 12th 
‘November, 1931, and the order under appeal 
rejecting the objection ofthe Board and 
asking the Cantonment Board; 
“to observe and comply with the decree not to realize 
in excess of the agreement” 

was passed on 12th December, 1931. This 
order, which is the order under appeal, was 


- passed before the decision of the reference 


referred to above. It is clear to us that the 
appeal must be allowed. We are in entire 
agreement with the view already taken by 
two Benches of this. court that the jurisdic- 
tion of the Civil Court is excluded in all 
matters relating to any valuation, assess- 
ment, liability to assessment or taxation 
by.a Cantonment Board.-It-is contended on 
Behalf of the respondent that the *Canton- 
ment Board iwas competent to make a 
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composition of the house and water 
taxes and that Kanhaiya Lal was entitled 
to ask the Civil Court to enforce such a com- 
position agreement. To accept this conten- 
tion would be to allow an evasion of the 
provisions of the Act, by which the jurisdic- 
tion of the Civil Court is excluded in 
matters relating to Cantonment taxation. 
It is clear to us that the only way in which 
Kanhaiya Lal could seek to enforce the 
terms of his lease with regard to the basis 
of taxation was to appeal from thé order of 
assessment to the District Magistrate, which 
he has done, but without success. It is 
further contended that there being a sub- 
sisting decree against the Cantonment 
Board passed by a Civil Court the validity 
of the decree cannot be challenged in exe- 
cution proceedings. We have, however, 
held in agreement with the two other 
Benches of this court that -the decree was 
wholly without jurisdiction and ultra vires. 
The Cantonment Board, is therefore, justi- 
fied in asking the court to ignore it as ifit 
were non-existing. Such a decree cannot 
be put into execution. We accordingly 
allow the appeal. In all the circumstances 
of the case we direct that the parties do bear 
their own costs in both courts. 

A. Appeal allowed.’ 


_ _ ‘LAHORE HIGH COURT. . 
Criminal Revision Petition No. 1566 of.1932. 
March 3, 1933. 

Broapway, J. 
ZULFIKAR AND aNnotsER—Convicts— 
PETITIONERS 
versus ` 
EMPEROR — RESPONDENT. : 
Penal Code (Act XLV of 1860), s. 84—Applicabili- 
ty of —Inference of common intention. 
hen two or more persons set on to assault another 
armed with hatchets and dangs, it may Safely be 
assumed that their common intention is to give him 
a thorough beating, and if may also safely be assum- 
ed that all are cognizant of the fact that the hatchets 
will be used and that very serious injuries are likely 
to be inflicted. Section 34, Penal Code, applies to the 
case. 


Oriminal Revision Petition from an order of 
the Sessions Judge, Mianwali, dated the 24th 
October, 1932, affirming that of the Magis- 
trate, First Class, Mianwali, dated the 
30th September, 1932. __ 

Malik Mohammad Amin, for the Petition- 
ers. 

Mr. Ganesh Datta, for the Government 
Advocate, for the Crown. . 

Judgment.—One Abdul Haq was either 
carrying on a liaison with Musammat Mirai 


`- ZÜLFİKAR V, EMPEROR. 
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as he stated in thé First Information Report, 
or, as he stated in court was suspected of 
doing so. Musammat Mirai is the sister of 
Abbas Khan and the cousin of Zulfikar. 
On thé 9th June, 1932, Abdul Haq was 
beaten. He received an injury on the head 
which was skin deep and an incised wound on 
his right arm, and a bone of his leg was frac- 
tured. He also received 14 other simple 
hurts. Five persons in all were charged 
with having assaulted him, including Ab- 
bas and Zulfikar; andin the First Informa- 
tion Report, he named three persons as his 
eye-witnesses. At the trial, however, he 
did not produce these eye-witnesses, alleg- 
ing that they had been won over by the 
opposite party and instead produced a man 
named Ghulam Mohammad. : 

Of the five persons tried, Alfbas and 
Zulfikar alone were found guilty of having 
taken part in the assault and were con- 
victed under ss. 324 and 325, Indian Penal 
Code, and sentenced to two years’ rigorous 
imprisonment each. They appealed and 
the learned Sessions Judge dismissed their 
appeal basing his findings entirely on the 
story told by Abdul Haq, supported by the 
medical evidence which showed that he had 
received seventeen injuries. 

It has been found that Abbas only struck 


-one blow which caused the head injury. 


An axe was said to have been used but 
apparently it was the blunt end of it. 
Zulfikar was said to have been armed with 
a dang only and therefore could scarcely be 
held responsible for the incised injury on 
the arm; he may have caused the fracture 
ofthe leg. 

The case is not a satisfactory one but 
notice has only been issted with regard to 


. sentence and the applicability of s. 34 of 


the Indian Penal Code. When two or more 
persons set on to another armed with 
hatchets and dangs it may safely be as- 
sumed that their common intention is to 
give him a thorough hiding, and it may 
also safely be assumed that all are cogni- 
zant of the fact that the hatchets will be 
used and that very serious injuries are like- 
ly to be inflicted. In these circumstances 
I think thats. 34 of the Indian Penal Code 
has rightly been applied but, in the cir- 
cumstances of the case itself, I consider that 
the sentences are excessive. I, therefore, 
reduce the sentence in each -case to nine 
months’ rigorous imprisonment. 
N.-A. Sentence reduced, 
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= ALLAHABAD HIGH COURT: 
Civil Revision Application No. 339 of 1932. 
December 15, 1932. g 
IQBAL AHMAD, J. 
NATHU RAM—DEFENDANT APPLICANT 
VETSUS 
SALIM ABDUL KARIM—Ptatntirr— | 
Opposite PARTY, 

eCivil Procedure Code(Act V of 1908), 0. V, 
‘rr 6, 17, 0.IX, r 18—Service of summons—Mere 
delivery of summons—Whether complete service— 
Defendant refusing to sign acknowledgment—Sub- 
stituted service not effected—Iix parte decree, if 
can be set aside 

A simple delivery of a copy of the summons to 
the defendant does not make service. Ifthe de- 
fendant refused to append his signature to the 
summons itis incumbent on the process server 
to affix a copy of the summons to a conspicuo1s 
part of the house in which the defendant ordinarily 
resides, ig accordance with the provisions of O V, 
r. 17, Otvil Procedure Oode, without which the 
service cinnot be said to have beea a complete 
servic: Gopaldas Girdharilal v. Islu (l), dissanted 
from. 

Where however when a summons is personally 
delivered to the defendant he refuses to sign the 
acknowledgment and substituted service is not 
effected, though it isa mere irregularity the de- 
fendant is not entitled to have an ex parte decree 
passed against him set aside, if it be found that 
he knew or but for his wilful conduct he would have 
known of the date of hearing of the suit 


Civil Revision Application against an 
order of the Small Cause Court Judge, 
Aligarh, dated the 12th December, 1931. 

Mr. Panna Lal, for the Applicant. f 

Mr. M. L. Chaturvedi, for the Opposite 
Party. . 


Order. -This application in revision is 
directed against an order of the Small 
Cause Court Judge of Aligarh rejecting an 
application for the restoration of a suit 
filed by the defendant-applicant under 
O. IX, r. 13, Civil Procedure Code. It can- 
not be disputed that the provisions of O. IX, 
r. 18, Civil Procedure Code, are disjunctive. 
and toentitle a defendant to have an ex parte 
decree set aside he has tosatisfy the court 
either that the summons was not duly serv- 
ed on him or that he was prevented by any 
sufficient cause from appearing when the 
suit was called on for hearing. It is further 
to be noted that, in accordance with the 
proviso added to r. 13 by this court, an ex 
parte decree cannot be set aside merely on 
the ground of irregularity in the service of 
summons, if the court is satisfied that the 
defendant knew or but for his wilful con- 
duct, would have known, of the date of 
hearing in sufficient time to enable him to 
appear and answer the plaintiff's claim. 

In the present case the date fixed for the 
hearing of the case was 25th July, 1930. 


NATHU RAM V. SALIM ABDUL KARIM. 
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On 9th July, 1930, the process server deliv- 
ered a copy of the summons to the defend- 
ant-applicant in the court compound but 
the defendant refused to sign the acknow- 
ledgment and the process server then made 
a report to that effect to the court. The 
process server was examined as a witness 
in the case and he testified to this fact. It 
is contended by the learned Counsel for 
the applicant ‘that the summons was not 
duly served on the applicant. The object 
of serving summons is that the defendant 
may have knowledge of the institution of 
the suit in sufficient time before the date 
fixed for the hearing so that he may defend 
the suit, and the procedure laid down for 
the service of summons is intended to guard 
against fraud and ensure that the proper 
person has been served. There are three 
modes prescribed by the Code for serving 
asummons: (1) by delivering or tendering 
a copy of the summons to the persons in- 
tended to be served or to his agent or to any 
adult male member of the family of defend- 
ant, (2) by affixing a copy ofthe summons 
on the door of the defendant’s residence or 
place of business (O. V, r. 17, Civil Proce- 
dure Code); and (3) by effecting substituted 
service as laid down by O. V, r. 20, Civil 
Procedure Code. Ib is further clear that 
all availabe sepi to eifect personal service 
must be made before resort can be had 
to the provisions of O. V, r. 17, Civil Pro- 
cedure Code, and similarly substituted 
service can only be resorted to if the attempt 
to effect service in the first two modes has 
failed. It is further provided by O. V, r. 16, 
that when service is effected in the first 
mode noted above it is the duty of the pro-. 
cess server. to take the signature of the 
person to whom the summons is delivered 
or tendered (?) to an acknowledgment of ser- 
vice endorsed on the original summons.. 
If the person refuses to append his signa- 
ture then a copy of the summons is to be 
affixed toa conspicuous part of the house 
in which the defendant ordinarily resides in 
accordance with the provisions of O. V,r. 17, 
Civil Procedure Code. Having regard to 
the mandatory nature of the provisions of 
T. 17, Iam not prepared to hold that simply 
by delivery of a copy of the summons to the 
defendant the service of the summons .is 
duly made though the defendant refused 
to append his signature to the acknowledg- 
ment of service. On such refusal it isin- 
cumbent to effect service in the manner 
prescribed by O. V, r. 17, Civil Procedure 
Code. I, with all respect, am unable to 
agree with the decision in Gopaldas-Girdhq- 


1026 


rilal v, Talu, 46 Ind. Cas. 277 (4) in which it 
was held that whether summons hes been 
delivered or tendered to the defendant per- 
sonally : 
“the service is complete and no subsequent irregu- 
larity by the process-server......such as the omis- 
stor of the process-server to obtain the si mature of 
the defendant cant undo it.” 


The. learned Additional Judicial Commis- 
sioner who decided the case did not take 
into consideration the mandatory nature of 
the provisions: of O. V, r. 17 of the Code. 
Jn. the present case it is admitted on all 
hands that on the refusal éfthe defendant 
applicant to sign the acknowledgment no 
summons was affixed tothe door-cf the de- 
fendant’s house. There: is no escape from 
the conclusion, therefore, that the service of 
the summons was not duly made on the 
defendant-applicant, but the failure to 
effect service by affixing a copy of the 
summons to the door of the defendant’s 
residence was a mere: irregularity in the 
service of summons and simply because of 
that irregularity the defendant-epplicant 
was not entitled to have the ex parte decree 
bet aside, if it was found that he knew or 
but for his willnl conduct would have 
known of the date of the hearing of the 
suit. In the present case the learned Small 
Cause Court Judge has found that the de- 
fendant-applicant 


“had notice of the plaintiff's case on and after 19th 
July, 1930." 


This finding, in my judgment amounts to 
the finding that the defendant had: full 
knowledge of the date fixed for the hearing 
of the suit and that by the mere irregulari- 
ty in the service of the summons he was not 
prejudiced in any way nor prevented from 
defending the plaintifi’s claim. In view 
of this dnding the order sought to be re- 
vised-is perfectly correct and I dismiss this 
application with costs, 

` Application dismissed: 


A. 
(1) 46 Ind. Cae. 277. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1635 of 1939. 
7 _ February 14, 1933. 
__. -DALIP SINGH, J.~ 
CHHOTA—PLAINTIFF ~ APPELLANT 


. Do Bo i VETSUS < 

Musammat FIAZI— DEFENDANT AND ANOTHER 

f PLAINTIFFS— RESPONDENTS, 

Arbitration—Umpire—Difference of opinion- be- 
tween arbitratons—Power, of umpire to decide case on 
his own. opingon, ; | z 

There is nothing’ inlaw which prevents an umpire 
from deciding’ thé case’ entirely on his own opinion 


OHHOTA V, FIAZI. 
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when there is adifference of opinion between the 


arbitratorg. 

Second Civil Appeal from itge decree of 
the District Judge, Hissar ‘at Gurgaon, 
dated the 16th-July, 1932, reversing that 
of the Subordinate Judge, Fourth Class, 
Gurgaon, dated the 29th March, 1932, 

Bardar Partap Singh, for the Appellant. 

- Mr. Nanwa Mal, for the Respondents. °- 

Judgment.—The plaintiffs in this case 
sued for possession of a house alleging that 
they were the heirs of one Yusaf Ali, the 
husband of Musammat Fiazi defendant. 
They stated that MMusammat TFiazi 
had remarried and had, therefore, forfeit- 
ed her rights to retain the property. Various 
defences were raised which do not now 
concernus, but the main defence was that 
the matter in dispute between the” parties 
had been referred to arbitration and an 
award had been given and’, therefore, the 
plaintiff's, suit did nob He. The trial Court 
held that it was not proved that there was 
any valid reference to arbitration, that there 
was no valid award and it partially de- 
creed the plaintiff's suit. On appeal 
the learned District Judge agreed with all 
the findings of the trial Court, except -on 
this question of the validity of the reference 
and of the award. He held that it was 
proved that the parties had finally agreed 
to refer the dispute to four arbitrators, two 
appointed by each side, and an umpire, 
“Ib is not clear on the record how the 
umpiré was appointed but it is proved from 
the evidence of two arbitrators that Mus- 
ammat Fiazi and the plaintiffs nominated 
the four arbitrators and that they agreed 
to the umpire either selected by the execu 
tive committee of a Local Anjuman or 
possibly by the parties themselyes. Whi- 
chever way it was, the factum of the 
agreement is proved on the record by the 
oral evidence, which has been accepted by 
the learned District Judge. 


“The learned Counsel for the appellant 
contended, first that it was nob proved that 
Musammat Fiazi had ever agreed to the 
particular arbitrators and umpire. He next 
contended that it was not proved that the 
thumb-mark of Musammat Fiazi was het 
thumb-mark or in what capacity she had 
affixed her thumb-mark to the document. As 
rightly’ pointed out bythe learned District 
Judge these questions do not arise once it 
is held onthe oral evidence that there was 
ên oral agreement between the parties tō 
refer the matter to four arbitrators and an 
umpire, | 

` The next point raised by the learned 
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Counsel for the appellant was that the arbit- 
rators did not sit together. This is a 
question of fact and the learned District 
Judge has specifically stated thathe dis- 
believed theevidenceon-the point. 4; 

The learned Counsel next contended that 
it was clear fromthe award that what had 
happened was that when the four arbitra- 
fors disagreed with each other the umpire 
proceeded to give his own decision without 
considering the decisions of either group 
of arbitrators. I know nothing in law 
which prevents an umpire when there is a 
difference of opinion belween the arbitra- 
tors from deciding the case entirely on his 
own opinion. 

I, therefore do not see any force in the 
appeal, which is dismissed. No order as to 
costs as there was no argument addressed 
to me by learned Counsel for the respondent 
whichI have used inthis decision. 

N-A, Appeal dismissed. 


ed 


LAHORE HIGH COURT. 
Civil Revision Petition No. 244 of 1932. 
October 12, 1932, 
Jat Lart, J.  - 
AMIRA— DEFENDANT — PETITIONER 
versus 


JAGAN NATH - PLAINTIFF - RESPONDENT. 

Civil Procedure Code (Act V of 1908:;, O.V, rr. 12, 
1§ ~Remand—Notice of date fired served on Counsel 
but noton defendant—Suit decreed on default of 
appearance of defendant—Defendant not informed by 
igs Absence not intentional —Decree, if to be set 
aside š 

A suit having been dismissed,it was remanded by the 
High Court on appeal and the trial Court fixed a-date 
for the hearing of the case and notice was served on 
the Oounsel and not on the party (defendant) though 
notice was ordered to ba issued to both. On the date 
fixed the suit was decreed in default of defendant's 
appearance. It was urged on his behalf that as the 
duties of the Counsel had terminated on the dis- 
missal of the suit originally and that therefore, 
Counsel did-not inform thé defendant of the date: 
` Held, that the defendant's absence was not inten- 
tional but wasdue toabsence of knowledge of the 
date fixed and that the Counsel bona fide believed 
that the defendant would be personally served and 
would give him fresh instructions and hence the 
decree of the trial Court should be set aside 


Oivil Revision Petition for revision of the 
decree of the Judge, Small Cause Couri, 
Lahore, dated the 18th of December, 1931. . 

Mr. N.C. Mehra, for the Petitioner. | 

Mr. Parkash Chand, for the Respondent. 


Order. -A suit having been dismissed, it 
was remanded by this court on the ground 
that burden of proving discharge of 
liability lay on the defendant. The result 
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was- that the defendant had to produce 
evidence in support of his plea in the trial 
Court, ' 

The trial Court fixed a date for the hearing 
of the case and directed that notice should 
issue to the defendant and his Counsel. 
Notice was served on the Counsel but not 
on the defendant and on the date fixed the 
suit was decreed in default of defendant's 
appearance. It is contended on this petition 
for revision thatthe duties ofthe Counsel 
had terminated on the dismissal of the suit 
originally and consequently he did not 
inform the defendant of the date fixed in 
the trial Court and further that the court 
having ordered personal service on the defen- 
dant in addition tothe service onthe Coun- 
sel, the latter did not consider it necessary 
toinform the defendant specially as he was 
no longer expected to appear for the defend- 
ant without fresh instructions and fees, 
This latter contention appears to have 
force. It appears that the defendant's 
absence was not intentional but was due to 
absence of knowledge of the date fixed and 
the Counsel bona fide believed that the 
defendant would be personally served and 
would give him fresh instructions. 

Case cited by respondent's Counsel that 
servics on Counsel ina pending case is 
tantamount to service on the party have no 
application to the facts of this case. 

I accept the petition and setting aside the 
decree of the trial Court remand the case to 
it ‘with direction to proceed with it in 
accordance with law. Costs will abide the 
result. 

The parties have been directed by me to 
appear in the trial Court on the 2nd Novem- 
ber, 1932,when a date will be fixed by the 
trial Judge for the evidence of the parties. 


NA. Petition accepted. 


ee 


ALLAHABAD HIGH COURT. 
Criminal Appeals Nos. 461 and 
276 of 1932. 
February 11, 1933. 
YOUNG AND Bennet, JJ. 
EMPEROR—Parosscutoz 
versus ' 
FAUJDAR AND OTHERS— RESPONDENTS, . 

. Criminal Procedure Code (Act V of 1898 s. 162 — 
Evidence Act ‘I of 1872, s., 27—Statement of aceus- 
ed to Police Oficer falliny within s. 27, Evidence Act 
—Admissibility—S 162, Criminal Procedure Cole, 
whether overrides s 27, I2vidence Act. h 

The Legislature did not intend to ‘modify s, 27, 

Evidence Act, by anything provided in s. 142, Crimi- 

nal Procedure Code, and a’ statement made by an 
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accused -person which is admissible under s. 27, Evi- 
dence Act, does not become inadmissible because it 
was made to a Police Officer. |p. 1023, col. 2} 

‘Tividence Act isa special law and under s. 1 (2), 
Criminal Procedure Code, that Code will not override 
it in the absence of express provision to that effect. 
Lp. 1024, col. 1.) | 

Criminal Appeal from an order of the 
Sessions Judge, Ghazipur dated the 23rd 
February, 1932. à 


. The Government Advocate, for the 
Crown. : . 

Mr.. Jawahar Lal, for the Respondents. 

Judgment—Thisis an appeal by Govern- 
ment against the acquittal of three Doms, 
Faujdar, Sita and Balli of the offence of 
dacoity and also the appeal of four persons 
who have been convicted of the offence of 
dacoity, Ishri Kurmi, Shiva Gobind- Ahir 
‘Damri Gond and Dudnath Dusadh. These 
four persons have been sentenced to six 
years’ rigorous imprisonment by the.Sess- 
ions Judge of Ghazipur. A first report 
was made at5am.on 15th June,. 1931, 
at the Police Station, Ubhaonin Ballia dis- 
trict, which stated that a road dacoity 
had taken place. three miles away at 
ll r. m. onthe night-of]4th or 15th June, 
1931. The report was made by Ramkishore 
Lal, the complainant, and he stated that 
he was going ina bullock cart along with 
women. folk and his..wife’s.brother Adya 
Prasad‘ and three coolies from , his house 
towards Azamgarh, and ashe was passing 
along he-met four menon the ‘road with 
dathis and he:spoke to them about a ‘fire 
and they went on; but shortly afterwards 
when the cart was four furlongs from 
Bethara “Road Railway Station some 9 or 
10 persons ‘attacked the cart. with lathis 
and beat the Goolies who ran away ~ and 
beat the women folk and took away three 
trunks and some bundles, the stolen pro- 
perty being’ valued at Rs. 1,954. A very- 
detailed list accompanied the first report. 
of the property which had been stolen. 
The report also detailed the injuries which 
had been received by the women folk and’ 
by Adya Prasad and bythe complainant’ 
Ramkishore Lal, and also by the three- 
coolies. and ‘the... cartman. Medical ex- 
amination was made of the injuries on these 
persons, which were simple. Matas 

The first proceeding of the Policein this 
case'was to -arrest five persons who were: 
enemies of: the complainant and whom hei 
suspected. These five persons and 15 other - 
- under-trial prisoners were placed’ before a 
. Magistrate- on 30th June, 1931, for identi-’ 
fication and Ramkishore Lal and his mother 
Musammat ..Sukhrani and Adya Prasad 
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-five accused persons had nothing to 
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picked’ out a number of these persons. In 


fact in the case of Musammat Sukhrani she 
picked out nolessthan 9 persons, and Ram- 


-kishore , Lal picked out 6, and Adya Prasad 


picked out three, the number of persons 
then suspected being only five. Subsequently 
the Police cameto the conclusion that Meee 
0 
with this offence and they were dischargef. 
Information reached the Police of this 
offence through the prosecution witness 
Mahant Sant Sewak Singh and this witness 
says that one Balkishun Ahir of his village 
told him that he had got information about 
this dacoity from Ishri accused, who had 
taken part initand he repeated the in-. 
formation Ishri had given him, The Mahant 
sent for Ishri who repeated thig story. 
‘TheMahant communicated this information 
to. Ibrahim Mian and as a result Sub- 
‘Inspector Rafiullah Khan arrived on the 
third day of his sending the information 
and a search was made and Ishri took 
the party to his cattleshed and gave 


up certain property which had been 
concealed in an earthen . pot under 
some cow-dung cakes in the -cattle- 
shed. 


There were nine articles recovered, clothes 
and some silver churiesand a match box 
and these articles were identified as having 
been - stolen from the complainant in’ the 
dacoity' and itis not contested that they. 
were so stolen. On the same date, 3rd 
July, P. W. No. .5, Husain, gave up a 
bundle of property to the Sub-Inspector in 
the presence of search witnesses which he 
said that the accused Dumri had placed with 
him. This also contained property stolen- 
in this dacoity Gonsisting offour garments. 
On the next day, 4th July, P. W. No. 13, 
Jebodh gave up certain property which | 
he said was given to him by Sita accused’ 
to keep, and Bechu Bhar, P. W. No. 15 and 
Sukhdeo. Lal, P. W. No. 17, both. gave up. 
property which they said Faujdar accused: 
had giventothem to keep. Confessions were. 
recorded of Ishri. Shiva Gobind and Dumri 
giving a very full and detailed account of 
how this dacoity was committed on 8thand 
10th July. A Magistrate Mr. Shukla, was 
then deputed to.take these people to the 
scene of the - dacoity to -verify these 
statements. He arrived on the ‘scene’ 
on 18th-iJuly ‘and he _ unfortunately- ` 
adopted the procedure of going round with. 
all the four accused Ishri, Dudhnath,- 
Shiva Govind and Dumri and also the com-- 
plainant. He says that Ishri led the way 
and showed the different places, and the 
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other accused who there corroborated 
what Ishrisaid and Ramkishore, the com- 
plainant, also corroborated him with regard 
to the place. 

We consider the Magistrate should have 
taken each accused person separately so 
that it would have been apparent which 
place éach accused was pointing out. On 
this date the accused Shiva Gobinda point- 
ed out a place at a ruined house two 
furlongs to the south of a village, and when 
the place was dug an earthen pot was found 
which contained five articles of clothing 
which have been proved to have been taken 
in this dacoity. [His Lordship considered the 
evidence and proceeded:] As already noted, 
the pointing out of property by the Domsis 
not, inoyr opinion, clearly proved, but the 
learned Counsel Mr. Jawahar Lal argued 
on the supposition that if we were to accept 
the evidence of the Sub-Inspector on the 
point, this evidence would not be admissible. 
The evidence of Sub-Inspector Rafiullah 
Khan on page 54, line 18 is as fol- 
lows: 

“Then Sita took us to the house of Jebodh and he 
arked Jebodh hand over the clothes which he had given 
to him.” 

It was contended by learned Counsel that 
this evidence was not admissible because 
of Lhe provisions of s. 162, Oriminal Pro- 
cedure Code. 
contended that the evidence was admissible 
under s. 27, Evidence Act which states as 
follows: 

“Provided that, when any fact is deposed toas 
discovered in consequence of information received 
from a person accused of any offence, in the custody 
of a Police Oficer, so much of such information, 
whether it amounts to a confession or not, as 
relates distinctly to the fact thereby discovered, may 
be proved.” 

There is no doubt that s. 27 as it stands 
does cover evidence of this nature. Thishas 
been held by a Full Bench of this Court in 
the case of Queen-Empress v. Babu Lal (1) 
bya majority of four Judges against one. 
But the argument of learned Counsel 
is that subsequent to that Full Bench 
yuling the wording of s. 162, Criminal Pro- 
cedure Code, has been altered and this 
section now runs as follows: 

“No atatement made by any person toa Police Officer 
in the course of an investigation under this chapter 
shall, if reduced into writing, be signed by the 
person making it, nor shall any — such 
statement or any record thereof, whether in a Police 
diary or otherwise, or any part ofsuch statement or 
record, be used for any purpose (save as herein- 
after provided) at any inquiry or trial in respect of 


any offence under investigation at the time when such 


statement was made.” 


(1) 6 A 509; A W N 1884;229, ` - 
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On the other hand it was. 
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The argument of learned Coùnsel is that 
under this section a “statement by any 
person toa Police Officer” includes a 
statement by an accused person to a 
Police Officer, and that such a statement 
cannot be used for any purpose. There- 
fore he argues that a statement such as 
the one under s, 27, Evidence Act, is now 
barred from being given in evidence if 
it is made to a Police Officer, and he 
argues that the statement would only be 
admissible ın evidence if it was given to 
a person other than a Police Officer. There 
are in our opinion two defects in the 
argument of learned Counsel for the de- 
fence. Inthe first place s. 161, Criminal 
Procedure Code, deals with the examina- 
ticn by a Sub-Inspector or any person 
supposed to be acquainted with the facts 
andicircumstances of the case. The next’ 
section in our opinion deals withthe use 
of the statement made to the Sub-Inspector 
and it is not intended to include state- 
ments by accused persons. It is true that 
the words “no statement made by any 
person" are general and if they stood 
alone would include accused persons, but 
the statements of accused persons are 
governed bys. 164, which follows, and 
there are also provisions in ss. 24-27, 
Evidence Act, inregard tothe statements 
made by accused persons. Section 163 
repeats certain provisions ofs. 24, Evidence 
Act, and s. 164 makes provision for 
recording statements or confession by. 
witnesses or accused persons by a Magis- 
trate. 

Now we have to consider whether in 
regard to statements made by accused per- 
sons, the Criminal Procedure Code intended 
ins. 162, as amended by Act XVIII of 1928, 
to alter the provisionsof 8. 27, Evidence 
Act. Weconsider thatif the Legislature 
had intended to alter the provisions of s. 27,- 
Evidence Act, the Legislature would have 
repealed that section or amended it. 
We do not think it at all probable that the 
Legislature would have proceeded to enact 
provisions in s. 162, Criminal Procedure 
Code, which would be contrary to what 
was laid down ins. 27, Evidence Act. 
Learned Counsel en his view argues that 
there is a contradiction between the two 
sections, but if weread s. 162, Criminal 
Procedure: Code, as not applying to the 
statements of accused persons there is no - 
contradiction between, the two sections. 
The first proviso in s. 162 dealswith the 
calling of a witness for the prosecution, 
and furthers, 162, sub-s. (2) deals with the : 
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provision in s. 32, cl]. (1), Evidence Act, 
which is a provision relating to statements 
by a deceased person as to the cause of 
his death in.cases in which the cause 
‘of.the death comesinto question. We note 
that:ins. 162 there is a reference to two 
sections of the Evidence Act, ss. 145 and 
.82, cl. (1). Therefore in enacting s. 162, 
‘Criminal Procedure :Code, the Legislature 
had inmind the provisions of the Evi- 
dence Act. But there is another. quite 
separate ground. which vitiates the argu- 
ment of learned Counsel, that is, that 
ins. 1, sub-s. 2) Criminal Procedure Code 
jt is provided: ` Sa 

“*But ia the absence of any specilic- provision to 
the contrary, nothing hereinafter ‘contained shall 
afféct any special or: local law now, in force orany 
special jurisdiction or power conferred, or any special 
form of procedure prescribed, by any other law for the 
`- tiie being in force.” Son h f 

` -Nowa special law is defined ins. 1, 

Penal Code, asa law applicable toa parti- 

cular subject. The Evidence Act therefore 

is‘such a special law, asitisa law specially 
applicable ` to ‘the subject of evidence. 

Section 4, last paragraph, Criminal . Proce- 

dure Code, says: 

~ “Allwordsand expressions used herein and defined 

in the Indian Penal Code and not hereinbefore de- 

fined shall be deemed to have the meanings respective- 
ly attributed tothem by that Code.” 

' Therefore the provision inthe Criminal 

Procedure Code is that in the absence of 

a specific provision to the contrary in the 

©riminal Procedure Code nothing in that 

Code shall affect anything in the Evi- 

dence Act. If therefore the Legislature had 
desired to modify or alter the provisions of 

8,..27, Evidence. Act, by anything provided 

in s. 162, Criminal Procedure Code, the 

Legislature would have made a specific 

provision to that effect. There is no such 

specific provision to that. effect, and 
therefore the conclusion is thatthe Legisla- 
ture did not intend to modify s. 27, Evidence 

Act, by anything provided in s. 162, Crimi- 

nal Procedure Code. We are therefore of 

opinion thet evidence of the‘ nature stated 
- ig admissible in cases likethe present. 

On the merits of this case we consider that 

Ishri,Shiva Gobind and Dumri have been 

properly convicted,as there is against 

them their own ‘confession and evidence 
that they-gave up property. The sentence 

‘of six. years’ rigorous imprisonment on 


these accused is not: excessive; and -wedo . 


not.consider -that there is anything inthe 
agesof any ofthese accused which merits á 
lesser sentence. In the dacioty in. question 
a large amount of property of nearly 


Rs, 2,000. was taken and a large number gE - 
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evidence is of no weight. 
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- people including women were.. injured by 


„lathi blows. : f Ce 
-” Accordingly we dismiss the appeals of 

Ishri, Shiva Gobind, and Dumri and 

uphold “the convictions and sentences passed 

‘upon them under s. 395, Penal Code. 

Asregards the appellant Dudnath, he did 

not make. any. confession and no properly 

‘is shown to have been produced. by him 

.or by anyone on his behalf. He was 

identified by Musammat Sukhrani only, 

but we have held that her .identification 

A The mere ‘fact 

that the complainant pointed out in court 

Dudnath as having taken part in the 

dacvity is of no wcight. There is also 

no doubt about the fact that he was named 

in the three retracted, confessions, but. 
that alone is not sufficient for a cofiviction. 

Accordingly we allow. the appeal of 

Dudnath and acquit him of the offence 

under s. 395, Penal Code, and. set aside 

the sentence and direct that he -be set 

at liberty. In regard to the appeal. 
of the Local Government against the. ac- 

quittals of Faujdar, Sita and Bali we 
consider thatthe evidence against them 

is not sufficient for conviction and-we agree’ 
with the learned Sessions Judge on -this 

‘point. Accordingly we dismiss the appeals 

against these three persons and we direct 

that they be released forthwith. 

NA. Order accordingly. 


_ .LAHORE HIGH COURT. 
Givil Revision Petition No. 254 of 1932. 
s November 17, 1932. 


APP, J. 

Tas PEOPLES INSTALMENT ann 
SAVINGS BANK, Limirev, LAHORE — 
PLAINTIFF - PETITIONER 

; _ versus 
RAM NATH AND ofaxes—DgFENDANTS— | 
: RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), 8. 64 
Exception, s. 76—Promissory note payable on demand 
and at a specified place—Part payment—Present- 
ment, necessity of. : 

Under the exception to s 64, Negotiable Instruments 
Act, in the case of a promissory note payable on 
demand aud at a specified place ‘presentment is 
necessary iaorder to charge. the promissor. Where, 
however, the promissor makes a part payment on 
account of the amount due, such presentment is not 
necessary. | : io. 2 i 

Civil Revision Petition from the decree of 
the -Additional Judge, Small Cause Court,.: 
Lahore, dated. the 24th February, 1932. > `> 

“Malik Ram Lal Anand, for the Petitioner.. 

Mr. Faqir Chand, for the Respondents. Ni 
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Judgment.—The-Peoples Instalment and 
Savings Bank Limited brought a ‘suit in 


the Small Cause Court, Lahore, for recovery - 


of Rs, 241-10-4 being principal and interest 
due on a promissory 
demand at Lahore for Rs. 200 admittedly 
executed by the defendants on the 8th 
August, 1928. The suit was dismissed by 
fhe learned Additional Judge on the ground 
that the promissory note required present- 
ment and there was no proof that it had 
been presented. 

There is no doubt that under the Excep- 
tion tos, 64 of the Negotiable Instruments 
` Act the promissory note being payable on 
demand and payableata specified place 
presentment was necessary 
charge, the defendants, but the court below 
appears to have failed to consider the ap- 
plication ofcl. (c) of 8,76 of the said Act. 
Section 76 provides for presentment not 
being necessary: in certain cases and cl. (c) 
makes this unnecessary where after maturity 
and with knowledge that ihe instrument 
has not been presented the party concerned 
makes a part payment on account of the 
amount dueon the instrument. It was 
obvious that part payments had been made 
towards this promissory note and inthe 
circumstances presentment was not neces- 
sary. ` ; 


I accept the application for revision and, 


setting aside the order ofthe court below, 
remit the suit fordecision on the merits 
in accordance with law.’ The petitioner 
will be allowed his costs in this court. | 
Nea. ` | Application accepted. 





PRIVY COUNCIL. - 
Appeal from the Oudh Chief Court. 
January 12, 1933. ` 
Lorp THANKERTON, Sir JoHN WALLIS AND 
TAK Sır LANOELOT SANDERSON ` 
BACHCHU LAL AND OTHEKS— APPELLANTS 
3 ` VETSUS- 
MUHAMMAD MAH anD orsers— 
ResPONDENTS. 
Transfer of Property Act (IV of 1882),3. 77—“Con- 
tract"—Scope—Mortgage deed—Construction, -. 
Where a mortgage deed provided: “the 
mortgagee shall appropriate the sirplus profits 
towards interest, we the mortgagors having’ no 
claim for profits and the mortgagee ‘having ro 
claim’ for interest:" : a 
fleid, that the mortgage deed was a contract 
within the meaning of s. 77, Transfer of Property Act, 


and that the mortgagee was not bound to account for ` 


rent and profits of the mortgaged premises peed 
Messrs. L: De Gruyther and Jopling, for 
the Appellants, > Soo c. oco Be Aa 


A 
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note payable on. 


in order to 
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Messrs. A. M. Dunne and S. Hyam, for 
the Respondents, 

Sir Lancelot Sanderson.—These are 
two consolidated cross-appeals against a 
decree of the Chief Court of Oudh dated 
20th December, 1929, which varied a decree 
of the Subordinate Judge of Unao, dated 
4th February, 1929. Defendants Nos, 1 to3 
are the appellants in the first appeal, and 
the plaintifis and defendant No. 4 are 
the respondents. In the second appeal the 
plaintiff are the appellants and defend- 


‘ants Nos. 1 io 3 and defendant No. 4 are 


the respondents. Defendant No. 4 has not 
appeared before the Board. 

The appeals arise out of a suit for 
redemption of a mortgage. The mortgage 
deed was dated 21st September, 1901, and 
was executed by Chaudhri Syed Muhammad 
Mah and his brother Chaudhri Syed Talib 
Ali in respect of their ten annas share of 
the property specified in the deed. The 
former is one of the plaintiffs in the guit 
and the latter has since the date of the 
mortgage, died. The other two minor 
plaintitis are his representatives-in-interest, 
The plaintiffs are hereinafter described as 
the mortgagors. The mortgagee was one 
Musammat Babuain Ram Dei. She also 
has died, but inher lifetime she transferred 
the mortgaged property by way of a trust 
under a deed of settlement dated 28th 
May, 1910, in favour of Pandit Bachchu 
Lal alias Ram Shankar, defendant No, 1, 
and: Babu Lachhmi Narain and one Master. 
Shambhu Nath. Shambhu Nath has since 
died, and Babu Lachhmi Narain has relin- 
quished the office of a trustee. Pandit Ram 
Kishore, Babu Sheo-Prasad, defendants Nos, 
2 ands respectively, together with Pandit 
Bachchu Lal, defendant No. 1, now re- 
present the trust estate and are hereinafter 
described as the mortgagees. Madho Shankar, 
defendant No. 4, is mortgagee No. 2, 


The mortgagees entered into possession 
of the mortgaged property in accordance 
with’ the terms of the mortgage. The 
principal sum of money in. consideration 
of which the mortgage was executed was. 
Rs. 75,000, “bearing interest at the rate of 
six annas percent. per, month repayable 
in 17 years.” The material clauses of the 
mortgage deed areas follows: ` 

(i "That, before the execution hereof, we have 
placed the mortgagee in proprietary possession and 
occupation of the mortgaged haqiat; and the mort- 
gagee shall enjoy all powers, 4 e, cultivation 
arrangement, collection (paper torn) from every 
ténant, malsewai and other items, the alteration 
and ejectment of tenants, ejectment on account of 
arrears of. rent.'.enhancement of rent, suits for. 
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arrears of rent due from tenants, like myself. We 
shall get the mutation (paper torn) in respect of 
the mortgaged kagiat effected in favour of the 
mortgagee through ths Revenue Oourt according to 
law. Should there be any negligence in the matter 
of mutation of names on our part, the mortgagee 
has the power to herself file an application and 
get mutation effected in her own favour, to which 
we, our heirs and representatives and successors 
shall have no objection (2). Thatafter collecting 
the gross rental, amounting to Rs. 9,058-8-11, under 
the jamabandi for 1306 Fasli, in respect of the 
mortgaged share, as shown to the said mortgagee, 
and deducting -Government revenue, village ex- 
penses-and Rs. 600 per annum, the pay of servants, 
etc., settled and agreed upon between us and the 
said mortgagee, the mortgagee shall appropriate 
the surplus profits towards interest, we the mort- 
gagors, having no claim for profits, and the mort- 
gageo for interest.(5) That after the expiry of the 
period provided herein, we having paid the aforesaid 
mortgage money to the ssid mortgagee, we shall 
get the mortgaged property redeemed inthe fallow 
season of the month of Jeth and if we be unable 
to do so, this mortgage deed having been deemed 
as sale deed and this very mortgage money as the 
sale consideration, the mortgaged kagiat shall stand 
foreclosed and the mortgagee shall become the 
absolute proprietor. (7). Thatif any land appertain- 
ing to the mortgaged share is duly acquired for 
Government purposes and any decrease in the profits 
payable to the mortgagee, accrues for that reason 
or if the mortgagee has to pay any other kind of 
new Government cess with regard to the mortgaged 
property and the same cannot be realized from the 
tenants in spite of all legal efforts, then we shall 
continue to pay this deficit in the annual profits 
out of our own pocket in cash or from our other 
moveable or immovable property, we shall be entitled 
to get the compensation for the land paid. by the 
Government in cash; (8) that at the time of redemp- 
tion of the mortgaged hegiat we shall have no 
objection in paying off any arrears due from each 
tenant, within legal limitation, which could not, ‘in 
spite of legal efforts, be realized by the mortgages 
during her possession as such, the same being paid 
along with the, principal mortgage money; (9). that 
the mortgagee shall have no objection against 
receiving any money, whole or part, within the 
period stipulated hereunder, which we might pay; 
and we shall be entitled to a deduction in interest 
at 6 annas per cent. per month, in respect thereof. 


In case of the payment of the entire amount, the - 


mortgaged property shall stand redeemed in the 
fallow season of the manth of Jeth, the mortgagee 
having no objection thereto ” 

On 9th May, 1927, Madho Shankar, the 
second mortgagee, deposited the sum of 
Rs. 75,000 under s. 83, Transfer of Prop- 


erty Act, 1882, to the account of the. 


mortgagees in the Court of the Subordinate 
Judge of Unao, within whose jurisdiction 
the mortgaged property lies. On 2nd June, 
1927, the mottgagors tendered a further 


sum of Rs. 200. On 4th June, 1927, the 
deposited and tendered were. 


sums so 
refused by the mortgagees on the ground 
that they were insufficient and on the 
ground that the deposit was conditional. 
The petition of Madho Shankar, which 


referred tothe deposit of the Rs, 75,000, | 
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contained the following paragraphs: 

“Para, 4—That in the course of mortgage the 
prior mortgagees have done much damage to the 
mortgaged property, they have wasted and ruined 
the mortgaged property, have executed perpetual 


„leases in “respect of several plots of land, and 


having excavated brick-kilns on considerable land 
have rendered it utterly waste and useless. Like- 
wise the mortgagees have committed such other acts 
which have greatly diminished the value of the 
mortgaged property and have caused much loss i$ 
the mortgagors. Therefore, the mortgagors are 
entitled to recover compensation for the damage, 
for which a suit will be brought by them hereafter, 
Since the mortgagors are going to get the mort- 
gaged property redeemed very soon and do not 
consider it proper to delay, in this matter, and, 
therefore, the applicant is ready to. pay over tothe 
prior mortgegees the whole amount of Rs. 75,000 
(seventy-five thousand rupees) without deduction 
of any compensation money payable to the mort- 
gagors. .- 

“Para 5.—Wherefore the applicant submitting 
this application under s. 83, Act IV of 1882, prays 
that permission be granted to him to deposit in 
the court the sum of Rs 75,000 (seventy-five 
thousand rupees) the opposite parties be served 
with notice that they should take over the entire 
aforesaid amount; and having redeemed the mort- 
gaged share of zemindari, file in court the original 
mortgage-deed in favour of the aforesaid Babuain 
Ramdei. As the fallow season is going to be 
over in a short time and it is expedient to effect 
the service of the summons under this application 
before the close of the fallow season hence an 
order be passed to hand over the summons to the 
applicant in person.” i ` | 

It was by reason -0f the claimfor 
damages and the notice of a suit in respect 
thereof contained in para. 4 that the 
mortgagees contended that the deposit 
was conditional and, therefore, ineffective. 
The mortgagors instituted their suit on 
4th November, 1927, and prayed for redemp- 
tion of the mortgage upon payment’ of 
Rs. 29,058-13-10 only, claiming deductions 
which amounted to about Rs. 45,941. 
During the hearing of the case in the trial 
Court the amount which the mortgagors 
admitted they were liable to pay. was increas- 
ed to Rs 29,177-9-10. The mortgagees 
claimed certain sums in addition to the sum 
of Rs. 75,000, which need not be set out in - 
detail at present. Thelearned Judge after 
considering the claims for deductions made 
by the mortgagors and the counterclaims 
of the mortgagees decided that the mort- 
gagors were entitled to redeem the mort-, 
gaged property on payment of Rs. 75,782-11-3 
and costs to the mortgagees and made a 
decree to that effect. The decree provided 
that if the payment was not made on or 
before 4th August, 1929, the mortgagees 
might apply for the sale ofthe mortgaged 
property. 4 . 

Against that decree the, mortgagors 
appealed to the Chief Court of Oudh, and 
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the learned Judges of- that court held 


that the above mentioned deposit and tender 
were sufficient and that the mortgagees 


were liable to account for the gross receipts. 
in respect of the mortgaged property from . 


the date of the said deposit and tender. 
They accordingly set aside the decree of 
the Subordinate Judge and remanded the 
else to him with a direction that he 
should ‘make a preliminary decree for 
redemption under O. XXXIV, r. 7, Civil 
Procedure Code, according to the directions 
given in their judgment, They further 
ordered that the costs of the suit in the 
Court of the Subordinate Judge and half 
the costs of the appeal should be credited 
to the mortgagors in the accounts. 

Against the decree of the Chief Court, 
the mortgagees have appealed to His 
Majesty in Council and the mortgagors 
have filed a cross-appeal. The learned 
Counsel for the appellant-mortgagees con- 
fined his argument in respect of the 
accounts to three matters. In addition 
to these he relied upon the point that the 
deposit of the Rs. 75,000 was- conditional. 
Item No. lin the accounts which needs con- 
sideration relates to the damages payable 
by the mortgagees for waste, 

The Subordinate Judge allowed a sum 
of Rs. 3,162-14-5 to the mortgagors in 
respect of this matter out of a total -claim 
for Rs. 6,471-1-6 made by them. The 
learned Judges of the Chief Court agreed 


with the Subordinate Judge's decision as, 


regards this claim in respect of such items 
as he had taken into consideration, but 
they came -to the conclusion that the 
Subordinate Judge had omitted to ‘make 
any allowance in respect of an area of 
three bighas nineteen biswas which they 
considered had been permanently injur- 
ed by the erection of brick-kilns thereon. | 


. Consequently they held that the mort- 
gagees were liable to be debited with some 
amount, which would haveto be ascertain- 


ed by a Commissioner, in addition to the ` 


sum of.Rs. 3,162-14-5. It was contended 
in this appeal on behalf of the mortgagees 
thatin fact the Subordinate Judge 


taken into consideration all the land 


which had been proved to be petmanently , 


injured. Their Lordships néed not refer to 
this matter in’ detail, inasmuch as the 
learned Counsel appearing ‘for -the mort- 
gagors inthisappeal did not dispute the 
mortgagees’ contention in this respect. 
The resultis that the decision of the Subor- 
dinate Judge that the mortgagors are 
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entitled to Rs. 3,162-14-5 in respect of waste 
must stand. The second point relates to 
aclaim by the mortgagees in respect of 
loss alleged to have been suffered by them 
by reason of certain portions of the 
mortgaged property having been acquired 
by the Government. The Subordinate 
Judge decided that the morigagees were 
entitled to the sum of Rs.1,712-9-2 in this 
respect. The learned Judges of the Chief 
Court disallowed this sum. 

They referred to the terms of the above- 
mentioned cl. 7 of the mortgage deed, and 
held (a) that the mortgagees had not 
proved any loss,and (b) that, inasmuch 
as the undertaking of the mortgagors in 


“el. 7 was- that if there was any decrease 


inthe profits the ‘mortgagors would pay 
the amount of the deficit out of their own 
pocket ‘in cash or from other moveable 
or immovable property, the mortgagees 
were not entitled to bring the amount of 
the loss into the accounts in the redemp- 
tion suit. There is no dispute that the 
portions of land, mentioned by ‘the Subor- 
dinate Judge, were in fact acquired for 
railway, canal, and other Government 
purposes, and that the mortgagors receiv- 
the compensation money paid in 
respect thereof. As regards (a), their 
Lordships are- of opinion that there was 
material before the Subordinate: Judge 
which would entitle him to arrive at the 
conclusion that there had been a decrease 
in the profits by reason of such acquisitions 
and no ground has been brought to their 
notice to show that his calculation as to the 
amount of such loss was wrong. AS re- 
gards (b), their Lordships are of opinion 
that this matter may properly be brought 
into the accounts in the suit. The under- 
taking by the mortgagors in cl. 7 undoubt- 
edly amounts to a personal: covenant by 
them to pay the amount of the decrease 
of the profits, but the arrangement as 
regards the event of the acquisition by the 
Government was one of the terms on 
which the mortgage was granted, and the 
fact thatthe mortgagors entered into a 
personal covenant to pay the amount due 
from them in respect of the acquisition by 
Government does not: prevent the said 
amount being taken into consideration in 
setting the total sums which should be paid 
by the mortgagors when redeeming the prop- 


' erty covered by the mortgage. 


Their Lordships therefore agree with the 
decision of the Subordinate Judge that the 
mortgagees are entitled to credit for 
the sum of Rs. 1,712-9-2. If this sum be 
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deducted from the sum of Rs.- 3,162-14-5, 
to which the mortgagors are - ‘entitled there 
is left the remainder of Rs. 1,450-5-3 tothe 
credit of the mortgagors. The third point 
which was argued “by the learned Counsel 
on behalf of the mortgagees wasin respect 
of a sum of Re. 2233-0-6 which the mort- 
gagees claimed for alleged arrears of rent, 
under the above-mentioned cl. » of the 
mortgage-deed. The Subordinate Judge 
allowed this claim, -and setit off against 
the sum of Rs. 1 450- 5-3 for which he had 
credited the mortgagors —the difference 
between the sums of Rs. 2,233-0-6 and 
Rs, 1,450-5-3 is Rs. 782-1]-1. The Subor- 
dinate Judge therefore came tothe con- 
clusion that there was a balance in favour 
of the mortgagees of at least Rs. 782 in 
addition to the Rs. 75,000, the principal 
sum secured by the morigage, and that 
as the second mortgagee and the mort- 
gagors had deposited and tendered 
Rs, 75,200 only, that sum was not suff- 
cient, 

On this last mentioned point the learned 
Judgesof the Chief Court were of opinion 
that the alleged arrears had not been 
proved, and further that it had not been 
proved that “legal efforts” had been taken 
torealize the alleged arrears. The learned 
Judges did not say what in their opinion 
was the meaning of the words “legal 
efforts,” but some of the expressions in 


their judgment indicate that they under- 


stood them to mean “legal proceedings.” 
Ib is true that the only evidence as to the 
arrears of rent‘ was that of Ram Narain, 
as. the learned Judges stated in their 
judgment. The years, which were material 
for the purpose of considering what should 
have been included in the “deposit and 
tender, were. the Fasli years 1332, 
1333 and 1834. Ram Narain’s statement 
showed arrears of rent for these years 
amounting to. more than the sum of 
Rs. 2,233-0-6, which was claimed by the 
mortgagees: it is also true that the mort- 
gagees did not call evidence to prove the 
account filed with their written statement 
which showed the total amount of arrears of 
rent due from the tenants therein mentioned 
to be Rs. 2,233-0-6. 

Onthe other hand itis tobe noted that 
Ram . Narain was the Patwari of Unao, 
that he was a witness called by the mort- 
gagors, that he gave,the answers as to the 
arrears of rent in cross-examination, and 
thatno questions were put to him on re- 
examinatien as to the correctness of - his 


evidence in this respect except that it. was, 
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elicited from him that he had arrived at 
the rates of rent by an estimate. It is 
clear that farther and more detailed 
evidence might have been given by the 
mortgawees and it is possible that they 
would have produced it at the trial but 
for the fact that they had elicited the 
above mentioned evidence from one of the 
mortgagors’ witnesses. In these circufh- 
stances “their Lordships are unable to hold 
that the Subordinate Judge was not entitled 
to act on the evidence which the mort- 
gagors themselves had provided. They 
therefore are of opinion that the finding 
of the Subordinate Judge as to the existence 
and amount of the arrears of rent must 
be accepted. There remains the question 
whether it was shown that the _ arrears 


could not he realized “in spite“of legal 
efforts.” The phrase “legal efforts’ ig 
vague, In their Lordships’ opinion it is 


not equivalent to ‘legal proceedings in a 
Court of Justice.” Having regard to the 
connection in which the phrase is used 
their Lordships are of opinion that it 
indicates the usualand lawful efforts to 
collect rents. The evidence relating to this 
matter is that the mortgagees had peong 
and collectors of rent; that the annual 
gross rental in respect of the mortgaged 
shate was Rs. 9,058-8-11; the amounts of 
arrears for the three above-mentioned mate- 
rial years were respectively Rs. 724-18-4, 
Rs, 258-5-0, and Rs, 1790-117. These 
figures indicate that the arrears were a 
comparatively small proposition of the total 
rents is respect of the mortgaged share and 
confirm the evidence of Ram Narain as 
to the peons and‘collectors who were 
employed for the collection of rent, and 
point toa well managed ecamindari estate, 
Their Lordships are of opinion that the 
Subordinate Judge was entitled to take 
these matters into consideration and that 
there was material before him which 
justified him in holding that the arrears 
of rent were not realized “in spite of legal 
efforts.” 

The result therefore is that in their 
Lordships’ opinion the decision of the 
Subordinate Judge in respect of the accounts 
was correct and that there was due from 
the mortgagors the sum of Rs. 75,782-11-3. 
The deposit: and tender therefore were not 
sufficient. Having regard to the above- 
mentioned conclusion, it is not necessary 
for their Lordships to express any opinion 
upon the question whether the deposit was 
conditional and if it was conditional whe- 
ther it would be ineffective and not in ac- 
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cordance with the provisions of s. 83, Trans- 
fer of Property Act, 1882. It was stated 
by the leared Judges of the Chief- Court that 
there was a clerical error-in respect,of Item: 
No. 2in list BJ and that the Subordinate 
Judge had allowed a sum of Rs. 108-2-9 only 
tothe mortgagors instead of Rs. 200-10-9. 
Their Lordships’ attention was not drawn 
to the details of this item; and they do 
not deal with it. If theré is a clerical 
error it should be corrected in the Court 
of the Subordinate Judge. The difference 
between the two amounts does not affect 
ihe result of this appeal. The learned 
Judges of the Chief Court drew attention 
tocl. 5 of the mortgage deed and pointed 
out that the direction of the. Subordinate 
Judge tþat if the payment of the sum 
mentioned in the decree was not paid 
within the time specified therein, the 
mortgagees might apply for sale of the 
mortgaged property, was not the appro- 
priate remedy; but that foreclosure was 
the proper remedy.. This. question has 
not been argued before their Lordships 
and they express no opinion thereon. 
If and when the mortgagees apply for 
sale of the property in accordance with 
the decree of the Subordinate Judge the 
question canthen be decided. i 


In the crcss-appeal the mortgagors claim- 
ed credit for the sum of Rs.-2,000 which they 
alleged they had paid to _Musammat Ram. 
Dei, the mortgagee, towards the mortgage. 
money ; both the courts in India found that 
the mortgagors had failed to prove the alleg- 
ed payment and the learned Counsel for the 
mortgagors in this appeal did not contest 
the correctness of : the finding of the two 
courts in this respect. The other point: 
which was raised on behalf of the mort- 
gagors inthe cross-appeal ‘was that upon 
the true construction of the terms of the 
mortgage deed the mortgagees were bound 
to account for the rents and profits of the 
mortgaged premises, Both ‘the courts in 
India decided this point against the mortg-. 
agors. But the question is one of construc- 
tion ofthe deed, and it is necessary for their 
Lordships to express their opinion thereon.- 
They do not think it necessary to go through 
the clauses of the deedin detail, because. 
it was not seriously argued that the Courts. 
in India were wrong in the construction 
which they put upon the deed. Oneof the 


most material clauses in the deed is.cl. 2,. 
and it was agreed that the last sentence in - 


that clause must beread as follows:. > 
“the mortgagee shall appropriate the surplus profits 
towards interest, we the’ morigagors having no claim 
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for profits and the mortgagee ‘having no claim’ for 
interest". 


.. The provision for the rate of interest, viz., 
six annas per cent. per month, was no doubt 
. necessary in order to provide for ihe con- 
tingency,referred to in cl. 9 of the deed, 
viz. the possibility of the mortgagors paying 
the whole or part of the mortgage money 
within the stipulated period and for the deduce 
tion of the interest to which the mortgagors 
would be entitled. On the consideration of 
all the terms of the deed their Lordships have 
no doubt that the decision of the two Courts’ 
in India in respect of the construction of the 
deed was correct and that the mortgage deed 
was a contract within the meaning of s. 77, 
Transfer of Property Act, 1882. The cross- 
appeal, thereforé-in their Lordships’ opinion 
fails. The result is that the appeal of -defend- 
ants Nos. 1 to 3should be allowed, the decree 
of the Chief Court dated 20th: December 
. 1929 should be set aside, and- the decree’ 
of the Subordinate Judge dated 4th February’ 
1929 restored. a NE 
The cross-appeal of the plaintiffs ` should’ 
be dismissed. The plaintiffs must pay the 
costs of defendants Nos. 1 to 3 in the Chief 
Court and of the appeal- and cross-appeal’ 
to-His Majesty in- Council, “and théir Lord- 
ships will: humbly advise: His Majésty ac- 
cordingly. : aa a 2 
Aer os `- Order accordingly. 
Solicitors’ for’ the Appellants:—Messrs.° 
Watkins & Hunter ` and Barrow, Rogers & ` 
Neill. ji ; poe 
Solicitors for the Respondents:—Messrs: 
Barrow, Rogers& Nevill and Watkins d” 
Hunter. D ee 6 7 


ALLAHABAD HIGH COURT. — 
Civil Revision Application No. 470 


of 1932. 
February 3, 1933. 
Kine, J. 
F,.D. R. FOOTWEAR—ApPLicant : 
TETSUS ` 


N. W. RAILWAY AND OTHERS— 


OPPOSITE PARTIES. | ae 

Limitation Act (IX of 1908), s. 19, Sch I,Art. 81—Suit, 
against. State Railways—Applicability of Art. 81— 
Government, if a carrier—Railway Company writing 
to consignee, that balance of sale , proceeds’ is. payable 
if accepted in full satisfaction—Whether operates aa: 
acknowledgment to save limitation—Practice— Refusal 
of conditional offer—Subsequent ‘claim for offeréd 
sum —I1f can be allowed. - ase 
Although Government is expressly . excluded from: 
the definition of “common carrier “for the purpose: 
of the Carriers Act, 1865, as Art. 31, Limitation Act, 
does not contain-the expression “commen carrier" 
but only “carrier,” the article applies to suits. 
against.-a- State Railway...Radha Shyam Basak AN 


1030 
Secretary of State (1) and Mutsadi Lalv. B. Bo & C. 
I. Ry. Go. (2), relied on. 

Where ina suit agsinst a State Railway for com- 
pensation for non-delivery of certain property con- 
signed by the plaintif through the Railway Admi- 
nistrations, the plaintiff relied, in order to pet over 
the plea of limitation, on a letter from the Railway 
Qompany informing the plaintiff that a certain 
sum, namely, the balance of the sale proceeds of the 
property was payable to him on certain conditions, 
namely, that he would aczept it in full satisfaction 
of his claim : f 

Held, that the letter could not. be taken as an 
acknowledgment »f any liability for the price of the 
goods or compensation for any wrongful detention 
or compensation for non-delivery. 

When aplaintiff refuses the defendant's offer 
made on certain conditions he cannot claim -that 
this sum should have been decreed to himin any 
ease, asifithad been offered ‘unconditionally. 


~ Oivil Revision Application against an order 
of the Small Cause Court Judge, Agra, 
dated the 16th April, 1932. oo 
Order.—This application arises out of 
a suit for compensation for non-delivery. of 


certain property consigned by the plaintiff. 


through the defendant Railway Adminis- 
trations. The. Secretary of State is im- 


pleaded as the Railways arc State Railways.” 


It appears that two consignments were 
despatched by the plaintiff from Agra to 
Wazirabad. The first arrived on 27th Jan- 


uary, 1930, and the second on 9th February. 


1930. Delivery was not taken of the- con- 
signments: and ultinidtely they were sent 
to the lost property office and sold in the 
ordinary course of procedure. The plaintiff 
was informed thata certain sum stood to 
his credit as 
refused to accept the amount offered and 


filed the present suit on 3rd July, 1931. It. 


was pleaded that the suit was barred-by 
limitation andthe suit has been dismiss- 
edon -this preliminary point. 


The article applied by the trial Court 
was Art, 31 which gives a period of 
one year for a suit against a carrier : for 
compensation for non-delivery of or delay 
in delivering, goods and- the period: runs 
from the time when the goods ought to be 
delivered. The trial Court took the view 
that the goods ought to have been delivered 
when the consignments arrived at their des- 
tination and as the suit had been filed more 
than a year from:the later of these dates, it 
was time-barred. The first point taken is 
that Art. 31 does not apply because Govern- 
ment is not a “carrier” within the meaning 
of Art. 31. Itis pointed out that in s. 2, 
Carriers Act, 1865, the expression “common 
carrier” ig defined as denoting 

“a person other than the Government, engaged in 
the business of transperting for hire property from 
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the sale proceeds, but he 
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place to place, by land or inland navigation for all 
persons indiscriminately.” 

The argument is that -Government, is 
expressly excluded from the. definition of 
“commen carrier;” so Art. 31 cannot apply 


“to a suit against a State Railway. In this 


case it appears that both the Railways 
concerned, namely, N. W. Railway and 
the G. I. P. Railway are State Railways. - 
I think there is no force in this contention. 
Itis true that Government is excluded 
from the definition of “common carrier” 
for the purpose of the Carriers Act 


- 1865, but Art. 31, Limitation Act does not 


contain the expression “common carrier”: 
it only applies to a “carrier” and is there- - 
fore presumably of a wider meaning, I see 
no reason on the face of it why it should 
not apply to aState Railway andeArt. 31 
has been applied to the case of a State 
Railway in Radha Shyam Basak v. Secretary 
of State (1). I may also note that in Mutsadz 
Lal v. B. B. & C. I. Ry. Co. (2) Art. 31 
was .applied to a suit of this nature 
does not’ appear that tbe 
Railway in question was a State Railway. 
The next point taken is that even if 
Art. 31 does apply, then a fresh. staring 
point of limitation was given by a letter 
dated 9th December, 1930, from the Agent, 
N. W. Railway, to the plaintiff informing 
the plaintiff that in the absence of instruc- 
tions from him the consignments had been 
sold atthe lost property office and that a 
sum of Rs.170-5-0 was placed at his credit 
and would be paid to him on his furnishing 
a receipt in full. This letter no doubt 
informs the plaintiff that a- certain sum, 
namely, the balance of the sale proceeds 
of the property was “payable to him on 
certain conditions, namely that he would 
acceptit in full ‘satisfaction of his claim 
but it cannot, in my opinion, be taken as 
an ' acknowledgment of any liability for 
the price of the goods or compensation for 
any wrongful detention or compensation 
for non-delivery. The letter itself shows 
that the State Railway was all along willing 
to deliver the consignments and only resort- 
ed to selling them owing to the fact that 
no one took delivery and the plaintiff 
gave no instructions regarding the disposal 
of the property. I cannot ‘treat this letter 
as such an acknowledgment of liability 
as would give a fresh starting point of 
limitation fora suit for compensation for 


_non-delivery. 


(1) 34 Ind, Oas. 130; 44 0 16, 23 O L J 
547 


(2) 58 Ind. Cas. 547; AIR 1920 All. 157; 42 A 390;. 
2 UP L R (A) 84,18 ALJ 377, 4 f 
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It has further been argued that the 
trial Court was not justified in dis- 
missing the suit in toto because the 


defendant had himself admitted lability 


to pay Rs. 178-5-0 and this améunt at, 


least should have been decreed. In my 
opinion, this contention also cannot be 
accepted. The Agent of the N. W. Rail- 
Way certainly made an offer to the 
plaintiff to pay Rs. 178-5-0 in full satis- 
faction of his claim, but it is clear from 
the plaint itself that the plaintiff refused 
this offer and instituted the suit claiming 
a much larger sum. As the plaintiff 
refused the defendants offer, which was 
only meade on certain conditions, he can- 
not, 1 think, claim that this sum should 
have been decreed tc him in any case, as 
if it hat been offered unconditionally. I see 
no reason to interfere and dismiss the appli- 
cation with costs. 
N. Application dismissed. 


ee 


OUDH CHIEF COURT. 
Criminal Revision ApplicationNo. 68 - 
of 1933. 
July 8, 1933. 
SMITH, J. f 
ONKAR DAT NIGAM Acovussp-- 
APPLIOANT 


versus 
EMPEROR—ComPrriatnant— 


OPPOSITE PARTY. ` : 

Criminal Procedure Code (Act V of 1898), 8 464 
(1)—Accused of unsound mind— Examination by 
Civil Surgeon, if sufficient—Opportunity to rebut 
Civil Surgeon's evidence, if tobe given. 

Section 464 (1), Criminal Procedure Code, does 
indeed prescribe that where there is reason to believe 
that an-accused is of unsound mind and consequent- 
ly incapable of making his defence a Magistrate shall 
cause such person to be examined by the Civil 
Surgeon ofthe District, or such other Medical Officer 


as the Local Government directs, but the section 
cannot be regarded as directing that the enquiry 
shall be limited to an examination by a UCivuil 


Surgeon, or other Medical Officer, of the person con- 
cerned. An opportunity should be given to rebut the 
evidence given by the Civil Surgeon. 


Application for revision of the order 
of the Sub-Divisional 
dated the 6th June, 1933. 

Messrs. R. F. Bahadurji, Dukh Haran 
Nath and Bhagwati Saran Nigam, for the 
Applicant. ` 

Mr. Ali Muhammad, for the Crown. 

Judgment.—This is an application for 
revision in respect of an order passed by a 
Magistrate of the Unao district. 
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Magistrate; Unao. 
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The matter arises out of a somewhat 


sensational occurrence which is alleged to 


have taken place at the Unao railway 
station on the evening of the 9th May last. 
One Onkar Dat Nigam is said to have fired 
a revolverinto a second class compartment 
of the train, in which were travelling a 
Mr. H. Ralph and a Miss Edan Doran, 
both of whom are said to have been wound- 
ed. Proceedings were started against 
Onkar Dat Nigam under s. 307, Indian 
Penal Code, ands. 19 (f) ofthe Arms Act. 
On the 15th of May an application was made 
tothe court by the father of Onkar Dat 
Nigam the father B. Ram Saroop Nigam is 
said tobe a retired {ahsildar. He suggest- 
ed in his application that his son was of 
unsound mind and incapableof making his 
defence and he prayed that an enquiry be 
held into his son’s mental condition. The 
court had Onkar Dat Nigam examined by 
the Civil Surgeon and afterwards recorded 
the Civil Surgeon’s evidence. On the 5th 
June an application was made on behalf of 
Onkar Dat Nigam asking that further 
evidence betakeh as regards his state of 
mind. The learned Magistrate thought 
that there was no necessity for any further 
enquiry on that point, and held that Onkar 
Dat Nigam is not of unsound mind at pre- 
sent andis consequently capableof making 
his defences. He therefore ordered that the 
enquiry into the charges against the accus- 
ed should be resumed, It is against that 
order that the present application in revision 
has been made. nt 

It seems to me that there is reason for the 
contention raised on behalf of the applicant 
that the Magistrate’s enquiry into the state 
of hismind was incomplete. Section 464(1), 
Criminal Procedure Code, does indeed pres- 
cribe that where there is reason to believe 
that an dccused is of unsound mind and 
consequently incapable of making his defe- 
nce a Magistrateshall cause such person to 
be examined by the Civil Surgeon of the 
district, orsuch other medical officer as the 


‘Local Government directs, but: the section 


cannot be regarded as directing that the 
enquiry shall be limited to an examination 
by a Civil Surgeon, or other medical officer, 
of the person concerned. I am therefore of 
opinion that the learned Magistrate ought 
tohave given the applicant an opportunity 
for rebutting the evidence that was given by 


- the Civil Surgeon. Ido notthink it neces- 


sary to lay down what form the further 
enquiry ought to take. I do not know whe- 
ther it is practicable that Qnkar Dat 


Nigam should be examined by the well known 
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iunacy expert, Colonet Overbeck-Wright: of 
Agra as. is suggested" 
that was made on the 5th J une; the alterna- 
tive suggestion.made in that’ application 
. that Onkar Dat Nigam should be examined 
by a Medical Board of I. M: S. Officers does 
not seem to be practicable, nor was it urged 
- before me when this present application 
was being heard ‘that that suggestion is 
really practicable.” In the- circumstances, 
I content myself with directing the. learned 
Magistrate togivé ‘Onkar Dat Nigam an 
opportunity of producing evidence to ‘rebut 
the evidence that was: given by the Civil ` 
Surgeon. In the meantime, of course, ‘the 
further” enquiry into the ‘actual char ges. 
against the ‘applicant will remain stayed.” 

. Ne ae: Case remanded. . 


Hi LAHORE HIGH COURT. - 
‘Second Civil Appeal No. 180 of 1931., 
ee October 13, 1932. >- ae 

‘Bars, J. adan 

BURA B BEG AND OTaRRS —PLATNTIFES = z 
| < APPELLANTS - 

VETSUS . 
BASHIR AHMAD anD A = Digpay ars 
~ AND ‘ oTHERS— PLAINTIFFS ~RESPONDENTS: ` 
` Custom  (Punjab)—Landlord and tenant—Non- . 
ancestral property—Death- of last- male-holder— 
‘Proprietor claiming to succeed—- Proof “of custom— 
Necessity of —Failure to, prove custom—Escheat to 
Crown. 
- Where in a suit for possession ‘of land brought 
by the proprietors of certain patti of-a village, the 
proprietors claimed the _non-ancestral land which 
formed part of the village on the ground that the 
last male-holder had died - without any heir: 

‘Held, that in order to succeed; the, claimants 
must prove a- custom - to that effect, and-- that on 
-failure to prove the ‘custom the land would escheat to 
the Crown. 

Second. Givil Appeal from the decree of 
the District Judge, Hoshiarpur, dated the 
10th November, 1930, affirming that of the 
Senior “Subordinate Judge, . Hoshiarpur, 
dated the 7th July, 1930. 

Mr. M.-C. Mahajan, and Mirza Asghar 
Beg, for the Appellants, 

Mr, Fakir Chand, for the Respondents. 
Judgment. —This second appeal arises out 
of a suit for possession of 


E 


‘BURA BEG?. BASHIR AHMAD: - 


in the application: 


land. The : 
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appellants are the: proprietors -of- patti 
Rajputan of the: village and claim the 
land on the. ground that the last holder 
had died without any heir. The-courts below 
ehave fotind-that part’ of the property was 
ancestral- while a few khasra numbers; 
namely, Nos. 103, 127, 142 and 148 were 
non-ancestral. -The defendants were held’ 
to be entitled to the ancestral land owin& 
to the reversion of the property to the 
donor’s line. As regards the’ ‘hon-ancestral 
“property it was held that the Plaintiffs had 
failed -to establish that they, as proprie- 
tors of the village, wereentitled:to succeed 
to it. and hence the. suit was: dismissed 
by- the courts .bélow. The learned District 
Judge also has, expressed: the opinion that 
_ the proper ty “would escheat to: -Govern- 
. ment. 

“The damed Counsel for - the” appellants 
_ has urged’ that the learned: District Judge ` 
has *made out arentir ely new case inasmuch 
as he raised the ` question -of escheat to 
- Government suo motu-and that, therefore, 
the- case should be remanded’ to enable 
. the plaintiffs to meet this position, I do 
not, howéver, find*any adequate justifica- 
tion for adopting this course. ‘The plaint- 
-iffs relied on ` 
claim. The learned District Judge had, 
therefore, to ascertain what the custom 
was. He considered the custom on the 
point as laid down in Art. 28 of Rattigan’s 
Digest of Customary Law and also in the 
Riwaj-tam of the village and came to 
the conclusion that the plaintiffs were not 
to succeed but that the land would go 
to the Crown by escheat. It ‘does not, 
appear, therefore, that the learned District” 
Judge has set up any new case. If. his 
decision on the question of custom is incorrect, 
as alleged by the learned Counsel for the 
appellants, it was his duty to secure the 
certificate from the learned District Judge 
-a8 required by s. 41. of the Punjab Courts 
Act to enable him to challenge it but no 
such certificate has been secured. In 
these circumstances this appeal must fail 


and it is accordingly dismissed with 
costs. _ : 
NA. Appeal dismissed. , 
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Abadi—Tenants in Wazirnagar village Right to to “acts — General—concld, 
execute possessory morigages of right to occupy house bod 4 
--Easements Act (V of 1882 , s 62—Custom (Oudh) Act vu “Ses ka ah Bag nn Agi 
The tenants in village Wazirnagar, District Bita- —— 1925—XXXIX. See Sucorsstow; ACT. w 
pur have no right. to transfer and execute a ‘pos... 1996 XI “See,Contzurr or Courts Act - 
séssory mortgage of their- right to occupy their. ~ = 1927—IX. SEE DIMITATIÓN. AMENDMENT AGT. 
tenant houses in that village. They are mere, Se anes LIIT” 2See-Income‘Tax AMENDMENT Act. 
_licensees occupying the house in question as,an`s+ _ 1930—IL, SeeD ancERovs Drugs Act. z: 
appurtenant to the holding, and under s. 62, Tase-" or = 19 0111. See SaLe “br GODE” Act, 
ments -AcP the license to reside inthe house must — 19825 1X, Sez. P ARTNERSHIP AGT. 
be deemed tobe revoked where the license was 
granted for a specific purpose and.. the purpose is ' RS ae: `" Aéts—Bengal., A 


abandoned or: a | naa impracticable ; EITE eo 1859—X1. ‘Ses Bexeat, Lang Revenue Sires age 


Account sult—Yaluation of appeal—Criterion® ra - 18692VUI ‘See penat Lanp Revenue Sates 


in an account suit it is the value of the amount 


cr 
decreed that determines the Court of appeal. U1TAM 1885— VIII, See BENGAL Texaxcy Act. 


Onano v». Vistas Das BHAGWAN Das Lah 627 ~~ 1973— VII, Ses OALGUTTA MUNIOIPALIȚIES Aor, 
Acknowledgment. Sue LIMITATION 401, 190%, 8. 19, : Acts—Bihar & Orissa. | 

Bre. 1 903 — 1819 — 1. ‘Sse CuoTa Nacpuk LANDLORD ` AND 
i Actė— General. TENANT PROCEDURE ACT. 
Act A gr Faris Aootewts Act. Bak Si Acts—Bombay... 
—— 1850— EE PENAL CODE ar : wo ORI 4 

1661 Sar Poi og AGE —— 1€61—IL SEB sag ease AND ORIMINAL J USTIUB | 

WE a BE Divorce Aor.. / 474110" Sez Bombay HEREDITARY Orrices Act. 
—- 1870—-V1I. Sze Court Fres Act. a 
‘m 1871—I. SEE CATTLE TRESPASS ACT. eo SANE Ses pam Be ue pn om Moiioraniries ' 
—— 1872—I, SER EvIDENOR Act. a Bowe Seo 
—~.1872—-IX. Sez CONTRACT ACT. F 7 Acts—Burma. © s. = 
—— 1872—XV. Sze CHRISTIAN MARRIAGE Act. —— 1816—11. Sez Lowse Buria LAND Al AND Reyenve 


— oe ia ATIS ACT. AOT. $ 
— 1877— SEE SPEOIFIO RELIEF AOT, Sede La “l 
1878X. See ARMS Ar, 1921—LV, Ses Burma RURAL SELF Govenimunr 


AOT. 
—~— 1§81—XXVI1. Sze NEGOTIABLE INSTRUMENTS AOT. a a 
— 1e82—1i. Ser Trusts Ace -  — — 1898— IIT. Sez Bursa MUNICIPAL Act AS AMENDED. 
—~- 1882—IV, Sge TRANSFER or PROPERTY Aor. Acts—c, P. 
—— 1887—VII. Sen SurrTs VALUATION AOT. k 7 
—— 1887—IX. Seg ProvisoraL Smart Cause Courts —— 1899—-XXIV. Suz O, P. Court or Warps Acr. 
n A 


esp ss cr. ~—— 1915—I11, Sze O, P. EXCISE ACT. 

—- 1£90—VIII. Sze GUARDIANS AND WARDS AOT. —— 1917—11. Suz O. P. Lanp REVSNU E Act. 

—— 1890—IX. SER RAILWAYS ACT. i —— 1920—1 Ser O P. TENANOY AOT. 

——— 1893—1V. Sge PARTITION Act. .—— 1922—VII. Ses O P. MUNICIPALITIES ‘Aor. 

—— 1894—I. See LAND ACQUISITION Act. a 5. 

-— 1897—-X. Sze GENERAL CLAUSES Act. ` pots Madras 2 
—='1898—V. SEE CRIMINAL PROOEDURE OODE. —— 1864—IL Set MADRAS REVENUE RECOVERY Act. 
e 1899—IX, SEE ARBITRATION-AOT, < —— 1873—ILI. See MADRAS OIVIL COURTS ACT. 

— 1908—-V. See CIVIL PROOEDURE Cope, - —— 1895—31, Segs Mapras HEREDITARY Vintage 
—~ 1908—IX. Ses LIMITATION Act. i OFFICES ACT, 

—— 1908—XIV. Sen. CRIMINAL LAW AMENDMENT Aor, —+1903—I. Bes MADRAS ESTATES LAND Act. 

— 1908~XV1. Sze REGISTRATION ACT. —_ 1920—¥. Ses Mapras DisTRIOT MUNICIPALITIES 
— — ~- CT 

1909—11I, Sge Eee ruyo Towns INSOLVENGY Pass 1920—XIV. Sku Mapras LOOAL Boaens Aof, 

—- 1911—VIIL Sen Aiae. Aor, Ja 1925—1. Seg Mapras HINDU ReLIGIous linpow+ 
—— 1911—XII. Ses Factorzes Acr. z i MENTS ACT. - 
——.1912—-1I, Seré Oo-0PERBATIVE BoCIHTIRS Ao Acts—Punjab. 

——1912—IV. Sep Lunacy AOT. ; 

—- 1913—VII. Seg COMPANIRS Act. - aan 1883--XX. Sex PUNJAB DISTEIGT Boarps AOT. 
mn 1918—XI. Seg Usurious Loans Act. ~- — 1900—KHI. Ste PUNJAB ALIENATION, OF Lanp 
:—~ 1920~—V. Sem PROVINOIAL INGOLVENOY AOT. . ^- AGT. 


` mn 1922—XI. Ses Incoms Tax AoT, io 1903—11. Se. PUNJAB Oourr or Warps Aor, 
144~—G, I bang | f 


& 
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Acts—Punjab—ċoncld. 


Sze PUNJAB MUNICIPAL Act. 
—— 1918—V I. Ser PUNJAB COGRTS Acr, 

——— 1922—H1 Sen PUNJAB SMALL Towns AOT. 
—— 1923— VIII Sixes Guepwaras Act. 


Acts—U. P. 
—-~1901—IIL See U. P. Lanp REVENUE Act 
—— 1910—III. Seg Oupn ESTATES AMENDMENT 407, 
——~1910—-1V. Sez U P. Excise Aor. 
——1916—II. See U. P MUNICIPALITIES Aor. =, v 
=m 1920—IV. ee U. P. CANNING CoLLEGE AND 
BRITISA INDIAN ASSOCIATION 


Act 191{—TIT, 


CONTRIBUTION ACT. or 


enone 1926—ITI. See AGRA Tenancy Act, 
Ordinances. 


Ord. 1931—II Sex BENGAL Empreency Powsas OR- 
DINANOE 
nom 1932— SEE BencaL EmeRcency Powrrs OR- 
DINANCE, 
Regulations, 


Reg. 1903—I Seg REGULATION 
an 1806—XVII SER REGÕLATION. 
= 1886-—-J. SEE Assam LAND 


REGULATION. 


Statutes 
Stat, 1881--(44 & 45, Vro. O 69). Ses FUGITIVE 
OFFENDERS AOT. 
mn 1919-—(9 & 10 Geo. V. O 101). SEB GOVERNMENT 
OF INDIA Act. 
Acts—States. 
Act 1079 M, E.—II. Sez Oocain Onisr 
REGULATION. 
=- 1100 —VIII. Ses | TRAVANCORE CIVIL Proozpure 
Cope (REGUL.) 
~~~e 1313-F—IJ. See HYDERABAD FIVIDENOE Act. 
come 1323-F-—~IIL, SER Eee O1viL PRocepurs 
ODE 
waman 1332-F—II Seg HYDERABAD LIMITATION AOT. 
Ceylon Ordinance. 
na 1889—II. Sep OKYLON ORDINANOB, 


Aden Civil and Criminal Justice Act (Hi of 
1864),8 115. Saez C1vit Proospurs Cope, 190%,s. 


705 
Adoption. Sss Burwsse Law Rang. 821 


Adverse possession. Sse Transrse or PROPERTY 
Act, 18452, s. 95 
Adjoining owners—Possession én ignorance of 
real boundary, whether adverse to true owner— 
Landlord and tenant—Tenant can acquire title by 
adverse possession against third parties 
Though a tenancy cannot be acquired by adverse 
possession and a tenant cannot hold adversely to his 
landlord, that isno reason for holding that a tenant 
cannot hold land adversely toa third party, though, 
if he does gain a title by such adverse possession, he 
acquires a title not for himself but for his landlord. 
where a person his been in possession ofa portion 
ofthe adjoining land of his neighbour for more 
than 12 years he would acquire a right thereto by 
adverse possession even though both parties were in 
ignorance that the land in question belonged to the 
adjoining owner. The fact that the parties may have 
been igaorant of the correct boundary, will not affect 
the question of possession’ Jar KRISHNA v BABU 
Nag 696 
Evidence of actual possession —Necessity of 
Where adversa posszszion is claimed by a party 
he should first establish that he has actually been 
in possession of the property and where there is 
-po such evidence, no case of adverss possession can 
be said &be made out, Suxupasr Kuyar v. Faren 
DBAHADUR MANGEH E Oudh 316 


AND REVENUE 


Court 
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gra Tenaricy Act (lil of 1926), ss. 212, 253— 
Question of jurisdiction raised before Assistant 
Collector and District Judge—Dismissal of appeal 
to District Judge —kevision by High Court—Surt by 
thekedar for possession against landlord —Previous 
refusal of mutation by Collector —Whether bars suit. 
Where a question of jurisdiction has been raised 
and decided in the first Court and raised in appeal 
before the District Judge, the High Court has 
jurisdiction to revise tue order of the Assistant 


=- Collector under s. 253, Agra Tenancy Act, if he has 


. failed to exercise jurisdiction even though an app&l 


. has been preferred to the District 


wrongly ejected 


Judge and dis- 
missed by him. 


A suit for recovery of possession against a land- 
holder when specitically provided for in the Agra 
Tenancy Act and to entertain which the Revenue 
Court alone has exclusive jurisdiction cannot be 
barred merely on account of the fact ` that in the 
mutation proceedings the court refused to recognize 
his position as a thekedar in possession. Section 212, 
Agra Tenancy Act, gives a trekedar who has been 
or wrongfully prevented from 


“exéreising any of his rightsasa thekeda@ the right 


to; sue for recovery 


of possession, Ramsr MAL v, 
DEVI PRASAD 


All. 248 


Alienation, See Customary Law (PiNnsAB) 308 266 


Allenation by widow. Sre HINDU Law 108 


Allahabad High Court Rules, Chap. ||, r. 3, 
Application under. Sze Civiu PRocepurg Cope, 
1995, O. XXII, R 6 340 (a) 

———r 1, GIS (IX; (X Sge CIvIL PROOEDURE Vong, 
1908, O. XLIV, RL 


Appeal—Order vacated in appeal —Effect 
ceedings taken in consequence of vacated 
Practice. 
lt is a well settled principle of law that when 

an order ofa court is vacated in appeal all the 

proceedings taken in consequence of the vacated 


order falltothe ground. Tom Surrs v. Tata IRON & 
Srest Co LTD, 


of pro- 
Order. 


Put 309 
Appeal to Privy Councli, Seg Civin PRoOEDURK 
Cong, 2908, 8. 110 i 320 a) 


competency of. A 

Quære :—Whether an appeal lies to the Privy 
Council froman order of tne High Court refusing 
to require the Uommissioner of Income Tax to state 
acaseto the High Court. Mian FEROY NHAH v, 
JNGOMB Tax COMMISSIONER, PUNJAB AND N. W. F. 
PROVINCE, LAHCRE Lah. 686 


Arbitratlon—Umpire— Difference of opinion between 
arbitrators—Power of umpire to decide case on his 
own opinion. R 4 
There is nothing in Jaw which prevents an umpire 

from deciding the case entirely on his own opinion 

when there is adifference of opinion between the 

arbitrators. CHHOTA v. F144, : Lah. 1020 


Arbitration Act (IK of. 1899), s. 8—Death of 
parties to reference—Reference, if becomes 
unfructuous—Neglect of arbitrator to act for three 
years, effect of—Whether justifies appointment of 
another in his place - 

A reference to arbitration duly signed on behalf of 
contesting firms by their representatives does not 
ipso facto come to an endon the death of such re- 
presentatives, and in thit case the court should not 
refuseto exercise its discretion to compel arbitration 
especially when such refusal might mean the rejec- 
tion of a plaint which may now be tiled on the original 
cause of action on the plea of limitation. 

Where an arbitrator neglects to act for nearly thre 
years after his appointment another arbitrator may be 


Vol. 144] 
Arbitration Act—concld. - ` 


. appointed in ‘his place. Assopòmat DWARKADAS v. 
JESSMAL JETHANAND Sind 42 
Arms Act (XI of 1878), ss. 19 (e) (f), 20—Pro- 
secution under—Question of intention ueder.s. 20 
depends on factsof each case—Mere fact of non- e 
exposure of weapon, tf indicates intention to conceal, 
In a prosecution under s. 20, Arms Act, the ques- . 
tion whether the circumstances justify the intention 
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Assam Land and Revéntie Régulation—concld. 


s. 7I ofthe Assam Land and Revenue Regulation, in- 
cludes not merely an incumbrance actively created 
by the previous holder but also an incumbrance 
created by the acquiescence or laches either wilful or 
arising from negligence. A purchaser at a revenue 
sale is entitled toavoidan interest acquired by any 
one by adverse possession. 

~But even though a patni might have been created by 


ag indicated in s. 20, depends on the particular 438 person who has acquired title by adverse possession, 


oifcumstances of each case. ays 

When a person is about to proceed on a dacoity Ej 
and he travels to the place not by railway or by a^% 
public vehicle, it cannot ba reasonably inferred that 
a weapon which is found in his pocket or-in his 
clothes has been placed there with the express in- 
tention of concealing the possession, of the weapon 
from any of the persons specified in s. 20. The mere 
fact that the weapon isnot exposed to view does not 
necessarily indicate the intention mentioned in s. 20. 

. GANGA PRASAD v. EMPEROR 3 Pat. 850, 

85.19, 20—First part of 8. 20, applicability’. 

of —-Postession of revolver —Presumption—Rebuttal ‘of 
| presumption—Intention -to conceal from authorities 

—Question of fact—Difference between s. 19 (È) 

and s, 20. 

The first part of s, 2), Arms Act, is not inapplic- 
able to'cases where arms are found ona search 
being made unders 25 ofthe Act. The two parts 
of s, 20 are quité independent ‘of '` one another. 

In view of the severe restrictions imposed by the 
authorities on the possession of revolvers, there is, 
inthe nature of things, a strong presumption thata 
- person in unlicensed possession of such a weapon, 
who cannot or will notaccount for his possession 

.. thereof, has procured it for unlawful purposes, and 
has a fixed intention that his possession thereof, 
shall not-become known to those public servants, 

: namely the Police, whose duty itis to enforce the 

provisions of the Arms Act. 

The intention referred‘to in the first part of s. 20 
is only one of the factors that ‘would have to ‘be 
taken into consideration in deciding’ what sentence 
would be appropriate in any, particular case, and 
it does not follow that 'a person who has ‘been 
convicted under the first part of s. 20 will necessarily 
receive a heavier sentence than would have been in- 
flicted on him under s. 19 (f) of the Act. 

The presumption referred to above is-one Swhioh 
could very easily be rebutted in the case of persons 
whose only fault has been carelessness, thoughtless- 
néss orignorance of the law and who have not been 
inspired by any deliberate intention of keéping the 
fact of their being in possession of an unlicensed 
revolver from the knowledge. of the authorities. 

Mere possession ofan unlicensed weapon is ordi- 
narily punishable under s. 19 (f), but, ifthe circum- 
stances are such as to indicate an intention that the 
possession may not be knownto the Police, the 
offence is punishable under.s.20. Whether ths in- 
tention referred to above exists or not is a pure 
question of fact, and this question must,” therefore, 
be determined in each particular case with reference.: 
to the facts proved in that case. Each case has to 
be considered on its own merits. JOGENDRA MORAN - 
GUHA v. EMPEROR Cal 957 
Army Act (Viil of 1911, s 144. Beeg Civiu Pro- 

OBDURE OoDE, 1908, s. 47 897 
Assam Land and Revenue., Regulation dof- 

1886), ss. 71, 80—Tenant . fór ~ grazing cattle, 

whether can acquire occupancy— Acquisition ' of i- 

occupancy—Expiry of twelve years. after sale but ~ 

before confirmation, effect of. 

The incumbrauce which may. be gek aside under : 


= 





- 


* before the date of the revenue sale, 


~sthe:possession of the patnidar and the darpatnidars 
ay be bona fide within the meaning of 8. 71 of the 
said Regulation, 

‘Where a tenant was in possession of land for grazing 
of cattle required for agricultural peasants and the 
tenant converted a portion of itinto paddy land : 

Held, that the land was land in respect of which 
ccupancy right could be acquired.- 

Obiter :—So far as the Assam Land and Revenue 
Regulation goes thereis the clear provision that the 
title to the property sold vests in the purchaser from 
the date of the sale certificate and not before, and 
the sale certificate shall bear the date on which the 
sale became final. Therefore to claim protection from 
eviction the tenant need not complete twelve years 
It is enough 
if he completes the twelve years before the confirma- 
tion of the sale. Snyam SUNDER Das v. Ivans 

Cal. 808 
Benami—E fect. should be given to real intent unless 
statulory provision will be violated otherwise. 

Where a transaction isonce made outto be benami, 
effect would be given to tho real and not to the 
nominal title, unless the result of doing so would be 
to violate the: provision of a Statute. Sunparpar SITA 
Ram v. MANOHAR DHONDU Bom. 781 
Bengal Emergency Powers Ordinance (XI of 

1931), s. 30— Bengal Emergency Powers Ordinance, 

1982,8 4 ( 1)—Expiry of Ordinance before commences 

ment of re-trial—Jurisdiction to retry—Try’, trial’, 

meanings of. < 

. Having regard to the scheme and purpose of the 
Bengal Emergency Powers Ordinance, 1931, an order 
for the trial.of any person by a Special Magistrate 
made under s 20, clothes such Magistrate with 
jurisdiction to re-try the case where an appellate 
Court directs a re-trial by him under s.423 (1) (f). 
Criminal Procedure Code The trial cannot be 
said to be completed until the Magistrate has carried 
out the directions of the Appellate Court and finally 
disposed of the case, 

Therefore, the fact that the Ordinance lapsed 
immediately after the order for retrial was made 
-does not deprive the Magistrate of his jurisdiction. 
to retry the. case. 

The words “try “and “trial” have no fixed or 
universal meaning, but they are words which must 
be construed with regard to the particular context 
in which they are used and with regard to the 
scheme and purpose of the measure concerned. 
JIBAN MOLLA v. EMPEROR oe 90 

s. 31—General Clauses Act of 

1897}, ss. 6, 80—‘Cases under Ordinance’, lates of 

—Sentence—Validity after expiry of Ordinance. 

The expression “ Cases under the Ordinance," 
as used in s. 31 of the Ordinance, clearly relates to 
the trial of cases by Special ‘Magistrates ap- 
pointed under the Ordinance, and ‘does not 
mean the same -thing as the expression’ “ offences 
punishable under the Ordinance” as used in s8, 
30 and 31. 

If the conviction and sentence were legal at the 

ime the Magistrate delivered - his judgment the 
-teonatinued detention of the appellant will not become 
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Bengal Emergency Powers Ordinance—coneld. 


illegal by reason ofthe expiry of the term of the 
Ordinance, JO0GENDRA Moman v. Emperor Cal 957 
Bengal Land Revenue Sales Act (XI of 1859), 
s 28,Sch A-—Tauzi sold after acquisition of 
lands— Compensation, to whom tobe paid. 
Where under a tauzi acquired nnder the Land 
Acquisition Act theCollector takes possession of certain 
lands after making an award allowing abatement of 


Government revenue for tle lands acquired from the - 


‘kist previous totaking possession, and subsequently 
the tauztis sold for arrears of revenue, it is the 
original proprietor and not the auction-purchaser 
who is entitled to zompensation in respect of the 
proprietory interest in the lands,even if the date of 
default to which the auction-purchaser’s title relates 
back may be prior to the acquisition, NRIsHINBA 
Onaran NANDI v. Nagenpea BALA DEBERE Cal. 743 
5. 29—Delivery of possession. 

Where possession has been delivered to the auction- 
purchaser by the Collector under s. 29 the auction- 
purchaser gets actual possession and not merely a 
right to possession in the eye of the law MERER 
ALI Mia v Brovor Baran MUKERJEE Cal. 708 
Bengal Land Revenue Sales Act (VI of 1869), 

S 6—Sale for arrears of revenue—Possession of 

patnidar under trespasser, whether entitled to pro- 

tection—Co-shares—Surreader by some--Confirma- 
tory patta to others—Right of latter, whether continu- 
ous. 

The continu us possession for twelve years which 
is the subject ofs.6 of the Act VIII of 1369 must be 
possession under one and the same right. This 
right might have been in its inception joint with 
other personsand by the death of co-sharers ultimate- 
ly becomes a sole right without its continuous nature 
being affected. A 

Where there was a surrender by the co-sharers and 
a confirmatory paita was granted in favour of one cf 
them: Held, that the right was continuous for the 
purposes of s 6. Sayam Sunpze Das v. Ivans 

Cal. 808 

Bengal Tenancy Act (VIII of 1885), ss. 3 (5), 

153—Rent, if includes cess—Suit for: excess cess 

with damages, whether suit for renti—Rajaswa’, if 
includes cess 

The definition of ‘rent” as contained in s. 3 sub-s 5 
is sufficiently wide to include cesses which are 
payable bythe tenant to the landlord and as a 
consideration for the use and occupation of the 
lands of the tenancy. ; 

A suit for recovery of excess cess in respect of a 
certain patni mahal for a certain numberof years 


together with damages on the basis of certain terms - 


in a kabuliyet under which the defendant holds the 
same, is a suit for rent and does not offend against 
the provision of s. 53, Bengal Tenancy Act 

In asuit for rent the plaintiff is entitled to in- 


clude rent for four years and when the name of 
the plaintif has been registered under the provi- 
sions of the Land Registration Act, he is entitled 


to institute the suit alone and maintain the action. 

The word 'rajaswa' used ina ‘kadulivat is wide 
enough to include cess payable under the Cess Act. 
Buagawan Dasv BHUPENDRANARAYAN SINGHA Cal. 676 

ss. 29, 30,35, 52—Kabuliyat fixing area 
and rent-Stipulation for additional rent if area 
is found to bein excess—Validity. 

‘In a kabuliyat a certain area was mention- 
ed and a certain rent was also mentioned for the 
area and there wasa further stipulation thatif at 
any time the lands are measured with a certain 
standard offmeasurement and it is found on such 
Measurement that there is any quantity of land 
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either more or less than the area stated, the tenants 
will have to pay additional rent or will get abate- 
ment of rent as the case may be: 

Held that in the absenceof any material on the 
record which would suggest that the rent that was 
mentioned in the kabuliyat wasa rent fixed for all 
the lands of the tenancy irrespective of the figures 
that had been given in the kabuliyat as regards the 
area of those lands, a decree for additional rent 
for additional area could be made on the basis of 
such stipulation, though e. 52 might not apply to 
such a case. MancaL Nampas v Kaui Suxpar Cal 85 
8 67— Power to award interest on arrears. 

Where the rate of rent payable by the tenant is 
required to be fixed by the court, the landlord is not 
entitled to interest or damages on the ground that the 
tenantdidnot pay rent at the rate claimed by the 
Janolord. A claim for interest on arrears of rent is 
not maintainable under s 67, and interest can only 
be awarded on arrears of rent at the rate finally 
determined. JNANENDRAKUMAR V. DILESPKUMAR 
Tees = *Cal. 823 
—-— 8.89. SEE ANDLORD AND TENANT 889 


Bombay City Municipalities Act- (XVIII of 
1925), ss. 37, 46, 58 (b), 81—Municipality 
constituted underthe Act- Standing Committee not 
appointed— Resolution delegating powers of Standing 
Committee to President—Propriety of—Rule, if 
ultra virer. 
Where a 





Municipality framed a rule 
under s. i8 (b) read with s, 46 by which 
all powers or duties or executive functions 
to be exercised or performed cn behalf of the 
Municipality, were delegated to the President, 
and this 1ule was sanctioned by Government and 
the Municipality prepared a revised assessment list 
of houses to which objections were made which 


were disposed of by the Presidentin the absence ` 


of the Standing Committee : 

Held, that the resolution passed by the .Munici- 
pality making a rule delegating the powers of 
the Standing Committee to the President. ‘was 
ultra vires, and did not authorise the President 
to dispose of the objections to the assessments. 
PRITHVIRAJ v LONAVLA MUNIGIPALIIY ~~ ~Bom-999 


Bombay Hereditary Offices Act (ill of 1874) 

—Shet sanadi lands—Whether watan property. 

Shet sanadi lands are watan property and are govern- 
ed by the provisionsof the Bombay Hereditary 
Offices Act although Government as the result of 
an inquiry held in 1900, came to the conclusion 
that they would not treat them as watan property. 
VISHNU v SHANKAR Bom 459 
Bombay High Court Rules (Original Side) 

1930, r. 767—Security for costs—Additional 

security, if can be ordered merely onthe ground 

that costs of appeal are likely to be heavy—Practice. 

Further security cannot be ordered from an ap- 
pellant, under r.7€7 of the Bombay High Court 


Original Side Rules, merely on the ground that 
the amount of the costs of the appeal is likely to 
be heavy. TRIMBAK v. RAMCHANDRA Bom. 98 


Bombay Motor Vehicles Rules, 1915, r.19 (1)— 
Rule, if covers a tramcar which is stationary— 
‘Ordinarily’, significance of. 

Rule 18 (t) of the Bombay Motor Vehicles Rules 
which provides that a motor vehicle shall ordinarily 
pass a tram car on the left or near side whether 
it be going in the same or contrary direction, covers. 
a tramear which is stationary, The word ‘ordinarily’ 
in the rule denotes that the rule applies except in 
acase in which there is some impediment to 
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passing the tramcar on the near side The facts 
that there are pedestrians making it difficult for 
him to pass and thore is plenty of room for him 
to pass on the right haod side, do not gonstitute 
anexcusefor breaking the rule. Bwurerorv W., M. 
RIBBANS Bom.923 (a) 
Burma Municipal Act || of 1898} as amended 

by Act lof 19311, ss. 142:e-,148—Punishment 


or breach of bye-law made under s. 142 (e)—Whether’ | 


provided by s, 148—Necessity of amendment of Act. 

Section 148, Burma Municipal Act, specifically 
provides for the punishment of offences relating to 
breaches of “any of the sections, aub-sections or 
clauses of the Act mentioned in col, 1 of the fol- 
lowing table of any rule or bye-law made there- 
under ”, and the omission of s. 142 from col 1 of 
the following table shows thata breach of a bye- 
law duly passed under s. 142(e) is not an offence 
punishable under s. 148. 

This is a casus omissus, and inthe public 
interest the matter should be set right by the Legis- 
lature. MêDALIARU MayMyo MUNICIPAL ComMITTEx 

Rang.159 
Burma Rural Self-Government Act (IV of 1921), 

S.79--Rr. 84, 86—Petition questioning validity of 

election—Where tobe filed—-District Judge trans- 

ferring petition to Additional District Judge 

—Order passed by Additional District Judge— 

Appeal to District Judge, if lies— Remedy of party. 

A petition filed, in order to question the validity of 
an election of members of a Oircle Board, under rr. 
34 to 41 of the Burma Rural Self-Goverament Rules 
made unders 79, Burma Self Government Act. is to 
be tried either by the District Judge or such Assis- 
tant Judge as he may appoint 

When such a petition is filed in the District Court 
and “is transferred tothe Additional District Judge 
for disposal”, the order so transferring is one passed 
without jurisdiction as the petition can only be 
t ied by the District Judge himself “or such Assistant 
Judge as he might appoint’, and the Additional 

, District Judge assuch is not competent to try them. 
No appeal lies to the District Judge from the order 
of the.AdditionalJDistrict Judge so passed but only 
revision'in the High Court, MAUNG Pare», Yeo 
Win Su ' Rang. 849 F. B. 

‘Burmese “Law —Adoption, if can be cancelled at 

will by adoptive parents—Adopted son becoming 
lunatie—Natural mother of adopted son, ìf qualified 
to administer estate. 

Although under Burmese Law an adopted son can 
forfeit his rights by unfilial conduct in certain circum- 
stances, in default of such forfeiture, once 
adopted, he must remain adopted, and the adoption 
cannot ba cancelled at will by the adoptive parents. 

Where a boy has been adopted and isa lunatic, in 
the absence of anybody better qualified, the natural 
mother is the proper person to administer his estate 
as by natural relationship she is the person most 
likely to look after the interests of her son. MA 
Onurr Su v. Kyaw MAUNG Rang. 821 
Burmese Buddhist Law—BEzxclusion of herr from 

succession— Conditions — Dogchildren, rules as to 
disinheritance of, if extend to grandchildren - Ad- 
ministration—Agreement of compromise between 
some heirs, whether binding on administration of 
deceased's estate. 

Under Burmese Customary Law, in order that am 
heir may lose his rights of inheritance and the 
law relating to dogchildren may apply conduct 
suffici:ntly serious to deprive an heir of his in- 
heritance must be strictly proved, and the courts 
will not hold that by reason of filial misconduct, 
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an heir has lost the shere in his parent's estate 
to which otherwise he would have succeeded unless the. 
circumstances are such that a decision in that sense is 
inevitable. The rule relating to the disinheritance of-a 
dogehild will not apply to grandchildren. i 
_ Where an agreement of compromise is entered 
into only by some of the heirs, sùch agreement, in 
the absence of consent of all heirs, is not binding 
on the administration of the deceased's estate. U 
Sern v. Ma Box | i Rang. 306 (b) 
——— Hpoongyi (Buddhist if liable for 
maintenance of his child. 
| It is clear from the rules that prescribe the duties 
and govern the life of the Buddhist Sangha in Burma 
that it would be an offence to ordain as a hpoongyt 
a layman against whom a maintenance order remains 
outstanding, unless and until he has made due pro- 
vision for the sustenance and support of his children 
and such a person would be as unfit to be ordained as 
a member of the Sangha as a person would be unfit 
to remain a member of that body if he has had 
illicit intercourse with a woman, or by her has become 
the fatherof a child. Maune Tin v. Me Huin 
h Rang 187 b) F.B. 
Property obtained by wife during continuance. 
of marriage—Wife allowed to deal with property 
on her account by husband—Mortgage by wife— 

Whether binding on interest of husband, 

Under Burmese Buddhist Law the parties to a 
marriage must’ ordinarily be considered as holding 
the joint property of the (marriage rather as tenants 
in common than as joint tenants. 

Where a Burmese Buddhist wife acquired prop- 
erty by inheritance during continuance of her mar 
riage and she was dealing with the property on her 
account, the husband allowing her to do so and 
not taking any steps to have his name entered in 
the revenue record, and the wife executed ʻa mort- 
gage in respect of the property : 

Held, although the busband had a vested interest 
ina part of the property, under the circumstances 
he must be held to have given his consent to his 
wife's dealings and the mortgage must be held to 
be binding on the whole property. S T. CHETTYAR 
Firu v. U Po HLAING h Rang 262 (b) 
Caicutta Municipal Act (Ilof19241,s. 159 (2) 

—Owner of bustee lands- Assessability of—Ezxist- 

ence of middle man between owner of bustee and 

owner of hutsin the pustee—If recognized by the 

Act, ý 

The owner of certain busice lands on being 
assessed under the Calcutta Municipal Act, contend- 
ed that he was not the owner of the bustee but that 
the real owners were certain tenants to whom he 
sublet the premises in question and while they 
paid small rents to him he had to pay more to the 
Corporation by way of assessment than he got from 
his tenant : 

Held, that in view of the provisions of s. 159 (2) 
of the Act there was no case of hardshipor pre- 
judice. 

4 The Calcutta Municipal Act does 
recognize the existence of amiddle man 
the owner of the lands in which the 
situated and the owners of huts in the bustee. 
AKHOY Kumar Sue v, CORPORATION oF CALCUTTA 
Cal. 929 ta) 
— ss. 175, 391—Power of Corporation to 
refuse license— Interest of public order and morality 
Discretion of Corporation, exercise of—Power to 
questioned by way 
. 


maw, 





Monk’, 


not really 
between 
bustee is 





refuse license—Whether can be 
of defence in Criminal Court. 
Under the implications of s. 391 of the Calcutta 
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Municipal Act it is open to the Corporation to 
refuse & license if in their discretion they think it 
necessary to do so, but this ‘discretion must be 
exercised in a judicial spirit and in a reasonable 
manner, ; 

- The question asto whether the refusal to issue a 
license was in excess of the authority of the Oor- 
poration, may be raised by way of defence in a 
Oriminal Oourt though it may be more appropriate 
to do so by acivil declaratory action or bya writ 
of mandamzs, : 

Section 175 of the Act deals with a very differ- 
ent ciass of license from that contemplated by s. 391. 
The object-of the two sections and the nature of the 
licenses required by them are different. Section 
175 occurs in Chap. XII which deals with tax on 
professions whereas s. 391 occurs in Ohap. XXVI 
dealing with regulation and inspection of places of 
public resort. S. R. Vzemav EMPEROR Cal.198 


. $ 
ss. 406, 488— Sale by ignorant menial 
servant and not. by proprietor—Whether an ex- 
tenuating circumstance—Correction of section of 
Statute under which charge is made—When can be 
permitted. ' : 
In the case ofa conviction under s 406, Calcutta 
Municipal act, read with a 488, the fact that the 
sale was not by the proprietor who was illand bed- 
ridden but by a menial servant who‘did not know 
what he was doing and what he was selling, is not 
in extenuating circumstance. 

When at the instance of the complainant {praying 
that a case might be treated as one under a section 
different from that mentioned in the charge, the 
Magistrate can make the necessary correction if the 
accused will not in any way be prejudiced by reason 

‘of the correction baing allowed. Correction over the 


signature of the Magistrate is sufficient. A seal is 
not required to give validity to the correction. 
Davis Hewitt & Co. v. EMPEROR Cal 877 


Cantonments Act ‘ll of 1924),ss.84, 88 Srp 
Ovr PROCEDURE Cons, 1908, s. 9 1016 


Carriers Act (lll of 1865). - See Lr 
1908, Soa. I, ART, 31 4 aa 703 


Cattle Trespass Act | of 1871), s. 22—Pleader's 
~ fee—Award of to successful complainant—Legality 


of. 

The language of s. 22 of the Cattle Tres ass Act. 
1871, is not wide enough toenable a Magistrate t 
award Pleader's fees to a successful complainant 
especially when the' cattle had been released. long 


before the complainant engageda Pleader. POTTELLA 
RAGADU v, POONDLA LAKSHMINARAPPA Ruppy 
Mad 154 (a) 


caveat em ptor, doctrine of. 
Lhe rule of caveat emptor must be e 
within the strictest ' possible limits and suena ac 
be extended to cases in which the decree-holder is 
the auction-purchaser himself and the sale is found 
to be a nullity in consequence of the decree in 
another suit declaring that the propety sold did not 
belong to the judgment-debtor. Dusey AMBA LAL 
v. Firm Ram Govan MADHO PRASAD All. 492 
G. P. Gourt of Wards Act (XXIV Of 1899), ss, 27 
ty 33—Suit by ward—Death of ward—Continuanee 
fe. of suit by Court of Wards—Court o f Wards, whether 
, acts as legal representative. i f 
“ The position of the Court of Wards after h 
‘death of the ward in respect of a suit by the ward 
is not that of a persan acting as the next friend 
attempting %o pursue the suit when the minor 
dies, but the position of a person acting as a legal 
representative of the deceased. The Court of -Wards 
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represents no particular ward in the administration 


_ of the estate but administers the estate on its own 


authority, and being a person who in law represents 
the estateeof deceased, as it does by the order of 
*the Local Government, falls within the definition of 
alegalrepresentative in s. 2(11) of the Civil Proce-- 
dure Code. The Courtof Wards, therefore, is fully- 
entitled to carry on the suitin its own name In such 
a case the property is no longer a ward's propert 
and the Oourt of Wards acting on its own authority 
and not in the capacity of the next friend is under no 
obligation to act through a manager. GaBRULAL 0, 
Courr or Warps, BILASPUR Nag. 368 
C. P. Excise Act (H! of 1915), s 34 (a)—Possession 
of charas — Legality of possession . and -nots of 
search material 
The point for decision ina case under s. 34 (a), 
0. P. Excise Act is whether or not the accused 
had legal possession of charas, and it is necessary to 
consider the evidence even if the Exeise authorities 
had acted illegally in making the search. O P Lcoau- 
Government V NAINSUKH TELI ~ Rag. 240 


C. P. Land Revenue Act (ll of 1917), s.156— 
Suit by lambardar for arrears of revenue —Lambar- 
dar's right to interest on arrears. 

- There is nothing in law debarring a malguzar from 
claiming interest on arrears of land revenue from 
the hoider of a malik magbuza plot in a suit for re- 
covery of such arrears Temar v. HARI Das 370 

s 203 (2) and (3)—Tenant deserting 

, village—Malguzar's right to house — Provision in 

“wajib-ul-arz, effect of -S 202 (2), scope of, : 

Where a wajib-ul-arz provided that the-malguzar 
was, unless there was an agreement to: the contrary,. 
entitled to theownership of vacant houses after they 
had been abandoned for two years and after the 
original owner had abandoned the village and the 
malguzar had obtained possession of ‘his -house the 
plaintiffs claimed the house by purchase in pur- 

suance of a mortgage: | > v 
Held, that s. 203 (3) of:the O. P. Land Revenue. 

Act was inapplicable to such a case. and the mal- 

guzar was entitled tothe house . $ ; 
Section 203 sub-s. (2) is not limited in its appli- 

cability to cases where the right is forfeited on 
certain contingencies arising. but- can also include 
forfeiture of existing rights, ZABARSINGH v. BHAG 

WANBINGH Nag. 201 


C. P. Municipalities Act (VII of 1922), ss. 38 (J), 
45, 70 (1) and (2)—Unauthorised occupation of 
Municipal road—Suit by Municipality for use and 
occupation, maintainability of—Nature of action 
for use and occupation. 2k 
Where a person occupied a portion of a Municipal 

Road for dumping materials without any express 

contract with the Municipality and the latter sued 

to recover a sum less than Rs. 50 as compensation 
for use and occupation : - 

Held, that the suit was maintainable.  . 

An implied contract presupposes 2 capacity in the 
parties to contract. If either is incapable of enter- 
ing into an express contract it follows none can be 
implied 

Public streets are not ordinarily intended for use 
as dumping grounds for building materials. But 
8. 91 gives tbe Committee power to allow them to 
be used temporarily for this purpose subject to 
such conditions as it may prescribe R 

The first sub-section. of s 70, of the O. P. Munici- 
palities Act refers tothe temporary occupation o 
public streets and the second to that of -other- land. 
The second alone jrequires by-laws not the first 
[The nature, of an action for use and occupation 
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discuised.] Mounirag WAMAN v, SEORETARY MUNIOIPAL 
UM MITTER, Basta Nag. 667 
c. P. Tenancy Ast (I 0f 1920),s 38. A 

Under s. 39, tha person from whom aaub-tenant 
holds is termed landlord. Sago Samar BRAHMIN 2, 
Hani Swanger Nag 191 
——- 83 38,65 —Tenant, whether includes sub- 

tenant—Remission of rent of sub-tenant of sir— 

elropriety of. 

The word ‘tsovait’ in's. 65, O P. Tenancy Act, 
referato the classes of fénants mentionedins 3. 
It is, therefore, open to the Deputy Commissioner 
to remit rent even of asub-tenant of sir under s 
65. SHesauar BRAHMIN v. HARI SHANKER Nag. 191 
8.95—Occupancy tenancy — Surrender of 

holding reserving rightto fruit trees, legality. 

An oceupancy tenant cannot on surrendering his 
holding to the landlord retain any right in the fruit 
trees standing on the holding even withthe land- 
lord's consent, Morimiyan v, HABIB MIYAN 

Nag 86 


Ceylon 6rdinance (Il of 1889), s,7,Chap 52— 
Dezree of Ceulon Court under summary procedure— 
Smi in British Indiaon such decree—Maintainabi- 
ity. 

A suit ona foreign judgment cannot be maintained 
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under s. 13, Oivil Procedure Code, unless there is a. 


‘judgment'and no judgment is contemplated in an 

ex parte summary procedure under s. 704 and form 

19 of the Ceylon Ordinance II of 1869. FERNANDO V. 

FERNANDO Mad 22 (b) 

Chota Nagpur Landlord and Tenant Proce. 
dure Act (I of 1879), s. 10-B—Mortgage of raiyati 
holding for five years or until re-payment of 
advance thereafter—Validity of mortyuge—Prescrip- 
tion—Adverse possession by mortgagee—Mortgagee, 
if can prescribe in another capacity. 

A mortgage of a raiyati holding in Chota Nagpur 
for a period of five years or (impliedly) till re- 
payment, thereafter of the amount advanced, con- 
travenes s. 10-B (1), Ohota Nagpur Landlord and 
Tenant Procedure Act and is hence invalid. In such 
a case, the mortgage being invalid, the mortgagee 
begins to prescribe from the dateof the mortgage. 
The mortgagee prescribes assuch and the result is 
in ordinary circumstances that after the period of 
limitation has expired heis entitled to retain pos- 
session until his mortgage is redeemed. The mort- 
gagee isnot, however, debarred from prescribing 
ia another capacity, as on a claim of title as raiyat 
of the holding, provided itis clear from the cir- 
cumstances that he asserted adverse possession 
thereafterasa raiyat. ABDUL JABBAR KHAN v. GULAB 
KHAN Pat. 439 
Ghristlan Marrlage Act (XV of 1872). Sur 

Divorog Aor, 169, s 7 960 

ss 4, 5—Jurisdiction of High Court to try 

one under—Divorce Act (LV of 180694, ss 7,9 (8), 

+ 

ìne various grounds, on which the court can 
give a decree of nullity, in the Divorce Act refer to 


cases where there has been a marriage validly 
performed. Questions arise under s8 4 and 5, 
Christian Marriage Act, when the marriage has not 


been validly performed There is a clear distinction 
between a decree of nullity of a valid marriage and 
a declaration that the marriage itself is illegal and 
void. A High Court in India has, therefore, 
jurisdiction to decide questioas under. the Ohristian 
Marriage Act Atrrep Rosser Jonesy TITLI 
All. 906 
- 85. 5,19 (3)—Allegation of idioey—Doctor's 
evidence, not conclusive—Misrepresentation inducing 


. banns is only a ground of declaring the 
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consent to marry — Marriage, if upset—Marriags 

otherwise ‘valid—Burden of proof of invalidity 

due to duress—English Law as to non-publication 
of banns, if applies to India. 

Misrepresentation inducing consent to marry 
cannot upseta marriage - The position in law is 
that the party imposed upon must be deceived to 
such an extent that there is in reality no consent at 
all to the marriage 

Where the idiocy of a person is alleged, the court 
has to satisfy itself that re isan idiot. Evidence of 
doctors is not conclusive but only serves asa guide. 
for the court to form its opinion. A man aged 54 
with the mentality ofa child of 8or9 years cannot. 
be termed an idiot within the meaning ofs.19 (3), 
Divorce Act. : 

There is avery great burden on a person to show 
that a marriage which is otherwise valid ought to 
be upset onthe ground of: duress, 

The English rulethat the non-publication of the. 
marriage’ 
is within the 


void- if the lack of due publicity 
marriage, is 


knowledge of both the parties to the 
no guide to an Indian Court. 

Section 5, Ohristian Marriage Act, deals only with 
the necessary preliminaries tothe ceremony, the 
ceremony itself, and the person who performs it, 
Ithas nothing to do with Canon law. ALFRED 
RoBERT v. TITLI All. 906 


Civil Procedure Code (Act V of 1908). Sz 
Divorce Aor, 1839, 8 7 960 
———- 5, 2, 0. XXII, r. Q9—Abatement of suit— 
Application for substitution— Whether may be treated 
as one for setting aside abatement—Discretion of, 
lower Court exercised within jurisdiction—Inter- 
ference in revision, if proper. j 

Where on the abatementof a suit an application is 
made not to set aside the abatement but for substitu-. 
tion of the legal representative,and if the application 
be treated as one to set aside the abatement, it would. 
have-been in time,the application for substitution must 
be considered as one under O. XXII, r. 9 (2) for 
setting aside the abatement, and when in such a case. 
the trial Court acting within its jurisdiction uses 
its discretion in accepting the reasons given forthe 
delay, interference in revision by the High Court is 
not proper. GABRULAL?, Court or Warps, BILASPUR 

Nag. 368 

S. 2 (2)—Order remanding case provided 

certain papers were filed at appointed time, whether 

decree—Power of court to extend time for filin™ 
papers. 

In a certain appeal, the District Judge passed an 
order remanding the suit for re-trial provided that 
within one month certain papers were 
filed. It was also provided that if the papers 
were not filed, the remand order would not take 
effect and the appeal would stand dismissed. The 
papers were not filed within the time given and 
the Judge dismissed the application to extend time 
saying that he had no power to do so, and added 
that the appeal stood automatically dismissed. On 
appeal against this order : eo 

Held, that the first order of the District Judge 
did not amount to a decree andit was hence open 
to him to give further time. Anant Ram v. SITAL 
Din a; A129 


—— 8. 241), O. XXII, r. 4—Wrong lega 
representative, suit against—Deerée, whether binding .. 
on true legal representative—Bona fides and good 
faith of plaintiff. bd me 
Ip certain circumstances a person wrongly im- ` 

pleaded as a legal representative represents the 
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estate and the decree passed: against him 
“binding on the true representative if the 
decree-holder had acted bona fide, i. e, in 
good faith and with due care and attention. 
Failure to make more detailed enquiries will not 
necessarily lead to the conclusion that the decree 
holder had not acted bona fide. Onanpry v. HIRALAL 
Nag. 663 

———— $3. 2,47, O. XXXIV, r. 6—Proceedings 
ei ei satisfaction of decree—Applicability 

of 8. 47, 

Section 47, Civil Procedure Code, is applicable to 
execution proceedings as much after an order has 
been passed declaring the decree satisfied as before 
an order has been made to that effect. Where a 
decree has been held to have been discharged and 
one of the parties comes tothe court on the ground 
that the order hasbeen wrongly passed and should 
be reviewed or reconsidered the case would fall 
under s. 47, Oivil Procedure Code, and an appeal 
lies against the order. Manso LAL w DULI HAND 

All. 468 


ss 2,151—Order on application for cancella- 
tion of surety bond—Whether appealable—Revision 

—Party not availing of right of appeal or revision 

Whether can invoke inherent jurisdiction of 

court—Decree— Tests to see if decree or order is a 

nullity or mere irregularity, 

An order passed on an application by a surety for 
judgment-debtor to have his surety bond cancelled, 
he having discharged his obligation thereunder, is 
not a decree inasmuch as it is not made inan 
grime against the surety by the decree-holder, 
and is consequently notappealable. The remedy 
of the injured party is only by way of revision. 

Where a party considers a decree or orderof the 
court unjust andhas neglected to avail himself of 
the remedy provided by the Oode of Civil Procedure, 
e. g, his right of appeal or of application in revi- 
sion, it is not open to him subsequently to invite 
the court by virtue of ita inherent jurisdiction :eserved 
by s. 151 todisturb that decree or order which he 
has failed to challenge in the statutory manner and 
within the statutory period. 

One well-established test of whether an order 
or decree isa nullity or a mere irregularity is: is 
it open to the parties against whom the decree or 
order is passed to waive objection to it? NAGESHAR 
PRASAD v. GULZARI Lat Narain Das All 731 


—S. 9— Matters relating to valuation ete., by 
Cantonment Board—Civil Courts, if have juris- 
diction over—Decree passed by Civil Court, if ultra 
vires—-Decree, if can be executed—Cantonments Act 

(IT of 192%), ss. 84, 83, 

Under the. Cantonments Act, the jurisdiction of the 
Oivil Court is excluded in all matters relating to 
any valuation, asseesment, liability to assessment or 
taxation bya Cantonment Board Any decree that 
maybe passed by a Qivil Court in such matters 
is, therefore, wholly without jurisdiction and 
ultra vires and hence cannot be executed. CANTON- 
MENT BOARD, AGRA v, KANHAIYA LAL All. 1016 
———— sS. 10— Absence of jurisdiction of court in 

which suit is instituted—Institution of suit in court 

of proper jurisdiction—Later suit, if a continuation 

PA former—Limitation for suit, when arises— 

imitation Act (LX of 1908), s. 14}—Whether applies. 

Where a suit was instituted in a court which bas 
no jurisdiction to try iùand it becomes necessary 
to institute a suit in acourt of competent jurisdic- 
tion, the second suit cannot be regarded as a con- 
` tinuation of the first suit although tho subject-matter 


is 
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of the two suits is identical. The period of limi- 
tation for the second suit starts from the institution 
of that suit. a 
The plaintiff may, however, claim under. s 14, 
e Limitation Act, exemption for the time during which 
he was prosecuting with due diligence and in good 
faith his first suit Met oo 
The provisions of s, 10, Civil Procedure Code are 
mandatory. Gouat Dorr JANKIDAS V. SHANKER ` -© 
Sind 56 
—ss, 10, 115, 151—Order refusing stay of 
suit under inherent powers—Revision. _ oar, 
An order refusing to stay proceedings in” a suit. 
pending an appeal in another court may be looked 
upon asa case within s 115, Civil Procedure Code, 
and revised by the High Court under that section. 
In sucha case the question is independent of 
the matters which must necessarily be decided in 
the course of the suit. MULCHAND V. JIWAN Das 





4 Lah. 107 

————S. 11. è 
Ser HINDU Law 442 
SEE LANDLORD AND TENANT 751 
SEE MORTGAGE 716 


——-— s, 11—Ezecution proceedings—Application by 
assignee to execute decree—Application allowed 
after notice—Res judicata. . 

Where an application for execution by a person 
claiming to be anassigneeof a decree is a lowed 
after due notice to the parties, the latter cannot sub- 
sequently contest the assignee’s right to execute, even 
ifthe first order had been passed for default of their 
appearance - MADAN GOPAL V Jaswant RAT Lah, 488 
s 11—Fraud—Judgment obtained by fraud 

cannot operate as res judicata. $ ; 

A judgment obtained by fraud or collusion can- 
not operate as res judicata, WAZIR CHAND v. KARAM 
CHAND `l... Lah 524 


s. 11— Res judicata—A pplication for amend- 
ment of decree -Dismissal for failure to file 
process forms—Application for review— Rejection 
—Second application fer. amendment—W hether 
barred. Chiles: ake at 
Where an application for.amendment of a decree 

was dismissed for default on account of the appli- 
cant’s failure to file the process forms aud an appli- 
zation for review ofthat order also having been dis- 
missed, he applied a second time for amendment of 
the decree : nb 

Held, that asthe previous application for amend- 
ment was not heard and decided on the merits, 
the rejection of that application did not operate as 
a bar to the entertaining of the second application 
and that the principle of res judicata did not apply.. 
Pramatra Nara MALIA v I. 8. MACKEY Pat. 59 

s 11—Res judicata between co-defendants— 

Tests of. 

The test of res judicata between co-defendants 
is that if a plaintiff cannot get at his right without 
trying and deciding acase between co-defendants 
the court will try and decide that case, and the co- 
defendents will be bound. Butif the relief given 
to the plaintiff does not require orinvolve a decision 
of any case between 20-defendants, the co-defend- 
ants will not be bound as between each other by 
any proceeding which may be necessary only to the 
decree the plaintiff obtained RAMJOSH MARWARI v. 
CHANDRA MANDAL Pat 253 
s 11—Res judicata—Questions of law—Ex 
parte decrees—Question. whether khadim's rights 
are alienable—Decision in one suit, whether operates 
as res judicata for suit for different period, 
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JA suit by the plaintiffs for recovery of certain 
amounts on account of their shares as khadims out 
of the income of a religious shrine would fall 


under Art 13 of the Firat Schedule to the Provincial. 


Small Cause Courts Act, and would thus be ex- 
cluded from the cognizance of a Court of Small 
Oauses. 

The question whether the alleged custom as regards 
the alienability of khadim's rights was or was not 
opposed to public policy cannot be treated as a 
mere abstract question of law for purposes of 
res judicata. The fact that the claim in the sub- 
sequent “suit is for a different period is immaterial. 

Wheré the main point for consideration is whe- 
ther .the matter now in issue’ was directly and 
substantially in issue between the same parties 
and that very matter has been decided in a pre- 
vious suit between the same parties, that matter 
cannot be re-opened merely because the reasoning 
of the court in the previous suit on a point of 
law was erroneous. 

The mere fact that the previous decisions were 
ex parte would not be sufficient to exclude these 
decisions from the rule of res judicata. 

The question whether all the necessary requisi- 
tes for the application of the rule of res judicata 
are established by the evidence on the record is 
purely a question of law and a party can be 
permitted to raise it in appeal, even if it was not 
raised in the courts below when it is patent on the 
facts appearing on the record. Mosammap Umar 
Dargaz ALI Kuan v. ABDUR RASRID Lah. 669: 

s 11—Suit for rent—Fresh suit based on 
- contract of lease~Dismissal for want of proof of 
tenancy—-Second suit for comipensation based on 
* tort—Whether barred by res judicata. ` 
’ The plaintiff instituted a suit against the de- 
fendant .on. the‘ allegation ‘that the latter had 
rented a-roomi in the former's house This suit 
was dismissed..on the ground that the plaintiff 

did not prove: the ‘tenancy. Subsequently plaintiff 
filed another.-auit~ against the defendant claiming 
compensation-for use and'ocêupation of that room by 
defendant. Ori'the "ground thas the second suit 
hy res judicata, “thes lower | Court dismissed the 
suit: < Pn. 

Held, that the first suit” was based on contract 
and the second on tortand these two being mutual- 
ly exclusive causes of action, when plaintiff sued 
on one of them and failed he was entitled to sue 
on the other contrary cause ofaction and con- 
sequently the second suit was not barred by res 
judicata. Ramesawar PANDAY v. Naka SINGH 

Rang. 734 
~s. 11, Expl. IV—Constructive res judicata in 

execution proceedings. 

Oonstructive res judicata has got tobe cautiously 
applied in the case of execution petitions. 

- Where in execution proceedings a person claimed a 
prior lien but the court refused to find out how 
much was due tohim but it still sold property 
Subject to some lien which he was considered to 

ve x 

Held, though the procedure adopted was errone- 
ous the order could not render the claimant's right 
fo possessory lien res judicata. ANNANI PILLAI V, 
MAOHAMMAT, -~ Mad 365 


s 11, EKpl. IV, 47—Ezxecution proceedings- 
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of = Omission to raise valid plea —Hstoppel— Waiver 
—Haecution petition for different relief—Whether 
can be treated as continuation. oa het 
An application which claims different reliefs from- 
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the prior application cannot be held to berevival_ of 
the prior application nor can it be held to bea con- 
tinuation of that application. The test is always, 
whether in substance the execution application 
claims the same reliefs. 

Where a judgment-debtor did not raise an objec- 
tion to an application for execution by a mukhtyar 
that the power-of-attorney did not authorise him to 
apply for execution but raised itin a subsequent 
application : 

Held, as this objection would have been a com- 
plete bar to the previous execution application pro- 
ceeding at all and as it was not raised or decided 
but might and ought to have been raised and decid- 
ed in the previous application, the judgment-debtor 
was barred from raising it, : 

Explanation IV tos. 11, Oivil Procedure Code, is 
not inapplicable to execution proceedings. ; 

Held, further that there was neither estoppel nor 
waiver on the judgment-debtor’s part Kipar NATH 
v. Tas MuHaMMAD KHAN 4 Lah. 259 


——- —S, 11, O XXII, rr. 5, 10, O XLIN,r.1(1)— 
Application for substitution of names as legal 
representatives, dismissal of—Suit for declaration 
as legal representatives — Maintainability —Res 
judicats, 

A question once determined under O. XXII, r.5, 
operates as res judicata in a subsequent suit where 
an application for substitution of legal representatives 
was rejected on the ground that the applicants 
were not legal representatives, and they filed a suit 
for a declaration that they were such : 

Held, that the suit was not maintainable as the 
matter directly and substantially in issuein the 
prior proceedings were directly and substantially in 
issue in the suit. Jar Narain v. Ram Deo 
< i Oudh 978 
s.13—Foreign court—Judgment of foreign . 

court passed without jurisdiction—Decree in 

absentem—Submission to foreign court—When 

` operates to validate decree—Application to foreign 
court to se! aside ex parte decree, whether amounts to 
voluntary submission. 

A decree pronounced in absentem by a foreign 
court, tothe jurisdiction of which the defendant has 
not in any way submitted himself, it is an absolute 
nullity. Where hehas submitted himself it (0 its 
jurisdiction the submission should bein the suit 
itself and before the decree is passed: where the 
submission takes place uot only after the judgment 
was pronounced but after the execution petition had 
been filed and to some extent acted upon, the decree 
is an absolute nullity when it was passed- and the 
court cannot be subsequently and retrospectively 
clothed with jurisdiction by an application by the 
judgment-debtor to the foreign court to set aside 
the ex parte decree. 

In such a case even if the application to the 
foreign court tosetaside the ex parte decree be 
assumed to have been asubmission, the submission 
cannot bedeemed to have been voluntary, inasmuch 
as the judgment-debtor, under the circumstances of ` 
the case, made the application as the only alterna- 
tive before him instead of undergoing imprison- 
ment and he did so unaware of the fact that he 
could challenge the validity of the decree. NARBAPPA 
NAICKEN v. RANGASAMI NaICKEN Mad. 587 

s. 13 (b)—‘Decree on the merits, meaning of 

—Suit on foreign judgment—Necessity of judgment. 

. A decree under the summary procedure qf the Court 
of Ceylon as distinguished from snex parte decree 





-under the regular procedure is not one on the merits‘ 
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within the meaning of s. 13, Oivil Procedure Code. 
Where a suit is laid ona foreign judgment, if the 
judgment does not, satisiy the conditions of s. 13 (b), 
it must be dismissed. lt cannot be tried on the 
merits. ISIDORE FERNANDO v, THOMMAI ANTONI MICHAEL 
FERNANDO i 


———8. 17,0. l, r. 3—Scope of O I, r. 8—Suit 
combining distinct causes of action against different 
defendants—Misjoinder, if arises—Immovable pro- 
perty in jurisdiction of two different courts—Suit, 
where to be instituted, ; 


Under O. I, r. 3, Civil Procedure Code, a plaintiff í 


can in the same suit combine distinct causes of 
action against several defendants provided that the 
relief claimed should arise from a series of acts or 
transactions and that there is some common question 
of law or fact arising in the suit. And where the 
immovable property in regardto whichthe causes of 
action are so combined is situated within the juris- 
diction of two different courts, the suit may under 
the provisions of s..17, Oivil Procedure Code, be in- 
stituted in any one -of the courts within the local 
limita of whose jurisdiction any portion of the prop- 
erty is situated. VELUGUBANTLA PAPAMMA v. RAMA- 
SWAMI Mad, 202 


~——-—§8 20, 115—Sale of Goods Act (IIT of 19805, 
s. 89—Sale of goods—Order obtained at T—Goods 
despatched from D—Suit for price—Jurisdiction 
of court at D. ' 

The plaintifs werea firm of merchants in Delhi 
while the defendants had a shop at Yeola in the 
Nasik District An agent of the plaintiffs obtained at 
Yeola an order from the defendants for some articles, 
This order, which was signed by the defendant 
and theagent, specified that the goods were to be 
gent direct, and not by V. P. P. The lower Court held 
that the Yeola Courtalone had jurisdiction notwith- 
standing the fact that by virtue of a condition appear- 
ing atthe head of the order form the parties had 
agreed thatall claims should be decided at Delhi: 

Held, that the case fell within the jurisdiction of the 
Delhi Court as the goods were admittedly made over 
to the Railway Company in Delhi and tbe provisions 
of s. 59 uf the Indian Sale of Goods Act, were ap- 
plicable to the case., Fira MUKANDI LAL-MUNSHI Lar 
v, Firm NUR JTILAHI-ABDUL ALI - Lah. 828 
~S. 24— Appeal decided on entire evidence 
` including additional evidence—Remand - With- 

drawal of additional evidence—A pprehension that 

Judge may not be:able to approach case with open 

mind—Whether .ground for transfer—‘Competent', 

if includes competency from point of territorial 

~ jurisdiction. |: 4 

““Where“a District Judge decided an appeal on the 

entire evidence in the case including additional evi- 

dence admitted by him, and when his decree having 
been set aside the case was remanded to him and 
the additional evidence was withdrawn by the 
party and itappeared that the party would well 
have had a reasonable apprehension that it would 

. not be possible for the Judge to approach the deci- 
_ sion of the case with an open mind : 

Held, that it wasa proper case in which the 
High Oourt should exercise its general powers of 
transfer. , 

The more rational, appropriate and beneficial con- 
struction tobe placed onthe word ‘eompetent' as 
used ins. YA, Civil Procedure Code isto hold that 
the court concerned is competent when it can ay 
regards the nature and subject-matter of the case, 
and as regerds its pecuniary value, entertain a 
transferred sait, but it does nop include com 
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petence from the pointof view of territorial juris- 
diction, Sita Ram Rastogi v. BALAK RAM DUBRY 

Oudh 578 
after decree—Court rate— 





8, 34 —Interest 
Six per cent. p 
It isthe practice of the courts generally to allow 

interest on the decretal amount at six per cent, 

unless some special reason is shown why a higher 
rate should be given. DARBAR Patiala Vv. NARAIN DAS- 

CULAM SINGH OF JAGADHBI `~ Lah 681 


———s 34,0 XXXIV, r. 11—Mortgage- Interest, 
‘determination of—‘Principal amount found or 
declared due on the mortgage’, whether.” includes 
interest—Future interest—Discretion of trial Court. 
The question as to the rate of interest in the case 
of a mortgage is to be determined under O. XXXIV 
Allowing 
interest at the contract rate on the.principal amount 
only from date of suit to date fixed for payment is 
proper. The words ‘the principal amount found or 
declared due on the mortgage’ in O, XXZIV,r. 11 
(a) (i) do not include interest. 
The trial Court has discretion in the matter of 
the allowance of future interest. Cnotgy Lax v. 
MOHAMMAD AHMAD ALI KHAN Oudh 983 


s. 35. Sse Liwzration Act, 1908, Son I, 

Art 31 703 
——— s 35, O. XXXIV, r 6—Sale of right of 

redemption — Pre-emption suit— Personal liability 

of pre-emptors. 

On the sale of the right of redemption and the suc- 
cessful termination ofa pre-emption suit as regards 
the sale, in the absence of a contract to that effect, the 
pre-emptors are not personally liable for the mortgage 
money Issar Das v. Maya MAL : Lah. 738 
8.47. Seu Oivin IROCEDURE Cope, 180%, 





a. 12, Expr. IV 259 
8. 47 — Execution against transferee 
pendente lite. SER MORTGAGE ‘ 270 





S. 47—Decree for imnediate recorery— 
Agreement to pay by instalme: ts—Suretyto pay by 
instalments—Acceptance of agicement by court— 
Agreement, if amounts to fresh contract—Ln- 
forceability in execution Sis oe 
In two cases the decree-holder and judgment- 

debtorentered into an agreement, whereby the 
decretal amount was to be paid by instalments, 
while the decree in each case directed immediate 
recovery. Thesergreements were submitied tothe 
executing Court apd were accepted. In one the 
judgment-debtor undertook to pay interest on the 
decretal amount, a condition which did not exist in 
the decree. In the other caseacertain person stood 
surety for payment of the decree. money and the 
agreement of payment by instalments wes entered into 
between the decree holder and the surety: 

Held, that the agreement did amount to a fresh 
contract between the parties, though the considera- 
tion for the contract wasthe decretal amount. Such 
agreements do not keep the decree alive aud capable 
of execution, even though they have been recorded by 
the court, nor can they be enforced by the executing 
Court. Ram Dasv ALI BAHADUR 
—~—— S 47—Decree-holder purchasing at auction — 

Doctrine of civeatemptor tf applies—Judgmentd 

debtor not having any saleable interest— Effect 

Both the appellant and the resp dent held decrees 
against the judgment-debtors. she appellant as a 
rival decree-holder shared with the respondert in 
the proceeds of the sale of the properties that were, 
at the time ofthe sale, honestly believed by every- 
body to belong to the judgment-debtors, But it 
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became clear from the events that subsequently: 
happened that the judgment-debtors had no saleable 
interest in some of the properties sold with the 
result that the original fund, viz , the price fetched at 
the auction sale, that was rateably distributed between 
the appellant and the respondent was: reduced in 
proportion tothe valueofthe properties that were 

eld not to belong to the judgment-debtors: 

deld, that this had the effect. of reducing the- 
amount to which each rival decree-holder wasentitled 
on rateable distribution and the loss must, in the- 
absence of any statutory provision to the contrary, 
be borne proportionately by all the decree-holders, 
and consequently any decree-holder who had realized 
more than his legitimate share had to pay back -the 
same to thé decree-holder who had received less 

Inthe event of an-auction- purchase made by the. 


decree-holder himself being set aside, the decree- - 


holder is entitled, as against the judgment-debtor, 
to say that, notwithstanding the auction-purchase 
made by him, his decreé for the full amount stands- 
intact, d the purchase made by him has been 
vacated. A question of this description when raised 
by the decree-holder would come within the purview 
ot s 47, Civil Procedure Cade, and in order to judge: 
of the validity or otherwise of such a contention of 
the decree-holder, the court will have to consider the 
question whether or not the decree has been wholly 
or partially satisfied. In considering this question 
the court cannot ignore the fact that by the in- 
fructuous auction-purchase the decree-holder got 
nothing and that his decree has not been satisfied to 
anyextent DUBEY AMBA Lau v. Firm RAM Goran 
Mapyo Prasap All, 492 
—— S$, 47—Ex-ecution of decree—Finding that 
court has jurisdiction to execute and that applica- 
tion was not time-barred— Appeal, competency of. 

Where to an application for. execution of a decree 
the respundents raised two objections, namely, that 
the court had no jurisdiction to execute the decree 
and that the application was barred under s 48, Civil 
Procedure Code and the Judge, found against the 
respondents on these points : 

Held, that no appeal lay against the findings of the 
Judge inasmuch as the Judge bad not passed any final. 
order in execution. KAMARAJA PANDIA NAIOKER v 
Kamarasa PANDIA NAICKER . Mad, 929 ib) 
— 8.47, O XXI, r: 100 —Mortgage-decree— 

Puisne mortgagee setting up paramount title in 

execution, legality of—Applicability .of s. 47. 

Where a decree has been passed in a mortgage 
suitfor sale of the mortgaged properties. a puisne 
mortgage who was a party to the decree cannot be 
allowed to attack the decree in execution proceedings 
by setting up a paramount title to those proper- 
ies. 

Assuming suchan objection can be raised the duly 
section under which it can lie is s 47, Civil Pro- 
cedure Code PAKKIRI MUHAMMAD ROWTHEBR ~ 
MAIDEEN ` Mcd. 472 

ss. 47, 50—Decree against assets—Execu~ 
tion against property im the hands of party ex- 
onerated before trial, legality of. 

A suit was brought against defendants Nos. 1 to6 
for value of paddy received by a deceased person 
whose assets were said.to be in the hands of the 
defendants. Defendanta Nos.4-6 were exonerated 
before trial. A decree. was passed against Ist and 
2nd defendants Deceased had by his will granted 
a life-interest in a certain property to his widow, 
2nd defendant, with vested remainder to 4th 
defendant Afterthe decree 2nd defendant died and 





the plaintifs sought to proceed in execution against 
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this property which had come. -into the possession of 
4th defendant. on her death. The executing Oourt 
held that the property in 4th defendant's hands was 
liable : < 

e Held, that as the 4th defendant- had been exone- 
rated and she was not the legal representative of 
.tnd defendant the decree could not bê executed 
against the property in her hands and the order was 
wrong. 

There can be no decree simply against the 
assets of a deceased person; a decree must always 
be for assets inthe hands of some person. 
RaTHNAMMAL V SUNDARM ACHARI Mad, 30 


———— 88,47, 60 (i),115, O. XXI, r. 48—Order 
levying or refusing to levy attachment—Appeal, 
competency of— Revision does not lie- Attachment 
-—Pay of First Class Warrant Officer —Whether can 
be subject of aitachment—Army Act (VIII of 1911), 
8. 1L4. ` 
Where the lower Court passes an order levying 

or refusing to levy attachment under O. XXI, r. 4%, 

Civil Procedure Code, the order is one which can be 

the subject of an appeal unders 47 and hence an 

application forrevision against the order does not 
lie ; 

Notwithstanding any specific provisions being re- 

pealed, the terms of s.4, Uivil Procedure ‘Uode, have 
the same effect and the special law applicable to a 
First Olass Officer inthe army overrides the pro- 
visions of the general law under s. 60 (1), Civil 
Procedure Gode. Consequently, the pay ofa First 
Clars Warrant Officer to whom the Army Act 
applies cannot be attached in pursuance ofa Civil 

. Court decree to the extent contained in s., 60 (I) (4), 

CHARLES B. Brown v. ALBERT Donovan Hanson 
. Bom. 897 


ss. 47, 151, 144—Ezecution of decree— 

Stay on giving security for mesne profits—Procedure 

tn recover mesne profits—Fresh suit, whether neces- 

sary—Application— Limitation 

A power-of-attorney which authorises the holder 
thereof to take all necessary proceedings ina litiga- 
tion is wide enough to empower him to apply for 
mesne profits arising outof a stay order of the 
Appellate Court. 

Where the person who has given a power dies the 
holder ofthe power cannot proceed to act without a 
fresh power fromthe legal representatives of the 
deceased. : 

When execution has been stayed on giving securi- 
ty for mesne profits, the mesne profits can be realised 
by way of execution, without a fresh suit, Karam 
Bisrv. MEHR ALI KHAN 


s. 53—Morigage executed by father—Suit 
against sons and grandsons—Decree against 
property of father im hands. of sons only— 
Joint family property, if can be attached and 
sold. 





Where a mortgagee snedthe sons and grandsons 


on a mortgage executed by the father and the suit 
wes decreed only against the estate ofthe father in 
the hands of the sons, butdismissed as against the 
grandsons, and the decree-holder sought to attach 
the joint family property: 

Held, that as the grandsons weie. not liable 
under the decree, their interest in the joint family 
property could not be attached in execution of the 
decree and that s. 53, Civil Procedure Oode, would 
not help the decree-holder as there wasno decree 
against the grandsons. RAJA BAKHSH Siwan v. RAJA 
Ras. ; 


Lah, 585. 
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—————. 8. 55 (4)—Arrest of judgment-debtor—Ap- 
plication for insolvency ~ Surety providing for con- 
tinuing insolvency proceedings—Liability of surety 
‘—Extent of. 

Where ajudgment-debtor on being arrested in 
execution had filed an application in the Insolvency 
Court. to be adjudicated an insolvent and the 
surety executed a bond to the effect that the judg- 
ment-debtor would continue the insolvency proceed- 
ings and that if he failed todo so, he (the surety) 
would pay the amount of the decree : 

Held, that the intention was that the bond should 
be as near the terms of the bond contemplated in s. 
55 (4), O P. C., as possible and the liability to con- 
tinue the execution proceedings extended no further 
than the actual adjudication. Jasona v. KALURAM 
GANGRADE Nag 615 
—- 8, 55 (4) —Execution—Concurrent execution 

against judgment debtor and surety—Legality of. 

It isnot open to acourtto proceed against both 
the judgment-debtor andhis ‘surety in execution. 
When the judgment-debtor is committed to prison 
the discharge of the surety follows ‘automatically 
and once the former is committed to prison, the 
court cannot concurrently proceed against the surety. 
Mortoganp v. KASHIRAM Nag. 239 
——— 8, 60. Sze Civit Proospure Copr, 1908, 

8.47 897 








8. 60—‘Artisan’, meaning of — Instruments 
of surgeon, whether exempt from attachment. 
|. The word “artisan” implies a handicraftsman, that 
is to. say, one who makes certain things as part of his 
trade or calling and the instruments of a professional 
man likea surgeon or doctor are not therefore, exempt 
from attachment under s, 60, Civil Procedure Onde. 
Karam OHAND Soop v, OFFICIAL RECEIVER Lah, 848 
- s, 60 (|), Sze CIVIL PROCEDURE Cope, 1908, 
8 47 897 
~ ss, 63, 73, O. XXI, rr” 52, 53—Rival 
decree-holdera—Attachment of amount by courts of 
different grades—Court of superior grade, juris- 
‘diction of, to receive 
custody of the Court,’ in O, XXI, r, 52, whether 
“emplies actual custody. . 

Two decrees were passed against the same judg- 
ment-debtor one by a District Munsif's Court, the 
other by 2 Sub Court, Certain property of the 
judgment-debtor had been brought to sale for 
default in payment of Government revenue and 
the sale on being confirmed the purchase money 
wasin the bands of the Tahsildar who conducted 
the sale. This amount was attached by the two 
decree-holders: 

Held, that it was the Sub-Court, being the oourt 
of the superior gradethat had the jurisdiction to 
raceive the amount and determine all claims thereto; 
that the mere fact thatthe prior attachment was 
the one madeby the decree-holder in the Disttict 
Munsif's Court did not entitle that decree-holder to 
claim priority in payment; that the money could 
not be considered to have reached the court from 
the date of the order orfrom the date of its 
receipt by the Public Officer; and that the words 
“in the custody of the court’ implied actual custody. 
RAMANATHAN OBETTIAR V, OnIDAMBARAM CHETTIAR 

Mad. 252 

s. 64—Alienation after attachment—lurther 
attachment after alienation—Alienation, whether 
void against later attachment—Right to rateable 

` distribution, effect of. i 
: Under s. 64, Civil Procedure Code, an alienation 
after an ‘attaehment is void only against claims 
enforceable under that attachment; it is not void 
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amount—Priority—‘In the . 


= [19833 


Clvll Procedure Code, 1908—contd, 


- against claims enforceable under attachmerts effect- 
ed subsequently though during the pendency of the 
first attachment. The fact that the decree holder 
under the later attachment might be entitled to 

istribution in respect of the proceeds 

obtained on a sale under the first does not make 
any difference. NataumMaL v., Govinp KADATAJI 
Nag 681 
S. 73. See Civil Procepurs Cone, 1918, oy 
2 





-8 92—Appeal from orderof District Judge 
by person interested in proceedings--Proper parties ` 
—District Judge not to be made a respondent. 
When an appeal is preferred against an order of 

the District Judge by a person interested in the pro- 

ceedings the proper respondents are the parties who 

started the proceedings and the District Judge must 

never be called upon asa respondent to suppoit his 

judgment. SAHDBVOHARI V DISTRICT JUDGE, BENARES 

- All 701 (a) 

S. 92—Frame of suit—Prayer for possession 
competency of —Amendment of plaint, 

A prayer for ejectment cannot be entertained 
by the court in a suit instituted under s.92 of the 
Oivil Procedure Code. But the court may allow the 
plaintiff to makethe necessary amendment in the 
plaint and, inlieuof the prayer for ejectment of 
the defendants as trespassers, to insert a prayer for 
declaration of title. Binpra Ban Das v. WANTI 

Lah, 168 
8. 92—Public or private trust— Presumption 

—Evidence of public nature—Suit unders 92— 

Power to pass decree for delivery of possession and 

payment of moneys—fHindu Law — Religious 

Endowment 

“In the case of a Hindu temple the presumpticn 
would usually be infavour of a public dedication 
and, where there is nothing contrary to sucha pre- 
sumption and where there is no mention of a private 


or family trust, then itshould be held that the 
dedication was for the benefit of the public. 
In a suit under s 92, Civil Procedure Code, a 


decree can be made directing the removed trustee to 
deliver possession of the trust property tothe newly 
appointed trustee. ‘lhe relief for delivery of posses- 
sion in such a case would fall within cl. (A) of s. 


92 (1), But a decree for payment of such sums of 
money as may be found due cannot be passed. 
GAYAPRASAD V S B BHARGAVA Nag 506 


-————8. 96 (3), O XXIN, r 3—Cempromise—Order 
recording compromise— Decree—Aprtul, if lies. 
Where a compromise has been recorded and it 

has not been challenged in any way by the lower 


Oourt which has passed a decree according to its 
terms, the recording ofthe compr mise must be 
held to have been done by consent and s. 96 (3', 


Oivil Procedure Code, read with s. 108 will bar an 
appeal therefrom nor does an appeal lie from the 
decree incorporating the terms of the compromise, 
ONKAR BHAGWAN v. GAMNA LAKHAII & Co. Bom, 448 


s 100, : 
SER Custom 120 
Seg HINDU Law . 919 
———— 8 100—Finding based on inference— 


Interference in second appeal. 

Where however, the finding is basednot on direct 
evidence but on inferences, it can be challenged in 
second appeal, Titok CHAND-CHABAN Das v MAHANDU 

Lah. 741 
s. 100—Finding as to the unsoundness of 
mind, 

A finding as to the unsoundness of mind of a 
person at the time of execution of a document iş 
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one of fact. TILok Cuanp-Ogaran Das v. MAHANDU 
i Lah. 741 


s. 100—Concurrent finding—Interference in 
second appeal—Propriety of—Question of onus— 


No objection in lower Court—Question, tf can: be, 


considered in second appeal. g 

Where the lower Courts have arrived ata finding 
of fact and there was no legal impediment or ob- 
jection to their arriving at that finding, the court 
g second appeal should not interfere in a ques. 
tion of fact. 

Where the burden of proof has been wrongly 
thrown upon a particular party and that has been 
done with the acquiescence of the parties and no 
objection in respect of it has been taken in. the 
Jower Courts, it is too late for that point to be 
taken in the court of second appeal, SrRinivasaLu 
Narpuv Ramaxrisuna NAIDU Mad. 573 

s 100—Finding thata lady is not parda- 
nashin—IVhether a finding of fact—Second appeal, 

A finding that a woman is not pardanashin is a 
finding @fact and cannot be disturbed in second 
appeal. Narnu Ram v. Duan DEVI Lah. 720 

ss. 100,105,0 XLill,r 1—Limitation Act 

(IX of 1908), s. 5—Discretion, exercise of— Whether 

canbe questioned in second appeal— Abatement, order 

of—Second appeal—Order, when can be questioned in 
second appeal. 

Where a discretion under s. 5, Limitation Act, 
has beenexercised on proper lines, that discretion 
will not be questioned in second appeal. But 
where the discretion bas been exercised arbitrarily 
without due regard to principles, that discretion 
cannot be said to have been properly exercised, and 
it may be challenged in second appeal. 

although no second appeal lies from an order of 
abatement, the order may be questioned in second 
appeal if it ‘affects the decision of the case.’ An 
order setting aside the abatement does not afiect 
the merits of the case, because the resuitis that 
the parties ara before the court and the court adju- 
dicates in the:presence of the parties Bapri Prasap 
v AMJID ALI All. 133 
———-8, 105 (2), 109 (a) (C)- Order reversing 

lower; Court's decision on point of limitation and 

remanding case for decision on merits— Whether 

‘final order'—Appealability to Privy Council— 

S. 105 (Z, applicability of, to appeals to Privy 

Council, 

An order reversing the decision of the lower Court 
on a point of limitation and remanding the case for 
decision on the merits is not a ‘final order’ passed on 
appeal by the High Court within the meaning of 
s. 109 (a), Civil Procedure Code, but an interlocutory 
order against which no appeal lies to the Privy 
Council. 

A person who is aggrieved by an order of remand 
is precluded under s. 105 (2) from disputing its 
correctness only if an appeal lies against the order, 
and hence if no appeal lies to the Frivy Council 
under s. 109 (a2) on the ground that the-decision of 
the High Court isnot a “final order” or a ‘‘decres™ 
passed on appeal by the High Court, s 105 (2) would 
have no application. RaJRAJESHWARASHRAM V. SHARDA 


Peers Mara Bom. 916 
—————$, 109 (aj—Receiver—Order appointing 
Receiver—High Court setting aside the order— 


Weird ‘final order'—Appeal to Privy Council, 
if lies. 

An order by which the High Court sets aside 
an order of the lower Court appointing a Receiver, 
is not a final order within the meaning of s 109 (a), 
Civil Procedure Oode, 
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The appointment of a Receiver isin the discre- 
tion of the court and such an order is an interlocu- 
tory order which in no way decides any cardi- 
nal point arising for decision between the _ parties 
in the suit. RAJNITI PRASADU, Nerisincua CHARAN 


Pat. 4 
-——8. 109 (c), object of. 27 

Section 109 (c) has been intended to meet special 
cases— such, for example, as those in which the point 
in dispute is not measurable by money, though it may 
be of great public or private importance. KRAJRAJESH- 
WARASHRAM V, SHARDA PEETH MATH Bom. 916 
ss. 109 (a),110—Order dismissing appeal 

for abatement— Whether ‘final order’ —Whether order 

affirming the decision of court below. 

An order dismissing an appeal on the ground 
that it had abated totally on account of the failure 
of the appellant to implead the legal representatives 
of a deceased respondent within the prescribed 
time isa “final order passed on appeal,” within 
the meaning of s. 103 ta), Oivil Procedure Code, 

Further such an order is also an order affirming 
the decision of the court below within s 110, Civil 
Procedure Code | 

In order to affirm the decision of the court below 
within the meaning of the section, it is suff- 
cient for the Appellate Court to affirm tbe decree; 





it need not also affirm the grounds of fact upo 
which the judgment was passed. CHUNI Lainet 
Ram v AMIN CHAND Lah 18 


———S. 110--Appeal to Privy Council—Det ina~ 
: tion of the question whether judgment is Oke oF 
gmana or not— Tests. 
e question whether thejudgment of | i 
Court was a judgment of afirmance for mei 


: ur 
of appeal to the Privy Council, may be ies 
by considering the pcsition of the respondent, 


It cannot depend on whether the appellant i 

plaintif or the defendant; it depends’ wpon whether. 
the judgment is one affirming the judgment of the 
lower Court The criterion of the right of appeal 
does not depend upon whether the effect of the 
modification isin favour ofthe appellant or adds to 
his detriment. Homesuwar SINGH v, KEMESHWAR SINGH 


BAHADUR 
GAE. Pat. 320 (a) 
Sze O1vin ProCEDURE Oone, 1903, s. 47 897 
Sex PROVINCIAL Insouvency Act, 1920, s. 52 844. 


——-——S. 115—Aden Court—Refusal to e 7 
application „to adjudicate as KI Sena 
High Court's jurisdiction to revise order— Ader 
Civil and Criminal Justice Act (II of 1864), s. §— 
poe of—Application of spirit and principles of 
aw, 

When an application was madeto revi 
of the Judicial Assistant at Aden refusing oe 
tain an application requesting him to adjudicate a 
certain person as an insolvent, by applyin 
the spirit and principles of the Provincial 
Insolvency Act under s. li of the Aden Civil and 
Criminal Justice Act, 1864: 

Held, that the Bombay High Court 
under s 115, Civil Procedure Code, to 
orda also that th 

Held, also that the application was ri i 
missed by the Aden Court inasmuch Te ah 
s. 15, Acen Civil and Criminal Justice Act requis 
the Court at Aden to apply the spirit and 
principles ofthe laws in force in the Bomba 
Presidency (including the Provincial Insolvency Act}, 
his doesnot mean that a specific provision of an 
Act can beso applied by the Aden @ourt, Hika- 
CHAND SUNDERJI v. VENIDAS NEMOHAND Bom, 705 


had power 
reviga the 
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S 115—Governmeni of India Act, 19194, (9 & 
10 Geo, V Ch 101), 3. 107—Order relating to court-fee 
—Orderi favourable to plaintiff—Revision, com- 
petercy of. i i i i 

_ Where an order. in regard to court-fee has been 

passed in favour of the plaintiff the High Court has 

no power of revision either under s. Ilə, Civil Pro- 
cedure Code or under s. 107 of the Government of 

India Act. SECRETARY or STATE v. RAGHUNATHAN 

i é Mad 516 

s$ 115—Omission to consider pleadings and 
evidence— Interference. $ 
There is material irregularity in the exercise of 

‘jurisdiction, if there isno proper consideration of 
leadings ,and evidence AmoLAKsoo MARWADI + 

“DHONDBA ` Nag. 844 





s; 115 —Lower Court entertaining time-barred 
`- application—Intérference in revision, if justifiable. 
Where the lower Uourt allowed a time-barred 
.application- without: applying its mind to the ques- 
tion of limitation and déciding that question, the 
High Court can interfére-in revision under s, 115, 
Oivil Procedure Code, inasmuch as the lower Court 
had no inherent jurisdiction under s 115,to pass 
the order im defiance of the law of limitation. 

. KAKBAUL Co-operative SOOIETY V. DURGANAND JHA 
$ $ aan : ` Pat 147 





-~———-§,115 —Purly not allowed to lead evidence 
on point at issue—Material trregularity—Revision. 
lf the court refuses a party aright to lead evidence 

on a matter on which the parties are at issue, 1t exer- 

cises its jurisdiction with such material irregulamty 
_ ag to vitiate its order, andthe High Court -will be 
‘justified in setting aside that order. KESHO. PRASAD 
SINGH v. RAGHUBIB PRASAD SINGH Pat 461 


s. 115—Revision—Another remedy open io 
party—Competency of revision, o pa 
When a party has another remedy by way of appeal 
‘oa Subordinate Court,or by way of a regular suit, 
the High Court will not asa rule interfere in revision 
but this is simply arule of practice which arises 
from the optional nature of s 115 which says that 
the High Court may make such order in the case as 
it thinks fit; In the ordinary way when a party has 
& good legal remédy'in a Subordinate Court, the High 
Court does not view with favour the case being 
brought before it, but under special circumstances 
the High Court can‘entertain an application for 
revision although another remedy is open tothe party. 
Ma Min Baw v UHETTYAR Firm Rang 163 
———— S. - 115 — Revision — Limitation — Party 


prejudiced owing to Judge's ignorance of existence 
_ of statute—Interference by High Court: 

Legally a revision is not governed -by any laws of 
limitation. < 
. Where owing tothe ignorance of the existence of 
the Public Suits Validaticn Actof 1932, the parties 
were not allowed the right ofappeal : 
. Held, thatan application in revision against the 
order should be accepted. GHULAM RASUL v. SAMUNDAR 
SHAH : Pesh. 482 
s 115—Order restoring suit dismissed for 


_ defauli—'Whether ‘case decided.’ 

An order restoring asuit which has been dismissed 
for default isa case, decided within s. 115, Civil 
Procedure .Code, and may he revised by the High 
Court. MANMOHAN Das v. KRISENA Kant AA 
WANG All 141 


_° 
e - 8.115, OQ. 1,1, 8 (3)~Application for leave 
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" obtaining back possession 
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to'sue made mala fide—Dismissal of application— 

Revision— High, Court will refuse to interfere. 

Where an application under O J, r. 8, sub-r. 2, 
Oivil l'rgcedure Code, has been made mala fide, 
apparently witha view to defeat the claim against 
a quondam trustee in respect ofa publie trust, the 
order ofthe court dismissing tbe application is not 


‘liable to interference by the High Court under s 115, 


Oivil Procedure .Code, notwithstanding the fact that 
the reasons for the order were not correct e 
powers under s 115, Civil Procedure Code, are in- 
tended to be exercised witha view to subserve and 
not to defeat the ends of justice. The High Court 
will not exercise its discretionin favour of persons 
coming forward with such applications. Kapoor 
CHAND v. JAWAHAR DAL, All 904 
ss. 115, 151. Seu Orvin Proozpurz Oops, 

1908, 5.19 107 
———s 144. Sre CIVIU PRIGEDURE Cope, 1908; 
8.151 < 7 492 

s 144—Pre-emption decree—Deposit of money 

and delivery of possession to decree-holda— Vendee 
through court— Decree- 
holder held entitled to possession in second appeal— 


~ Application for restitution by decree-holder—Attach- 


ment of moneys by creditors, effect of. : 

A pre-emptor who had obtained a decree paid the 
money in court and obtained possession. The 
vendees contended that the money was not paid 
‘in time and got back possession through court, This 
decision was reversed «n appeal and the decree-holder 
applied for possession. The vendees raised an objection 
that part ofthe sum deposited by the -plaintifs had 
been attached and taken away by some of the credi- 
tors and that the plaintifs were, therefore, -not en- 
titled to obtain possession of the land without . 
making up the deficiency : ey 

Held, that the plaintifs were entitled to get -pos- 
session and the grenon as yegards the attachment 
of the portion of the amount deposited after it was 
duly paid by the plaintifisin court did not arise at 
all. Natna SINGH v Fates Kuas: > Lah. 695 

S. 145—Order of sub-court under s .145—~ 
` Competency of appeal to District Court and further 
appeal to High Court— Revision. against order of 
n Sub-Court, whether lies. i 
` Where the Sub-Judge passes an order under s. 145, 
Civil Procedure Code, an appıication for revision 
against the order is competent although an appeal 
lies to the Distriet Court from the order and a further 
appeal lies to the High Court from the order of the 
District Oourt. Ma MIN Baw v, .Onrrrvar FIRM 
fics Rang. 163 
———s$. 145; O KAI, r. 43—Attachment-— Come 
missioner appointed to attach and keep goods in 
his custody— Appointment of watchmen by Com- 
missioner—Liability for safe custody of goods— 

Watchmen, if liable as sureties. y f 

Where the court appointed a Commissioner to at 
tach certain movables and ordered him to keep 
them in his custody until thə appointment of a 
custodian, and having attached the goods the Oom- 
missioner locked thom in the- shop, kept the keys 
with him appointed two watchmen to look after the 
shop and that the locks were not tampered with 
and subsequently when the attachment. was releas- 
ed and the shop was opened to give the goods to 
the judgment-debtor, some of ths goods were found 
missing and the judgment-debtor applied ‘for the 
value of the missing goods: 

‘Held, thatthe watchmen were not appointed --as 
custodians of the properties but as mere watchmen, 
nor did they ‘become liable as sureties under -9,5149 
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Oivil Procedure Code, but were: appointed by 
the Uommiasioner on his own responsibility and the 
person who remained liable for the safe custody of 
the articles was the attachiag officer himself. 
JAGAT NARAIN v. NIZAMUDDIN All, 364 
s$. 151—Inherent of 
exercise of—Principles 
The exercise of inherent jurisdiction by the court 
ufider s, 151, Civil Procedure Oode, is subject to 
the rule that it must not be invoked where the 
Code contains specific provisions which would meet 
the necessities of the case. The section does not 
become applicable in every case in which there is 
no other remedy, and it is not usually applied at 
the instance of a party who has a specific remedy 
under the Oode but has neglected to avail himself 
of it; nor can the law of limitation be ignored by 


taking recourse to the section, Kaxraut Co- 
OPERATIVE Society v. DURGANAND JHA Pat.147 


-~ 151, 0. 1, r. 10—Ex parte decree— 
Execution—Power of court to amend decree— 
Addition of proper defendant in execution. 
Wherea perscn rented certain premises in the 

name ofbis son anda suit for rent being instituted 


jurisdiction court, 





against the son, the summons was: served on the 
father and an ex parte decree was passed. In 
execution the father was arrested and on his 


objection, the court amended its decree and brought 
the name of the father on the record : 

Held, that as the father was the proper person 
against whom the decree had been rightly made it 
was necessary for the ends of justice and to pre- 
vent abuse of the process of the court to correct the 
record, and that the court was justified in correct- 
ing the record if not under O. J, r. 10, at least under 
s. 151, Civil Procedure Oode. BuarmaL TILOKCHAND 
v Bar VISENABAL Bom. 901 


8.151, O. IX r 8, O XVII, rr, 2, 3— 
Plaintiff's absence on, adjourned hearing— 
Plaintiff's pleader applying for adjournment— 
Refusal of adjournment and dismissal of suit ~ 
Dismissal, fulls under O. XVII, r. 8— Plaintiff's 
remedy—A pplication for restoration, if lies—Order 

restoring sutt—Revision. . 

Where the plaintiff's Pleader appears on the date 
to which a case is adjourned and makes an applica- 
tion for an adjournment which is disallowed, the 
plaintif cannot, ia view of the explanation added 
to O. XVII, r, 2, Civil Procedure Gode be deemed 
to have failed to appear on that occasion. When a 
suit is dismissed not for default of appearance but 
for want of prosecution, the order dismissing the 
.suit falls under O XVII, r 3 and not under O XVII, 
r. 2 and amounts to a decree dismissing the 
suit for want of evidence on the merits, 
The plaintiff's remedy in such a case is either by 

- way of review or an appeal to the higher court. 
An application for restoration is misconceived. 
MANMOHAN Das v. KRISENA KANT Mataviya 

All 141 

s. 151, O. IX, r 18—Application to set 

aside ex parte decree in small cause suit—Power 
to extend time..." 

Except where there are special rules made by the 
High Oourt extending the provisions of s. 5 of the 
Limitation Act to applications for setting aside ex 
parte decrees, the courts will nothavethe power to 
have recourse to -the provisions of s. 151 and since 
the Judicial Commissioners Court of Nagpur -has 
not framed any rules under s. 122 of the Civil Pro. 
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cedure Code extending the application of s. 5 of the 
Limitation Act to applications for setting aside ex 
parte decrees the courts of the Central Provinces 
have no power to extend the period of limitation for 
e applications falling within Art 161, Limitation 
Act. PUNDALIK VITHOBA V, GANPAT Nag. 394 


$.151, O XLVII, r. 1-—-Connected cases— 

Dismissal of one suit on account of finding in 
another suit against plainirff—Finding reversed on 
appeal—Hormer suit, whether revives—A pplication to 
revive former suit, whether one for review or 
under s. 151, Civil Procedure Code—Expression of 
opinion in former suitthat it could be revived, 
effect of. 

A person bequeathed his properties to A, his minor 
son by his first wife. He subsequently made a codicil 
making a bequest of the same to the second wife 
aud her child The codicil was disputed by his 
first wife and her sons and registration was refus- 
ed. The second wife brought a suit under s 77 of 
the Registration Actto have the codicil registered. 
The Subordinate Judge directed registration of the 
codicil and on this an appeal was taken to the High 
Court Meanwhile A had filed suits on two pro-notes 
against the executants’ thereof impleading the 
second wife and her ‘child as parties Owing tothe 
decision upholding the codicil, A allowed his suits 
to ba dismissed In the High Court the matter of 
the codicil was settled by compromise in April, 
1928, aud the two pro-notes were allotted to A. A 
thereupon filed petitions in September, 1928, under 
s. 15}, Civil Procedure Oode,to have the dismissed 
suits revived : ` 

Held, (i) that the petitions were really for review 
of the previous judgments and were out of 
time since the period requisite for ob- 
taining copies of the High Court's judgment and 
decree could not be deducted. ; s 

(ii) assumirg thatthe petitions could be treated 
as-falling within s 151, Civil Procedure Code, 
a finding in one suit cannot operate so as automati-« 
cally to supersede a finding in a contrary sense in 
another suit or as a ground for reviving the latter 
suit. H 

Held, further‘ that an obiter dictum in one suit 
that ifthe finding in another suit is reversed in an 
appeal from that suit, the former suit can be reviv- 
ed, cannot operate to revive the former suit KRISNA» 
MURTHY V. PITCHAYYA Mad 103 


———— 88. 151, 144. Sue LIMITATION ACT, 19u8, 
Scu. J, ART 1&1 150 


ss. 151, 144—Inherent power of court to 
grant restitution—When arises. 

“be jurisdiction ofa court to grant restitution in 
appropriate cases is not confined only to cases 
coming within, the purview of s. 144 of the Code, 
Its not only permissible, but is imperative, to grant 
restitution by exercising the inherent powers 
vested in courts as defined by s. 151 of the Code, 
provided the exercise of those powers is necessary 
for the purpose of preventing injustice and does not 
contravene any, statutory provision. DUBEY AMBA LAL 
v Firm RAMGOPAL MADHO PRASAD Alt. 492 
-——— s8. 152, O. XLI, r. 23—Remand—Judge 

remanding case, if can go behind findings after 

return of case—Practice. 

Although in some cases it is open to the same 
Judge or his successor torectify the mistakes made 
by the former, yet the mistakes must be ofsuch a 
character that they could be rectified either on 
review orunder s. 152, Civil Procedure*Code. Where 
the Judge remanding the case had heard the partieg 
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at length and given well considered and finel decisions 
on the points involved and it was in consequence of 
this that a remand was considered necessary by him, 





his successor should not go behind those find- 
ings. Mast Ram v. MUHAMMAD KHALIL Lah. 973 
—O. 1, r. 3. Sze Crviz Procepure Cope, pest 
20 

ne OO |, r. 3 (3). Sze Orviz PROOEDURE Cops, 
1938, 5 115. 904 
——-— 0,1, r. 10. Sze Orvin Procepure Cope, 1908, 
8. 151 901 
mn — OM, r. 2, See LANDLORD AND TENANT 751 


mn 0, Il, r. 2—Hifect of—Whether vests any right 
“in defendants 
’ Order IT, r. 2, Oivil Procedure Code, when it 
operates as a bar, merely deprives the claimant of his 
remedy by suit founded on the same cause of action, 
and cannot have the effect of vesting any right in 
any of the defendants. AHMAD Zaman Kuan v. BALDEO 
Das All 152 
———0O. V, rr. 5, 17, O IX,r 138—Service of 
summons—Mere delivery of summons—Whether 
` complete service— Defendant refusing to sign 
acknowledgment—Substituted service not effected— 
Ex parte decree, if can be set aside 
A simple delivery of a copy of the summons to 
the defendant does not make service. Ifthe de- 
fendant refused to append his signature to the 
summons itis incumbent on the process server 
to affix a copy of the summons to a conspicuos 
part of the house in which the defendant ordinarily 
resides, in accordance with the provisions of O 


r. 17, Oivil Procedure Code, without which the 
service cannot be said to have been a complete 
servic3. 


Where however when a summons is personally 
delivered to the defendant he refuses to sign the 
acknowledgment and substituted service is not 
éfiected, though it isa mere irregularity the de- 
fendant is not entitled to have an ex parte decree 

assed against him set aside, if it be found that 
he knew or but for his wilful conduct he would have 
‘known of the date of hearing of the suit. NATHU Raw 
“9. SALIM ABDUL KARIM All. 1019 
O.V, rr 12, 13—Remand—Notice of date 

fixed served on Counsel but not on defendant— 

Suit decreed on default of appearance of defendant 

.— Defendant not infarmed by Counsel— Absence not 

intentional—Decree, if to be set aside, 

A suit having been dismissed,it was remanded by the 
High Court on appeal and the trial Court fixed a date 
for the hearing of the case and notice was served on 
the Counsel and not on the party (defendant) though 
notice was ordered to be issued to both. Onthe date 
fixed the suit was decreed in default of defendant's 
appearance. It was urged on his behalf that as the 
duties of the Counsel had terminated on the dis- 
missal of the suit originally and that therefore, 
Counsel did not inform the defendant of the date: 

Held, that the defendant's absence was not inten- 
tional but wasdue toabsence of knowledge of the 
date fixedand that tha Counsel bona fide believed 
that the defendant would be personally served and 
would give him fresh instructions and hence the 
decree of the trial Court should be set aside AMIRA v. 





“Jagan Nats Lah 1021 (a) 
‘O. VI, rr. 2, 7,17, Ses PRE-EMPTION am 
—0. VI, r. 4, 3. IK, r. 13—Dismissal of 





. application to set asidz ex parte decree—Suit to set 
. aside decree on ground of fraud—Maintainability 


—Fraud io be alleged clearly and specifically set 
out in plait, 
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After a defendant has failed to get an ex parte decree 
set aside on the ground of non-service of summons he 
can file a suit to have the decree set aside on the 
ground of frand If a suitis brought to set aside a de- 
cree on tite ground, that it was obtained by fraud, the 
plaintiff must clearly and specifically set out the fraud 
that isalleged and prove it definitely, Maune 
Kyaw HLAING v. CSETTYAR Firu Ran 1013 


—O. VI, r. 17 —Partnership—Suit for accounts 
—Date of commencement of partnership—Mistake 
as to found luter—Application for amendment of 
A —Dismissal of—Dismissal of suit—Propriety 
of. 
Where Á one of two partnersin a cloth business 
brought a suitfor accounts against B, the other 
partner averring that the partnership was started 
in April 1921, but subsequently finding that the 
partnership was really started in December, 1919, 
be applied foran amendment and this prayer was 
disallowed and finally the suit was dismissed on 
the ground that it was reduced to asking for partial 
accounts: . 

Held, that as the suit was one essentially for 
accounts, there was no splitting of the causes of 
action and consequently even if the amendment 
had not been sought, the plaintiff could have while in 
the witness box or even earlier, intimated to the court 
that there had beena mistake in the plaint with 
regard to the date, and consequently the order dis- 
missing the suit was not sustainable. ADAM Yacoon v 
NIHALOHAND Sind 250 
———O. Vil, r 10 -Order returning plaint—Delay 

of office in actually returning the plaint— Limitation 

—Plaintiff's right to xclusion of period between 

order and actual return of plaint. 

On the 25th of March, 1924, a Subordinate Judge 
ordered .a plaint to be returned to the plaintiff 
for presentation to the proper court. The plaint 
was not actually returned to the plaintiff by the 
office of the Judge until 10th April, 1924, No date 
was fixed by the Subordinate Judge when he 
passed his order onthe 25th March, 1924, on 
which the plaintiff should ask the office to. hand 
over the plaint to him, in pursuance of the order 
returning the plaint: 

Held, that in computing the period of limitation 
the plaintiff was entitled to exclusion of the period 
from 25th March, 1924,tothe lOth April, 1924. 

Xo litigant party can suffer on account of the laches 
or delay of the court or its office. Mcuammap DIN 
V QURBAKASH SINGH Lah. 5 

O VII, r. 10O—Order returning plaint 

A revision lies against an order returning the plaint 
for presentation in another Court. MUKANDI LAL- 
Monsui Lat v. NUR Erant-Apput} ALI Lah 828 

—O. Vii, r. 11. See Civit Procepurg Cops, 

3908, O. XLIV, R. 1 79 
— O. VIII, r. 5—Facts taken to be admitted by 

non-denial—If can be required to be proved other- 

wise. 

Under O. VII, r. 5, Civil Procedure Code, the court 
may require facts taken to be admitted by non-denial 
to be proved otherwise, Jagat BANDUKE DUTTA v. 
Suayam OHAND BHOLE Pat. 946 
—0O. VIH, r. 9. See LANDLORD AND TENANT 946 
———- 0. IX, r. 8. Sez Civin Procepxo Cope, 1908, 

s 151 141 


————0. IX, r. 8, O. XXIl--Preliminary decree— 
Dismissal of suit for non-appearance of one of 
plaintiffs — Whether proper, 

After a decrees has once been made in a suit the suit 
cannot be dismissed unless the decree is reversed in 
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appeal. The parties on the making of the 
decree acquire rights or incur liabilities which 
are fixed unless and until the decree is varted or 
set aside Aftera decree any party can apply to 
have it eaforced, The trial Court should not dismiss 
a suit onthe ground of non-appearance - of one of 
the plaintiffs after a preliminary decree has been 
drawg up. NAOOMAL TOURMAL v. TARACHAND SOBHRAJ 
. f - Sind 883 (b) 
—— O0. IX, r. 9—Applicability of—Essential 
conditions. 

In order to make O. IX, r. 9, Civil Procedure Oode 
applicable to a case, it is necessary to show (|) 
that the subsequent guit is instituted by the same 
plaintiff or person claiming under him, and (2) 
that the cause of action-is the same. Pratap CHAND 





v. MAKHANI wy Lak; 651 
—O. IX r.1300 l 
Ses Civi PRocepusy Cops, 1908, O, -V, rr. 5, 17 
1019 


Sez O1vin PROOEDURE Cong, 1902, O. VI, R. 4 1013 

-~O, IX, r. 13—Absence of reason to suppose 

defendant was neglecting his case— Ex parte decree, 
af can be set aside.. 

A case was postponed for fixing a date for final 
hearing. No date was fixed andthe parties were 
unaware when any orders would be passed and 
what orders would be passed. Subsequently the 
Judge took up the case ona particular day and 
fixing a date for tinal hearing ordered that parties 





be informed. On the date go fixed the’ defendant 
did not appear and the case was decreed. The 
defendant applied to set aside the ex parte 


decree : 

Held, that as there was no reason tosuppose that 
the defendant was neglecting his case or that he 
had no interest in prosecuting the defence, and it 
was difficult to see how he could have come on that 
date to attend to the case, the ex parte order should 
be set aside. Kangaryd LAL v. GOBIND PRASAD 

All 154 (8) 
———— 0O. IX, r.13—Ex parte decree, application 
to set aside—Conditional order to deposit security— 

Appeal, if lies. 

When an application is made for re-opening a 
case decided ex parte, that application must either 
‘be-allowed or disallowed. If. “it. is allowed: no 
appeal will lie. If it is disallowed an appeal. ‘will 
lie. When a conditional ordtr ‘to thé éffect.that the 
application to set aside the až parte” décree will” be 
allowed-on the defendant ‘depositing “the ~ full dec- 
retal amount in :0 daya but on failure to doso it 
would be dismissed, is made and the condition is 
complied with, then itis open to the party concern- 
ed toask fora final order dismissing the applica- 
tion, and then an appeal will lie. RAMASWAMY v. 
Ouertyar FIRM Rang. 186 

O. Xvil, rr. 2,3. See Orvin PROCEDURE 

Oone, IMG, s. 1914 141 
— — O, XVH, rr. 2, 3—Absence of party at 

adjourned hearing — Procedure — Judgment on 

merits, legality of -O XVIIL, r. 8, when applicable. 

To apply the procedure laid down in O. XVIl,r 3 
to a case there must be the presence of both the 
elements, viz,;i; the adjournment must have been 
at the instance of a party and 'itj there must be 
materials on the record for the court to proceed 
to decide the suit. b 

The court can, however, act under O. XVIL 
r. 3, Civil Procedure Code, even though the parties 
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ate absent provided the requirements of that rule 
are satisfied. Urosenpraa NATH v. PROMOTHA BHUSAN 
Dev Cul 462 
+0. XX, r. 11—Adjustment between decree- 

holder and judgment-debtor—Attestution by court 

—Exzecuting Court, if can gobehind the adjustment 

—~kstoppel—Order attesting compromise made in 

presence of parties— Parties, if can question 

competency of court to pass order. 

Where the decree-holder and the judgment- 
debtor agree between themselves for the payment 
of an amount smaller than the decretal amount 
payable by instalments and the arrangement is 
attested by the court, itis not open to the execut- 
ing court to go behind that adjustment or agree- 
ment. When the order attesting the terms of the 
compromise is passed by the court in the presence 
of the parties and with their consent, it is not 
open to either of them to coutend that the court was 
not competent to accept it. BHAGWANT SINGH v, SANTA 
SINGH Lah. 158 
——-——-O. XX, r. 12, See Civit PROoCEDURE Cops, 

19028, O. XXI, r. 22 832 

—O XXI, rr.1,16—Agent obtaining decree on 
behalf of Principal—HExecution of decree—Pendency 
of proceedings for sale—Application to record 
satisfaction by Principal—Assignment to third 
person by agent—Objectton by ussignee to applica- 
tion to record satisfaction—Maintarnability of— 

Question as to intention to defraud assignee— 

Whether can be gone into by court 

Under O. XXI, r. |, Civil Procedure Code, there 
are only three ways in which the judgment-debtor 
may make payment: vız., ta) into the court whose 
duty it is to execute the decree, orb) out of court 
to the decree-holder, or (c) otherwise as the court 
which makes the decree directs. There is no pro- 
vision init for the judgment-debtor paying a third 





party merely because he happens to know of the 
assignment of the decree in the latter's favour by 
the decree-holder; and if he were to make such 


payment, he would runthe risk of having to pay 
the money over again to the decree-holder. He-cannot 
be asked to involve himself in disputes between 
the decree-holder and somebody to whom the former 
has assigned the decree. ; 

A executed a power-of-attorney in favour of B to 
conduct- a mortgage suit on his behalf. “He obtained 
+a decree and-during the.pendency” of proċeedings , 
-fòr sale- of the morigaged properties, A filed applita- 
tivns-stating that the decree amounts’ had’ been 
paid ın full and satisfaction might be’ enteréd. 
Subseyusatly B assigned the decree to C who ap- 
plied to the court to be permitted to approve the 
application to enter up satisfavtion, after recognizing 
his assignment : 

Heid, tuat as regards the satisfaction of the 
decree which the decree-holder asked the court to 
record, it was not open tothe court: to go into the 
question whether this satisfaction was intended to 
defraud or defeat therights of some third party 
who was not before it usa party to the suit, to` 
whom the decree-hoider was alleged to have assigned 
his interest under the decree, and that the matter 
must be agitated in a separate suit. KADIR- MEHRA 
Saves v. PIR MUHAMMAD Mad. 237 
——-_—-0. XXI, r. 2—Adjustment, meaning of; 

Any agreement botween decree-holder and judg- 
ment-debtor, whether or not it has been recorded 
under O, XXI, r. 2, can be.enforced by a regular guit, 
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but the Code is silent as to whether such agreement, 
where its effect is toadjust the decree in the sense 
ofextinguishing it by substituting anew contract, 
can be enforced by process of execution . 
The term “adjustment” must be taken ejusdem 
generis with payment and that it means any method 
or mode whereby the decree is satisfied to the satis- 
faction of the decree-holder. Ram Das v. ALI BAHADUR 








Pesh, 721 

—O XXI, rr. 6, 7, 8. Sze Pracrios 923 (b) 
— O XXi, r. 16. SEE LIMITATION Aor, 190%, 
Bos. J, 182 (5) : 310 





- —O. XXI, r. 17—Filing of application for 
execution in time— Couri illegally returning it for 
correction—Re-presentation after some months— 
Application so re-presented, if a fresh one. 

Where an application for execution of a decree is 
presented to the court in time but is illegally re- 
turned to the decree-holder for correction and it is 
represented into court some months afterit was 
returned, the application so represented is not to 
be deemed to be a fresh one, but the original itself 
and O. KAI, r. 17 Uivil Procedure Code, does not 
apply. MANNILAL v. Ram KISHORE ` Oudh 288 
——-— O, KAI, r. 22—Omission to issue notice to 

legal representative—Validity of sale—Inference 

. of substantial injury. : 

A notice under O, XXI,r.. 22, Civil Procedure 
Code, is necessary in order that the court should 
obtain jurisdiction to sell property by way of execu- 
tion as against the legal representatives of the 
deceased judgment-debtor and asale held without 
issuing such notice is null and void and not merely 
irregular. MUHAMMAD Zaman V. SHER MUHAMMAD 

Pesh, 14 


—O. XXI, r. 22, O. XX, r. 12—Decree for 
possesston—Subsequent decree for mesne profits— 
Whether separate decrees—Fresh notice, if necessary 
—Discretion of 

dispense with notice. a 
f jA final decree for delivery of possession of prop- 
erty was made on the 18th December, 1924, and there 
wasa furtner direction for enquiry into the mesne 
profits. These were enquired into and finally there 
was a decree for mesnepronts on äist January, 1928, 
Lhe decree fur possession was put into execution in 
1yzU. Within g week after ibe dispusal uf thut execution 
case the present txycution dase tur mesne propis was 
-sfarted. it was urged by the judgyment-uebtors that 
asthe decree for possession ot the property Was 
separate from the decree for mebue profits tucre should 
have been a iresi issue uf nutice under U. AXi, r. 2-: 

Held, that though the aecree for mesue profits 
was passed substyuently it wd Lot folluw that there 
were two separate decrees fur the purpose ot notice 
under U. XA, r, ¿4 and a separate notice under r. 22 
Was not Decepsary; 

Held, turtoer, toat under sub-r. (2) of r. 22 the court 
is nut bounu to issue notice, 111t consiaers that the 
issue of sucu notice woulu cause unreasonable delay 
or would deleat the enus of justice. HAZI ASIRUDDIN 
MONDAL V. LATIFANNESBA BIBI Cut, 832 


— ——O. XXI, r.24 (3)—Pr ovisions, if mandatory 
~-Date for return fixed in process—Subsequent 
attachment, legality of. 

Where a process has a date fixed for its return 
under O. XXI, r. 24 :3), Civil Procedure, Coae, it 

_ annot be, executed after that date: and any. person. 





court under 0O., XXI, r, 22 to, 


CASES, 11933 
if 
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whose property is attached after the date fixed for 
the return of the process may, when charged with 
a criminal offence under s 424, Penal Code, 
plead that this “property has never been law: 
fully removed from his possession and that, there- 
fore, he can commit no offence by taking the’prop- 
erty in his own use . : 

The provisions of O. XXI, r. 24 are mandgtory. 
GURDIAL V. EMPEROR - All. 52 


——-- —O. XXI, r. 40— Order under 0. XXT, r. 40— 
Appealability— Executing Court--Judgment-debror 
absconding— Whether absolves executing Court from 
auty of assisting decree-holder in execution. 
Anorder under O XXI, r. 40, Civil Procedure 

Code, isappealable But the provisions of the rule 

do not apply untilthe judgment-debtor has appeared 

in court. Until the judgment debtor actually comes to 
court, the executing Court has no power to excuse him 
from liability to arrest; but if the order is to be 
regarded as thus excusing the judgment-debtor fram 
arrest, it isan order under 8 47 and sois appealabie: 

The fact that the judgment-debtor is absconding 

cannot be treated as absolving the executing Court 

from the duty of assisting the decree-holder in the | 
manner provided by law in the execution of his 
decree. KIRTYANAND SINGH v. BANARSI PRASAD - 

; Pat,.255 


0. KAI, r. 43. Set OrvıL PROCEDURE Cope, 
1908, s 145 - 364 





+ ————0O. XXI, 117.46, 54—Mortgage debt—Mcde of 


attachment. Kr 

A mortgage debt can be validly attached under 
O. XXI, r. 46, Civil Procedure Code, and need not 
be attached asimmovable property under O. XXI; 


r. 54. Sara UPDHAYA v. S. R. M. M. A. Firs dan < h 
, f Rang. 175- 
——— 0O. XXI, 1. 48. Sez Civiu Proospurz Oonz, 
190, 8 47 ery 897 


——-—— 0. KAE. 52, 53. Sse Orvin Procepuxs 
Cong, 1908, s 63 252 


——— 0O. XXI, rr. 52, 54—Receiver appointed by 
Court—Applicability of  rule—Judgment-debtor's 
property n custody of Receiver in another suit— 
Altuchment 0} tue property, oy creditor wuh leave 
of court— Leyaluy of. 

Urder XX., r. əz, Civil Procedure Code, does not 
apply W a case where the court appoints a heceiver of 
the rents and proutits of lmmovaols property 

W here certain persons apprenenulug execution bawe 
started a palluership suis aud have a hecelver 
appointeu ut Lue assets, aud a decree-hoider prays 
the court Lo give him leave, so faras a certain pro- 
perty 1s cunce: ned, to iguore the receivership altoge- 
tuer, the court wul give the crediuor no ieave tD 
attach uirech, bub it wu give him a charging order 
upon the asotls that are veing administerea upon the 
term that the ciealtor wul use that charging oraer 
ina way which wull pe under the contru! of the court. 
Such au attuchment is a perfectly good attachment 
l RATAPMAL V. CHUNILAL JABUBL . Cal, 14 


O. XXI, r. 58. SEE Criminat PROOBDURE CODE, 

1838, s. 386 | $83 (a) 
——-— 0O. KAI, r. 58—Scope of. 

The language used ın O. KAI, r.58 is mandatory 

HARIMAL V. EMPEROR | All. 883 (a) 

aa Q, KAI, rr. 58, 63—Attachment—Vbjectun. 
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Dismissal for unnecessary delay—Suit to challenge 
dismissal—Limitation—Limitation Act (IX of 
1908), Sch. I, Art. 11. . 

When an objection to execution proceedings is® 
dismissed under the proviso to r. 58(t)of O XXI, 
Civil Procedure Code, as being made after un- 
necessary delay, the order rejecting the claim is an 
arder made against the claimant within O. XXI, r. 
63 and a suit to challenge such an order should 
be brought within one year from the date of the 
order, under Art. 1l, Limitation Act. 
ZIPARU Bom, 993 
————-0 XXI, rr. 58, 63—Attachment—Objection on 

basis of sale deed—Dismissal of—Suit under O. 

XXI, r. 68—Onus of proof— Initial onus on 

plaintiff —Flaintiff to prove due execution of deed 

and defendant the benami character of deed. 

Although in the case of an ostensible owner of 
the property whose objection has been dismissed 
under Q KAI, r. 58, Oivil Procedure Code, 
and who, therefore, brings a suit under 
O. XXI, r. 63, Qivil Procedure Code, for 
establishment of his right, the initial onus rests 
on the plaintiff, the onus cannot rest on the 
plaintiffad infinitum and shifts according to the 
ordinary rules of evidence. The plaiutiff having 
established due execution of the sale deed in his 
favour by a person who was admittedly the 
owner of the property to which it relates, he 
shotild be deemed to have discharged the initial onus 
which lay upon him, andthe burden of proof being 
thus shifted on the defeadant, the latter must 
establish the benami character of such deed by 
showing that the consideration proceeded from ‘the 
alleged owner or otherwise. ABDUL SATTAR v. HIRA 
Der Ail 1002 
————O. KAI, Fr 63—Successful suit under—Costs 

in previous miscellaneous proceedings— Whether can 

be recovered as damages—Practice of Courts in 

Burma—Attachment before judgment—Sale before 

suit—Objection—Burden of proof of collusive nature 

of sale. 

lt is the practice of courts in Burma to allow 
a party who tiles a successful suit under O. XXI,r. 
63,0. P. O. to recover as damages costs incurred-in the 
miscellaneous proceeding. , ae 

Where the plaintiff attached a property before 
judgment as belonging to the defendant but-an-. 
other person in waose favour a sale-deed had been 
executed a month vefore the suit vbjected to ‘it, and it 
appeared that tao sale-deed was executed for a debt 
but there was nothing to show that pressure was 
‘brought tu bear on the defendant for execution of 
{the deed : 

Held, tnat it wasfor those who asserted that the 
sale was a cullusive and fraudulent one to produce 
at any rate somes evidence to show that this was the 
case. U. 508 Gyr v Ko Po Kuaine Rang. 315 


——0 XXI, r 63—Suitunder—Onus of proof of 
title—rractice—Purty may rely entirely on the 
evidence given by other party's witnesses in cross- 
examuinution. . 

Wheres a sui is filed claiming that certain land 
whica had peen attacued belonged to the plaintitis who 
were unsuccessful in getting tne attachment removed 
the onus ison the piatotilfs to prove affirmatively 
that not only the ostensible but the real title 
is in them. 

A party may found his case entirely on what he has 

cceeded in getting out of. the other ‘side’s „witnesses 
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in cross-examination, LaxksHMANAN OmETTY v. Ko Po 
Zon Rang 851 
——-—O. XXI, rr. 66 (2) (e)—Sale proclamation— 

Valuation— Duty of court to make valuation to be 

included in sale proclamation. 

It is the duty of the court (apart from exceptional 
circumstances) to makea valuation the result of 
whicn is to be included in the sale proclamation. 
Such duty (save in exceptional circumstances) is not 
discharged by merely stating the vulues respective- 
ly put upon the property by the parties, The 
court should make itsownenquiry and arrive ata 
single figure. If due to exceptional circumstances 
it is impracticable for the court to indicateits own 
valuation, such circumstances should be clearly set 
out inthe order. Ban BEHARI CHATTERJI v. BAUKHAN 
LAL CHOUDHURY Cal. 892 
—— — 0O, XXI, rr. 84, 90—Failure to deposit 

twenty-five per cent, of purchase money immediately 

after sale, whether vitiates sale—Mere irregularity 

—Substantial injury, absence of—Sale, confirmation 

of—Interference with confirmation, propriety of. 

Failure to deposit twenty-five per cent. of the 
purchase money immediately as required by O. 
XXI, r. 84, of the Code of Civil Procedure, is no 
more than a mereirregularity within the meaning 
of r. 90, whicb would not affect the validity of the 
sale, unless it could be shown that substantial’ in- 
jury was thereby caused to the judgment-debtor. 
Where no substantial injury has been caused, the 
confirmation of the sale is proper and should not be 
interfered with. JANGLI BAKHSH SINGH v BUDDHAN 
Lat Oudh 314 


iO, XXI, rr. 86, 90—Sale—Decree-holder 
purchasing at sale—Court allowing decree-holder , to 
set off decree amount—Deposit of valance—A pplica- 
tion to set aside sale onground of default—Matntain- 
ability of. 

The judgment-debtor’s property was attached by a 
decree-holder who brought the property to sale. B 
the holder of another decree against the judgment 
debtor also had attached the same land iu execution 
of his decree and at thesale he was the highest 
bidder. On his applying tothe court he was allowed 
to set off the amount of the decree in his favour: and 
to pay in the balance only. The judgment-debtor 
then filed an application purporting to be under O. 
XXL, r. 86, Civil Procedure Uode, to have the sale 
set aside on the ground that the auction-purchaser 


had made default of paymentof the purchase-money, 


he not being entitled to set off the decretal amount. 
The auction-purchaser deposited the. amount set- off 
in court: | as soos 
Held, that the sale could not be set aside under O. 
KAI, r. Y0 as there was noinjury to the judgment- 
debtor, that even unuer O. XXI, r. 86, the sale 
could not be set aside as the auction-purchaser had 
deposited the amount in Vourt, and that even if there 
was any mistake, it was on the part of the court and 
it could not be held that there was any default on the 
part of the auction-purchaser. Mon MOHAN OHOWDHRY 
v. Ras KUMAR GHOSH ‘ale Rang. 699 
——_——0O.XXI, r 90—WMisdescription of property— 
Material irreyularity—Substantial injury, proof as 
to —Court sales-Undue prolongation of —Practice 
condemned, ae. - 
Where a court sale was ordered tobe made in two 
lots each’ lot comprising several villages but the sale 


- proc.amation affixed in each village showed that the 
Labet of .gale was the particular village at which 
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the copy was posted and not the lot of which that 
village was but a part: 

` Held, that it was a material irregularity within 
the meaning of O. XXI, r. t0, Civil Procedure Code. 

In the case of cou! t sales, although it is proper and 
necessary to fix the time when the sale is to commence, 
it P wrong to fix a date for the terminating of the 
sale 

The practice of prolonging sales to days and weeks 
condemned. 

Per Reilly, J.—Whatever may have been declared 
in any decision to huve been the law before what 
corresponded to r. YO, O. XXI, Civil Procedure Code 
assumed its present form, certainly it is not necessary 
now to rule out reasonable inferences from evidence 
in order to establish that an irregularity in the 
conduct and publication of a sale has caused sub- 
‘stantial loss. 

There need not necessarily be direct as opposed to 
circumstantial evidence to show that substantial 
injury was the result of the irregularity. Reasonable 
inference from the evidence that irregularity in the 
conduct and publication of the sale has caused 
substantial loss can be drawn. SIVASKANDARAJU 
BAHADUR GARU v NARASIMHA PATTAMANI Mad. 414 

O. XXI, r. GO—dSale in separate lots— 

Irregularity extending to whole property and to 

all lots—Eyficacy of sale, if can be retained with 

respect to some lots only 

Under O. XXI, r. 90,Civil Procedure Code, acourt is 
entitled to divide-a sale into separate parts and to set 
aside the sale in respect of some only of the lots only 
in cases in which both the irregularity and the injury 
to the objector can satisfactorily be allotted to one part 
only of the sale. But where the irregularity extends 
to the whole property and to all the lots, it is not 
justifiable to retain the efficacy of the sale with 
respect to some of the lots only in which the sale 
price obtained cannot be shown to be inadequate in 
view of the advertised sale value. CHHATERBIJAI 
SINGH v Damopar Das $ Pat. 62 


——~--—-O. XXI, r.90—Sale, setting aside of —Date 
fixed for sale turning out to be holiday —Sale held 
on following day—Sale, if a nullity—Material 
irregularity. | ia 

| Wherea sale in execution of a decree having 

been fixed for a particular day had to be postponed 

owing to the day being a holiday, and the sale was 

beld on the following day : i 
Held, that the sale was not a nullity; there was 

at the most a material irregularity and such irre- 

“gularity would not be of avail to tbe, judgment- 

debtors, ifib were not possible for them to make out 

that they had suffered substantial injury or loss on 

-account ofthe samé GosarpHan BEHARI Bose v. 

BARAT CHANDRA Cul. 779 

~ nO XXI, r. 92—Notice not served on interested 
party —E fect of. 

An order setting asida a court-sale cannot be treated 
asa nullity merely because notice of the application 
for setting aside the sale was not issued to a party 
who was affected by the order, and that if such a 
party does impugn the validity of the order in a 
proceeding directed against the order, he cannot 
attack it collaterally in any other proceeding. DWARIKA 
Nata Paz v KRISHNA BARAI Cal. 814 

` 0. KAI, r 95. 

From the mere fact that the ordinary writ under 
O. XXI, r. 95 ,Qivil Procedure Code, does not parti- 


_. qularly meptipp delivery of huts .or removal of, huts - 
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in a property, it cannot be said that the huts cannot 
be removed, inasmuch as the auction purchaser is 
entitled teget the property without it being burden- 
*ed with the huts. GoveERNMENT OF BENGAL v. ALIMUD- 
DIN Cal. 817 
————O. XXI, r. 100, Sze Crvin PROCEDURE Cops, 
1404, 8 47 x 472 
——— O. XXI, r. 100-—Applicability to jotẹt 
possession. Se 
Order XXI, r. 100 applies to cases of joint pos- 
session. Kaxrant CO-OPERATIVE Society V. DURGA- 
NAND JHA Pat. 147 
———— 0O. XXII. Sze Orvit PRrOCEDURE Copt, 1808, 
0, 1X,r.8 883 (b) 
O XXII, if applies to revision apple cations 
Appeal and revision application—Differences pointed 
out. A 
The provisions of O XXII, Civil Procedure Code 
about abatement of suits and appealsdo notapply 
to revision applications. 





—————O. XXII, r. 4. Ses Cvik PROCEDURE CoDE, 
1908, 5 2 (il) 3 663 
—_——-O XXII, r. 4— Several respondenis—Death. of 


one—One of legal representatives already on record 

— Failure to implead others, effect of. o 

Where the legal representative of a deceased per- 
son is already on the record, no application is 
necessary to avoid abatement. 

Where oneof the respondents (co-mortgagors), 
died and his representatives. were not brought on 
the record, but one of his fivesons was already on 
the record asa party and there was nothing to show 
that he had any divergent interest from. the other 


heirs : ; i 
Held, that the appeal did not abate. Hakam ALI v, 
Surv NARAIN Lah 607 


———0O. XXII, r. 4 (1)—Death of respondent— 
Representative already on record—Application 
under r.4, whether necessary—Death after argu- 
ment, effect of. AMA 
Where a defendant dies after the ” conclusion of 

the arguments and before the decision of the suit, 
the appellants are entitled to bring his legal repre- 
sentatives on the record without making an applica- 
tion to the court for that purpose and if the legal repre- 
sentative’s name was substituted inthe memorandum 
ofappeal.no further application is necessary and 
therefore, the fact that on the application actually 
submitted by them after the required period, the 
signature of the applicant was inadvertently omitted 
does not affect the case in any way. 

The fact that the legal representatives of a deceased 
respondent are already on the record relieves the 
appellant from the necessity of making an applica- 
tion under O XXII, r 4 (1), Civil Procedure Code 
Hira MAL v. SUNDAR SINGH Lah. 618 
——-O XXII, rr. 5, 10. Seu Civin PROCEDURE Cops, 

1908, s. 11 N 978 
————-0. XXII, r. 6—Death of plaintiff between 

conclusion of hearing and pronouncement of judg- 

ment—Legal representatve—Application for leave 

to appeal—Alianabad High Court Rules, Chap. II, 

r. 8, Application wnder—Limitation Act (IX of 

1908), och I, Art. 176—Whether applies 

Where the plaintiff in a case dies between the 
conclusion of the hearing and the pronouncement 
of the judgment, the decree must be taken to have 
been passed during his lifetime, and no applica- 
tion for substitution of legal representatives is 
nevessary. GQhapter II, r- 3 of the rules. of the 
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Allahabad High Court provdes for an application 
by the representatives of a party dying after decree 
to apply for permission to appeal, but for com- 
pliance with that rule there is no limitation and 
all that is necessary is that the appeal itself shoulde 
be filed within time. Article 176, Limitation Act 
does not apply to the case. CHANDERDEO CHAUBE v. 
MEGH NARAIN All. 340 (a) 
O. XXII, rr. 8, 12—Pending appeals arising 

Out of execution proceediags—If exempted by r. 12 

—Applicability of r. 8. 

Order XXII, r 12, Oivil Procedure Code does 
not exempt pending appeals even though they may 
arise out of execution proceedings Order XXII,r. 8 
applies to them. CHANGA Mav. OHAUBEY RAM DULARE 
Lau , All. 39t 

—-——O XXII, r. 9—Abatement, effect of— Fresh 

suit on same cause of action, barred —Right to set 

up same rights in defence. 

Under O. XXII, r.9, ofthe Civil Procedure Code, 
where a suit abates or is dismissed under that order 
no fresh® suit can be broughton the same cause of 
action nor can the plaintiff resistthe claim of the 
opposite party by setting up the same rights in 
defence ina subsequent suit. Rasu v. RAM CHAND 

Lah. 605 


~——— O. XXIII, r 1—Suit by reversioners for 
declaration that mortgage by widow was invalid— 

Withdrawal without leave of court—Subsequent suit 

for possession— Maintainability. 

The plaintiffs brought a suit fora declaration that 
a mortgage made by a widow was not binding on 
them, the reversioners. The widow died during the 
pendency of the suit, and the plaintiffs thereupon 
made an application tothe court stating that they 
did not wish to continue the suit for a mere declara- 
tion and intended to bring an action for possession 
and the suit was accordingly withdrawn, but 
without the permission of the court. Subsequently 
the plaintifis brought the present action for the 
recovery of the possession of the estate left by the 
widow praying at the same timethat the mortgage 
mentioned above be declared to be invalid: 

Held, that the subject-matter in respect of which 
the’ declaratory suit was brought was not identical 
with the subject-matter in the present suit for pos- 
session ; and that the withdrawal of the former suit 
without permission to bring a fresh suit, did not 
operate as bar tothe institution of the latter suit. 
ALI MUHAMMAD v. Karim BAKSH Lah. 864 
~ O. XXIII, r. 3. SEE Orvıų PROCECURE CODE, 

1908, s $6 (3) 448 


-0O XXII, r. 3—Suit by firm—Compromise by 
{ one partner—V alidity—Partners’ power to com- 
promise sutis 
Even if a suit is instituted in the name of a firm 
for the sake of convenience, all the partners are in 
reality plaintiffs and if the suit isto be adjusted by 
a lawful compromise according to the provisions of 
O. XXII, r. 3, Civil Procedure Code, the agreement 
must be assented to by all the parties concerned A 
compromise stands on a footing similar to arbitration 
and it should be distinguished from a discharge 


granted in the ordinary course of business. 
Ras Niwas PODDAR v. Fires Diwan Cuanp PARMA 
NAND i Luh. 1 


——— 0. XXVI, r 9,—Commission to decide rf an 
assertion that certain structures were new, was true 
—Propriety of. 

Order XXVI, r. 9 Ojvil Procedure Code, only en- 
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ables the court to depute a Commissioner to hold a 
local investigation for the purpose ot elucidating a 
matter in dispute or ascertaining the market-value 
of the property or ascertaining the amount of mesne 
profits or damages or annual net profits, ete. 

Where a Commissioner was sent for a decision on the 
question as to whether what was asserted on behalf 
of one party, namely, that thestructures standing on 
the land were recent and not old structures, was 
true ornot: 

Held, thatthe procedure in sending a commission 
was wrong, as the commission was not for the purpose 
of elucidating any matter about which the parties 
were at variance because there was nothing which 
required any explanation, and the matter was one 
about which the court and the court alone had 
jurisdiction to enquire into and decide upon AMULYA- 
KUMAR SAMADDAR V ANNADA OCHARAN Das -Cal 870 

O XXXII,r 10—Minor—Suit through next 

- friend — Preliminary decree—Death of newt friend 

—No fresh appointment—Application for final 

decree within three years of minors attaining 

majority- Whether barred - Limitation Act (IX of 

1908), s 6, applicability of, 

A preliminary decree was passed in a suit by a 
minor represented by his father as his next friend. 
The father died and no step was taken to get an- 
other next friend appointed. The minor within 
three years from the date ofhis attaining majority 
but after the expiry of three years from the date on 
which the period of grace fixed by the preliminary 
decree, applied for final decree : 

Held, (2) that s 6, Limitation Act, could have no ap- 
plication tothe case; AD 

(ii) that regard being had to the provision con- 
tained in O XXXII, r. 10 ofthe Code of Civil 
Procodure, the proceedings in the mortgage suit 
must be deemed to have remained in abeyance, as 
the position contemplated, by law was the stay of 
proceedings inthe suit, untilthe appointment of a 
next friend inthe placeof the next friend who was’ 
dead. The suit did not abate, and could not be 
treated as having been dismissed and if was in- 
cumbent uponthe court to appoint a new next 
friend or treat the suit asa pending one till the 
minor plaintiff attained majority, and consequently 
the application for final decree within three years 
of the minor's attaining majority was not barred. 
PULIN CHANDRA SEN v. AMIN MIAH MUZAFFAR AHMAD 

. Cal. 768 

—————-0O. XXXIII, r. 1—Application for permission 

to sue in forma pauperis—A4pplicant in possession of 

part of subject-matter of suit—Question as to 
sufficiency of means—Determination of. 

Ifpartof the subject-matter of the suit was in 
the applicant's possession, then the Possession of 
that pirt might be taken iute consideration for - 
determination of the question of whether the ap- 
plicant was in possession of sufficient means to pay 
the fees prescribed by law on the plaint. BHAGWAT 
SAHAYU KRISHNA SAHAY Pat 230 
O XXXIV, rr 2,3 see CONTRAOT ACT 1572, 
gs 69, 79 392 
—O. XXXIV, r 6, Form No. 4, Appendix D 
— Mortgage by guardian of lunatic -Swit on mort- 
gige—-Prayer for decree over tf sale proceeds be 
jound insufficient —A pplication for persunul decree 
—Insertion of clause relating to decree over in 
preliminary decree, if correct—Decree under O. 
XXXIV, r. 6, whether can be passed against 
defendant—Lynacy Act (IV of 1912), s. 25. 

e 
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The guardian and manager of the property ofa 
lunatic, with the permission of the District Judge, 
executed a mortgage in respect of certain of the 
lunatic’s properties. The mortgsagees sued to recover 
the amount by sale of the mortgaged property, the 
plaint also containing a prayer that in case the sale- 
proceeds be insufficient, a decree for the balance 
also shouldbe passed. The claim was admitted by 
the guardian and a decree was passed in the form 
laid down in Form No.4, Appendix D, Civil Pro- 
cedure Code. The sale-proceeds being found in- 
sufficient the plaintiffs applied for a personal decree 
‘under O. XXXIV, r 6. Civil Procedure Code: 

Held, that the insertion ofa clause in the pre- 
liminary decree for a decree over was correct and 
the defendant not having preferred an appeal against 
the decree, on the expiry of the period of limitation 
within which an appeal could be filed, the decree 
became final against and he was precluded from 
disputing the correctness of the preliminary decree. 

Held, further, that in the circumstances, a decree 
under O. XXXIV, r. 6 could be passed against the 
defendant on the plaintiffs’ application. k 

If a court passes a composite decree combining 
a decree for sale and a personal decree, the decree is 
valid, and the personal decree, though made at the 
time of the decree for sale, operates ata future date 
when the sale takes place and fails to satisfy the 
mortgage-debt. Maqnoct AHMAD? DURGA PrasaD 


Oudh 931F.B. . 


—_——-0. XXXIV, r. 6—Mortgage decree~ Properties 
sold under prior mortgage decree—Puisne mort- 
gagee, if entitled to apply for personal decree without 
applying for sale, 

. Where subsequent to a preliminary and a final 
decree forsale of the mortgaged propery the prop- 
erty is not available for sale in execution of the 
decree owing to circumstances for which the 
decree-holder is not responsible, there is no bar in 
his way to obtain a personal decree for the whole 
of the mortgage amount due to him. 

Where after A had obtained a final decree the 
property was sold by B in execution of a decree on 
a prior mortgage and the sale proceeds were 
insufficient even to satisfy the ~ prior mort- 

B: 
eld, that A was entitled to a personal decree under 
O XXXIV, r. 6, O. P.O, even though the property had 


not been -put up for sale under A's decree ZULFIKAR 
ALIv. D. A. V. COLLEGE MANAGING COMMITTEE 
$ Lah. 698 


——— 0. XXXIV, r. G—Mortgagee entitled to 
personal decree by mortgage deed—Suit for sale— 
Compromise—Absence of provision excluding right 
to pessonal decree -Sale proceeds insufficient—Right 
of mortgagee to personal decree for balance 
Where a mortgages is entitled to a personal 

decree against the mortgagor and a suit for sale 

instituted at the proper time to enable him to 
seek the personal relief is compromised, unless such 
right isexcluded either expressly or by necessary 
implication by the terms of the compromise the 
mortgagee has a legal right to claim a persoaal 
decree for the balance due againstthe mortgagor. 

When the compromise does not contain such a pro- 

vision the mortgagee is not debarred from getting 

& personal decree after the sale of the mortgaged prop- 

erty and the sale proceeds are not sufficient to pay the 

amount uuder the decree, GoKUL Prasan v. BADLU 


Oudh 661 
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s-——O. XXXIV, r 6 —Order holding that an 
apnlication for money decree is not maintainable— 
Whether,amounts to a decree—Appealability of 
order. 

° ‘An order that an application for the passing of a 
simple decree under O. XXXIV. r. 6, Civil Procedure 
Code, is not maintainable amounts to a decree and is 
appealable as such MADHO LAL v, DULI UHAND 


All. 468 
——— 0. XXXIV, tr. 11 Sue Crvin Procupugz CODE, 
1908, s. 34 983 


O. XXXIX, r. 1—Mortgagee or attaching 
creditor proceeding to sell right, title and interest 
of debtor—Injunction, if can be issued to restrain 
him—Balance of convenience. f 
Where a mortgagee or attaching creditor proceeds 

to sell the right, title and interest of his debtor, the 
balance of convenience isin favour of the creditor | 
and no injunction shonld issue restraining him from 
effecting such sale during the pendency ofa suit to 
which he isa party and where hia claim i@ being 
impugned. All thatthe court might do ex majore 
cautela is to require the creditor to give an under- 
taking that at the time of the sale, whether it be 
through the court or otherwise, the intending pur- 
chaser should be informed of the pendency of the 
suit. JAIKISHINDAS V. NARAINDAS Sind 54:a) 
————O XXXIX, r 7. Ser OrvrL Procepors CODE, 
1908, O. XXVI, r. 9 870 


O XL, r. 1—Receiver, appointment of—= 
Mortgage suit— Discretion of trial Court—Inter- 
ference by High Court . 

Although in a simple mortgage a Receiver should 
not ordinarily be appointed, where the lower Court 
has held inthe exercise of its discretion that a 
Receiver should be appointed, the High Court will 
not interfere with the discretion unless strong 
grounds are shown that the lower Court was wrong 
in appointing the Receiver. Gopal KRISHNA V. Banu 
NARANGROY NAND KISHORE Rang. 265 
~—O. XLI, r. 3—Memorandum of appeal— 
Decree not stamped—Memorandum incomplete— 
Power to reject. 





Where a memorandum of appeal was presented - 
with an unstamped copy of the decree appealed 
from, and without affidavits to show how the per- 


sons named as legal representatives held that posi- 
tion and itwas contended that the court had no 
power to reject the memorandum : 

Held, that as long as there were such defects the 
memorandum of appeal cannot be entertained and 
all that the court can do is to return it and give the 
petitioners the chanceof putting it im again in A 
complete form , l : MEN 

Tn such a case any time that it allows for repre- 
sentation is only by way of concession, and a con- 
tinuance or extension of the concession ~ cannot be 
demanded of it asa matter of right, at 80y, rate, 
after the expiry of the normal period of limitation. 
within which an appeal can be presented. i 

Obiter.—Such a memorandum could not, however, 
be rejected under O Xul, r 3, Civil Procedure 
Code. 

An appeal cannot be held to have come properly 
before a court until it has been registered, In re 
OnINTAPATIL VENKATANARASIMHA RAMCHANDRA Rao 


Mad. 608 
———-O. XLI, r. 5—Appeal from preliminary 
decree—Stay of proceedings in lower Court— 


Practice. 
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Where an appeal has been preferred froma pre- 
liminary decree ina suit for partition the usual 
practice of the court is to stay further proceedings 
in pursuance of the preliminary decree during the 
pendency of the appeal. Tas Bist v. MWHAMMAD 
Hossain Lah 596 (a) 
—~ -——O. XLI,r 5 -Appeal—Stay of execution of 

decree appealed from—Absence of proceedings to 

execute decree—Power of Appellate ourt to order 

gay —Scope and object of O. XLI, 1.5. 

Under O. XLI, r 5. Civil Procedure Code, it is 
open to an Appellate Court to order stay of exe- 
cution of the decree appealedfrom, even though 
the decree-holder may not “have applied to execute 
the decree. 

The objectof O. XLI, r. 5 isto protect an ap- 
pellant from substantial loss or hardship which 
might result from the execution ofa decree which 
isunder appealand which is liabletobe set aside 


in appeal. LAKSHMAN V. SHRIDHAR Bom. 995 
——~———-. XLI, r. 20. See OCrvin ProceDURE OODE, 
1408, Seg, 111, para. LL 267 





—~O.” XLI, r. 20—Appeal—Adding parties— 

Discretion of court. 

Order XLI, r. 20, O. P. O., gives discretion to the 
court to join parties interested in the result of the 
appeal. NANBHUSA v. NANA Nag. 267 
—O XLI, r. 22—-Appeal withdrawn —5ubre- 

quent cross-objection to appeal filed by opponent 

—Maintainability —Res judicata. 

Where by an oversight the Counsel of an appel- 
lant drafted the appeal memorandum asif he were 





retained by the opposite party and on discovering, 


the fact withdrew the appeal: 

Held, ‘that the withdrawal did not in any way 
operate ag a bar to his preferring a cross-ebjection 
toan appeal preferred by the opposite party There 
was no bar by resjudicata. Tota Ram v. ISMAIL 
Hassan Lah 22 a) 
mn ea OO, XLI, r 22— Objections attacking decree 

itself cannot be raised under r. 22, f 

Oraer XLI, r 22, Oivil Procedure Code, while it 
allows a respondent to support the decree on any 
of the grounds decided against him, will not permit 
him to take objections which instead of supporting 
the decree, attack it. Such objections can be raised 
only by way of across-objection. VASKURI AYYANNA 
v. VEDANJI GANGAYYA Mad. 16 
~O. XLI, r. 22—Pauper respondents—Cross- 

objections, if may be filed without payment of 

stamp duty. , 

Under O. XLI, r. 22, Civil Procedure Code, a 
pauper respondent is entitled to presenta cross- 
objection"to an appeal without payment of stamp 
dyty. ‘NARAYAN PATIL v. HIRALAL BRAHMIN 

f A Nag 217 


mn 0. XLI, r. 22—Respondent filing neither 

appeal nor cross-objection—Competency to attack 

decree tnappeal . 

Where the lower Courts held thatthe respond- 
ents had no lien over certain paddy attached and 
in an appeal by the appellants, this part of the 
decree was impeacned by the respondents who, 
however, filed neither appeal nor cross-objec- 
tions: . 

Held, thatthe respondents could not raise the 
question oftheir lien over the paddy attached 
and claim that they were in possession at the time 
of attachment. P. L.T. A, R. 8. OuETTYAR Firm v. 
P. M. P OSBTTYAR FIRM ` Rang 1007 
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0. XLI, r. 23. Ser CIVvIL Proozpure CODE, 
1908, s. 152 973 
O. XLI, r. 27—Additional evidence in appeal 

—Ezxaminatiun of one party on obscure points in 

dispute—Whether amount to taking additional 
e evidence in appeal. 

Where the Appellate Court only examinesa party 
on certain particulars, regarding the execution of a 
document, which were obscure, it does not amount to 
taking additional evidence within the meaning of 
O. XL1, r. 27, Civil Procedure Code, and the court 
need not record reasons. ATMA Ram v. Firm BADHWA 
MAL SHAMBU | AL : Lah. 954 (a) 
——-O. XLI, r. 33-—Discretion wnder—When to 

be exercised. . 

The discretion given by O. XLI, r. 33 should not 
be exercised unless success of the appeal filed will 
render it just that relief should be granted against 
a party who has not appealed. Virar v Paixu TELL 


Nag. 226 
——— 0. ALIH, r. 1. Sree Crviz Procepurz Conk, 
1908, ss. 100, 105 


133 

————O, XLII}, r. 1, O. XLVII, r. 7—Appeal from 
order granting review—Hule in Bombay—In- 
sufficiency of court-fee on application for review 

—Whether ground for review, 

In the Presidency of Bombay an appeal from an 
order granting areview can lie only on the grounds 
mentioned in O. XLVU, r.7, of the Uivil Procedure 
Code, since O. Xil, r. 1, cl. (wy), has been 
repealed by the Bombay High Oourt. Consequently, 
an appeal does not lie on the ground of imeutiiciency 
of court-fes stamp, this not being a ground of 
appeal under O XUVII,r. 7. Narayan RAYAJI v, 
KANGO KaMOHANDRA Bom. 728 

O. XLII, r. 1 (1). Sze Orvin Proceporz CODE, 

1908, s. 11 978 
—— — O. XLIII, r. 1 (n)—Order of remand—Appeal 

—Court-fee payable, 

An appeal against an order of remand should be 
filed only asa miscellaneons appeal under: O, XLIII, 
r. 1 (mi, Uivil Procedure Uode; and a court-fee' of 
Rs 2 is sufficient for the appeal memorandum, 
BISHU NATH YARAN SINGH v. JUGRAJ Kuar .Oudh 967 
O. XLIV, r. 1—Leave to appeal in forma 

pauperis—Conditions for granting leave—Duty of 

court to state reasons—Security for costs—When 
canbe demanded. 

Order XLLV, Uivil Procedure Oode, is mandatory 
and only contemplates a perusal of the application, 
the judgment andthe decree and nothing else; and 
unless inthe opinion of the court the decree is 
contrary to law or otherwise erroneous or unjust, the 
court is bound to dismiss the application. Order 
XLiV, r. 1 Uivil Procedure Code, does uot say that 
the court shali reject the ,appication unless the 
appeal raises a sunstuntial question of law or unless 
the appellant has prima facie a good case. 

Where leave to appeal in jorma pauperis is granted, 
the reasons of the court for granting sucn leave 
should be briefly stated. 

On the question asto security for costs being 
ordered where leave to appeal has been granted, 
it is permissible forthe cuurt to peruse the judg- 
ment which is being uppealea gaist and to see 
whether there are circumstances which would justify 
an order for security for custs. 

The fact that a person ıs a pauper is not 
alone a reason for not ordering him to give security 
for costs. NARAYANA Rao v. VEERAYYA Mad, 940 
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~———0. XLIV, r. 1,0. VII, r11—Allahabad High 

Court Rules, r. 1, els. ix) ix)—Application for leave 

to appeal as pauper—Rejection at preliminary 

stage—Validity — Subsequent application jor 
extension of time—Maintainability—Limitation 

Act (IX of 1908), s. 5. . 

An order rejecting an application for leave to 
appeal asa pauperon the ground of limitation at 
the preliminary stage before itis actually judicially 
considered by the court under O. XLIV, r. 1, Civil 
Procedure Oode is technically an order rejecting a 
motion to present an application and not an 
order rejecting the application itself under O-XLIV, 
r. 1, and where an application is rejected at that 
stage, the court cannot subsequently entertain an 
application under s. 5, Limitation Act, for extension 
of time. : 

Obiter.—In such a case it may be that an appeal 
could still be presented ifthe proper court-fee is 
paid, and if itis accompanied by an application 
under s. 5of the Limitation Act. SHAHZADI BEGAM 
V., ALAKH Nata All. 79 
O. XLVII—Consent decree—Setiing aside 

decree for fraud by way of review, legality of— 

Separate swit, necessity of. 

In order to set aside a consent decree on the 
ground offraud, a separate suit will have ta be 
instituted. Such a decree cannot be set aside for 
fraud under O. XLVII, Civil Procedure Code. 
KASIMUDDIN Sonar vV. ALIMONNESSA Brut Cal. 82 (a) 

—O XLVII~—Scheme of. . . 

Per Mitter, J.—The scheme of the order relating 
to review in the Civil Procedure Code is that in 
those cases in which an appeal lies, the application 
for review should be filed before the appeal is 
lodged and an application for review ofa judgment 
is not competent after the appeal therefrom has been 
dismissed on the merits. SECRETARY or STATE v. 
HINDUSTHAN Co-operative INSURANOE Soorery LTD 


Cal. 561 

0. XLVII, r. 1. i 
Sze Orvit VROOEDURE Cope, 1908, s. 151 103 
Sez LIMITATION Act, 1908, ss. 5, 1! (2) 561 


————O XLVI, r. 7. Ses Crvin Procepvre Copz, 
1908, O XLIII, x. 1 











728 
SON, ill, paras. 7,11. Ser CONTRACT ACT, 
1672, ss. 23, 24 . 373 





—— para. 11,0. XLI, r. 20 ~ Ezecution 
by Collector—-Payment of decree-holder and mortgage 
of attached properties on same day—Presumption of 
validity of mortgage—Formal continuation of pro- 
ceedings by Collector, effect of—Mortgage~ Paramount 
title, can be raised by fresh suit—No res judicata, 
In respect of those against whom the decision in 

asuit to enforce a mortgage has proceeded ez 

parte there is nothing to prevent them .if they so 
choose in a future suit to set up a paramount title. 

Even in respect of those who had appeared, if no 

express decision on the question of title has been 

given by reason of the indefiniteness of the defend- 
ants’ pleadings and the evidence in support thereof 
they with the connected defendants would be 
equally entitled to raise the question of paramount 

title ina separate suit. 3 
Certain properties of the defendant were under 

attachment by a Collector in execution of a decree 

On the 3rd September, 1909, the defendant sold 

certain crops to the plaintiffand paid the decree- 

holder. On.the same date he executed alse a mort- 
gage in fayour ofthe plaintiff over the same 


OASES. {1933 
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properties. Final orders in execution were made by 
the Collector only on the 8th and 9th September: | 

Held, (4; that since the decree in connection with 
which the attachment in the Collector's Court arose 
was safisfied on the same day the mortgage-deed 
was executed, a strong presumption arises that 
matters were so arranged as to release the property 
before the mortgage was executed, and the burden 
lies heavily on the defendants who allege that it 
was otherwise; s: 

(i:) that the Collector's power over the propèrties 
ceased on 3rd September when the decree-holder 
was paid in the presence of the Collector; 

tiii: that once the Collector's power over the property 
has terminated as a result of satisfaction, the sub- 
sequent alienation would not be invalid merely on 
the ground of formal continuation of proceedings 
before the Collector such as occurred in the present 
case. NANHUSA v NANA Nag. 267 


Cochin Chief Court Regulation (i! of 1076 
M E), ss. 15, 16—Appeal from. scheme suit— 
Forum 
Where under s 15 of the Cochin Chief Court 

Regulation,an appeal from a decree ina scheme suit 
is to be heard by a Division Bench of three Judges, 
but such an appeal was actually heard by a Bench 
of two Judges and the question as to want of juris- 
diction escaped the notice of both the Bench and 
the Bar: 

Held, that as there was an entire absence of jurisdic- 
tion in the court which heard the appeal, the parties 
were agerieved by the judgment: and 
decree and an application for review of the judg- 
ment was maintainable and that the omis- 
sion of the Bench to take note of the 
fact that it had no jurisdiction to hear the appeal 
was an error apparent on the face of the record 
because, it was  seli-evident upon the inheient 
nature ofthe subject-matter of the appeal itself, and 
was not dependent upon any other facts or cireum- 
stances, 

Held, also, that the proper remedy of the aggrieved 
party was to move the court for review and not toap- 
peal to the inherent powers ofthe court Htssan AHMED 
v, ABDUL KADIR ` Cochin 181 
Cochin Civil Procedure Code (Regn. I of 1079 

M E), s 584—Claim for damages— Dismissal of— 

Appeal—Modification of decree—Review—Award 

of interest pendente lite— Ground not: -raised 

in appeal memo or argument—Revieti,-if car be 

allowed. NA es y 

Where thetrial court decreed a claim fór damages 
as against the defendant to the exterit-.of-.a-certain 
amount with interest thereon at 6, pér -- cent. ker 
annum after date of suit till realisation” but the Chief 
Oourt modified the decree by reducitg the- principal 
amount and confirming the-trial Court’s decree in 
other respects, and the. defendant applied for. -re- 
view : : j ate 

Held, that such award of  interest‘-pendente lite 
upon a claim for unliquidated damages | was wrong 
but as the ground was not taken in the appeal 
memo nor raised in the argument, it did not con- 
stitute any mistake or erruron the part of the 
court or one apparent on the face of the record 

Held, also, that in the circumstances, the ground 
on which review was sought did not constitute 
any other sufficient reason. 

Section 584, Cochin Civil Procedure Code, 


does 
not contemplate that a party litigant who 


loses 
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upon a point has only to show that there was a 
prima facie tenable or arguable defence or objection 
which he could havetaken, but did not take, in 
Tegard to that matter, and he will be, entitled to 
have the suit, appeal or other proceeding aa the 
case may be, re-opened. AVARA OnakKov DIWAN oF 
Coonin Cochin 60 


—————- Review—Inherent want of jurisdiction of 
e tribunal—Whether ground for review —Proper 
remedy of aggrieved party, á 
The inherent want of jurisdiction of the tribunal 
trying a case isa good ground forreview under a 584, 
QGochin Oivil Procedure Code. Hussan AHMED KUTTY 
v. AEDUL KADIR SAINUDDIN Cochin 181 


Compromise and, Arbitration —Distinction of 
compromise from discharge. h É 
A compromise stands on a . footing similar to 
arbitration and it should be distinguished from a 
discharge granted in the ordinary course of business 
Ram Niwaz Pappar v. Firs Diwan OHAND Parma NAND 
. Lah. 1 
Gonfesslon—Omission to record in certificate that 
accused had been told he need not make confession. 
See Criminal PROCEDURE CODE, 1-98, s 164 236 
Construction of decree. SER Partition suit 95 
Contempt of Court—Advocate expressing at meeting 
of Bar Association that the man inthe street has 
lost confidence in the administration of justice in the 
province— Whether contempt of court— Unconscious 
use of expression—Written apology— Whether suffi- 
cient--Contempt of Courts Act (XII of 1926 , 88 2, 8. 
_ Where at a meeting of A Bar Association, 2 lead- 
ing Advocate in the course of aspeech said, “the 
man in the street has lost confidence in the admi- 
nistration of justice in the province” : : 
Held, that the use ofthe expression constituted 
contempt of court, but-that as the offence was com- 
mitted unconsciously and as the Advocate tendered 
a written apol:gy to the court, the apology could be 
accepted as sufficient amends In re MUHAMMAD WASIM 


Oudh 63:1b) 
Contempt of Courts Act (XII of 1926), ss 2,3 
See Contempt or Court 63 (b) 


meS 2 1 3)—Meaning of ~Single act, if may 
be offence under Penal Code as well as a contempt 
of court. amas ahs 






shall: have no application. it does’ not 
when ."the- act- which hus constituted the 


cONtêMpi Df court also constitutes an offence under 
/ kae, indian Lena Code, it may not be punished under 
‘the 


he"Oontémpts of Court -Act KAULASHIA v EMPEROR 

EANN tee, AN ae Pat. 351 
Gontract—Lease of land: by auction—Completion of 
“contract on-acceptance of. highest bid—Oral lease, 
* walidity.of—Unregistered auction list and muchilikka 
“effect*of —Omission “to produce such decuments— 

Admissibility of secondary evidence—Transfer of 

Property Act(IV of 1882), 3 107. 

An agricultural lease does not fall within s. 107, 
Transfer. of Property Act, and therefore could be 
made either orally or in writing, though if in writing 
s. 17 of the Registration Act requires that it. should 
be registered. ae i i 

With the objest of leasing certain home farm lands’ 
within a zemindari for a term of seven. years an, 


GENERAL ‘INDEX 


.DHONDU 


XXV 
Contract —coneld. 


auction was held by the zemindar. The defendant's 
bid was the highest and he paid the deposit that had 
to be paid The plaintif subsequently leased the 
land to others. 1n a suit for ejectment the defendant 
alleged that there was a subsequent auction list and 
a muchilikka and as these were unregistered there was 
no valid lease: 


Held, (i) thata completed oral contract of lease : 
resulted fromthe acceptance by the selling officer of ' 


the defendant's bid 
(ti; that as- the plaintiff did not produce the auction 
list or muchilikka he could not be allowed to prove 
that the bargain between the parties was reduced to 
writing ‘in those documents. SIVASUBRAMANIA ¥. 
ZAMINDAR OF SINGAMPATHI Mad. 27 
Contract Act (IX of 1872), ss. 3, 4. Sze Oaras 
Act, 1873, 8 10 719 
~ 8,12—Unsoundness of mind at time of 
exécution of document—~Question as to, if depends on 
inferences—Proof of unsoundness of mind at time 
of exécution--Onus—Finding asto unsoundness of ' 
mind —When can be challenged in second appeal. 
The question whether a contract is - invalidated 
by unsoundoess of mind does not depend merely on 
belief or unbelief of the witness2:s before the court, . 





bùt, depends largely upon inferences tobe drawn 
from the evidence ' 
The question whether the defendant was or was, 


not of sound mind has to be determined in the 
light of provisions of s 12, Contract Act. 

A finding as to the unsoundness of mind of a 
person at thetims ofexecution of a document is 
one of fact. ; 

When a person is proved to have lucid intervals, . 
the burden of proof as tothe fact of his being of 
unsound mind at the time of execution of a docu- 
ment is on the person challenging the validity of. 
thé document. TILOK UHAND-'JHARAN Das v MAHANDU | 

: © Lah. 741: 
————-$ 16—Transfer by elderly invalid of whole. 

of has property to persons nursing him—Trañsaction 

effected without knowledge of his heirs—Burden 
of proof as to bona fides of transaction 

When the people who are nursing an elderly invalid , 
geta transfer of practically the whole of his remaining 
property in their favour tothe complete exclusion of | 
his heir, the transaction being made without the: 
knowledge of his heir, it is for them to prove the 
bona fides of the transfer. Maune AUNG BWIN ù. 
Maune THA GYAUNG Rang, 673 
S, 23—Contract in contravention of statute— ' 

Bombay District Police Act (IV of 1890), s. 88— 
. Land purchased by Police Officer in another's name 

—Sale by benamidar—Suit by son of officer to set 

aside sale—Maintainability of. ' 

Certain land was purchased by a Polices Officer in ' 
the name of his mother, he being forbidden from | 
perchasing it by s. 33, Bombay District Police Act. 
On the death of the Police Odicer, the mothersold: 
a portion ofit to her daughter. His son instituted a' 
suit to have the sale set aside on the ground that-his 
father was the true owner of the property: l 

Held, that as the contract under which the property | 


was purchased was void being in contravention of a - 


the plaintiff's father got no title to the | 
and consequently the plaintiff was not: 
SUNDRABAI SITARAM V, MANOHAR 
Bom. 781 
-—S$8. 23, 24—Civil Procedure Code (Act V of 
1908), Sch. LII, paras, 7, 11— Execution by Collector 


Statute, 


property 
entitlea to succeed. 
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—Mortgage by judgment-debtor without leave of 
Collector—Validity — Enforceability of personal 
covenant—Construction of deed--Personal liability. 
The defendant borrowed a certain sum of money 
from the plaintif and executed a mortgage-deed to 
the plaintif the material portion of which ran as 
follows: “I, therefore, covenant that | shall pay 
on demand the said amount without interestto the 
said Nawab Saheb and for the satisfaction of -the 
said creditor I piedge and hypothecate the property 
specified as below .. «. . If per chance 1 fail 
to pay the amount due under the bond or if! make 
excuses in paying the same the creditor aforesaid 
shall have power to realize his mortgage money by 
the enforcement of the hypothecation lien.......... 
aee | On the date of the execution of this 
bond, the property mortgaged was under attach- 
ment inexecution of a decree against the mortgagor 
which had been sent to the Oollector for execu- 


tion : 

Held, that the deed contained a personal covenant 
to pay which was quite distinct and separate from 
the other part ofthe agreement under which the 
debtor gives security for the payment of the amount 
due from him 

‘Held, further, that though the mortgage as such 
was void as permission of the Collector had not 
been obtained, the personal covenant to pay was 
severable and valid and could be enforced against 
the mortgagor. 

Per .Niamatullah, J.—The analogy drawn from 
derisions in cases in which occupancy holdings had 
been transferred by way of mortgage and claims 
for recovery of the money advanced were made by 
the mortgagees under s. 68 of the Transfer of Prop- 
erty Act or otherwise is misleading. The ratio 
decidendi of those cases standson a totally different 
footing. MUHAMMAD KHALILUR RAHMAN © MOHAMMAD 
MuZzAMMIL ULLAH Al. 373 


3. 25—Acknowledgment made by inadvertence 
— Absence of consideration—- Acknowledgment, if 
amounts to promise to pay. 

Where A purchased the stock of an old firm 
by paying to Ba certain sum of money in respect 
of debts due to Bby the firm, and there was 
no obligation on Ato pay anything, but he signed 
a letterto B acknowledging that a certain amount 
was due by him on account of the debts of the 





rm: 
Held, that as there was no obligation, there 
could have been no consideration forthe implied 
promise and that the letter could not have been 
sigued otherwise than in inadvertence and that it 
did not amount to an unconditional acknowledg- 
ment from which a promise to’ pay could be 
inferred. MANI Ram v. Baper DAS-BEHARI LAL 





All. 1005 
8, 43. Sse ProvinoraL INSOLVENOY Act, 1970, 
s 28 117 


—8, 43—Co-vendors—Suit for contribution in 
respect of compensation paid for breach of covenant 
of title—If covered by 8. 43. 

A claim by one co-vendor against other co-vendors 
for recovery of amounts alleged to be dueto him by 
way of contribution inrespect ofa payment validly 
and bona fide made by him to the vendee in satis- 
faction ofa claim for compensation or damages on 





account of the breach of a covenant contained in’ 


the sale-deed, is covered by s. 43, Contract Act, and 
need not be based on the consent or acquiescence of 


(1933 
Contract Act—contd. 
the co-vendors. SapasivA SvuryanaRayaNA Rao v, 
PALAKURTHI RAJALINGAM Mad 726 





S. 44—Joint judgment-debtors—Release of 

oe When, absolves others—isnglish and Indian 
e Law. h 

In India the position as regards joint judgment- 
debtors is the same in principle as tbat as regards 
joint promisors under s. 44, Contract Act, anda 
release grauted toone of the judgment-debtors 
without the consent of the others does not ab? 
solve the latter from liability. Daurat Kam v, 
PUNJAB NATIONAL Bank, | TD. Lah 981 


S. 65—Madras District Municipalities Act 

iV of 1990:, ss 44, 45—Principles of ‘quantum 

meruit’ and ‘quantum valebat'- Whether apply— 

Vontract for supply of goods~Contract void— 

Quantum valebat— Restitution. 

In the case of acontract which is void for non- 
compliance of the provisions ofss 44 and 45, Madras 
District Municipalities Act, s 65, Contract Act, does 
not apply nor do the-principles of ‘quantum meruit’ 
or ‘quantum valebat’ apply. s 

Obiter —If in a case of supply of goods the contract 
is found to be a void one and s 65, Vontract Act is 
found to be applicable to the case, the doctrine of 
‘quantum valebat’ is to be applied and not that of 
‘quantum meruit’ When, however, the actual goods 
received cannot be returned, restitutimn should be 
fixed at the price fixed at the time of the supply. 
SRIVILLIPUTTUR MoniorraL COUNOIL v. ARUNAQHALA 
NADAR Mad, 784 


—--—s8 69, 70—Mortgagee paying revenue to 
save land from being sold—Whether can recover 
amount from mortgagor—Civil Procedure Code ‘Act 
V of 1908, O. XXXIV, rr 2, 8—Whether bar 
applicability ofthe sections. 

Wheres a mortgagee pays revenue to save the 
mortgaged property from being sold, he is entitled 
under ss. 69 and 79, Contract Act, to recover the 
same from the mortgasor. Order XXXIV, rr. ? and 
4 under which he may adi the revenue paid, when. 
the mortgage is finally adjusted, to the mortgage 
amount do not barthe applicability of the sections 
of the Contract Act referred to above 

For the applicability of these sections to mort 
gagee need not have paid the amount personally-. 
but it is sufficient if somebody paysit on his behalf, 
Ma Mya May v. Ma Lon Rang. 392 


————8. 74.—Condition as to forfeiture— Whether 
inthe nature of penaliy—Condition subsequent, 
non-performance of—Loss to party--Compensation 
— Decree for damages. : ; 
Parties toa contract who have suffered loss due to 

non-performance of a condition subsequent in the 

contract can be fully compensated by a decree for 
damages for loss actually suferea. 

A condition as to forfeiture ina contract carries 
with itan element of punishment and isin the nature 
ofa penalty. MUNSHI LAL v. AHMAD MIRZA BEG 
Ouah 756 

76 





$.247. Sez HINDU Law 
ss 251,253 —Veath of partner -—Dissolution 
According to s. 253 of the Contract Act, & 
partnership is dissolved by the death of a partnerin 
the absence of any contract to the contrary, and the 
latter provision being in the nature of an exception, 
the burden of proof would be on those who set up ` 
such a contract. Ram Niwas PODDAR v. Firm DIWAN 
OHAND-PARMA NAND Lahk. t 
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——~—— 5, 262— Purchase 
statutory charge for debts. 
There is no provision ins 262, Oontract Act, for 

& statutory charge on the property. Where, 

therefore, a person purchases the stock of an old 

firm, he does not become liable for -the debts 

of the firm if such debts havenot been made a 

charge on the property purchased. MANI Ram v. 

BADRI Das Rewari LAL All, 1005 

S 262~—Wiether creates rights in creditors 
of firm. 

Section 262, Contract Act, merely Jays down the 
contractual rights andobligations of the partners 
inter se. Section 262 does not create any rights in 
the creditors of the firm ; their position is depend- 
ent onthe rights of the partners inter se: each 
partner under the English Law has aright that the 
assets of the partnership shall be first. aprlied in 
payment of the partnership debts. Jhis right like 
any other can be relinquished by a partner. JERAM- 
DAS NAOOMAL V. OFFIOIAL ASSIGNEE Sind 674 
Go-oper&tive Socletles Act (li of 1912), s 42 (6) 

~—Liquidation of Society—Dispute as to membership 

-Jurisdiction of Civil Court. 

i Where a person against whom an order is made 

in the winding up of a Co-operative Society dis- 

putes his membership of the Society the Civil 

Courts have jurisdiction to decide the question. 

Sevtion 42 (6) of the Co-operative Societies Act does 

not deprive the jurisdiction of the Civil Court to 

decide such a question. Muxanp LAL v. MALHOTRA 

BANK, Harizapap Lah, 264 


Co-owner—Joint possession— Mode of enjoyment — 

Excluded co-owner's rights.. 

If there be two or more tenants-in-common, and 
one (A) be in actual occupation of part of the estate, 
and isengaged in cultivating that part ‘on proper 
course of cultivation as if it were his reparate prop- 
erty,and another tenant-in commun (#8) attempts 
to come upon the said part for the purpse of 
carrying on operations there inconsistent with the 
course of cultivation in which A is engaged and 
the profitable use by him ofthe said part, and A 
resists and prevents such entry, not in denial of 
B's title, but simply with the object of protecting 
himself in the profitable enjoyment of the land, 
such conduct on the part ot A would not entitle 
B toa decree for joint possession : 

In such a case 8 may make definite proposals for 
joint cultivation and if A does not agree to 
reasonable proposals, B may be allowed to cultivate 
the whole land RAGHUNATH v. KESHRORAO 
Nag. 382 (b) 


dorporation— Suit for arrears of pay against 
members of Managing Committee of school—Plaint- 
iff, if entitled to personal decree. 

When: members of the Managing Committee of a 
school aresued by a person for arrears of pay on 
the ground that he was employed by them asa 
teacher in the school and discharged, the plaintiff 
is entitled only to a decree against the assets of the 
institution in their hands and not to a personal 
decree against them in the absence of evidence to 
show that they had made themselves personally liable. 
Garis MIAN v. MUHAMMAD HABIBUL RAHMAN 

Pat. 311 


Co-sharers —Surrender by some—Confirmatory patta 
to others— Right of latter, whether continuous, 
Where there was a surrender by the co-sharers and 


of stock of firm—No 
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a confirmatory patta was granted in favour of one of 


hem: 

Held, that the right was continuous for the pur- 
poses of s. 6 of Act VIIL of 185%. Sayam Sunpar 
Dzs v Ivans Cal. 808 

Widow of one of co-sharers leaving land 
uncultivated—Other to-sharers cultivating land 
and paying portion of usufruct to her—Title of 
widow nit denied—Suit for damages by widow, 
whether lies 

Where the widow off co-sharer had to go to her 
father’s house as she could not get on with her 
deceased husband's family and was unable to culti- 
vate the land herself, and the other co-sharers culti- 
vated the land but did not deny the widow's title 
and paid her a portion of the vusufruct of the 
land : t 

Held, that a suit for damages by the widow would 
not lie, although shecould have relief by a suit for 
partition RADHAKANTA PAL v. MANOMOHINBE PAL 
Cal, 193 
Costs—Practice—Husband and wife. ' i 

There is no practice which iequires the court to 
make the husb.nd‘pay the costsof an unsuccessful 
appeal by an unsuccessful wite. Mrs. Moriam ALICE 
Monk v MR WILLIAM MONK Cal 804 

Two setsof defendants—Separate costs when ` 
awardable. 

Where tho plaintiff impleads two parties as defend 
ants with the object of making one party liable if 
the other was not, two sets of costs can be properly 
awarded. ALAMGIR FOOTWEAR & Co v SEORETARY oF , 
State All. 703 


Court-fee—Compromise between parties and court 
legality of—Pleadings—Duty of courts. 

Matters of court-fee cannot be decided by a 
compromise by the parties andthe court. 

Per Agha Huidar, J.—Subordinate Judges should 
pay attention to the pleadings which are 
filed in their courts and should call upon Coun- 
sel for the parties to conform to the rules and 
requirements ofthe law by putting in properly 
anu scientifically drafted pleadings and, in case of 
non-compliance should reject them forthwith. 
GHULAM MOHAMMAD V. ABDUL RASHID Lah. 636 
—Suit for partition—Plaintiff in possession— 

Title not denied—Proper court-fee—Frame of suit 

—Suit for partial - partition—Existence of other . 

properties denied by plaintiff—Suit not bad. : 

Where in a suit fur:partition, it appeared that the 
plaintiff was in possession of some of the properties and 
his right to a share was not denied by the defen- 
dant : ; 

Held, that the plaintiff need not pay ad valorem 
court-fee, a court-fee of Rs 10 being sufficient 

Ordinarily in a suit for possession by partition of . 
a share in joint property the plaintiff is bound to 
bring into the hotchpot the entire joint property. 
But thisrule is not applicable where the plaintiff 
does not admit the existence of other property or 
abandons his claim with regard to them, HAJRAN v. 
MUHAMMAD SHAFI KHAN Lah 614 
Court Fees Act (VH of 1870',s.7 dv; (£; Sch. 

H, Art.17 wi)—Suit for accounts—Appeal claiming . 

excess amount —V aluation—Court fee. 

In 4 suit for accounts a preliminary decree was 
passed and two persons were appointed as referees 
withthe consent of the parties for the purpose of . 
going into the accounts. The trial Court passed a 
decree in accordance with their report disallowing . 
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the objections raised by the plaintiff, on the ground 
that it was not open to herto raise any objections 
as-the referees were appointed with her consent. An 
appeal was preferred by the plaintif to the District 
Judge on a court-fee stamp of Rs 10. The plaintiff 
claimed definite items amounting to about Ks. 1,450 
in excess of the sum recommended by the referees $ 
Held, (i). that the appellant was entitled to value 
to appeal but she acted wrongly in paying a court- 
fee of Rs. 10 only under Art, 17 of the Court Fees 


Act. fete OS 

(ii) that- the value.of the relief sought would 
naturaliy be the amount claimed in excess, although 
the plaintiff wanted only a remand; 

(iii) that the lower Appellate Court should have 
informed the appellant of the decision of the court on 
the point and given her a reasonable opportunity 
to. value the relief sought in appeal as required by 
s..7 (iv) (f) of the Court Fees Act and pay court-fee 
thereon. Nramatr Barv DAULAT RAM Lah, 559 


—-—§, 7 (V), Sch. Il, Art. 17—Claim petition— 
Suit to set aside order—Court-fee payable—Value 
of suit for purposes of jurisdiction—Value of 
land, if market value. - | 

‘A purchased acertain land from B and his mother 

for a certain sum of money. C was the holder 
‘of a‘decree against B In execution of his decree 
C attached the property sold to A. A.then pre- 
ferred a claim in execution.. This claim having, 
been dismissed, A broughta suit under O. XXI, 
'r. 63, Civil Procedure Code, for declaration of his title 
to the property, for'raising of the attachment and 
for an injunction against the continuing of the exe- 
cution : - 

Held (i) that the suit being one in substance for 
avoiding the attachment, court-fee was payable under 
Sch. Ii, Art. 17, Court Fees Act 

(ii) that even if it is assumed that the subject- 
matter was the land the value of suit forthe pur- 
poses of jurisdiction was the value of the land as 
determined under:s. 7 (v), Court Fees Act, and not 
its market value and must be computed as such 
under s 14, Madras Civil Courts Act. ARuMUGHA 
MopAuiar V. VENKATACHALA PILLAI Mad 243 
pee So 12 Sufficiency of stamps on memo of 

appeal, 7 A 

The question of the sufficiency of thestamp. on 
the memorandum of appeal musi always be regarded 
asopen until the appeal is finally heard and 
disposed of in view of the provisions of the frst 
part ofs. 120f the Oourt Fees Act, which directs 
that every question relating to valuation for the 
purpose of determining the amount of any fee 
chargeable ona memorandum of appeal shall be 
decided by the court in which such memorandum is 
filed, Srpesawarr Prosan v. RAM Komar Rat 

Pat. 684 
s 12, Sch. |, Art. 1—Appeal—Court-fee pay- 
able—Ad valorem fee 

Where an appellant wants to avoid a liability or 
seeks to enhance the value of his decree he should 
pay ad valorem court-fee under Sch. 1, Art.1, Court 

ees Act, on the amount for which he seeks to avoid 
liability or that by which he seeksto enhance the 
value of the decree. The rule applies to all appeals 
from. decisions determining the amount of mesne 
profits, whether the profits may have accrued before 
suit, or after the date of the institution of the suit. 
>The question of the sufficiency of the stamp on 
the memorandum of appeal must always be regard- 
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ed as open until the appeal is finally heard and 
disposed of in view of the provisions ofthe first 
part of s. 12 of the Court Fees Act, which directs 
that every question relatingto valuation for the 
purpose of determining the amount of any fee 
Chargeable on a memorandum of appeal shall be 
decided by the court in which such memorandum is 
filed. Srpgsawart Prosan v Ram Kumar Rat 
Pat, 684 
————-Art. 17 (vi'—Appeal for expunging rena 
in judgments—Court-fee—Deciston on merits aftér 
finding that court had no jurisdiction—Mere obiter 
icta : 

Where a Subordinate Judge after holding that he 
had no jurisdiction to try aclaim with regard to a 
particular piece of land gave a decision on the 
merits and an appeal was preferred praying that 
either these findings be expunged from the judgment 
of the Subordinate Judge or they may be declared 
to be obter dicta and consequently not binding on` 
the parties : 

Held, i) that as the relief claimed was not capable 


- of being estimated in money value, a court-M&e stamp 


of Rs. 10 under Art 17 (vi) of the Schedule to the 
Indian Court Fees Act must be paid; 

(iz) that the findings given by him onthe merits 
of the dispute beween the parties were obviously . 
obiter dicta and were not binding on the parties; 

(iii) but there was no provision under which on 
appeal such remarks could be expunged; the Ap- 
pe Oourt can merely declare that they were not > 

inding, having been made by acourt which had no 
jurisdiction. ZAFAR ALI SHAH V AMIR SHAH : 
Lah, 620 
Criminal Law Amendment Act (XIV of 1908), 

‘S.17—‘Assisting the operations of an associatren’, 

meaning of—Advocating boycott, shouting out slogans 

and carrying Congress flags—Whether constitute an 
offence under s. 17—Identity of objects of accused, 
and association—Suficiency for conviction. 

Section 17 (1), Oriminal Law Amendment Act, 
1908, does not make the advocating of boycott, the 
shouting out of slogans and the carrying of Congress 
flags an offence. The doing of such acts does not 
necessarily amount to assisting the operations of 
any unlawful association. Simply because the object 
of an association and the object of some individual. 
person in his own individual activities are identical, 
it cannot be said that the individual is helping the 
operations ofthe association. Identity of objects 
with no other connection does not amount to assisting 
the operations of an rasociation, 

The words ‘assisting the operations of an associa- 
tion’ in the section would become meaningless unless 
the operations of the association arein the per- 
son's mind and an intention to assist them 
is also there and such intention toassist the opera- 
tion of that association can be inferred by an un- 
ambiguous overt act. B. Iswarupu v, FNMPEROH 

k Mad. 765 

Criminal Procedure Code (Act V of 1898), ss. 
15,,16—Rules framed under s. 16 requiring 
quorum of two Magistrates—Trial commencing 
before three Magistrates—Presence of two only 
throughout trial--Judgment signed by only those two 

—Trial, if irregular. 

A criminal trial for offences under ss 323 and 
452, Penal Code, commenced before three Honorary 
Magistrates but at some subsequent hearing one of 
hem was not present. The other two were present 
at all the hearings and these two Magistrates deli- 
ered the judgment. lt was found that according- 
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to therules tramed by the District Magistrate of the 
place under 8. 16, Qriminal Procedure Code, two 
Magistrates would formthe quorum of the Bench 
and: these two were required “to hear a 
case from start to finish andsign the judgment: 
Held, that inasmuch as there was a juorum of 
two Magistrates throughout the conduct of the case 
aad the judgment was delivered by those Magis- 
trates only, the trial was notirregular, and that the 
presence of the third Magistrate. was’ unnecessary 
and as he was dota party tothe judgment he did 
not in any way-influence the opinion oz the other 
two. MATHURA v. EMPEROR : All. 123 


8 54 (7;—Interpretation of. 

Section 64 (7), Criminal Procedure Code, means 
that at the time the Police take action there must 
be in existence asa fact,as opposed to any belief 
which ‘may be entertained by any person, a warrant 
which has been issued under the Extradition Act, 





The concbuding words of the clause do not merely 
define the nature of the offeice which must have 
been committed. EMPEROR v. KALU . Lah. 67 


————-$.103—Search witnesses—Duty of Police— , 


Witnesses not respectable ‘ inhabitants—Validity of 

proceedings. N yg he “tal sie 

Though under s. 102,’ Criminal Procedure Code, 
it is the duty of thea prosecution to ses that the 
search witnesses are respectable inhabitants of the 
locality’ it cannot be laid down’ as an inflexible 
rule ‘that, in cases where the search witnesses do 
not satisfy thie provisions of s. i03 of the Criminal 
Procedure Code, the wholé proceedings should “be 
quashéd “Each case must be decided upon its own 
facts and circumstances and, if there isthe slight- 
est’ apprehension that the accused might have been 
the victim ofa piece of chicanery or sharp practice 
on the part cfany member of the raiding party, a 
Court of Justice must ‘give him the full benéiit of it 
and set aside his conviction. It must, however, appear 
from the record that injustice has, very likely, been 
done to the accused by the tion-zompliance df the 
provisions of"s. 103 of the Criminal Procedure Odde. 
DAULAT Rati vy EMPEROR ` Lah. 290 


— 6, 103—Whether applies to search of persons. ; 


‘Section 103, Oriminal Procedure Code, refers only 
to the search of piacebh and not of persons.: An 
officer intending to search the person of a suspect 
cannot issue an orderin writing to any inhabitants 
of the locality directing them to remain at a place 
until the suspect arrived. Looat GovERNMENT V. 

AINSUKE TELI Nag. 240 


—— mSS 103, 165—Panchnama containing con- 
fession—Admissibility—Mode of proof—Evidence 
Act (I of 1872,, ss 26, 159, 161. S55 
Although an entry in any public record stating 

a -relevant fact and made by a public servant in the 

discharge of his official duty, or by any other per- 

son in performance of the duty specially enjoined 
by the law, 15 itself a relevant fact, yet where 
panchnamas containa confession which is not 
admissible in evidence on account of s. 26, Evidente 
Act, the proper way of dealing with a panchnama 
containing such an entry is to place ‘it into the 
hands of a witness and to allow him touse it to 
refresh his memory. If he finds in’it anything of 
which evidence can lawfully be given, he may give 
such evidence in the ordinary way; butthe docu- 


particular - 
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ment itself should be excluded. Banoon PIRWALI v. 
EMPEROR Sind 772 


——— sS, 106—Offences of assault and causing hurt — 
Whether involves breach of the peace—‘Assault or 
other offence involving breach of the peace’, inter- 
pretation of—Reasons for requiring a person to 
execute security bond— Whether should be recorded 
—Penal Code (Act XLV of 1860),s, 828. 

The offences of assault and of causing hurt neces- 
sarily involve a breach of the peace within the 
meaning sf s. 106, Criminal Procedure Code, Con- 
sequently, if a Magistrate finds that an offence of 
causing simple hurt has been committed it is not 
necessary for him to come to a separate finding that a 
breach of the peace was involved. 

-The court is not, however, bound to take .security 
from a person convicted of an offence which 
involves a breach of the peace. The court must 
be of opinion that it is necessary to require 
such person to execute a bond for keeping 
the peace. Although the law does not provide that 
the court shall record its reasons for forming that 
opinion, yet it is desirable for the court todo so in 
order that an Appellate Court ‘may be in possession 
of the reasons if they are not apparent on the face of the 


: record, 


The words “assault or other offence involving a 
breach of the peace” in s. 106, Criminal Procedure 
Code, mean that an assault involves a breach of the 
peace. Nazır up Din v. EMPEROR All. 954 b, 


———— 88, 110, 112—Two persons alleged to be 
members of gang of habitual thieves~One order 
under s 112~—Joint trial, legality of: 

Where two persons were alleged to be members 
of a gang of habitual thiefs and robbers and ‘were 
always associated jointly in ' the commission of 
thefts, burglaries and robberies, a Magistrate acts pro- 
perly in issuing oñe order against both of them 
under s. 112, Oriminal Procedure Code, calling upon 
them to show cause why they should not be bound 
over to be of good behaviour under s. 110 and the 
joint trial of the two is perfectly ‘legal. HUBDAR ALI 
V, EMPEROR | |, Oudh 944 


— — 8 112—Two persons reported by Police to be 
members df samegang—Joint trial—Legality of.- 
When two persons are both reported by the Police 

to be. members ofthe same gang of- bad characters, 

the Magistrate can proceed unders 112, Criminal 

Procedure Code, against both and try their cases 

“Oudh 577 


———— s$, 123—Proceedings under—Notice to. persons 
affected—Necessity of. 

bah Ih, under s 123, Criminal Procedure Code, 
should not be taken without notice to A persons affec- 

he order. SITARAM AHIR vV. EMPEROR 
WA - Pat. 447 
s 127— Penal Code (Act XLV of 1860), s 151 

—Assembly toexercise lawful rights in peaceful 

manner—Others determined to attack and cause riot 

-—-Duty of Police—Order commanding peaceful 

assembly to disperse, legality of— Disobedience of 

order, whether offence. 

In order that a Police Officer may lawfully com- 
mand an assembly to disperse in the exercise of his 
powers under s. 127, Criminal Precedure Code, the 
assembly must either be an unlawful assembly or 
must be one likely to cause a djsturbapce of the 

. 
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breach of the peace. Whether an assembly is likely 
to causea disturbance of the public peace has to be 
judged from its own acts ana behaviour. A peaceful 
and lawful procession cannot be regarded as likely to 
cause a breach of the peace within the meaning of the 
section merely becauss some other body of persons 
‘are bent upon attacking then) and causing a riot It 
-is the duty of the Policein such cases to use sufti- 
cient force toprevent the riot and not to disperse 
“those who exercise their legal rights. 

In the absence of tha requisite conditions contained 
in 8.127, Criminal Procedure Code, a command to 
disperse under the section would not be lawful and 
disobedience cannot be punished under s 151, Penal 
Code. Although the Police Officer's opinion is rele- 
vant and may be of great weight, it is impossible to 
hold that the criminal Courts have no jurisdic- 
tion to determine the legality of the command 
Yrsuwant D. limperor Nag. 232 


— ~S, 133—Causing overflow of water into other 
lands by raising level of one's own low land—S. 188, 
if applies—Remedy of aggrieved party—Civil 
proceedings 
Where a proceeding under s 133 Criminal Pro- 

cedure Code, was started against a person alleged 

to have caused anoverflow of surplus rain water 
into other lands by raising the level of his low 


and : 

Héld, that s 133 was not applicableand that the 
persons who were damnified by the tortious act 
might have their remedy by way of civil proceed- 
ings. B.S. Corser v SoHAULLA Basonia Cal. 75 


—— —§ 144 —Order under—Decision upon rights 
of parties such decision being wnnecessary—Order, 
if can be set aside after its expiry. 

When a Magistrate passes an order under s. 114, 
Oriminal Procedure Code under an apprehension 
that a breach of the peace might arise between the 
parties, he should not go beyond the necessities of 
the case. When such anorder purports to decide 
upon the rights of the parties, and such decision is 
not at all necessary for the passing of the order, 
the High Court can interfere to set it aside even 
though it may have.ezpired. Joinr Acunts, I. G N. 
& Ry, Oo. v. NARAIN SINGH Pat. 228 
Taman maan § 145—-Dispute as to possession—Symbolical 

delivery of possession by court, whether gives actual 

possession or mere right to possess—Dispossession 
within two months effect of—Land Revenue Sales 

Act (XI of 1859), 8. 29. : 4 

Where possession has. being delivered to the auction- 
purchaser by the Collector under s, 24 of Act Al of 
1859, the auction-purchaser gets actual possession and 
not merely aright to possession in the eye of the law. 

Under the proviso to s. 145 (4), Oriminal Procedure 
Code, ifit appears tc the Magistrate that any party 
has within two months next before the date of such 
order been forcibly and wrongfully dispossessed he 
may treat the party so dispossessed as if he had been 
in possession at such date, 

The effect of the deliver; of symbolical possession 
is to transfer to the purchasers the possession which 
wasio the proprietors. Meser ALI Mia Vv Bipyor 
BARAN MUKERJEB Cal. 708 
- s. 156 (3), scape of. 

Section 156 (3), Oriminal Procedure Code, is 
couched in wide terms and the utility of the section 
will be much diminished if the section wereheld to 
apply only to those cases in which a Magistrate 
i 4 . 
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takes sognizance on his knowledgeor suspicion. 
EMPEROR v. GHULAM NABI Sind 409 
ame So 162—Hvidence Act ‘I of 18721, s. 27— 
Statement of accused to Police Officer falling within 
s 27, Evidence Act—Admissibility—S 162, Criminal 
Frocedure Code, whether overrides s. 27, Evidence 
ph 
The Legislature did not intend to modify s. 24, 
Evidenca Act, by anything provided in s. 162, Crimi- 
nal Procedure Code, and a statement made by an 
accused person which is admissible under s 27, Evi- 
dence Act, does not become inadmissible because it 
was made to a Police Officer 
Evidence Act isa special law and under s. 1 (2), 
Criminal Procedure Code, that Code will not override 
it in the absence of express provision to that effect. 
Emperor v Fauspar All. 1021 (b) 
—— —58.162—Joint trial—In the course of the 
same transaction —-Significance of—Discretion of 
court—Statements made by complainant to Police 
Officers before investigation—AdmissibilityPof. 
Where an young woman who, during the investi- 
gation of acomplaint by her, was allowed to stay 
in the Police Station, was raped successively by two 


` Police Constables at night and she stated to certain 


other Police Officers who came there, what had 
happened, and prosecution having been launched 
the two accused were tried jointly and convict- 


ed: 

Held, that the separate acts of raping by the two 
accused formed part of asingle transaction within 
the meaning of 8, 239 (d), Oriminal Procedure Code, 
inasmuch asin the circumstances the separate acts 
of rape alleged could not have been severally com- 
mitted unless they had beeneither tacitly agreed to 
or reciprocally connived at by each of the accused 
in his turn, and even in the absence of any evidence 
of an act of abetment on the part of each accused 
by the other, there was eithera tacit agreement 
between them, or,an acquiescence on the part of 
each in' what the other did, which was an under- 
standing that there would be no interference on the 
part of either of them against the other, if a similar 
degree of acquiescence was exercised by the other in his 
turn and consequently, the joint trial of the two accused 
was not illegal. 

Held, also, that as the statements of the com- 
plainant to the Police Officers were made not in 
the course of the investigation but before it, they 
were not excluded bys 164, Criminal Procedure 
Code, and were admissible, but the statements 
made by her to the Superintendent of Police when 
he came to investigate were inadmissible as bein 
made during investigation. EMPEROR v MAZARALI 

Bom. 98 
——— $ 164—Confession before Third Class 

Magistrate of Indian State— Admissibility of—~ 

Evidence Act (I of 1872), s. 26. 

Where a confession was voluntarily made and the 
necessary certificate was appended by the Magis- 
trate who was called in the trial and gave evidence, 
the mere fact that the confession was made before 
a Magistrate of the Third Class in an Indian State 
does not render the confession inadmissible in evi- 
dence. Magistrates of a foreign nationality are not 
intended to be excluded, and there is nothing in the 
Criminal Procedure Code or the Evidence Act to 
exclude a confession made before them. EMPEROR v, 
Ho.ast All 157 
———~$, 164— Confession, if should be recorded in 
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Magistrate's handwriting— Confessions not so recorded 
—Defect, how cured —Admissibility of confession’ 
Section 164, Criminal Procedure Cbdde, does not 
require the certificate therein set out to be wfit- 
ten by the Magistrate in his own hand. Even if 
it be supposed that the words ‘he shall make a 
memorandum’in s. l64are equivalent to ‘he shall 
make a memorandum with his own hand’, where the 
confession is not recordedin the handwriting of 
the Magistrate, it can be admitted in evidenceand 
acted upon if the Magistrate deposes under 3. 433. 
SALU MANGAN v. EMPEROR Sind 664 
~S 164—Confession—Omission to record in 
-~ certificate that accused had been told he need not 
make confession — Magistrate's testimony that he 
informed accused of it—Confession, if can be acted 
upon, 

Where a confession was made immediately after 
the murder ina separate room in the Folice Station 
wherg no Police Officer was present and the Magis- 
trate omitted to state in his certificate that the accused 
had been told that he need not make a confession 
but the Magistrate deposed that he did inform the 
accused of the fact : : 

Held, that the confession was voluntarily made, 
was trueand reliable and could be acted upon, 
DURMMOMD V. EMPEROR Lah. 296 
-S 164—Cunfession—Rules framed by Local 

Government for recording confessions—Value of— 

Omission to follow rules—Confession, if to be ruled 

out—Criminal trial—Movive, value of. akg 

Rules framed by the Local Government as regards 
recording of confessions under s. 164, Criminal Pro- 
cedure Uode, salutary as they are, are intended for 
the guidance of Magistrates but they have not the 
effect of law and the mere omission of compliance in 

any particular respect is not per se sutiicient to rule 
out the confession, if there has been no breach of 
the provisions of s. 164, Oriminal Procedure ode, 
which lays down the law on the subject and if there 
are grounds sufficient to satisfy the court and to in- 
duce it to believe that the confession is voluntary. 

Although . the absence of adequate motive is im- 
material where the commission of the crime is clear, 
but where the prosecution vase has not only fauea 
completely as regards motive but also the evidence 
of the actual commission of the crime is not definite, 
the accused ‘should not be convicted. Nisar v. Em- 
FEROR ` OQOuuk 769 
-S 169—Launching. of prosecution against 

witness in another case on his own evidence— 

Practice condemned. 

Where a person has been released by the Police 
under s 1oy, Criminal Procedure Uode, and examin- 

-ed as a prosecution witness, it is uafair to launch 
@ prosecution against him on the basis of the state- 
ments made by himas a witness implicating him- 
self and such a practice should be  discuuraged. 
Oxunt Lat v. EMPEROR All. 380 
mS, 179 —Jurisdiction—Aecused giving bogus 

cheque to complainant at Mon a Bankat U~ 

Complainant presenting for payment to Bank at F#— 

Cheque dishonoured——J urrsdiction of Court at F to 

inquire inio offence. 

Where a personis accused of the commission of 
any offence Dy reason first of the thing which had 

been done and secondly of any consequence which 
had ensued, thea jurisdiction is conferred on the 
court where the act had been done or where the con- 
sequence had ensued. 

in payment of certain sums of money due to the 
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complainant the accused gave him a post dated 
bogus cheque at M on aBank at O, the cheque was pre- 
sented for payment to a Bank at F. but it 
was dishonoured as the accused had no account with 
the Bankat O; 

Held, that while the offence of cheating was com- 
pleted at M where the bogus cheque was drawn, the 
loss which was incurred by the complainant at F was 
@ necessary and inevitable consequence of the bogus 
cheque issued by the complaisant, and hence not only 
were the courts at M and C, entitled to enquire into 
the offence of cheating said tohave been commitied 
by the accused, but the criminal Courts at F had 
also jurisdiction to enquire into the offence. Manno 
SURENDRA SAHALU GOBARDHAN LAL Oudh 566 

ss. 181 (2), 179-——Penal Code (Act XLV of 

1860), s. 409—Criminal misappropriation—Juris« 

dictionto try— Money received honestly at X and 

misappropriated at Y—Trial at Y—Validity of 
proceedings. 

Section 181 (2), Criminal Procedure Code, overrides 
and is not qualified by s. 179. A case on a 
charge of criminal misappropriation or breach of 
trust can only betried by a court within the limits 
of whose jurisdiction any part of the property con- 
cerned was received orretained by the accused 
person or the offence was -committed. f 

The existence of a contractual or other obligation 
to deliver property at a certain place or the fact 
that lossis caused at tbat place will not empower 
the court having jurisdiction thereto try a person 
who has misappropriated it elsewhere. ‘This does 
not,- however, mean that in spite of the clear words 
in s. 181 (2), a charge of criminal misappropriation 
or breach of trustcan only be tried by a court 
having jurisdiction atthe place where the property 
was received. If the accused received the money 
honestly at X and criminally misappropriated it at Y 
the offence will be triapleat Yas wellasat X. Ava 
Ram v. GOBIND Lan VERMA Lah. 991 
~-—— 8.190 (b,—trosecuting Inspector applying 

that prosecution witness should be put on trral— 

Whether report within the meaning of s$. 190 (b). 

Where after a Magistrate had committed eertain 
persons accused of theft to the Court of Session, 
another person was examined asa prosecution wit- 
ness and the Prosecuting Inspector presented a 
petition before the Magistrate praying that ‘that 
witness also should be put on trial under ¢.-457, 
Penal Code; i - aa 

Held, that the application by the Prosecuting 
Inspector was a report in writing made by a Police 
Otheer within the meaning of s. 190 (b), Criminal 
Procedure Code. CHUNI LALU EMPEROR All, 380 

s8. 195 (b), 476— Applicability, when off ence 
committed in relation to proceeding in Court, 

Section 476, Criminal Procedure Code, and s. 195 
(b) apply not only when the offence is committed 
ina court of law but also when it is committed in 
relation to a proceeding in such court. 

The plaintift in a civil suit before the Munsif 
appliea for an adjournment on the ground that his 
father was ill and not present in court and that his 
evidence was indispensable It appeared that in 
fact the plaintiff's father was present outside the 
court room and that heran away when he was 
called in The plaintiff on examination on oath 
said that his father wasill and had not come to 
court. The application for adjournment was dis- 
missed and proceedings were starigd against him 
under ss. 476 and 195, Oriminal Procedure Oodeé; 
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Held, that the accused made the false statement 
deliberately, knowingly and advisedly, and that 
the Munsif could, as a public servant, file a com- 
plaint tothe Magistrate against the accused for an 
cffence which had been committed within bis 
knowledge. Durea Prasip Vv EMPEROR al. 194 
5 197—Words used in official capacuy— 

Complaint in respect of such words— Previous sanction 

of local Government—Necessity of. i 

Where a zemindar requested an Executive Engineer 
to provide him with a more, liberal supply 
of water and the Engineer, answered, ‘Bhena, we 
supply water, still you say you are dissatisfied’ and the 
zemindar made a complaint under s. 504, Penal 
Uode: a ot a a : 

Held, that previous sanction uf the local Govern- 
«ment was necessary beforeentertaining the complaint 
asthe words used bythe Engineer could not have 
been uttered except ın his official capacity. HARUMAL 
Horcaanp v, IMAMBUN JATGI , Sind 477 

$ .202---—Compiaint before Magistrate Order 
for Police enquiry—Polvce, if debarred from sanding 
charge sheet in respect of the offence. 

. The mere fact that a complaint has been made by 
somebody to a Magistrate which has been forwarded 
to the Police for investigation does not dabar the 
Police from arresting the accused and placing him 
before the Magistrate on charge-sheet, if there are 
sufficient grounds forso doing EMPEROR v GHULAM 
Nasi Sind 409 
--8, 202—Power to postpone issuing of process 

—Discretion — Counter-cases for adultery and 

defamation—Proper exercise of discretion. | 

Section 202, Oriminal Procedure Code, gives the 
Magistrate a power to postpone the issue of process 
in acase where there is a complaint for adultery 
and acounter-complaint by the accused for defama- 
tion for having called the accused an adulterer : 

Held, that it would be better to dispose of the 
charge of adultery first. ALLAHDING v, EMPEROR, | 

; _ Sind 943 
S$. 203—Hire purchase agreement—Hiring 

of car—Alleged breach of contract—Owner taking 

| Forcible possession of car - Hirer’s complaint and 
prayer for search warrant—Order returning car to 
~ hirer—~Propriety vf—Dispute of civil. nature. — ; 

- A motor car was hired in the hire purchase system 
-by the opposite party who made various payments in 
fulfilment of his contract. Some dispute arose 
between the parties and the petitioners managed 
to take forcible possession from the hirerand removed 
the car to their own premises The hirer filed a 
complaint asking for a search warrant for the ear 
The Magistrate dismissed the complaint under s. 203, 
Criminal Procedure Oode, but passed orders that the 
car should be handed over to the hirer on taking a 
bond from him to produce it whenever required: 

Held, that the order was properly made and there 
was no reason why on principle, the Magistrate 
should not order the resumption of the status quo 
so that the determination of the rights of the parties 
might be properly sought before the Civil Courts 
the dispute being one of acivil nature. Kama AIYAR 
v. 5 P. Das Gurra Cal 78 
—~———sS, 208 —A pplication under, for production of 

Police diaries—Duty of Magistrate to take steps for 

_ their production. 4 

Wherea Magistrate receives an application under 
s. 208, Criminal . Procedure Code, for production of 
Police diaries, he is bound to take gteps for the 
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“production of the documents wanted by the accused 


unless he deems it unnecessary to do so. GOLAM 
RAHMAN Kyaw v ENPEROR Cal. 930 
—e—— S, 209. See CRIMINAL Proceptre Cops, 

169346 2°. 519 
Tam $8 233, “276 — Non compliance with pro- 

visions—-Effect of $ 

Failure to comply’ with the provisions of s 233, 
Oriminal Proceduré:Code, will be condoned where 
the offences are committed in one transaction, where 
the eviuence is identical and where care has been 
taken to consider each item of charge separately 
and arrive at a distinct finding each regarding one of 
the offences charged. SACHCHIDANAND Prasan ve IBM- 
PEROE 4 . Pat. 936 
—-—-~—-— 88..234, 235, 222, 537-—Penal Code (Act 

XLV of 1860), ss. 409, 477-A—Joint trial for three 
_ acts of misappropriation with falsification of entries 

—Legality of—SS.222, 234, 587, scope of.. 

Where a person was tried and convicted under 
gs. 409 and 477-A, “Penal Code, for three atts of 
alleged misappropriation and falsification of accounts, 
the first item being of Rs. 4,000 alleged tọ have 
been misappropriated on or about the 7th of Septem- 
ber, 1930, the second of Rs 1,009 alleged to have 
been misappropriated on or about the 2Ist of Octo- 
ber, 1931, and the third of Rs. 3,000 alleged to have 
been misappropriated on or about the 7th of Septem- 
ber, 1930 : 

Held, that such a joinder of charges for offences 
under ss. 409 and 477-A was not covered by 8, 234 of 
the Criminal Procedure Code nor by s. 245 of the 
Code and the trial was illegal. 

_ Held, further, that such misjoinder constitutes not 
merely an irregularity but an illegality. 

Section 222, Oriminal Procedure Oode has no 
application to an offence under s. 4:7-A, Penal Code. 
~ The offences of criminal breach of trast and of 
falsification cf accounts (ss. 108 and 477-A 
Penal Code) are not offences of the same kind, 
within the meaning of s. 234 of the Oriminal Proce- 
dure Code, RAMESHWAR BRIJMOHAN v. HMPEROR Nag. 94 
= s 239 d) oe ds te 

Under s. 239 (d), it is for the court to decide 
whether in cach case there is . sufficient continuity 
of purpose between the acts of the jointly tried 
accused, to justify it in finding that the transaction 
was in reality a single one though composed of. 
separate acts by the different accused. MIR MAZARALI 
INAYATALI KuRESHI v EMPEROR _ _Bom.985 
————— $8. 23 9.(d., 537—Ffour persons beating and 

wrongfully confining complainant—Fifth accused 

beating compluinant next day when he was taken to 

_ his house—Joint trial of ali five accused —I legality, 

whether cured by s. 5387. 

“Where it was alleged that four among five of the 
accused, entered the house of the complainant, 
dragged him out, beat him and wrongfully confined 
him in the house uf one of them the whole right 
and that the fifth accused beat him when he was 
taken to his house next morning by the first four 
accused, and allthe five were jointly tried ; 

Held, that as the offences were not committed in 
the course ofthe same transaction s 239, cl. (d) 
Crimimal Procedure Code, did not apply and that 
there should have been separate charges and sepa- 
rate trials for distinct offences, and that the joint 
trial of the fifth accused with the other four amount- 
ed to an illegality which was not cured by s, 537. 
PALTU v. ẸMPEROR All. 974 
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$ 250—Criminal proceeding brought to 
bring pressure on opponent in civil litigation— 

Compensation, if can be awarded by trying Magis- 

trate, 

Where the trying Magistrate is convinced that 
a criminal proceeding is started,.not,really:boria fide, 
but with a view to bringing pressure tozbéar against 
an opponent in a civil dispute, thé~Magistrate is 
ju®ified in proceeding against thé ,.complainant 
under s. 250, Oriminal Procedure Codé;” DAHYABHAT 
NATHABHAI Y TANGANIO MAOHI , “Bom, “922 
S. 250—Duty of Magistrate when ordering 

compensation — Procedure to be followed. 

Before proceeding to pass an order under s. 250, 
Griminal Procedure Code, it is the duty of the 
Magistrate first ofall to find the complaint to be 
false and either frivolous or vexatious so faras it 
affects the accused. He should then strictly follow 
the procedure laid down in the section and call 
upon the complainant toshow cause why action 
should note be taken under the section. He has then 
to record the cause, if any,shown by the complain- 
ant andthe reasons for ordering compensation. 
EMPEROR V. SARUPSINGH Sind 412 
———s8 258, 435 -Framing of charges—Com- 

plainant’s prayer for withdrawal of complaint— 

Order discharging accused—Petition for revision by 

complainant—Interference by High Court, if proper. 

In a crimioal case instituted by the complainant, 
the trial Magistrate framed separate charges 








against the two accused, one being under s. 323, 
Penal Oode, and the other being under s 394, 
Penal Code. At a subsequent hearing the com- 


plainant appeared and petitioned that as the accused 
who was charged under s. 394 was his father-in-law, 
he had come to a compromise and wished .to with- 
draw his complaint. Thereupon the trial Magis- 
trate without any further inquiry passed an order 
directing that both accused be. discharged under 
s. 253. The complainant applied for revision under 
8.435, Criminal Procedure Uode, against the order. 
discharging the accused : g 

Held, that although technically speaking the 
Magistrate ought not to have proceeded ashe did, 
as the Orown did not file an appealor revision, it 
might reasonably be presumed that the Orown had 
ratified the withdrawal effected at the complainant's 
instance. 

Held, also, that the High Court would not inter- 
fere for the benefit of the complainant with an 
order which was passed upon his own request by 
the trial Court. Dogar SINGE v. BUDH SINGH 

Lah. 289 
———-8. 276, 278 (gi—Trial by Jury—One of the 

- Jurors not understanding language in which Counsel 

gave addressand Judge delivered charge—Whether 

vitiates trial Evidence as to incompetence of Juror 

—~Admissibility of—Criminal — trial—Hvidence— 

Objection as to incompetence of Juror, whether can 

be “taken after trial. 

Where in a trial by Jury, one of the Jurors did 
not understand Inglish, thelanguage in which some 
of the evidence was givenandin which the addresses 


of Counsel were made ani the charge of the 
Sessions Judge was delivered : 
Feld, that the convictions following on such a 


trial could not be sustained. 

Held, also, that the effect of the incompetence of a 
Juror is to deny tothe accused an essential part of 
the protection accorded to him by law and that the 
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result of the trial in the present case was a clear 
miscarriage of justice. 

The question whether a Juror is competent for 
physical or other reasons to understand the proceed- 


“ings is not a question which invades the privacy of 


the discussions inthe Jury boxor in the retiring 
room. It does not seek to inquire into the reasons 
for a verdict. If the alleged defect of the Juror 
could be proved at all aliunde there is noreason 
why the evidence of the juror himself should not be 
available either for or against the allegation. It is 
open to the prosecution to produce the strongest 
evidence possible by calling the Juror himself to 
show that he fully understood the proceedings. The 
view that any presumption of assent by all the 
Jurors to a verdict given in their presence is decisive 
of or indeed relevant to the question, is nob 
correct; the problem is whether the assent so given 
or inferred is of a competent Juror,7 e., not so 
incapacitated from understanding the proceedings as 
to be unable to give atrue verdict according to 
the evidence. 

The view that no evidence is admissible 
verdict to establish the inability of a juror to 
understand the proceedings, is erroneous. The duty 
of the Judge to prevent the scandal and perversion 
of justice which would arise from compelling or 
permitting an incompetent Juror to be sworn, isa 
continuous duty roughoutthe | trial. 

According to ordinary procedure in criminal 
trials the accused hasa right of challenge either 
peremptory, or for cause ; and if knowing the alleged 
defect he stands by and takes his chance of a verdict 
he is precluded from thereafter taking the objection. 
But if the cause of objection is in fact unknown to, 
him, thereis no reason why the court in a proper 
case should not give effect toit, Ras BEHARI LALU. 
EMPEROR P. C. 911 
———— sS. 277. Sez ORIMINAL PROCEDURE OODE, or 

9 


after 


s 276 
—— 8. 297—Charge to Jury—Distinct 

not kept separate—Charge, if defective, 

Theaim of a Jury trial is nota psychological 
examination of the mentality of the Jurymen; it is ` 
concerned with “the definite proof of a distinct 
offence” and the use of language in acharge to 
Jury tending todivert the attention of the Jury. 
from the mainissueto a subsidiary point, is to be 
deprecated. SacHIHIDANAND PRASAD v, EMPEROR f 

Pat. 936 
———s 297—Charge to Jury—Duty of Judge— 

Prosecution not examining all witnesses available 

and necessary —Nature of charge to Jury. 

In a charge tothe Jury the Judge must try to 
bring an impartial and intelligent consideration to 
bear on the points for decision, A charge should 
aim atafair and impartial presentation of the 
essentials ofthe case tothe Jury for their decision, 
rather than an attempt tolead them on to speculative 
and conjectural grounds to a particular conclu- 
sion. 

Where the prosecution has not called all the wit- 
nesses available and necessary to prove its case, in his 
charge to the Jury the Judge ought to caution the Jury 
that it was prima facie the duty of the prosecution, 
and not of accused, to call them and that if they 
are not called without sufficient reason being shown 
it was proper to draw an inference adverse to the 
prosecution. When in such circumstances only one 
interested witness has been examined for the pro, 


offences 
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secution the Judge ought toinform the Jury that 
they were being asked to convict on the single 
testimony ofa highly interested witness in a case 
in’ which a great deal of other evidence was avail- 
able to the prosecution hadthey chosen to produce 
it. EMPEROR v. KAMESHWAR LAL Pat. 872 


~S. 307—Criminal Trial—Trial by Jury— 
Verdict depending on questions of fact—Weight to be 
given to verdict. 

-Where in a criminal case the verdict depends 
entirely upon the question of whether the witnesses 
are to be believed or not, weight should ordinarily be 
attached to the verdict ofthe Jury whose function it 
is to decide such questions of fact, specially so when 
there is no reason for supposing the verdict of the 
Jury tobe perverse. EMPEROR v. SITALU AHIR 

Pat. 246 


~S 307—Interference with'verdict of Jury— 

Powers of High Court—English and Indian Law 

compared—Verdict of Jury manifestly wrong and 

against weight of evidence on record—Interference, 
if proper. 

Although s. 307 of the Codeof Criminal Proce- 
duro casts upon every High Court in India the 
duty of both the Judge and the Jury andin cases 
referred to High Courts under s. 307 of the Vode of 
Oriminal Procedure, the trial remains open for the 
High Court till ib pronounces a judgment of acquit- 
tal or conviction, yet, in spite of this difference, 
which clothes an Indian High Court with grealer powers 
abd respoasibilities than Superior Criminal Courts 
in England, ar’ Indian High Court will asfaras it 
is possible, be guided by the principles of Bnglish 
Law that the verdict of the Jury will not be set 
aside unless it be manifestly perverse and patently 
wrong or has been induced by an error of the Judge 
in his charge to the Jury. A High Court will not 
interfere under s, 307 of the Code of Criminal 
Procedure upon any mere preponderance of evidence, 
but will only do so when it is satisfied beyond 
reasonable doubt that the verdict of the jurors or 
the majority of the Jury isso distinctly against the 
weight of evidence on the record that it may be 
unhesitatingly described as a perverse verdict or 
unless it is clearly established that the Jurors were 
wholly led astray in their conclusions upon the 
case. In a reference under s 307 of the Code of 
Oriminal Procedure the High Court hasto form and 
act upon its view of what the evidence in its opinion 
proves, but in doing so it will give due weight to the 
opinion of the Sessions Judgeno less than to the 
yerdict of the Jury. 

Where the verdict of the majority of the jurors 
is manifestly wrong and against tke weight of 
evidence on the record, the High Court is entitled to 
set it aside EMPEROR V. CHHEDA Oudh 582 


sS. 346, 350—Stay-of case under s, 846— 
Case submitted to another Magistrate—De novo 
trial, necessity of. 

Evidence taken by one Magistrate is not evidence 
in a trial before another Magistrate unless the law 
expressly makes itso. Consequently, when acase 
has been submitted to a First Class Magistrate on 
the stay of its proceedings before the Second Class 
Magistrate, under s. 376, Oriminal Procedure Code, 
the First Class Magistrate is bound to 


t à tryit de 
novo. His failure to re-hear vitiates the trial 
Suer KHAN v, EMPEROR Sind 231 
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——_——-$ 386—Altachment of property by Magistrate 
—Objection and claim—Duty of Magistrate to 
investigate—Civil Procedure Code (Act V of 1908), 
O XXI,7r. 58. 

Where @ojection is made to an attachment by a 
“Magistrate under s. 386, Oriminal Procedure Code, 
and aclaim is preferred, the Magistrate is bound to 
investigate the claim by holding a proper inquiry 
as provided by O. KAI, r. 58, Civil Procedure Code. 

The language used in O. XXI, 7. 56 is mandator® 
HagimaL V EMPEROR All 883 (a) 

s, 417— Appeal against ETE Pete, 
of interference by High Court—Benefit of the doubt 

—Presumption of innocence Prosecution, duty of. 

In an appeal is filed froman acquittal the public 
prosecutor must make out strong and cogent grounds 
to justify interference with the judgment of acquit- 
tal. One of the cardinal principles of criminal law is 
that an accused personis presumed innocent until his 
guilt is satisfactorily established If there is any room 
for reasonab!e doubt the accused must have the 
benefit of it. The trial Court which has the oppor- 
tunity of seeing the witnesses isin a much better 
position to judge of tbeir veracity than the Court of 
Appeal andthe Appellate Court must, therefore, be 
slow to differ from the opinion of the trial Judge- as 
regards the value oftheir testimony unless there 
are good grounds for differing from it. FMPEBOR », 
Hos Lau Oudh 942 
S. 421—Appeal—Duty of Appellate Court to 
record reasons for dismissing appeal summarily 

—FPractice in mofussil courts condemned. 

Notwithstanding the provisions of the Crimi- 
nal Procedure Code it is desirable that a final court 
of facts should record concisely some reason in order 
toenable the High Court in revision to appreciate 
the final findings of the lower Appellate Court on 
facts and to see if any question of law arises on 
these findings. 

The real test in such cases is to consider whether 
in the particular circumstances of a case where 
questions of title to immovable properties are raised 
by the defence, the lower Appellate Court will be 
justified in rejecting: an appeal summarily without 
recording its findings on the defence. < 

Practice in the mofussil to admit Oriminal 
appeals without any bearing except on the question 
of bail condemned. MUNSHI ABDUL LATIF v. AHMED 

oF Cal. 7 
————$ 423 (2)—Conviction on approver's a Aa 

—Proper direction to Jury—Interference with 

verdict, if proper—Charge to Jury—Judge explaining 
general principles of lawas to corroboration but 
not directly applying to state of evidence—Whether 
proper direction. 

Where a Jury, on a proper direction, thinks fit to 
act on the evidence ofan approver, it commits no 
illegality and the High Court has no right to inter- 
fere with the verdict. 

But where the Judge explains the generallaw on 
the point of corroboration of evidence of an approver 
but does not directly and particularly apply the 
law on the point to the state of evidence against the 
accused, the direction to the Jury cannot be said to 
be proper. CHITTYA RANJAN Das v. EMPEROR 








Cal. 8 
—88.424,425~—Judgment delivered in pele 


Court and taken down by judgment writer— 
Omission to initial—Validity of judgment, 7 . 
There is no provision inthe Oriminal Procedure 
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Code, requiring that the High Court after pro- 
nouncing a judgment in open court, should date and 
sign the same. . ` - 

Where certain Oriminal Appeals wére disposed 
of by a Judge of the High Uourt by the delivery 
of judgments in ‘open court which were taken 
down by the judgment writer but, owing to the 
death of the Judge, remained unsigned ; 

Held, thatthe appeals should be deemed to have 
been finally disposed of by him and thatthe omis- 


sion to initial the fair copy of the judgments 
was in no way a serious defect. PracmapHo Sines V 
BMPEROR ` Al, 149 
~——— 8. 435, See CriminaL PROOEDURR , CODE: 

1898, 5. 258 289 


s. 436~—Order for further enquiry, when 
to be made—Principles stated—Defence witness 
examined by court besore framing charge—Admis- 
sibility of deposition, 

In an appropriate case the Sessions Judge has the 
power eto set aside an order of discharge passed by 
the Magistrate, even though no additional evidence 
is sought to be produced ; 

But, generally speaking, further enquiry after dis- 
charge is improper unless the order of discharge 
was perverse or foolish or was based upon a record 
of evidence which was obviously incomplete and 
while no invariable rule could be laid down and 
each case must depend on its peculiar facts and 
circumstances, ib is well settled that further en- 
quiry should be undertaken only in exceptional 
cases aud for good reasons shown. 

The Sessions Judge or the District Magistrate 
should not order further enquiry on the same 
materials simply because he was inclined to take a 
view ofthe evidence diferent from that of the 
Magistrate or merely because he thinks that in 
the interests of justice it is necessary to do so. 

Further, it is not for the accused person to con- 
vince the court of revision why further enquiry 
should not be ordered against him, but that itis for 
the prosecution to bring the case within the rule, 

In considering whether an order for fresh enquiry 
las been properly passed or not too much emphasis 
should not be laid on a sentence here or a sentence 
there in the judgment ‘of the Sessions 


his judgment must be considered as a whole, 


in order to see if it offendsagainst the well-settled - 


rule, < 

Similarly in determining whether the order of 
the Magistrate discharging the accused was “ foolish 
or perverse”, it is mot sutticient to pick out 
holes in his judgment on matters of detail, but 
what isto be seen is whether taking a broad view 
-of material points requiring decision in the case, 
and on a consideration of the wholeof the evidence, 
the order could have been passed by a Judge, fair- 
ly and impartially dealing with the case. Diwan 
SINGH v. EMPEROR Lah. 331 
—~—-—— 88. . 436, 95, 209—0rder declining to 

proceed for want of yuristiction—Sessions Judge's 

power to revise. 

if a Magistrate had no jurisdiction to entertain the 
complaint he could certainly have no jurisdiction to 
discharge the accused under s.-209 (2), Criminal 
Procedure Oade, r, ; 

An order of a Magistrate declining to proceed with 
the case for want of jurisdiction is not an order 
that could be revised: = by .:the learned Sessions 
Judge. It is neither an orderof discharge within s. 
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Judge, but: 


ExKV 


209 (2) noran order dismissing the complaint within 
s. 203, SUBRAMANIA AYYAR v. SWAMIKAMMU OHETTY 
Mad. 519 
- -5, 4839. Ser Penat Cope. 1860, s. 145 
691 (b) 
s. 439—Revision—Findings of fact of lower 
Court—Interference by High Court. f 
In a criminal appeal, the High Court will not in- 
terfere in revision with the findings of the lower 
Court on a question of fact. Canepa LAL v, EMPEROR 
Oudh 577 
s. 439—Revision—Interference with findings 
of fact, propriety of. ae 
the High Oourt in revision should not ordinarily 
interfere with findings of fact recorded by the court 
of first appeal when there is evidence which if 
believed, supports such findings. But where there 
are circumstances as for instance, the convicting, 
Magistrate not having had the benefit of weighing 
the prosecution evidence firsthand, or the absence 
of expression of any definite opinion on any import- 
ant point regarding the credibility of the prosecu- 
tion story, the High Court will be induced to. 
yield to the prayer for a re-scrutiny of the whole 
evidence. RABU SALEH t. EMPEROR Sind 427 


8. 439 (2)— Powers under. f 
Section 134, Criminal Procedure Code, authorizes 
the High Court to exersise any of the powers con- 
ferred on a Court of Appeal by s. 423, Where in 
anapplication for revision the High Court is not 
asked to transfer a case from one court to 8n- 
other but only to pronounce that an order making 
such a transfer was made on improper and inad- 
equate grounds, the High Court has ample powers 
to interfere in revision. UDHOMAL KARUMAL V., MAINIBAT 
UDHOMAL Sind 881 


———— 88. 439, 526—Order transferring case— 
Revision by High Court ; 
The High Court has power under s. 439, Criminal; 

Procedure Code, to alter or refuse an order transfer- 

ring a case made under s, 526, Criminal Procedure”. 

Code, by the lower Court V. G. R. M, V. VELLAOHAMI” 

CHETTIYAR v, L. M. R, MURUGAPPA OHETTYAR ve 

Rang. 677 


———8. 464 (1)—Accused of unsound mind— 
Examination by Civil Surgeon, if  sufficient—. 
Opportunity to rebut Civil Surgeon's evidence, if to be 

aven. 

Section 464 (1), Criminal Procedure Code, does 
indeed prescribe that where there is reason to believe 
that an accused is of unsound mind and consequente 
ly incapable of making his defence a Magistrate shall 
cause such person tobe examined by the Oivil 
Surgeon of the District, or such other Medical Officer 
as the Local Government directs, but the section 
cannot be regarded as directing that the enquiry. 
shall be limited to an examination by., a` Civil 
Surgeon, or other Medical Officer, of the person con- 
cerned. An opportunity should be given to rebut the 
avidence given by. the, Oivil Surgeon. Onkar Dar 
Nigam v. EMPEROR Oudh 1031 
———--8.476-—Order under—When to be made— 

Express finding that in the interests of justice 

enquiry should be made—Necessity of. ow 

Tt is only when a court is expressly of opinion 
that it is expedient in the interests of justice that 
an inquiry should be made that an order under 8. 
476, Criminal Procedure Code tan be made. In the 
absence of such an express finding, an order under 











kawi 


Criminal Procedure Codé—contd. 
R 
NABANI Nats v. EMPERO 
Cal. 88 
sS. 488—Application under — Compromise 
contemplating the passing of orders by court— 

Validity — Jurisdiction — Permanent residence of 
‘ parties, 

Where a husband has in fact neglected or refused 
to maintain his wife and has thus forced her to make 
an application under s. 488, Criminal Procedure 
Code, his entering intoa compromise to pay her a 
fixed monthly allowance when summoned before the 
court, without any attempt to rebut the wife's 
allegation cannot be said to annul his previous 

refusal to maintain her so as to take the case outside 
the provisions of s 488 of the Code, but where such 
compromise contemplates the passing of an order 
under s. 488 -an order in the terms of the compró- 
mise can properly be passed by the criminal Court 
under that section. 

Where the parties to an application under s 488, 
Criminal Procedure Code, have their permanent 
residence within the jurisdiction ofa court, that 
court has the jurisdiction to entertain the application 
although the husband may have deserted his wife 
from a different place where he was only on a seasonal 
visit Mr S.F rev. Mrs. M. LEE Oudh 51 

$.488--Disnissal of application to execute 

_order of mainienance—Whether bars execution of 

the order ona subsequent application—‘suficient 

means’, if confined to pecuniary resources 

_ An order refusing to enfoice a maintenance order 
in respect of arreais of maintenance for one period 
does not operate as a barto a subsequent application 
to .enforce the order for arrears of maintenance that 
have accrued during a different and a later 
period, 

“It is a question of fact, to be determined upon a 
consideration of the circumstances disclosed in each 
case, whether the person against whom it is sought 
to obtain or enforce a maintenance order has “suffi- 
ciéhf means” or “sufficient cause”, as the case may 
be; within s. 488, Criminal Frocedure Code The 
term ‘sufficient means" is not confined to pecuniary 
resources and a mere denial by a man himself of 
sufficiency of means, when that manis an ablebodied 
man,is not conclusive proof of want of sufficient means. 
. Aman is not, and ought not to be permitted by 
his own voluntary act to free himself from the ele- 
mentary duty of maintaining his wife and children 
and a hpoongyt is amenable to the provisions of 
s. 488, notwithstanding the fact that he has adopted 
the yellow robe and become a member of the sangha. 
Maung Tin v Ma Huty Rang. 187 (b) F. B 
sS, 494— Withdrawal of accused from pro- 
` secution— Such accused, if a competent witness. 

A Magistrate trying a case has a discretion to 
permit the Publie Prosscutor to withdraw from the 
prosecution of one of the accused in order that his 
evidence might be available forthe charge against 
the other -accused tried jointly with him. Supan 
UHANDRA Bac v. EMPEROR Cal 74 
— 5, 503 (2)—Indian States Protection Against 
. ‘Disaffection Act, 1923, ss. 8, 5—Complaint by Native 

Ruler in British India—Power of British Indian 

Court to examine Ruler on commission. 

_A criminal Court in British India has no jurisdic- 
tion. to issue a commission toan officer representing 
British Indian Government, resident in the territory 
of an Indian State, for the purpose of examining the 
Ruling Prince of that State. 

e 


B. 476 is not maintainabie. 
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Section 503 (2,, Criminal Procedure Code, has no 
application to a Ruling Prince ofa Native State 
The fact that the Ruler has filed a complaint 
thgough his agent against the person who wants to 
examine him does not make any difference. Diwan 
SINGH v MUHAMMAD AKRAM Nag. 510 
s. 526. 

Sze CRIMINAL Procepure Cope, 1898, s. 439 677 
Sez CRIMINAL PROOEDURE Cope, 1898, s 528 881 
transfer—Con- 


————8. 526—Application for 
sideration before the Court—Discretion of lower 
Court—Interference 
The important point to be considered in 
an application under s. 526 is the fact as 
to the impression created in the mind of the 
accused. When thelower Court has not committed 
a gross error in exercising its discretion the High 
Gourt should not set aside its order. V. O. R. M. 
VELLAGHAMI CugTrrak V L MR. MURUGAPPA OHETTYAR 
Rang, 677 


s. 528 —Application for transfer—Applica- 
tion by party, if necessary —Notice, necessity of— 
Reasons fortransfer~How to be recorded—Appli- 
cation in revision to pronounce order of transfer 
improper—Competency of. 

There is nothing in s 528, Criminal Procedure 
Oode, disabling a Magistratefrom taking action 
unless he is set in motion by the petition of one 
of the parties. Orders of transfer are frequently 
made for reasons of administrative convenience 
and itis not the intention of the legislature to 
make an application from either of the parties a 
necessary preliminary. An application for transfer 
by a witness to a proceeding is not on that 
ground alone incompetent 

In an application for transfer the law does not 
expressly require that notice should be issued to 
the opposite party. On general principles it is 
always desirable that before any order is made to 
the prejudice of any party, such a notice should 
be issued to himas will give him an opportunity 
of showing cause, if any he has, why such an 
order should not be made. As a general rule 
a Magistrate will exercise a wise discretion if 
he issues notice before making an order of this 
kind, But want of notice does not amount to 
such an illegality as would make the order in- 
effectual. The question is one to be decided upon 
the facts of each case and will depend largely 
upon the balance of convenience. 

A Magistrate makes an order under s. 528, 
should give reasons for making the same. The methoa 
of giving reasons by reference to other papers 
is inconvenient and is not to be recommended. . 
But if from the papers referred to, it is found 
that the Magistrate had applied his mind to the 
questions requiring his consideration and that the 
order made was made in the exercise of a dis- 
cretion neither capricious nor arbitrary, the High 
Court will not interfere with the discretion, UDHOMAL 
KARMUMAL v, Manipal UDHOMAL Sind 881 

S 529 (e)— Magistrate erroneously but in good 

faith taking cognizance of case he is not empowered 

totake cognizance—Proceedings, if vitiated. 

Under s. 229 (e), Criminal Procedure Code, if a 
Magistrate not empowered by law to take cogniz- 
ance of an offence under s. 190, sub-s, 1, cl. (a), or 
cl. (b), erroneously and in good faith does take such 
be set aside 
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msrely on the grouad of his not bsingso empower- . 


ed. OHUNI LAL v EMPEROR - All. 380 
——s 537. 3 7 
SEE CRIMINAL PROCEDURE Oops, 1898, s. 234 94 


SER ORIMINAL PROOEDURE Cope, 1898, s. 239 (d) 


———s 540, 

Under s. 540, Oriminal Procedure Code, the “Magis- 
trate may admit evidence on behalf of either side 
at the trial” and once such evidence has been -ad- 
mitted on the record, the Magistrate is bound to 
consider it while deciding whether a charge should 


or should not be framed. Diwan SINGH?U. EMPEROR 
Lah. 331 


—— 5, 562—Penal Code (Act XLV of 1860), 
s. 457 —Burglary—Sentence—Applicability of s. 562 
—Enhancement in revision. , 
Sectjon 562, Oriminal Procedure Code, is not 

applicable to the offence of burglary committed by 

persons above 21 years of age. 
Burglary is a serious offence and people who 
commit it should be adequately punished. HEuprror 

v. BHAGAT SINGH Lah. 538 


Criminal 
accused just before death—Absence of ` corroborative 
evidence or motive—Benefit of doubt. 7 
The deceased did not give out his assailant’s 

name on being asked soon after the infliction of 

wounds, but just before his death, he denounced 
the accused as his assailant. Th:re was no eyi- 
dence as to what happened nor any good corrobora- 
tory evidence toshow that the accused committed 
the offence, nor wasthere any motive proved which 
might have made the accused do the deed: : 

Held, that the accused was entitled to the benefit 
of doubt, his guilt not having been proved beyond 


reasonable doubt NGA Kan Hto v BYuPERR 
Rang. 282 


Evidence evenly balanced in weakness— 

Revision. 

Where there is no reasonable probability of the 
conviction ofthe accused the evidence in the course 
of‘inquiry being evenly balanced in weakness, it 
would be an injustice to allow proceedings to take 
their courss and the accused to stand their trial; 
and such an injustice would be a ground for 
interference by the High Court in revision. Mi CHOKE 
v EMPEROR Rang 369 


Evidence—False evidence givenby witness— 
Corroboration by circumstantial evidence—Whether 
sufficient for conviction—Admissions by accused 
to be taken as a whole, : 

If it is proved that a witness for the prosecution 
has given false “evidence, it is unsafe to rely upon 
him at all and there is no reason why this rule of 
English Law—based on centuries’ of experience— 
should not be strictly applied in India 

False evidence must inevitably damage the whole 
fabric of the prosecution case. Honest or circum- 
stantial evidence cannot be used to support or cor- 
roborate a perjured witness. Such evidence must 
be itself sufficient fo:-justify a finding of guilty. 

In acriminaltrial, the admissions made by an 
accused person must be taken as a whole. anes 


Dictum.—It is more important that the courts should 
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ted. GowarpHan LAL V EMPEROR 


xxxvii 


Criminal Trial—contd. 


be a shield forthe innocentthan a sword for the 
guilty. Man SINGH v. EMPEROR All, 383 


Evidence—New defence taken at late stage— 

Considerations. 

Although ordinarily when a new defence is raised 
ata late stage that circumstance goes to some 
extent against the new defence raised, yet the court 
should consider whether such defence ought to have 
been raised at an earlier stage assuming the accused 
to have been innocent. EMPEROR v, KAMESRWAR LAL 

Pat. 872 


Evidence—Person having acted: as witness 
in previous house search—Whether to be distrusted. 
The evidence of a person cannot be distrusted solely 

on the ground that on a previous occasion he had 
acted as a witness in a house search. LooaL GOVERN- 
MENT v. NAINSUKH TELI Nag, 240 


Evidence—Proof resting on circumstantial 
evidence—Conviction, when proper. 

In all criminal cases the evidence must be such 
as to exclude to a moral certainty every. reasonable 
doubt of the guilt of the accused. In cases in which 
the proof afforded is of a presumptive nature or 
rests on circumstantial evidence to justify an in- 
ference of guilt the inculpating facts must be in- 
compatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of his guilt Where these 
tests are not fulfilled and the court is not satisfied 
that the guilt of the accused has been established, 
it ig proper that'the accused should be acquit- 

Lar. 301 


Evidence— Prosecution and defence cases not 
free from criticism—Guilt of accused, if proved. 
Where in a criminal case the evidence adduced 

on behalf of the prosecution and the defence was 
not free from erticisim and there was delay on the 
part of the prosecution in launching the prosecu- 
tion : 

Held, that it would not be safe to hold that the 
guilt of the accused was proved beyond doubt. Naa 
Ba Pav EMPEROR Rang 430 
Evidence—Quantity of evidence required, 

if varies with enormity of crime. — 

-In acriminal case the quantity of evidence re- 
quired does not vary with the enormity of the 
crime. Every person accused of any offence is 
entitled toclaim that the charge against him shall 
be clearly established by admissible evidence. If 
the Judge is not convinced, then it is his duty 
not to convict But if he is fully satisfied, and 
if he has reached that satisfaction by the use of 
admissible methods of proof, then itis immaterial 
whether those methods be a confession, a circum- 
stance, or the testimony ofa witness. BALU MANGAN 
v. EMPEROR ` : ¢ Sind 664 
Investigation of erimes—Duty of Police— 
Identification—Prosecution witnesses,” evidence. of— 
Such ‘evidence found false with -respect to some 
accused—V alue as agaznst other accused, ` 


The duty of the Police in the investigation “of 
any crime is t 





o discover the truth and not simply 
to obtain evidence for the purpose of securing a 


conviction: ; i nee 
It isthe duty of the prosecution to bring out 
in evidence everything in favour of an accused person 
and to lay before the court all the évidence even 
; est st h 
N nai 
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Criminal Tria ~conold. 


though some of that evidence may result in an ac- 
quittal. 

Itis the duty of the Committing Magistrate and 
the trial Judge tobe solicitous in the interest of the 
accused. This is especially so in riot cases where 
the accused are generally humble and ignorant 
people unable to defend themselves, and often in- 
adequately represented in the courts. It is emphati- 
cally the duty of the Magistrate who commits or the 
Judge who convicts to ses each of the accused before 
he commits or convicts and passes sentence. 

Where there is reason to believe that certain accused, 
on the ground ofenmity or otherwise, may have been 
falsely charged, the evidence of those witnesses who 
have reasons falsely to implicate the particular accused 
should not be relied on as against that particular 
accused; on the other hand the same witnesses might 
be relied upon against other accused where there is 
no reason to suspect enmity on the part of the wit- 
nesses. Where, however, perjury has definitely been 
brought home to a witness it would be extremely 
dangerous to rely on his evidence against any 


‘one, SHUKUL v. EMPEROR All. 207 


>a 
. 


Possession granted by rent court~Duty of 
criminal Court to protect the possession. 

It is the duty of the Oriminal Court to protect 
possession which has been givento a person by a 
Rent Court, whether the possession is symbolical or 
actual physical possession, CHANDRAN Vv, EMPEROR 

Pat. 241 

Custom—Wajib-ul-arz, entry in, restriciing right of 
inhabitants of village to transfer houses—Evidence 
of over thirty sales and ‘mortgages in the course 
of fifty years—Finding that custom remained dead 
letter—Whether conclusive in second appeal—Civil 

Procedure Code (Act V of 1908), s. 100. 

A wajib-ul-arz recorded a custom to the effect 
that the inhabitants of a particular village, agri- 
culturists and non-agriculturists, had no right to 
transfer their residential houses by way of sale, 
mortgage or hypothecation, but they could transfer 
the materials thereof provided the same had been 
put up by them But it was found that there 
were over thirty sale deeds and mortgages executed 
by occupiers of houses in the village in the course 
of over 50 years. There appeared to have been 
three execution sales of houses occupied by reayas 
and a deed of wakf executed by a reaya in respect 
of his house. Oonsidering the whole of this evi- 
dence together with the wajib-ul-arz, the lower 
Oourt arrived at the conclusion that the custom 
Ton in the wajib-ul-arz had remained a ‘dead 
etter’: 

Held, that the-finding could not be challenged 
in second appeal in the absence of any error of 
law, and’ that in each case the question was one 
of the weight of evidence and if after considering 
the entire evidence, the lower Appellate Court re- 


“corded a finding without contravening any rule of 


law, such finding “was conclusive in second appeal. 

KUSHALPAL SINGH v. GULZARI LAL All, 120 

Customary Law (N.-W. F. P)—Khalils—Power to 
make will excluding collaterals of second degree. 

_ Amongst the Kaalils of the Peshawar District a will 

in favour of dependants- is valid according to the 


` custom, provided it is ofa portion ofthe property, 


but that custom does not authorize the total dis- 
inheritance of near collaterals such as those of the 
second degree by wiil in favour of brother's 
Paughter or brother's widow. 


INDIAN CASES. 


(1933 


Customary Law (N -W. F. P.)—conold. 


It is settled law that the power of will- 
making is distinct from and independent of the 
power of gift. Zaman KHAN v. SULTANA 

Pesh. 320 (b) 
Custom (PunJab)—Ancesiral land—Viliage recorded 
in names of four brothers jointly in equal shares— 

Presumption asto ancestral nature of property. 

Where it appeared that a village. which had been ® 
abandoned was re-founded in 1803 a. D. and both 
in the years 1857 and 186, thefour sons of A were 
recorded as holding the village jointly in equal 
shares : 

Held, that it was Aand his sons who acquired the 
laad when the village was re-founded in 1803, and 
that the property was ancestralin the hands of A's 
grandsons UMRAN v. KHUSHI Lah 287 
Landlord and tenant—Non-ancestral property 

—Death of last male-holder—Proprietor claiming 

to succeed—Proof of custom—Necessity of —Failure 

to prove custom—Hscheat to Crown. e 

Where in a suit for possession of land brought 
by the proprietors of certain patti of a village, the 
proprietors claimed the mnon-ancestral land which 
formed part of the village on the ground that the 
last ‘male-holder had died without any heir: 

Held, that in order to succeed, the claimants 
must prove a custom to that effect, and that on 
failure to prove the custom the land would escheat to 
the Crown. Bura Beev Basar Ausan Leh. 1032 


Customary Law (Pu njab,—Abadi— Reclamation 


out of shamilat—Right to exclusive ownership— 
Wajib-ul-arz of Adhi Kot in Khusab. f 
“Under the wajib-ul-arz of 1665 of the village 


Adhi Kot in Khushab Tahsil and the Settlement 
Record of 1893, if a proprietor of land or a tirniguzar 
makes land abad outof the shamilat, it should be 
recorded as his exclusive property and this custom 
has not been impliedly abrogated. : h 

In a case of this nature the report of the Tahsil- 
dar embodying certain opinions formed by him as 
to the rights of the parties is not admissible in 
evidence. BAKHTAWAR V. Jinpwappa SHAH Lah, 206 
Alienation—Ancestral property—Sale of— 

Investment of purchase money in mortgages— 

Validity of. 

Ordinarily the selling of ancestral land for the pur- 
pose of investing the purchase-money in mortgages 
will not be justifirble, but where all the parties had 
given up their residence in the village where the 
ancestral land was situated and the ancestral house 
which had been mortgaged for more than half its value 
was sold and the balanceofthe purchase money was 
invested in mortgages: A , 

Held, thatthe alienation was valid. Nur DIN v. 
Fazat Din 7 _ Lak 266 
Alienation —Condition postponing redemption 

—Onerous terms as to interest—Validity— Sonless 

proprietor—Power to make small gifts to daughter 

and for religious purposes. . 

The principle that it is incumbent on those who 
support a mortgage made by the manager of a joint 
Hindu family to show notonly that there was 
necessity to borrow, but that it was not unreason- 
able to borrow at somesuch high rate and upon 
some such terms, and if it isnot shown that there 
was necessity to borrow at the rate and upon the 
terme contained in the mortgage, that rate and those 
terms cannot stand, is applicable to an alienation 
of ancestral property made by a sonless proprietor 
governed by the Customary Law of the Punjab. 
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Customary Law (PunjJab)—contd. 


Where a mortgage postponed redemption for 31 
years and stipulated that the mortgagor should 
pay interest at the rate of 12 per cent per annum 
on Rs. 2,000 borrowed for sinking wells: 

Held, that the terms were unreasonable 
binding on the reversioner. 

A sonless proprietor can. makea gift of a plot of 
and for religious purposes. é 
It is not unreasonable for a mortgagor, 
only issue is a daughter and who owns a 
area of land, to spend 

presents to his granddaughter and her husband 
JAGENDAR SINGH V NawaB BIBI Lah. 596 (b) 
Alienation—Gujjars~—Power so make gifts to 
daughter in return for services—Riwaj-i am, value 
of—Onus of proof of incorrectness. 

A Gujar is entitled by custom to makea valid 
gift of a portion of his ancestral estate to his 
daughter in return for services rendered by her, 
even in® the presence of grandsons. 

Alienationin favour of relations between whom 
and the alienor there is some tie as by their 
having been brought up by himor by their being 
associated with him or by their assisting him in 
sultivation or rendering him services in the manage- 
ment of land whenhe himself was incapable of 
doing so are very’ generally recognised by cus- 
tom. 

An entry in a viwaj-i-am of special custom 
even if unsupported by instances is prima facie 
proof of that custom and places the onus of re- 
buttal upon the party disputing the correctness of 
the entry. ALI v, FAZLA Lah 646 


Alienation—Hindus of Rohtak District— 
Wide powers of alienation—Son's right to challenge, 
limits of. 


and not 


whose 
large 


Alienations by Hindu proprietors in Rohtak Dis-’ 


trict could be challenged only on grounds valid 


under Hindu Law. 

There isa much wider power ofalienation in 
Rohtak District which does not, actually form a 
part of the Punjab proper where custom applies in 
full force. BEHARI v, BHOLA Lah 616 
Alienation—Sayyeds of Maghi Sultan, Jhang 

District—Alienor's power, if restricted—Hxistence 

of customas regards successsion—Presumption of 

custom regarding alienation—Whether arises. 

Among Sayyeds of Maghi Sultan, Jhang District 
an alienor’s powers are not restricted in matters of 
alienation of ancestral immovable property. 

The mere fact that custom is followed as regards 
succession will not necessarily justify a presump- 
tion that it is followed in matters of alienation. 
HAIDAR SHAH V SULTAN Lah. 187 (a) 

Alienation—Suit by reversioner—Finding as 
to ancestral nature of property, necessity of. 

In a suit by a reversioner to challenge a will exe- 





— 


incapacity of the proprietor to willaway the property 
the court should not decree the suit ‘without findin 
that the land was ancestral, inasmuch as if the land 
is self-acquired -the reversioner will have no locus 
standi to contest the alienation. KARNAILU v. BHAGWAN 
SINGH Lah. 308 
Ancestral land—Grant of land in colony— 
Widow paying instalments and acquiring proprietor- 
ship—Land, whether self-acquired property of 
widow—Reversioner’s rights. 
A person was given some land ia a colony 
a by way of yeoman's grant. After his death his 


FY 
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Customary Law (Punjab)—contd. ` 


widow made the necessary payments according to 
the conditions of the grant and acquired the status 
of proprietor but there was no evidence to show that 
the payments were made out of the income of the 
land : 

Held, that the property was the self-acquired prop- 
erty of the widow and the reversioners had noright to 
challenge an alienation made by her. Cain SINGH 
v. MAGHAR SINGH Lak 451 

Ancestral property —Desertion of village and 
re-settlement by succéssors—Village, whether ancestral 

property. t 

The mere mention of the name of the common 
ancestor inthe Settlement pedigree table is in- 
sufficient to raise the presumption that the property 
had descended from him. - 

Land which had been abandoned and which became 
the self-acquired property of thə persons who returned 
to the village 20 years after its desertion and re- 
acquired: jt cannot be treated as the ancestral 
property of the descendants of the common 
ancestor who may have originally possessed the 
whole village. HASAN MOHAMMAD v. BABISHTAN 
Lah. 99 
———~-Giyt—Arains of Kalsiyan—Gift to daughters 

or appointment of khanadamads, validity of. 

The custom of making gift of ancestral land to 
daughters or appointing khanadamads doeg not 
exist among the Arains of village Kalsiyan in the 
Gujranwala Tahsil of the Gujranwala District. 
JIWAN v. ALI MUHAMMAD Lah. 470 

Khanadamad, custom of, if prevails in Gujral 

Clan of Gujrat District. í 

The. custom of khanadamad exists ia the Gujral 
Olan of the Muhammadan Jats of the Gujrat Dis- 
trict MuHAMMAD ALAM v Tas DIN Lah 606 (b) 
——— —Succession—Arains of Ludhiana District— 

Self-acquired property —Daughters exclude collaterals 

—Suit by drughter to declare her right to succeed in 

preference to collaterals —Maintainability. 

Where an application by a widow to the Revenue 
authorities to transfer her occupancy rights to her 
daughter was opposed by the collaterals and as the 
parties were directed to establish their rights in the 
Uivil Court, the daughter sued for a declaration 
that shs was the legal heir to her father and entitled 
to succeed to the property acquired and left by her 
father, and that the defendants, the collaterals of her 
father, had no concern with it: 

Held, that thesuit did not relate to 
successionis and was maintainable. : 

According to the Oustomary Law applicable to 


a mere spes 


- Araing of Ludhiana so far as self-acquired property 


is_concerned, a daughter has a preferential 1ighb to 
sueceell to her father against the collaterals. Carr 


BAKHSH v RAHMON `. ~ Lah, 408 
: - Succession — Garewal Jats of Ludhiana 





cuted by a deceased proprietor, on the ground of =. District—Collaterals exclude widowed daughter even - -` 


with regard to-self-acquired propérty-» $ 

Robes -the Geen Jats of the Samrala Tahsil 
of the Ludhiana District, collaterals are entitled 
to succeed in preference to widowed daughters even 
to the self-acquired property ofa deceased person, 
JATAN v, JIWAN SINGH i . Lah 454 
` Siccession—Jats of Amritsar— Daughter's- 
` right to'succeed to self -acquired property. 

Among the Jats of the Amritsar District daughters 
and their sons are not entitled to inherit even the 
self-acquired property ofthe father or grandfather. 
SasTa SinGH V. SANTI _ -@- Lah. 483 
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Succession—Widow's right to succeed collater- 
ally—Jats of Ambala District. 
: Among the Jats of the Ambala District widows are 
entitled by custom io succeed collaterally in the 
game manner as their husbands would have succeeded. 
-Bansan v. ISHAR SINGH Lah. 471 
é -Village—Sale of house and house site by non- 
proprietor to proprietors— Rights of other proprietors 
~-Vendee's right to remain in full possession of 
house and joint possession of site—Punjab Courts 
Act (VI of 1918), 5. 4—Certificate, necessity of, ° 
Though there is a custom that a non-proprietor is 
ordinarily incompetent to sellthe site occupied by 
him, if the vendees are also proprietors, they are not 
liable tobe ejected by the other proprietors inasmuch 
as it isa rule of law that one of the several pro- 
prietors of the common land is entitled to appropriate 


a portion of such land for his own use, provided, in . 


doing so, he does not reduce the area required for 
the common purposes of the village so as to make 
the remaining area unfit or 
purposes, or provided he does not appropriate for his 
own use land which has been set aside by the 
village fora particular purposeso as to divert it 
from that purpose. . 

In such case the verndees will be entitled to occupy 
the land on which the house stands as co-sharers in 
the village, and the materials of the house as full 
owners, and therecan beonly a decree for joint 
possession of the site in favour of the other pro- 
prietors. í ` 

Where a decres was passed for 
materials and the vendees appealed : 

Held, a certificate under s.41, Punjab Courts Act, 
was not necessary. Kurs SINGH v, MANGAL SINGH 

| Lah 626 
Customary Law (U. P.)—Kumaun—Pre-emption— 

Widows of brothers taking estate half and half— 

Alienation of half share by one widow—Married 

daughter of other widow, if entitled to pre-empt. 

Where in Kumaun after the death of two brothers, 
their widows got possession ofthe estate half and 
half and on cne of: the widows selling her half 
share, the married danghter of the other sued for 
pre-emption : 

Held, that she being neither a ‘kinsman'nor a 
relative of the vendor within the third degree, she 
was not entitled to pre-empt. BAOHAULI v. UDAI 
SINGH All. 389 
Damdupat—Mortgage for value of crops—EKnhance 

mentin price of crops—Effect—Principal amount 

—Determination of. 

Where a person sold future crops for a certain 
price and further agreed that, if he failed to deliver 
the crop at the stipulated time, he would pay the 
price at the prevailing rate on that date with interest 
and as security mortgaged a house: 

Held, that in a suit for redemption, the enhanced 
price or value in a contract of this description, 
. where future crops were sold, could not form the prin- 

cipal for the purposes of the rule of damdupat 
but the principal’ must be the amount actually 


removal of the 


d. 
Pathe rule of damdupat is an equitable rule in 
favour of the debtor and should be strictly applied. 

Ina suit for redemption of the mortgage, 
the rule of damdupat will apply and according to 
that rule the principal will be the amount actually 
advanced at the timecf the execution of the mort- 
gage, and notthe amount due on the date fixed for 
payment, -SHARIFUDPIN V, ABDUL KARIM Nag. 135 


insufficient for such - 


(1933 


Debtor and  creditor—Agreement to pay out of 
specific fund—Whether operates as assignment. 

An agreement between a debtor and a creditor 
that the debt owing shall be paid out of aspecific 
fund comfng to the debtor, or an order given bya 
debtor to his creditor upon a person owing money o 
holding funds belonging to the giver of the order 
directing such person to pay such funds tothe credir 
tor, operates as an equitable assignment of that par 
of the debt or funds to which the agreement or order 
refers. THAKAR Das Buara v. MALIK CHAND Lah., 6 


Deed—Construction — Endowment—Deed providing 
for debsheba and for feeding of the poor and students 
—Trust,if private—Co-trustees—Shebait, election of, 
not by allbut by majority— Validity of—‘Bangsa' 
meaning of * 

Wherea deed of endowment provided that the 
whole ofthe incomeofthe debuttar property should 
be wholly spent for the purposes of the debsheba 
and feeding of the poor and of students if the income 
increases : 6 

Held, thatthe feeding of the poorand of students 
was really incidental to the main purpose of the 
endowment, namely, the puja of the deity and that 
the endowment was wholly of a private nature. 

In the case of a private trust where there are more 
trustees than one, all must join in the execution of 
the trust, and hence where all the assistant shebaits 
have not joined in electing the shebatt, the election 
is not valid: 

Held, on a construction of the deed that the word 
‘bangsa’ as used therein meant family and it would 
be too restricted an interpretation of the word to 
confine it to the lineal descendants. TRASADDAS PAL 
v, JAGANNATH PAL ~ Cal 894 

Construction—Intention of parties—How to 
be deduced. 

In construing a deed the intention of the parties 
must be deduced from the language in which the 
document is couched and not by reference to the 
particular religious beliefs or ethical doctrines of the 
persons using them. 

The question whether a particular document isa 
mortgage or an out and out sale has to be deter- 
mined mainly withreference to the terms of the 
document itself. Greater weightshould be given to 
what the document is expressed to be than what 
appears from the margin or what is endorsed out- 
side the actual terms of the document. ALTAPALI 
Kuan v UZIRALI Kaan Cal 220 
Defamation —Absolute privilege— Relevancy of state- 

ments made to the inquirybefore the tribunal, tests of. 

With regard to the relevancy of the allegations 
made to the inquiry before the tribunal the law is 
not that the statement, on which -the’ privilege is, 
concerned, must be relevant inthe narrow sense of 
that word: the statement must be made witb reference 
to the subject of the inquiry or must be relative to the 
matter in hand. ‘Relevant’ in. this „connection 
means ‘having reference’ or ‘made with reference to’ 
the inquiry Dugaiswami THEVAN v. LaksHMANAN 
CHETTIAR Mad. 115 
Divorce—Deed of separation— Provision that no 

proceedings should be taken in respect of previous 

misconduct—Interpretation— Wife's petition for 
dissolution of marriage founded on previous cruelty 
and subsequent adultery—Maintainability of. 

A deed of separation between a husband and a 
wife provided that no proceedings should be taken 
by or on behalf of either of them against the other in 
respect of any misconduct or alleged misconduct 
previous to the date of the deed and that any offence 
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which might have been committed or permitted by 
either ofthem against the other was thereby con- 
doned ? . 

Held, that the above clause in the deed operated 
as an absolute release and not merely by way of 
conditional condonation, and that it was not open to 
the wife to rely upon cruelty alleged to have taken 
piece before the date of deed in a petition for dissdlu- 
tion of marriage filed by- the wife and founded on 
such cruelty and subsequent adultery, MIRIAM ALIOE 
Monk v. WILLIAM MONK Cal. 804 
Divorce Act (IV of 1869)—Jurisdiction of court— 

Proper proof of domicile—Necessity of. 

In divorce cases particular care should be taken 
to see that there isproper proof of Indian domicile 
before giving a decree under the Divorce Act. 

The evidence of the petitioner that he was born 
in India and always resided and was residing there 
is no proper proof of Indian domicile. WILLIAM 
Orgsswely V. OATHERINE ORESSWELIL Cal, 827 S.P. 


$, 3 (1)—Jurisdiction—'Residence'—Intention, 
if material—Casual or temporary visits, whether 
constitute ‘residence.’ ` 
In determining the question of jurisdiction to 
entertain a petition for divorce, intention has nothing 
whatever to do with the question of residence. 
Whether or nota person residesin a particular dis- 
trict is a question of fact and depends in each case 
. upon the evidence. 
Mere causal or temporary visits do not constitute 
‘residence’ within the meaning of the Divorce 
Act. Carnot” CAROL ' All. 136 


8S. 7, 45, 49—Age of consent—Determina- 

tion of —Christian Marriage Act (XV of 1872)— 

Law of England at the time of the marriage—Girl 

aged nineteen—Whether a minor—Civil Procedure 

Code (Act V of 1908)—If applies to petitions under 

8 49, Divorce Act. 

There is nothing either inthe Divorce Act or in 
the Ohristian Marriage Act as regards the age of 
consent. Under s. 7, Divorce Act, the High Courts 
have to act, subject tothe provisions contained in 
that Act, according to the principles and rules on 
which the Oourt for Divorce and Matrimonial Causes 
in England for the time being acts and gives 
relief. Hence for ‘‘hristian marriages in India, the 
age of consent will depend on the state ofthe law 
in England at the date of the marriage. 

By s. 45, Divorce Act, the Civil Procedure Code, 
applies to petitions under the Divorce Act, and inas- 
much as a next friend is not required for a party 
over the age of 18, a girl over 19 years of age 
gannot be said to bea minor within the meaning of 
s. 49 and she-can filea petition under s.49 of the 








Act. Mrs*Goopany Mr Goonan All, 960 
Easements Act-(Vof 1882), 8, 62. SER ABADI 

go A 776 
Evidence. SEE Praortos. 754 





Evidence adduced by one party in direct 
conflict with that adduced by opposite party—Teste 
for judging veracity, 

Where the evidenceadduced by one partyis in 
direct conflict with the evidence adduced by the 
other, the following tests may beapplied to judge 
the veracity ofthe evidence: (1) the evidence which 
is consistent with a finding which is already estab- 
lished; (2) the comparative nearness in relationship 
of the witness to the family of the parties; (3) the 
impartiality of the witnesses; (4) the inherent pro- 
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bability of their statements; (5) the impression created 
by the demeanour of the witnesses in the box. 
Lat Harr Har Partas BAKHSH SINGH v, BISHESHWAR 
BAKHSE SINGH Oudh 529 
Evidence taken on commission, whether should 

be formally tendered. f 

It is not necessary to .tender the evidence 
taken on commission formally at a trial to make it 
əvidencein the case. BROJENDRA NATH v, PROMOTHA 
Buusan Dev Cal. 462 
in criminal trials. SEB URIMINAL TRIAL 

240, 282,301,430 
Evidence Act (lof 1872), s. 8—Criminal trial— 

Motive, value of. 

Although the absence of adequate motive is im- 
material where the commission of the crime is clear, 
yet where the prosecution case has not only failed 
completely as regards motive but also the evidence 
ofthe actual commission ofthe crime is not definite, 
the accused should not be convicted. Nizar v. Bm- 
PEROR Oudh 769 
—~- —s.25—Political Muharrir, whether Police 

Officer—Confession partly exculpatory and partly 

inculpatory-—Admissibility—T ests 

he Political Muharrir of Oghi occupies the posi- 
tion of a Police Officer and no statement made before 
him by an accused person by way of confession could 
be admissible in evidence, 

There is no infallible rule of practice that where 
there is no other evidence to show affirmatively that 
any portion of the exculpatory element in the confes- 
sion is false, the court must accept or reject thecon- 
fession asa whole,and cannot accept only the incul- 
patory element, while rejecting the exculpatory ele- 
ment as inherently incredible. ABDUL HAMID v 








EMprror Pesh.160 
s. 26. 
Sze CRIMINAL Procepure Cope, 1898, ss. 103, Wg 


SEE ORIMINAL PROCEDURE Cope, 1898, s. 164 157 

———-s, 26—Police Officer taking Magistrate with 
him while he is conducting investigation--Statement 
of Magrstrate—Admissibility of. 

Where an accused person makes a statement to 
a Police Officer who took the Magistrate with him 
while the Police Officer was conducting his investiga- 
tion, the evidence of the Magistrate is not admissible. 
The correct procedure is for the accused to be 
taken by a Magistrate and not by a Police Officer 
while the inquiries are being made. For a Magis- 
trate merely to accompany a Police Officer while 
the Police Officer is making the investigation does 
not render the evidence of what happened admissible 
under the Evidence Act. GOJRANI V. EMPEROR 








All. 357 

- $. 27, SEE ORIMINAL Procepure Cope, 1898, 
s. 162 | 1021 (b) 
s. 27—Accused in detention as suspect— 


Statement and discovery of body in. consequence 

—Admissibility of statement. ; 

Where the- ‘accused was under detention as a. 
suspect when he madea statemeht as to the 
burial of a dead body and pointed out the place 
where the body was discovered directly in ccnse- 
quence of this statement: a2 

Held, that the statement was admissible under s. 
27, Evidence Act. Nawan Din v. Emperor Lah. 12 
————-S. 27— Offence of being in possession of 

cocaine—Police Officer {interviewing . accused who 


e 
t 


zlii 5 eas 


Evidence Act—conid. Jt 


+. takes him to place where cocaine was concealed—~ 


Admissibility of statement. - 


. Where a Police Officer, who arrested the accused , 


-on finding cocaine in his possession, had interviewed 


the; accused and was’ with him for a considerable ` 


time.and walked with him to the places where the 
accused pointed out the spot where the cocains might 
be found ; : ` 

Held, that under these circumstances the accused 
was in police custody at the moment when he made 
the statement as to the spot where cocaine could be 
found and that the statement was admissible under 
- 8, 27, Evidence Act, Sunam OHANDRA BAG v. EMPEROR 

` Cal. 74 
8. 30—Confession of co-accused—Value of-- 
- Material corroboration—Necessity of. 
F Although a confession bya co-accused when con- 
sidered underthe provisions of s. 30, Evidence Act, 
. Should be treated in the same way as any other 
evidence in the case; but such evidence being derived 
from a tainted source is open to grave suspicions, 
further it is not subjected to cross examination, and 
: for that reason also ‘it should not be regarded as 
-evidence of any value against another accused who is 
tried jointly for the same offence unless it is supported. 
by some material corroboration upon which reliance 

can be placed. Mz Hern v. EMPEROR Rang 829 

i S. 32 (5)—Legitimacy of children —Statement 

of deceased regarding marriage—Sale deed—Non- 

parties, if can challenge consideration _ 

A statement made by a deceased person that there 
was amarriage between him and a certain woman 
is admissible in evidence to prove the legitimacy of 
his children, under s. 32 (5), Evidence Act, as a state- 
ment as to marriage. The doctrines of Muhammadan 
Law cannot be held to exclude such evidence and 
the Evidence Act applies to the case. 

A person who is not a party to a deed is not en- 
titled to question the passing of consideration bet- 
ween the parties to the deed. ZAMIN ALL V AZIZONNISSA 

i ‘All 433 

———88, 32, 33, 35,41. Sez Hinnu Law 442 
3. 45-—Handwriting expert, value} of— 
` Expert evidence. 

In considering the value of the evidence of. an 
expert it must bə borne in mind that an expert 
witness, however impartial he may wish to be, is 
likely to be uaconsciously prejudiced in favour of 
the side which calls him. 

It must also be remembered that an expert is 
often called by one side simply and solely because 
it has been ascertained that he holds views favour- 
able to its interests. Diwan SINGH v, EMPEROR i 
; Lah. 331 
- 8. 51—Hxpert evidence—Grounds of opinion 
= —Chemical Examiner. ` 
“ Under s. 51, Evidence Act, whenever the opinion 
of an expert is relevant, the grounds on which 
such opinion is based are also relevant, and an 
expert may give an account of the experiments 
performed by him for the purpose of forming his 
opinion. we V. EMPEROR - All. 357 
- S, ` 

Under s. 65 of the Evidence Act, and upon general 
principles a party ought not.to be allowed to defeat 
his.opponeat by force of a document which he has in 
his possession and will not produce.. SIVASUBRAMANIA 
v. ZAMINDAR OF SINGAMPATHI Mad. 27 
- 5 65—Loss of documents after filing in 
Court — Party's right to produce secondary evidence. 
Once a document is produced in court and tendered 
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in evidence and exhibited, the court is responsibla 
for its safe keeping and if the document is iost, the 
plaintiff must be given another chance of producing | 
a copy or giving secondary evidence of the con- . 
tents. Ram SINGH v. PAT RAM Lah. 812 (a) 
s 65- Secondary evidence—Admission by 

trial Court—Interference.in appeal. b 

Whether or not sufficient.. proof of search for, or 
loss of, an original document tolay a ground for 
the admissionof secondary evidence, has been given, 
is a point proper to be decided by the Judge of 
first instance and itmust be treatedas dependent 





very much on his diser ion and his conclusion 
should not be overruled cept ina clear case of 
miscarriage But this rul does not apply where’ 


the Subordinate Judge, w rejected the copy of the 
document was not the presiding Judge of the court 
when it was-admitted in evidence without objection, 
MOHAMMAD Hassan V, Sarpar MIRZA Lah. 45 
8 66—Secondary evidence. Sre®Contracr 
LEASE 27 | 
————s$.68, 69—Proof of attested documents— 
Amendment tos 68, whether retrospective-—Omission 
to examine attestor—Death of aitestor before appeal, 
effect of i 
Where in a suit upon a mortgage bond it appeared 
that one of the attesting witnesses was alive and was 
not examined in the trial Court to provethe execu- 
tion of the bond. But it was found that the plaintift . 


was not to blame as he had taken sulficient steps to -` 


examine him and before the case was heard‘ on 
appeal the witness died: KA 

Held, that whether under the amendment to s: 68 
or under s. 69 of the Evidence Act it was open to 
the plaintiffto prove ths document by other means 
and therefore his own evidence was sufficient to 
prove the document, - 

Quere—Whether and if so, how far the amend- 
ment tos 68, Evidence Act, is retrospective Murau- 
RAMAN CHETTIAR V SUBRAMANIAN OHETTIAK Mad 89 

s. 91, applicability of. Seg Promissory ae 
——— $. 92--Purtition- Unregistered document— 

Admissibility or oral evidence. : 

A partition is not required by law to be effect- 
ed by a document, and, therefore, _ s. WI of the 
Evidence Act, would not bar oral evidence in 1egard 
to pirtition. MUNNALAL v. NARAYAN Nag. 312 
———$.106. Sex PENAL Cong, 1870, ss 199, 200 

857 
s. 114 —Warrant — Presumption of existence 

Under s. 114, Evidence Act, it may be presumed 
that a warrant once signed and iasued remains 
actually in existence until it has been, destroyed.” 
Enpgror v Katu _ Lah, 67 

s 114, illus ()—Co-accused against whom 
charge is withdrawn—Evidence, value of. 

A co-accused against whom the charge has been 
unconditionally withdrawn is a more reliable witness 
than an aczomplice who is examined under con- 
ditional pardon. Supam OHANDRA BAG v. EMPEROR 

' Cal. 74 
s. 114, IHus (f). Sez LEGAL PRACTITIONER a 


s. 126, Prov. 2 —Legal practitioner, 
examination of—Privilege, claim as to--When can 
be overruled—Production of mortgage deed by 
mortgagor —Presumptions. p 
Where a legal practitioner is examined to show 

that acertain document was in his possession till 

a certain date, there must be a -definite charge of 
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fraud and something to support the charge before 
the claim of privilege can be overruled The legal 
_ practitioner can be rightly compelled to &nswer. 
the question with regard to the condition of the 
document at the time that it wasin his possession. 
. When a mortgage-deed is produced by the mort- 
gagor with the stamps punched, though the pro- 
ducfion will raise a presumption that it had been 
paid up, this will not help to provetiat it had been 
paid up before a particular date. SABA UPDHAYA v 
S. R. M. M. A, Firm +: Rang. 175 


—~——~8 142—Cross-examination by party of his 
own witness—When permissible, 
Section 142, Evidence Act, does not allow a cross- 


examination by a party of his own wit- 
ness during that witness's examination-in- 
chief without the permission of the court 


if no objection is taken to it by the adverse 
party. It iperely deals with leading questions as 
defined by ss. 14i, viz, questions suggesting 
the answer which the person putting them wishes 
or expects to receive, A 

But where the Judgehas permitted such cross- 
examination without any objection it will be too 
late to raise such objection at the ‘time ofthe 
argument, ANUMATSAYARAMUAL V. OFFIOIAL ASSIGNEE, 
Hien Court, MADRAS à Mad. 629 


SS. 145, 157—Statement made to headman 
in course of enquiry in criminal case—Mode of 
proof, i 
There is nolaw which says that a headman can 

examine witnesses on oath in the course of an in- 

quiry in a criminal case. A statement made by an 
accused person against a headman can be used only 
in the manner provided for in ss, 145and 157, Evi- 

dence Act, MI CHOKE v. EMPERORS Rang. 369 


s 154—Cross examination of partys’ own 
witness—Right to cross-examine— Proof of hostility 
and express leave of court, whether necessary ~ 








Effect of such examination— Entire evidence, 
whether to be discarded. 
Under s, 154 of the Evidence Act, before 


the party calling the witness can cross-examine 
him, itis not necessary that the witness should 
first of all be declared to be hostile, 

The section gives an unqualified discretion to the 
Judge apart from any question ofthe hostility or 
otherwise of the witness. 

The scheme of the section is that something 
more than the mere position in which the wit- 
ness stands to the party calling him is required 
before the court can exercise its discretion. 

Therefore, it is necessary before the procedure of 
s. 154 can be adoptedeither for the permission 
of the court tobe obtained or for itto be given 
by’ the court without its being sought, 
Although & 154 of the Evidence Act, 
gives the court an unfettered discretion, but 
it ought not to exercise its discretion unless 
during the examination-in-chief of the witness some- 
thing happens which makes it necessary for the 
facts tobe got fromthe witness by means of cross- 
examination. A 

Further it is intended by s. 154 that such a 
permission should be signified, if not in words, by 
some other action of the court indicating its per- 
mission during the cross-examination of the wit- 
ness bythe party calling him. 
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ae . ‘ . 
“Where a witness has been cross examined under s. 


154 of. the Evidence, Act, it is not necessary for the 


court to discard’ the’ „whole of his evidence, it 
may accept some and. discard the -rest.. AMMATHAYAs 
Mad.629 - 


—-8 154—Cross-examining one’s own witness 
—Diseretion of court. : 


The circumstances in which a witness may be - 
cross-examined bythe party calling him are left 
to the discretion of the court andthere ia no legal 
objection to such permission being freely granted 
The mischief begins when the grant of permission 
itself is considered to be equivalent to an adjudica- 
tion or toan expression of opinion by the court 
adverse to the veracity of a witness instead of 
being treated merely as a permission to test the 
veracity of the witness, a permission which can harda 
ly be refused when any witness makes an unexpect- 
ed statement adverse tothe case ofthe prosecution, 
SaCHOHIDANAND PRASAD v. EMPEROR Pat. 936 


—————S8. 159,161 See OrIMINAL PROCEDURE Copa, 
1598, ss 103, 165 772 


—S. 167—Rejection of evidence. 

The evidence of a witness should not be ruled 
out as inadmissible merely because his cross-exa- 
mination was technically incomplete. If substan- 
tially complete and the witness is prevented by 
sickness or death or other causes (mentioned in g. 
33 of the Evidence Act) from finishing his testi- 
mony, whether viva voce or by deposition, it ought 
not to be rejected. But if not so far advanced as to 
be substantially complete, it must be rejected, 
Diwan SINGH v. EMPEROR Lah. 331 


Execution—Decree, assignment of—Rightof decrees 
holder to execute until his name is removed. 
When a decree-holder assigns his rights under 

a decree, he continues to have a right to execute the 

_ decree until his name is removed and re-placed by 

the name of his assignee, SALAMATMAL V. NURKHATUN 

Sind 50 


Decree in respect of one survey number—~ 
Decree-holder seeking to sell another survey num- 
ber alsoon the ground of ignorance at time of suit 
and application—Prayer, if can be. granted—~ 
Powers of executing Court. 

The court executing a decree canonly construa 
the decree on what appears on the face of the 
decree and on the pleadings and documents filed 
in the case 

A decree-holder who has obtained a decree in 
respect of a certain survey number cannot in execu 
tion apply that another survey number should be 
sold along with the. one mentioned in the decree 
on the ground that the land which was mortgaged 
toher consisted of both those survey numbers, 
and that as she wasa woman, she did not know 
about it and-had hence made mistakes in-the prior 
applications... MOHANBAI PARMANAND v. HAROMAL 
HoLOMAL Sind 245 


Execution of decree. See Oivit Precepurz Copg, 
1908, O. XXI, BR 1,16 237 


Transfer of decree—Order of transfer of - 
decree—When takes effect to enable transferee court 
to entertain application for execution—Civil Pro» 
cedure Code (Act V of 1908),0. KAT, rr.%, 7, 8 
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Execution of decree—concld. 

When a decree is transferred from one court to 
another,even though a copy of the] decree has not 
been received by the transferee court, the decree- 
holder is entitled to apply to that court fur execution. 
MODALI ADEMMA V. Lanka VENKATA SUBBAYYA ` b 

Mad. 923 (b) 
Factories Act (XII of 1911), ss. 41 (a), 42—‘Oc- 
' cupier', meaning of —'Mukkadam’, whether occupier 

—Liability to conviction under s, 41 (a). 

The word ‘occupier’ denotes a person who is either 
a proprietor or otherwise entitled to be in posses- 
sion of the factory and control its working. 
He may or may not actually occupy the building and 
even if he carries on the work through an agent 
he does not cease to bean occupier. He cannot 
therefore be anyone who is a mere servant charg- 
ed with specific duties either in regard to the 
control of the machinery, workmen or office 

The mukaddam is really a foreman of the opera- 
tives and although he supervises their work, he 
does so only as a servant of the factory; in no 
sense canit be said that he regulates and controls 
the working of the factory. He is neithera 
managing agent nor a person authorised to repre- 
sent the occupier simply because he happens to 
be put incharge ofa specified number of operatives 
and he cannot, therefore, be regarded as an occupier or 
manager for the purposes of s 41(a) of the Factories 
Act. EMPEROR v. NARAYAN VITHOBA KALAR 
A Nag. 693 
Family arrangement—When can be said to be made 

—Good faith. 

A family arrangement is founded on/ the assump- 
tion that there was some antecedent fitle of some 
kind between the parties and the agrfement acknow- 
ledges and defines what that title was. It isa 
transaction between members ofthe same family 
which is for the benetit of the family generally, as 
for example, one which tends to the | preservation of 
the family property, to the peace or Security of the 
family and avoidance oi family dispute and litigation 
or to the saving of the honour ofthe family. Such 
an arrangement very often follows disputes amongst 
the members of the family, but it is not necessary 
that these disputes should be necessarily founded 
upon just claims. Allthat isnecessary is that each 
party must intend to press his claim to the 
property by litigation or otherwise and the fact that 
the claime of one of the parties might, if pressed 
in a court of law prove unfounded will not invali- 
date a family arrangement if it is otherwise brought 
about in good faith. Jauna Prasan v. DURGA DET 

All 33 

Family Settlement—Dispute ending in settlement 

not proved—Arrangement, whether binding on mem- 
bers of family. 

‘Though there can be no presumption that muta- 
tion in the name of a Hindu widow is by way of 
consolation, yet the entry of a Hindu widow's 
name in the khewat after the death of her deceas- 
ed husband in a joint family is by no means 
uncommon. Hence, where there is no proof that 
there was any dispute in a family which resulted 
in a family settlement, an arrangement by which 
a male member of the family allows mutation to 
be effected in favour of a Hindu widow by way 
of consolation, will not be binding as a family 
settlement. SUKADASI Kuar v. Fates Bauapur SINGH 
xe Oudh 316 

Essentials of —Adjustment to maintain amity 

.and peace in family. 
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Where certain differences among the members of 
afamily were adjusted by means a compromise 
and the result of the arranzenent was that certain 
widows of thefamily were given possession ofa 
portionof the property in lieu of maintenance and 
thearrangement appeared toall intents and pur- 
poses to have been bona fide: 

Heid, that a family settlement was constitated. 
having been entered into to maintain amity 
and peacein the family and the fact that instead 
of a cash provision being made for the maintenance 
of these widows, it was agreed that they should 
be given possession of a portion of the property 
for life could not detract from its being a family 
settlement. 

The essence ofa family arrangement is in an 
adjustment of conflicting claims bona fde made and 


recognised on both sides with the laudable object 
of putting an end to a controversy Ras PATI W, 
PARBATI Oudh 283 


Fatal Accidents Act (XII! of 1855), “3 1—Death 
caused by injury—Right to compensation— Proximity 
of injury and death. 

Under Act XIII of 1885, it is sufficient if.a person by 
his wrongful act, neglect or default shall have caused 
the death of another person. It is not necessary that 
death must be the direct result of the injury caused, 
andit is therefore immaterial that death resulted 
from the injury turning septic. SARDARA SINGH v. 
OHANAN SINGH Lah 820 
Fugitive Offenders Act, 1881 (44 445, Vic. ©. 

691, ss. 14, 19—Jurisdiction of Magistrate to 

discharge, whether confined to grounds mentioned in 

s. 19 

Magistrates to whom prisoners are brought under 
s. 14, Fugitive Offenders Act, are not entitled to decide 
whether tbe issue of the warrant for the apprehension 
of the prisoner was or was not justifiable on the evi- 
dence, They cau only actunder s 19 ifthe case 
appears to be trivial or if the Magistrate considers the 
application not made bona jide,nor made in the interests 
of public justice or for some other reason of that kind. 
MOHAMED NAINA MARACATR v, Bava SAHIB MARACAIR 

Mad 896 

General Clauses Act (X of 1897), ss. 6, 30. Ser 
ARMS ACT, 1878, ss 19, 20 957 

Government of India Act, 1919, (9 &10 Geo.V. 
G. 101), 5. 107. Sze Civiu Procepure Cove, 1998, 
s. 115 516 

s 107—Powers of superintendence of High 

Court—Interference to prevent irreparable injustice 

—Propriety of. 

Under s 107, Government of India Act, the High 
Court's powers are not merely administrative but are 
also judicial and the High Oourt can interfere 
under the section to prevent grave and irreparable 
injustice Ganesa Dass SHANKAR Lat v. Asa NAND 
Raps Sau Lah, 515 
Government ofindla Notification, dated 25th 

August 1925—Income Tax manual, para, 17-A, 

See Income Tax Act, 1922, 85 8, 10 422 
G { P. Rallway Coaching Tariff Rules, rr. 23, 

24,27. Ses RAILWAYS Act, 1520, 8. 72 386 
Guardians and Wards Act (VIII of 1890), ss. 7, 

10—Minor—Application for appointment as 

guardian—Obdjection by persons claiming to be 
trustees under will of minor's grandfather—Validity 
of will questioned by applicant—QObjectors’ Counsel 
under instructions from Mukhtar suggesting another 
as guardian—Applicant’s Counsel agreeing to it~ 
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Appointment ‘of that person as guardian—Validity ` 

of appointment—Counsel and Mukhtar, if exceeded 

their authority | < . 

P filed an application to be appointed as guardian 
ofa minor and notices were issued to the relations 
of the minor. The application was contested by 
N, A and C who claimed to have been appointed 
trustees or guardians of the property of the minor, 
by 8 will executed bythe grandfather of the minor. 
The validity of the will was disputed by P. Eventually 
the Counsel for the objectors made a statement 
under instruction of their Mukhtar to the effect 
that H who was the maternal grandfather of the 
minor might be appointed guardian of the property’ 
P’s Oounsel consented to this and notice was issued 
to the parties. N, A and C did not appear but 
their Mukhtar was present. Subsequently they con- 
tended that the Mukhtar had no authority to consent 
to the appointment of H: i 

Held, that neither the Mukhtar nor Counsel had 
exceeded their authority or acted contrary 10 their 
instructions“n consenting to the appointment of H 
as guardian and that, N, A and G were estopped 
from challenging the validity of the appointment 
of H and that the irregularity in not making a 
formal application under s 10, Guardians and Wards 
“Act, could not render the appointment illegal. 

Held, also, tbat N, A and C had waived their 
objections based on the will. NARSInaH Das v Hem 
Ras Lah.173 
———~S. 8—Application for appointment as 

guardian—Illegitimate father's rights. ` 

Where a person alleging himself to be the cousin 
and nearest relation of two minor girls applied to 
be appointed as their guardian and another person 
objected to thecousin’s appointment on the ground 
that the minor girls were his illegitimate children 
by another man’s wife: - . oo 

Held. thatthe letter had no legal and no moral 
right to claim to be the guardian of the minors and 
was in fact a stranger to the minors, ahd conse- 
quently the cousin should be appointed guardian. 
MAHABIR Vv, RAGHUBAR Oudh 382 (a) 
Hindu: Law—aAllenation by widow— 

Consent’ of nearest reversioner—Presumption of 

legal necessity— Rebuttal of presumption—Suit by 

remote reversioners to declare alienation not binding 
on them—Nature of decree to be passed. 

Where an alienation is made by a Hindu widow 

. with the consent ofthe nearest reversioner, his con- 
sent to the alienation affords presumptive proof of 
the fact that the alienation was justitied by legal 
necessity and the burden initially does notlie on 
the transferee to show thatthe alienation was for 
legal necessity. But the consent of the nearest re- 
versioner to the alienation is, however, not conclu- 
sive proof of the existence of legal necessity. It 
merely raises a presumption of the existence of such 
necessity and the presumption is a rebuttable one. 
The only presumption in such cases is that the 
alienation itself was justified by legal necessity and 
once that presumption is rebutted, there isno pre- 
sumption that all or any of the items of considera- 
tion for thealienation were for justifiable pur- 
poses. f WA 

In a suit by the remote reversioners for a dec- 
laration that the sale-deed executed by the widow 
and the nearest reversioner is not binding on them, 

. if anyamount of the sale consideration is found to 

be for legal necessity, the plaintiffs must, as & 
condition precedent to the declaratory decree prayed 


es 
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for; ie-pay that amount to the vendee when they 
become entitled tothe possession of the property 
after the death of the widow and the nearest rever- 
sioner. JINDARJIT SINGH v. J ADDU ` All, 108 
z Debts- Liability of sons and grandsons for 
father’s debts—Mortgage executed by father—Suit 
against sons and grandsons—Decree against pro- 
perty of father in hands of sons only—Joint 
family property, if can be attached and sold, 

In the case ofa joint family the sons, grandsons 
and great-grandsons are liable to pay the debts of 
their father, grand father or great-grand-father, even 
if the debts were contracted by him for his own 
benefit provided they were not incurred for an un- 
lawful or immoral purpose. The lability is not 





a personal one but is limited to the joint family 
property. RAJA BAKHSH SINGH v. RAJA RAM 

Oudh 397 
2c Surety for honesty of servanit— 


Enforceability of liability against surety's widow. 

Where a Hindu has become surety for the honesty 
of another any liability he may incur in consequ- 
ence of the dishonesty of the principal debtor,- e.g. 
misappropriation of his master's money cannot be 
enforced against his widow 

The test to determine whether the suretyship is 
for payment or for honesty is whether the act gives 
rise to the liability ofa civil nature on the one hand 
or criminal or tortious on the other. SADASHRO 
KRISHNARAO BUTY V. SADASHIV RAMCHANDRA 

Nag 54 b) 
———Joint Famlly—Borrowing money habitually 

—Whether creditor bound to prove legal necessity. 

When the family is proved to have been in the 
habit of borrowing for a_period extending over 
many years, the creditor need not prove legal neces- 
sity for every rupee of the loan. NATHUSA Pasusa 
Lop v. MAHADEO : Nag. 117 
————— Alienation of undivided share of 
. co-parcener— Validity 

In the Central Provinces aco-parcener is entitled 
to alienate for value his undivided interest in the 
co-parcenary property without the consent of the 
other-co-parceners, NATHU v. GULABOHAND Nag, 919 

7 Decree for redemption against father 
when binds sons—Gross neglect to look after sons’ 
interest—Fresh suit by sons, maintainability of— 

Sons’ right to redeem, extent of—Transfer of 

Property Act (IV of 1882), s. 60. - 

A decree obtained against a Hindu fatherin re- 
spect of joint family property will not bind the 
sons ifit is found that the father had acted with 
gross ‘neglect and had ignored the interests ofthe 
sons. 

Where joint family property hasbeen mortgaged 
the son is, as a memberof the joint family in which 
the shares are of necessity undetermined until par- 
tition, entitled to redeem as much property as his 
father could have redeemed, that is to say, the whole, 
ANANDA v. Urram Rao i Nag. 521 
— Firm—Partnership between family 

and sirangers—Law applicable—Minor * member's 

share in joint family, when liable for partnership 

debts—Contract Act (IX of 1872), 8. 247. 

Where a stranger is associated with the members 
of a joint Hindu family ina business whose capital 
is derived from the property of the joint family and 
the stranger, the rights and liabilities are determin-- 
ed more by the Contract Act than by the Hindu: 
Law. g } 
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' Tn the case of a partnership fof this nature a 
minor member's share in the joint family property 
cannot be made liable for partnership debts in the 
absence of evidence to show that he was admitted 
to the benefits. of the partnership. 
- Although where a minor becomes by survivorship 
the sole owner of an ancestral concern in which no 
stranger is associated, his guardian is entitled to 
carry on the business on behalf of the minor 
and the minor may be bound by all acts 
of the guardian necessarily incidental toor tlowing 
out of the carrying on of the trade; but the position 
becomes quite different where new partners are 
being introduced during the minority of the mem- 
bers of the family MANGU Lat-Ganea Cnaran V. 
Wann Lan h All, 76 
Jolat family—Gift by manager—Proper 
limits within which such gifts can be madei 
“ “Under the Hindu Lawthe manager of a Hindu 
” family can make a reasonable gift of joint family 
properties to the daughter or other near relatives 
inder certain circumstances If the gift is unrea- 
sonable it cannot be allowed to stand. Whether 
such a gift is valid or not would depend upon the 
circumstances of eachfamily What isareasonable 
gift or not is a question of fact dependent on the 
circumstances of each case. One of the essential 
factors to be considered in determining whether a 
particular gift is valid or notis to consider the 
extent of the property comprised in the gift and to 
see whether it bears any reasonable proportion to 
the extent or the amouat of wealth possessed by 
the family. To gift away 5 acresand odd out ofa 
total area of 20 acres and odd of property possessed 
by ajoint family is unreasonable and the gift deed 
should be set aside even when it is made by an 
old man to his young wife in lieu of her “ sacrific- 
ing her youth and her future at the altar” by 
marrying the donor freely and voluntarily. PERUMAL 
PILLAY v. ANANTA PaADMANABHA PILLAY 

Travancore 169 F. B, 


Joint family property, acquisition of. 
It is well settled that where there is a nucleus 
of ancestral property and the members of a joint 
Hindu family acquire property with the help of 
that nucleus, such acquired property becomes joint 
family property. It is also well settled that even 
if there is no nucleus but if the members of a joint 
Hindu family acquire property by joint labour and 
throw itinto acommon stock then such property 
becomes joint family property. JAMNA PRASAD v. 
Durga DEI : _ AU 33 
Managing member contracting loan on 

pro-note—Liability of other members, i 

When a person borrows money on a promissory 
note asthe manager ofa joint Hindu family the 
other members of the family are liable for the loan 
Tt cannot be held thatthe other members are not 
liable on the ground that an undisclosed principal 
is not liable under the Negotiable Instruments Act. 
Tyxam OHAND V. SUDARSAN TRIGUNAI? Pat. 325 

——— Throwing at common slock— 
isstons—Shifting of burden. 

Whore a father va his only son lived jointly and 
for a joint debt mortgaged certain properties of the 
Jatter which were originally his self-acquired prop- 
erties together with their ancestral properties and 
in the mortgage there was an express recital that 
even in respect of the former properties both the 
ather and son had rights of enjoyment : 
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Held, that in.view of the admissions in the deed °” 
the onus of proving thatthe properties ofthe son 
had not been thrown into the joint stock wason the 
son and inthe absence of suficient explanation of 
the adtnissions the court would be justified in 
holding that the properties were’ joint family proper- 
ty Vaprevu Viswasunpaka Raov PALLAMRAJU 

Mad. 513 

Maintenance—Morigage by sons— Absence 

of legal necessity—Mother's right to residence’ and 
maintenance, whether subsists. 

Where a Hindu died leaving a widow and sons and 
the sons executed a mortgage on the ancestral houses 
and there was no evidence toshow that the mortgage 
was made for family necessity : 

Held, that the mortgage must be 
been made subject tothe rights of 


taken to have 
residence and 


maintenance which the mother had in the family 
estate, SAMBU DAYAL v. MUNNI Lah. 961 
~— — Suit by widow—Right denied— 

Order for interim maintenance, whether can be 


passed. . 

Quere.— Whether in ‘suit for maintenance by a 
Hindu widow, an order can be made directing the 
defendant to pay interim maintenance when her 
right is denied by the defendant. 

Where a widow sued her father-in-law's son for ° 
maintenance and the latter denied his liability on 
the ground that the father-in-law had made a will, 
interim maintenance in excess of amount provided 
for inthe will was refused. DEVALBAIL v, DEWANDAS- 
: Sind 65 


Widowed daughter-in law— Gift of 
part of self-acquired property by father-in-law— 
Daughter-in-law, if entitled to be maintained out of 
property gifted. i 
Under Hindu Law, a widowed daughter-in-law is 

entitled to maintenance out of the ancestral property 

and also the self-acquired property of the father-in- 
law inherited by his heirs, but not out of his self 
acquired property disposed of by himsby way of 
gift. BHAGIRATHIBAI v. DWARKABHAT Bom. 4° 
Partition—Debts— Minor given -share 
nents by family debts—Partition; if; fraudu- 
ent. - te NG; 
Legitimate protection of the son's interest which 

can be a proper ground for the partitioning of a 

minor’s share in a co-parcenary property does not 

extend to enlargement of that minor's share by 
giving him his part of the family property entirely 
unencumbered by valid family aebts. Such. an 
act isfraudulent, NARAYAN KUNBI v. RAMKISHAN 

. f Nag. 229 

-—— Joint family —Mortgage by co- 
parcener of undivided share in joint family property 
~—Mortgagee entitled to possession under mortgage- 
deed—Competency to maintain suit for partition. 
Under Hindu Law, where a co-parcener of a join 

family executes a mortgage of an undivided share 

in the property and the mortgagee is entitled to 
possession of the property under the deed of mort- 
gage, he is competent to maintain a suit for parti- 
tion of the joint family property. Motiv. AMABCHAND 
Bom, 456 
Partition between brothers—Effect on 

minor sons —Son’s right to re-open partition 
It is an ordinary incident of Hindu Law that when 
partition is effected between two brothers and these 
brothers have certain minor sons, each-..brother 
represents his own branch consisting of himself and | 
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his sons, and it is always open to a minor member to 


allege that acertain partition effected between his 
father and his uncle was unjust and unfair and on 
that ground to claim a re-opening of the partition. 
JAMNA Peasap v. DURGA Det ` eA 33 
Religious endowment — Debuttar, nature 
of—Ultimate benefit not for family deity—Debuttar, 
whether absolute—Suit -on behalf of: idol persons, 
competent to institute—Dedication, if can be set 
aside by consent of parties— Jurisdiction. 

The doctrine that an idol is a perpetual minor is an 
extravagant doctrine and it is open to skebaits or any 
persons, interested in an endowment to bring a suit to 
recover the idol's property for debuttar purposes. 

A consent decreein a suitin which the debuitar 
estate is not properly represented, cannot set aside the 
dedication. ; 

Wherea deed of endowment directed that the surplus 
income, after carrying on the debuitar expenses of 
the family idol, should be utilised in erecting masonry 
dwelling house for the residence of the donor's family 
and wheng large amount of money gradually ac- 
cumulates in this manner, they shall cause tenanted 
houses to be built onthe lands specified in the 
schedule and take measures for improvement and 
increase of the income of the debuttar properties: 

Held, that there was a charge for the upkeep, wor- 
ship and expenses of the idol and that the idol cannot 
claim to have an absolute interest in any portion of the 
property which is governed by the provision that 
tenanted houses should be built onthe land for the 
increase of the income ofthe trust, and hence the 
endowment ‘vas-not an absolute debutiar. SURENDRA- 
KRISHNA Roy v. Isewar BHUBANESHWARI Cal 792 
Trustee's power to borrow—Duties of 

lenders—Previous mis-management, effect of —Power 

to purchase goods on credit—Bona fide enquiries, 
sufficiency of— Borrowing for daily worship, for 
litigation, to avert sale etc. 

The power of the shebait of an idol’s estate to 
incur debts is analogous to that of the manager of 
an infant heir. - 

The power can only be exercised in case of need, 
or for the:benefit of the estate. The actual pressure 
on the: estate, the danger to be averted, or the bene- 
fit to be conferred upon it, in 
stance, is the thing to be regarded. The creditor 
is thus not concerned with the more remote causes 
that led to the necessity, but itis the actual imme- 
diate ‘need of the estate, that is the true criterion and 

. the test is: Is the debt in the particular instance 
one that a prudent owner would incur in order to 
benefit the estate? 

Unless thelender is shown to have acted mala 
fide, the lender will not be affected, though it be 
-proved that with better management the necessity iu 
question would not have arisen, 

A compromise, made bona fidefor the benefit of 
the estate and not for the personal advantage of the 
limited owner will bind the estate quite asmuch as 
a decree on contest. 

If thelender makes proper enquiries and acts 
honestly, he is protected, although it turns out that 
in point of fact there was no real necessity. 

The daily worship of the temple is an actual 
necessity. The incurring of legal expenses for 
establishing a valuable right and the paying off the 
revenue due to the Government, are necessities re- 
cognised by the law. So also is the satisfying of a 
damen, panne against.the temple for money borrow- 
ed, =. Pat 
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Tt isnot outside a trustee's 
goods on credit. 

A bona fide purchaser of property put up for sale 
in pursuance of a decree of court is protected 
within the principle of Hanumanprasad's case. 

Such a purchaser isnot bound to go further back 
beyond the decree to ascertain whether the court 
was right in giving the decree, or having given if 
in putting up the property for sale. VuNKATARAMAN 
V SIVAGURUNATHA CHLTTIAR Mad 584 

Succession—Bombay School—~Sister and 
brother's widow—Preferential heir—Hindu Law of 

Inheritance (Amendment) Act (II of 1989,— 

Applicability. í 

According to the Bombay School of Hindu Law 
as between the sister of the propositus and his 
brother's widow, the former is the preferential heir. 
The place assigned to the sister in the Bombay 
Presidency was not intended to be altered by Hindu 
Law of lnheritsnce ;Amendment) Act, 1929 inas- | 
much as the Act contemplates the succession — after 
the father's father and leaves the law as to the 
order of succession before father's fath. r undisturbed 
and in Bombay the sister takes immediately after 
father’s mother and before the father’s father 
SHIDRAMAPPA V. NEELAVABAI Bom. 925 
jai = i easy ob School—'M ale agnate’— 

ualifications for— Gotraja, meani -K j 

—Significance of gotra h a anaa AS 
~ In order to qualify as a male agpate 
sapinda of the propositus, the plaintiff i 
two conditions namely : (a) that he 
gotra, or, as it may be expressed, 0 
patriarchal stock, and (b) that he rahe saking of 
the deceased, Nain connected by blood through a 
common ancestor, the connecti i 
males A on being traced through 

en it is established thata person ist | 

of the propositus he is not entitled to rhe bs ga 
the presumption that he was also a gotraja when 
that is challenged by the opposite party. 

_ The term “ gotraja,” which literally means born 
in oe sanio gotra, 5 a term indicative of relationship 
and gotraja sapindas are pers i 
from one paternal stock. eres Sn Oe Cdeseended 

Where a person’s title to inherit 
sapinda is challenged on the ground 
pelea his gord end the gotra of t 

e plaintiffs must further prove tha inuity- 
of the line of descent from the pad Kan pan 
downwards is not broken by an adoption of any person 
in the plaintiff's line intoanother gotra or family: 
in other words heshould prove a subsisting title 

The law of Mitakshara recognizes the importance 
of affinity of gotra only in the sense of relationshi 
ir ie purposes of inheritance. f £ 
~Ashatriyas have no gotras in the s 
from arishi But every family of Panoa a T 
labelled with arishi name with the object of defin- 
ing the circle within which marriage is prohibited - 
in other words the girl must not be “ samanarshaja, 
The recitation of gotra name, therefore, at religions 


ceremonies in kshayiriya families really means the 


power .to purchase 





or gotraja 
_ must satisfy 
is of the same 


a8 & gotraja 
of difference 


he propositus 


recitation of pravara or arsh (appertainin 
rishi), LALA Hart Har Parras Baxusy kek KN 
BISHESHWAR BAKHSH SINGH Oudh 529 








—Unmarried daughter i 

daughter—Succession of dmuphter” in Pavone sepals 
—Cwil Procedure Code (Act V of 1908), s. 1I— 
Decree against Hindu widow not binding on hug- 

band's estate—Res judicata—Decree, if binding on 
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-daughter suing in her own right—Evidence Act (I 

of 1872), ss. 82, 83, 35, 41— Judgment inter partes 

ENRE made in heirship proceedings—Admissi- 
ality. ne 

The father of the plaintiff died leaving behind him 
a married daughter A by his first wife and the 
plaintiff born of his second wife whom he had 
married inthe udki form. A instituted asuit in 
1906, for recovery of her father's property from the 
plaintiff's mother and it was held that the udki 
marriage was not proved. On the death of her 
mother, the plaintiff sued to recover possession, as 
unmarried daughter, of her father's property from 
A. A revenue inquiry had beenheld wunders 71 
of the Land Revenue Code of Bombay and 
plaintiff relied on the depositions taken in the 
revenue inquiry. A’s defence in the main was 
that the question asto whether the udki marriage 
with the plaintiff's mother had taken place was res 
judicata by reason of the decision of the suit of 
1906, and that that marriage not having been prov- 
ed, the plaintiff's suit was not competent: 

. Held, that the plaintiff's mother in the 
suit did not represent the estate of her 
and the plaintiff claimed not as her 
but independently as theheir of her father and 
hence there was nobar by way of res judicata. 

Held, also, that the decreein the prior suit was 
only a judgment inter partes and not a judgment 
intem. 

Held, further, that the plaintif though a posthu- 
mous daughter was entitled to succeed to her 
father’s property as she wasin germio matris at his 
death and being the unmarried daughter had 
priority to succeed in preference to i who was a 
married daughter: 

Held, also, that the depositions in the heirship 
-proceedings were inadmissible in evidence as sub- 
stantive evidence relating to the question of the udki 
marriage with the plaintiff's mother. Bayava D. 
PARVATEYA Bom. 442 
Hindu Law of Inheritance (Amendment) Ac 

(ll of 1929). Sze Hinpu Law 925 
Hire-Purchase—Motor 


prior 
husband- 
mother's heir 


car—Seller seizing car— 


Right to sue on cheque given by hirer—Cancellation ` 


of contract—Failure of consideration—Negotiable 

Instruments Act (XXVI of 1881), 83. 48, 45. 

The respondent purchased from the appellant a 
Second-hand car for Rs. 2,100 on what. is ordinarily 
understood to be a hire purchase system Rs. 1,000 
was to be paid in advance and the remaining Rs 1,100 
‘was to be paid by instalments spread over 8 months 
and on the payment of the full amount the property 
in the car was to pass tothe hirer. The car was 
delivered to the respondent on payment of Rs. 50 in 
cash and Rs. 950 by means of a cheque. Within 3 
days the respondent found out thatthe car had 
defects and countermanded payment of the cheque. 
The appellant sued for Rs, 950 on the basisof the 
cheque: 

Held, that the condust of the appellant in seizing 
the car amounted to a cancellation of the agreement 
and the appellant was. not entitled to claim anything. 

Held, further as there was a totalfailure of con- 
sideration a suit on the cheque was alsonot maintain- 
able. COMMEROIAL REDIT OorporaTion LTD. v. 
MOHAMMAD IDRIS 3 Lah, 484 
Husband and Wife—Custody of wife,suit for—Whe- 

maintainable when conjugal rights have not been 

-enjoyed previously. = wd 
„A suit for custody of the person of a wife is 
maintainable even though conjugal rights may not 
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have been enjoyed at a previous time. VITHI v. 
Parku TELI Nag 226 


Hyderabad Civil Procedure Code (Act II of 
1323-Fy, ss. 286, 524—S. 286, if relates only to 
e the court passing decree—Stay of execution—When 
to be granted, 
Section 266, Hyderabad Civil Procedure Code, 
relates only to thecourt which passed the decree. 
Where it is not proved asa fact that the property 
in dispute isto be sold wrongfully in execution of 
the decree, an order under s 524, Hyderabad Civil 
Procedure Code, should not be passed. When proper 
security is given,the High Court may, however, stay 
execution, in exercise of their inherent powers, 
NASIRUDDIN GHALIB v KISUANJEB MAHADAVJER 
Hyderabad 49 F B. 


Hyderabad Evidence Act li of 1313-F), s. 60— 
Document, proof of—Attesting witnesses--Execution 
of document— Proof as to, how tobe adduced 
Under s. 60, Hyderabad Evidence Act, asfar as 

possible, a document is to be proved by attesting 

witnesses, but if it is not possible to do soor the 
document is unattested, is may be proved by other 
evidence, ` 

‘Execution’ of a document does not mean only 
subscribing signature to a document. 

execution, the cireumstances under which the- 

document is alleged to be executed must be proved 


- specifically.. VARAL KISTAYYA v. DINSHAWJI DADABHOY 


Hyderabad 224 F.B, 


Hyderabad Limitation Act, 1332 F. Arts. 158 
159—Ezxecution sale by Receiver—Application by 
purchaser for delivery of possession—Application 
consigned to records —F'resh application— Limitation. 
A Receiver resold certain properties in execution 

of a decree and the sale was confirmed on 25th 

Dai 1331 F. The purchaser put in some applica- 

tions for delivery of possession; the application 

filed on 15th Dai 1334 F was consigned to the re- 
cords ås the file was with the Receiver Subsequently 
another- application was filed on 2nd Farwardi,1335 

F in. the form of a memo : : a 
Held, “that limitation had to be reckoned -from 

15th’ Dai 1334 F whether the case was governed by 

Art. 158" 0r159 of the Hyderabad Limitation Act, 

and in any event the application was not time-bar- 

red. LatiruppIN v VaLuasHpss Hyderabad 342 F. B. 

Income Tax Act (XI of 1922), ss 3,22 (2), 66 
(2), 66 (3)—Letters Patent (Lahore), cl. 29— 

_ Assessee notentering all transactions in year of 
account— Finding that assessee's system of accounting 
required further entries of income-—Whether finding 
of fact— Order rejusing to require Commissioner to 
state case—Legality — Assessment of flat rate— , 
Principle not attacked—Question whether rate was 
excessive, nature of—Income Tax Officer's power to 
determine rate—Order refusing to require Commis- 
sioner to state case. 

In response to a notice from the Income Tax 
Officer, the assessee made a return showing his total 
income received during the previous year to have 
been Rs. 9,167. The Officer called for evidence in its 
support, From the assessee's business books it ap- 
peared that thesalestherein récorded for the year in 
question produced only Rs. 4,37,339, there having 
been omitted all record of some further sales effect- 
ed during the yearfor an aggregate purchase price 
of Re. 90,618. “These further sales were not brought 
into charge until after the expiration of the previous 
year. With these sales included in that year, the 
agssessee’s total sales forthe year.- amounted to 


‘ 
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. Rs. 5,27,958 and on this basis he was assessed The 
Income Tax Officer in order to arrive at the assessee's 
profits from his business, applied a flat rate of 324 
per cent. to the above sum as no prdfit and logs 
accounthad been prepared by the assesseeand the 
rate of profit could not be deduced from his books. 
The assessee's appeal tothe Assistant Oommissioner 
having been dismissed, the assesses applied to the 

eCommissioner to refer under s 66 (2) tothe High 
QOourt the questions of law involved in his objections. 
The Commissioner held that the objections related 
to questions of fact only and no question of law was 
involved. The assessee then applied to the High 
Court praying that court to order the Commissioner 
to refer to it certain points of law. The High Court, 
holding that the findings as to the assessee’s system 
of accounting were findings of fact, dismissed the 
petition. On appeal tothe Privy Council: 

Held, (i) that the finding of the Income Tax Officer 
and the Assistant Commissioner in its essential sub- 
stance, was that the appellant's system of accounting 
by whatever name called, required the inclusion (in 
his accounts of 1926-27 of the Rs, 90,618 referred to, 
and the only question open to judicial determination 
was whether there was any evidence before these officers 
upon which they might so find, and that such evie 
dence was not wanting; 

(ii) that as the principle of assessment ata flat rate 
was not contested, its amount, it was for the Income 
Tax Officer to determine. Mian Fgroz SHAH v. INCOME 
Tax COMMISSIONER, PUNJAB & N. W. F. Provinos, 
LAHORE P.C. 686 

ss. 6, 9, 12—Allowances — Expenditure 
incurred solely for earning such income'—Expen- 
diture incurred before yearof assessment—Whether 
deductible—Lease for erection of buildings— Assess- 
mentof rents received by lessee from leuse of 
buildings—Cost of erection, whether allowable 
deduction—Proper mode of assessment. 

Undersub-s. (2) of 8.12 of the Income Tax 
Act, the allowance for any expenditure incurred must 
be an allowance for expenditure incurred in the year 
in respect of which the income, profits and gains 
forming-the basis of the assessment arose. There can 
no justification for deducting from the préfits and 
gains something in respect of expenditure, whether 
it be regarded as capital expenditure or not, which 
occurred many years before. g 

The assesses took a lease from a Cantonment 
Authority fora period of thirty years. Under the 
terms of the lease he had to erect certain permanent 
buildings which would become the property of the 
lessors on the determination ofthe lease. He erected 
the buildings and received rents from third persons 

.to whom he had leased the buildings. In computing 
the tax payable by the assessea in respect of the 
rents so received the assessee claimed that allowance 
should be made for the expenditure incurred by him 
in erecting the buildings. On a reference by the 
Commissioner of Income Tax, the High Oourt held 
that the assesses was entitled to a deduction 
of the cost of erection from the rents in 
order to ascertain the taxable amount and that the 
deduction for the year of assessment should be one- 
thirtieth of the amount expended in erecting the 
buildings. The commissioner appealed: 

Held, by the Judicial Committee (reversing the 
decision of the High Court) thatthe assessee was 
not entitled to the deduction claimed inasmuch as the 
expenditure for erection of buildings was not inteurred 
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in the year in respect of which theincome sought to 
he assessed arose but occurred many years before, 
Quere.—W hether s. 12 is the proper section of the 
Income Tax Act under which income of this 
nature should beassessed (OOMMISSIONER oF INcoME 
Tax v. Basant RAI-TAKHAT SINGH P. C. 344 


88. 8,10—Government of India Notification, 
dated 25th August, 1925—Income-tax Manual, para, 
17-A—Co-operative Societies—Exemption of ‘profits’ 
from tax—Interest derived from Government 
securities, whether profits—Liability,to be assessed— 
‘Profits’ and ‘income’, distinction between. 

The main objects ofa Co-operative Society as 
set out inits bye-laws were (1)to collect funds for 
financing Co-operative Societies, (2)to serve as the 
Provincial Apex Bank for the province of Madras, 
9 to purchase and sell Government Promissory 

otes, and (4) to carry on general business of bank- 
ing not repugnant to the provisions of the Qo- 
operative Societies Act and the rules framed there- 
under for the time being in force. The Society 
derived its income (1) from interest on the loans and 
advances made mainly to Central Banks and deposi- 
tors, (2) from interest on investments in Government 
securities, (3) from interest on deposits, and (4 
from commission and fees, The Society claime 
that the purchase and sale of Government Promissory 
Notes was part of the business of the society and 
that having regard tothe Notification of the Gov- 
ernment exempting the profits of Co-operative Socie- 
ties from income-tax, the interest derived from the 
Government securities was not liable to be assessed. 
to income-tax : 

Held, that the interest derived from Government 
Securities was not ‘profits’ of the society within the 
meaning of the notification and was, therefore, not. 
exempted by the said Notification from liability to 
be assessed to income-tax. 

Interest on Government securities has always to 
be taxed under s, 8, and profits of a business under 
s. 10 of the Act, and it is the “profits ” alone that 
the notification. 

Per Beasley, C. J.—The words “income " and “ pro» 
fits and gains ” have been used in the Act to denote 
distinct subject-matters of taxation; for example, 
the word “income” is used’ with reference to 
“ salaries,’ “interest on securities °“ and “ proper- 
ty” and the words “ profits and gains’' with refer- 
ence to “business” and “ profession ". ` 

When there is a specific provision for the taxation, 
of a particular kind ofincome the circumstances in 
which that income might have been received are 
irrelevant and do not authorise the utilisation of 
another provision to tax it. Mapras PRrOvINGIAL Oo- 
OPERATIVE BANK v OOMMISSIONER OF INCOMR-TAX, 
MADEAS Mad. 422 F, B, 


s. 10 (3)—Capital borrowed and capital 
contributed—Whether different—Capitalist partner 
advancing money to firm on condition that interest 
would be paid to him irrespective of profits— 
Allowance for interest paid on such capital, if 
claimable, g 
There is nothing ins. 10, sub-cl. (3) to suggest 

that interest paid on the initial capital invested in 

a firm canndt be the subject-matter ofan allowance. 
Where, therefore, a capitalist partner advances 

money tothe firm on condition that interest wonld 

be paid to him, whether the business of the firm 
results in profitor not and isin no way madede- 

a... vee 
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pendent on the profitifany earned,the firm is en- 
titled to claim an allowance for the interest paid on 
such capital It is immaterial whether such capital 
- was advanced as initial capital or subsequently. No 
distinction can be drawn between capital borrowed 
and capital contributed ; capital contributed by a 
: capitalist partner is only capital borrowed from him 
by the firm. COMMISSIONER or INCOME Tax, BOMBAY v. 
_ TRIBHANDAS Sind 353 


——5. 26 (2), as amended by Act Ill of 1928 
— Where atthe time of making on assessment under 
s. 28°, meaning of —‘Succession’, what amounts to— 
Tests. 


The expression ‘where at the time of making an. 


assessment under s. 23' in s. 26 (2), 
Act, as amended in 1928, merely means 
time comes to make an assessment’, 

The words “ succeeded in such capacity by an- 
other person" ins 26 (2) mean that ifthereis a 
business, profession or occupation which was -for- 
merly carried on by a person and that property 
has been taken over directly by another person who 
continues the business that transference of ownership 
whether it be by operation of law, by transfer inter 
vivos, it is a succession, The real test of whether 
there has been a succession or not isto be decided, 
by an examination of the business. 

Where there has been no change in the character 
of a business, or any change in the character of its 
management, nor has the business been wound up 
and restarted, but the business is continued after a 
change of ownership in the business, there is a succes- 
sion to the business within the meaning ofs. 26 (2). 
MAHARAJADHIRAJ oF DARBRANGA v. OOMMISSIONER OF 
Income Tax Pat. 354 


88. 52,66 (2)—Revised return—Question if 
assessee is guilty under s. 52—Whether canbe 
referred to High Court—Plea of benami investment 
—Onus of proof on assessee—No question of 
law raised—Reference, if competent.. 
The question whether afterthe filing of a revis- 

ed return the assesses can be deemed guilty under 

s. 52, Income Tax Act,‘ cannot be referred to the 

High Court under s, 66 (1). 

“No reference canbe made to the High Oourt of 

any question arising out of an order under s. 52 

passed by an Assistant Commissioner, whether the 

order is contained in the orderin appeal, or whe- 
ther it is ina separate proceeding. 

The assessees admitted that certain amounts had 
been received by them from third parties by way 
ofinterest. But they pleaded that though the invest- 
ments stood intieir names, the money was really 
money belonging to theirsister and had been in- 
vested on her behalf : 

Held, (1) that the onus lay onthem to provetheir 
plea and thatthe Income Tax Officer could hold 
that the evidence produced by them was not 
sufficient to discharge the onus of proof which lay 
on them; - i 

(2; that it was open to the Income Tax Officer to 
find that anagreement or admission relating to the 
past and produced to prove their plea was not 
sufficiently proved to be a genuine transaction and 
that in rejecting the document, he was not viclating 
any ruleof law; 

(3) that there being no point of law involved the 
reference was incompetent, In re NARAIN Das-Monan 
-LAL or Bansres ‘All, 144, 


Income Tax 
‘where the 
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Indian States Protection Against Disaffection 
Act, 1923, 88 3, 5. SRE ORIMINAL PROOEDURE CODE, 
189x, s 503 (2) 510 

Injunction— Right of public to use public thorough- 

9 fare—Réstriction of general right by issue of perma- 

nent injunction onany particular individual— 

Legality of. 

There isno doubt thatthe public generally has 
aright to use a public thoroughfare-and a Court 
will not be justified in restricting that general 
tight by the issue of any permanent injunction to 
any particular individual. Where it has been 
established that the processions complained 
ofaretaken out under license%from’the authorities and 
itis for the authorities to impose such conditions as 
may be deemed necessary for the safeguarding of 
the public peace and the freedom of every indivi- 
dual to use the public thoroughfares without any 
improper obstruction, a refusal to grant an injunc- 
tion restraining an individual from the use ofthe 
public thoroughfare, is not open to question. 
OHANDAN v, GHULAM RASUL eLah 39 
Insolvency—Composition deed—Trustee entrusted 

with assets for payment tocreditors—Balance left 

after payment—Whether can be paid to insolvent. 

Where under a composition deed, a trustee was 
entrusted with the assets ofan insolvent firm for pay- 
ment to creditors and after such payment, a balance 
was left in his hands, some of the creditors not having 
made demand, and the insolvent firm sought for pay- 
ment of that balance : 

_ Held, that the High Qourt had power to order the 
Official Assignee as trustee, to pay the balance to the 
insolvent as prayed for. ParEsHRAM v  OFFIOTAL 
ASSIGNEE oF CaLouTTa Cal. 216 
Interpretation of Statutes—Bye-laws or regula- 

tions framed under a Statute, 

Where there isa competent authority to which an 


Act of Parliament entrusts the power of making 
regulations, itis for the authority to decide what 
regulations are necessary; and an regulations 


which they may decide to make should be. support- 
-ed unless they are manifestly unreasonable or 
unfair. S, R., VARMA V, EMPEROR Cal.198 

——— Statutory provision in effect on date of 

transaction—Subsequent repeal—Effect of. 

Where a provision ofan enactment isin force when 
a transaction is effected, any subsequent repeal of the 
provision will not affect the merits, rights or liabilities 
of the parties as on the date of the transaction. 

SUNDARBAI Sita RAM v. MANOHAR DHONDU Bom. 781 
——— —Technical language. . 

When the Legislature uses technical language in its 
statutes, it is supposed to attach to it its technical 
meaning unless thecontrary manifestly appears. 
MAKHAN LAL LAHA v. NAGENDRA NATH ADHICARY < 

Cal. 812 ib) 
--Two constructions possible—More reasonable 
construction to be preferred. 

Although itis true thatif onthetrue construc- 
tion of a Statute notexcluding a taxing Statute, a 
lacuna or defect appears, ifisno part ofthe duty 
of the court to supply the deficiency, yet in 
choosing between two competing constructions, each 
of them possible, it is not irrelevant to consider 
that one of them is consistent) with the obvious 
purpose of the Act, while the other would render 
the Statute capricious or abortive. O. T. MUDALIAR V, 
Maymoy MUNICIPAL COMMITTEE Rang 159 

Words admitting of only one meaning-— Con» 

struction. : s 

It isa well-established principle of interpretation 
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of Statutes that when the words of a statute admit 
of but one meaning the court is not at liberty 
to speculate on the intention of the Legislature and 
to construe them according to its own notions 
of what ought to have been enacted. Nothing 
could be more dangerous than to make such conside- 
rations the ground for construing an enactment that 
ds unambiguous in itself To depart from the 
meaning on account of such views is, in truth, not 
to construe the Act, but to alter it. But the busi- 
ness of the interpreter is not toimprove the Statute, 
it isto expound it. The question for him is not 


what the Legislature meant,jbut what its language - 


means, 4,6, what the Act has said that it meant. 
To give aconstruction contrary to, or different from, 
that which the words import or can possibly import, 
is not to interpret law, but to make it. Sursr v. 
EMPEROR Lah 965 


Jalns -Parasnath hill, whether debutter—Erection 
of dwellings for pujaris and pilgrims, whether 
interferes with worship—Injunction ~Alteration of 
footprints by swetambaris—Digambari'’s right to 
sue—Cause of action—Limitation—Alteration, whe- 
ther a continuous wrong—Limitation Act (IX of 
1908), s. 28, Arts. 86, 120. 

The Parasnath hill is not the debutter property 
of theJain dieties but the property of the Raja of 
Palgunj. 

Though eating and drinking, spitting and the 
offices of nature, and many other things which are 
unseemly and irreverent acts ina place of worship 
are naturally and properly prohibited in the ancient 
Ashatana of Jain temples these rules can 
only be applied by analogy toa vast expense like 
Parasnath hill, and must be subject to reasonable 
modifications in practice, 

Erection of dwellings for pilgrims and temple 
servants on the top of the hillinstead of requiring 
them to make the long ascent and descent every 
day, to build dharmasalas or rest houses for 
pilgrims, and to station sentries and night watchmen 
on. the hill cannot be treated as acts interfering 
with the rights of «digambaris to worship or 
the hill. aos `> $ 

Where the swetambaris made alterations in the 
‘charans’ (foot prints) in the shrines which were 
worshipped by the Jains: 

Held, in a suit bythe digambaris, that there was 
a wrong of which the digambaris were entitled to 
complain and further that it was a continuing wrong 
for purposes of limitation. HUKUM Onanp v. MAHARAJ 
BAHADUR SINGH ` ` P ©. 346 


. Joint decree— Decree for possession in favour of 
two plaintiffs against defendant— A ppeal—Dismissal 
of appeal as against one plaintiff—Appeal, if can be 
proceeded against the other 
A joint decree was passed 

plaintifs declaring their title to a share of a certain 
jama and giving them possession, against D who 
appealed agains: the decree. The appeal was dis 
missed as against one of the plaintifis for non-com- 
pliance with a certain order of the court: 

Held, that the appeal failed as a whole and that it 
could not be proceeded ‘against the other plaintiff 
alone. DWARIKANATH Par v, KRISHNA BARAI 

Cal. 814 
Jurisdictlon—Civil and Revenue Court—Poramboke 

“ -—Entry of land in settlement register as catile 

atand—-Whether -` amounts to grant—Power of 


in favour of two ` 


GENERAL INDEX. li 


durlisdictlon—concld. 


Government to assign such land—Jurisdiction of 

Civil Court. 

The registration ofaland as cattle stand in the 
settlement registers does notimply any grant and 
there is nothing in law to warrant the view that 
once it has been registered as cattlestand, Govern- 
ment can only transfer it provided they do not 
prejudice the rights of the villagers by diminish- 
ing the cattle stand ground beyond what is requir- 
ed The Revenue Officials must be left to their 
own judgment in such matters and their judgment 
cannot be questioned by the Civil Courts, RUDRAPPA 
Nayak v. Dasan Mad. 20 

Suit for possession by heir—Deceased holding 
under hereditary lease and not hawmg under- 
proprietary rights—Civil Court, if has jurisdiction 
to entertain suit, 

A suit for possession of land held by the deceased. 
father of the plaintiff, cannot be instituted in the 
Civil Court if the deceased did not possess under- 
proprietary rights but only held under a hereditary 
lease. Bisxu Nats Saran SINGH v. JUGRAS KUAR 

Oudh 967 

Land Acquisition Act (| of 1894), s. 16— Land, if 

vests in Government free of encumbrances—Acquisi- 

tion after sale—Auction-purchaser, if entitled to 
compensation. 

Under s. 16 ofthe Land Acquisition Act on the 
Collector taking possession of land after making an 
award under gs, li, the land vests absolutely in 
Government free from all encumbrances. 

But wherethe Collector's award is made and 
possession taken after the revenue sale, the auction- - 
purchaser isentitled tothe compensation. NRISHINHA 
OBARAN v NAGENDRA BALA DEBEE Cal. 743 
———ss. 30, 54— Compensation—Order, of 

apportionment—A ppealability asa decree 

A decision on the question of the respective in- 
terests of the claimants in the compensation award- 
ed ina reference under s, 30, Land Acquisition Act, 


is appealable as a decree and not as an award 
unders 54 of the Act, RAGHUNATHDAS v. DISTRICT 
SUPERINTENDENT oF POLIOE, Nasik Bom. 710 


Land Redemption and Foreclosure Regulation 
(XVI! of 1806)—Mortgage—Sub-mortgagee—Right 
to make foreclosure — Proceedings — Mortgagee 
rights, whether ‘land’ —Invalid foreclosure proceeding 
—Suit to enforce original mortgage—Amendment, 
propriety of. 
Mortgagee rights in land are immoveable property 
and Regulation XVIL of 1006 applies to such rights. 
Where a sub-mortgagee purported to foreclose his 
mortgage under Regulation XVIlof 1806, and insti- 
tuted a suit to enforce the original mortgage but it 
was found that the foreclosure proceedings were 
illegal and void and the plaintiff sought to amend 
the plaint soas to basethesuit on the sub-mort- 


age : 

ald, (i) that Regulation XVII of 1806 was applicable 
and that as the foreclosure proceedings under the 
Regulation were defective the plaintiffs had not 
acquired the rightsof the original mortgagee; 

(ii) that the amendment must be refused on the 
ground that the cause of action would be totally 
different. MAHESHA Mat v. NATHA MAL Lah; 390 
Land Revenue Sales Act (X! of 1859), s. 29. 

See CRIMINAL PROCEDURE CODE, 1898, 5 146 708 
Landlord and tenant—Agreement between—Whe- 

ther should be of a legally binding nature. > ' 

Even if the entire holding istransfersed, neither 
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the original tenant nor his transferee is liable to 
ejectment provided the tenant continues to occupy 
some portion ofthe land by virtue of some sort of 
agreement between him and his transferee. But in 
order that the position of a tenant and his trans- 
feree may be safeguarded as against the landlord, 
it is not necessary that the agreement between 
them should be of a legally binding nature. PRATAP- 
OHANDRA GSosH v. RAMANIMOBAN GHOSH Cal.131 


Lease—Option of renewal— Time for 
exercising option not fixed—Continuance of lessee 
in possession—Determination of lease—Landlord, 
whether bound to give notice totenant to exercise 
option of renewal—Proclamation, sufficiency of— 
Bengal Tenancy Act (VIII of 1885), s. 89—Mere 
non-payment of rent, if indicates intention to 
abandon tenancy. 

Where an original lease contains a renewal clause 
with no term fixed, and thelessee continues in posses- 
sion after the expiry of the original term, the mere 
fact that the original term has expired, in the absence 

“of any circumstance suggesting a waiver or refusal, 
ought not to be regarded as determining the relation- 
ship between the parties. Before the landlord can 
treat the lease as determined and grant a fresh lease 
to a stranger, the landlord should give notice te tbe 
original lessee to exercise his option of renewal. 
Proclamation inviting people to take fresh settlements 
may not be sufficient. 

Non-payment of rent by itself does not indicate an 
intention on the lessee’s part to abandon the tenancy. 
Hemanta KUMARI v. SEFATULLA Biswas Cal. 889 


——_——-Oral contract to reduce rent—Realisation of 
rent at reduced rate—Suit for original rate of rent 
—Maintarnability—Plea of part performance, 

In a suit for rentit was found that there was 
an agreement in the year 1906, to reduce the 
rates of rent payable by the tenant according to 
the original settlements of 1842. In consonance 
with the agreement of 1906, rents at reduced 
rates were realised till the agreement of 190d 
was ratified and superseded by an oral contract in 
the year 1920, for reduction of the rates of rent. 
Rent was realised atthe reduced rate for more 
than from 1316 to 1332 B.E. and the defendants 
had not made any demand forgetting paittas: 

Held, that though the verbal contract of 1920 
was defective it was nevertheless an existing con- 
tract at the date of the institution of the suit as the 
right to obtain specific performance of the contract 
was not barred at that date, there having been 
no demand of pattas, and asthis contract had been 
partly performed by realisation of reat at reduced 
rates the plaiutitis hadno right to realise rent at 
the rates mentioned in the kabuliyats of 1552. 

Quere;—Whether the plaintiffs will be entitled to 
realise rent at the rates mentioned in the kabuliyats 


of 1882, afterthe defendants’ rightto obtain speci-~ 


fic performance of the contract of 1920, was barred by 


limitation. SATYANIRANJAN Ve HABIBAR SoBHAN 
í ` Cal. 598 
Reni suit—Subsequent suit yor ejectment— 





Distinct causes of action—Former suit, if bars 
i ihre Procedure Code (Act V of 1908), s. 11, 
. LI, r. 2, 

A tenant fell into arrears with his rent and the 
plaintiff maintained a successful action against him 
for two months’ rent. The two months’ rent then 
in arrears was from 9th February to 9th May, and 


` 
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the suit was decreed on 25th May. On the lst 
June, 1932, plaintiff sued for ejectment of the 
defendant, the plaint setting out that the defendant 


ehad leased his land and that he had given him 


one month's notice, on 18th April, 1932, to quit 
on 3lst May, 1932. This second suitfor ejectment 
was dismissed on the ground that in the former 
suit the landlord had not obtained leave of court 
to bring a suit for ejectment: . 

Held, thatin the suit for rentall that the plaintiff 
had to prove wasthe lease and the non-payment 
of rent, on proving that he was entitled toa decree 
for rent. Inthe second case what hehad to prove 
was the lease, the service of a valid notice to quit 
and non-compliance with that notice. Therefore 
the evidence necessary to prove the two cases was 
not the same and hence the former suit was not a 
bar to the latter. . 

Held also, that the plaintiff's cause of action in the 
second case was not complete until after the de- 
fendant had failed to comply with the motice to 
quit and that notice did not expire until after he 
had obtained his decree in the first case. 

The claim for rent is a distinct cause of auction 
from that for the recovery of possession—the former 
arising whenthe rent accrues due and the latter 
when the tenancy determines. M, R. M. A. CHETTYAR 
Fiem v. AH Warne Rang. 751 
Surrender—Mere execution of deed— 

Sufficiency of—Complete intention to surrender, 

necessity of—Fraud, if makes surrender voidable 

or void, 

A surrender is not effected merely by the execu- 
tion of a deed unless the deed is executed with a 
complete intention to surrender. Where a deed is 
executed months before there was any talk of sur- 
render between the landlord and tenant, the execu- 
tion of the deed does not constitute surrender. 

Fraud will make asurrender voidable and not 
void but no suit is necessary to avoid it. JAGAT- 
BANDHU DUTTA v. SHAYAM CHAND BHOLE Pat. 946 
Lease—Covenant for payment of one-fourth price 

on transfer—Validity—Nature of the covenant— 

Transfer without payment —Purchaser in rent execu- 

tion sale—Power to eject transferee—Right, title 

and interest of debtor, meaning of. 

Where ina lease deed there was no restriction as 
to transfer but there was a stipulation that the 
transferee will have to pay a chouth and thatit it 
was not paid the transfer would be invalid : 

Held, that the covenant was a valid one and 
would run with the land and remain operative 
during the entire period of the lease. 

Held, also that when the leasehold is transferred 
without payment the lessor could treat the purchaser 
as a trespasser, 

Where sucha leasehold is purchased in execution 
of a rent decree obtained against the original 
lessee by the lessor and ignoring the transfer made in 
the meantime, the purchaser has the right to eject the 
transferee. 

The terms ‘right, title and interest of the debtor’ 
as used in a sale certificate must be construed with 
reference to thecircumstances under which the sale 
took place as wellas the proceedings leading up to 
the sale. Napsan SARDAR v NEBURALI MOLLA 

Cal 764 

Legal Practitioner—Costs—Altorney’s lien—Non- 

payment of costs—Documents and papers— Whether 
can be retained until costs are paid. 
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It isthe primary right of every litigant to employ 
any attorney he likesand to change him fpr another 
attorney in the course of the same proceeding if hee 
so wishes, provided thathe doesnot thereby cause 
delay or injustice to any other party or inconvenience 
to the court If he has not paid costs to the attorney 
whom he wishes to discharge, that would affect 
Ms right toobtain papers and documents on which 
the attorney might claima lien for his unpaid 
costs and it isnot open to an attorney to say 
that his client shallcontinue to employ him in the 
Suit or proceeding until allthe costs due to him 
are paid, The attorney, however, has alien on the 
papers and documents of the client in the case and 
non-payment of attorney's costs only affects the right 
of the litigant to obtain such papersand documents. 
DHARAMDAS Kaonupas v. KAOHUDAS MAKANJI 

Bom. 628 
Letter purporting to be instructed by client— 

Presumption thatit is written under instructions— 

Rvidence Act(I of 1872), s. 114, illus. (Ê). 

Where ina letter written by a Pleader on behalf 
of his client the exactamount due was not ad- 
mitted but it was admitted that goods had been 
bought and not paid for in full and the letter ends 
with a definite promise to pay whatever may be 
found due before a certain date: 

Held, that the letter constituted an acknowledg- 
ment of liability and a promise to pay before the 
date specified, 

When a member of the Bar writes a letter pur- 
porting to be instructed by a client, it is tobe pre- 
sumed, until the contrary is proved, that the letter 
is written under instructions, Hamipa Br v. ABDUL 
QAFFAR ` Rang. 996 
Legal Practitioner’s Fees Rules (C P), rr. 6, 8. 

SEB PLEADERS FEE 379 


Letters Patent (Cal.) (1865), cl. 12—Discretion, 
under, exercise of, : 

If a suitis properly framed, so as to embrace 
land partly within and partly without the local limits, 
itis in all casesa question of the discretion of the 
courtand if the court exercises its discretion in 
favour of entertaining the suit, the jurisdiction cannot 
be questioned. The court's discretion to grant leave 
under cl, 12, Letters Patent (Oal.),is not necessarily 
ousted by the fact that some of the defendants are 
interested only in lands outside the jurisdiction. 
SURENDRA KRISHNA Roy v. JSHWAR BHUBANESHWARI 

Cal. 792 

Letters Patent (Lah), cl. 10—Order of Single 

Judge made in discretionary matters—-Appeal— 
„Interference. 

Though an appeal may lie from an order made 
by aSingle Judge in the exercise of his discretion 
the fact thatthe making of the order was a matter 
of discretion may be a good ground for refusing 
to exercise the appellate jurisdiction. Prem Kaurv. 
Banarst Das Lah 672 
—————61, 29, Sen Income Tax Act, 1922, ss. 3, 22 

(2), 66 (2), 66 13) 686 
Limitation Act (IK of 1908), s. 5, Sze Czvi 

PROCEDURE Cope, 1908, ss. 100, 105 133 
————S. 5, Sez Orv Procepure Cope, 1908, O. 

XLVI, 2.1 
—~—— S. 5 —Carelessness of Pleader--When sufficient 

cause for extension of time. 

Whether a litigantis entitled to an extension of 
mitation owing to a mistake of his Pleader must 
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depends entirely on the circumstances of the case. 
He is not precluded from showing that he acted on 
the.advice given him by his Pleader, but that advice 
must be honest advice arrived at after study of the 
case He is not eatitled to extension of time if the 
advice of the Pleader was given recklessly and 
carelessly. NARESHWAR v. CHABILDAS Nag. 41 
—-—$ 5—Mistake of law. 

A mere mistake in law is not per se sufficient for 
asking the court to exercise its discretion under 
s 5, Limitation Act. SECRETARY or State v Hinpusraan 
Co-opgRative Insurance Society LTD Cal. 561 
——-— S, 5—Sufficient cause—Mistake of Counsel, 

A legal adviser’s mistake to justify extension of time 
must be a bona fide one, that is, it must be done with 
due care and attention. Urram OHAND v. Visman Das 
BHAGWAN Das Lah, 627 

ss. 5,18—Re-opening of ex parte decree— 

Applicability of s. 5—Fraud, when affects limita- 

tton—Application to set aside ex parte decree time- 

barred—Court re-opening decree—Bxercise of 
jurisdiction not vested by law—Revision. 

Section 5, Limitation Act,does not apply to ap- 
plications for re-opening an ex parte decree. 

Fraud afiects limitation only when that fraud 
prevents a person from knowing of his right or the 
title on which his right is founded. 

Where a Judge who had before him an application 
for re-opening an ex parte decree which on the 
face of it was time-barred and which he recognized 
as time-barred, allowed an extension of time : 

Held, that in re-opening thecase he exercised a 
jurisdiction which he had not got, and that the 
order re-opening the case should be set aside, 
RAMANATHAN OHETTYAR v. RALDEO SINGH Rang 980 
— — 5, 6. Sze Crvin Procepurz Copr, 1908, O. 

XXXII, x, 10 768 
-~——— sS. 14. Sez Crvm Procepure Cope, 1908, s. 10 

56 
S.14—Institution of suit in wrong court— 

Ezelusion of time—Tests of bona fides—Instituting 

suit for one's own convenience, effect of. 

If two courts have jurisdiction to try a suit it is 
initially the privilege of the plaintiff to decide in 
which court he would file the suit und the exercise 
of this option by filing it in a particular court does 
not affect the question of jurisdiction or his bona 
fides. The mere fact, therefore, that the plaintiff 
instituted the suit in the Civil Court at a certain 
place because it was convenient for him to do ao, 
does not indicate that he did not institute the suit 
in good faith Buaewan Dasv TIKAYA Raw 

Lah. 184 


—-——8. 14—-Time spent in arbitration proceedings 
subsequently set aside by court, whether ean be 
deducted. 

Ina suit brought in a Oivil Court the time taken 
in previous arbitration proceedings relating to the 
subject-matter of thesuit cannot be excluded forthe 
purpose of computing limitation under s, 14, Limita- 
tion Act. 

Arbitrators are not a court within the said section 
and further the decree of a Civil Court that an 
award delivered by arbitrators is not valid and 
binding does not deprive the arbitrators of their 
jurisdiction and the cancellation of the award cannot 
be considered a cause of alike nature within the 
meaning of a. 14, 

A question of limitation, which arises from the 
facts of the case, can be raised at any stage of the 
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proceeding and, if so raised, must be considered and 
decided by the court. MAHARAJ SATU KRDARNATH 

Nag. 948 

~ 8.14 (2)—High Court judgment—Dismissal 

of appeal to Privy Couwncil—A pplication for review 

Extension of time—Period between granting of 

leave to appeal and judgment'of Privy Council, 

whether may be excluded—Civil Procedure Code 

(Act V of 1908), O. XLVII, r. 1—Application for 

review, whether lies after appeal is dismissed. 

The High Oourt delivered judgment on 25th 
January, 1929, in favour of the opposite party. The 

etitioner who came to know of the error, immediate- 
y applied for leave to appeal to the Privy Coun- 
cil on 22nd April, 1929, and leave was granted on 
2nd July, 1929. Their Lordships of the Judicial 
Committee held on 20th March, 1931, that no appeal 
lay. The petitioner having come to know of this in 
the first week of May, 1931, filed an application for 
review of the judgment of the High Court on 12th 
June, 1931: : 

Held, (i) that the petition was barred and that 
the period between the judgment of the High Court 
and the application for leave to appeal could not be 
excluded unders 5, Limitation Act; 

(xi) that the period between the granting of leave 
to appeal and the Privy Council judgment could not 
be excluded under s. 14 (2) as there were no grounds 
for believing that an appeal lay to the Privy Coun- 
cil as a matter of law. SECRETARY or S1ate vy HINDU- 
STHAN CO-OPERATIVE INBURANOE SOCIETY LTD 


Cal. 561 
8.19. Sze Promissory NOTE 130 
——_——8.19—Acknowledgment, if should contain 


admission that certain definite amount is due. 

An acknowledgment need not contain an admis- 
sion that a precise sum is owing but an acknow- 
ledgment that something is or may be due is suffi- 
cient, HAMIDA Bry, ABDUL QAFFAR Rang. 996 

$.19-—President of Committee authorised to 
purchase goods—Authority te acknowledge. 

Where the President of a Oommittee is authorised 
to purchase goods, he has equal authority to 
acknowledge and such authority need not be express. 
BRIVILLIPUTUR MUNIOIPAL COUNOIL V. ARUNACHALA 
Napar Mad. 784 


S. 19—Railway Company writing to consignee 
that balance of sale proceeds is payable if accepted 
in full satisfaction —Whether operates as 

acknowledgment to save limitation, 

Where ina suitagainst a State Railway for com- 
pensation for non-delivery of certain property con- 
signed by the plaintiff through the Railway Admi- 
nistrations, the plaintiff relied, in order to get over 
the plea of limitation, ona letter from the Railway 
Company informing the plaintiff that a certain 
sum, namely, the balance of the sale procaeds of the 
property was payable to him on certain conditions, 
namely, that he would accept it in full satisfaction 
of his claim ; 

Held, that theletter could not be taken as an 
acknowledgment of any liability for the price of the 
goods or compensation for any wrongful detention 
or compensation for non-delivery. F, D. R. Foort- 
wEAR v. N W, RAILWAY - AN 1029 

s. 19, Expl. I—Acknowliedgment—Two pro- 
notes executed by defendant in favour of plaintiff 
—Suit on one—Admission of execution of two pro- 
notes in written statement—Whether constitutes 
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acknowledgment to save limitation for suit on other 

pro-note. 

Two prothissory notes were executed by A in 
favour of B. B fileda suitin respect of one of the 
promissory notes. A in his written statemnt ad- 
mitted having executed two promissory notes in 
favour of B but pleaded that thers had been an 
agreement between the parties by which B agreed, 
to accept a certain sum as the amount due to him on 
both the pro-notes and thata part of this amount 
had been paid. B subsequently sued on the other 
promissory note and to get over the plea of limita- 
tion relied on the written statement in the prior 


suit: : 
Held, that Expl. 1, to s. 19, Limitation Act, 
shows that forthe purposes of that section an 
acknowledgment is sufficient though it omits to 
specify the exact nature of the property or right, and 
that the written statement was a sufficient acknow- 
ledgment. RAGHUBAR DAYAL v BANWARI Lat 
LU. 903 
————$. 19, Sch. |, Art. 142—Trespasser declining 
to vacate land—Adverse possession, when arises— 
“Admission of trespasser —Whether gives further 
time to owner. : 
If an owner sues 12 years after dispossession 
from land he cannot set up admissions made by the 
trespasser as giving him further time in which he 
may bring his suit unless those admissions come 
within s 19, Limitation Act. Under Art 142, the suit 
must be brought within 12 years of dispossession. 
“When the trespasser asserts that he hasno claim 
as against the owner to possess the whole of the 
land, his possession is clearly adverse and 
it does not alter the nature of-- the dis- 
possession to admit thatin respect of a half share 
the title is with the person who claimsthe land when 
the dispossession continues against the will of the 
owner or partowner  NUTBIHARI Das v. BISHESH WARI 
Dees \ Cal.177 


————-88, 19, 20—Payment by debtor, without 
specifying whether it was towards interest or 
principal— Whether payment towards principal and 
saves limitation — Payment of part, whether 
acknowledgment of whole liability, 

- Where a debtor made a payment without specify- 

ing whether it was made towards interest or principal 

and the creditor appropriated it towards interest: 

Held, that the payment was not payment of inter- 
est as such and cannot save limitation and though 
it is in writing it cannot be assumed to be payment 
of principal so as to save limitation under s. 20 
Limitation Act. 

Where a debtor pays a certain sum of money to: 
his creditor, there may bean implied acknowledgment 
of the liability tothe extent of the amount paid. 
It cannot, however, be said that the remaining liabi- 
lity shown by evidence aliunde should be deemed to 
have also been acknowledged. Ram Prasap v. BINARK 
SAUKUL < Al. 899 


————-$. 20— Part payment—When extends period 
of limitation—Acknowledgment, if to be made within 
prescribed time. 

Under s. 20, Limitation Act, although part 
payment has to be made within the prescribed period 
the acknowledgment need not be made within that 
period It is the payment and not the acknowledg- 
ment which extends the period of limitation. The 
acknowledgment jis merely 4 matter of evidence and 
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it is sufficient if it is signed before the suit is 


commenced, VISHWANATH V, MAHADEO Bom. 990 
s S. 20—Payment by cheque, whether saves 
limitation — Mortgage — Possession not given— 


Appropriation of rent from tenants, whether saves 

limitation. 

Where a chegue isaccepted by the creditor and is 
| ben ang honoured, for the purpose of s. 20, 

imitation Act, the payment must be deemed to 
have been made by the debtor and it must fur- 
ther be deemed to appear in his handwriting by 
virtue of his signature and writing on the 
cheque. > 

Where possession of the mortgaged property 
was never given to the mortgagee by virtue of the 
mortgage-deed realisation of rent by the mort- 
gagee from the mortgagor's tenants would not 
save limitation under s. 20, Limitation Act. Dian 
Sines v. Davinpar SINGH Lah 641 





— s, 23, Arts. 36, 120—Alterations by 
Shwet&mbaris—Whether continuous wrong for 
Digambaries. SER JAINS 346 


mSS. 23, 29, See MADRAS ESTATES LAND ACT, 

1908, s. 45 963 
S 28—Scope of—Judgment, whether ex- 

tinguishes security. 

Section 28, “merely extinguishes the right 
to property when the period is dətermined for 
suits for recovery of such property, and in 
other cases though the remedy was barred the debt 
was not extinguished. PANDYA RAMSHANKER v, PANDYA 
QULAB SHANKER Nag. 736 
——— Sch. |, Art. 11. Seg OrvıL PROCEDURE CODE, 
1908, O. XXI, rr. 58, 63 993 

~- -——— Art 11—Execution — Objection by 
transferee allowed on the ground that there was 
no attachment—Suit by creditor ito declare transfer 
fraudulent—Limitation. 

The provisions of Art. 11 of the Limitation Act do 
not apply unless there has been an attachment 
in the manner prescribed by the Code of Civil Pro- 
cedure, even if anorder for attachment has been 
made, and the claim or objection proceeded upon the 
belief that there had been an actual attachment. 

Where anobjection by the son of the judgment- 
debtor was allowed on the ground that there was 
no attachment and the decree-holder filed asuit to 
have it declared that the transfer in favour of the 
objector was fraudulent: 

Held, the suit was governed by Art. 120 and not by 
Art, 11. Qasim ALI, KALYAN Das Lah 378 

—_ Art. 20. Sze Spzomio RELEF Act, 














1877, 8, 42, PROVISO 602 
Art. 31. Sz LIMITATION Act, 1908, 
* 8.19 1029 


Art. 31—-Government, if carrier. 
Although Government is expressly excluded from 
the definition of “common carrier” for the purpose 
of the Carriers Act, 1865, as Art. 31, Limitation Act, 
does not contain the expression “common carrier” 
but only “carrier” the article applies to suite against 
a State Railway. F.D R. Foorwzarv. N. W. RAILWAY 
i All 1029 





ene Arts. 31, 48, 49—Suit against 
Railway company — Delay in taking delivery — 

Position of carrier, whether that of bailee—Artiele 

applicable — Secretary of State, whether carrier— 

Art. 31, applicability of, to suits against Secretary 

of State—Carriers Act (III of 1865). 

Though by delaying taking delivery of goods the 
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liability of the carrier as a carrier cannot be continued 
for an indefinite period, and for the period following 
the arrival of the goods, if there be no delivery, the 
carrier's liability is that of a bailee and not that of 
a carrier, it cannot be held that after the goods have 
arrived the carrier becomes a bailee for the purpose 
of limitation and that Art. 48 or Art 49, Sch I, 
Limitation Act, could apply toa suit against the 
carrier. Articla3l applies to such cases. 

The fact that the Government is a “common carrier" 
within the meaning of the Oarriers Act (III of 1865) 
does not make the Secretary of State for India in 
Council incapable of taking advantage of Art. 31, 
Sch. I, Limitation Act, as Art. 3l refers to ‘carriers’ 
and not ‘common carriers’. ALAMGIR FOOTWAR AND 
Co.Jv. SEORRTARY oF STATE All. 703 


Sch. |, Art. 36—Liability of Master and 

Servant. 

Where certain persons employed in clearance 
work dispose of the silt by depositing it on the land 
of the plaintiff, their act will undubitably render 
the joint owners who have employed the persons, 
jointly and severally liable; and each act of de- 
positing silt affords the plaintiff a separate cause of 
action, the limitation in the case being governed by 
Art. 36, Limitation Act. MORUMAL JiomaL V Gopinp- 
RAM BIKHOHAND Sind 452 
—-~~-— ———-— Arts 48,49. Sse LIMITATION Act, 
1908, Sox, I, ART. 31 703 

——— Art. 75~—Bond payable in instal- 
ments—Default clause—Acceptance of overdue in- 
stalment,whether constitutes waiver—Cause of action 
when accrues—Limitation. 

In the case of instalment bonds payment and ac- 
ceptance of overdue instalmentscannot by themselves 
prove waiver, and the question whether there was 
waiver or not will depend on the attending circum- 
stances of the act claimed as a waiver in each parti- 
cular case. 

A bond for Rs. 450 payable in four instalments 
provided that the first instalment of Rs 100 was to be 
paid on 24th October,1926, with interest on the original 
amount of Rs 450 at the rate of 1 per cent. per mensem, 
Rs. 100 on 24th October, 1927, with interest on Rs 350 
at the higher rate of 1-8-0 per cent. per mensem, 
Rs 100 on 24th October, 1928, with interest on Re, 250 
at the rate of 1-8-0 per cent. per mensem, and the 
final balance of Rs. 1500n 24th October, 1929, with 
interest on that amount at 1-P-0 per cent. per men- 
sem. The bond also contained a provision to the effect 
that in the case of defaultof two successive instal- 
ments the whole amount became exigiole with com- 
pound interest. Two payments made in 1923 and 
one made in 1929 were accepted. The amount 
was credited towards the first instalment, The 
substance of the entry was not communicated to 
the debtor. In a suit broughtby the creditor on the 








bond: | 
Heid, (4) that the cause of action arose on 25th Octo- 


ber, 1927; cae 
(ii) thatthe acceptance by the plaintiff of Re. 160 


didnot amount to waiver of the plaintiff's right to 
sue within three years from the accrual of cause of 
action. SEWAKRAM v. Basop Nag 211 
———— Arts, 83, 111, 115 — Suale-deed— 
Price reserved with vendee —- Default —- Suit by 
vendor —Cause of action—Limitation—Article ap- 
plicable. 3 
Under a registered sale-deed 





executed on 28th 


lvi 
Limitation Act—contd. 


February, 1919, by A to B a certain amount was 
reserved with B to be paid within a year. The 
sale-deed further provided that if the vendee were 
to part with the property before the period fixed, 
they had to pay to the vendor the above sum with 
interest out of tbe sale price realized by them. If 
this condition was violated the original vendor had 
the right to realize the money from the property 
sold orenforce his claim personally against the 
vendees, orthe vendees' transferees and their suc- 
cessors-in-interest, B sold the property to C reserv- 
ing the amount payable to A .C did not pay. A 
sued B and obtained a decree and B paid Rs 5,000 
to A in settlement on 19th December, 1926 B's. 
heirs sued Cin 1927, for recovering the amount they 
had paidto A: 

Held, that Art. 116 governed the suit, and the 
starting point was when the plaintiffs were ac- 
tually damnified that is when they paid off A. ABDUL 
Kapir v. Bras KAUR Lah. 362 


ae Soh. |, Arts. 97,116—Limitation for suit 

for compensation——Starting point 

A suit for compensation for breach of covenant of 
title in respect of a registered sale deed is governed 
by Art 97 read with Art. 116 of the Limitation Act. 
In such a case the vendee has six years to sue from 
date of decree of the first court wherein the defect in 
the title of the vendor was found, and the running 
of limitation is not postponed till the date of the 


final decree, Sapastva SURYANARAYANA Rao v. PALA- 
KURTHI RAJALINGAM Mad 726 





- Arts. 106, 120--Suit for accounts 
in respect of dissolved partnership—Limitation 
Article 106, Limitation Act, governs a suit for 

accounts and share of profits in respect of a part- 

mership that had already been dissolved. It is 
not opento a party to bring a suit saying that 

& patnership still subsists when it has, in fact, 

been dissolved and then to claim the benefit of 

Art. 120 which applies to a suit for a dissolution 

and taking accounts of a partnership which is 


subsisting. Srinivasatu NAIDU v RAMAKRISHNA 
Naru Mad, 573 
meee a Art. 111. See LIMITATION Aor, 

1908, Sor. I, Art. 83 f 362 





——— Arts, 111, 116—Scope of Art. 11]— 
Sale of partof property by registered leah Peis 
mortgage of whole property by vendor— Part of 
purchase-money reserved with vendee to pay off 
mortgage — Purchaser's default in payment— Sale 
of „property im execution of mortgagee's decree— 
uit by vendor for recovery of amount—Implied 
agreement to indemnify vendor — When broken— 

Limitation for suit—Starting point. 

Article 111, Limitation Act, governs suits for unpaid 
purchase-money payable to or to the order of the 
vendor under an agreement to sell and, is inde- 
pendent of rights arising by the deed of sale be- 
caise the terminus aquo is the date fixed for 
completing the sale or the date of acceptance of 
the title whichever is later. But when the agree- 
ment to sell is embodied in a registered sale-deed 
a suit for compensation for breach of contract is 
governed for purposes of limitation, by Art. 116. 

The plaintifi’s father sold to: the defendant on 
28th April, 1919,a portion of the property which 
had been mortgaged by thevendor toa third party 
prior to the sale. A certain amount was reserved 
with the purchaser for redemption of the mortgage, 
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The purchaser paid the balance and took posses- 
sion of the property but he did not pay the amount 
of the mortgage to the third party who brought a 
suit in 1924 impleading the mortgagor-vendor, and 
purchaser-defendant and having obtained a decree 
sold the whole of the mortgaged property in exe- 
cution on 29th October, 1926 including the portion 
sold to thepurchaser defendant. The vendor in-® 
stituted a suit for the amount reserved with the 
purchaser with interest on 4th December, 1926: 

Held, that inasmuch as the purchaser had under 
a registered instrument undertaken to satisfy the 
mortgage-debt of the vendor with part of the 
purchase-money there was implied in that agree- 
ment, an agreement to indemnify the vendor 
against payment by the purchaser, that such 
agreement was broken only when the vendor's 
property was sold in execution of the decree 
of the creditor, and that consequently limi- 
tation for the case began to run when the prop- 
erty was sold on 29th October, 1926;that the suit 
was governed by Art, 116, that, therefore, the suit 
was not barred. 

Held also, thatinasmuch asthe benefit of the 
payment ofthe reserved amount accrued partly 
to the purchaser himself and only partly to the 
vendor, the vendor could not sue the purchaser for 
the whole amount reserved, but only for the losa 
actually sustained by him, NAYAMANI NADAR v. 
VEDAMANIOKA NADAR Mad, 550 
: Sch. |, Art. 116. Ses LIMITATION Act, 

1908, Scu I, ArT, 83 362 

-———— Art.116—Mortgage—Mortgagor given 
right to redeem only after four years from date 
of mortgage — Personal remedy against mortgagor 

—Limitation— Costs — Mortgage suit—Defendant 

raising false pleas—Personal liability for costs 

of plaintiff. 
=A registered mortgage-deed provided that 
the mortgage money would be paid in four years and 
that the property would be redeemed and that the 
mortgagee would be entitled to recover the amount 
any time after four years from date of mortgage; 

Held, that the limitation for personal remedy 
against the mortgagor would be six yearsfrom the 








date on which the amount would become payable 
and notsix yearsfrom the date of the mortgage. 
Leh. 738 


Ismar Das v Maya Mau 
—_—— Art 117—Suit on foreign judgment 
—Cause of action— Time, whether runs from judg- 
ment of Appellate Court or of Court of First 
Instance—Finality of judgments— Appeal, effect 


of. 

Where in a foreign state there is a suit and in - 
that suita judgment is given and from that judg- 
ment appeal is made, and the appeal is dismissed, 
time for instituting a suiton the foreign judgment in 
British India runs, under Sch. I, Art 117 of the Limita- 
tion Act from the dateof the judgment of the Appellate 
Court and not from the date of the judgment of the 
Oourt of First Instance. 

Wherean appealhas been preferred and decided 
the judgment of thelower Court is superseded by the 
judgment ofthe Appellate Court and its finality is 
destroyed. BAIJNATH KaRNaniv. VALLABHADAS DAMANI 

Mad. 853 
_—_— Art.120-—Mutation in defendants‘ 
namesby plaintiff's consent—Assertion of title— 

Suit for declaration—Limitation, when begins ta 

TUN. 


‘ 
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Where mutation entries in favour of certain per- 
sons were alleged to have been made swith the 
plaintiff's consent and the plaintiff had no griev-e 
ance against the defendants until they asserted 
title on that basis, and on this wrong assertion as 
cause of action plaintiff sued for declaration: 

Held, that limitation forthe suit would begin to 

from the date of the assertion of title bythe 
defendants. SuKHDASI KUAR v, Fates BAHADUR SINGH 
Oudh 316 


Sch. |, Arts. 134, 144—Limitation—Art. 

134, scope of. 

The principle laid down by the Privy Council in 
Vidya Varuthi v. Balusami Aiyar, 65 Ind. Cas. 161 
applies tosales and is not confined to permanent 
leasesand the rules enunciated in it apply to the 
endowments of Muhammadan religious institutions 
aaa alienations made by sajjadanashins or muta- 
wallis, i 

Article 134 of the Limitation Act does not apply 
to a transfer from a trustee or mortgagee under 
which possession is not taken by the transferee. 
Further the Article is not applicable to cases where 








the trustee has a beneficial interestin the trust. 
ARUMUGAM PILLAI v. MOHIDEEN SHERIFF SAHIB 

Mad. 541 

——— Art. 142, Sze LIMITATION AOT, 

1908, s. 19 177 


——— Art. 142—Allegation of dispossession 
of plaintiff—Suit for possession— Date of dispos- 
session, proof of —Limitation for suit. 

Where the plaintiff claimed legal title to certain 
lands and alleged that the defendants had entered 
upon these lands and interrupted her posses- 
sion: 

Held, that in order to enable her to sue for re- 
covery, it was incumbent upon her to show not 
only that she had a good title but also that the date 
of dispossession was less than twelve years from 
the date of filing the suit; and that as the plaint 
clearly alleged titlo and dispossession, Article 142, 
Limitation Act, applied to the case and not Art. 144. 
Ma Hue Nı v, Huwe Yan U Rang. 274 


Arts. 142,144 —Suit by proprietary 
body against occupiers of shamilat—Denial of 
title of proprietary body — Limitation — Article 
applicable~Burden of proof of adverse possession. 
Where ina suit by some of the proprietorsof a 
village for ejectment of the defendants who had 
been cultivating portions of the shamilat for a con- 
siderable time the defendants denied the title of the 
proprietary body and claimed the land as theirs : 

Held, that the suit was governed by Art. 144 and 
not by Art. 142 of the Limitation Act, and the onus 
was on the defendants to prove adverse possession 
for 12 years. 

In a suit which does fall under Art. 142 of the 
Limitation Act, the fact that the date of disposses- 
sion is not given or proved is immaterial, for, if the 
plaintiff can show possession within twelve years, 
the fact that he is not in possession at the time he 
institutes his suit establishes that sometimein the 
interval he has been dispossessed. ALI AKBAR v. 
RAKHA Lah. 72 


—~— Art. 144—Alienation of property 
belonging to religious foundation — Adverse pos- 
session—Suit for recovery of property—Limitation. 
Ordinarily speaking, a mahant having power only 
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institution 


to alienate the property of a religious 
possession will com- 


during his lifetime, adverse 
mence from his death, 
Where property belonging to a mutt was gifted by 
a mahant about 50 years ago and his successor sued 
in 1924, for possession : 
Held, that the suit was barred by limitation. 
SHRI SATYADHAYANA v BRUJANG OHINTMAN Bom 277 


——- Sch. |, Art. 144—Sbebait, 
prescribe against idol 

A shebait cannot make his possession adverse to the 
idol by changing his original intention to hold asa 
shebait into one to hold as owner and by an applica- 
tion of the income for his own purposes because 
such a change of intention can only be brought home 
to the idol by meansof the shebait's knowledge and 
the idol can only re-act to it by the shebaits Adverse 
possession, in such circumstances, is a notion almost 
void of content. 

The possession of two joint shebaits does not become 
adverse to the idol, even where they openly claim 
todivide the debutter property between them. 
SURENDRA Krisuna ROY? ISHWAR BHUBANESHWARI 

- Cal 792 
——— Arts. 144, 148. Sez TRANSFER OF 

Property Aor, 1882, s. 95 8 
——— Art. 148—Mortgage—Co-mortgagors 

—Suit for possession against redeeming co-mortgagor 

— Limitation applicable. 

The position of a redeeming co-mortgagor is that 
of a mortgagee so as to make Art. 148, Limitation 
Act, applicable to a suit for possession by the other 
co-mortgagors. AHMAD ZAMAN Kuan v BALDRO Das 

< All 152 
—- Art. 164—Power to extend time. 

The courts are not entitled to enlarge the 
period prescribed by Art. 164 of the Limitation 
Act by having recourse to s. 151 of the Oivil 
Procedure Code. PUNDALIK VITHOBA V GANPAT 


whether can 











Nag. 394 
-——— Art. 176, See Ovit PROCEDURE 
Cong, 1908, O. XXII, r. 6 340 (a) 








Art. 181—Application for restitu- 
tion — Limitation — Starting point — Pendency of 
further appeal, effect of— Construction of Limitation 
Act—Equitable considerations —Civil P. C. (Act V 
of 1908), ss. 151, 144 . 
A decree for rent was passed against A and his 

co-sharers and the holding was sold in execution on 

27th July, 1920, for an amount exceeding the decree 
debt. Application to setaside the sale was allowed 
by the firat court and the court directed refund of 
the purchase money to the purchaser who withdrew 
the excess amount, which remained in deposit for 
payment to the judgment-debtors. The decree-holder 
appealed and the sale was confirmed on 17th 

August, 1925 One ofthe judgment-debtors appealed 

making A. a respondent. This appeal was dismissed 

on 24th March 1927. On 22nd March, 1930, A applied 
foran order on the auction-purchaser to refund the 
surplus amount withdrawn by him; 

Held, that the right toask for refund of the money 
withdrawn by the auction-purchaser arose on the 17th 
August, 1925 when the sale was confirmed and as 
the application was not made within 3 years of that 
date it was barred notwithstanding the fact that an 
appealhad been preferred by another judgment- 
debtor. Doa’ 

In cases of this mature the right to afply accrues 
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really on the date when for the first time a decision 
is given entitling the parties asking for restitu- 
tion to have restitution. : 

In construing the provisions of the Limitation Act 
equitable considerations are out of place and the 
strict grammatical meaning of the words istheonly 
safe guide. ASUTOSH OHOWDHURY v, KUMED KAMINI 
Dassı Cal. 150 


Sch. |, Art. 181—Power-of-attorney—Death 
of grantor—Effect—Power to apply for execution. 
An application for mesne profits by way of restitu- 

tion which does not fall under s. 144 but under 
s. 151 is still governed by Art, 181, Limitation Act, and 
the period of limitation would run from thé date.of 
delivery of possession. Karam BIBI v, MEHR ALI Kwan. 
g Lah. 553 

- - Art. 182—Batta memo— Payment 
of batta whether constitutes a step-in-aid of execution. 

Where in abaita .memo presented to a court by a 
decree-holder, there wasan entry “ sale warrant “, 
under “ Particulars of Process" and ‘“ Immovable 
property under “ against whom ;” 

Held, that this was sufficient to indicate that the 
court was asked to issue asale warrant, the batta 
being paid for it, and that this was a step-in-aid of 
execution. NATARAJA MUDALIARU OFFIAIAL ASSIGNEE 
oF MADRAS i Mad 58 
——— Art. 182 as amended by Act 

IX of 1927— Execution, application for — Applica- 

tion returned for amendment—A pplication represent 

ed.with fresh application—Limitation. 

An application for execution filed on 2lst June, 
1928 was returned for correcting certain defects 
and was represented along with another 
tion only on 19th June, 1929 : 

Held, that as no final orders had been made on 
the prior application it was still pending and that 
the court would have to pass orders on the prior 
application and then if necessary, consider whether 











the subsequent application was in time. ABU 
BAKKAR MARAOAIR v RAMAKRISHNA OngrriaR 
Mad 167 


—— “Art. 182 (5)—C, P.C (Act V, of 
1908), O. XXI, r. 16—Assignee's application to get 
his name substituted, whether an application to 
take a step-in-aid, 

An application by a transferee to get his name 
substituted isnot an application for execution, but 
it isan application asking the court to take a step-in- 
aid of execution Under O. XXI, r. 16, 0. P. O. though 
the transferee might file an application for execution 
he could not get execution in any form until after 
the notice mentioned inthe proviso had been issued 
and the court had heard objections to execution, if 





y. 

Where an application is made in ‘effect merely to 
get rid of the clog which clogs the transferee's 
freedom of action in executing his decree, he must 


be regarded as asking the court to take a step in 
aiding him to exscute the decree. Morvoo v, 
MUHAMMAD . Rang. 310 


——— ———_ Art. 182 (5)—Drawing out money 
from court—Whether step-in-aid. É 
The mere drawing out of money from the court, in 

the absence of anything to show that there was an 

application either before or after, is nota step-in- 
aid of execution within Art 182.(5) of the Limitation 

Act. RAMANATHAN OBBTTIAR v. Estate COLLECTOR oF 

SIVAGANGA Mad. 66 
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Lower Burma Land and Revenue Act (Il of 
1876), s.18—Rules under—Grant issued by Deputy 
Commissioner— Transfer of interest of grantee, 
how to be effected— Transfer of Property Act (IV of 
1882 as amended), 3. 58-A—Applicability—Contract 

e not in writing. 

Where A who had a grant of land-issued by the 
Deputy Commissioner applied to the Deputy Com- 
missioner for permission to transfer the land to B to 
whom he was indebted and the Head-quarters Assis, 
tant sanctioned the transfer of the land and on the 
face of the original grant an endorsement was. made 
of the transfer : 

Held, that there was no valid transfer inasmuch as 
A's interest would .be lost only by a transfer bya 
registered deed or by getting the grant cancelled and 
that s. 53-A, Transfer of Property Act, did not apply. 
to the case, that section not being applicable to any 
ease in which there is no contract in writing. 
U Lu Ps v. Oo Kim Sane Rang. 825 
z 5. 37—' Mortgagee’, ‘possession’, significance 

of. 


The reference tomortgagee in s. 37,9 Lower 
Burma Land and Revenue Act, is to a mortgagee in 
possession and not merely to a registered mortgagee 
and possession of the land referred to therein is to 
be regarded as possession by the owner. Ma Mya 


May v, Ma LON _ Rang. 392 
Lunacy Act (IV of 1912), s. 25. Ske Crvint Pro- 
ogpuRE Cop, 1908, O. XXXIV, r. 6 931 


s. 39—Application under—Order refusing 
to declare a person lunatie—Appealabdility of— 
Letters Patent (Bombay), cl. 15. F 
An order refusing to declare a person asa lunatic 

on an application under s. 39, Lunacy Act, is not 


a judgment within the meaning of cl. J5 of the 
Letters Patent (Bombay High Court) and is not 
appealable AISHABAI v, ISMAIL SAKHI Bom, 100 


Madras Civil Courts Act (IlI of 1873), s. 14, 
Sez Scits VALUATION Act, 1877, ss, 9, 4 243 
Madras District Municipalities Act (V of 1920), 
ss. 44, 45. SER Contracr AoT, 1872, s. on 
~ 8. 92, Sch. IV, r. 6—‘Companies tax *-- 
Company having only a depot within Municipal - 
limits for sale of articles munufactured elsewhere 
Mode of assessment—‘Office’, meaning and essen- 
tials of. A 
The explanation tos. 92 of the Madras District 
Municipalities Act only means that it is enough to 
transact business within the meaning of the section 
that a servant or agent is employed to represent a 
company forthe purpose of doing business. It 
does not help to determine the further question 
whether a company is to be taxed on the paid-up 
capital or its gross income. : 
The proviso to r. 16 of Sch. IV means that ` 
where the company has no office within the Muni- 
cipality that is, although it may be transacting 
business within the meaning of the explanation, still 
it can only be assessed on the gross income. 

The ‘office of a company’ must be something 
which fallas within the category ofan Head Office, 
principal office or branch officeof a company. It 
must have a sufficient amount of direction or con- 
trol of that field of activities of the company which 
would make it proper to talk of it as an office of 
the company. 

Where a company had its Head Office in England 
and its principal office in India at Madras and had a 
depot at Negapatam where it stocked and sold some 
of the articles manufactured by it eleewhere ; 
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Held, that it cannot be said that the company 
had an office at Negapatam and it could be assessed 
to companies tax bythe Negapatam Municipality 
only on the grossincome under the proviso tor. 16 
of Sch IV ofthe Act. EASTERN DISTILLERIES SUGAR 
Factories LLD, v. MUNICIPAL; COUNOIL, NEGAPATRAM 

Mad, 486 
Madras Estates Land Act (| of 1908), ss. 45, 

211, Sch. B, Art, 7—Date of occupation, if refers 

to date on which unauthorized occupation began— 

Period of unauthorized occupation more than one 

year— Remedy under s. 45, if available— Limitation 

Act (IX of 1908), ss. 23, 29. 

The date of occupation referred toin Art 7, Sch. 
B, Madras Estates Land Act, isthe date on which 
the unauthorized occupation began. If in a particu- 
lar case the unauthorized occupation began more 
than a year before the date of the application, the 
bar of limitation under Art 7 cannot be got over 
unless a fiction is introduced to the effect that the 
land hofder can choose any date during the period 
of occupation within one year prior to his applica- 
tion asthe starting point for limitation. Such a 
construction would be doing violence to the language 
of Art. 7 and if such an interpretation be accepted, 
there would be nothing wrong in treating the date 
of the admission to theland mentioned in Art 4 
in respect of an application under s. 25 of the Act 
as any date during the period of occupation on 
admission to the land. If an application under s. 45, 
is not promptly made within one year from the 
date offirst occupation, this particular remedy can- 
not be had by the land holder and he has only to 
sue the occupant under s.163 for possession of the 
land treating him as a trespasser. 

Section 211 must be taken to override the general 
provisions ofthe Limitation Act in s.29, It may be pos- 
sible in a suitable case to apply the principle of s. 23, 
Limitation Act, but ina case where the date of occu- 
pation mentioned in Art.7 has to be understood 
only as the dateon which the occupation was 
begun, s. 23, Limitation Act, could be of no avail, 
VENKATADRI APPARAO V. ADIVICOLANY OHAKRAPANI 

| Mad, 963 

S, 46—Purchaser of land from ryot—Suit 

for declaration and injunction against land-holder 
not to recover kist on land more than particular 
area in possession—Maintainability in Civil Court 

— Remedy of purchaser. A : 

It isnot open toa purchaser of land from a ~yot to 
sue in the Civil Oourt for a declaration and 
injunction against the landholder from seeking to 
recover kist on any property more than the parti- 
cular area of land alleged to be in his possession. 
The procedure forsuch a purchaser is that prescrib- 
ed ins 146 of the Madras Estates Land Act, and his 
omission to follow that procedure, bars his asking 
for a similar relief by a civil suit. Govinpa KRISHNA 
v, RAMAKRISHNA REDDI Mad. 733 

s 75 — Statements made under s. 75, 
whether privileged, 

The doctrine of absolute privilege is not confined 
to statements made before judicial tribunals strictly 
so called but applies to statements made before a “tri- 
bunal (which word covers 2 commission or inquiry) re- 
cognised by law, which, though not a court in the 
ordinary sense of the word, exercises judicial func- 
tions, that is to say, acts ina manner similar to that 
in which a Oourt of Justice, acts in respect of an 
inquiry before it. A proceeding before an officer 
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Madras Estates Land Act--concld. 
deputed under s. 75 of the Madras Estates Land. 


Act, is at any rate a quasi judicial proceeding and 
statements made by parties before it are absolutely 





privileged. Uuraiswamt THRYAN v, LAKSHMANAN 
QOHETTIAR Mad. 115 
s. 211. See Mapras Estates LAND Act, 

1908, 5. 45 963 


Madras Hindu Religlous Endowments Act. 
(lof 1925',s. 44 - Endowment for temple service’ 
remunerated with service inams—Failure to per- 
form service—Applicability of s. 44. 

The court cannot make an’ order unders 44 of the 
Madras Hindu Religious Endowments Actin respect 
of services to a temple which are remunerated by a 
service inam. The said section applies only where 
an endowment for the performance of aservice con- 
nected with a temple consists merely of a charge on 
property. MEDARAMETLA Korayya ~v. NIDAMANURU 
“YELLAMANDA Mad. 606 (a) 


Madras Local Boards Act (XIV of 1920), ss. 41, 
43,44 208 (3)—Power of District Board President 
over President of Panchayat—-Meeting of Panchayat 
convened by Taluq Board President under directions 
of District Board President~Validity of proceed- 
ings—Acts of removed President— Necessity of 
sanction. i 
The President of a District Board has no power 

to direct the President of a panckayat to hold a 

meeting on any particular day. The powers of the 

Local Government in this behalf can be exercised 

only by the President of the Taluq Board and, 

even the President of the Talug Board could only 
fix some period within which he should perform 
the omitted duty and on failure, appoint some 
person to perform it. He cannot himself convene 

a meeting. 

A resolution of no confidence passed against a 
President of a panchayat ata meeting is invalid 
where leave to make the motion was given ata 
meeting convened by the Taluq Board President 
under the directions ofthe President of the Dis- 
trict Board. 

A person who has ceased to be President can 
thenceforth neither act, nor purport to act, though. 


he may pretend to act, as President BAKTHAVA- 
THSALU NAIDU v, Ramanosa NAIDU Mad. 215 
s.208 (3). See Mapras Locan Boarps 

AoT, 1920, ss. 41, 43 44 215 


Madras Revenue Recovery (Act || of 1864), 
s. 36—Saleof property of defaulter —Purchase in 
ignorance of encumbrances — Default—Re sale— 
First purchaser's liability for deficiency of price, 
extent of —Sale, when becomes complete —A pplicabil~ 
ity of caveat emptor. 

Certain properties of an abkari contractor who had 
made default were sold by the Government and pur- 
chased by the appellant for Rs,},*05  Atthe time of 
sale the purchaser as well as the Government were 
ignorant of the existence of an encumbrance thereon, 
The purchaser refused to pay. After the real facts 
were known the properties wereagain put up for sale 
and sold for Rs 20 and the Government claimed the 
deficiency from the appellant: 

Held, that property sold not subject to a mortgage 
is a different property from one sold subject to a 
mortgage and consequently the difference in price was 
not the amount which the Government was entitled 
to recover. The correct amount which could be re- 
covered from the appellant was the difference between 

e 
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what he bid at the first sale and the price fetched at 
the re-sale with any encumbrance amounts due at 
the time of the re-sale added to the latter figure. 
Held, further, a sale under Act II of 1864 does not 
require the confirmation of the Collector for becoming 


complete. GovinparasuLu NAIDU v. SEORETATY oF 
STATE Mad. 525 
Madras Village Offices Act (lll 0f1895,s 23 

(1), SER KEGULATION, 1803, 8. 5 400 
Malntenance. Sze HINDU Law 65 
Malicious prosecutlon—Matters to be proved— 


Proof of acquittal, whether raises presumption of 
absence of malice and want of reasonable cause. 
The mere acquittal of the accused in a criminal 
case does not absolve the plaintiff ina suit for com- 
pensation for malicious prosecution from his duty of 
proving independently of the acquittal that his 
prosecution was malicious and without probable and 
Teasonable cause. JIWAN Das v. HAKUMAT RAI 
Lah. 387 
AND Warps Aor, 1890, 


Minor. See GUARDIANS \ ae 
next friend — Preliminary 


Suit through 





decree, See Civin Procepure Cops, 1908, O. 
XXXII, r. 10 768 
88. 7, 10 : 173 
Minor and guardlan—Compromise by de facto 


guardian—Validity. f 
A compromise effected by a de facto guardian 


of a minor which is admittedly beneficial to the 
minor it will be binding on the minor. Karam 
Devi v, OHUNI LAL Lah, 465 


Mortgage—Merger—Intention—Mortgagee purchas- 
ing property im court sale—Sale held invalid— 
Right to put wp mortgage as shield—Decree becoming 
time-barred, effect of. 

A and B jointly owned a house. C who held 
a decree against A alone sold the entire house 
though it had been held definitely by the court that 
B's share was not bound by the decree. D who held 
a mortgage over B's share and hed obtained a pre- 
liminary decree thereon purchased it and got posses- 
sion. D did not execute his final decree. 8 sold 
his share to Hand E sued D for possession: 

Held, that D was entitled to use his mortgage as a 
shield, and that he should be paid the balance due 
under his decree before he was made to hand over 
possession, though his right to execute the decree 
‘was time-barred. 

When alower security merges in a higher the 
rights underthe former may sometimes revive for 
certain limited purposes if the latter becomes in- 
effectual. 

A decree ona mortgage does not 
debt or the security. 

The question of merger when a mortgagee acquires 
ownership depends upon the intention, and when no 
intention is expressed the court considers what is 
most advantageous for him and decides for or against 
merger accordingly. l 

The doctrine of merger and shield is a wide one 
and applies whenever it is equitable that a person 
whoobtains possession of property over which he 
has acharge should have the charge satisfied before 
he is made to part with possession. PANDYA RAM 
SHANKER v. PANDYA QULAB SHANKER Nag. 736 

Prior and puisne mortgagees — Decrees — 

Prior mortgagee purchasing at private sale in satis- 

faction of decree—Right to possession as against 

puisne mortgagee, 


extinguish the 
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On lst May, 1900, there was a morigage of item 
No 1tothe 3rd defendant and on 25th March, 1901 
there was d mortgage of items Nos land 2in 
f&vour ofthe lst plaintiff. The 3rd defendant 
brought a suit on his mortgage impleading the 
let plaintif and-bought the properties in pri- 
vate sale from the mortgagor as there were no 
bidders. Ist plaintiff then sued to enforce his 
mortgage impleading the 3rd defendant and obtain- 
ed a decree directing that that item No. 2 should be 
sold first and that item No 1 should be sold sub- 
sequently subject to the 3rd defendant’s prior lien. 
The auction-purchaser obtained delivery of posses- 
sion. The 3rd defendant put in an application 
that as he was the first purchaser every right which 
had been obtained by the plaintiff as second mort- 
gagee was subject to his prior lien : 

Held, that asthe 3rd defendant had only purchas- 
ed at a private sale and had chosen to satisfy his 
decree bis possession was only that of thee mort- 
gagor and hisclaim was unsustainable 

Where the rights obtained under two decrees are 
in conflict with each otherthe rights under the 
latter decree must prevail. ANNavi PILLAI ~v, 
MacHAMMAL Mad, 365 
Prior and puisne mortgages— Prior mort- 

gagee in possession—Right to resist redemption 

even if prior mortgage is time-barred—Omission to 
set upright to be redeemed—Res judicata— Civil 

P.C. (Act V of 1908), s. 11. 

Where a person isin possession of property and 
a subsequent mortgagee seeks to oust him there- 
from the former can in law resist the claim for 
possession on the basis of his prior mortgage although 
the right of suit thereon may have become 
barred atthe date of the present suit. For it is 
only just and equitable thata person who obtains 
possession of property over which he has a charge 
should have that charge satisfied before he is made 
to part with possession irrespective of the fact that 
his remedy to enforce the charge may be barred by 
limitation. 

When a prior mortgagee who enters into pos- 
session of the mortgaged property as a purchaser 
is joined as a defendant to a foreclosure suit brought 
by a subsequent mortgagee and fails to put forward 
the plea that he could beredeemed but prays for 
discharge on the ground of his claiming a para- 
mount title to the mortgaged property and is accord- 
ingly discharged from the suit, he does not forfeit 
his right to insist upon being redeemed in asub- 
sequent suit brought against him by the puisne 
mortgagee for possession of the mortgaged property. 

Where a person is made a party to a . mortgage 
suit because he was a purchaser of the mortgaged 
property and not because he was a prior mortgagee 
whom he wished to redeem he i3 not bound in law 
to put forward his claim to be redeemed in the 
aforesaid suit and his failure on this account does 
not operate as res judicata so as to preclude him from 
putting forward his claim to be redeemed in a sub- 
sequent case, before being compelled to give up pos- 
session of the mortgaged property. NANHAR Ram- 
OHANDRA GUDE V, GULLU Nag. 716 
Prior and puisne mortgages — Suit by each 
mortgagee without impleading the other—Rival 
purchasers in execution—Right to possession— 
Criterion—Priority of purchase—Proper remedy 
‘or working out all rights. 

hen immovable property is hypothecated to one per- 








Vol, 144] 
Mortgage—concld. 


son (frat mortgagee) and thereafter a second (puisne) 
mortgage (without possession) is created over the 
same property by the mortgagor in favour of a third 
person (second mortgagee), and each of the mortgageeg 
files separate suits to realize money due on his mort- 
gage by sale, making the mortgagor only party to the 
suits, and in execution sales two different persons 
become purchasers, when a dispute is raised in ex- 
%cution proceedings, the purchaser whose purchase 
is earliest in point of time is entitled to retain posses- 
sion. The rights of asimple mortgagee, who omitted 
to make subsequent puisne mortgagee or subsequent 
usufructuary mortgagee or subsequent purchaser of 
theequity of redemption, party to his suit, should be 
worked out in a suitfor saleto be instituted by him 
or his representative in interest. NAGENDRAN 
OBETTIAR v, LAKSHMI AMMAL Mad, 833 F., B, 
Subrogation—Puisne mortgagee paying up 
first mortgage—Right to subrogation—Intention to 
keep alive—Express agreement with mortgagor to 
pay wp first mortgage, effect of—Transjer of Pro- 
erty Act (XX of 1929), 3.92, effect of. 

The fact that a prior mortgage was discharged by 
a subsequent mortgagee in pursuance of an agree- 
ment with the mortgagor to discharge the same out 
of the consideration for the subsequent mortgage 
does not necessarily deprive the subsequent mort- 
gagee of his equitable right to use the first mortgage 
as a shield against any intermediate mortgage, 
Whether he intended to keep the prior mortgage 
alive is one of inference from the nature of the 
agreement and the surrounding circumstances of the 
transaction. An express agreement to discharge the 
prior encumbrances cannot be treated as conclusive 
evidence of an intention to extinguish the charge. 

When the subsequent purchaser or. encumbrancer 
enters into an agreement to redeem the first mort- 
gage the money setapart out of the consideration 
cannot be regarded as belonging to the vendor or 
the mortgagor so as to make the mortgagee a mere 
agent of the mortgagor. 

Dictum.—The position would undoubtedly be 
different in respect of cases under 8. 92 of the Trans- 
fer of Property Act as amended by Act XX of 1929, 
which requires an agreement as to subrogation tc 
be expressly stated in the registered instrument. 
MOHANLAL v, MOHAMMAD SUJAT Nag. 969 
Mortgage suit— Liability for costs. 

Where in a mortgage suit one of the defendants 
raises several pleas without any foundation what- 
ever, he ought to be made personally liable for the 
costa of the plaintiff. lsHar Das v, Maya MAL 

Lah. 738 
Muhammadan Law—Dower—Wdow's lien—Con- 
sentof heirs before possession, whether essential. 

Under Muhammadan Law allthat is necessary for 
the widow to retain possession until her dower debt 
is paid is that she should obtain possession not by 
force or by fraud. She is in the position of a credi- 
tor and having obtained possession lawfully, she is 
entitled to hold possession until her dower debt is 
satisfied. If she has to depend on consent of heirs 
that consent she will seldom get, and the rule will 
become nugatory. ZAMIN ALI v. AZIZUNNISSA 

All. 433 

Gift—Hiba-bil-iwaz —Transfer to minor son 

for share in mother's dower-—Delivery of possession, 
whether necessary—Nature of such transfer. 

Where a father owed a large sum of dower to his 

wife and after her death transferred some prop- 
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erties toher minor son who was entitled toa consi- 
derable share in the dower : 

Held, (4) that it is not necessary in the caseof a hiba- 
bil-ewaz of this description for possession to be 
transferred as it partakes of the nature of a sale 
and not ofa gift; 

(ii) that the transaction vested the property 
absolutely in the minor from the very beginning and 
that the subsequent conduct of the father could not 
derogate from the plaintiff's title; 

(iit) that even if it was an ordinary gift and not 
a hiba-bil-iwaz, no transfer of possession to the 
son was necessary. The father would properly remain 
in possession on behalf of the son. Monammap Hassan 
v, SAFDAR MIRZA Lah 45 


Husband and wlfe—Agreement em- 
powering wife to divorce husband or live separate- 
ly if husband marries another wife, legality of— 
Admissions, evidentiary value of. 

Under the Muhammadan Law an agreement be- 
tween a husband and his wife thatif the husband 
married another wife,the former wife would be en- 
titled either to divorce the husband and receive her 
dower, or to live separately from him and his new 
wife with a specified monthly allowance, is not in- 
valid, The latter provision isclearly separable and 
the wife will be entitled to exercise her right of 
divorce under such conditions. k 

An admission against the interest ofthe party 
making it must beregarded as true until it is clearly 
proved to be untrue, Sapiqa Becam v. Ara ULLAH 

Lah, 497 
————Mosque—Dispute between rival sects as to 
right of worship—Proper decree to be passed, 

In a suit by certain Ahmadis for a declaration 
that they were the Mutawallis and the Imams of a 
certain mosque and that the defendants and all 
other non-Ahmadis had on (no account any right 
to offer their prayers in congregation led by some 
other Imam and for an injunction restraining all 
non-Ahmadias from doing any, act which might 
cause interruption in the offering of prayers and 
in the performance of other religious functions 
while the plaintifis and others of their faith were 
saying namaz in the mosque, it was found that the 
plaintiffs had no exclusive right and the court granted 
an injunction restraining the defendants and all other 
non-Ahmadis from saying or doing anything which 
may cause interruption in the performance of namaz 
and other religious functions by the plaintiffs ap- 
pellants and other Ahmadis while they were present 
in the mosque for the purpose of the said perform- 
ance; r 
Held, that such an injunction could not be grant- 
ed and the proper course was to pass a decree 
declaring that the plaintiffs were entitled to enter the 
mosque if they pleased and to offer up prayers with 
the regular congregation, behind the Imam chosen 
by the members of the congregation, but were 
not entitled to pray in a separate congregation 
behind an Imam of their own. SIFAT ALI KHAN v. 
ALIMIAN All, 298 


~ Shia's right to worship—Shias, whe” 
ther Mussalmans—Likelthood of breach of peace 
between sects—Procedure to be followed—Power to 
grant declaration of right to worship. 

Once a mosque has been consecrated, every 
Muhammadan has the legal right to enter it and 
perform devotions according to his own tenets 
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so long as the form of worship is in accord 
with the recognised rules of Muhammadan Ec- 
leaiastical Law. 

When a mosque is consecrated and it is 
purported to be’ reserved for- the people of a 
particular locality or sect the reservation is void 
and persons not belonging to that locality or sect 
are entitled to worship in it. 

Even assuming that a particular mosque has 
not been built ona land belonging te the Shias, 
that the Skias have not contributed anything to- 
wards the cost `of the building nor have they 
ever said prayers in that mosquefinthe past, 
even then the Shiashave a right to say prayers 
in the mosqueso long 38 they areto be regard- 
ed as Mussalmans, 

‘Every person who believes inthe unity of God 
‘and the mission of Muhammad as a prophet is a 
Mussalman to whatever sect he may belong. The 
Shias undoubtedly satisfy this test andthey are 
clearly Muslims. 

If a person has an undoubted legal right to 
say his prayers-in a mosque the court cannot 
refuse to recognise that legal right: merely be- 
cause an anticipated breach of the peace is to be 

. committed by the other side Under such cir- 
cumstances those Muhammadans would bring them- 
selves within the grasp ofthe criminal law who 
for the purposes of disturbing others engaged 
in their prayers make any demonstration in a 
mosque and thereby create a disturbance, JIWAN 
Kuanv. HABIB Lah. 658 


Mosque-—Succession to office of sajjadanashin 
—Governing principles—Succession by nomination 
of last incumbent more consistent with sufism. 
The question of .succession to the office of 

sajjadanashin and mutwalli is usually determined 
by the direct evidence of an old document, if 
any such document exists, laying down the’. rule 
of succession which must be adhered to. In the 
absence of any such document the general rule 
is to ascertain what is the usage of a particular 
religious, institution and the succession would be 
governed by, such ,ascertained usage. . 


In determining the usage regarding the succes- 

‘sion -to--the office of a sajjadanashin, one should 
approach’ the - subject from the point of view of 
sufiism, its doctrines and its teachings and should 
not allow himself to be influenced by practices 
of’ certain modern institutions, the head of which 
is appointed by election and counting of votes. 
‘The custom of nomination by the last incum- 
bent followed by formal installation by the 
electoral body is more consistent with the doc- 
trines of sufism than one by which the last in- 
cumbént has no voice as regards the appoint- 
ment of his-successor or his wishes are ignored 
and the successor is appointed by the general 
body of murids and worshippers only. 


Succession to the office of sajjadanashin in the 
shrine of Hazrat Khwaja Khawin- Mahmud “in 
Begampura is regulated by nomination by the 
last incumbent followed by the formal installa- 
tion by the electoral body, after the death of the 
yast sajjadanashin. GHULAM MUHAMMAD v. ABDUL 
RASHID Lah. 636 


: Shiah School—Will— Bequest of more than 
oue-third—Gonsent of heirs, necessity of. op Ss 
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According tothe Shiah Law a {testator may.leave 
a legacy toan heir solong as it does not exceed 
one-third o$ his estate. To that extent it would be 
?alid without the consent ofthe other heirs, but if- 
it exceeds one-third itis not valid unless the other 
heirs consent thereto, and such consent may be given 
either before or after the death of the testator. Nazo 
BIBI v Hassan ALI Kuan “Lah. 610e 


——-——Wakf—Dedication of property in perpetuity, 
necessity of—Provision for subsequent division of 
property in case of mismanagement of sajjadanashin 
— Whether vitiates nature of wakf—Sajjadanashin, 
duty to maintain accounts. : 
The word “ wakf” literally signifies “ detention”; 

technically it means a dedication in perpetuity of 

some property for a pious purpose, or a succession. 

of pious purposes, When a “wakf” is made of a 

property, the proprietary right of the grantor is 

divested therefrom and it remains thenceforth in 
the implied ownership of the Almighty. 8 usu- 
fruct alone isapplied for the benefit of human 
beings and the subject ofthe dedication becomes - 
inalienable and non-heritable in perpetuity. Where, 
however, property left by the ancestor is divided 
by the descendants as their private property in this 

‘way that they divide halfofthe property among 

themselves and set apart the remaining half for 


‘the expenses ofa shrine placing the same under the 


management of the sajjadanashin, one of the mem- 
bers of their family, with a condition that they 
would divide it subsequently in case of mismanage- 
ment or misappropriation on the part of the 
sajjadanashin, the arrangement does not establish 
a permanent dedication-of the property for any 
purpose recognised by the Muhammadan Law as 
religious, pious or charitable, and there is really no 
dedication of the property as wakf, the condition of 
“dedication of property in perpetuity ” being want- 
ing. `” - 
A sajjadanashin of a Muhammadan wakf who is 
in possession of a property given to him- to apply 
the income to the Urs ata dargah and the expenses 
of visitors ‘and guests, is bound as a trustee or 
agent to keep accounts in order to show'that' he 
properly spends the income and applies it “in the 
wey directed. HABIB ASHRAF v. Sygp WAJIH“UD-DIN . 

i ` Oudh 654 





— -—Dedication for construction af robat 
at Mecca—~Validity—-Provision for sale of property 
and application of proceeds to charitable purposes 
—Validity of wadi. 

The construction ofa robat in ‘Mecca’ for the 
benefit of pilgrims is a fit purpose for which a ’ 
waqf can be validly made under Muhammadan Law. 

A direction to the mutwalli in a déed of wagqf 
authorising him to ‘sell the dedicated property and 
apply the proceeds thereof in carrying out the pur- 
pose of the wagf is valid under Muhammadan Law. 
MUHAMMAD YUSUF Vv, MUHAMMAD SADIQ Lah. 271 


—Mutawalli having beneficial interest 
in endowed property—Alienation—Validity—Suit 
“by sueceeding mutawalli toset aside alienation— 
Cause of action, when arises. i 
Where the mutawalli of a Muhammadan wagf 

having a beneficial interest in the endowed property” 








< alienates the property, such alienation is valid dur- 


ing thelifetime of the alienor and the ~ succeeding 
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mutawalli can institute a suit for a declaration -as 
to the invalidity ofthe sale and for possession of 
the property, within twelve years of the death of the 
-alienor. A suit instituted then will not be time-barred? 
ARUMUGAM PILLAI v. KHAZI MOHIDEEN SHERIFF 
> Mad. 541 
——- Waqf— Shia Law—Omission{to appoint 
e Mutawalli—Validity of wakf. p 

Under the Shia Law when a wagf is purported 
to be created but no mutawalli is appointed or 
nominated, the waqf takes effect: and the beneficiaries 
are authorised to administer it. Itis abasic principle 
of that law that from the moment of the dedication, 
the waqf or the subsequent appropriation is 
transferred so as to become the property of the 
mowkoof alehi ‘beneficiaries) and the wagif as such 
ceases fo have any rightin it.’ GHULAM ALI v. 
MOHAMMAD ALI Lah. 467 
——— Wagf deed conferring benefits on 

Musli of a Village—Subsequent deed depriving 

them of the benefits—Suit for declaration that 

subsequent deed is nulland void—Specific Relief 

Act (I of 1877), s. 42. 

A deed of wagf executed by aSunni Muhammadan 

` for the maintenance of himself and his aulad in 
respect of his entire property provided, inter alia, 
that if the wagif's line became extinct the entire 
property were to go towards the education of the 
children of Muslims of a particular village and the 
maintenance of the mosque in that village. He 
subsequently executed another deed depriving the 
Muslim residents of that village of the benefits conferr- 
ed by the-deed of wagf. In a suit by some of 
the Muhammadan residents of the village fora declara- 
tion that as the wagif not being competent to execute 
the second deed, it was null and void and not binding 
on the wagf property: ; 

Held, that as the plaintiffs were deprived of 
benefits conferred on them by the wagf deed, they 
were entitled to maintain the suit under s. 42, 
Specific Relief Act. NIAMATUL NISSA v. „HAFIZUL 
RAHMAN Oudh 473 


-Mukarrari tenure —No right except to collect rent 
reserved to zemindar—Subsequent Record of. Rights 
showing another person as holding under zemindar 
—Suit for declaration of incorrectness of Record 
of Rights—Non-impleading of villagers—Suit, if 
not: maintainable. ae i 
Where according to the original mukarrari grant- 

ed: to the plaintiff's transferor no right or 

interest was reserved by the zemindar except 

‘that to receive the rent reserved, and a subsequ- 

ently prepared Record of Rights showed certain 

‘other persons as holding under the zemindar: 

Held, that the Record of Rights was incorrect 
and a suit for declaration that the Record of Right was 
incorrect would not be bad for non-joinder of the 
villagersas parties to the suit. JAGANNATH MAHADANI 
v. UDHAB OHANDRA SINHA Pat. 753 


Negotiable Instruments Act (XXVi of 1881), 
S 7— Acceptance of hundi—Z#ssentials—Oral 
acceptance—V alidity—Mercantile usage—Conditional 
payment after dishonour—Duty to present within 
four days i 
In the absence of a mercantile usage to the 

contrary acceptance of a hundi must be in writing 

and must be written on the kundi itself and there 
does not appear to be any usage in-Bombay recognis- 

ing oral acceptances, 2 i 
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Where a hundi has been dishonoured and returned, 
but conditional payment is made, there isa custom 
that the amount paid should be refunded unless the 
hundi is again presented within four days. SURAJMAL 
v. KasHIPRasaD i Nag. 914 


88. 26, 27—Promissory note by manager of 
joint Hindu family for family necessity — Liability 
of other members. b 
A promissory note executed by a person in his own 

nameand which does not. show that he executed it 
as the manager ofa joint Hindu family cannot be 
enforced against the other members of the family 
even though the debt is proved to have been incurred 
by him as manager for the benefit of the family. 
Diectum—In such cases no difficulty would arise if 
the obligee of the promissory note were to sue on the 
debt as opposed to promissory note. Motr LAL Lap 
v. PUNJAJI ` Nag. 411 


8, 27—Promissory note executed by. member 
of firm—Name of firm not mentioned—Firm, if 
liable—Negotiable Instruments Act, whether controls 
Contract Act (IX of 1872.) . R Moe ce 
The name of the person or firm to be charged ona 

negotiable document must be clearly stated on the 

face or on the back of the document No exception 
is made with regard to trading firms, and if a pro- 
missory note executed by member ofa firm mentions 
nowhere in it the name ofthe firm, the firm cannot be 
held liable on it. ; ' 
The Contract Act is a general statute dealing with 
contracts. The Negotiable Instruments Act is a statute 
dealing with a particular form of contract, and the 
law laid down for special cases must always overrule 
(the provisions of a general character. ‘Kwona ‘Hip 
Lons Saw MILL Co. v. O. A M.A. L Firm £ 
A Rang. 866 
——— sS. 43, 45. See Hire PUROHASE 484 
——S. 64 Exception, ` s. 76—Promissory note 
payable on demand.and at a specified place—Part 
payment—Presentment, necessity of. i 
` Under the exception to s 64, Negotiable Instruments 

‘Act, in the case of a promissory note ‘payable on 

„demand and at a ‘specified’ placè presentment is 

„necessary ia order to charge’ the promissor. “Where, 

however, the promissor makes a part payment on 

-account of the amount due, such presentment is not 

necessary. PEOPLES INSTALMENT Savines Bank’. v. Rim 

“NATE. . ' Lah. 1024 


Oaths Act (X of 1873), 8. 10—Contract Act. (IX of 
1872), 88. 8, 4—Offer to abide by oath—Revocation 
after acceptance—Validity. : _. p S : 
If an offer made bya party toabide by the oath 

of the other party has been accepted by the latter, 

the former cannot resilefrom the offer even before 
the oath is actually taken. Siya Ram Dass v. JAGAN- 

NATH. : i | ` AU 719 

Occupancy holding—Gift of, without consent of 
landlord—Landlord, if can enter on holdinge 
The principle that where the transfer. is a sale 

‘of the whole holding, the landlord,in the absence 

of his consent, is ordinarily entitled to enter on the 

-holding, does not apply to transfers of such hold- 

iogs otherwise than by sale or mortgage, e. g., by 

gift- Although transfers by gift may, in certain 
circumstances, amount to or result in abandonment, 
no inference of abandonment can be drawn from 
such transfers. PRaTAPCHANDRA v. RAMANIMOHAN 

f Cal 131 
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Occupancy right—Sale with consent of malguzar 
—-Validity—Mortgage—Several mortgages to same 
person-—Right to institute separate suits— Purchaser 
of portion paying prior mortgage—Right to subro- 
gation against puisne mortgagee—Transyer of Prop- 
erty Act (1V of 1882), ss. 74, 91. 

Sale of an absolute occupancy field cannot be re- 
garded asa composite transaction consisting of a 
surrender and a fresh lease. The law allows the 
transfer of absolute occupancy right directly by 
the tenant provided the malguzar consents to such 
transfer. 

Itis not open toa mortgage 
mortgagees over the same property to 
separate suitsonthe different mortgages. 

Where a purchaser ofa portion ofa mortgaged 
property discharged a first mortgage over the prop- 
erty andthe second mortgagee sued to enforce his 
mortgage; N 

Held, that the purchaser was entitled to use the 
mortgage satisfied by him asa shield against the 
second mortgagee and he cannotbe compelled to 
redeem the second mortgage GADIRAM CHIMNA v 
PunaMOHAND Nag 326 


Oudh Estates Act |I of 1869 as amended by 
Act ill of 1910), S 22—Succession to Gangwal 
Estate—Principles governing succession. | 
The succession to the estate of Gang wal situated 

in the District of Bahraich in the province of Oudh 

ig governed by 8.22, cl J, Oudh Estates Act, as 
amended by the local Act ILI of 1910, and in order 
to succeed, a claimant to the estate must establish 
that heis the nearest male agnate according to the 
rule of primogeniture, LAL HARI Har PartaB BAKHSH 

SINGH v. PISHESHWAR BAKHSH SINGH _ Oudh 529 

Pardanashin lady—Transaction against - interest 
of lady. See TRANSFER oF Property AoT, 1882, an 3 

— Woman not inexperienced and who has 

appeared before Registration and Revenue Officers 

—Whether pardanashin lady—Document executed 

by such lady— When valid. Si 

A pardanashin woman is“ a woman of rank living 

lusion, shut inthe zenana, having no com- 

munication except from behind the parda with any 
male person save afew privileged relations and 
dependants”. A lady who is not inexperienced and 
has appeared in courts and before Registration and 

Revenue Officers cannot be considered to be a 

pardanashin lady. In the case of a document executed 

by a pardanashin woman and which is challenged, 


it must 


who holds several 
institute 





to obtain disinterested and independent adyice. 
Devi Lah. 720 
Natav Ram v. DHAN 395, 466 


Partition Sgr HINDU Law 
Partition suit—Compromise decree—Final decree, 
whether necessary— Construction of decree. 7 
No preliminary decree is obligatory in a partition 

d if the parties have by means of an excue- 


it, an 
tion petition treated @ consent decrees as a 
final decree, it is not open to either of them 


to object that it is only a preliminary decree. 


The material portion of a compromise’ 
decree in 2 partition’ suit ran as follows: 
“The properties in Kollengode and Mangalam 

persons 


areas should be partitioned by both the n 
and the revenue and michavaroms in 
fthe said properties should be borne 
equally ; and since the obsequies of our grand- 
“mother deceased Subbammal Ammal were conducted 
by No. 2, No. 1 has of his own free will, agreed and 


-equally, 
-respect 0 
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be shown that theexecutant was in a position 
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settled that in respect of the sradhkams (death 
anniversaries) etc.,of the said grand-mother and cf 
grand-father deceased Venkatasubba Ayyar, 10D 
paras of paddy should becredited to No. 2 from ths 
share of 285 paras of paddy belonging to No. 1 
out of 579 paras of paddy that is left as balanca 
after deducting 130 paras of paddy for wushappooja 
and nivedia vazhipad, at the Venkitachalapathi templs 
at Kumarapuram gramom, from the pattom (re 
of about 70) paras of paddy which the properties in 
Kottekkad amsom now fetch; and so, the abova 
said 100 paras of paddy has been set arartfor ths 
share of No 2 from the share of 285 paras of paddy 
belonging to No. 1. It hasalao been settled that 
the properties at Kottekkad should be partitioned 
in the said proportion:” 

Held, on a construction of the decree that tha 
meaning of the compromise was that the lands in 
Kottekkad were to be equally partitioned and that 
100 paras of paddy were payable annually for the 
performance of the sradha by the Ist defendant to 
the plaintiff out of the share which he would’ get. The 
compromise did not mean that the properties were to 
be divided in the ratio of 385 to 185 which repre- 
sents the final numbers of paras of paddy which 
each side will have for its own use when another 
130 paras of paddy have been deducted for the 
temple. GanapaTHI [YER V SUBRAMANA IYRR 

Mad. 95 


Partition Act (IV of 1893), s. 4—Transfer’, 
meaning of—Whether includes surrender. 

The word ‘transfer’ in s. 4, Partition Act, does not 
include surrender by some tenants of their interest 
inthe landlords’ favour, although a surrender in 
certain circumstances may amount to a transfer and 
operate as such. MAKHAN LAL LAHA v. NAGENDRA NATE 
ADHIOARY Cal, 812 (b) 


Partnership— Dissolution---Inference from circum- 
stances —Whether proper. 

A dissolution of partnership at willcan be infer- 
red from circumstances. Sernrvasatu Namu v. 
RAMAKRISHNA NAIDU Mad. 572 
———- Rights of outgoing partner—Right to be 

indemnified against partnership debts—Appropria- 

tion. “9 

In a partnership an outgoing partner has a right 
to be indemnified against the partnership debts by 
the appropriation thereto of the partnership assete 
unless such right has been taken away by any deed 





or agreement, to which he is a party. JERAMDAE 
Naoomat v. OFFICIAL ASSIGNEE Sind 674 
Suit for accounts. SER Orv PROOBDURE 

Cope, 1908, O. VI, r.17 250 


Partnership Act (IX of 1932), s. 6—-Mere co- 
ownership of -land, if makes co-owners partner’ 
—Co-owners jointly working land and both taking 
active part in raising crops—Land, if becomes 
partnership property. g 
Mere co-ownership of land will not [make the 

co-owners partners. Where two persons were not 
merely jointly ownersofa land but bothof them 
took an active share in the business of raising 
crops, jointly worked the land, jointly engaged 
coolies and jointly arranged for the clearing of 
portions of the land: 

Held, that they must be deemed to have been 
working in partnership andthe property must be 
held to be partnership property. . S. A. R.S. 
ÇHETTIAR v. R. M. P. OHETTYAR Rang, 100? 
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Patna High Court Rules, Chap, VIL r. 19— 
Stamp reperier powers of—Insufficiently stamped 
memorandum—Liability to additional court-fee— 
Admission of appeal, effect of-—Change of law, 
effect of. 

Under r. 19 of Chap. VII of 
Patna High Court,the Stamp Reporter, when he 
finds that a document which ought to bear a stamp 
under the Court Fees Act has been through mistake 
gr inadvertence received in the court without being 
Properly stamped, is required to report the fact to 
the Pleader who presented the document, who is 
obliged to note within three weeks whether he 
accepts or disputes the accuracy of the report and 
under this rule the Stamp keporter would be 
required to take action ifhe found that memoran- 
dum of appeal which was insufficiently stamped 
had been accepted by mistake or inadvertence as 
sufficiently stamped and it cannot be said that 
when the appeal is once admitted and registered, 
the functions of the Stamp Reporter are necessarily 
at anend. SIDESHWARI Prosan v, Ram Kumar Rat 

. Pat, 684 

Patni—Zemindar’s to create intermediate 
tenure. 

A zemindar can create a tenure intermediate be- 
tween his zemindary interest and a patni provided 
he does not thereby prejudice the position of the 
first tenant. PARABI BIBI v, BIRENDRA Nats 

3 Cal, 92 

Pena! Code (Act XLV of 1860), s. 34— Applica- 
bility of—Inference of common intention. 

When twoor more persons set on to assault another 
armed with hatchets and dangs, it may safely be 
assumed that their commonintention is to give him 
a thorough beating, and it may also safely beassum- 
ed that all are cognizant of the fact that the hatchets 
will be used and that very serious injuries are likely 
to be inflicted. Section 34, Penal Code, applies to the 
cage, ZULFIKAR V, EMPEROR Lah 1018 
SS, 34, 325 —Two persons attacking another 

—Absence of proof that one of them struck a blow 

—Whether he can be convicted—Absence of charge 

under 3 84—Conviction under s.84, legality of. 

Where M armed with an axe. accompanied K 
armed witha spear and with him madea concert- 
ed attack upon D, and K was convicted under 
8. 304, part If, Penal Code and M under s. 325 : 

Held, that the mere fact that no particular blow 
had been proved to have been struck by M would 
not absolve him from the charge under s. 325, 
Penal Code, on which he was tried. 

Held, also that the omission of a charge under s. 
34 against M was not material as he was not in any 
way misled in his defence. KuupaDap v. EMPEROR 

: Lah, 300 

—— s 84—Unsoundness of mind at the tume 
of committing offence—Whether sufficient to bring 
the case within s. Bh— Criminal trial—Sentence. 

A finding that the accused was of unsound mind 
at the time of committing the crime is per se in- 
sufficient to bring his case within the provisions of 
s 84, Penal Oode, for unless it is shown that the 
accused was by reason of such unsoundness of 
mind incapable of knowing the nature of the act or 
that what he was doing was either wrong or 
contrary to law, heis not exempted from criminal 
responsibility for theact But when the offence is 
proved to be committed whilst the accused isin an 
unsound state of mind, the extreme penalty of the 


law is not called for. Naa Kan Taa v, EMPEROR 
Rang. 437 


power 
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——— 8, 97—~Right of private defence, extent 
of—Municipality having no right to levy toll— 
Peon coming to demand toll—Beating of peon— 
Whether justified, 

Theright of private defence only exists against 
acts amounting to an offence against person or pro- 
perty and within the limits 0 s. 97 and the following 
sections of the Penal Code. Where a peon who 
comes to collect toll is beaten, the fact that the 
Municipality had no right to collect the same doas 
not justify the beating. SAWAL Sera v, EMPEROR 

Pat. 178 
s. 97—Right of private defence, extent of 

—Police Officer bona fide believing a person to be 

a proclaimed offender—Attack by the person— 

Firing by Police Officer—Death—Right of private 
. defence, if extends to causing death of the person. 

Where a Police Officer bona fide believing acer- 
tain person to be a proclaimed offender, in his en- 
deavour to arrest him, was attacked by that person 
with a hatchet in his hand, and in defending bhim- 
self the Police Officer fireda shot which proved 
fatal to his assailant : ` 

Held, that the Police Oficer was protected by the 
right of private defence which extended even to the 
causing of the deathof the assailant, and that the 
Police Officer should not be held criminally liable 
for the unfortunate outcome of what he did 
Per Aston, A. J. C.—The Police should be 
strengthened in their effortstodo their duty and 
it is impossible to require them to weigh with 
golden scales in a sudden fight the amount of force 
they are entitled to use in protecting themselves 
from. dangerous persons whom they have to arrest, 
NAWAZALI GHULAM MUHAMMAD v, Emperor Sind 328 


———— ss. 99, 100, 300, Excep, 1—Deceased 
endeavouring to violate accused's wife—Accused 
seeing the act and striking deceased—Death—Right 
of private defence, if exceeded. ` 
Wherethe accused, on seeing the deceased, 

whom he had brought up from his childhood in his 
own household lying on and trying to commit rape 
on the accused’s wife,.took a gandasa and gave the 
deceased a number of blows as a result of which he 
died, and it appeared that all the injuries were intlict- 
ed whilst the deceased wasin a lying position: 

Held, that the action of the accused was covered 
by.cl. 3, s. 100, Penal Code, and that although 
the rightof private defence laid down in that s. 100 
is a-restricted rightand has to be read ‘ subject to 
the provisions of s. 99, the assault made by the ac- 
cused upon the deceased while he was endeavouring 
to violate the accused’s wife brought the case within 
s 100,even as qualified by s. 99 and the accused was 
entitled to an acquittal, Suras NARAIN Lau v. 
EMPEROR All, 1010 


ss. 99, 325 — Warrant of attachment 
— Warrant signed by Deputy Collector and not by 
Collector—Objection not raised before attachment— 
Kurk amin effecting attachment in good faith 
under colour of office—Accused forming into un- 
lawful assembly and resisting attachment—No ap- 
prehension of death or grievous hurt in mind of 
accused—Right of private defence, if available to 
accused. ` 
A warrant of attachment was valid in all re- 
spects except that it was signed by the Deputy 
Gollector instead of being signed by the Oollector 
The accused took no objection on this ground when 
hd 
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it was shown to him before effecting attachment, 
On the kurk amin attaching an ox belonging to the 
accused the accused and theothers forming them- 
selves into an unlawful assembly resisted the 
attachment and while so doing, caused grievous hurt 
to a person: 

Held, that whether the warrant of attachment 
signed bythe Treasury Officer instead of by the 
Oollector was or was not a perfectly valid warrant 
in the eye ofthe law, yet the kurk amin was a 
public servant who was acting in good faith and 
under colour of his office and was giving effect to 
a warrant of attachment, which so far ashe was 
concerned appeared to him to be a perfectly valid 
warrant, and hence the accused were not justified 
in resisting the attachment: 

Held, also that there was no apprehension of 
death or grievous hurt in the minds of the accused 
created by any act done by the kurk amin and 
hence the accused could not claim the right of 
private Sunpak Lat v., EMPEROR 

Oudh 256 


s. 100 — Attack with deadly weapons on 
peaceful citizens—Private defence, right of—Whe- 
ther exists— Extent of right, 

When peaceful citizens are attacked by a body of men 
armed with deadly weapons it cannot be said that the 
right of private defence is exceeded if those attack- 
ed, in their turn, use similar weapons in their de- 
fence ; nor can it be said if in using those weapons 
one of the aggressors is killed, that that would 
necessarily be exceeding the right of private de- 
fence. Man SINGH v, EMPEROR All, 383 


S. 100—One person attacked by two or three 
men—Right of private defence, extent of. 

Where a person is attacked by two or three men 
and he has every reason to apprehend that grievous 
hurt would be inflicted, he has a right of private 
defence which extends to the voluntary causing of 
death or of any other harm to the assailant if the 
offence which occasions the exercise of the right is 
such an assault as may reasonably cause the appre- 
hension that grievous hurt will otherwise be the 
consequence. $ 

When aman is suddenly attacked by two or more 
persons, it is not fair to weigh his actions in ` golden 


defence. 





scales. SHAHAN MAHOMEDALI v, WPEROR Sind 413 
$. 100 —Private defence—Extent of ‘right 
—Persons exercising their right in abetting a 


nuisance—Attack—Free fight— Death — Right of 

private defence, tf extends to causing of death, 

“Where while the accused were exercising their 
right in abating a nuisance caused by a dam across 
‘a river, the complainant's party who had no right 
to place the dam across the river, attacked the ac- 
cused, and during the fight one man actually received 
injuries from which he died : 

Held, that the accused had a right of private defence 
which included the right to inflict such injuries as 
were caused in the case including death. HAsHIM 
KHAIR MUHAMMAD v, EMPEROR Sind 431 


88, 100,186—Nazir directing removal of 
huts of judgment-debtors in good faith—Assault 
and obstruction of further process of court ~Right 
of private defence, if available, 
Where the Nazir of a Civil Court went with a party 
to give possession of certain land and after allowing 
a substanțial time for the auction-purchaser to come 
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toterms with the judgment-debtors, ordered the 
judgment-debtors to remove the huts that existed on 
the property but on their objecting on the ground 
that the writ wasnot to give delivery of possession 
of the house, the Nazir ordered the decree-holder’s 
men to remove the huts : 

Held, that in giving directions that the huts should 
be taken down the Nazir acted in good faith and 
that there was no question of private defence avail- 
able to the accused judgment-debtors and their men 
whochased the Nazir and the decree-holder’s men 
with lathis thereby not only committing assault but 
obstructing further processes of the court and that the 
accused were guilty under s 186, Penal Code. 
GOVERNMENT OF BENGAL v. ALIMUDDIN Cal. 817 


s. 141 (4)—Enforcing a right and maintain- 
ing a right—Distinction between — Maintaining 
supposed right—Whether an unlawful object. 
Where certain persons were merely acting in 

maintenance of an existing peaceful possession, no 

matter whether the possession was with or without 
title, they cannot be said to have been enforcing 
any right or supposed right and, therefore, cannot 
be held to form an unlawful assembly within the 
meaning of s. 141, cl. (4), Penal Code EmPEROR v. 
MOHAMMAD IDRIS Oudh 262 (a) 


——— S, 145—Procession —Refusal to obey order 
to disperse—Object, if becomes unlawful—Con- 
viction under s. 145, legality of —Criminal Procedure 
Code (Act V of 1898), s. 489 — Revision—Jnterfer- 
ence atthird party's instance on question of sentence, 
The accused formed into a procession which started 

from a Oongress Office When they reached a certain 

place they were met by a party of Police Officers 
who directed them to proceed by a route differens 
from that which they were till then following, They 
thereupon satdown on the groundin the public road. 

They were asked to disperse but refused to do so and 

were arrested and convicted under ss. 15) and 146, 

Penal Code: 

Held, on an application for revision by the Secretary 
of the Bar Association that the conduct of the 
processionists in sitting on the ground when ordered 
to take a different route and refusing to disperse when 
called upon to do so, coupled with the fact that the 
conduct of the accused proved that the procession was 
animated by hostility to the established Government 
justified the finding that the processionists were 
determined to disregard and disobey any lawful 
orders that the Police or the Magistrate might give 
them and that their object was therefore unlawful: 

Held, further, that though the sentences were 
heavy in the circumstances of the case,the High Court 
would not entertain an application for reduction of 
sentence at the instance ofathird party, the convicted 
persons not having seen fit to appeal. AMBIKA 
OHARAN V, EMPEROR Cal, 691 (b) 


——— 8, 147—Applicability of. 

Section 147, Penal Code, cannot apply to a case 
where a person in lawful possession of any proper- 
ty proposes to useforce in order to maintain his 
possession, for in such acase, his object is to pre- 
vent a trespass. He isnot enforcing a right buat 
preventing a wrong. EMPEROR v, MOHAMMAD IDRIS 

= Oudh 262 (a) 


s. 147—Responsibility of individual rioter 
—FProof as to. 
Where the presence of all the accused at the 
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time ofthe occurrence is fully proved _ by the evi- 
dence of the prosecution witnesses, it is not neces- 
sary for the prosecution to provein a case of riot 


what each individual rioter was responsible for. 
BUNDAR LAL v. EMPEROR Oudh 256 
—— S. 147 — Rioting — Unlawful assembly— 


Necessity of proof of formation of 

eWhere there is no proof of formation of an un- 
lawful .assembly, an isolated or independent assault 
by some of the candidates and their supporters for 
an election cannot be considered to be actuated by 
any common object and all the persons should not 
be convicted for rioting. AFZAL Bre v. EMPEROR 

51 


———— 8, 151. Sze ORIMINAL Proozpurz Cops, 
1 1898, s. 127 232 
———— 8. 176—Offence under—EHssentials— Police 

already informed by others—Omission to give 


information, whether offence. 

Section J76 is intended to apply to parties who 
commit an intentional breach of obligation to report 
and not where the public servants have already 


obtained the information from other sources, DHARA 
SINGE v, EMPEROR 343 
s. 186. Ses Prenar Cone, 1860,s 100 817 





S. 191--False evidence— Intention, 

So far as the language of s. 19), Penal Code, 
goes, it is not strictly necessary that the statement 
should be material to the inquiry, so long asit 
was made by a person who was bound by oath to 
state thetrath Durea Prasan v. Emperor All.194 
s. 193. SEB ORIMINAL Proorpure CODE, 
1898; 8,169 380 


— S, 193—Charge of perjury based on 
isolated statement of witness —Accused not given 
opportunity to explain—Discretion of Magistrate not 
exercised judicizllly —Charge, if can be sustained, 
The accused in the course of a report to the 

police regarding theft of certain articles men- 
tioned that he missed Rs. 410 which he had left 
in an unlocked drawer. During his examination 
on being asked where he got this money from, 
he answered that it was part of the amount 
of Rs. 500 which he had borrowed from his 
hostess, This lady was examined firstas to some 
other questions and then without further introduc- 
tion she has asked whether she had lent the 
accused the amountof Rs. 500; she shook her 
head and said she didnot lend him Rs. 500 and 
then after a pause added, as far as she could 
remember. The next question asked her was 
also on another subject. The accused was proses- 
cuted for perjury: 

‘Held,that asthe question put to the lady 
about the loan was anisolated one without ex- 
plaining to her what the question was directed 
to or the circumstances, and as no opportunity 
was given her to explain her isolated answers 
nor the accused re-called to amplify the evidence 
he had given, it appeared as if a trap had been 
laid in this way for the accused and that a 
charge of perjury ought notto be thus lightly made 
or based upon a mere isolated answer. 

Held, also, that although the Oode gives a Magis- 
trate or a Judge a full discretion as to whether 
or not he shall give the accused an opportuni- 
tyto show cause why a complaint should not be 
made against him, this was a case in which the 
learned Magistrate ought to have given notice to 
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the accused before making the complaint because 
the accused might well have been able to explain 
more fully the circumstances in which he gave 


his evidence, and to satisfy the Magistrate 
„that in fact, he had not made any false state- 
ment. 


Courts are not established to set traps and catch 
people out, but after a proper examination of the facts 
to decide whether they ought to be prosecuted for 
criminal act or not, J. E. James v, EMPEROR 

Cal. 846 
ss. 193, 199—Burden of proof of offence— 

Duty of prosecution—Siate of mind of accused at 

time of making declaration. 

In prosecutions under ss. 193 or 199, Penal Code, it 
is not sufficient for the prosecution to show that the 
statement is false and thus throw the burden of proof 
on the accused to establish good faith as a defence, 
but the prosecution must show affirmatively the know- 
ledge of the accused that the evidence given or decla- 
ration made was false or his belief in its being false or 
absence of a belief in its truth. 

The real question in such casesis of the state of 
mind of the accused at the time of filing the declara- 
tion. JAGDAT SINGH V. EMPEROR Pat. 1011 

ss. 193, 471—Third party forging endorse- 
ment on pro-note—Offence—Necessity of complaint 

of court. É 

Where a person entrusted a promissory note with a 
Vakil's clerk for filing a suit thereon the latter 
failed to filea suit within the period of limitation 
but after that period forged an endorsement of 
payment on the pro-note and caused the suit to be 

led: 





Held, the act ofthe Vakil’s clerk fell within s. 
193, Penal Code, and complaint of the court was neces- 
sary for his prosecution, SUBEAMANIA AYYARV. SWAMI- 
KANNU OHBTTY _ Mad. 519 
——— ss, 199, 200— Presentation of false 

afidavit—Inadmissibility on ground of some in- 

formality—Whether affects nature of offence— 

Burden of proof of offence lies on prosecution— 

Evidence Act (I of 1872), 8. 106. . 

It is an elementary principle of criminal law that 
when the section creating an offence mentions in the 
definition of the offence a particular state of mind 
on the part of the offender as being an ingredient in 
the offence, the burden of proof is thereby placed on 
the prosecution to establish that such a state of mind 
was present in the accused at the time of committing 
the act charged. The burden of proof ina charge 
under s. 199, Penal Oode, is on the prosecution to 
show that atthe time of making the affidavit the 
accused either knew or believed it to be false, or did 
not believe it to be true, f tae 

The accused in an affidavit filed ina rent suit in 
a Civil Court stated that his tenant died on a 
particular date, but on a counter-affidavit filed by the 
tenant's husband the court came to the conclusion 
that the date of death as alleged in the accused’s 
affidavit was not the correct one and directed the 
presentationof a complaint under s. 476 of the 
Oriminal Procedure Code for the prosecution of the 
petitioner for an offence under s. 199 of the Indian 
Penal Code: : 

Held, thatit was wrong to say unders 106, Evi- 
dence Act, that the burden of proof as to the date of 
the tenant's death was on the accused on the ground 
that itwas a matter particularly within his know- 
ledge; and that the burden lay on the prosecution of 
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provingevery ingredient comprised in the definition 


of the offence, and inthe absence ofsuch evidence the 
conviction could not stand. 


An affidavit which is inadmissible merely on the” 


ground of some informality is still a declaration with- 

in the meaning of ss 199, 200, Penal Code. Suanzap 

Kaan v. EMPEROR 857 

~S. 201—Person secretly burying body of man 
just murdered, whether guilty. 

A person who secretly buries the headless body 
of a map just murdered is prima facie guilty 
under s 201, Penal Code, unless he can establish 
that his act was innocent. It is not mecessary 
for a conviction that the accused should be aware 
of the identity of the offender, or that the offender 
himself must have been convicted. Nawas DIN v. 
Emperor Lah 12 


s. 228—Minor under custody of guardian 
appointed by Court—Understanding that minor not 
to be married without Court's permission—Marrying 
the girl, whether constitutes an offence. 

-- Where a guardian was appointed toa minor girl it 
being well understood at the time of the appoint- 
ment. that the minor was not to be married without 
permission of the court and 4 gave away the minor 

irl in marriage while under the guardianship: 

Held, that though A’s conduct was a disobedience 
of the court's order, it did not amount to an offence 
under s 228, Penal Code. 

Held, also, that A’s conduct attracted the operation 
of the Contempt of Courts Act under which the 
High Court was empowered to punish contempt 
of courts subordinate to itin the same way as if the 
contempt had been of the High Court itself. 
KAULASHIA V EMPEROR Pat. 351 

s. 296—Muhammadans taking procession 
through private grove—Fight between Hindus and 
Muhammadans—Right to take procession through 
grove not established—Ojfence under s. 296, if 
committed, 

Where some Muhammadans took a tazia procession 
through a private grove as aresult of which a dis- 
pute ensued between Hindus and Muhammadans 
and the accused were convicted of an offence under 
s. 296, Penal Code, and it appeared that the Muham- 
madans had not established any rightto take the 
azia through the grove: 

Held, that no offence under s. 296, Criminal Pro- 
cedure Code, was committed. BULGAR SINGH v, Em- 
PEROR Oudh 540 


m S. 300—Person thrusting knife into the 
abdomen of another—Party fight—Fight not started 
by accused— Sentence, 

A person whothrusts a knife into the abdomen 
of another must bepresumed tohave intended to 
inflict an injury which he knows to be likely to 
cause the death of that person, 

Where a person does so in a party fight in which 
several men take part and which is not proved to 
have been started by him, the lesser punishment of 
transportation for life is sufficient to meet the ends 








of justice. BHAGWANA v, EMPEROR Lah, 292 
—s. 300, Excep. |. Sze Penat Cope, 1860, 
ss, 99, 100 1010 


——--—§. 300, Excep. 4—Burden of proof as to 
case coming within exceptions—Accused and deceased 
simultaneously preparing for assault and fighting— 
Sudden fight—Accused's case, if falls within excep. 4. 
In a charge for murder, it is for the accused to 
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prove the fact essential for the purpose of bringing 
his case within any of the exceptions to s 300, Penal 
Code ° 

Where the accused and the deceased simultaneously 
made preparation to assault each other with deadly 
weapons and they immediately fought ; 

Held, that the accused could not be held to have 
succeeded in the plea of self-defence, but that the 
case fell under Excep.4 tos. 300, Penal Code. Nea 
Ba SHIN v EMPEROR Rang. 420 


s. 302—Murder—Accused encouraged by 
mischievous literature to commit crime—Motive not 
personal -enmity—Punishment - Mere youth, if an 
extenuating circumstance 
Where a murder is committed by an éducated 

young man of mature years, the fact that he has been 

impelled to commit the crime fostered by the read- 
ing of mischievous literature intended to arouse 
sympathy with revolutionary crime,is no ground 
for the exercise of leniency in his favoure Nor does 
the fact that his motive was not personal enmity 
but merely a desire to injure the head of the 

Government justify a refusal to enforce the ordinary 

punishment provided by law when a criminal has 

been convicted. Youth alone does not constitute an 
extenuating circumstance such as would justify the 
lesser penalty prescribed by the law. Harr KISHAN 

y. EMPEROR Lah. 294 

——-——S, 302--Murder by boy of 18 under elder 
brother's compulsien—Sentence—Criminal trial. 
Where a boy of 18 is convicted almost entirely on 

his own confession, and according to that confession 

he was acting under instructions from, and semi- 
compulsion by his elder brother, who was the_prime 
mover in the affair and who alone would benefit from 
the murder, the extreme penalty ofthe law is not 
called for. M1 HEIN v. EMPEROR Rang. 829 


———s 302—Murder by poisoning—Points to be 
proved—Motive, existence of—Whether dispenses 
with proof, 

In acase of murder by poison, the following 
points have to be proved: Firstly, did the deceased 
die of the poison in question; secondly,. had the 
accused got the poison in question in his or her 
possession: and thirdly, had the accused an 
opportunity to administer the poison in question to 





the deceased If these three points are prov- 
ed a presumption may under certain circum. 
stances bedrawn by the court that the accused 


did administer poison to the deceased and did 
cause the death of the deceased. It is not usual 
that reliable direct evidence is available to prove 
that the accused did actually administer poison to 
the deceased. The evidence of motive which’ is 
frequently given in these cases is of subsidiary 
importance, and the mere fact that the accused had 
a motive to cause the death of the deceased is not 
a fact which will dispense with the proof of the 
second and third points that the accused had the 
poison in his or her possession, and that the 
accused had an opportunity to administer the 
poison. 

In such cases it is not enough for the chemical 
examiner to merely state that poison was detected. 
His report should bs fulland complete and take the 
place of evidence which he would give if he were 
called to court as a witness. 

Distinguishing symptoms of 


arsenic poisoning 
considered. GAJRANI v. EMPEROR 
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s 304 (1)—Grave and sudden provocation— 
Meeting wife with paramour. ‘ 
The accused a Pathan on returning to his house, 

did not see his wife and he went out and saw her en- 

gaged in love making with another man in the fields. 

He killed the man with anaxe and after returning to 

his wife he cut her throat with a kitchen knife: 

® Held, on the facts, that the accused had acted under 

grave and sudden provocation within s. 304 (1), Penal 

Oode, and that the merefact that when killing his 

wife he substituted a knife for the axe, which he was 

carrying, was scarcely sufficient to prove delibera- 
tion. ABDUL HAMID V. EMPEROR Pesh.160 


$. 323. Sze CRIMINAL PROCEDURE Cope, 1898, 
s. 108 954 (b) 


~——~———§, 325. 
Sze PENAL Cong, 1860, s 99 256 


——_§\88. 366, 368—Kidnapping and abduction 
—Proper mode of framing charge—Misjoinder of 
charges, 

Six persons were jointly tried. The charge on 
which the first four accused were tried was for 
kidnapping and abduction. The charge against the 
fifth accused was for abduction only, as mentioned 
ins. 366 of the Penal Code. The sixth 
accused was jointly tried with the other five, forthe 
offence under s. 368 of the Penal Code: 

Held, that a joint trial of this kind was illegal 
and could not but have in fact prejudiced the ac- 
cused in their defence, and their conviction could 
not be maintained. 

Though the offences of kidnapping ard abduction 
are referred to in the same section of the Penal 
Code, they are distinct offences and separate charges 
should be drawn up if it isintended to charge the 
accused with both the offences, Mozam Darapar v. 
EMPEROR Cal. 93 


—8, 378—Removing property with no right to 
do so in asserting right to the property—Whether 
constitutes theft, ` 
Where in asserting a right to some property 

which a person believes to be good, if he does some- 

thing which he knows he has no right to do, è. g., 

he takes the law into hisown hands and removes 

the property in question from the possession of his 
opponent whoclaims the property for himself, he 
may be guilty of theft. 

Where the complainant having purchased a tree 
felled it, cut it up into suitable logs and then the 
accused claiming that it belonged to the proprietors 
of the village removed the timber; >- 

Held, that the act of the accused was unlawful 
and it could not be said to be covered by a bona fide 
claim, though the offence committed was ofa techni- 
cal kind. Gautam MUHAMMAD v, EMPEROR Lak. 718 


———— 88. 392, 403—Offence of robbery only 
technical—Attempt to criminally misappropriate 
currency notes —Sentence. 

D who wanted to send by registered insurance 
post a letter with five currency notes each of Rs. 100 
asked the accused to write the address on the 
envelope but the accused tried to substitute 
another envelope ia place of the original one and 
wrote the address on it. D's suspicions having 
been aroused he demanded of the accused the 
original envolpe An altercation ensued and the 
ofiginal envelopecontaining the currency notes and 
D's coat were torn. The accused was charged under 
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s. 392, Penal Code, and sentenced to 15 months 
rigorous imprisonment: 4 

Held, thatthe offence of robbery for which the 
accused could be held guilty was more or less techni- 
cal and that the accused should really, have been 
charged with attempt to criminally misappropriate 
the notes and that in the circumstances, the sentence 
should be reduced to one of six months’ rigorous im- 
prisonment. RABU SUBH v. EMPEROR . Sind 427 
--S, 396—Death penalty—Non-imposition of, 

for offence under—Reasonsto be given. 

As s. 396, Penal Oode, contemplates an offence 
for which death penalty can be imposed, where 
such penalty is notinflicted, reasons for not impos- 
ing it must be given. i 

Where a dacoity was started in a normal 
fashion with no particular savagery and the accused 
were taking part in it in anormal way and there 
was nothing in the record to show that a general 
disregard forhuman life might be imputed against 
all of them; and one of the dacoits who was 
watching outside shot at a woman who was running 
away and killed her; 

Held, that under the circumstances, death sentence 
should not be imposed on the accused Nea Sein TUN 
v. EMPEROR Rang 146. 
—-S 401—Police proceeding under s. 110, 

Criminal Procedure Code, though Police could have 

proceeded under s. 401, Penal Code—Procedure, 

whether objectionable. . 

Where it appeared that it was open to the Polies 
to proceed against certain persons either under s. 
401, Penal Code, or under s. 110, Oriminal Proce- 
dure Code, and after some discussion it was decided 
to take proceedings under s. 110: N 

Held, that the course was a perfectly legitimate 
one for the prosecution totake and that it could not 
be objected against on the ground that a substantive 
charge should have been laid against them, 
AUBDAR ALI V. EMPEROR _ Oudh 944 

s 406—Dishonesty, an essential ingredient 
of offence under—Too narrow an interpretation not 
to be placed on the word ‘dishonest.’ 

Where in payment for certain cloth valued at 
Rs. 43-12-0 purchased from the accused the com- 
plainant sent him a hundred Rupee note but the 
accused did not send back any change alleging that 
money was due to himand refusing to give the 
change until the account was settled : 

Held, that no offence under s. 406, 
was committed, inasmuch as the conduct of the 
accused was not dishonest. 

Too narrow an interpretation should not be 
placed on the worddishonest soasto lead to sub- 
stantial injustice, BAIJNATH MARWARI v. EMPEROR 

Pat 918 
.———— S, 409. SEE CRIMINAL PROOEDURE CODE, 1898, 

as. 181 (2), 179 £ 991 
-—-— S. 409—Offencas under, whether proper 

joinder. Sze GOBIMINAL PRrOoCEDURE CODE, pp 


B. 234 

s$. 423—Judgment-debtors executing docu- 
ment with false recital as to consent of decree- 
holder--Intention to supporta case of satisfaction 
of decree at later stage—Case, 1f comes within 

mischief of s. 428. 

Where the judgment-debtors executed a document 
with a false recital as to the consent of the decree- 
holder to take theirlandand this was found to have 
been done fraudulently with the intention of support- 
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ing at a later stage a case of satisfaction of the money 
secre which the decree-holder had obtained against 
them ; ig 

Held, that this was enough to bring the act of the 
judgment-debtors within the mischief of s. 423, Penal 
Oode. ŻMIRI SINGH v, EMPEROR Pat. 791 
———~ S. 424— Refusal to return property—If an 

offence. 

An offence of refusing to retura property is not 
contemplated by s. 424, Penal Code. GuRDIAL v, 
EMPEROR All. 32 
—— S, 457. See ORIMINAL PROOEDURE COoDE, 
1898, s 562 538 


——---8.463—Forged writing—Imitation closely 


copied from forged writing—Whether proper 
standard for cemparision—Proof of fraud— 
Evidence required. 


It is not conceivable that a suspected forger 
would deliberately imitate theforged writing and 
create evidence against himself. Consequently such 
writing does not afford a proper standard for com- 


arison. 

Proof of fraud by positive and express evidence 

- cannot be expected inthe large majority of cases 
«and in such cases circumstantial evidence is the only 

means available. But such evidence must not fall 

short of proof and no conviction can rest on mere 
suspicion and conjecture, however strong these may 


8. 

[Caution to be observed in relying on identifica- 
tion evidence pointed out.] GQowARDHAN Lat v. Em- 
PEROR Lah. 301 

8.467—Forging of withdrawal application 
from Savings Bank—Whether covered by the section 
~ —Forgery on |two dates of two applications— 

Single charge, if sufficient 

Where the accused was charged with forging two 
withdrawal applications and receiving the amounts 
so drawn on two different dates out of the money the 
complainant had deposited in a Savings Bank but the 
charge as framed was one single charge with one head, 
and the Judge instead of keeping the two offences dis- 
tinct and separate lumped them together and asked 
the Jury for a single finding instead of a separate 
finding regarding each offence : 

Held, that the procedure followed was likely to 
cause confusion and to interfere with the definite 
proof of a distinct offence, and that the conviction 
could not stand and must be set aside and a re-trial 
ordered. 

Section 467, Penal Oode, provides punishment for 
forgery not only of a document purporting to bea 
valuable security but also of any document which 


purports to give authority to any person “to 
recelve or deliver any money". SacHOHIDANAND 
Prasap v. EMPEROR Pat. 936 

s.471—Forgery—Comparison of handwriting 


—Value of. 

.Ordinarily, in determining whether a document is 
forged or genuine, comparisonof handwriting is a 
valuable aid. EMPEROR v. KANESHWAR Lat Pat. 782 
———-S. 471—Charge under 8. 471, when facts 

disclose offence under s. 198, legality of. 

A person cannot be prosecuted under s. 471, 
Penal Code, where the facts alleged constitute an 
offence under s. 193, for which a complaint by the 
court is necessary. SUBRAMANIYA ÅYYAR v. Swat 
KANNU OBNETTY Mad 519 
———-— 8.047 7-A—-Offences under whether proper 
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joinder. See ORIMINAL Procepure Cope, 1898, s. 234 
94 


s 
S. 498—Accused detaining complainant's 

wifefor illicit intercourse— Woman refusing to go 

to her husband -Offence under 3 198, if commatled. 

Where the accused at first detained the complain- 
ant's wifein his house with a view to having illicit 
intercourse with her, and having been seduced bY 
the accused, she felt some natural reluctance to re- 
turn to herhusband and declined to do 60 : 

Held, that the accused was rightly convicted of an 
offence under s. 498, Penal Code: GanesH PRASAD v. 
TuLSHI Ram Oudh 213 
———— 8. 499, Exceps, (D (vii) and (xl)— Defama- 

tion—Plea under Exceps (1) (vii) and (ix)—Truth of 

imputations and reasonable belief that imputations 

were true, whether relevant. i 

Under the first Exception to s. 499, Penal Code, 
the accused has to establish not only that theim- 
putation which he made was for the pubic good 
but also that it was true and the question as to 
whether the accused had good reason for believing 
the imputation to be true ig relevant to the question 
of good faith in Exceps. (viii)and (iz) tos, 499. 
TonsipaR BHAVANMAL V. EMPEROR Sind 63 (a) 

- ss 499, 500—Pleader cross-examining 

under instructions in client's interests—Absence of 

malice—Pleader, if can be convicted under s. 500— 

Presumption of good faith. 

The presumption in the case of a Pleader asking 
questions in cross-examination is that such questions 
are put in good faith for the protection of his 
client’s interests within the exception to s. 499, 

_ Where a Pleader in cross-examination asks a 
question under instructions and in the interest of 
his client, he should not be convicted under s 500, 
Penal Code, especially when it is admitted by the 
aggrieved party that the Pleader has no malice or 
grudge against him. NARAYAN Onanpra GANGULI v. 
Harish HANDRA SAHA Cal 935 
Pleaders fee—Evxecution proceedings—Original 

Pleader re-engaged by assignee  decree-holder— 

Pleader’s fee for execution—Legal Practitioners’ 

Pees Rules (C. Pa), rr. 6, 8. 

A casein which a decree has been assigned and 
the Pleader who had been engaged in the suit 
itself is re-engaged by the assignee in execution 
proceedings, falls within r 6 of the Rules laid down 
in respect offees of Legal Practitioners unders. 27 
of the Legal Practitioners Act, 1879, which appear in 
Civil Circular No Il-4 ofthe Oivil Cireulars of the 
Judicial Commissioner of Central Provincesand no 
fresh Pleader’s fee can be allowed in execution in 
such a case. JAINABAI” RAMOHANDRA Nag 876 
Pleading Seg Exzourion 50 
Duty of courts. 

Per Agha Haidar, J—Subordinate Judges shoule 
pay attention tothe pleadings which ale 
filed in their courts and should call upon Coun- 
selfor the parties to conform to the rules and 
requirements of the law by putting in properly 
and scientifically drafted pleadings and, in case of 
non-compliance should reject them forthwith. GHULAM 
MOHAMMAD Vv. ABDUL FASHID Lah. 636 
Police Act (V of 1861), ss. 30 (2), 32—Ordinary 

members of processions— Whether liable to conviction 

—Offence under s. 82, essentials of. 

Conviction under s. 32, Police Act, is proper only 
if it is established that the accused were directors ' 
or promotors of a procession and being under 
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an obligation to apply for a license, did not 
apply forthe same. in the absence ofa finding by 
the Magistrate that they were convening*or collect- 
ing the assembly, or directing or promoting the® 
procession, the conviction should be set aside. The 
mere fact thatthey were atthe head of the pro- 
cession and wearing garlands is not sufficient for a 
eonviction. If the accused were merely ordinary 
members of the procession, s. 30 (2) does not apply to 
them, BOYMKESH CHATTERJI V. EMPEROR Cal 185 


Practice—Revision—Copy of judgment of trial Court 
and of lower Appellate Court—Necessity of filing. 
It is the practice of the Peshawar Judicial Com- 

missioner's Court to require a petitioner on revision 

to file a copy of the judgment of the trial Court as 
well as the judgment of thelower Appellate Oourt. 

Gautam RASUL v. Samunpar SHAH Pesh 482 

-—Evidence—Counsel not calling witnesses in 
deference to observation from the Bench—Appeal— 
Permission to examine such witnesses, if to be granted 
—Desirability of {reviewing the practice pointed 
out, 

At a trial it isthe duty of Counsel to see that he 
calls sufficient evidence to prove his case, and if 
in deference to some observation from the Bench 
he refrains from calling evidence, the Appellate 
Court should not reverse the decree of the trial 
Court without allowing the party to give theevi- 
dence which the first Court had thought unnecessary, 

It is desirable that this practice should be reviewed 
on the ground that it is Counsel's duty to see that he 
calls sufficient evidence to prove his case and that the 
Judge ought not to stop parties from calling such 





evidence as they think proper unless the evidence 
is manifestly unnecessary. YELLAPPA YELLAPPA 
Kamar v. FAKIRA VARIYAPPA BARKI Bom 754 


Informality ın procedure—Duty of court, 

Qourts should not hold themselves fettered by 
any incorrect description or by any informality in 
procedure, which can have had nopractical influence 
on the result. Oganpriv. HIRALAL Nag. 663 
———of annexing legal opinions to petitions 

condemned. 

Practice of annexing to a petition, opinions of 
members of the legal profession, condemned: 

Held, that the correct course for the tribunal in 
such cases is to state that the petition cannot be con- 
sidered until the satements asto the opinion are 
removed, MAHARAJADHIRAJ OF DARBHANGA v. OomMIs- 
BIONER OF INcomz Tax 354 


Only issue in suit one as to easement— 

Defendants claiming ownership of land in pleadings 
. —Whether affects the suit—Hasement. 

Where ina suit theonlyissueis the issue as 
to easement the mere fact that the defendants 
claim in their pleadings ownership of the land 
does not affect the question although there 
is no objection to a person pleading in the 
alternative thaths is the owoer of piece of land 
and thatif he is not the. owner, he is entitled to 
an easement over it, TsaMANABHAT v. KRISHTAOBARYA 

Bom. 998 
Practice—Pleading—Parties to same  litigation— 

Inconsistent pleas, if may be taken. 

As between thesame litigants one party cannot 
defeat the claim ofthe other by a plea negativing 
a contention successfully advanced ‘by himina 
former suit. A party who has obtained an order of 
the court and has succeeded under it cannot, after 
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he has enjoyed a benefit under that order, say that 
it was valid for one purpose and invalid for another. 
SALAMATMAL v, NUR KHATUN Sind 50 


-——— Question of disruption of joint Hindu 
family, whether question of law—Second appeal. 

A finding that there hasor has not been a dis- 
ruption of a joint Hindu family is nota finding of 
fact, and can be questioned in second appeal. It is 
an inference of the legal effect of the facts found. 
Natau v GULABOHAND Nag. 919 
————Refusal of conditional  offer—Subsequent 

claim for offered sum—If can be allowed. 

When a plaintiff refuses the defendant's offer 
made on certain conditions he cannot claim that 
this sum should have been’ decreed to him in any 
case, as if it had been offered unconditionally. F. W. 
R. Foorwear v N. W, RAILWAY All. 1029 
————Second appeal—Question of law. 

A point involving a pure question of law can be 
raised at any stage, even in second appeal. Moruman 
JIOMAL v. GoBINDRAM BIKHOHAND i Sind 452 
——--—‘Striking off applications, impropriety of, 

An order thata petition is ‘struck off’ isnot a 
proper and legal mode of disposal of any important 
contested application. The. use of the expression 
‘struck off’ in connection with miscellaneous ap- 
plications where substantial relief is prayed for is 
even more inappropriate and undesirable than its 
use with reference to execution applications, 
NALABOLU RAMIREDDI Y THUNGA OHINNA Mad. 503 
Pre-emption. Sez Customary Law (U. P.) 339 
——~——Re-purchase by vendor before suit for pre- 

emption—Whether defeats right of pre-emption, 

If the original vendor sells away only a fraction 
of his rights ofco-sharership in the land to a stran- 
ger purchaser and subsequently re-purchases the 
property thus conveyed before the suit for pre-emp- 
tion is instituted, hecan successfully setup the 
re-conveyance as an effectual defence to a suit for 
pre-emption by another co-sharer. BABAN 2, SURYA- 
BHAN KALYANJI Nag. 876 


Pre-emption suit for—Finding that price is not 
paid in good faith—Court should proceed to fix 
market value of property. 

In a suit for pre-emption when the court finds that 
the price had not been paid or fixed in good faith 
the courtshould proceed to consider the market value 
ofthe property in dispute, Tora SINGA v. Lasnoo 
SINGH . Lah. 306 (a) 
Frame of suit—Necessity to state ground 

on which right is claimed—Amendment to claim 

on new ground after limitation—Permissibility— 

Civil P. C.( Act V of 1908), O. VI, rr 2,7,17. 

In a suit for pre-emption the right to pre-empt was 
claimed on the basis of contiguity only. The defend- 
ant pleaded that he also had property contiguous 
to the property sold and upon the defendant so plead- 
ing the plaintiff made a statement that his property 

entrance from the lane. 


Ji had a common 
The plaintiff applied for amendment of the 
plaint The trial Court framed an issue as to whe- 


ther the amendment should be allowed at the stage 
and disallowed it on the ground that the new ground 
of claim was put in after limitation had expired 
for the suit. In appeal the learned District Judge ac- 
cepted the appeal, holding that in a suit for pre- 
emption all that was necessary in the plaint was. 
that the right of pre-emption should be urged and 
not the ground on which the right should be claimed 
e 


lxxii 
Pre-emptlon—concld. 


and that, therefore, no question arose of the amend- 
ment of the plaint: 

Held, that a pre-emption suit should state the 
ground on which the right is claimed and the court 
of first instance was not wrong in exercising its 
discretion in refusing to allow amendment. Ruta 
Ram v. Ram Onanpar Das Lah. 822 
Presidency Small Cause Courts Act (XV of 

1882),8. 38—Trial Judge refusing stay of suit 

—Decision of suit on merits without objection from 

‘parties—Full Court, if competent to interfere with 

discretion of trial Judge 

Where a Judge of the Presidency Small Cause 
Court refuses to stay proceedings in a suit either 
under s. 19, Arbitration Act, or under cl. 18 of Sch. 
II, Civil Procedure Oode, and decides the suit 
on the merits without objection from the parties, 
the Full Court of the Presidency Small Cause Court 
is not competent, under s. 38, Presidency Small 
Cause Courts Act to revise the order by interfering 
with the discretion of the trial Judge and to grant 
a stay, and if the Full Oourt grants a stay it will 
be acting inthe exercise of its jurisdiction with 
material irregularity. PREMOHAND VapiLaL vV. 
MITHABHOY & Co. Bom. 643 
Presidency Towns Insolvency Act (1! of 1909), 

s. 11 (b)—“ Has carried on business either in 

person or through an agent”, interpretation of— 

Business by general agent for several constituents, 

whether comes within cl (b)— Jurisdiction of court. 

The business contemplated by s. 11, cl. (6), Presi~ 
dency Towns Insolvency Act, is business carried on 
within the limits of the court by a debtor either 
personally or through an agent properly and strictly 
so-called, and under his effective control, but not 
by a general agent who carried on business in his 
own name for diverse constituents on payment to 
him of a commission. 

A certain business which was carried on at 
Karachi was not a business of a firm outside British 
India but of the commission agents who inter alia 
made transactions on behalf of thefirm of the 
opponents and all the transactions were invariable 
made by the commission agents in their own re- 
spective names and they were personally responsibly 
to the local dealers : 

Held, that under the circumstances the mere 
fact that the opponents firm employed the 
services of these agents to sell goods sent to them 
from up-country or to enter into forward contracts 
ofsale and purchase on behalf of the opponents’ 
firm, would not by itself be sufficient to give juris- 
diction to the court at Karachi. Inre Firm Netsipas 
BANSIDHAR āăě ' Sind 885 
: 8. 13—'Ability to pay debis, meaning of— 

Onus of proof. 

What the Presidency Towns Insolvency Act means 
by ‘ability to pay debts’ins.13 thereofis not merely 
that the man has assets which, if liquidation proceeds, 
may, in the result, provide sufficient money to dis- 
charge his debts. It means that he is notso embaras- 
sed that he cannot meet his debts in the ordinary 
way by making legal tender and discharging his debts. 

The circumstance that a man has assets and the 
assets are not liquid assets and therefore he cannot 
pay his debts is a circumstance which stands in 
favour of having a liquidation and not against hav- 
ing a liquidation. 

The burden of proof of ability to pay the debts in 
order that tHè- creditor's petition may be dismissed is 

id 
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on the debtor himself. PRATAPMAL RAMESHWAR v. 
OHUNILAL JABURI Cal. 142 
———- 88, 23, 41—Default to apply for discharge 

—Annubment of adjudication—Funds, whether vest 
œ in Oficial Assignee for benefit of creditors. 

Where an adjudication is annulled by reason of 
the default of the insolvent, the insolvent is to 
lose the benefit of the insolvency, but he is 
not to benefit by the annulment The annulmeng 
is not for his advantage, consequence onan annul- 
ment under s 41 being made, the fund should be 
vested in the Official Assigneeor proper officer under 
the Act in force, and is so vested in him for the benefit 
of the creditors and maybe dealt with as if the fund 


was being dealt with in the insolvency. In re 
KESHABLAL DHAR 214 
Principai and agent. See Tort 452 





Admission—Wrong admission of mukhtyar 
-~ on question of law, whether binds principal 

A wrong admission of a mukhtyar on a question 
of law wouldnot be binding on the principal. 
Nazo BIBI v, Hassan ALI KHAN 610 

Agent's right to sue for accounts— Special 
circumstances — Insurance agents right to sue— 

Contract Act (IX of 1872), 8. 28. 

It cannot be laid down asabard and fast rule 
that under no circumstances can an agent callon 
his principal to render accounts. On the other hand 
where the accounts between a principal and agent 
are of so complicated a nature that they cannot be 
satisfactorily disposed of in an action at law, an 
agent has aright to have an account.taken. 

Where the plaintifis were to be remunerated 
by acommission calculatedon the premia paid on 
all policies effected or introduced through the 
plaintiffs : 

Held, that thay were entitled to call upon the de- 
fendant company to rendition of accounts. Ram 
LAL Kapur, ASIAN CoMMEROIAL AssuRANCE Co LTD. 

Lah, 505 

Promissory note—Note inadmissible for want of 
stamp— Right to recover on original loan—Note and 
loan simultaneous—Right to recover—Evidence Act 

(I of 1872),8. 91, applicability of. 7 

If the parties toa promissory note had no inten- 
tion to reducing any contractto writing and re- 
garded the note as a valuable chattel, then when 
the note turns out to be valueless a claim for return 
of the money may be t:eated asa claim for return 
of the price paid for the note Whatever the nature 
of the contract may be, the existence of the pro- 
missory note offers no obstacle toa suit based upon 
it, when there is no intention to reduce the terms of 
the contract to writing. Butin cases where an 
intention to reducethe termsof the contract ofloan 
to writing existed and the document in addition to’ 
being a promissory note which can be treated as 
potential cash forms a record of the contract, there 
is nothing to preclude the application of ss. 91 of 
the Evidence Act. 

But the proof of the fact and of the amount of 
the loan or of the payment of consideration is not 
proof of a term ofthe contract evidenced by an 
ordinary promissory note and though the plaintiff 
may be precluded from proving the terms of the 
contract when the note is inadmissible in evidence 
the “loan ”, that is, the actual delivery of the money 
and the fact that there was no intention to deliver 
the money gratuitously or in satisfaction of any 
obligation can be proved and the plaintiff can recovery 
the money advanced, 
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Per MeNair, J. C.—Where a promissory note is 
executed on account of an antecedent debt, it can 
seldom, ifever, be said thatthe terms «ofthe con- 
tract regarding the originalloan have been reduced 
to the form of a document even ifthe promissory 
note mentions these terms. On the other hand 
when the loan and promissory note are part and 
@arcel of the same transaction and the note records 
the terms of the contract, itisordinarily the case 
that the parties intended to reduce the terms of the 
contract to the form of a document 

Where all the facts arə fully stated in 
plaint the plaintiff can recover in such cases 
without any formal amendment of the plaint. 
LALBAHADUR SINGH v. QULAM Yasin Nag. 745 

Promissory note not stamped according to 
law—Suit on pro-note, if Maintainable—Acknow- 
ledgment of debt due on pro-note—Fresh cause of 

action, if arises—Limitation Act (IX of 1908), s. 19. 

When, money is lent ona promissory note which is 
inadmissible, it is not opento the plaintiff to recover 
his money by proving orally the terms of the con- 
tract It is only when the debt is separable from 
the promissory note that the debt could be proved, 
although the promissory note was inadmissible in 
evidence. 

Where a promissory note is not stamped ac- 
cording to law and the debt is acknowledged in it the 
acknowledgment is part of same transaction of the 
loan by the promissory note and cannot be treated as 
an independent transaction upon which the plaint- 
iff can frame a cause of action. DHONKAL SINGH v, 
HARBANS LAL- Al. 130 
Provident Funds Act (XIX of 1925),ss 3, 4— 

reales amurderer—Property, whether vests in 

im. 

Unders, 3 of the Provident Funds Act any sum 
standing to the credit of any subscriber atthe time 
of his death and payable to any dependent of his 
vests in such dependent, but if any express provision 
or principle of law prevents the vesting of the prop- 
erty in the dependent, then it must form part of the 
assets of the deceased. 

The property of a deceased person could not devolve 
on his murderer. Mrs. MAGDELENE, Reao v. P. F. 
REGo Nag 322 
Provincial Insolvency Act (V of 19201,s. 4— 

Jurisdiction under, exercise of-—Discretion of court 

—Mortgage, application to set aside—Decrees of 

competent courts holding mortgage valid—Other 

creditors not benefited by setting aside mortgage 
—Insolvency Court, if competent to re-adjudzcate 
on the question. 
. The exercise of the jurisdiction which the Insol- 

vency Oourt derives from s. 4, Provincial Insolvency 
Act, is purely discretionary Whetherin any parti- 
cular case an Insolvency Court in India. should 
refuse to exercise its jurisdiction must necessarily 
depend upon the facts of such case, and no hardand 
fast rule can be laid down in that behalf. 

Where an application was filed under s. 4, Pro- 
vincial Insolvency Act, to decide the question of the 
validity of a mortgage, the amount involved being 
a large one and complicated -questions of law aris- 
ing inthe case, and there were two decrees of 
competent courts in which the mortgage had been 
declared valid and given effect. It also appeared 
that no useful purpose would be served to the other 
creditors by deciding the question: 

Held, that under the circumstances it would be 


the 
even. 
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an abuse of the powers given to the Insolvency 
Court under s. 4 to re-adjudicate on the same question 
and that it was not expedient to decide the dis- 
pute referred toin the application which should 
therefore, be dismissed. IcHASHANKER JADURAM V, 
F. O. BanaMaL GULZARIMAL Sind 678 
ss. 4, 51 (1), 52 — Execution sale by 

creditor between date of admission of insolvency 
petition and adjudication —Official Receivers right 
to assets realised—Power of Insolvency Court to 
order dacree-holder to pay sale proceeds to Oficial 

Receiver. i 

Between the date ofthe admission of the petition 
of insolvency and the adjudication of the said peti- 
tion certain property belonging tothe insolvent was 
sold in execution of a decree by a judgment-ereditor 
and the sale proceeds were handed over to the 
creditor decree-holder. The Receiver then applied 
to the insolvency Court that the said creditor should 
be asked torefund the sale proceeds to the Receiver 
under the provisions of s. ôl of the Provincial In- 
solvency Act : 

Held, that under s. 51, Provincial Insolvency Act, 
the Official Receiver was entitled tothe assets realig- 
ed and under s. 4 of the said Act the Insolvency 
Court was competent and was boundto enquire into 
the application and order the creditor to pay the sale. 
proceeds tothe Official Receiver. SARDAR MOHAMMAD 
v. LABHU Ram Lah 580 

s. 6 (g)—Notice of suspension of payment 

—What amounts to act not held to be notice of 

suspensien, . 

Where a debtor calling together his creditors told 
them that if they did not want him to sell the 
property and pay them individually, they could take 
over the property and realise their debts by selling 
it themselves : 

Held, shat the words used did not amount to a 
notice of suspension of payment within the meaning 
of s. 6 cl. (g) Provincial Insolvency Act. LADHA Ram 
v. LURIND CHAND LAOHMAN Das Lah. 276 
s. 24— Petition for adjudication—Scope of 
_ enquiry— Creditors right te adduce evidence ‘to 

show that debts shown are fictitious, 

Under the Provincial Insolvency Act though it is 
not necessary to hold anelaborate enquiry as to the 
debtor's inability to pay his debts before an order 
of adjudication, the court would not be justified in 
refusing to examine any of the witnesses for the 
creditors in support of their allegation that several of 
the debts were fictitious. KansHr Ram v Jvaan 

Lah. 102 

s. 27 (2)—Discharge—Absence of Judge on 
date fixed for application for discharge—Party 
not applying — Application on adjourned dale- 

Power of court to consider application—Extension 

of time, if can be granted, 

Where on the date fixed for applying for discharge 
of an insolvent, the Judge was absent and the 
insolvent did not, therefore, apply for discharge 
and the case being posted to another date, the in- 
solvent applied for discharge on that date But the 
Judge rejected the application as being belated and 
on the ground that he had no powerto extend- the 
time: 

Held, that the court could have granted extension 
of time and considered the application. WALLY 
MoHAMMAD Oassim D. AYooB Rang 869 
$.28—Joint promissory note by member of 
Joint Hindu family—Adjudication of same as 

e 
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insolvents—Suit against others in Civil Court— 

Maintainability—Contract Act (IX of 1872, 8. 138. 

A, B and C were members ofa joint Hindu family. 
A, the manager, acting on his own behalf and as 
guardian of B, and C who was B's brother, executed 
a joint promissory note. B was subsequently ad- 
judicated insolvent The creditor sued A and Cin 
the Civil Court: 

Held, that though the undivided interest of the 
insolvent co-parcener would vest in the receiver for 
liquidation of his debts the receiver cannot legally 
deal with the joint family property except to the 
extent of the share vested in him and there was 
reason in law why the creditor, who is entitled to 
recover his debt from the members of the family 
other than the insolvent, should be debarred from 
proneouting the usual remedy of the suit in the Oivil 

ourt 

Held, further, that since all the executants were 
independently liable the suit was not bad tbough B 
was not and could not be made a party. NATHUSA 
Pysosa Lap v. MAHADEO Nag. 117 


ss. 34 (2), 44—Discharge of insolvent— 

Decree against insolvent obtained before discharge— 
' Execution after discharge—Ignorance of decree- 

holder of insolvency proceedings — Discharged in- 

solvent, if released from debt. 

Where after the discharge of an insolvent a decree- 
holder who had obtained adecree before the dis- 
charge and who was ignorant ,of the insolvency 
proceedings, put his decree into execution : 

Held, that the debt was one that was provable 
under the Provincial Insolvency Act within the 
meaning of s. 34,sub-8. 2, that the effect of the dis- 





charge was to release the insolvent from all such 
debts and that the fact that the creditor was not 
informed ofthe insolvency proceedings did not 


prove that the debt itself was incurred by means 
of any fraud or fraudulent breach of trust to which 
the insolvent wasa party and that the insolvent was 
released from the debt -by his discharge. Preter 
Ras v, Visunu Das i All. 888 
S, 41—Insolvency—Order directing payment 

on granting discharge—Whether falls under 

3.41, 

Where an order is passed directing an insolvent to 
pay a certain amount every month and to apply for 
discharge after one year, the order imposes conditions 
but does not grant any discharge subject to those 
conditions and consequently does not come within any 
of the clauses of s. 41.  KHIALDAS v. Nazir, Sus- 
Orv Court < Sind 247 


S. 43—Annulment, if to be subject of 
specific order of court, 

Although the provisions of s. 43, Provincial In- 
solvency Act, are mandatory, the annulment of ad- 
judication does not occur as a matter of course, but 
has to be the subject of a specific order of the 


court, Warty Monammap Cassia v. AYooB 
Rang 869 
————— S$. 44, Sex PROVINCIAL INGOLVENOY AOT, 1920, 
s 34 (2) 888 


—- 88. 51 (1), 52. See PROVINOIAL INSOLVENOY 
Act, 1920, s. 4 580 
— 5. 52 — Fraudulent transfer — Onus of 
proof of fraud—Evidence of fraud. 
ud can be proved only by proof of circumstances 
which indicate fraud. 
«Ifa creditor comes to court and merely alleges that 
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a transfer within two years of insolvency has not been 
made in good faith and for valuable consideration 
the burden 4f proof rests initially on him. But where 
detailed allegations are made and some of these al- 
legations are admitted, this is not necessarily the case. 
AMOLAKSAO MURWADI Y DHONDBA Nag 814 
$.54—Creditor alleging mortgage by debtor 

as act of insolvency—Subsequent withdrawal of e 

this allegation—Adjudication—Official Receiver, if 

estopped from impeaching mortgage—Fraudulent 
preference,’ significance of — Application by Official 

Receiver to annul morigage—Burden of proof. 

Where a creditors’ application to adjudicate the 
debtor as insolvent alleged as one of the acta of 
insolvency a mortgage effected by the debtor but 
subsequently the creditors withdrew the allegation 
and relied only on the other acts of insolvency,and the 
Official Receiver put in an application under s 54, 
Provincial Insolvency Act, to annulthe mortgage on 
the ground that it was effected in order fọ give 
fraudulent preference over other creditors ; 

Held, that the Official Receiver who represented 
the entire body of creditors was not bound by the 
statement of the petitioning creditors and that as 
such he was not estopped . from challenging the 
mortgage. 

The word “preference” imports 
and it is necessary for the Receiver to prove that 
the debtor's act was voluntary and not due to ex- 
traneous influence such as pressure or threat from 
the creditor. 

In a case under s. 54, Provincial Insolvency Act, 
the burden is on the Official Receiver - to establish 
the necessary elements that make the section applic- 
able and the mortgagee is notto prove that the 
mortgage in his favour is executed with fraudulent 
motives. SUNDAR SINGH v. Suiv Ram Lah. 762 
—8, 75—Insolvency petition—Leave to , amend 

—If and when can be granted. 

Where an insolvency petition was grounded 
on a sale by the debtor in favour of his wife which 
was alleged to be a nominal and collusive transaction 
intended to delay and defeat thecreditors and leave 
to insert a paragraph in the petition was prayed for, 
to the effect thateven ifthe court should hold that 
the debts referred to inthe sale-deed are true, the 
transfer would nevertheless be a fraudulent prefer- 
ence which is void as against the Receiver: 

Held, that the amendment was permissible. 

In appropriate cases leave to amend can be grant- 
ed eventhough the amendment is asked for after the 
expiry of the period of limitation prescribed for the 
main proceeding. BALA KRISHNALAL JANKIPRASAD v. 
HYATH KHAN Mad 44 
Provinclai Small Cause Courts Act (IX of 1887), 

$.\117— Application to set aside ex parte decree in 

Small Cause Suit 

The proviso to s.17 of the Provincial Smalll Cause 
Courts Act, 1887, is mandatory and an applicant is 
bound to make the deposit or give security along 
with his application and not at any subsequent stage 
of the proceedings and the court has no power 
to enlarge thetime for making the deposit of furnish- 
ing of the security. PUNDALIK VITHOBA V. GANPAT 

Nag. 394 
—S 25—Interference by High Court, when 
proper—Omission to consider material evidence— 
Mistake in appreciation of evidence—Substantial 
injustice to party. 
Where subtsantial injustice has been done to a 





a free choise, 
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party by reason of the omission of the lower Court 
to consider material evidence or dueto _ mistake in 
the appreciation of evidence, the High Courti 
entitled to interfere under s. 25, Provincial Smal 
Cause Courts Act. Gourt SHANKAR Ram v, SASHI 
Buusan Das Cai. 740 


on 8. 25-—Revision—Question of fact —Inter- 
ference by High Court, if proper. 

The High Court will not intervene in revision in 
what is really a pure question of fact, unless it is 
clear that the judgment of the lower Court is 
perverse, BHAGWATI PRASAD V. ABDUL LATIF 

All. 270 
» 25—Revision— Substantial injustice— 

Application should have merits apart from techni- 

cality before interference. 

In all revisional applications under s. 25, Provin- 
cial Small Cause Oourts Act, the High Court must 
be satisfied, before it iuterferes, that some substan- 
tial infistice has been done:in other words, that 
there are merits in the application apart from 
technicality. Where there are no merits in the ap- 
plication it may be dismissed, even though a question 
of jurisdiction is involved. Tursı Ram v, MEGHRAJ 
BASDEO All 172 


Punjab Alienation of Land Act (XIII of 1900) 
ss. 2 (3), 3, 15,|16—Fruit Trees, whether land— 
Sale of date trees—Validity of. 

Fruit trees giving annual produceand standing on 
agricultural land, though not expressly mentioned 
or included in the definition of land given ins. 2 (3) 
of the Punjab Alienation of Land Act, are not liable 
to attachment and sale in execution of a decree 
against the owner whois amember of an agricultural 
tribe. A sale is prohibited not only by s. 15 but by 
s. 3 ofthe Punjab Alienation of Land Act and comes 
within s. 16 of the Act. DEPUTY COMMISSIONER, JHANG 
v, Ganaa Ram ` Lah 691 (a) 
~————SS. 2 (3), 16—Trees, whether land—Sale of 

date trees—Validity. 

Trees are not land within the meaning of s. 2 (3) of 
the Punjab Alienation of Land Act, and therefore 
the statutory prohibition in s, 16 (1) of the Act does 
not apply in the case of date trees. DEPUTY 
COMMISSIONER, JHANG V. SHANKER DAs-LACHHMAN Das 

Lah. 690 

8 6—Decree against agriculturist—Case sent 
to Collector-—Court, whether becomes functus officio 
—Power to hear objections of judgment-debtor. 
Where land whichis sought to be attached in 

execution is not liable to be sold and the matter is 
referred to the Collector forarranging a temporary 
lease, the Uollector merely acts as a ministerial 
officer and the courtdoes not become functus officio 
as soon asit accepts the Collector’s proposal and 
sends the records to him for necessary action. 

Where such an order is made ex parte the court 
has still power to hear the objections of the judg- 
ment-debtor. SHER Monammap v. BHAGWAN Das 

Leh 509 
ss. 6, 14—Sale void for want of sanction— 

Vendee’s right of possession as usufructuary 

mortgagee. 

Under s. 14 of the Punjab Land Alienation Act 
a sale which cannot operate as a sale for want of 
the Deputy Commissioner's sanction. takes effect 
automatically as a usufructuary mortgage in Form 
(a) permitted by s. 6for such term not exceeding 
twenty years and on such conditions as the Deputy 
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Commissioner considers reasonable. Without 
the intervention of the Deputy Commissioner 
the alienee is entitled to look upon himself as a, 
usufructuary mortgagee subject to certain conditions. 
NANDI v. PALA SINGH Lah, 18 
as amended by Act | of 1931, $.16(2)— 

Whether has retrospective effect—Leases or mort- 

gages for more than 20 years before enactment of 

198 1-~Whether invalidated. 

Sub-section (2) of s. 16, Punjab Alienation of Land 
Act, inserted by Act I of 1931, is only meant to in- 
validate all such mortgages or leases sanctioned 
after the passing of the Act whether the decree or 
order under execution was passed before or after 
its enactment. The sub-section has no retrospective 
effect. The whole frame of the new section shows 
that it is intended to operate in the future, that is 
to say, after the passing of the Act. The words 
“whether made before orafter the enactment of 
this sub-section ©“ deprive the decree-holder who had 
not taken any steps in execution before the passing 
of the Act of having a lease or mortgage which 
would last for more than 20 years, but do nothing 
more. Sursr v Sueo Ram Lah 965 
Punjab Courts Act (VI of 1918), s. 4. See 








Oustromary Law (PUNJAB) 626° 
s. 41—Certificate, when necessary. 
Where the appellants challenge the deci- 


sion of the lower Appellate Oourt solely on the 
ground that it is contrary to law, inasmuch as it 
was not open to that court to go into the question 
of custom no certificate under s. 41 of the Punjab 
Courts Act, appears to be necessary. Umar DARAS 
Aur Kuan v ABDUL RASHID Lah. 669 
Punjab Court of Wards Act (I! of 1903), s. 19— 

Notice under—Objects—Construction—Several plaint- 

iffs having common right—Notice by some alone— 

Validity—Customary righis—Right to use banjar 

land for storing grass. 

The object of anotice unders. 18, Punjab Court of 
Wards Act,isto give the public officer concerned 
an opportunity to reconsider his legal position and 
to settle the claim if so advised, withovt litigation and 
if the notice substantially fulfils thie object it must 
be held to be sufficient. 

Where the fact that the plaintif was claiming the 
rights in common with certain other persons or 
lasses of persons was made clear in the notice, the 
fact that no notice had beeu given by certain persons 
who wers joined as plaintiffs inthe course of the suit 
cannot, in the circumstances, be treated as a material 
irregularity sufficient to invalidate the notice so far 
as these two plaintiffs are concerned The mere fact 
that the names of all these persons were not mention- 
ed is not of any consequence, 

Where a wajib-ul-arz provided that certain occupan- 
cy tenants had been given the right to store 
their grass and fuel in banjar adjacent to their fields 
and in that land they willbe entitled to reserve land 
to plant trees and cut them : 

Held, the rightsare merely inthe nature of bartan 
or user and all that the plaintiffs can claim isa 
reasonable area for their requirements Only those 
persons will be entitled to claim the privilege con- 
ferred by this clause, who have any land adjoining the 
banjar in question. Court or Warps v., BAKRTAWAR 
Kran Lah 976 
Punjab District Boards Act (XXof 1883), ss. 

10, 34, 35—Suit for money wrongfully recovered 

—NMaintainahility— ‘Approach’, meaning of~— 

s 
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| Practice—New plea—Question of jurisdiction. 
. The point of jurisdiction can be -raised at any 
time i 

Section 34 ofthe Punjab District Boards Act does 
not bar the institution of a suit for refund of money 
wrongfully recovered by one side or the other from 
one party tothe contract. It refers only to com- 
pensation and abatement of rent allowable under the 
Act. 

The word ‘approach’ in the said Act includes an 
approach from the highway tothe landing place. It 
ig not confined to the distance from the landing 
place to the river bank. JETHU Ram v. Disrrict BOARD, 
AMBALA Lah 662 


Punjab Municipal Act (Hl of 1911), ss. 81, 121— 
License fees--License not granted— Recovery of fees 
under s 81, legality of—Proper remedy. 

License fees under s.12! of the Punjab Municipal Act, 
are only payable when licensesare granted. In cases 
where no license has ever been granted nor have they 
been applied for the attempt to levy those fees by the 
distress and sale of the movable property of the 

` people, carrying on the various trades,under s. 81 of the 

Punjab Municipal Act would be illegal, the proper 

remedy apparently being provided in sub-s. 5 of s. 

121-0f the Punjab Municipal Act. Umar Din v. 

EMPEROR Lah. 830 

Punjab Small Towns Act (Il of 1922), ss. 4, 38 
— Appointment of Committee—One member not in 
India—Committee, whether comes into existence. 
Under the Punjab Small Towns Act where the 

Local Government has declared a particular area to 

be a Small Town and the Commissioner has issued 

the notifications mentioned in s 4 ofthe Act,'a 
committee is constituted. The fact that one of the 
members appointed to the committee was either not 
in India at the time of the Notification, orhe left 
the country very soon after, without taking the oath 
of allegiance or entering upon his duties asa member 
of the Committee is no ground for holding that the 
Committee had not come into existence. EMPEROR 
v, Bipuu Mab Lah. 475 


Railways Act (IX of 1890), s. 72—Consignment 
under Risk Note B—Suit for damages for loss— 
Burden of proof of misconduet—Goods loaded in 
water-tight waggon—Proof as to knowledge of Rail- 
way servanisthat waggon was not water-tight—' Water 
tight’, meaning of. 

In a suit for damages for loss in respect of goods 
consigned under Risk Note B, the consignor tu 
succeed must prove misconduct on the part of the 
Railway servants Negligence is not the same thing 
as wilful neglect and wilful neglect is not the same 
thing as misconduct. The fact that the District 
Commercial Inspector investigated the case and 
assessed the damages has no bearing whatever on 
the essential question ofthe misconduct on the part 
of the company’s servants 

Where goods areloaded in a water-tight waggon 
it is for the consignor, in order to succeed, to prove 
that the waggon was not asa matter of fact water- 
tight to the knowledge of the company's servants, 
before despatch of the goods. On proof of this, 
misconduct can reasonably be inferred. The com- 
pany's servants are not bound to provide any water 
proof sheets in water tight waggons. 

The term “ water-tight” is used as descriptive 
ofa type of waggon and is not to be understood as a 
guarantee that it is actually water-tight, although it 
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is supposed to be so. SECRETARY oF Stave v. LAXMI- 

NARAIN Nag. 204 

———8.P2—G. I.P. Railway Coaching Tariff 

* Rules, rr 28,24, 27—Agreement to charge according 
to weight—Claim at destination to charge according 
to measure—Maintainability. 

Where at the place of despatch the Railway has 
agreed to charge by weight, it cannot at the place ® 
of destination claim to charge by measurement. 
That is not a claim to re-weigh or to re-measure 
but a claim to measure forthe first time and to 
calculate in accordance with such measurement. 
SEORETARY oF Stare v D. P. AGASHE, PLEADER 

: Nag. 386 

——~——-8. 72—Risk Note B -Delivery to wrong 

person, whether ‘loss'—Liability of company for 
wilful misdelivery. 

Where goods are delivered by a Railway Admi- 
nistration to a person in contravention of the ex- 
plicit instructions of the consignor the cage falls 
within the exception mentioned in the Risk Note B 
as the ‘loss’ is due to the misconduct of the Railway 
servants, and the consignor has a good cause of 
action against the railway for damages. SEORETARY oF 
STATE v. Mean Ras Lah 404 
———-S 72—Risk Note B—~Discrepancy in number 

between Railway receipt and consignment—Right of 

consignee to demand open delivery— Failure to give 

—Right to damages—Misconduct, meaning of. 

Risk note B protects the Railway Administration 
against claim for damages arising out of “loss or 
destruction or deterioration or by damages to the 
goods, and cannot be applicable toa case where the 
claimant is damnified, not by loss, destruction or 
deterioration of the goods themselves but by some 
act of the Railway Administration or its employees 
not affecting the condition of the consignment or 
the goods consigned, for instance when wrong num- 
bers are given in the Railway receipt. 

Where a Railway receipt showed that the number 
of the consignment was No 23 but on going to take 
delivery, the Railway authorities tendered a consign- 
ment bearing No. 93,and though the consignee was 
prepared to take and claimed open delivery, such 
delivery was not given until after the expiry of 11 
days during which period the price of the goods 
went down: 

Held, (4) inthese circumstances the plaintiff was 
within hisrights in insisting on the consignment 
bearing the same number as given in the receipt 
being delivered to him or in the alternative on per- 
mission being given to him to examine the contents 
before taking delivery of the goods so as to givea dis- 
charge to the Railway Administration; 

(ii) that there was unreasonable delay in delivery 
and the consignee was entitled to recover damages. 

A mistake in the preparation ofthe Railway receipt 
which throws doubt on the identity of the consign- 
ment to which it relates is a misconduct. SEORETARY oF 
Brate v, MADHURI Das Narain Das All 113 
———- sS. 72 -Risk Note H—-‘Misconduct'— 

Damage by leakage of rainwater through holes in 

waggon—Liability of Railway—Burden of proof 

of misconduct. 

Where a person sues a Railway Company for 
compensation for damages caused to goods by 
rainwater leaking through holes in the waggons, 
he must establish by positive evidence that it was 
owing te the defective state of the waggon in 
which the goods were loaded that the injury 
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was caused. By merely proving that when the 
waggon reached its destination was found in 
a defective state be does not discharge the onus 
which lies heavily upon him to prove misconduet 
by the servants of the Railway Company. The 
principle applicable to cases where there is a 
less of a portion of a consignment in transit does 
not apply to a case of this nature SEORETARY oF 
State V JHADDU Lat HAZARI LAL All. 304 


Registration Act (XVI of 1908), s. 7—Family 
arrangement—Necessity of registration— Unregistered 
deed acted upon—Doctrine of part performance. 

A family arrangement, if itis in fact reduced to 
the form of a document, requires registration if it 
affects property of the value of over Rs. 100. 

But wheres family arrangement in the nature of 
a partition though effected by an unregistered 
document, has been acted upon and given full effect 
to by the parties, the doctrine of part performance 
will apply and the arrangement cannot be set aside 
on the ground that the deed was unregistered. 
RAM Larv, SITA Bar Lah. 396 
——— 5, 17. Sse TRANSFER OF Property AOT, 5 

s. 54 
—-—~$§ 17, 49—FPartition—List of bonds allotted 

to parties and signed by them—Whether com- 

pulsorily registrable. 

A list of bonds, allotted to each cf the parties 
between whom a partition of certain bonds is 
effected, signed by the parties is not an instrument 
of partition requiring registration KsseTra MOHAN 
Vv. TUPRAIN TALUDAR Cal. 868 

S.23. Sse TRANSFER or PROPERTY Act, 1882, 

s. 78 196 


3 





s 49. Ses Reaistration Aor, 1908, s. i 


s 49—Admissibility of unregistered document 
to prove nature of subsequent possession of parties. 
Though the terms ofa deed, which is inadmis- 

sible inevidence for want of registration, cannot 
be proved, nor can the deed be used to prove 
possession, when possession has been proved by 
other .evidence, the deed can be admitted in evi- 
dence to prove that the possession was adverse 
or to prove separation between the members of 
a joint family. MUNNALAL V. NARAYAN Nag. 312 


Regulation (Madras Board of Revenue) (lof 
18093), 8. 5—Madras Village Officers Act (III of 
1895), s. 28(1j)—Revenue Board—Vower to revise 
orders relating to dismissal or punishment of village 
oficers—Suit to declareorder of dismissal passed by 
Board ultra vires—Maintainabdility of—Specific 
Relief Act (I of 1577}, s. 42, whether exhaustive. 

A karnam was dismissed by a Divisional Officer. 
On appeal the District Collector modified the punish- 
ment to one of suspension for one year. A second 
appeal was preferred and the Board of Revenue 
restored the order of suspension. The karnam filed 
a suit for a declaration that the order of the Board 
was ultra vires: 

Held, (i) that the Board had no power to entertain 
a second appeal, nor to interfere in revision and its 
order was, therefore, ultra vires; 

(vz) that s. 42, Specific Relief Act, is not exhaustive 
of declaratory suits that could be filed and the 
present suit was maintainable. 

Section 5 of Regulation I of 1803 gives to the Board 
no punitive powers ‘over village Officers but such power 
is given toit by s. 33 of the same Regulation; which 
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empowers it to “punish neglect in the Subordinate 
Officers of Revenue according to the powers vested in 
them for that purpose.” SRORETARY or Starz V SUBBA 
Rao Mad. 400 
Religious endowment. Sze HINDU Law 584 
Res judicata. Sez Civiz Procapurz Cope, 1908, 

s. ll. 

Restitution of conjugal rights—Suit for—Whether 
can be referred to arbitration. 

It is not competent toa court to delegate to 
arbitrators a question whether a suit for restitution 
of conjugal rights should be decreed. When such 
a question has been referred. to arbitration and on 
the award a decree has been made, the decree should 
be setaside. NATHU v. Sarnun Lah.179 (a) 


Revenue sale—Buildings, if pass with lend— 
Accounts — Jama wasil baki— Construction of account 
—Year stated in Bengali style—Interpretation of. 
At a revenue sale the buildings do not pass with 

the land but the defaulting tenant is not entitled to 

retain possession of the buildings on the land 
upon payment of an equitable rent. 

In extracting the meaning of an account, the 
first assumption to be made is that the account 
may be consistent and correct. An interpretation, 
which avoids imputing to it glaring errors, is to 
be preferred to an interpretation, which involves 
the conclusion that an error has been made and 
successive further errors have counter-balanced its 
effect. 

When in an account the year is stated in the 
Bengali style the year referred to is the year of 
occupation in respect of which the rent is due and 
when the year is stated by double figures the 
year meant is the financial or official year in which 
the Collector's duty to recover rent arose and in 
which the Collector could reasonably expect to receive 
it. JOGENDRANATH Das v. DAMODARDAS Cal. 125 


Sale of goods—Seller despaiching goods after time 
—Rejection by buyer—Refusal of seller to take 
goods back—Sale by buyer after reasonable time— 
Suit by seller for damages ~Maintainability—Amend- 
ment of suit to one for conversion at late stage. 
The plaintiff and the defendant . entered into a 

contract for sale of sugar. The plaintiff sent the 

sugar tothe defendant after the time fixed for per- 
formance had expired. The defendant refused to 
accept the sugar and wrote to plaintiff offering to 
dispose of the goods in any way the plaintiff desired. 

The plaintiff did not give any instruction. After 

nine months the defendant sold the sugar and sent 

the proceeds to the plaintiff after making the de- 
ductions for railway freight and for ahrat expenses. 

The plaintiff sued for breach of contract ; 

Held, that as the plaintiff had failed to carry out 
the terms of the contract the defendant was justi- 
fied in rejecting the goods; that by disposing of 
the goods afterwards the defendant did not become 
liable on the contract and thesuit for damages for 
breach of contract was not maintainable, 

Held, further, that the suit could not be converted 
in second appeal into one for damages for conver- 
sion of goods. Bary Nata Prasan v., FIRM JOHAR 
OHAND MAUGILAL All, 82 (b) 
Sate of Goods Act (III of 1930), s, 39. Sez Ori 

Procepugs Cops, 1908, as. 20, 115 828 
Sikh Gurdwaras Act (VIII of 1925), ss, 2 (4) (1), 

18 (1) (a), (8)—Grant of muafi for performance of 

music in gurdwara, whether belongs to gurdwara or 

. 
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musicians—Construction of grant— Grantees appear 
ing as office-holders—Presumption under s. 18. 

A Sikh proprietor made a grant ofthe muafi in 
suit for the benefit of one B in his capacity as 
a ragi, The terms of the grant were that B 
was to sing and play upon musical instruments 
at the time when the religious service was held 
in the gurdwara in the morning and the 
evening. The musicians were to participatein the 
profits accruing from the land in suit, as their 
fees and wages. On his death B was succeeded by 
his widow, with whom the surviving  ragis, who 
called themselves chelas of B continued to work at 
the gurdwara., On thedeath of the widow the 
ragis, for the time being, succeeded to the land, 
The muajfi was proclaimed asa gurdwara and the 
ragis claimed the property as their own : 

Held, that the muafi was given to the ragis 
attached to the gurdwara and notin their personal 
and private capacity. In other words, the real 
muayidar was the religious institution and the 
ragis were merely the office-holders of the gurdwara 
who were to benefit from the proceeds of the prop- 
erty as such ragis; 

Held, further that the ragis were office-holders as 
defined in ss. 2 (4)(1) and (1) and that, as their 
“names appeared in the Record-of-Rights, there was 
a presumption that the right, title or interest claim - 
ed by them really appertained to the gurdwara 
under the Sikh Gurdwaras Act SHIROMANI GURDWARA 
PARBANDHAK COMMITTEE ©, Urram SINGH Lah. 712 

s$s. 12 (10), 25—Decree for compensation in 
favour of mahant— Mode of enforcement—Appli- 

cation to Collector under s. 25. 

Where the Sikh Gurdwara Tribunal has passed 
a decree for compensation under s. 11 of the Gurda- 
waras Act in favour of a mahant the poper course 
for the mahant is toapply to the Oollector under 
8.25 and not to ask the District Court to execute the 
decree or order under the provisions of s. 12 (10), 
GURDWARA TEJA Kanan v. Duran Das Lah. 192 
Specific Relief Act\l of 1877), s.35 (1)—Decree 

for specific performance of, agreement to sell— 

Defendant's right to execute decree—Discretion of 

courtto refuse execution to protect subsequent trans- 

fers—Decree for specific performance—Nature and 
form of. ; 

When-a decree for specific performance is made, 
it operates infavour ofboth parties, so that the 
defendant also can have it carried into effect. 
But where a decree for specific performance has 
been passed against the vendor and subse- 
quent transferees, and the purchaser does not 
.seek to enforce the decree, the court can refuse to 
execute the decreeat the instance of the defend- 
ant vendor against the interests of the subsequent 
transferees. 

The court may in suchacase allow the vendor 
to resciad the contract under e. 35 of the Specific 
"ATSA Act and refuse to grant him any higher 
relief. 
` Per Venkatasubba Rao, J.—The passing of a decree 
for specific performance does not terminate the 
suit but various reliefs may be obtained afterjudg- 
:ment inthe action itself. 

It would be advisable for the courts to follow 
the English form in framing specific performance 
_ decrees and further by way of caution to insert some 
such words as “further consideration reserved” at the 
end of the decree, AKSHAYALINGAM PILLAI 4», 
_AVAYAMBALAMMAL Mad. 621 
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473 
title— 


S. 42. Sez MUHAMMADAN Law 
—— S. 42-—Suit for declaration of 

Applicabijity of s. 42. 
eA declaratory suitin a case where the plaintiff is 
not entitled to possession and in which the main point 
is whether one of the defendants is holding under the 
plaintiff or another defendant is not bad for want 
of prayer for possession, and s 42, Specific Relief 
Act, is not applicable to the suit. JAGANNATH 
MAHANDI v. UDHAB HANDRA SINHA Pat. 153 
————S 42, whether exhaustive. See REGULATION 

1903, s. 5 400 

s. 42 proviso —Money realised in execution 
of decree by court—Suit by third party for mere 
declaration that money belongs to him—Maintain- 

ability—Limitation—Limitation Act (IX of 1908), 

Sch. I, Art. 20—Succession Act (XXXIX of 1925), 

8. 21h. 

A hadtwo sons Band C. C had taken a mort- 
gage in his namein 1912, C disappeared and A 
obtained a decree on the mortgage in 1919,0n the 
allegation thatthe mortgage was joint family prop- 
erty and A was the manager. In 1929, certain 
moneys were realised towards the decree and paid 
into court. Jn 1930, C's widow brought a suit 
against B who claimed the moneys (A having died 
in the meanwhile) fora mere declaration that the 
moneys belonged to her as the mortgage was the 
self-acquired property of C: 

Held, that the suit fora mere declaration without 
a prayer, for consequential relief for recovery of the 
money was not maintainable, notwithstanding the 
fact that the money was in the custody of the court. 

Held, further, that the decree having been passed 
in 1919, the suit was time-barred and the bringing 
of the money into court could not give a fresh cause 
of action. 

Held, also, that s.4214, Succession Act,did not 
apply as the plaintiff had not claimed any personal 
relief against the mortgagor or the defendant B, 
Natesa AYYAR V. MANGALATHAMMAL Mad. 602 

s 56—Injunction, remedy by—When canbe 
granted. : 

An injunction cannot be granted where an efficaci- 
ous relief can be obtained by any other usual mode 
of proceeding. MORUMAL JiomaL v. GOBINDRAM BIKH- 
OHAND Sind 452 

ss 56, 22—Injunction—Discretion, 

Under the law of India declarations and injunc- 
tions are discretionary forms of specific relief, and 
under s. 56 of the Specific Relief Act the court may 
refuse to grant an injunction if the plaintiff by 
acquiscence or other conduct has disentitled himself 





to such relief. HUKUM Ouanp v. MAHARAJ BAHADUR 
SINGH P, ©. 346 
Succession. 
Sze Customary Law (PUNJAB) 454,408 
Ser HINDU Law 442 


Widow—Widow's right to deal with corpus of 
properiy— Spiritual benefit of husband—Widow’s 
liability to render accounts to reversioner— Waste 
by widow—-Appointment of Receitver—Transferee 
from, effect on, 

It is well settled that movable property stands on 
the same footing as immovable property so far asthe 
rights of the widows to deal with the corpus are con- 
cerned. A reversioner is entitled to see that the entire 
movable property should be kept in tact for the time 
being the widows being entitled only to the usufruct. 
A widow is, therefore,liable to render an account of the 
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emounts of the debts due to her deceased husband 
at the time of his death which have been realised 
by her. - ; 

It is trne that a wilow is entitled to spend somes 
thing for acts which might conduceto the spiritual 
welfare of the husbandand in this respect her 
powers are greater then in mundane matters of 

elêgal necessity, but thesum that she can spend 
must be reasonable and should not be outof all 
proportion having regard to the total property that 
has come into her hands. 

Though it is only in rarecases that court would 
appoint a Receiverof property that has come into the 
hands of'a widow on account of reckless waste on 
her part, atthe same time, itislegal to appoint 
a Receiver under certain exceptional circumstances. 
If waste is established and the advisability for the 
appointment of areceiver proved, a transferee from 
the widow is liable to be ousted just as much as the 
widow for he does not obtain a higher right 
than te widow herself Jamna PRASAD v Doras a 

All. 


Succession Act (XXXiX of 1925), s.124—‘Period’ 
meaning of—Specijied uncertain event--Property 
bequeathed to a person and inthe event of his death 
without issue to another—Death issueless after 
testator's death —Legacy, if takes effect. 

The word ‘period’ in s. 124, Succession Act, does not 
mean an indefinite period after the testator’s death 
during which the contingency may occur, but the 


lawful period for distribution by the executors and’ 


“before the period” means “before the commencement 
of such period,” 

The intention of the testator is immaterial and s. 124, 
Succession Act, prevents the legacy, even if made, 
from taking effect unless the event happens before 
the period when the fund bequeathed is payable or 
distributable. 

A testator bequeathed part of his properties to 
certain deities and bequeathed the residue to his son 
but provided that in the event of the son's death 
withoutissue it should go to the deities 
died without issue after the testator’s death: 

Held ,the son took an absolute estate undefeasible 
by the fact that the legacies to the deities could not 
take effect, Bassist NARAIN Sagi v. SIA RAMOHANDRA 


Sayr Pat.179 (b) 
S. 214. Ser Sproivic Renier Aor, 1877, s. 44 
PROVISO | $03 


$.246—Procedure under—Defect in pro- 
_ cedure—Whether affects merits, ; 

The correct procedure under s. 246, Succession Act, 
is to file two applications, (t) to be appointed as the 
proper person to represent the lunatic; and (ii) for 
the grant of letiers. But the defect in not filing two 
applications is one of procedure only and does not 
in any way affect the merits of the case, Ma Omrr Su 
v, Kyaw MAUNG Rang. 821 
ss, 269, 273—Aplication for Letters of 

Administration — Power to protect property situate in 

another province—Jurisdiction of District Judge— 

—~Dismissal ef application for letters, whether vacates 

o: der under s. 269. : 

The District Judge has under s. 269 of the Succes- 
sion Act power of interference in respect of the prop- 
erty situate outside the limits of the province. 

Section 269 gives very wide powers of exceptional 
nature to the District Judge and in exercise of these 
powers he could pass any order which he considers 





GENERAL INDEX. 


The son’ 


è 


lasir 


Succession Act ~concld. 


most effectivein the particular circumstances of the 
case. He can appoint a person already in possession 
of the property to keep such possession until an 
administrator is duly constituted 

The dismissal of an application for Letters of Ad- 
ministration will not have the effect of vacating an 
order madeunder s. 269. Mrs. MAGDELENE REGO v. 
P. F. Rego Nag, 322 
—— —-s 273—Banker and customer—Fixed deposit 

—Creation of trust by will- Bank paying moneys 

to administrators with notice of trust—Breach of 

trust—Liability of Bank. 

A Banker who receives into his possession 
moneys of which his customer has, to his knowledge, 
become the owner in a tiduciary character, contracts 
the duty not to part with them, even at the mandate 
of his customer, for purposes which he knows are 
neonsistent with the customer's fiduciary character 

nd duty. 

Wherea Bank paidthe moneys which a customer 
hau deposited with them, to his administrators but 
it appeared that the Bank had knowledge of the 
fiduciary capacity of the administrators and of tha 
trust in favour ofthe plaintif created by a will 
and that the administrators were dealing with the 
trust moneyin a manner inconsistent with that 


trust : 

Held, that the Bank were not entitled to the indem- 
nity given bys. 273 of the Succeasion Actand were 
liable to pay the money tothe plaintiff with interest 

Where there is a specific direction as regards the 
investment of the money in thetestator’s will the 
administrators are not entitled to invest the money 
otherwise than as directed by the testator without 
the sanction of the court Jspsrian BANK OF INDIA v. 
KRISHNAMURTHI s Mad. 479 

s. 307—Powers of executor under—Will— 

Mortgage by executor—Mortgagees' failure to 

scrutinise will—Inference as to constructive notice 

—Whether can be drawn. 

Section 307, Succession Act, gives the executor 
powers at least as extensive as those ofan executor in 
England before 1926. But a traneferee who deals 
with a transferor (who happens to be an executor) 
notas executor but as owner, isnot entitled to the 
protection which the law affords to transferees from 
executors acting qua executors. 

In the case of a transfer by an executor one starts 
with the assumption that the transfer is valid 
the transferee, until and urless it is established that 
the transferee had notice that the executor was act- 
ing in breach of trust. The mere fact that the 
mortgagee fails to scrutinise the will does not lead 
tothe inference that he has notice that theloanis not 
necessary forthe administration of the estate. ' 
QEETABNEE Dev. NARBNDRA Krisana De Cal. 137 
Suits Valuation Act (VH of 1887), ss. 3, 4—~ 

Madras Civil Courts Act (III of 1878), s. 14-~Scope 

and effect of. ` 4 

Section 14, Madras Oivil Courts Actis not restrict« 
ed to suits mentioned ins. 3,Suits Valuation Act, 
ARUMUGHA MUDALIAR Vv, VENKATAOHALA PILLAI 

; Mad. 243 


and battery—Damages — Guiding 
the eyes— 


Torts—Assault 
Principles —Deliberately piercing 
Exemplary damages. 

In the case of assault and battery the injured 
person is entitled to damages for personal suffering 
and for loss of enjoyment of life and also to actual 


` 
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pecuniary loss resulting to, and the expenses rea- 
sonably incurred by,him. jf he is engaged in a 
profession, trade or other occupation, he must be 
compensated for the probable future loss by reason 
of incapacity or diminished capacity to work 

Where the assault is deliberate and wanton, sub- 
stantial and exemplary damages may be awarded. 

Where the respondent was waylaid by the ap- 
pellants who déliberately proceeded to pierce his 
eyes so that there may be no chance of his regain- 
ing his eye-sight :. 

Held, that an award of Rs. 10,000 as damages was 
not excessive, Gurprr SINGH v. FAKIR CHAND 

Lah. 729 

————Negligence—Contributory negligence, tests of 

—Suit for damages for injury caused by negligent 

act of defendant—Plea of contributory negligence, 

when effective—Question as towhether plaintiff is 


guilty of contributory negligence—Question of 
fact. 
“The negligence which isto preclude a plaintiff 


from recovering in an action for damages for injury 
caused by the negligent act of the defendant must 
be such as that he could, by ordinary care, have avoided 
the consequences of the defendant's negligence, 
In a suit for damages for injury caused to the 
plaintiff's bitch, it appeared that the bitch was stand- 
ing on the road easing at the time the defendant's lorry 
approached, that the defendant did not consider it 
worth his while to stopthe lorry for the bitch, and 
that the lorry collided with the bitch which caused it 


injury: 

Held, that the mere fact that the servant of the 
plaintiff who had taken the bitch out was not 
on the spot, was notsufficient negligence to prevent 
the plaintif from recovering damages under the 
circumstances of the case. : 

In a suitfor damages the question as to whether 
a plaintiff was guilty of contributory negligence is a 
question of fact KRISHNA MURARI Lat v, DIKIT 
UHATURBHUJ ‘ All. 1014 
—-———Prineipal and agent—Liability of principal 

for acts of agent— Extent of, 

A principal may be liable for the fraud or other 
illegal act committed by his agent within the gene- 
ral scope ofthe authority given to him, and even 
the fact that the actof the agent is criminal does 
not necessarily take it out of the scope of his 
authority. 

Every act of a servant or agent which is reason- 
ably necessary for the due discharge of his duties 
or the preservation of the interest of his master or 
principal, or, otherwise incidental to the purpose of 
his employment, falls within the scope of his em- 
ployment ; and the question whether any particular 
act falis within the scope of his employment or not 
must necessarily depend on the facts of each case. 
MORUMAL JiomaLy GOBINDRAM Hixucaanp Sind 452 
Transfer pendente lite. SER MORTGAGE , 70 


Transfer of Property Act (IV of 1882), s 3— 
‘Attested’, significance of—Executant not seeing 
attesting witness—Deed, if validly attested—Parda- 
nashin lady—Transactton against interests of lady 
—Consideration mainly for payment of debts of 
immoral husband—Utilization of partoy considera- 
tion for payment of Government Revenue—Whether 
sufficient for validity of deed. . 

‘I'he admission of a person that he has affixed his 
thumb impression to a document does not dispense 
e 
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with the necessity of proof that it was properly 
attested 

Any further signature made on the document as 
the time of its registration cannot be considered at 
the signatures of attesting witnesses. 

Where the executrix of a document could not see 
the attesting witnesses and it is not shown that she. 
had her attention called to the fact that they wera 
signing the deed as attesting witnesses, they cannot 
be said to have signed the deed in her presence and the. 
deed is not, therefore, properly attested. 

Where a transaction was much against a pardanashin 
and illiterate lady's interests and not such a transac- 
tionasshe could have intelligently entered into 
and it isin evidence that the execution of the deed 
was ina large measure designed forthe payment of 
the debts her husband who was a man of violent 
temper and was addicted to prostitutes: 

Held, that the mere circumstance that part of the 
consideration was utilized for payment of land 
revenue due from her would not justify She up- 
holding of the deed, either wholly or in part and it 
should be set aside as being not intelligently ex- 
ecuted by her especially when it is also not validly 
attested. MUSHARRAFI Becam v KUNDAN Lat 

; Oudh 860 
— $. 6—Undivided share. Ses HINDU Law— 
JOINT FAMILY 919 


31~—Condition subsequent by way -of 
defeasance—Validity~—Enforceability by court. 

According tos, 31, Transfer of Property Act, 
a condition subsequent by way of defeasance that 
any interest created shall cease to exist in case a 
specified uncertain event shall happen or incase a 
specified uncertain event shall not happen, can be 
valid. It does not follow that because the law allows 
such a condition being imposed the court’ is bound 
to enforce it in every case, MUNSFI Lan v. AHMAD 
Mirza BEG Oudh 756 
——s. 41—Transfer by person in possession ds 

ostensible owner with consent of Hindu widow— 

Validity of transfer as against reversioners, 

A transferee from a person who had been put in 
possession of property by aHindu- widow without 
any legal necessity, and who remained in possession 
as an ostensible owner thereof is not entitled to 
claim the benefit of s. 41, Transfer of Property Act, 
as against the reversioners. 

Section 41 refers to personal estoppels arising out 
of the conduct of the plaintiffs or persons through 
whom they are claiming, and the mere fact that the 
Hindu widow's estate is vested in the limited owner 
for the time being cannot create an estoppel againat 
the reversioners by virtue of the consent obtained 
rom the limited owner. SHAMBHU PRASADU. MAHADEO 
Prasap All 293 
8 





—-—S. 


ss. 41, 54 —Co-sharers—Some co sharer 
shown as owners—Transfer by sale—Other co sharers 
if can challenge sale—Oral sale—Validity of, in 
the Punjab. 

Where sone of the co-sharers are shown as 
owners in the Revenue Kecords fora number of 
years, the other co-shurers cannot challenge a sale 
by them In such a-case the vendee stands in the 
shoes of the vendors so far as the title to the 


property is concerned and any defence avail- 
able to the vendors will be available 
to the vendee also. 


An oral sale is valid inthe Punjab, the- Transfer 


Vol. 144) : 
Transfer of Property Act—contd. 


of Property Act not being in force in that province. 


Upuo Das v. MEHR BAKHSH Lah 340 (b). 
————§,52. SEB MORTGAGE 70 
———— s. 52-—Morigage—Suit for foreclosure— 


Transfer during pendency of suit—Final decree— 

Execution against transferee pendente  lite— 

Maintainability of—Civil Procedure Code (Act V 

* of 1908}, 8 4?—-AppNcability of —Appeal to High 

Court—-Competency of. 

A mortgagee under a mortgage deed instituted a 
suit forthe enforcement of his mortgage by fore- 
closure and a preliminary decree was passed. During 
the pendency of the foreclosure suit the mortgagor 
executed a deed of usufructuary mortgage in favour 
ofthe respondent who subsequently purchased the 
mortgagor's equity of redemption in execution of a 
simple money decree. A final decree for foreclosure 
was passed and in execation of his decree the decree- 
holder obtained delivery of possession against the 
mortgagor The respondent had in the meanwhile 
obtained entry of his name in the record of rights, 
In the mutation proceedings that followed, the decree- 
holder was unsuecessful im having the name of the 
respondent expunged Therefore,he made a second 
application for execution of decree praying that 
delivery of possession be made ag against the res- 

- pondent on the ground that he was a transferes 
pendente lite: i 

llela, (i) that the respondent having taken a.mort- 
gageand having purchased the equity of redemption 
of the mortgagor during the pendency of the fore- 
closure suit was bound by the decree which was 
eventually passed against his transferor, the mort- 
gagor and that the transfers in his favour could not 
affect his rights under the decree to any extent ; 

(ii thatthe appellant mortgagee was entitled to 
execute his decree not only against the mortgagor 
but also his trdasferee pendente lite, the respon- 
dent; 

(iit) that s. 47, Oivil Procedure Qode, was ap- 
plicable to the cage and an appeal to the High Court 
was competent; y : 

(iv) that the execution taken against the mortgagor 
was nota complete execution of the decree and the 
decree-helder could maintain a second application 
for execution against the respondent. Ram OHARAN 
v., PARMESHWARI DIN All, 70 
—~——~ss 53-A,107,116 asamended by Act 

XX of 1929—Verbal lease—Possession and pay- 

ment of rent by lessee— Doctrine of part performance 

—Applicability of-—-Lessee holding over—Tenancy 

from year to year—Liability of lessee to pay rent. 

Certain land which belonged to two ladies was 

- registered in the name of their brother and the 
defendant took lease of the land from him for 6 years, 
During the currency of the lease the ladies got their 
names registered arid the brother directed the defend- 
ant to pay¢he rent to them. The defendant paid 
some rent to them. Thereafter it was alleged there 
was a verbal lease granted by the ladies to the defend- 
ant forseven years. The representatives of the 
ladies instituted suits for recovery of rent for the 
last four years of the verbal lease: 

Held, () the lease not being in writing was 
contrary to s. 107, Transfer of Property Act, and 
that the doctrine of part performance could not be 
allowed to prevajl against the express provision of 
the Statute when it does oot come within the four 


corners of s, 53-A of the Transfer of Property Act. : 


(ii) that the fact that the names of the ladies were 


not recorded in the Collevtorate record only prevented may have some idea asto the defect 


144—G, L—VI 


GENERAL INDEX. - 


lxxxi 
Transfer of Property Act—contd. 


them from getting a decree for rent, but that did not 
affect their right in the property. Oace their names 
were registered, the bar to the recovery ofrent was 
removed and they were entitled to realise rentand 
that the plaintiffs could maintain that the possession 
of the defendant subsequent tothe expiry of the first 
lease wasin consequence of his holding over after 
the termination of this leasa and the provisions of 
8.116, Transfer of Property Act, applied. The defend- 
ant wasthetenantofthe ladiesand then of the 
piaintiits for the subsequent years also, the nature of 

is tenancy being from year to year and, therefore, the 
plaintifis were entitled to rent Aziz AHMAD V. ALAUD- 
DIN AHMAD Pat. 788 


———s. 54. Ses HINDU Law 919 
s. 54—Sale—Delivery of possession—Essence 
of —Character of possession, change of-—Whether 
sufficient. 
in the caseof a sale, the essence of delivery of 
possession is that possession should change but it is’ 
sufficient if the character ofthe possession changes. 
lf the vendor converted by appropriate declarations or 
acts the previous possession of the vendor into posses- 
sion asthatofa vendee, there is suflicient delivery 
of possession within the meaning of s 51, Transfer of 
Property Act. KoLacuanpra V, JOGENDRA CHANDRA 
Cal. 155 
s. 54- Undivided share, whether ‘tanyible’ 
property—Value below ks. 100—Necessity of 
registered deed 
An undivided share is tangible immovable prop- 
erty and even though it beof less than Rs, 100 





such transfer may be made by delivery of posses- 
sion. 
Where, as inthe case of an undivided share, 


actual delivery of possession may be impossible to 
be effective as a conveyance of title, the sale- 
deed must be registered. A mere declaration of 


delivery of possession in the sale-deed would not 
be enough for the purposes ofs. 54, Transfer of 
Property Act. VATHU v, GuLABOHAND Nag. 919 


————S. 55—Sale—Breach of warranty—Suit by 
purchaser—Case based on misrepresentation—Proof 
of fraud, necessity of. 

In the case of an _ executed contract, where a 
property has been conveyed and the purchase money 
paid, the purchaser has only a limited right to claim 
compensation from his vendor. He may sue when 
there is a breach of covenant of title or warranty or 
when the deed contains an express conditioa for comp- 
ensation for any defects. But where his claim is based 
onmisrepresentation, pure and simple, such misrepre- 
sentation must be fraudulent. 

Where there is no allegation that the parties had 
agreed that compensation would be paid for short- 
age ofarea and the plaintifis’ case is that he was to 
pay for the actual area at the time of the convey=) 
ance, itis for him to have the actual areaascertain- 
ed then, and ifhe fails to do so he can only suc- 
ceed if he proves that the failure was due to fraudu- 
lent conduct on the partof the defendant. PARMA- 
NAND BHOJRAJ v, Motoman PHATUMAL Sind 371 
—— ——sS, 55 (2)—Vendor, liability of—How far 

subsists —Vendee's knowledge of defect in vendor's 

title. 

Unless the vendor's liability as imposed bys. 55 
(2), Transfer of Property Act, was excluded by 
express covenant, his liability would be deemed to 
subsist notwithstanding the fact that°the vendee 
in the title of 
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the vendor. KALKA SINGH v, Nampar Kuan All, 406 
——— 8.60. Ser HINDU Law 521 
s 63-Aasamended. Sez LowER Burma 

LAND AND Revenue Aor, 1876, s. 18 825 
—-——-8. 67—Mortgage—Option given to morigagee 

—Hzercise of option~—Suit for mortgage money 

before expiry of period fixed—Whether premature. 

Section 67, Transfer of Property Act, or any other 
provision of the’ Act does not lay down any provi- 
sion as regards the time when the mortgage money 
is to become due. It isto be determined in each 
case upon the terms of the contract between the 
parties. Ordinarily when a mortgage deed fixes a 
period for payment, the mortgage money becomes 
due at the expiration of the stipulated period. But 
if the mortgage-deed also gives the mortgagee an 
option to recover his money before the stipulated 
period, there is no reason why the mortgage money 
in such a case should not be held to have become 
due as soon as the mortgagee has exercised the option 
given to him. 

Where a mortgage deed fixed the period for pay- 
ment atsix years but provided that in certain 
ciréumstances the mortgagees will have the option, 
before expiration of the period fixed, to recover the 
principal together with interest, compound interest 
and costs, in other words the whole of the amount 
due through court, and on the mortgagor failing to pay 
in full two instalments of interest the mortgagee 
Took apaapa Anon to exercise the option which 

e had ; 

Held, thatthe mortgage money became due as 
soon as the option was exercised and a suit filed in 
such circumstances before the period fixed would 
not be premature. In such cases what is necessary 
is that the mortgagee must take some appropriate 
step to exercise the option reserved -to him, As 
soon as he does so, the mortgage money becomes 
due giving rise both to the mortgagor's right to 
redeem and the mortgagee'’s right to enforce his 
security, RAGHBIR SINGH v. RAJENDRA BAHADUR SINGH 

; Oudh 279 
-——-——S, 68 —Transfer of occupancy holding. : 

Per Niamatullah, J.~The analogy drawn from 
decisions in cases in which occupancy holdings had 
been transferred by way of mortgage and claims 
for recovery.of the money advanced were made by 
the'mortgagees under s. 68 of the Transfer of Prop- 
erty.Act. orotherwise is misleading. The ratto 
decidendi of. those cases stands on a totally different 


footing. Munamwap KHALILUR RAHMAN Vv. MUHAMMAD 
MUZAMMILULLAH All. 373 
——--88. 73 (3), 101—Landlord having first 


charge for rent—Lease-hold right mortgaged by 
lessee—Suit by landlord—Sale of leasehold pro- 
perty—Purchase by mortgagee—Landlord’s prior 
charge for rent up to date of sale—Mortgagee’s right 
to ‘sharein surplus amounts—Holder of money 
decree, if can exclude mortgagee’s claim. 

By ihe terms of a leasethe landlord's claim for 
rent was the first charge on the property and the 
landlord enforced his charge for rent, got a decree 
and: the leasehold property sold in execution of 
the: decree was purchased by the mortgagee but 
the property was not sold subject to the mort- 
gage.. The landlord claimed rent up to date of 
sale from the surplus sale proceeds : f 

Held, (1) that the relationship of landlord and 
tenant between the landlord and the original 
lessee continued up to the date of sale and as the 
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surplus sale proceeds represented what was left of 
the interest of the defaulting tenant, the landlord 
was entitled fo the rent up to date of sale as a 
prior encumbrancer within the meaning of a. 73 
(ii) As the mortgagee purchased with permission 
of court, he was entitled to his mortgage money 
after satisfaction of the claims of a prior encum- 
brancer, and a creditor who had purchased the 
interest of the lessee in execution of a money 
decree could not exclude the mortgageefrom a share 
of the sale proceeds. OBNTRAL BANK or INDIA, Lp. v. 
BAOHINDRA Monan Guosy Pat, 760 
ss, 74, 91, See OccuPANCY RIGHT 326 


———-8. 77—-Mortgage deed—Construciion, 

Where a mortgage deed provided: “ihe 
mortgagee shall appropriate the surplus profits 
towards interest, we the mortgagors having no 
claim for profits and the mortgagee ‘having no 
claim’ for interest:” 

Held, that the mortgage deed was a confract 
within the meaning of s. 77, Transfer of Property Act, 
and that the mortgagee was not bound to account for 
rent and profits of the mortgaged premises Bacuosu 
Lat v. MUHAMMAD MAR P.C. 1025 


S. 78—Mortgagee availing himself of time 
givento him by law for registering mortgage, 
whether constitutes gross — neglect'—Mortgage— 
Priority— Registration Act (XVI of 1908), s. 28. 
When a mortgage is registered within the period 

of four months allowed by s. 23, Registration Act, it 
is registered within a reasonable time and where a 
prior mortgagee has done nothing towards inducing 
a subsequent mortgagee to advance money, but has 
simply availed himself of the time given to him by 
the law for registering his mortgage, he cannot be 
said to be guilty of “gross neglect” within the mean- 
ing of s. 78, Transfer of Property Act. i 

Where a mortgage is prior in date and has been 
validly registered within the time allowed by the law 
it cannot be postponed toa subsequent mortgage 
merely because the prior mortgagee nad omitted to 
get his mortgage registered until after the execution 
of a subsequent mortgage. SURENDRANATH GHOSH v, 
HARIDAS BISWAS Cal 196 
s. 92, effect of, Sne MORTGAGE 969 
s. 95--Purchaser of part of equity of re- 

demption—Redemption of whole mortgage by 

purchaser—Suit for redemption by original owner 
against purchaser—Limitation applicable—Charge— 

Adverse passession—Limitation Act (IX of 1908), 

Seh. I, Arts. 144, 148. 

Where T, the owner of four lands mortgaged 
them in 1877, with possession and sold two of them 
to P in 189], and P brought a suit in 1904, to 
redeem the properties comprised in themortgage of 
1877, impleading T as a party tothe suit and P 
succeeded, thus redeeming and recovering posses- 
sion of the four lands in 1906 Subsequently in 
1924, T brought 8 suit against P for redemption 
and accounts of the mortgage transactions and for 
possession of the suit properties : 

Held, that by virtue of the redemption by P of 
the whole mortgage, he acquired a charge on the 
two lands not sold to him, under s 95, Transfer of 
Property Act, and a suit by T to recover possession . 
of those lands on payment of the proportionate 
amount of expenses incurred in redemption would 
be governed by Art. 144, Limitation Act,and not 
by Art. 148 of the Act. 
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Transfer of Property Act—coneld. . U. P. Canning College and British Indian 
i Association Contribution Act—coneld. 
Held, also, that P was not a co-sharer, in any sense : 

of T and hence the principle that the possession of will in its entirety made the award which 
a co-sharer is on behalf of all co-shaters didnot provided not only for properties covered by the will” 
apply and as P's possession was to the knowle@ge but certain other properties also were given to a` 
of T open, notorious and exclusive, T’s suit would personunder the will : 

become barred by limitation under Art. 144, Limita- Held, that the person who was given the proper- 
tion Act, after twelve years from the date when P ties was a transferees and not a legatee, He was _ 
obtained possession. RAMOHANDRA v, Ganesh Bavant further a transferee notfrom the arbitrators but“ 

: Bom. 8 from an heir of the testator. 





5.101, Ses Transrer or PROPERTY Aor, 1892, A purchaser from a transferee from a talukdar 
8. 73 (3) 760 is also liable to make the contributions specified in *~ 
———— 8. 107—Agriciltural lease— Registration the Oanning College and British Indian Association 
Act 17, : Contribution Act. 


An agricultural lease does not fall within s 107, Proviso 1,8 3 ofthe act relates only to the rights 
Transfer of Propeity Act, and therefore could be ofthe British Indian Association and the Oanning | 
made either orally or in writing though if in writing College inter se. HUNTER V. SEORETARY or State 


. 8,17 of the Registration Act requires that it should Oudh 546 
be registered. SIvASUBRAMANIA v. ZAMINDAR oF U.P. Excise Act(IV of 1910),s 46 (c)—Breach 
SINGAMPATHI | Mad 27 of condition of licence—Accused not having in stock : 


o—s. na saahil ; ; some of thedenominations mentioned in licence— ' 
to pa a Torni Ti Spass Conviction, when proper—Proof of failure to meet 
-by strangers, effect of. à ke accused was found guilty of an offence 
ere in connection with proceedings for the x A : : 
determination of mesne profits a Receiver was U2der 8 64 (c), U P. Excise Act z or not having in 
appointed to auction the land and the respondent stock certain of the packets of drugs which were 
executed a document in respect of the detailed in condition 7 of his licence : f 
second crop undertaking to raise the second Held, that the mere fact that the accused did not 
crop and tó deliver a certain quantity of paddy and stock the packets of ote leant wi ch he was 4 
binding himself personally for the loss : authorised tosell under tho iconos i 4 not prove 
Held, (i) that although the Transfer of Property ‘hat he had broken a condition of the licence. . 
In such cases it must be proved that there was a 


Act might not apply, the principles of s. 108 of that A inati ; 
§ ra eat > demand for that particular denomination which the ‘ 
Act which defines the rights and liabilities of a lessor accused did not have in stock and he failed to meet 


and a lessee, would apply to the case. A r 
(it) that the fact the land was trespassed upon - tip demandifor It. GUR KRASAD Y ures a RTS 
by strangers was no excuse for not delivering the U.P.Land Revenue Act (lil of 1901),s 40-- 


addy. Scope of—Finality of Collector's order regarding 

So far asthe covenant for quiet enjoymént forms entry of names. £ 
part of the contract, the lawis that the lessor Section 40, U P Land Revenue Act, means that 
does not covenant against the wrongful acts of the order of the Collector regarding ithe entry of. 
strangers. VASKURI AYYANNAY, VEDANGI Gancayra names in the annual register shall be final and shall |. 
. Mad.16 not be challenged in any sabsequent proceeding, 


i but that would not prevent the aggrieved party from 
Travancore Civil Procedure Code (Regul. VIII establishing his right in a civil or Revenue Court 


of 1100), O. VIII r, 9 -Additional written state- ` oD ae gs A ; A 
; : < having jurisdiction, and hence if a suit for establish- . 
ment -When ean. be. filed=Absence. of courts ing RAA right lies in a Revenue Court and not 


permission—Whether written statement can be in a Oivil Gourt his remedy would be to approach ` - 


sustained. the Revenue Court which would not be bound by 


Where certain points are raised in an additional the previous order refusing mutation of name, 


written statement filed by the defendant without Rawr MAL v. DEVI PRASAD All. 248 ee 


notice to the plaintiff and without obtaining per- f 
mission of the court, the court should nothear thee U. P. Municipalities Act ll of 1916), ss: 180, 


points raised and the additional written statement 185—Notified area—Notice of intention to - make 
cannot be sustained, PERUMAL PILLAY v. ANANTA constructions and for permission—Constructions 
PADMANABEA PILLAY Travancore 169 made without permission—Offence under s: 185; 
Trusts Act (Il of 1882', s. 20—Right to call in trust if commitied—Additions to ss. 180, 185, by Amend» 
money. < ing Act Il of 1919—Applicability to Notified Areas 
The purchase of a house isnot an investment —Fflection of President declared invalid by Civil 
authorised’ bys 20, Indian Trusts Act, for which a Court--Complaint by such President—Jurisdiction 
trustee may call in trust property. IMPERIAL BANK oF of court to entertain such complaint. . 
INDIA v. Keisana MUBTHI ` Mad. 479 No section ofthe U. P. Municipalities Act as ap- 


U: P. Canning College and British Indian plied to notified areas provides that ea person 
Assoclation Contribution Act(IV of 1920), is ‘not to construct a building without’ having 
ss 2 (5), 3—Dispute between legatee under invalid previously obtained the sanction of the notified 
will and heir of testator—Award—Property given area. . | 
to person under will--Transferee, if from heir— Where a person after giving notice to the 
Purchaser from transferee—Liability - to make Notified: Area Committee of her intention to make 
contribution—Proviso to s 8, effect of. i some constructions and praying for permission to make 
A dispute between a legatee under an ‘invalid thesaid constructions,proceeded with the constructions 

will and the heir ofthe testator was referred to and was convicted under s. 185, U. P. Municipali- 


arbitration and the arbitrators without following the ties Act: 
e 
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U. P. Municipalities Act—concld. 

Held, that inasmuch as it was not alleged that 
after the person had given the notice and 
before she proceeded to construct the building, 
the Notified Area Committee either refused sanction or 
communicated to her any direction as regards the 
conditions on which she could make the building 
she did nof contravene any of the provisions 
of the Act.as applied to notified areas as regards 
the constructions of buildings and could not be 
convicted under s, 185 of the Act. 

The additions to ss, 180 and 185 of the U.P. 
Municipalities Act madeby the Amending Act of 
1919 donot apply to notified areas and cannot 
regulate and govern the constructions of build- 
ing in those areas. 

Where the Qivil Court has declared the elec- 
tion of a person as President of the notified area 
to be invalid, he cannot legally filea complaint on 
behalf of the Notified Area Committee and the court 
will have no jurisdiction to proceed with such a 
complaint. Emperok v BAFATAN AU. 951 
Usurious Loans Act (XI of 1918), s. 3 (2)—Ap- 

plleability of Act—Conditions—Interest, when 

monstrous or excessive—Mere 2 per cent. per 
mensem interest ana § per cent on default— Power 
to reduce rate, 

The Usurious Loans Act confers wide powers on 
the courts but it does not dispense with the usual rules 
about evidence and proof; nor does it abrogate the 
ordinary laws of the land except to the extent 
specified in the Act. 

Thera aretwo cases contemplated by the Act one 
wherethe interest is exceasive and the transaction 
substantially unfair; the other where the in- 
terest is soexcessive that that in itself ia sufficient 
indication of unfairness and relieves the court from 
enquiring any further intothe matter. 

Interest of 2 per cent. per mensem simple and 
in default 3 per cent. per mensem also simple 
may be high but it can scarcely be 
monstrous. 


Excessive is a relative term and what is excessive ` 


is one case will not necessarily be so in another. 
Itdepends upon the surrounding circumstances. 

A bargain which is fair in its inception cannot- 
become unfair by the happening of 
events, nor can interest, which was reasonable in 
the beginning, become excessive at a later‘ date.. 


The court is limited to a consideration of circum- 


stances which existed “at the date of the loan,” 
MANLADINA AYUB SHOP v. SUKADEO DATTAJI ` 


arises. 

On Ist December, 1911, the defendant sold certain 
immovable property to the plaintif but omitted tọ 
deliver possession. In 1925, the plaintiff sued the 
defendant and three others for possession. On 15th 
April, 1925, the first court in that suit dismissed the 
plaintiff's claim on the ground that his vendor, the 
present defendant, had no title. There were two 
appeals andin both the decision of the first court 
was upheld. The judgment ofthe second Appel“ 
late Court was delivered on 6th December, 1927. 
Thereupon the plaintiff brought the present suit on 


llth November, 1929, for return of his purchase: 


money and interest: 
Held that although there was no fraud, limitation for 
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subsequent n 
~v + 88, 41 (a) 42> 693 
136., 


Nag. 218 | 
Vendor and purchaser—Defect in title—Suit for ` 
refund of price—Limitation—Cause of action, when < 


[1933 
Vendor and Furchaset—concid. 


the suit began to run only from 6th December, 
1927, when ipe court finally decided the question 
of title and the suit was not barred. 

In such cases once the plaintif establishes; 
that there was a misrepresentation and that 
he was kept from a knowledge of the defect 
in title by it, then the burden shifts tothe other 
side. RAMJIRAO SATWAJIRAO V MARUTI NARAIN 

; Nag. 724 

Sale complete—Subsequent discovery of defect 

` in vendor's title—Sale, if can be avoided—Remedy 
of vendee—Vendee mortgaging property to vendor— 

Suit by vendor on nortgage—Title in third person 

if can be set up 

When defect in vendor's title is discovered after 
the execution ofa conveyance andthere has been 
no ‘fraud, the vendee cannot avoid the sale, but his 
remedy lies merely in a suit for damages. 

Where the purchaser of a property mortgages. it 
to the seller and the seller sues on the mortgage,%t is 
not open to the purchaser to set up the titleof ‘a 
third person in the suit Upuo Das v. Menr BAKESH 

Lah. 340 (b) 

Waqf. Sez Muuaumapan Law 271, 467, 473, 654 
WIill—Absolute estate conferred on donee—Further 
interests given on termination of donee’s interest- 

Absolute interest, if affected. sas 

If an estate is given in terms which confer 
nn absolute estate on the donee and then further 
interests are given merely after or on the ter- 
ination of that donee’s interest, his absolute 
interest is not cut down andthe further interests 
fail. PARTAP OHAND v. MAKHANI Lah 651 
———— Construction of will—Restrictions on 


alienation. ; f ; 
A will must be read as a whole. Where a “will 


contains specific words of devise and confers an 
absolute title, any conditions relating to alienation 
must be deemed to be repugnant. JAMNA PRASAD v. 
Dourea DEI All, 33 
‘WORDS AND PHRASES:— 
Fraudulent preference. See PRovInoran . 
InsoLvenoy Aor, 1920, s. 54 762° 


Mukkadam. Sze Facrortgs Act, 1911, ss, 41.(a) 42 
s 693 
Occupler, meaning of. Sez Faorortss Aor, “1911, 


, Residence. Ser Divorce Aor, 1869, s23 (1) 
Workmen's Compensation Act (Vill of 1923) 
_ Accident arising out of employment—Tests for 
“determining. 
"The qoestion as to whether an accident arose out 
“of the employment cannot be determined on any 
“general view offacts. It isdependent on the facts of 


, each particular case. One test which can be applied ` 


is whether it was part of the injured person's employ- 
mentto hazard, to suffer,or to do that which caused 
his injury. Jfit was, the accident arose out of his 
employment, if not, it did not, because what it was 
not part of the employment to hazard, to suffer, or 


to do, cannot will be the cause of an accident arising ` 


out of the employment, _ oo 
Where there was no justification for a workman to 
interfere with a moving machine for the purpose -of 


finding out a screw-driver which ke required forthe | 


purpose of his work : 
Held, that in doing so he was not within the 

sphere of his employment. NAWAB ALI v. 

JUTE MILL 


AN. 
Cal. 701 (b) 


a 


Vol. 144—1933] ` 


x 


Workmen's Gompènsatlon Act—contd. 


——~——8 10-—Injury to workman—Workman 
considering it tririal—Notice—Failure te give notice 
—-Sufficient `. cause, if made out—Question as 19 
reasonable cause—Question of law—Review.. ` 
Under the Workmen’s Compensation Act, where 

an injured workman considers his injury to be trivial 

and one for which he is not entitled to compensation, 


sufficient cause is made out for failure to giye. nòtice 
under s. 10. 
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Workmen's Gompensatlon Act—coneld. 


The question whether the facts found. by. an arbitra- 
tor under the Workmen's Compensation Act, 
constitute reasonable cause for the failure of the 

| injured workman to give notice of the~ accident or to 
claim compensation within the statutory period is a 
question of.law, and the decision of the Gommis- 
sioner on the question is open to review, HALEMABI 
V. ARDESHIR B. Curserst - Bom, 648 


ate 


“10 


INDIAN 


CASES 


1933 








Vol. 144 





JOURNAL. 


Part 1 








Notes and 


The English Prisons Report. 

The prisons Report of England which 
has been recently published (4th May) 
contgins some statistics which will be found 
interesting. 24 percent. of the men sent 
to jail were committed for failure to pay 
moneys under orders of Civil Court and 
17 per cent. for failure to pay fine. 
Another fact which may perhaps be as- 
tounding to ourreaders is that 48 per cent. 
of the number of women sent to prison 
were imprisoned for offences against the 
liquor laws. The percentage of men 
sent to prison for such offences isonly 16, 
The number of women imprisoned for 
drunkenness annually appears to have 
been about 15,000(!) before the War. 
The number has now fallen down. 


The London Police Report: Neces - 
sity of educated Policemen. 
In his recent . report on the work of the 

Metropolitan Police Force, Lord Trenchard, 

the Commissioner of Police, 

special attention to the 


good education: Lord Trenchard: ‘says 
that the multitude of subjects which the 
modern Policeman is required to know 
demands a higher standard ‘of education 


than that provided by elementary schools - 


and measures must be taken to secure a 
steady supply of the best brains ` from 
every available source. Inspite of the great 
improvements in the status and pay of the 
Police in England it is being found diffi- 
cult to get educated men for the Police. 
There are numerous unemployed educated 
young menin India and an attempt to 
make the Police attractive to young edu- 
cated men may be attended with better 
results in India. i 
Kidnapping of minor girls. 

A Full Bench of the- Rangoon. High 


Court (Page, O, J., Das, Mya Bu, Brown. 
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has drawa. 
ecia necessity -of ap- 
pointing as...Poliee Officers persons ‘with ` 


-. be acquitted. There is 


Comments, 


and Dunkley, JJ.) have decided a question of 
great public importance relating to the 
offence of kidnapping and abduction of 
minor girls[Vide: Khalilur Rahman v. Em- 
peror (143 Ind. Cas. 872)]. The intention 
required to constitute an offence under 
s. 366, Penal Code, is the intention (or know- 
ledge) that the woman may be compelled 
to marry any person “against her will 
. . .” Onthe question of consent s. 90, 
Penal Code, provides that,a consent is not 
such a consent asis intended by any sec- 
tion of the Code if it is given by a 
person under twelve years of age 
It was contended before their Lordships 
that the words ‘against her will are equiva-~ 
lent to ‘without her consent’ and-consequent- 
ly apply, as a matter of law, to a case 
where consent is ‘void unders. 9). Their 
Lordships rejected the contention holding 
that there? is a distinction between an act 
which isdone ‘against the will’ of a person: 
and an ‘act done ‘without the consent’ of 4 
-person. The former expression imports 


that the act is donein spite of opposition 
‘of the person to the doing of it. 
- 366 refers to intention that the woman may 


Section 


be compelled to marry ‘against her will’ ` 
ands. 90-has, therefore, no application to 
a case under s. 366. Before the accused 
can beconvicted of an offence under the 
first part of s. 366, the tribunal must be 
satisfied as a matter of fact upon the 
‘evidence that ihe accused when he kid- 
napped or abducted the woman, what- 
ever her age mightbe, did so with in- 
tent to compel her or knowing it to be 
likely that she would be compelled, to 


-Marry against her will, that is to say, if 
-spite of her opposition; and unless such an 


‘intent.is proved, the accused is entitled to 
no presumption 
of law where the accused has kidnapped 
alittle girl under twelve years of age 
with intent to give her in marriage that 
the accused kidnapped the child with 
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intent to compel her, or knowing it to be 
likely that she will be compelled, tomarry 
“against her will.” 

The offences of kidnapping and abduc- 
tion are becoming too common in India 
and this decision will not improve 
matters. Whatever be the difference 
between an act done ‘against the will’ of 
a person and an act done ‘against his con- 
sent’, there is no justification for placing an 
act done with the will of an infant girlin 
any better positicn than an act done with 
her consent. It may be possible to secure the 
‘will’ of infant girls even by present of toys 
or sweetmeats and there is necessity for 
immediate legislative intervention if the 
decision: of the Rangoon High Court is cor- 
rect. 


Framing of Charge under s. 366, 
- Penal Code. 

The offences of kidnapping and abduc- 
tion, have been defined in the Penal Code 
in the same section (viz, s. 366) and this has 
led to considerable misapprehension as to 
the modein which the charge against 
au accused who is intended to be charg- 
ed for both the offences should be framed. 


Very often a single charge is framed 
for both offences under the section. 
In a recent decision of the Cal- 


cutta High Court in Mozam Dafadar v, 
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Emperor (144 Ind. Cas. 93) we find another 
instance in which this error was commit- 
ted by the lower Courts. Their Lordships 
have pointed out that in framing charges 
under s. 366, Penal Code, it is necessary td 
frame separate charges as the offences are 
distinct, and that the framing of a single 
charge is bound to prejudice the defence. | 


Zemindar’s right to create 
mediate tenure. 

There has been some conflict of- opin‘on 
in Bengal regarding the power of a zemin- 
dar who has carved out a patni to create 
an intermediate tenure. The prepon- 
derance of authority is now decidedly in 
favour of the existence of such a right. In 
a very recentcase Parabi Bibi v. Birend- 
Ta Nath Sarkar (144 Ind. Cas. 92) after 
reviewing the earlier rulings Mallik and 
Jack, JJ., have openly dissented from 
the earlier decisions and dicta which appear 
totake a contrary view and upheld the 
zemindar's right, following Raj Kumar 
Majumdar v. Probat Chandra Ganguly (9 
O. W. N. 656) andthe two later decisions 
reported as Nilambar Ghose v. Mir 
Mohasan-ud-din (67 Ind. Cas, 105; 34 C.L. J. 
77) and Joha Mull Bhutra v, Bhupendra 
a Bose (67 Ind. Cas. 108; 34 C.L. J. 

1). 


inter- 





Mr, JUSTICE McOARDIR, 


< Tragedies such as that which has ended 
Henry Alfred McCardie's career are happily 
rare -in our legal annals. Tradition sur- 
rounds. the later years of a J udge’s life with 
an atmosphere of peace, and paints it as 
an existence mellowed by experience and 
exemplified by patient dignity. 
‘ Few would have said, however, that 
McCardie would readily or easily descend into 
any backwater of life, however tem pting. Most 
‘of us visualised him raising new torches of 
law and verity for many years to come, 
“and whether onthe Bench or as a private 
-eltizen, - 
“Happy the nation which bas no history” 
uns the old Saying, and many would apply 
‘the principle to the lives of J udges. McCardie, 
showever, refused to believe that the high 
‘office to which he had been called necessitat- 
‘ed the use ofa metaphorical gag, and in 
‘the minds of the lay world his career dur- 
ing- recent years was prejudiced by 
‘utterances and incidents which only lawyeis 
‘perhaps would -place in their true and not 
‘foo. important position, i 


Henry Alfred McCardie had an unusual 
legal and professional life. He was called 
to the Bar in 1894 and practised for some 
-years in Birmingham before the rapid ap- 
preciation of his manifold talents by solici- 
tors drew him to a huge junior practice in 
London. It 1s said that no junior before 
or since commanded such success either by 
way of fees or of quality and quantity of 
work. For many years no “cause celebre,” | 
‘or Monumental litigation, no matter what 
the issues or their character, was complete 
without MeCardije on one side or the other. 
Quiet, unosientatious, patient and unflagg- 
‘ing, he exacted respect from all whom he 
met, without any descent to the eccentricities, 
mannerisms or idiosyncrasies so often .as- 
sociated with successful advocates or those 
-who find themselyes constantly in the lime- 
light. Of self-assertion. or bombast he had 
none, and his patient dry humour and his 
perennial friendly charm gained for him 
legions of loyal and trusted’ friends. His 
-handsome face and attractive-voice lent an 
-added grace-tg his natural. abilities as. an 


1038 - 


‘advocate of the more modern and definitely 
untraditional kind. < 

He was, of course, a lawyer first and 
last. His erudition was profound, nd he had 
possibly few pleasures comparable with that 
which the study and expounding of legal 
principles supplied to him, | 

He would, it is confidently thought, have 
made his mark as a “House of Commons 
man,” and the opportunity of embarking 
on a political life was not wanting. But 
he unhesitatingly rejected it. At a com- 
paratively early stage in his legal life he 
sought silk, but the-Lord Chancellor of the 
day refused it to him, and when later the 
mistake was seen and an attempt was 
made to repair the error, McCardie uncom- 
promfingly would have none of it. Asa 
junior barrister, therefore, he remained 
‘until greater enlightenment put him on the 
‘Bench, and in the years before that event 
his wide learning and his sensitive appre- 
hension of legal principles made him not 
only a formidable opponent but a very 
welcomed pleader before every variety of 
judicial tribunal. 

He was appointed a Judge of the King's 
Bench Division in October, 1916, at the 
age of forty-seven. Thereafter his decisions, 
though often queried, were always regarded 
with respect. In the post-war years his 
agile mind tended to surround almost every 
proneuncement with an atmosphere drawn 
from the outside world and even his warm- 
est admirers regretted what they feared 
might lead to the swamping of the judge 


by the man of affairs. 


As time went on such apprehensions 


seemed hardly unjustified, inasmuch as a 
popular press, ever voracious for startling 
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headlines, thought that they had found in 


-Mr. Justice McCardie, if not a new judicial 
„humorist, one at any rate who .was as 


valuable, if not more so, to the editor seek- 
ing to fill a column with the soap-bubble 
of judicial aphorism, He became “the 
Bachelor Judge” and lawyers shuddered to 
read “Mr. Justice McCardie’s Latest,’ Yet 
‘he was unfairly treated in all this atmosp- 
here. He was never a “lightweight,” and 
his views, if unorthodox, were sincere and 
heartfelt. If he erred, it was never. through 
fear of consequences and to him is due 
that praise which, happily, is rarely.lacking 
to an upright and honourable judge, a man 
to whom justice appeared to be an ideal 
which taking thought might make attaina- 
ble. , : 
There is no need here to refer to the many 
and outstanding judgments bearing his 


name, and which are, and will remain, mines’ 


of information and research for lawyers of 
all kinds. Practitioners will recognise that 
in many a case which escaped the attention 
of the press his decision was an example 
of scrupulous care for justice, and display- 
ed a grasp of the principles of law rarely 


exceeded in the history of our Judicature. ° 


The judgment upon McCardie is not un- 
likely to say that he was a disappointed 
man. His gifts were many’ and varied. 
Whether he sought everlasting fame as a 
new “English Justinian” or not, or whether 
he felt increasingly hampered by the narrow 
traditions of the Bench, opinion, at any rate 
amongst lawyers, nevertheless, will hardly 


fail to give him a distingaished niche in 


thé gallery of English Judges. 


“Non estad astra mollis‘a terris via."— 


The Solicitors’ Journal, ` 





Extracts from Contemporaries. ` E 


Police in the Pollce Court. 

We have often taken exception to the 
term “Police Court” on the ground that it 
conveys tothe public a false ‘impression 


that there is some connection between the: 


Police and the bench, or that the” Police 
control the court. So longas the name 
remains, however, itrests with the Magis- 
trates and the Police alike todo all in their 
power to remove thatimpression, and any 
incident that serves to strengthen it is to 
be regarded as unfortunate. © >` > 

A provincial paper recently reported a 
case in which, if the account be accurate, 
a superintendent of Police not only ‘con- 


ducted a prosecution and addressed the 
bench, which no doubt he had a right to 
doas the informant, but also addressed 
the defendant and generally expressed his 
views with freedom. ; mie. 

The prosecution was for using a motor 
vehicle without having an insurance policy 
in force; and the defendant pleaded guilty 
so that we do not suggest any impropriety 
in the mention of a previous conviction for 
a different kind of offence, or even in the. 
statement: that the defendant was not truth- 
ful. What does-seem to us to pe open to 
ériticism is the speech which,. apparently, 
the superintendent addressed to the defend- 


v 


£ 


` -defendant. 
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vant, part of which is thus reported: “You 
:gave us the same trouble overyour dog 
‘licence. Your story has always proved 
-to be false. Ifyou think you are going to 
‘ride rough-shod through the intelligence 
¿of the respectable public who are trying 
.to do their best to pay their way, you are 
«making a mistake. If you are found guilty 
-your licence will be automatically sus- 
‘pended fora year from this date unless 
‘youmake applicationto the Magistrates to 
shave it renewed. The Magistrates have the 
spower to do this and I should raise no ob- 
‘ jection.” 

We think it undesirable that the pro- 
isectitor, whoever he be, should lecture the 
.Heshould address the bench, 
and they, if they think fit, will admonish 
“the defendant. Nor does it seem suitable 
that he should inform the defendant of what 
the decision of the Magistrates may involve 
‘and of his own attitude towards it. Here, 
‘again, the lead should beleft to the bench. 
: Inthis instance it seems abundantly 
.clear fromthe rest of the report that the 
-Police Officer was well disposed towards 
‘the defendant, and said all he could in 
his favour. There is no room for any 
suggestion of personal animus. The matter 
48 entirely one of principle and of appear- 
ances, but from that point of view we regard 
“it as. of importance.— Justice of the Peace. 


The Maiden Name. 

„~ By -an express ruling of the Bar Council 
it has now been placed beyond a perad- 
venture that a woman barrister may, after 
‘marriage retain her maiden name. If her 
spouse should be a barrister this law of 
liberty is the same. Should the union be 
blessed with children, the Bar Council would 
have no concern to give a ruling as to 
whether they should tee the paternal 
or the maternal name. In the absence 


of any conflict between the surnames 
it. is probable that: paternity would 
prevail. 


Most men: appear to resent a wife's 
reluctance to change her name with her 
“condition.” There was the famous case 
of Serjeant Hill, who promised to marry 
the very rich Miss Medlycott; who on the 
wedding {day forgot all about it while 
working in his Chambers, and for whom 
a special messenger had to be sent from 
the waiting people in church. He arrived 
before the time limit had expired, and was 
duly married to the girl whose face and 
fortune deserved a happier. state of malri- 
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mony than the absent-minded Serjeant could 
provide, . 


Money and Marriage. : 
Miss Medlycott was authorised and 
empowered by an Act of Parliament to use 
her maiden name after marriage; ‘but the 
Serjeant hated the whole idea, ‘and insisted e 
as often and aslong as he ‘could on the 


use of Elizabeth Hill rather than the 
maiden and statutory name. “Hall is a 
very good name,” he would say: “it’s my 


name: and it was the name of my father 
and my grandfather’... and so forth, 
Shelovedhim excessively, it is said; and 


he for his part, barring the matter 
or the name was extremely polite tọ 
er. . 


At Leicester Assizes, once, he found he 
could not get home at a reasonably early 
hour, and he instructed a messenger, in a 
voice heard by all and sundry, “to offer his 
compliments to Mrs. Hill and to express his 
profound regret that he should not be 
able to sleep ‘with her that night, as he ex- 
pected to be detained very Tate.” When 
she died asshe did in his lifetime, he 
answered a‘friend’s condolences thus: “A 
good woman: a very good woman, and a 
great loss to me, certainly. But T'Ìl tell 
you one thing: If I should ever be induced 
to take another wife, I would not marry 
merely for money. “The Law Journal. 


The Jews. 

It is happily unthinkable that Jewish 
lawyers in Englandshould suffer or advise 
the boycott; and it would bea bad thing for 
the law and the Bar, for freedom “and 
fairplay, if they did. Yet the fancy of 
some has played round the problem as to 
what the Bar andthe Law Sociéty lists 
would look like if every man of Jewish race 
were to be struckout. One may leave the 
matter to the imagination, for rejection. ` 
But the Bench would remain almost intact 
if every lawyer of the chosen race were 
withdrawn, 

It was Lord Fitzgerald (was it not 9), 
Lord of Appeal, who used to tell of the ` 
famous Jewish Q. C. who came .to him 
complaining that, in spite of many applica- 
tions fora seat on the Bench to the reigning 
Lord Chancellor, Lord Herschell, althou gh 
himself a Jew, met every claim witha firm 
refusal. “And what do you expect from a 
Jew,” asked the Irish Lord “but the 
Passover?”—The Law J ournal, 
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_. IMPERIAL ACTS, 1933. - 


ACT No, XI of 1933. 


THE INDIAN MERCHANT SHIPPING | 


(AMENDMENT), ACT, 1933. 
PASSED BY THE INDIAN LEGISLATURE. 


Received the assent of the Governor General on the 
“6th April, 1938. $ ; 


An Act further to amend the Indian 
Merchant Shipping Act, 1928, for certain 
purposes. 


Wuertas it is expedient further to 
amend: the Indian Merchant Shipping Act, 
1,923, for the purposes hereinafter appearing; 
It is hereby enacted as follows:— 


` 1. Short title and commencement. 
(1) This Act may be called the Indian 
Merchant Shipping (Amendment) Act, 1933. 
(2) Itshall come into force on such date 
as the Governor General in Council may, 
by notification in the Gazette of India, 
appoint. 


2. Amendment of section 155, Act XXI 
of 1923, 

In section 155 of the Indian Merchant 
Shipping Act, 1923} (hereinafter referred to 
as the said Act),— 

(a) clause (c) shall be omitted; 

(b) clauses (d),(e) and (f) shall be re- 
lettered as clauses (e), (d) and (e), 
respectively; 

(c) after clause (e), as so re-lettered, the 
following clause shall be inserted, 
namely.— 

“(/) inthe caseof a native passenger 
ship, that food, fuel and pure 
water over and above what is 
necessary for the crew, and the 
other things (if any) prescribed 
for native passenger ships, have 
been placed on board, of the 
quality prescribed, properly 
packed, and sufficient to supply 
the native passengers on board 
during the voyage which the 
ship is to make (including such 
detention . ia quarantine as may 
be probable) according to the 
prescribed scale: 

Trovided that if the officer appointed in 
this behalf by the Governor General 
in Council is satisfied that a native 
passenger has brought on board 
for his ownuse food of the quality 
and in the quantity prescribed; 
such native passenger shall not be 
included among the number of 


native passengers forthe purpose 
of the supply of food under this 
clause;”; 

(d) after clause (h) the foHowing clause 
shall be inserted, namely:— 

“(i) in the case of a pilgrim ship, 
that food and pure water over 
and above what is necessary for 
the crew, and the other things 
(if any) prescribed for -pilgrim 
ships, have been placed on board 
of the quality prescribed, pro- 
perly packed and sufficient to 
supply the pilgrims on board 
during the voyage which the ship 
is to. make (including such deten- 
tion in quarantine as may. be 
probable) according to the pre- 
scribed scale ;”’; 

and . ` f 

(e) clause (4) shall be re-lettered ag 

clause (j). i 


3. Omission of section 156, Act XXI of 
= . 


‘Section 156 of the said Act shall be 
omitted. 


jee Amendment of section 166, Act XXI of 

Insection 166 of the said Act; 

(a) the words “or pilgrim”, where they 
first occur, shall be omitted; , 

(b) for the words “any passenger or 

pilgrim” the words “any native- 

passenger” shall be substituted; 


and 

(c) after. the words “fuel and water,” 
the words “or, if the master of a 
pilgrim ship, without reasonable 
excuse, the burden of proving which 
shall lie upon him, omits to supply 
to any pilgrim the prescribed 
allowances of cooked and uncook- 
ed food and of water,” shall be 
inserted. 


5. Amendment of section 167, Act XXI of 
1923. 

In sub-section (1) of section 167 of the 
said Act, for ihe word “twenty” the word 
“fifty” shall be substituted. ' 


6. Amendment of section 198, Act XXI 
of 1923. 

In sub-section (1) of section 193 of the 
said Act, for the words “the space for the 
time being required for passengers under 
this Act”, the words “sixteen and ninety- 
six, respectively” shall be substituted, - 


67 JOURNAL 
7. Amendment of section 201, Act XXI > 
1 


of 1932. 
In. section 201 of the said Ace 
f {wi in sub-section (1); after ‘the words 
. “ag may be prescribed’, the fol- 
lowing words shall be inserted 
f namely: 

“and such NG officers and attend- 

ants. shall give their services free 
“to all sick pilgrims on board”; 

~ (b) in sub-section (2),— 

a) for the. words “If this section is 
not complied with", the words 
“Tf medical officers’ and attend- 
ants are not carried on a pilgrim 
ship .in accordance with. the 
provisions of sub-section (1)” shall 
be substituted; and 

(ii) for the words “five hundred” the 
wordsthree thousand” shall be 
substituted, and 

- (©) after sub- section (2), 
ome section shall 

mely:— 

(3) iar EE officer or attendant 
ona pilgrim ship who charges 
any pilgrim on such ship for his 
services shall be liable to a. fine 
which may extend to two hundred 
rupees.’ 


the following 
be inserted, 


8. Duha of new section for section 
205; Act XX1 of 1923. 

For section 205 of the said Act the 
following section shall be- substituted, 
namely:— 
«205, Bond where pilgrim ship proceeds 
on outward voyage. 

` (1) Port-cléarance shall not be granted 
~ “from. any port in British 
‘India to any pilgrim ship unless 
the master, owner or agent and 
two sureties resident in British 
India have executed, in favour of the 


Secretary of State for India in 
Council, a ‘joint and ` several 
bond , for the sum of ten housand 
rupees covering all voyages 
which may be mad by the 
ship in the current pilgrim 


season, conditioned that-— 
` (a) where any voyage does not begin 
at Aden, the ship shall, if so requir- 
ed by an order under section 203, 
touch at Aden . on the outward 
voyage and there obtain the 
certificate required under that 
section, 
- the master 
` officers, 


and medical officer -or 
if any, ‘shall comply 
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with the provisions of this Part 
and the rules made thereunder, 
and 

- (c) the master, owner or agent -las 
the case may be) shall. pay any 
sum claimed by the Governor 
dia in Council under portion 

(2, Abond may. be given under this 
section covering any or all of the 
pilgrim ships owned by one owner, 
and in such cases the amount of 
the bond shall be ten thousand 
rupees for each ship covered.” - 


9. aoe of section 206, Act XXI 


of 1 

In section 206 of the said Act after 
sub-section (1), the following sub-section 
shall be, inserted, namely:— 

“(TAN No pilgrim shall be received on 
‘hoard any pilgrim ship unless he 
produces medical certificates signed 
by persons who in the opinion of 
the officer making an inspection 
under this section, are duly qualifi- 
ed to grant such certificates, show- 

“ing that such pilgrim— 

O has been inoculated against cholera 
withinsix months before the in- 
spection, and 

(b) has been vaccinated against small- 
pox within five years before the 
inspection: 

` Provided that the office making ` “the 
inspection may dispense with the 
certificate of vaccination, if in 
his opinion, the pilgrim has. marks 
showing that he has had small- 
pox.” weg 

10. Substitution of new proviso to section 
208-A, Act XXI of 1923. 

For the proviso to section 208-A of the 
said Act ‘the following proviso shall be 
substituted, namely : — : 

“Provided that>. the prescribed person 
may exempt any pilgrim from any 
or all of the above requirements, 
if he is satisfied that it is inexpedi- 
ent, in the special circumstances 

"ofthe case, to enforce them.” , 

11. Substitution of new sections- for 
s 209, Act XXI of 1923. - 

For section 209 of thesaid Act the follow-. 
ing section shall be substituted, namely :— 

"«908-B. Issue or production of tickets 

(1) Every pilgrim travelling ona pilgrim 
ship shall be entitled, on payment 

.  ofhis passage-money ‘and fulfilment 

- of other ~prescribed conditions, if 
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any, to receive a ticket in the 


‘prescribed form, and shall he bound 


to produce it to such officers and 
on such occasions as may be pre- 
scribed and otherwise to deal with, 
it in the prescribed manner: 


Provided that no pilgrim, who has not 


been exempted under the proviso 
to section 208-A, 
a ticket other than a return 
ticket unless- he has made the 
deposit required by that section. 


(2) Any ticket issued to a pilgrim for 


a voyage on-a pilgrim ship shall 


_ entitle -him to receive food and 


water, on the scale and of the 
quality prescribed, free of further 
a charge, throughout the voyage. 


208-0. Refund of deposits and passage- 


money. 


barking under section ` 206, or 
removed from the ship under section 
207, or otherwise prevented from 
proceeding shall be entitled to the 
refund of any passage-money which 
he may have paid, and of any 
deposit which he may have made 
under section 208-A. i 


(2) Any pligrim who, within aiSia 


‘presentative at Jeddah 


months of his sailing from British 
India, satisfies His “Majesty's Re- 
that he 
intends to remain in the Hedjaz 
or to return to India by a route 
other than the route by which he 
came from India, shall be entitled 
to a refund of any deposit made 
by him under section 208-A or, if 
he is in possession of a return 
ticket toa refund of half the passage- 
money paid by him. 


(3) Where any pilgrim dies in the Hedjaz 


or onthe voyage thereto, any person 
nominated by him in this behalf 
in writing in the-prescribed manner, 
or, if no person has been so 
nominated, his legal representive, 
shall be entitled to a refund of 
any deposit made by such pilgrim | 
under s. 208-A, or, if such pilgrim 
was in possession of a return ticket 


shall be given ` 


fa 


7. 


route by which he .came from 
India, he or any person nominated 


“by him in this behalf in writing 


in the prescribed manner shall be 
entitled to a‘refund of any deposit 
made by such pilgrim under section 
208-A, or, if such pilgrim was in 
possession of a return ticket, to a 
refund of half the- passage-money 
paid by such pilgrim,except where 
such deposit or ` passage-money 
has already been refunded under 
this section. 


- (5) Refunds under sub-sections (1), (2) 


. money to such deductions 


(3) and (4) of deposits shall be subject 
to such conditions and of passage- 
-and 
conditions as may be prescrib- 
ed. 


209.-Unclaimed deposits and -passage- 
(1) Every pilgrim prevented froma em- money to lapse to Government. 


(2) All deposits -made 


under section 
-208-A which: have been unclaimed 
for the prescribed period shall 


: Poeme the property of Govern- 


men 


(2) Tf any pile entitled toa refund of 


passage-money under sub-section (1) 
of section 208C does not claim such 
refund within the prescribed period, 
or if any pilgrim who has purchased 
a return ticket does not on the 
basis of such ticket obtain a re- 
turn passage from the Hedjaz 
within the “prescribed period and 
the value of the return half of such 
ticket has not been refunded under 
sub-section (2) or sub-section (3) or 
sub-section -(4) of section 208C, such 
passage-money or value shall, sub- 
ject to the exercise of the rights 
conferred by sub-section AH 
section 2080, become the hee 


of Government, and shall be paid to 


Government by. the master, owner 
or agent to whom it was paid.” E 


` 12. Amendment of section 209A, Act XXI 


of 1923. 


to a refùnd of half lhe passage- ` 


money paid by such pilgrim. 


a (4) Where any pilgrim fails ‘to return - 


to British India from the Hedjaz 


“within ` eighteen -months “of: his ` 
sailing’ from ‘India, or return-to . 
, India bya route’ other ae the 


in A 


- In section 209A, of the said Act,—. 
a) in sub- section (1),— 


ny 


a) for the words “Por kaa aan shall 


net-be granted from any part in 
British India to any pilgrim ship 


‘unless or until the ‘master, owner 


or agent and two sureties resident 


. in British India have executed in 


favour of the Secretary -of State 
for India in Council a ‘joint and 


kh < ¢ several bond for the sum of ten 


thousand rupees, conditioned that 

if any pilgrim who has been 

carried to the Hedjaz by that 

_ ship” the words “Where any 

pilgrim who has been carried to 

“the Hedjaz by ‘a pilgrim ship” 
shall be substituted, 

" (i): for the words “British Consul’ the 

words “His Majesty's Represen- 

: _ tative” shall be substituted, 

. ið for the words “master, owner or 

-> agent aforesaid” the words ‘ ‘mas- 
ter, owner or.agent of the ship in 
which such pilgrim was carried 
to the Hedjaz” -shall be substi- 
tuted, and 

(aw) after the proviso the following fur- 
ther proviso shall- be inserted, 
namely:— 

. “Provided further that in the case of any 
“pilgrim whose-ticket has been de- 
posited with His Majesty's Repre- 
sentative at Jeddah the said period 

. ‘of twenty-five ` days shall, during 
` the period of six weeks following 
the Haj day, be reduced to fifteen 
days. beginning onthe. day on 
which such pilgrim notifies to His 
Majesty's Representative at Jeddah 
his. desire to embark for the return 
passage.” -> ‘3. 
and 
(6) in sub-section (2), for ithe words 
- “British Consul” the words “His 
Majesty’s Representative”. shall be 
substituted. 


=. 43, Amendment of séction 2090, Act XXI 
of 1923. 
-- In sab-section (3) of séction 209B of the 
said! Act, for. the words “Within such 
time” the words “Before such reasonable 
and sufficient interval” dhali be substitut- 
S É 


` Â. Amendment of section 209B, Act XXI 

of 1928. 
To section 209C of the said Act, the fol- 
-jowing sub-section shall be added name- 

ly:i— 

“(6) Nothing in this section or in -sec- 
. . , tion. 2098 shall apply to any 
z ‘advertisement made before the 


interval prescribed under sub- _ 


section (3), of section -209B, and 
: intended to give the public in- 


formation of the approximate date - 


: of the sailing of a pilgrim ship, 
t «+, provided that such advertisement 

clearly states that - ‘the -date so 
s-- +. advertised is approximate only 


of 1923. 
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and that the correct proposed 
date will be advertised later.” 


15. Amendment of section 2138, Act XXI 
(1) In sub-section (I) of section 213 of 


the said Act, 


(a) in clause (f), 

(i) for the words “food, fuel and water,” 
in the first place where: they oc- 
Gur, the words “cooked and un- 
cooked food and. water” shall be 
substituted; and ae 

(ii) for the words “food, fuel and 
water”, where they occur in the 
second. place, thewords “food 
and water” shall bè” substitut- 


ed; 
© after clause (f), as so amended, the 
{following clause shall be inserted, 
ae namely :— 


: > «GY the kinde of food to be provided - 


fotispilgrims on payment in ad- 
dition to the food to be ‘supplied 
in accordance with the rules made 
under clause (f}, and the. charges 
which ‘may be made for the 
= +. -same” 

© in claves (jj, after the words “on 
- - board" the words “free of charge 

to pilgrims” shall te inserted; : 
(d) after clause (m) the following clause 

shall be inserted, nainely:— 
(mm) the period réferred to in clause 
Ws of sub-section (1A). 6f section 
0 

©) for cause (rì the following clause 

shall besubstituted, namely: — 
“(r) the refund of dėposits and 
passage-money under _ section 
208C, and the manner in which 
“persons shall be ` nominated under 
that section for the purpose of 

entitling them to a refund;”; 


ahd 
(f) ana clause, (w) the following clause’ 
shall be insérted, namely; 


- “(ww) -providing that a pilgrim shall 


not be -received on board any - 
pilgrim ship, unless he is in 

. possession of a -passport or a 
pilgrim’s pass, regulating the 
isssue of pilgrim’s passes, and pres- 
cribing the form.of and fees which 
“may be ‘charged for such passes; 
and". 


- (2) Iti sub-séction (2) of the said section 


d the words . “two -hundred the words 
“three hundred” shall be substituted, 


(To be continued.) 
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Notes and Comments: 


Doctrine of res judicata and orders. Criminai trials: Some general observ- 
under s. 488, Criminal Procedure, ations. . l . 
Code. 5 Young and Thom, JJ., of the Allahabad: 
Ie Maung Tin v.Ma Hnin 144 Ind. Cas, High Court have ina recent case Shukul v. 

187 a Full Bench ofthe Rangoon High Court Emperor (144 Ind. Cas. 207) made the: 

have answered an important question re- following important observations relating to 

lating to the enforcement of. maintenance’ the administration of criminal justice, for: 
orders made under s. 488, Criminal Proce- the guidance of Police Officers; Public Prose- 
dure Code, namely, “whether ‘the dismissal’ cutors and Magistrates: 


of an application to execute an order for 
maintenance is a legal bar to an order 
allowing execution of that order of main- 


(1) The duty of the Police in the investi- 
gation of any crime is to discover the truth, 
and not simply to obtain evidence for the. 


tenance on the same ground on a subse- purpose of securing a conviction. . ; 
quent application” The answer -which: (2) It is the duty of the pros 
their Lordships -have given is in the ne-. secution to bring out in evidence everything. 
gative. Page, ©. J., said that he is clearly in favour,of an, accused person:and to lay: 
of opinion, ‘that an order refusing to en- beforethe court all the evidence even though 
force the maintenance order in respect of some of that evidence may result in an ac- 
arrears of maintenance for one period does quittal. + 

not operate as- a bar to. a subsequent ap- (3) It is the duty - of: the Commit- 
plication to enforce the order for arrears ting Magistrate -and the trial Judge to be 
of maintenance that have accrued during. solicitous in the interests of the accused. 
a different and later period.” Though the’ This is especially so in riot cases where the 
answer, asitis, issound,it’ does not seem to accused are generally humble and ignorant 
solve the real difficulty, viz., namely whether, people unable to defend themselves;and often ı 


4 


the same question. that has once been decided 
by the court on an application can be re-. 
opened and adjudicated upon afresh in. 
successive applications and the statement 


inadequately represented in the courts. 

, (4) In cases where there are. several accus-. 
ed the Judges should take great pains’ to ex- 
amine the evidence minutely in -considering : 


of his Lordship that the law laid down in the prosecution case with a view. to` pro-. 
Laraiti v. Ram Dial (5 A. 224), Ma Su v., tecting the accused. 

Paul Sassoon (9 Or.. L. J. 21) and Po So v. (5) It is emphatically the duty of the 
Ma Kyin (1 U. B. R.64) does not conflict. Magistrate who commits or the Judge who- 
with the opinion expressed by his Lordship convicts tosee each of the accused before 
makes the judgment somewhat vague inas- he commits or convicts and passes sentence. 
much as Laratti’s case is a clear authority (6) Sufficient attention should be paid. 
that“upon general principles of the ruleofres tothe proper identification of the accused by. 


judicata it would be wrong in law tore-open 
in a subsequent application matters already 
adjudicated upon in a prior application.” 
The real question isnot whether one order 
„bars another order but whether an issue 
which has been decided in one way can be 
adjudicated upon again and again, 


witnesses in the trial Court. . 

(7) Where perjury. has definitely been 
brought “ home to a witness.it-would be 
extremely dangerous to rely on his evi- 
dence against any of the accused. ` 

Though these rules may perhaps be-re- 
garded as elementary, such simple rules are 
often ignored and violated and an occasional 
reference to the importance of observing ° 


10, 


these rules is bound to have a salutary 
effect: on the administration of justice. 


Dismissal Of application to sue as 
‘pauper for default: whether bars 
fresh application. .- ; l 
‘A question of scme importance in practice 


Rajendra Nath. Pramanik v. Sreemati: 
FatswMoyee Dassi (37 C. W. N. 309). -Order 
XXXIII, r. 19, Civil Procedure Code, provides 
that an order refusing lò allow ihe, applicant 
to, sue ‘as a pauper shall bar any subsequent 
application of a like nature tobe made by 


him in respectofthe same right to sue.”_ 
Where an application is rejected for default 


of the applicant topay process-fee for the 
issue:of ‘notice to the oppésite parties, does 
the’ dismissal*come within O. XX XIII, r. 15; 
and'is« a . subsequent ‘application barred ? 
Ii: Arul Chandra Serv, Peary Mohan (33 


Ind. Cas. 812;.20 C. W. N: 669) this ques- - 


tion “was. decided in.the affirmative and in 


Khondkar, Ahir v. Purna Chandra (84 Ind." 


Oas. 703; 40°C. L. J. 188) there ate dicta 
supporting . this’ view. 
Mitter, Jd; of the Calcutta High Court have 
recently after a careful consideration of 
the question dissented from this view. In 
their: Lordships view O. XXXII, r. 
contemplates. orders made under O 
A F LERS 4 
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. PREVENTIVE ACTI 


4 


, Generally it is the duty of Police 
Officers to prevent to . the best of their 
ability. commission of cognizable offences, 
and to take all such .steps consistent with 
law-and justice, in furtherance of detection. 


of.érimes, io prevent the commission of- 


public nuisances, to endeavour to help and 
- obey the orders of couris in executing 

warrants, and-toobey all lawful commands 
of their superiors, to aid their brother Police 
Officers when called on by them in such 
ways.2nd methods as would be lawful and 
reasonable on the .part of the Officer aided; 
to take charge of intoxicated persons; and’ 
of lunatics at, large who appear to ke 
dangerous or to.be incapable of taking 
care of themselves, and to refrain from 
needless .rudeness while conducting 
searches, io deal. with strict regard to 
decency while dealing with wcmen, to use 
all endeavcur to prevent any.less or 
damage by fire, to avert any accident or 
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. conjecture or 


144106 


XXXIII, 1. ? and orders made before that 
stage has been reached are not covered by 
O. XXXIII, r. 15. Rejection of an applica- 
tion for failure to pay process-fee for issuing 
notices to the opposite parties does. not 
therefore, bar a subsequent application. 


- This is certainly the better view and is 
relating to pauper suits has been decided in” 


supported by the rulingsof the Madras and _ 
Rangoon High Courts in Poleppadi Krishna ` 
Morthy v. Poleppadi Ramayya (96 Ind. Cas. 

962; 50 M. 63).and -Ma Sein v. Ma Kya- 
(98 Ind. Cas. 26; 4 R. 215). ee 


Promissory Notes by Agents. 

The correct mode of executing promis-: 
sory notes when the executantisan agent 
or manager of an institution is not yet well 


< understood in India. It is very often thought 


that it is sufficient toadd after: the signa- 
ture of the executant ihe fact that he is an: 
agent or manager of an institution. The 
decision of the Calcutta High Court in 
Dhirendranath Mukerjée. v. Nutbehary Mun-, 
shi (144 Ind. Cas, 22) makes it clear that the, 
addition of words of this nature after 
the descriplion is not sufficient: To make. 
the piincipal liable the agent must sign. 
for and on behalf of the principal. . Other-, 
wise the additional words will be regarded. 
as merely descriptive and ‘the agent would, 


“be personally liable, 


ON OF THE POLICE: DUTIES OF POLIOB OFFICERS: 
` POLICE AND THE PUBLIC ; 


(Cowtersurap.) 


danger to the public, to regulate and‘ 
control traffic in the slrevts, to regulate all 
resorts to public bathing, washing and 
landing places, fairs and other places of 
publicresort; and they have the necessary. 
powers of enforcing strictly all Such diréc- 
tions by restraining or removing any. per- 
sous resisting or refusing or omitting to 
conform to dny such direction as afore- 


said. i 

The powersofa Police Officer to arrest a 
person are very wide and as such much 
caution is necessary to be exercised by him. 
before arresting a person (see In the matter 
of Charu Chandra Majumdar 37Ind. Cas. 
57; 44 0.76.) No doubt in some cases a 
mere suspicionis enough; but it should be 
Clearly borne in mind that the said suspi- 
cion must be founded onsome definite fact. 
It must not be a mere vague surmise or 
founded on-rumour. He 
should not “abuse” his power by arresting 


“ 1983- 


> a person merèly on F shance of getting 
` some facts against him later: As laid down 
in In the matter of Charu Chandra Mojum- 
dar37 Ind. Cas. 57: 44C 76, the wide powers 
given to a Police Officer to-make an’ arrest 
without an order from a Magistrate are 
“limited by the provisions of s. 54, Criminal 
Procedure Code and it is necessary in exer- 
cising such large powers to be cautious and 
- circumspect.. The law gives -a -Police Officer 
personal responsibility andthe reasonable 

“suspicion” and credible information must 
be based upon definite facts which the 

. officer concerned must weigh and consider. 
He cannot delegate his discretion to another 

- Police Officer, nor can he take shelter under 
thg belief or judgment of another Police 
Officer on the said matter, and he will be 
undoubtedly liable in damages for a mali- 
cious: and illegal exercise “of his powers 
under the statute. 

Under the. Police Act of 1861, a Police 
Officer is always considered to be on duty 
(s. 22), and unders. 23, he must promptly 
obey andexecute all orders and warrants 
lawfully issued to him by any cotipetent 
authority, collect and communicate intelli- 

: gence affecting the-public peace, prevent the 


commission of offences and public nuisances“ 


-as stated above; .and it “is further stated 
that it shall be lawful for every - Police 
Officer, for any of the aforesaid pusposes, 
without. a warrant, to enter and-inspect any 
drinking shop, gaming house, or other place 
of resort of loose and disorderly characters. 

.Unders. 10 Police. Officers are prohibited 


‘from engaging in any ‘other employment g 


unless expressly permitted to do so in writ- 
ing bythe Inspector-General. The penalty 
for ‘breach of duty is contained in s. 29 
which states that “Every Police Officer who 
shall be guilty of any Violation of duty or 
wilful breach or neglect of any rule or 
regulation or lawful order made by compe- 
tent authority or who shall withdraw from 
the duties of his ‘office without permission 
or without having given previous’ notice for 
the period of two months ‘or wh) being 
absent on leave shall fail, without reasonable 
cause, to report himself for’ duty on the 
expiration of such leave or’ who ‘shall 
engage without authority in any employ- 
mient cther than his Police duty or who shall 
be guilty of -cowardice or who shall offer 
any unwarrantable personal violence to 
‘any person in his custody, shall be liable on 
conviction before a Magistrate, to a penalty 
not exceeding three “months pay, or to 
imprisonment i with or without hard. labour 
for a pericd not exceeding three months or 
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-dure Code to assist a 
‘Officer . reasonably | demanding 
-whether within or without the” Presidency 


ra 


-1l 


“both,” and” persons refusing to deliver up 


certificate, etc., on ceasing to be Polide 


- Officers, are on’ ‘summary. conviction by a 


Magistrate, ‘liable to a fine of Rs, 200, or’ 6 
months’ imprisonment or both. 

Section 35 of the Act “says, “Any. charge 
against’ a Police Officer ‘above the rank oF. a 
Constable under the Act, shall be enquiréd 
into’and determined only by an. officer 
exercising the powers of a Magistrate. All 
actions and prosecutions against Police 
Officers shall be commenced within ‘3 


- months, after the act complained of shall 


have been committed. A notice in writing 
should be given to the defendant or to th 
District Superintendant. or an ‘Assistant 
Superintendent of the District, one ‘month at 
least before the commencement of the action. 
Section 43 lays down that it’ shall be lawfal 


- for such Police Officer to plead that, such 


act-was done by him under the authority of 
a warrant issued by a Magistrate, such plea 


-shall be proved by the “production. of the 


warrant, directing the act and purporting 


-to be signed by such Magistrate; proof of 


Magistrate's signature is not necessary, 
unless the court has reason to doubt: its 
being genuine. ‘Just as the Policeman OWeB 


“a duty to the public in the detection’ of 


crimes, and the successful investigation of 


“cases a corresponding duty is imposed on 


all “the citizens” under the Criminal Proce- 
Magistrate or Police 
“his. aid 


Towns: 
(a) in taking or preventing the escape of 
any other person whom such Magistrate. dr 


“Police Officer is authorised to arrest : 


(b) in the prevention or suppression of a 
breachof the peace or in the _ prevention 
of any injury attempted to be committed 
to any railway,” canal, telegraph or publi¢ 
property; intentional omission: to giv 
such-assistance is punishable under s. 187, 
Indian Pena] Code with simple imprison- 
ment for a term which may extend to 
6 months or with-fine up to Rs. 500 or with 
both >- 

Under s. 128, Criminal Procedure, Code 
any Magistrate or officer in charge of a 
Police Station may require the assistance of 


-any male person’ (not being an officer or 


soldier in His Majesty’s Army or a Volun- 
teer enrolled under the Indian Volunteer's 
Act, 1869, for the purpose’ of a IE an 
unlawful assembly). 

A Police Officer lawfully a to 


_‘atfest a person can demand the aid of a 


chaukidar under s. 42 (a), Criminal Proce- 
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<dure Code in preventing the person from 
escaping by.a certain path, and the custody 
ofa person so taken by the chaukidar is, 
forthe time being, lawful custody. 

‘In executing the warrant, such private 
„persons -may ‘demand aid from any other 
person, and the latter is bound to assist 
-bim. f i 
. ‘Any private -person authorised to arrest 
may break.open any door (s..49, Criminal 
-Procedure one) can take from the person 
arrested any offensive weapons which he 
may “have about-his person; and under s. 78, 
“Criminal ‘Procedure Code, any District 
“Magistrate or Sub-Divisional Magistrate may 
direct .a land-holder, .farmer, or manager 
within his District cr Sub-Division to get 
any escaped convict or proclaimed offender.or 
“person, arrested, and any wilful neglect by a 
Jand-holder or.other person mentioned in 
.8. 18, Criminal Procedure Code, to execute a 


warrant directed to him would be punish- . 


able under thelatter part of s. 187, Indian 
‘Penal Code. < 

‘Section 44, Criminal Procedure Code, in 
fact, makes it obligatory. on every person, 
„whether within or without the Presidency 
‘Town, who is aware of the commission of or 
the intention of any person to commit certain 
offences under the Indian Penal Code, to 
forthwith give information to the Magis- 
trate, or the Police Officer of such commis- 
-sion or intention. If he fails to do that and 
thas any reasonable excuse for such omission, 
the law imposes the ljurden of proving such 
reasonable excuse on him. 

Thus.it-will be clearly seen that the rela- 
tionship ofthe public with the Police should 
always.be one of mutual helpand co-orera- 
tion, for, otherwise the safety to person and 
property of citizens will bein peril and -the 
‘rule of chaos will prevail and nature will 
‘be seen “red in tooth and claw” in the 
words ‘of one of the greatest poets that 
‘Great Britain has:produced. 

In ‘conclusion, Police Officers should treat 
‘all courtsand Magistrates with due respect 
,and should try their utmost to maintain 
“cordial relation with them. The Police 
Commission of October 1902, made the 
‘following recommendations with.regard.to 
relations between the Magistrales and the 
Police which may. be mentioned in extenso: 

(1) That the Divisional Commissioners 
should not interfere directly inthe details of 
‘Police administration, but their responsi- 


(To be continued.) 
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bility should be: limited to the duty of 


supervising and advising District Magis- 


trates. i 4 

(2) That “the responsibility of the- District 
Magistrate for the criminal Administration’ 
of the District must be preserved, and that 
he must, therefore, be given authority over 


. the Police, but that this authority should be- 


of the nature of general control and direction 
and not a constant and detailed interven- 
tion. 

(3) That whenever a District Magistrate 
has beencompelled to take active part in 


-the investigation of any cese he should not 
. try the case himself, | 


(4) That:ifa District Magistrate receives a 
report from the Police that.in any case there 
hes ‘been or is likely to be a failure of 
justice and he sees no reason to interfere, 
he should proceed inopen court in accord- 
ance with the provisions of the law. 

(5) That as regards the Magistrates, it is 
desirable to impress on their attention that 
the law provides that their connection with 
acaseshall begin from the receipt of the 
Police report containing the first.informaticn 
regarding it, and continue to the end. 

(6) That itis the duty of the Magistrate to 


-examine thereports which from time to time 


he receives under the provisions of the Crimi- 
nal Procedure Code, and that he must make 
every effort to discover the truth. 

(7) That structures on a Police Officer 


. should be recorded in a separate-note unless 
-his misconduct 


is established after nis 
explanation has been heard, or unless -refer- 
ence toitinthe judgment is necessary for 
the elucidation ofthe case. 

As has been stated in Narain Singh -v. 
Emperor, 09 Ind. Cas. 1004; 20 Cr. L.-J. 296; 


.and Mahadevi v. Ram Sahai, 52 Ind. Cas. 
-888; 20 Cr. L. J. 728, where a person accused 
-ofa criminal offence is a member of the 
. Police force, itis desirable that the enquiry 
should be conducted bythe Magistrate him- 


self and he should hold an immediate local 
inquiry himself or direct that a local inquiry 


-bemade by a Magistrate of the First Class, 


and the Magistrate should proceed to the spot 
without delay end as laid down im Harihar 
Prasad v. Emperor, 55 Ind. Cas. 679; 21 Cr. 
L. J. 348, he should himself hear the witnesses 
on whom the complainant relies to establish 
the truth of his allegations, and give his 
best consideration to their statements along 
with the report of the local investigation, 
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. Stopping Cheques. : 

To the current number of.the Yale Law 
Journalthree members of the law faculty 
of Yale University contribute an exhaustive 
article on the subject of the countermand- 
ing of cheques, and judging by the large 
number of cases cited.it would appear that 

such notices are -fairly frequent - in the 
, United States and have raised many in- 
, teresting problems for solution by the 
courts. While primarily appealing to our 
American confreres, the article may. pro- 
fitably be studied by English lawyers who 
“are ever and anon called upon to advise 
.in banking matters. In a series of crisp 
‘propositions the essentials of a sufficient 
countermand are setout, the material ones 
. being, first, that the -countermand must be 
consciously expressed by the customer or 
by his agent, and, secondly, that the order 
to stop payment must be communicated to 
the bank upon which the cheque has been 
drawn. It is upon this second point that 
the majority of the cases have been decid- 
‘ed. In the case giving immediate rise to 
the discussion of the question: Steiner v. 
Germanstown Trust Co. [1931] 104 Pa. Sup. 
Ct. 38, the drawer of the cheque telephon- 
ed to the manager of one of the branches 
of the bank countermanding payment of 
_ two cheques; that manager telephoned to 
the teller at the chief office, where the 
customer kept his account, and that teller 
began to “relay” the communication to the 
various employees to whom the cheques 
might be presented, but oddly enough this 
‘failed to reach the teller to whom in fact 
the two cheques were actually presented, 
and he being unaware of the counter- 
mand duly honoured the. cheques. In an 
action by the customer against the bank 
for failing to act upcn his notice of coun- 
‘termand the court held the bank not 
liable. As was said, the notice must be 
brought tothe attention of the proper person, 
that is, the person whose function it was 
to deal with such matters, and in this 
instance this was not done. The decision 
seems a little hard but it appears to fall 
into line with the decision of the Court of 
Appeal in Curtice v. London City and 
Midland Bank [1998] 1 K. B. 293, where a 
telegram countermanding payment of a 
cheque having .been carelessly overlooked 
and the cheque paid, the bank was held 
nct liable although, as was pointed out, it 
might be liable by reason of its negligen- 
ce, In that case, 1t may be recalled,. the 
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court declined to Jay it down as a matter 
. of law that a bank must accept an unau- 
thenticated telegram as sufficient authority 
for the serious step of refusing to pay.a 
‘cheque. - A different view has more recently ` 
been, held in an American casa cited ‘by the 
learned authors of the article. In Ozburn’ 
v. Corn Ex. hange National Bank of 
Chicago [1917], 208 Ill. App. 155, the court 
said: “Weare of opinion as a matter of 
law that the payment of a cheque may be 
-countermanded by means of a telegraphic 
notice,” Notwithstanding this view custo- 
mers of English banks will be wise not 
to.rely. on a telegraphic countermand, but 
should give specific -notice by letter so that 
no dubiety may arisein the minds of the 
bank officials. Some American banks, it 
-seems, thoughtfully supply their customers 
with printed forms to be used in case they 
may desire to stop payment of. cheques, 
-the forms distinctly identifying the cheques 
by number, etc.—The Solicitors’ Journal. ` 
‘Change inthe Legal, Profession. 
Lord Riddell ina recent Dinner: said :— 
In his day all lawyers had worn tall 
hats and tail coats; there had been no 
telephones, all letters had been written in 
Jonghand, and several biz firms of solicitors 
had still kept clerks who copied the 
-letters in to big books—a relic of 
.the time when press-copied >- letters 
were not admissible as evidence. In those 
days legal eloquence had been very florid, ` 
-for all leading bar:isters had worn mutton- 
chop whiskers. They had been very popular 
men, and their photographs had appeared 
-with those of society beautiesin theshops | 
_where such pictures were sold. Nowadays, 
-although barristers did not wear mutton- 
chop whiskers, and altogether looked much 
cleaner than they had, there was no sale 
for their photographs why, the speaker 
did. noh know. When he had entered the 
profession it had contained no ladies: to 
day many ladies were barristers, solicitors 
and law clerks. He admired greatly the 
- secrecy of lawyers; he had never knowna 
-secret leak out of a lawyer's office or even 
out of a law stationer’s office —a remarkable 
. thing considering that most law stationers’ 
offices were nowadays “manned” by women. 
. Some of his fellow-members of the News- 
paper Proprietors’ Association had been 
shocked at the friendly relations between 
members of the Legal Profession m&nifested 
in some of letters which solicitors wrole to 
one another, beginning “My .dear John,” or 
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“Arthur” or “William.” They had felt 
that they paid solicitors to insult each 
“other, not tò address ` each other by their 


- Christian names.—The Law Times. ` . 


. The Too enterprising Journalist. 
A free-lance journalist 
‘ten shillings’ at. Truro for attempting to 
obtain relief by giving a false name, was 
said to have gone to a Police station 
for a ticket for the casual ward, giving a 
wrong nameand describing himself’ as a 
storeman. The defendant, who pleaded 
‘not guilty, said he was visiting casual wards 
for journalistic purposes and has been to 
other institutions and performed theordin- 
vary tasks. ae ; 

Journalism based on actual experience is 
often valuable, and a man who writes 
accurately about- social conditions and 
, public institutions from the point of view 
of a down-and-out may be doing good work 
though it.can hardly be pleasant. Still he 
must be careful. Presumably a man can- 
not gain°admittance to a casual ward 
without stating that he is destitute and if 
that be untrue, however good the motive, 
a criminal offence has been committed. 

It is certainly desirable that the general 
public should be informed about -public 
‘institutions, and itis difficult to see how 
ajournalist can gain real experience save 
by posing as’ an ordinary applicant for 
admission. Ifhe were merely given facili- 
ties for visits his accounts would not carry 
the same weight with his readers. : 

Journalists will probably take this case 
‘asa warning. The offence in this case could 
even have led to imprisonment, and the 
journalist might have found himself gaining 
unsought experience of an institution in 
-which he had not intended to interest him- 
self.— Justice of the Peac . 


The Last Drink. 

A recent newspaper note recalled how the 
petty sessions at Hendon used-to be held at 
a public house. Almost up to the war as 
the prisoners were led away to the cells, their 
friends used to fetch them aglass of beer 
from the bar parlour with the farewell: 
“Here, drink this up, its the last yowll get 
for three months.” The'instinctive human 
receipe for the comfort of affliction is curi- 
-ously constant. That glass was the ccunter- 
patt of the bowl of ale for which the 
malefactor on the Tyburn road used-to pause 
at. the. Lazar house, on the site of St. 
Giles in the Fields.- Though the hospital 
wanished,. the .- halt -continued -ati a 
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neighbouring tavern. You remember how— 
“As clever Tom Clinch, while the ..4 
R : ` = rabble was bawling’ 
- Road stately through Holborn to `- 
fate ` die at his calling, ’ 
He stopp3d at ths ‘Bowl'fora ~ |. 
oe _ + ~ bottle of sak; - 
And promised to pay for it when | 1. 
Asha Cp gtn a ’ hecame back.” 
Bowl Yard was finally lost in Endell 
Street. York had a-like custom, and there 
it was that “the saddle of Bawtry was 
hanged for. leaving of “his ale,” > for 
the ungracious fellow having refused the last 
consolation of the bowl, was hanged with 


-no delay, so that the reprieve, which arriv- 


ed a few moments after, found hig already 
dead.—The Law Journal. : 


The troubles and tribulations of writers 
in legal’ matier formed the subject, it may 
be remembered, of an able book by the 
late secretary of the Authors’ Society recently 
noticed at some length in these columns. 
In The Times of Thursday lasi week anothér 
aspect of authors’ woes evoked a long 
letter from Mr. H. G. Wells, to whoge 


-support Mr. J. B. Priestley rallied in last 


Saturday’s Week-lind Review. A Canadian 
lady having formed the opinion on its publi- 
cation, now many ‘years ago, that My. 
Wells’s “Outline of History” was a plagiarisr 

of a manuscript of hers, years of litigation fol- 
lowed.in which she was uniformly unsuccess- 
ful, the last phase being the proceedings 
before the Privy Council a fortnight . ago, 
the security for the costs of which were, it 
appears, 2000 Canadian dollars only. Mr. 
Wells pertinently observes in his letter 
that the less evidence there is in this type 
of case the more costly itis likely to turn 
out, and having vindicated: his personal 
honour at a heavy cost to his pocket, he 
suggests there should be “some more ex- 
peditious, more expert, and cheaper method 
of dealing with such a highly technical 
matter” than is afforded by an ordinary 
action inthe courts. The first encounters 
in the Deeks v. Wells -battle took place in 
Canada but we imagine that those who have 
been engaged in any ofthe long drawn out 
contest of this kind before the High Court 
here will be inclined to agree that, profes- 
sional considerations of a pecuniary nature 
apart; the expense of such litigation is 
extraordinarily burdensome. Even at the 


-cost, therefore, of encouraging another lay 
dribunal, there would seem to be something 


io be said for -an arrangement by which 
authors entrusted a specially - selected panèl 
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from - such a body às, for example, the’. 
Authais’ Society with power 10 conduct a 
preliminary investigation in .the nature of 
an arbitration. True there, would: ‘always 
be the fanatical plaintiff who would appeal, 
but m many cases of believed genuine 


grievance this investigation would be the. 


end of the matter. Would this suit Mr. Wells, 
we wonder.—The Law Times. 


A Lawyer's Wedding. 

A` “book onthe technique of marriage,” 
recently published, suggests that the honey- 
moon is often “painful; difficult, disappoint- 
ing, nerve-racking,” and should be abolish- 
ed as being a wrong start. If this be. so, 


no oneevér began married life more wisely 


than Seweant Hill— the most absent- minded 
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man who was:éver.at the Bar.’ On his 

wedding morning, he went to his chambers 
as usual, plunged into ihe study of his 
„brief and quite forget his appointment at 
"ihe church until he was :fetched from the 
Temple by special messenger. Having gone 
through the ceremony, presumably in a fit 
of abstraction, he went back to search fora 
“case which he was anxious to hunt out. 

About dinner.time, his clerk, suspecting 
that he had quite forgotten the morning's 
proceedings, ventured to remind him that 
he was now a husband. The learned 
Serjeant, having luckily found the elusive 
‘authority, then went home to his new-made. 
There could be no complaint that 

he did not begin his married life as he meant’ 
to live it—The Law Journal. 





IMPERIAL ACTS, 1933. 


ACT No. XII 0f1933. 
THE INDIAN INCOME-TAX AMENDMENT ACT, 


PASSED BY THE INDIAN LEGISLATURE. $ 


Received the assent of the Governor-General on the 
16th April, 1983. 


An Act further to amend the Indian In- 
come Tax Act, 1922, fora certain purpose, 


WHEREAS it is expedient further to amend 
the Indian Income Tax Act, 1922, for. the 
purpose hereinafter appearing ; ; Tt is here- 
by enacted as follows :— 


| 1. Short title and commencement. 
(1) This Act may be called the dian 
Income-tax (Amendment) Act, 1933. 


(2) It shall come into force on the Ist 
day of April, 1933, 


1922. 


In sub-section (2) of section 4 of the Indian 


Income-tax Act, 1922,— 


(a) for the words “Profits and gains of 
a business” the , words “Income, 
profits and gains” shall þe substi- 
tuted, and before the word “profits” 
where it occurs for the second time, 

: a word “income, “ shall he insert- 
e 


(b) the words “provided that they are so 
received or brought in within three 
years of the ‘end of the year in 
which they accrued or arose” shall 
be omitted’; 


2. Amendment of: section 4, Act XI of. 


» (c) the following provisos shall be added, 
_ namely ;— 4 
“Provided that nothing contained 
in this sub-section shall apply to 
any income, profits or gains so act 
curing or arising prior to the lst. 
day of April, 1933, unless they are 
income, profits or gains of a busi- 
ness and are received inor brought 
into British India within: three 
years of the end of the year in 
which they accrued or arose; , 
` Provided further that nothing in this 
sub-section shall apply to income 
from agriculture arising or accru- 
ing in a Statein India from land’ 
‘for which any annual payment in 
money orin kind is made to the 
State;” and i 
@ in the Explanation, before the word 
“profits” the word “income, “shall 
be inserted. 
ACT No. XIII of 1933.. 
THE lhe aac IE INDUSTRIES AcT, 


_ PASSED BY THE INDIAN LEGISLATURE, 
‘Received the assent of “the Governor General on 
the 16th April, 1938. 


“An Act to provide for the imposition of 
‘additional duties of customs on imported ` 
‘goods for the purpose of safeguarding in- ~ 
dustries in British India. 

‘Wuureas it is expedient to provide for the 
imposition of additional duties of customs 
on imported goods for the purpose “of safe- 
guarding industries in British eee It 
is hereby enacted as follows ;— 
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“4. Short title, extent and duration. 

“-(1) This Act may be called the Safeguard- 
ing.of Industries Act, 1933. 

(2) It extends to the whole of British 
India except Aden and Perim; 


(8) It shall remain in force until the 
31st day of March, 1935. me 


` 2. Power of Governor-General in Council ` 


to impose duties of customs. 
(1)-If ‘the Governor-General in Council is 
satisfied, afler- such inquiry as. he thinks 


necessary, that goods, the, produce or manu- | 
facture of any country outside India, are be- ` 


ing sold in or imported into British India, 
at such abnormally low prices that the 
existence of an 
British India is thereby endangered,’ he 
may, by notification in the Gazette of India, 


impose on any such goods a duty of cus-..- 


toms of such amount as he considers neces- 
sary to safeguard the interests of the indus- 
try affected. 

© 2) The duties imposed under sub-szction 
(1) shall be deemed to be- duties leviable 
under the’ Indian Traffic Act, 1894, and shall 
be in addition to any duties ‘imposed under 


that Act or any other law for. the time be-. 


ing in force, but: shall not be included in 
the total duty. upon which any additional 
duty imposed by section 4 of the Indian 
Finance Act, 1931, or section 4 of the Indian 
Finance’ (Supplementary and Extending) 
Act, 1931, is calculated, or-operate'so asin 
any. way to affect the amount of any additio- 
nal duty so imiposed, 


- 3: Notification imposing A of customs to 
be approved by Indian Legislature. 

: (1). Every. notification issued under sub- 
section-(L)- of section 2 shall-be laid before 
both Chambers of the Indian Legislature 
ag. soon as may be after it is made, and 
shall cease to have effect on the expiry of 
two months from the last date on. which it 
has been so laid before either Chamber unless 
in the meantime it has been approved by a 
resolution of each Chamber. 

' (2) Notwithstanding anything contained in 
section 21 of the General Clauses Act, 1897, 
the provisions of sub-section’ (1) shall not 
apply to the exercise. by. the Governor-Ge- 
neral in Council of ‘his’ powers under the 
eae ‘section of: the said Aot to add to, 
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amend, vary or rescind any notification is- 
sued under: sub-section (1) of section 2 of 
this Act unless such exercise has the effect 
Of imposing a duty. of customs not already ° 
* imposed or. of increasing a duty of custom 
already imposed by the original notifica- 


, tion. 


4. Power of Governor-General in Council 
to make rules. 

‘1) The Governor General in Council may, . 
by notification in the Gazette of india, make 
rules for the purpose of carrying into effect 
the provisions of this Act. 


(2) In particular and without prejudice 
tothe generality of the foregoing power 
such rules may ' prescribe the conditions 
subject to which any goods:shall Be deem- 
ed to be the produce or manufacture of a 
a TAA country for the pupone of this . 

ct : 


ACT No: XIV of 1933: 
“THE INDIAN TARIFF AMENDMENT ACT, 


PASSED BY THE INDIAN LEGISLATURE. 


Received the assent of the Governor-General on the 
16th April, 1988. 


An Act further to amend ‘the Indian 
Tariff Act, 1894, fora certain pur pose. 


Wuereas it is expedient. further to amend 
the Indian Tariff Act, 1894, for the purpose 
hereinafter appearing; It is-hereby enact- 
ed as follows -— á 


- 1. Short title. 
This Act may be called the Indian Tariff 
(Amendment) Act, 1933.° 


sae) Amendment of Schedule IT, re VIII 
o 

In Ta No. 148-A of the Second Schedule 
to.the: Indian Tariff Act, 1894, after the 
words “Indian sheet bar” in sub-item (i) 
and © sub-item (ii) the : words and, figures 
“imported into the United Kingdom after 
ee day of December, 1932” shall be 
added 
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. Notes and Comments. 


The Bench and the Bar. 

At the annual dinner of the Ha TEE 
Law Society (England) Mr. Justice Mau- 
gham made some interesting remarks on the 
‘Bench and the Bar. -He said that the 
Bar might not have any sympathy with the 
Bench but it was well aware thatthe Bench 
had very great. sympathy with the Bar. 
The Barrister's job was one that “every 
occupant of the Benchhad spent most of his 
life at and he knew well what it meant to 
fight like ademon in a perfectly hopeless 
case orto cross-examine a perfectly honest 
witness without any materials. The Judge's 
job was by no means an easy one. Every 
occupant of the Bench tried to do his duty 
but there were cases of the utmost difficulty. 
Judges -were not really such curious people 
ashehad supposed them tobe in his early 
days; in many ways they were very like 
the ordinary persons: one met at the 
‘Bar. 


-Practice at the Bar. 
In his reply to the toast at the said 
dinner Mr. Norman Birkett, I. C., made the 
following remarks about practice at the 
Bar. “Practice at the Bar certainly incul- 
cated resourcefulness, resolution and 
tolerance; particularly when a man went 
day after day into court and contended 
zealously for the truth only to find himself 
countered by an opponent who contended 
with equal zeal to obscure it. A most 
extraordinary thing in the profession was 
that so many in it were no doubt good men 
-in themselves.and good fathers and hus- 
bands, yet, when truth was presented to 
them in court, _ were perverse enough not 
to see it. 
Case Law. -- 

Now and then we find observations from 
the Bench on the ‘disastrous course’ which 
“"Gase law is taking. Mr. Justice Maugham 
recently referred tothe “regrettable num- 
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~ ber ot reported cases.” We wonder what 
the learned Judge would have said about 
Indian Case law. The numberof cases .re- 
ported per monthin India is about 300 
now ~ 3600 cases per year. 


Counsel's right to sue for fees. 

In Medlicott v. Emery a question of great 
importance relating to Counsél’s fees was 
raised in England ‘before a Divisional Court 
(Acton and Finlay, JJ.) It isan establish- 
ed rule that, a Counsel cannot bring an 
action to recover hisfees. But, though the 
client may refuse to pay, ‘the ‘solicitor’ s re: 
putation may be damagedifhe does not 
pay, and if he pays, can “he recover from 
the client? The Divisional Court has an- 
swered the questionin the affirmative. This 
decision practically nullifies the effect of 
the old rule. It does not matter much who is 
to sue provided the client can be compelled 
to pay. This decision also shows one of 


` , the advantages of having a solicitor as an 


intermediary, 
Police obtaining evidence in dis- 
guise. 

There were some recent instances in 
England where the Police had obtained 
evidence in support of the prosecution by 
acting in disguise. TheSecretary of State 
for the Home. Department was asked whe- 
ther this procedure had his approval. The 
Secretary of State answered that sometimes 
proof of offences may be obtainable only by 
resorting to subterfuges. Whether the 
methods’ employed were justified must 
depend on the circumstances of the indi- 
vidual case and the possibility of unfavour- 
able comment by the court was sufficient 
to check any abuse, 


Sale Proclamation: Duty of. court to 
state value of property. 
On the question whether a court execuling 
a decree is bound to state in the sale procla- 
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canmerely stale the valuations put upon the 
property by the respective parties, there cre 
many conflicting decisions. The Calcutta 
High Court has recently, elier: ieview of 
the general effect of the cases on the sub- 
ject, stated its considered opinion in these 
words: 

“(4) Itis the duty of the court (apart 
from exceptional circumstances) to make a 
-valuation the result of which is to be in- 
‘cluded in the sale proclamation. 
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(it) Such duty (save in exceptional cireum- 
stances) is not discharged by merely stating 
the valees respectively but upon the prop- 
erly by the parties. The court should 
make ils own enquiry and- arrive at a 
single figure. : 

(iii) If by reason of exceptional circums 
stances the course indicated in (4) and 
(ii) is found to. be impracticable, such 
circumstances should be clearly set out in 
the order. [Vide, Ban Behari Chatterji v. 
Bhukan Lal Choudhury 37 C. W. N. 231.], 


‘A-FEW HOMELY WORDS TO INTENDING BARRISTERS. 


As the writer of these lines has recently 
retired after ‘practising “at the Chancery 
` Bar for sixty-three years‘and upwards, he 
thinks, perhaps, that the following homely 
observations’ derived from experience may 
beacceptable. There are many avenues to 
thé Bar:, Every profession and” calling 
seems to contribute a quota—the Church, 
the Servicés, the solicitor’s branch, and the 
medical profession, not to mention, the 
mercantile ‘ community. The most usual 
avenue, however, is through the Universities 
of Oxford or Cambridge, with a sprinkl 
ing from London, Edinburgh, Du- 
blin, and” other universities, many of 
which-have been created during the last 
sixty years.” It is often said you never 
know what succeeds at the Bar, but one 
thing is certain, namely, that no one ever 
attained’ success at it without hard work, 
Its two main divisions are the Common 
-Law Bar and the Chancery Bar - the fusion 
` effected by the Judicature Act 1873 has 
- hot abolished “this distinction. Again, 
practitioners often specialise in particular 
subjects such as’ patents and trademarks, 
Admiralty work, &c. Before anyone can 
become a barrister he must enter as a 
student at one of the four principal Inns 
of cdurt, namely, Lincoln’s-inn, the Inner 
Temple, the Middle Temple, and Gray’s- 
inn. 

Those who contemplate going to the 
Chancery Bar generally join Lincoln’s-inn, 
the library there being the mest conven- 
ient. No one can become a student of an 
inn of court unless he has passed a qualify- 
ing examination such as ‘ Résponsions” at 
Oxford or the “Previous” at Cambridge, or 
has taken at degree at a recognised univer- 
sity. Aeslofig list of the qualifying ex- 
aminations will be found in the schedule 
to the Consolidated Regulations of the four 
Inns of Court. “The way of qualifying for 


the Bar differs somewhat from that in vogue 
when the present writer was called in the 
year 1869. Then no legal examination was 
necessary. You could qualify either by 
spending a year in a barrister’s chambers or 
‘by attending for one year two courses of 
lectures by persons appointed by the Inns 
of Court for that purpose or by passing a 
law examination. The writer ventures to 
think thatit is better to enter the cham- 
bers of a man who takes an interest in 
his pupils. It used to be said that a 
student should spend two years in the 
chambers of a man pvaclising in the 
branch which the student intends to follow 
and one year in the chambers’ of another 
barrister, but that rule is by no means 
rigidly observed. It depends largely on 
the knowledge of the law which the student 
may have acquired at the university or 
otherwise. If the pupil is a man of out- 
standing ability it is advisable to enter 
the chambers of a man in large practice 
who is likely soon to take silk or toretire. 
He may -employ his pupil as a devil, 
and there are not many eminent Counsel 
who have not acted in that capacity. In 
fact, it is oneof the best ways to genuine 
success. As soon as ihe student is called 
he will want chambers and a library. 
With regard to the former, as a manspends 
the principal portion of his life in his 
chambers it is well to furnish them neatly 
‘with one or two pictures or portraits on the 
wall. The late Lord Lindley used to advise 
men to get their library before they got 
their wife. The same learned Judge is 
reporied to have said that a Chancery 
junior could not comfortably earn more 
than £2,000 a year off his own bat. After 
ihat the work became irksome. The 
‘plesent writer thinks that very few juniors- 
at the. Chancery Bar earn, more than 
£3,000 a year; ‘although there are a few 
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who earn much larger incomes. When you 
start practice if you have the good fortune 
to-obtain two firsts at Oxford, do not let 
your solicitor clients see that you consider 
yourself avery superior pergoh, With 
regard to hours, the late. Sir Harry Po- 
land's advice ta barristers was never to 
be at chambers later than 10a, Įm. The 
*present writer was often there before 9 
-4, M, but he very seldom did any gub- 
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stantial work after 7“. m. Anyone desirous - 


of refreshing his memory as to the 
changes in the law and the Bar. during 
the sixty years prior and down to ihe 
year 1924, should read that very interesting 
work, “As I went on My Way,” by ths 
late A, J, Ashton, K. ©., Judge of Appeal 


of the Isle of Man and Recorder of Man- - 


chester,—The Law Times, 


Coenen tated 


JUSTICES’ PERSONAL KNOWLEDGE. 


‘It must frequently happen in country 
districts that the justices are acquainted 
with oneo: more of the pariies, or at least 


tion unless waived by the parties, ilit is 
elleged that for extraneous reasons tha 


. Court will tend to lean to one side rather - 


with gpme of the witnesses, It may bealso . 


that some of the members of the Court 
have some knowledge of the matters upon 


than another, there must be “a rebl likeli- 
hood of bias” before the decision can be 


‘upset on this ground: per Blackburn, J., in, 
Reg. +. Rand (1866, L. R. 1, Q. B. 230; 35 . 


which they will be required to adjudicate, . 


particularly if thecase is a matrimonial 
dispute, which local rumour has duly mag- 
niied and bruited abroad. If in these 
circumstances the justices acquire informa- 
tion which they think would be proper 
for them to take intoaccount in arriving at 
their decision, what course should they 
adopt? This interes'ing and 
question was recently considered by a 
Divisional Court (Lord Merrivale, P,, and 
Langton, J.) in Church v. Church (1933, 
49 T. L. R, 206) Inthis case a wife took, 
out a summ:ns age'ns!' her husband owing 
to his alleged failure to maintain her, 
(The summons wes incorrectly drawn, but 
that point is irrelevant to the topic under 
discussion.) ‘The wife wes represented pro+ 
fessionally, but the husband conducted his 
case in- person. On the husband’s cross- 
examination of his wife, the Chairman of 
the Bench stated that he knew all about 
the husband,-and did not believe a word 
of what he said. Again, after the husband 
had closed his case, the Chairman made 
comments on him admittedly based not on 
the evidence, but on personal information. 
The wife wes granted the maximum order 


of 27. per week. The husband thereafter. 


brought this appeal to the Divisional Court, 


and in the result, the order was quashed. 


“on the ground, inter alia, that there had 
not been a fair hearing. 

On appeal, the first question for the 
Court was whether a Magistrate who thinks 
he has relevant information about the case 
not derived from the evidence ought 10 sit 
and try the case. The principle is that 
whereas any direct pecuniary interest, 
however small, isan absolute disqualifica- 


important. 


L. J., M. O. at 158), 


in judge” (Brookes v. Earl Rivers, 1668, 
Ha:d, 503). Thus, in Reg v. Meyer (1875, r 
Q. B. D, 173), the chairman of the local 


board which had instituted the prosecution, — 


sat on the Bench, but took no active part 
either in the hearing cr decision.. Never- 


Yor, as it was putin - 
“ anold case “favour shall not be presumed ' 


theless, the Court quashed the convicti:n ` 
on the ground that there was “réal bias”: < 
` the Magistrate was substantially ia litigant ` 


in the case, and he could not be both liti- 


+ 


gent: and judge in respect of the same - 


matter, 


With this decision may be contrasi- ' 


ed Reg. v, Alcock (1878, 87 L.'T, 829), where ` 
‘oneof the. Magistrates who tried a charge 


of wilful damage was held not to be-disquali- 
fiéd because he had previously filed an 


re 


affidavit on behalf of the prosecutors in an - 
action by them for an injunction to rest. 


“rain the defendant from committing the 


damage for which he was’ convicted. Here - 
the Mag'strate was only a witness, and his © 
evidence dealt with the threat and not the - 
act for which the defendant was punished; > 
‘but the cese is certainly a border-line one, ` 
‘and it may well be that it would’ not be ` 
followed at the present’ day. However, > 
this much seems clear, thatthe mere fect : 


that z Magistrate has been subpoenaed ‘as 


a witness doesnot disable him “from ad- . 


judicatmg. For otherwise the service of 
a subpoena might be'a convenient way of pre- 


- venting a particular Magistrate from trying ` 
a case: see Reg. v. Tooke (1884, 48 J.P.. 
- 661); Reg. v. Farrant (1887, 57 L. J.M. O. > 


17). 
obvious, it is not è disgualifieation for a 
justice to have previously acted as ‘a 


Further, though the pomt should be , 


20... 


mediator (Reg. v. Farrant supra); since there 
is nothing inconsistent between the charac- 
ter of mediator and judge, 

It follows from the above cases that un- 
less a Magistrate can be said to have 
already prejudiced the issue, in the absence 
of his having some pecuniary interest in 
the case, his presence on the Bench can- 


not be metter of legal objection. In the. 


present case, therefore, whilst holding that 
the Magistrates were entitled to adjudicate, 
the Court determiced that the trial- had: 
been unfairly conducted, and laid down the 
following rule for the. guidance of Magis- 
trates ‘in this typeof case: 


“The more the magistrates know about a party, the 
more careful they must be to seethat the party 
has the opportunity of dealing with facts, which 
they suppose they know before they use them as 
proof against him If you look at the proceedings in 
this case, you see that there was this practical absence 
of that precaution of bringing tothe notice of the ap- 
pellant matters which the Magistrates supposed of 
their own knowledge might be used against him, and 
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of calling on him for a statement, or “explanation on ` 
oath, of what appeared to the Magistrates to be 
essential matters." 


The legel profession and the public 


: sfould welcome this ruling. For, whilst 


it would have greatly impeded the work of 
lay justices in country districts if they 
had been held to be disqualified from sitting 
in cases where they had some knowledge.. 
of the parties, it is essential to the admi- 
nistration of the lew that justice should 
“not only be done, but manifestly and un- 
doubtedly seen to be done” (per Hewart, 
C. J., in Rex v. Hurst (1924, 1 K. B. 256; 
93 L.J. K: B. at 131). Justice may be- 
done, but it cannot be “manifestly ard 
undoubtedly seen to be done” if one of the 
parties knowsthat the Court isin possefsjon 


: ofinformation to his detriment which he is 


never given the opportunity of either ex- 
plaining or contradicting.—The Law. 
Journal, 





Extracts from Contem porarles. 


Why Judges do not Retire. 

-Many reasons are given. for . the reluc- 
tance. of Judges to retire after fifteen 
years’ service when they. have . earned the 
right to the full pension amounting to 
two-thirds of the judicial salary. Some” 
of them intended to retire, but did not; 


and it. may he that the cause was not . 


unlike that which influenced Wightman, J., 
of the old Court of Queen’s Bench. 


-He informed his brothers before the . 
Long Vacation that he would send in his. 


resignation, and that they would see him 
on, the .Bench no. more. . Came the morrow 
of All ‘Souls and Sir William Wightman 
with: it,.for the. sittings in Westminster 
Hall. Cockburn was the 
with words ofsurprise : 
you were retiring.” Wightman, J.,- con- 
fessed that that had been his firm inten- 
tion and resolve; but that his - wife had 
not received. the news in the same con- 
senting spirit “as his fellow-Judges. “My 
dear Bill,” she declared (or words to that 
effect), “we can’t pcssibly have you messing. 
about the house all day.” 

-This may do for our married Judges; 
but there are still the bachelors who have 
served their full sentence and yet are un- 
willing to change their condition.—The Law 
Journal. + l 

` g e 


= me a -u 


first to hail him , 
“You told us that. 


Bachelors Still. 
‘Vacations come and go, affording these 
eligible and attractive bachelors ample op. . 


. portunity of meeting eligible widows and | 


spinsters, women whoare gcod golfers, good 
sportswomen and good housekeepers, and - 
yet they donot seem toto make any headway. - 
Charles, J., whoisnow fact approaching —if ; 
indeed he has not actually reeched- the mar- . 
riageable age, regards his lonely . condition 
not only with equanimity but with an al- 
most boastful merriment. Was it not he : 


.who declared that he was_-“still on the 
_ twig’? From which observation one gather- - 


ed that he saw arrangements being mnde, 
for his capture and that “in vain was the 
net spread in the sight of any bird.” 

Lord Sankey's marriage could ‘not now - 
be regarded as unduly early or improvident, - 
but he also is stillon the twig. Shyness at - 
all material times is the reputed cause; but | 
this cannot be alleged as the reason for the . 


continuing celibacy of Mr. Justice McCar- 


die. One rejects, as wholly unsatisfying .. 


the statement that Lord Blanesburgh isa...” 


bacheior because no women would bereason- . 
ably assured of her post-nuptiel right to the 


-last word. It is all very puzzling for matrimo- 


nial speculators and students of form. But 
one may say with confidence that there is no 
safety for any of these young fellows until 


| they are dead. Remember Lord Wright, 
“who for so long. was a bachelor; and a con-.’ 


[A 


fimed bachelor, It is curious that. the 


Law Journal, ; 
The Liability of Airship Carriers. 

The decision of Mackinnon, J., in Aslan 
v.- Imperial Airways, Ltd. (Times, 11th 
inst.) appears to be the first ruling on the 
liability. of air-carriers for loss of goods 
-enitrusted to them, Gold bullion was de- 
livered by the plaintiffto the defendants 
at Baghdad for carriage to India, but 
failed to arrive. The value was 4,4251., 
and the action was brought lo recover 
this amount. The consignment note cən- 


tained a clause providing that. the goods ° 


were’ accepted for carriage only at the 
risk of éhe plaintiff; and that the defendants 
undertook no responsibility for loss, 
damage, or delay. The defendants denied 
that they were common carriers or had 
been guilty of negligence. 
Judge, in giving judgment, said he saw 
no reason why a carrier by air should not 
be a common carrier or subject to the 
liabilities of a common carrier: ‘But the 
terms of the consignment note excluded 


liability “as common carriers,in the pre- 


sent case; the defendants were only bailees, 
and so were only tliable for negligence. As 
regards that, however, the principle of 
Travers v. Cooper (1915, 1 K. B. 73; 83 L. 
J,, K B., 1787) with regard to ships, applied 
also to air carriers, ‘so that ' liability for 
négligence could be excluded bya suitable 
clause. The clause in the present case 
was effectual for the purpcs3. Hence ‘the 
defendants were not liable, And sair- 
ships are brought within the general law 
of Contract, —The Law Journa’, 


King’s Evidence. 

‘Although most.people feel a certain con- 
tempt for the approver who turns “King’s 
evidence” and betrays his fellow criminals, 
the law mindful ofthe bénefit which the 
community will derive from thé exposure 
of a conspiracy, receives him with rather 
more enthusiasm, and will allow his testi- 
mony to go before a Jury though with cer- 
tain reservations. He is, of course, an ac- 
complice, and though since the Evidence 
Act, 1843, s.l, the evidence of an accom- 
plice is now admitted in spite of the fact 


that he will necessarily gain or lose by the ` 


result of the cause, he always was a com- 
petent witness, even though his‘expectation 
of pardon depended on the defendant's 
conviction. It may be. interesting to note, 
in passing, on the question of pardon that 
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‘in R. v.Garside[4 L. J. (N.8.]M. C. 1), the 
Chancery Judges are all married men. The < 


aL 


court, following early decisions, refused to 


accede to the argument that a Royal pro- ` 


. clamation offering pardon to anyone who 


should give information leading to the con- 


. viction of the person wh» fired a fatal shot 


gave any legal right of pardon. There 


‘was nothing more than the promise of 


pardon. These decisions supply an addi- 
tional argument in favour ofadmitting the 


evidence of an approver in similar circum- 
stances, since he is not inflmenced by the 
' certainty, but only by the hope of a pardon 


and accordingly is less likely to ecmmit 
perjury. 4 

The general practice of requiring corro- 
boration of course applies, and although, 
as has been said, the evidence of an ac- 
complice is admissible without corrobora- 
tion, the Court of Criminal Appeal will 


‘generally quash a conviction if the Judge 
The learned ` 


omitted to give the Jury the proper war..- 
ing of the danger of exercising their legal 
right to convict on such uncorroborated 
evidence: R. v. Tate (1908, 2 K B. 680) 
The rather special circumstances arising 
where the accomplice isan approver were 
considered in some detail in R. v, Dunne 
{5 Cox 507 (Ir.) | and R. v. Gallagher (15 


Cox. 291). In R.v. Dunne (supra) the ap- . 


prover was not put on his trial, but gave 
evidence, and’ Torrens and Perrin, JJ., ex- 
pressed the view that Judges should be 
very cautious as to whom they admit to 
give evidence as approvers, and should 
carefully inquire how far the approver is 
mixed up in the transaction. The Jury were 
directed that such evidence should be cor- 


' roborated by that of a faith-worthy witness, 


In R. v. Gallagher (19 Cox 291) the ap- 
prover, who had been implicated in Fenian 
activities in’ New York and London, was 
arrested, and then wrote to the Police 


offering to give evidence. He gave evi- - 


dence and was not put on his trial. 
Coleridge, O. J., in charging the Jury, said 
(15 Cox at page. 318) that there was no 
reason in law why such evidence should 


Lord: 


not be acted on by the Jury if they thought : 


-it true, but that Judges usually recommend- 


ed that there sholud be corroboration,amount- : 


ing to a certain amount of confirmation, 


though not necessarily in every particular, - 


since it would then be unnecessary to call 
the approver at all{R. v. Mullins (3 Cox 
526) per Maule, J., at page 531°. This 


latter case is of interest because,it draws ` 


clearly the distinction between approvers 
and spies. The prosecution was under the 


. 


Treason Felony Act, 1848,for participationin ` 


t 


E 


n C'hartist conspiracy. Maule, J., in summing 
up to the Jury, pointed out that some of the 


| witnesses were spies who had joined meeting 


of Chartist societies and pretended to sym- 
pathise in order to communicate what they 


- heard to the Government, whereas some of 


the witnesses.were real Chartis!s, who later 
had turned “King’s evidence.” These latter 
were really accomplices, who might well 
have a notice fcr perjured evidence, e. g., to 
purchase their own immunity. But a spy, 
the learned Judge pointed out, might be 
honest and.think it his duty to act as such. 
“Now as to spies,” he says (at page 530) “I 
know of no rule of law which declares that 
their evidence requires confirmation nor any 
rule of practice which says that Juries 
ought not believe them.” In BR. v. 


_Bickley (73 J. P. 233), the Court of Crimi- 


nal Appeal followed Maule, J., and-refused 
to held that woman police spy wh» visited 
an abortionist, pretending that she needed 
illegal aid was an accomplice. 

With the greatest respect to so learned a 
Judge, one cannot help envisaging cases of 
civilian spies employed by the police, or 
indeed by other interested persons, because 
they knew the suspects or their haunts or 
because “of oiher special qualifications, 
though not in any way implicated, who are 
paid for their services. Is there much dif- 
ference between the motive of gain actuat- 
ing such a person and the motives which 
usually actuate an accomplice? Must nct 
such a spy have ever present in his mind 
the thought that he may be paid by results? 
Will he not (uuconsciously perhaps) stretch 
his imagination to produce the best results ? 
In such a case, can it be said that such a 
witness (quite apart from his known char- 
acter) is to be believed uncorroborated 


-as a disinterested witness, while the ap- 


prover's testimony, if uncorroborated, ought 
not to be allowed to convince a Jury. 

_ Apart, however, from such questions, it is 
in the public interest that approvers’ evi- 
dence should be admitted.’ The law has 
long recognised that “honour among 
thieves” is a myth, and the community has 
profited thereby, for when the police secure 
the evidence of an approver, he is, in the 
nature of things, nearly always one of a 
group of criminal conspirators. Their ac- 
tivities are thus brought to light, and they 
themselves to justice, while the approver 
is probably far too thankful for his escape 
to Indulge in any further crimes if he can 
possibly (it times such as the present) earn 
an honest living. He may, of course, find 
his past too much.to live down, and relapse 
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into crime, but that is a subject outside 
the scope of this article.—Thé Law Journal, 


Juvenile Crime. 
“Mr, Claud Mullins, the London Magistrate, - 
in the course of a speech at the annual meet- 
ing of the London Police Court Mission, . 
touched upon one aspect of juvenile crime 
which is worth investigation. ‘After ° 
giving some figures relaing to im- 
dictable ‘offences committed by persons’ 
under twenty-one years of age, Mr, Mullins 
asserted that cne of the principal causes of 
juvenile crime was the failure of the parents, 
adding that it was impossible to separate 
the question of juvenile crime from that of 
matrimcnial discor-d. His real theme was the 


Magistrate's responsibility in matrimonial - l 


cases, and the desirability of a new technique 
on the lines of resonciliation rather than 
litigation; but the relation of this question. 
ia that of crime among the young deserves 
emphasis. ‘ 

Statistics of Rorstel cases have shown. 
that a large proportion of the boys come ` 
from bad homes cr homes in which et ell - 
evenis proper parental control is wanting, 
It would be interesting to know whether 
systematic record has been made of children ` 
sent to Home Office schcols or put on pro- ` 
baiion in juvenile courts with special .refe- 
rence to the position of the parents; whether 
both are alive and living together, whether | 
separated, and s> forth. If this work has 
not been done it would no doubt be willing- . 
ly undertaken by those through whcse hands © 
the cases pass, and the result might he to 
throw a strong light on some of the causes 
of juvenile delinquency. Se 

An American professor visting England 
for purposes of research work in various 
social questions expressed astonishment at 
the little use made here of valuable material © 
which only needed collating by the right 
people in order to provide enlightment on | 
difficult problems. ‘You've got all the ma- 
terials,” he said, “but you don’t use them 
Why not?”— Justice of the Peace. 


A Hint to Thieves. 

Holiday travel in Hampshire has revealed 
a new way—new to us, at all eyents—of 
dealing with the contemptible sneak-thieves 
who break open gift-boxes in churches. On . 
one such box appears this intimation: “It 
is not worth while to break open this box, 
as itisemptied every day, sometimes even 
twice a day.” 

The question is whether the thieves will 
believe it, or will still insist on seeing for . 


. 
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themselves. Thesame kind of notice might 
be tried elsewhere, but weshould doubt its 
efficacy save in such places as village 
churches. An intimation that” the offige 
safe was not worth blowing “open because 
the money has been paid intothe bank 
would probably be treated with unbelief. 


e ’ A 
Yet there was, in fact, a case some years 


ago when several men received long terms 
of imprisonment for safe-breaking when 
their joint reward was less than a shilling. 
Admittedly, in that instance there was ‘no 
warning notice, s0 perhaps it is worth try- 
ing. Itis annoying and expensive to have 
evén.an empty safe smashed.— Justice of 


as 


“the Peace. 


In Praise of Judges. 


As a guest of honour at the annualdinner ` 


of the Hardwicke Society, Maughan, J., 
made the wittiest speech of the evening. 
Inter alia, he cited very aptly that delight- 
ful passage in which Fortescue, C. J.,‘des- 
“eribed the life of the fifteenth centuryJudges: 
“You areto know further that the Judges of 
.England do not sit in the King’s Courts 
above three hours in the day, that is, from 
eight in the morning till eleven. The 
courts are not open in the aflernoon...The 
‘Judges when they have taken their refresh- 
“nent spend the rest of the day in the s:udy 
-of the laws, reading of the Holy Scriptures 
and other innocent amusements at their 
pleasure. It seems rather a life of contem- 
plation than of much action; their time is 
“spent in this manner free from care and 
‘worldly. avocations.” He read no more, 


though hardly less interesting are the con- - 
“cluding words which note how “from the ` ., 
‘Brave Policeman. 


Judges: and ‘their offspring more peers and 
great men of the realm have risen than 
‘from any other profession” rendering them- 
selves “wealthy, illustrious and noble by 
their own application, parts and industry,” 


“and this, “althongh the merchants are more 


ih number by some thousands and some of 
‘them, excell in riches all the judges put 
together.” This, concluded the pious author, 
‘cannot be ascribed to chance, “but ought to 
be resolved, I think, into the peculiar bless- 
ing of -Admighty God." Many things said 
Maugham, J., in praise of the judges in the 
front line benches (not “the brass hais in the 
House of Lo:ds”), being willing io vouch 
for the judicial integrity even of a Scroggs 
or a Jeffreys. Yet; he also had amusing 


` impressions to describe of his first visit ‘tc 
` the- courts and the little red-faced old gen- - 


tlemen he saw on- the Bench.—The Solicitors’ 
J ournal, ; 


jotkitat 


“Accomplices as Witnesses. 


‘ofa high order is called -for 


93. 


Before Mr. Jus ice Charles at the Central 
Criminal Court lasi week, during the course 


_of ihe trial ofa cherge of performing an 


illegal operation on a woman, the point was 
taken by Ccunsel for the defencs that as 


-the prosecution allegedthe woman to have 


been an accomplice she could refuse to give 
evidence. 


The learned Judge said that the point had 
been already before Mr. Justice Swift and 
himself and they had taken ihe view that 
if a witness were allowed to decline io give 
evidence there would never be a conviction 


in these cases, He ruled that the woman 


must give evidence; she was inno peril at 
wt b 5 


all. 


It-is:oflen said that a witness is not bound 
to incriminate himself; that, however, is a 
rather loose statement of the law. Article 
120 of “Stephen’s Digest of the Law of 
Evidence” putsthe matter thus: “No one 


“is bound to answer any question if the 


answer-thereto -would, in the opinion of the 
judge have a tendency to expose the witness 
[or the wife or husband of, the witness] to 


“any criminal charge, or to any penalty or for- 


feiture which theJudge regards as reason- 


‘ably likely tobe preferred or sued for” 
“ The point to be emphasised is that it is for 


the judge to decide whether the witness 
isin peril. It is not.ihe opinion of the 
witness thatis to prevail. He may take 
objection and ask for the judge’s protection. 
The judge decides whether or not he must 
answer. —“Justice of the Peace.” i 


When we talk of reforms in the police, or 
of police training, discipline and conditions 
of service, we are too apt to think of the 
force collectively and to forget one aspect 
of police duty that puis the policeman to a 
reel test. At many of the most critical 
moments in his career, critical not only for 


“him but for -the pubiic whom he serves 


so unobtrusively, gcod. humouredly and 


“effectively, the policeman has to, act on his 
‘own initiative, either quite alone or in the 


company of one other comrade. Judgment, 
tact and coolness are constantly in demand, 
andmore often than the public, which takes 
its policemen for granted, imagines, courage 
and almost 
invariebly forthcoming. oe 

Not merely in resisting vident prisoners 
or.in tackling dangerous character, . buf in 
all sorts of unexpected situations, police ° 


b4 


` constables show intense delermination to do 
the right thing, whetheritbe in the course 
of undoubted police duty or only in the 
day's work of a men, who, whether on duty 
or off is alwaysalert heedless of his own 
safety. Rescues from fire, from drowning, 
from runaway horses or vehicles, are all 
undertaken inthe most matter-of-fact way. 
` Last week the learned Chairman of the 
County of London Sessions had occasion to 
commend the courage of two constables in 
the pursuit and capture of thieves in a 
motor car. In the course of the chase one 
‘officer jumped frum the police car- to the 
running board of the. stolen car while both 
were travelling at nearly sixty miles an hour. 
Tt reads like Edgar Wallace, but real police- 
men ‘are even braver than these of fiction. 
No one would have ordered a man to risk 
his lifethus but he did it. —“Justice of the 
Peace.” 


Counsel's Dilemma. . 

Defending Counsel was the victim of an 
unusual coincidence last week, when in the 
course of proceedings at the Marylebone 
police court, one charges alleging theft and 
fraud, it transpired that a cheque, the sub- 
ject of one charge, was seid to have been 
signed in Counsel'sname. He was, there- 
fore, to be called as a witness of the prosecu- 
tion and he was already Counsel for the 
defence. 

Counsel suggested that he might, while 
retaining his brief, testify, from Counsel's 
seat, as to the signature; but the 
learned magistrate offered sound practical 
advice, which Counsel accepted: “I should 
throw it up. You cannot very well be wit- 
ness for the prosecution and Counsel for the 
defence.” . 

Tt is not to be imagined that Counsel 
would have failed in his duty to his client 
because he happened to be a witness on the 
other side; but it is another of the many 
instances in which appearances must in the 
public interest, be studied. 

“A barrister is permitted to make a state- 
ment from the bar without being sworn on 
any matter within his knowledge im connec- 
tion with the case, as for exemple when a 
question of his authority to enter into a com- 
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promise has arisen” (“Halsbury’s Laws of 
England,” Vol. 18, page, 592). We cannot, 
however, re-call any instance in recent times 
when thiseprivilege has been claimed in 
connection with a criminal case; nor does 
jt fit in well with the statutory requirements 


as to evidence and depositions. 


Moreover, as “Halsbury's Laws of 
England,” Vol. 2 states(at page 396): “It 
is doubtful whether a person-who appears 
as Counsel can give evidence in the same 


“proceeding such acourse is very unusual.” 
“Ib would seem that the rule as to Counsel's 


evidence being given from Qounsel’s seats 
wasframed more especially with reference 
io the fects in proceedings other than 
those actually before the court at the time.— 


“Justice of the Paice.” — 


Tne Better Part. 


Mr. Rippon, briefed for the defendant 


“Charles Lawrence Moores, duly appearing 


in Marylebone Police Court in his capacity 
as Counsel, and then finding himself sub- 
pænaed as a witness for the prosecution, 
deserves and receives the sympathy of every 
practising member ofthe Bar. For a brief 
momént he thought there was a way out of 
ihe difficulty and that he might give his 
évidence’' as “unwilling’ witness from his 
place atthe Bar. Soon he saw Mr. Bing- 
ley's point. The situation would be a novel 
one indeed. As a witness he ought to re- 
main outside until he was called; as adyo- 
cate he was bound tobe present all the 
The situation looked more and more 
impossible; he gave up his brief and con- 
tinued in the caseas a witness only. The 
case was adjourned for the engage- 
ment of another barrister. , 

Counsel, a8 we know cangive evidence, 
without any oath, from his place at the Bar. 
But the evidence which may be given from 
that privileged place must relate only to 
his knowledge his acts, or omissions, gain- 
ed, done, or not donein his capacity asa 
barrister, So, if he is party to an action, 
he cannot have himself briefed conduct his 
case and give his evidence unsworn from 
the Bar. The privileges and immuni- 
ties of the Bar stop somewhere short of 
this. —The Law Journal. 
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A unlous story about the Privy Coun- 


The Law Times of England (June 10th) 
contains a story about the Judicial Com- 
mittee which our readers are sure to find 
intetesting. After stating that we have to 
recognise the important service. which the 
Judicial Committee has rendered ‘in weld- 


. ing together the scattered portions of the 


Empire by the golden chain of legal 
principle’ the writer continues :—° - 

“Nor can we forget the remarkable tribute 
paid to it many years ago by a community 
ina.remote part of India. According to 
the story, a traveller who had penetrated 
into this particular district, found the 
natives offering up a sacrifice to a far-off 
but all-powerful god who had just restored 
to them the land which the Government of 
the day had, as. they maintained, filched 
from them. On enquiring the name of the 
god thus being honoured and worshipped, 
the reply was: ‘We know nothing of him but 
that he isa good god, and that his name is 
the Judicial Committee of the Privy Coun- 
cil? As has been well said, ‘There is 
something pathetic in this faith of distant 
peoples in the divine power of British justice 
but there is also much to be proud: of? 


Application for Review of part of 
judgment: Court-fee. < 
- When an application for review relatés 
only toa part of the judgment sought to 
be reviewed, is it sufficient to pay court-fee 
on-the value of .the relief that is claimed 
in the application, or is it necessary to pay 
court-fee on the valuation stated in the 


, plaintor memorandum of appeal, as-the case 


may be, irrespective of the value. of relief 
sought on review? This is a vexed question. 
on which courts have taken conflicting views, 
In the Nagpur Judicial Commissioner's 
Court the question was discussed recent- 
ly in Ibrahim Ali v. Ahsan Hussain (142 
Ind. Cas. 416; A. I. R. 1933 Nag. 207) and 
the learned J udges | have followed in the Al- 
lahabad and Caleutta rulings which hold the 
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latter view in preference to the view taken 


“by the Madras and’ Bombay High Courts. 


The matter is not free from difficulty but 
considerations of justice, general principles 


‘relating tolevying of court fees and the 


rule that fiscal enactments should be con- 
strued in favour of the subject are all in 


‘favour of- the Madras and Bombay view 


and there is nothing in the wording of Art. 
4 of Sch. I of the Court Fees Act which 
compels us to take the narrower view: i 


Court Fees: Suit to declare decree 
` VOIQ. 

Suits by minors for declaration that a 
decree passed against them represented by a 
guardian in a previous suit is void and not 
binding upon them on the ground that the 
guardian was guilty of gross negligence are . 
very. -common in India and there is some 
conflict of opinion on the question whether 
a suit of ‘this nature-is to be regarded as a 
suit for mere declaration or as a suit in- 
volving substantial relief requiring ad 
valorem court fee. The question was re- 
cently referred toa Full Bench of the Al- 
lahabad High Court in Srikrishen v. Ma- 
habir (A. I. $h, 1933 All. 488). In the Al- 
lahabad High Court the former view had 
been taken in a series of earlier cases and 
the Full Bench adhering to this view have 
held that- where the plaintiff has merely 
asked for a declaration that a decree is not’ 
binding upon him the suit-is one for a 
mere declaration within Art. 17 (3) of 
Sch. ID of the Court Fees Act. Their 
Lordships have further held that an addi- 
tional prayer in the plaint that any other 
relief which may, 1n the opinion of the court 
be just, may also be granted, does not alter 
the nature of the suit. “Such a relief,” 
their Lordships say, “is unnecessarily ad- 
ded in most plaints and is not intended to 
mean anything more than reminding the 
court of its power to grant other reliefs 
even though not specially asked for......We 
cannot regard it as one which requires the 
demand of additional court fee nor-do we 


26 


consider that coupled with the declara- 
tory relief it changes the nature of the relief 
claimed.” 

It is pointed ont in this case that the 
case of a decree siands on a different 
footing (from the case of a deed) «cause a 
suit to avoid it does not strictly full under 
B. 39, Specific Relief Act, nor even under 
s. 42 of the said Act: 


Income Tax: interest on Moneys 
Advanced by Partner to Firm. 
Under s. 10 (2) (iii) of the Indian Income 

Tax Act, the profits of a business have to 

be computed after making an allowance, 

“in respect of capital Lorrowed for the pur- 

poses of the business, where the payment 

„òf interést thereon is not in any way de- 

pendent on the earning of the profits, the 

‘amount of the interest paid.” Whether in- 

terest paid to a partner who has ad- 

‘vanced money to his firm is allowable under 

‘this head is often a difficult question. In 

a recent case [Commissioner of Income 

Tax, Bombay v. Tejhbandas Motumal 144 

Ind. Cas. 353] a firm was constituted under 

an agreement which inter alia provided 

aB follows:—The capitalist partners of 
the first part shall contribute to the 
partnership Rs. 1,00,000 (one lae) out of 
which the partnership shall pay interest on 
Rs. .94,990 at-the rate of 6 per cent. per 
annum. The balance of Rs. 5,100 shall not 
carry apy interest.’ The firm claimed that 
ihe amount paid by way of interest to the 
capitalist partners under this clause should 
be deducted from the profits. On a refer- 
ence by the Commissioner of Income Tax, 
Bombay, the Judicial Commissioner's Court 
of Sind held that the assessee’s claim was. 
well founded and the amounts so paid 
should ‘be deductéd. The learned Judges 
observed: . “Now, there is nothing in sub- 
él. (3), 8: 10, to suggest that interest paid 
on thé initial Capital invested in a firm 
cannot be the subject-matter of an allow- 
ance. In express words cl. (3) provides that 
only in cases where payment of interest is 
not in any way dependent on the earning 
of profiis and is paid on capital borrowed, 

it shall be allowed. - Where, therefore, a 

capitalist partner advances money to the 

firm on condition ihat interest would be 
paid to him, whether the business of the 
firm results in profit or not and is in no way 


made dependent on the profits ifany earned, 


the firm is entitled to claim an allowance 
for the interest paid ou such ‘capital. 
immaterial “whether such capital was ad- 


vanced - as initial capital or. subsequently. 
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It is also not possible to draw any distinc- 
tion between capital borrowed and capital 
contributed. It is only a different way of 
expressing one and the same ihing. Capi- 
fal contributed by a capitalist partner is 
capital borrowed from him by the firm.” 

We think this decision is unsound. 


There is a fundamental distincticn 
between a contribution and a loan. 
Contribution does not necessarily 


imply a loan and it is not correct to say 
that capital contributed by a partner is 
necessarily capital borrowed from him by 
the firm. Whether an advance made 
by a partner is an advance of capital to 


-the firm or a bona fide borrowing of money 


by the firm, in which the lender happens 
tobe a partner isa question of a f&ct in 
each case. In order that interest may 
-be allowed under s. 10 (2) (iti) it is not 
sufficient that it is not made dependent on 
the earning of profits. There is the further 
and more important condition that the ca- 
pital must have been borrowed. Where 
really there is no borrowing, that is to say, 
the relation of debtor and creditor does not 


exist between the partner who advances. 


money and the firm, the fixing of a rate of in- 
terest will only confer a right to a fixed and 
preferential share of the profits. The case 
before the Sind. Court does nct appear to 
be a case of borrowing at all. 


Posioning Cases. . < 

The judgment of the Allahabad High 
Court in Gajrani v. Emperor (144 Ind. 
Cas 357) contains valuable observations 
relating to the.duties of the Police, the 
prosecution and the chemical. examiner 
in cases of murder by poisoning. The 
tests of arsenic poisoning which is the 
most common form of poisoning in India 
are also considered. Their Lordships say 
that in a case of murder by poison there 
are three main points to be -proved: 
firstly, did the deceased die of the poison 
in question: secondly, had the accused got 
the poison in question in his or her possession: 
and thirdly, had the accused an opportunity 
to administer the poison in question to the 


deceased. If these three pointsare proved . 


a presumption.may, under certain circum- 
stances, be drawn by the court that the 
accused did administer poison. to the 
deceased and did cause the death of the 
deceased. It is not usual, that reliable 
direct evidenceis available to prove that 
the accused did . actually administer 
poison to the deceased, The evidence of 
motive whichis. frequently given in these 
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cases is of subsidiary importance and the 
mere fact that the accused had a motive 
to cause the death of the deceased is not 
a fael which will dispense wiih the proof 
of the second and third points that the 
accused had the poison in his or her 
possession, and that the accused had an 
opportunity to administer the poison. 


Chemical Examiner's Reports. 

The observations which their Lordships 
have made in the above-mentioned case 
about the duties of Ihe Chemical Examiner 
in cases’ of poisoning are very important 
and deserve to be widely known. In India 
the Chemical Examiner merely tenders 
a report. Hedoes notappear as a witness, 
It i$ extremely desirable, therefore, that 
his report should be full -and complete 
and take the place of evidence which he 
would. give if he were called to the 
court as a witness. In condemning a 
report which stated merely ‘arsenic was 
- detected’, their Lordships said ; 
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“We consider that the Chemical Exa- 
miner in making a report in the present 
case should have told us first of all that 
he did use the precautions which are re- 
quired. In the second place he should 
have told us the resultof his test, whether 
he did obtain not merely the stain but 
also the minute crystals which were found 
to be eight-sided under the microscope. 
Itis not enough for the Chemical Examiner 
to merely state his opinion that arsenic 
was detected. He must state the grounds 
on which he arrives at that opinion.” 

Their Lordships further point out that 
it is also desirable to have expert evidence 
on what should be deduced from the 
symptoms said to have been exhibited by 
the deceased. The question whether certain 
symptoms point.{o arsenic poisoning or 
not is a very technical one and courts 
would be well advised to examine the 
Civil Surgeon and to have his opinio. on 


he point. 
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INCRIMINATING QUESTIONS. 


_ The nature and extent of the principe 
that a witness is entitled to refuse to answer 
incriminating questions is not always 
rightly appreciated. An objection of this 
nature was recently taken before Charles, 
J., at the Central Criminal Court in Rex v, 
Laird (The Times, May 24). In that case, 
the prisoner being charged with performing 
an illegal operation, when the woman upon 
whom the operation was alleged to have 
been performed was called by the prosecu- 
tion, Counsel for the defence submitted that 
she ought to be informed that she had the 
right io refuse to give evidence, since her 
answers might incriminate her as showing 
that she was an. accomplice to ihe crimé 
charged. The learned Judge, however, 
ruled thet she must give evidence as she 
was In no peril at all. 
The correctness of this ruling cannot be 
doubted. For, in order to claim the privi- 
. lege of silence on the ground that the answers 
will incriminate the witness, it isnot enough 
that the evidence will tend to show that the 
witness has committed a crime. In the 
words of the Court of Queen’s Bench in 
Reg. v. Boyes (1861, 30 L.J. Q. B. 301, at 
303, 304) there must þe: 
“reasonable ground to apprenend danger 

to the witness from his being compelled to 
answer,” ‘ 


The reality of such danger is to be ascer- 
tained i | 

“with reference to the ordinary operation 
of law inthe ordinary course of things.” 

In that case a witness had been committ- 
ed for contempt in refusing to answer certain 
incriminating questions. It was argued on 
his behalf that he had been justified in his 
refusal because, although he had received 
a pardon under the Great Seal, such pardon 
was no bar to an impeachment by the 
House of Commons. The court held that 
the probability of his being impeached was 
so remote that he had no justification for 
his refusal to testify and that he had been 
properly committed for contempt of court. 
This case is also of importance as establish- 
ing that the validity of the objection isa 
matter for the court, and not for the witness 
to decide. The court, however, further laid 
down that once the Judge was satisfied that 
the witness’s peril was a real one, ae 

“great latitude should be allowed to him 
in judging for himself of the effect of any 
particulari question, there being no doubt 
that a question, which might appear at first 
sight a very innocent one, might, by affo. d- 
ine alinkin a chain of evidence, become 
the means of bringing home aa offence to 
the party answering.” | See 

There ase. some further important pointe 
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. which should be borne in mind in connection 
“with this subject. It is to be observed that 

the privilege of refusing to answer is that 
. of the witness and no one else, so that the 

advocates of neither party are entitled to 
. address the court as to the validity of the 
- objection: Rea. v. Adey (1831, 1 M. and 


Rob. 94). Henceif a claim by a witness - 


_to-keep, silent is improperly rejected, neither 
. side is entitled to take the pointon appeal: 
`. Rex v. Kinglake (1870, 11 Cox 499). More- 
over, if-the witness himself. does not take 

the objection, his evidence will, subject 

to general principles, be admissible against 
_him in subsequent. proceedings. For he is 
‘presumed to know the law though it is 
-otherwise if he objected, and his objection 
was overruled.. Rex v. Coote (1873, L. R. 
4 P. ©. 599;42 L. J. P. O. 45). The proper 
lime to make objection is after the witness 
has been sworn (Boyle v. Wiseman (1855, 
24 L. J. Ex. 160); but at any time during 
‘the course of giving criminatory. evidence, 
“the witness is entitled to invoke the pro- 
tection of the court (Reg v. Garbett, 1848, 1 
Den. 236). The privilege 
claimed ‘by a witness whose spouse will be 


imperilled by his or her answers (Reg. v. 


Inhabitants of Cliveger, 1788, 2 T. L. 963). 
‘The peril. against which the witness is enti- 
tled to be thus protected is not confined to 
the sanctions of the criminal law, but 


Hard of Hearing. : 
: Anecdote repeated. itself very oddly at 
Shoreditch County. Court recently, when 
there was some considerable difficulty over 
Swearing an elderly Jew who made it quite 
clear to everyone that he was very deaf. 
‘However, on Judge Cluer observing in quiet 
terms to the solicitor in the case that he 
would. adjourn the hearing, the deaf man 
instantly left the box. “Ah, he understood 
that |” exclaimed his honour. “I will make 
a note of that.” Deafness is most often 
useful to potential jurors who have business 
elsewhere. It stood in good stead a far- 
mer who once clainied exemption on that 
ground before Mr. Baron Bolland. ‘Are you 
deaf inboth ears” vociferated the Judge. 
‘Did your lordship speak ?” asked the man. 
When, at last, the question seemed to 
penetrate, he admitted that he could hear 
a little with one ear “when Iturnsmy head 
to the person speaking.” 
ĉase,” said ihe Judge in his quietest tone, 
“we must exempt you.” Instantly, the 


JOURNAL 


can be. 


Extracts from Contemporarles. 


“Oh, in that- 
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extends to all forfeiture or penalties: Earl of 
Mexborough v. Whitwood (1897, 2 Q. B. 111; 
66 L. J.Q. B. 637) 

, As to whether the rule extends to punish- 
ments or forfeitures which can be inflicted 
by other than English Courts it is not alto- 
gether clear. But the better opinion is that 
it dces so extend. There is a statement to 
the contrary in King of the Two Siciltes v. 
Willeox (1851, 1 Sim. N. 8. 301) by Lord 
Cranworth, L. O., and Phillimore, J., express- 
ed a similar opinion in Re Atheron (1912, .2 


-K. B. 251; 81 L. J. K. B791). But neither state- 


ment was necessary to the decision of the 
case and the considered judgment of Lord. 
Chelmsford, L. C., in United States of 


. America v. McRae (1867, 3 Ch. App. 79; 37 


L. J. Oh. 129) is to be preferred. Tf that 
case the United States sought an account of 
money had and received by the defendant 
as agent for the Confederate States. The 


. defendant pleaded that by the laws of the 
. United States, 


all agenis of the Con- 
federate States were liable to have their 
property confiscated and that he was, in 
peril of such measures being taken against 


“him. Lord Chelmsford ruled that in these 


circumstances the action was to be regarded 
as a penal one and the defendant to be 
entitled to refuse all discovery.—The Law 
Journal . 





unwilling juror hurried outof the box. “Ob 
you hear that, do you?” exclaimed his 
Lordship. “Oh, yez, my lord.” “With both 
ears, I dare say.” “Oh, yez, with both :on 
'em.”" With Mr. Justice Hawk'ns, the plea 
did not work so well. To one man who 
tried for exemption on ihat ground, he 
replied in a- whisper, “You may go.” 
“Thank you, your Lordship,” came the too 
ready answer before the judge completed 
his sentence, “into that box, sir."—The 
Solicitors Journal. 


“My Client.” 

A correspondent, in humorous and: kindly- 
terms, takes exception tomy recent use of 
the word ‘client” as representing a relation- 
ship other than that signified in the defini- 
tion: “one who employs theservices of a 
legal adviser.in matters of law; he whose 
cause anadvocate pleads.” He does not 
indeed use these words as copied from the 
Oxford Dictionary; but.thatis the kernel of 
his comment. : 


cy 
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It is too late now, I fear, to hold the word . “sion” "not by any means confined to the 


down io ils “legal” signification. It has 
for centuries erred and strayed to and fro 
theemployer of legal men; and now laws 
yers can claim less than a quarterof its 
total usage as recognised by lexicograghers. 
You have the historical use “a plebeian 
* under patronage of a patrician; then-the 
dependant who isunder the patronage of 
another; the follower of a master; one who 
hasa spiritual.advocate, as in the phrese 
‘a devout client of Mary.” In 168] Glan- 
vill spoke of the negotiation of-evil spirits 
with their clients; and there is that sordid 
relationship mentioned by Shakespeare i in 
‘Pericles, when one says of - Marina, “when 
she should do for clients her filment, she 
‘has “me her quirks, her reasons, her 
master-reasons, her prayers,” etc. 

The last, worst, most comprehensive use 
‘of all is perhaps this “A person who em- 
ploys theservices of a professional or busi- 
ness man in any branch of business; and for 
“whom the latter acts in his professional 
‘capacity: a customer.” 

A customer, To such “base” uses has the 


‘client come. I think I'll take ‘“Inlaw’s” hint’ 


and exclude from these notes, for ever, the 
use ofclient otherwise than for the person 
who employs a legal adviser or advocate in 
matters of law,— The Law Journal, 


` The Useless Mirror, 

“When a witness told ‘Charles, J., thatehe 
did not often look in the glass, he remark- 
ed that she was an exceptional woman. 
The thing would be unusual even for a 
man, but it was true of Lord Mansfield who, 
when Sir Joshua Reynolds asked whether 
he considered that the portrait he was 
painting of him wasa good likeness, replied: 
“T really cannot say, Sir Joshua, for Ihave 
not: seen my face in a looking-glass for 
thirty years, 
me and puts on my wig, and J have no 
need of consulting a mirror.” To. Peter 
Burrows, an Irish Silk. of ae times, the 
looking-glass meant so little that when his 
shaving-mirror was broken and removed he 
still went to the same corfier of his room to 
-wield his razor, quite unaware that he could 
no longer see his face. —The Solicitors’ 
J ournal. < 


Agreed AN Experts. 

That passage between counsel and an ex- 
pert witness last week ended peacefully, 
as all such incidents generally do. But 
out of the incident a. discussion and expres- 
siòns of Varying opinion arose: the ‘discus- 


My servant always dresses. 


- or even humanly liable to err. 


incidents of that particular case or matters 
directly arising therefrom. dust a general 
talk concerning experts, their evidence and 


the correct mode of their treatment by 


counsel and Judge. 

Upon the following matters there is 
general agreement: (1) That in many cases 
expert evidence is essential, and in others 
highly desirable in the cause of. justice; (2) 
that one knowledgable independent expert 
isenovghin the ‘vast majority of cases; (3) 
that the calling of two experts, one hy 
each party, is,as a general rule, expensive, 
delay-making, productive of confusion and 
uncertainty, and uselessio the Judge; (4) 
that one of the best things in the New Pro- 
cedure is the Judges power to limit the 
number of expert witnesses. 

Ths ideal, in any case where the expert 
is required, would seem very difficult but 
not impossible of achievement; namely, an 
expert as impartial as a Judge and as 
know ngin his subject as the Judge is in 
law; aman under no obligation to either 
patty; and who has no ground or expecta- 
tion of reward or punishment from either 
party in the future, Why should not the 
nomination or finding and the payment 
af the expert be-on “the country? One’ 
might, for the money, make another raid on 
the motcrists or the Road Fund, —The Law 
Journal. 


The Poor Man and the Specialist. 

As things now arethe state of expert 
evidence is extremely unsatisfactory; each 
expert appears as witness for a parly; is 
paid by that party; and while his evidence 
is far removed from perjury, or the suspi- 
cion of perjury, it is too often spoilt by 
the human influences of sympathy, desire 
to help “one's ownside,” answering ques- 
tions putin cross-examination with a dis- 


iressing brevity of ayesor noes, or with 
such an amplitude of protective covering 
in the way of qualifications and trade 


terminology that truth is hard to find. Of 
course, there are experts who are first-class 
witnesses; but they are few. 
Such men are so often “touchy,” are they 
not? It issooftenperilous for counsel to 
suggest that they are mistaken, or biased, 
Workmen's 
Compensation cases probably afford the 
worst examples of the injuries arising out 
of and in the course of expert testimony. 
In this, asin running-down “cases and 
others, “when poor menare parties, the 
richer party dérives, and -under prevailing 
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conditions, almost necessarily derives, an 
enormous advantage. ae 

Solicitors are well aware 
it is toget a medical witness lo attend 
voluntarily in Court without the payment 
ofa proper fee. No man can blame the 
doctor. Why should he be expected to lose 
time and money. in theservice ofa stran- 
ger? It is not once in a lifetime that heis 
called upon. Some London practitioners 
are frequently in demand, - The Law Jour- 
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Contempt of Court | 

In his learned and eniertaining treatise 
on this subject the late Mr, Oswald, besides 
dealing with those graver breaches of thé 
law which are termed contempt of court - 


`. such as insulting a Judge or otherwise 


disturbing the conduct of proceedings— 
discourses amusingly of those lighter trans. 
gressions by practitioners, such as appear- 
ing in court not attired in strict professional 
costume, Recalling the reproof administer- 
ed by Mr. Justice Byles to Mr. (afterwards 
Lord Chief Justice) Coleridge where he said, 
“Mr, Coleridge, I never listen with eny 
pleasure to the arguments .of counsel whose 
legs are encased ia light grey trousers,” 
the author passes on to state that it is 
disrespectful to the court for 8 berrister to 
- appear professionally arrayed in a white 
waistcoat or‘in-any coat or waistcoat not 
black or very dark in colour—“the allow- 
ance claimed in some quarters for blue 
garments is to be deprecated "—or to wear 
any but a white tie beneath the bands, or 
to “ sport “ a flower in his button-hole. These 
might not be mala in se, but in Mr. Oswald’s 
view were mala prohibita.. Not only, how- 
ever, may membersofthe Bar occassional- 
ly and thoughtlessly transgress the unwrit- 
ten code insuch matters as the raiment 
which they endue; they may transgress by 
committing minor contempts , of court. 
Listen to Mr. Oswald again: “It is not 
respectful to the court to read newspapers, 
however respectable, at the barin view of 
the Judge.” Not long-2go a memberof the 
Bar was observed by one ofthe Judgesin 
the Divisional Court to be committing, as he 


thought, this breach of decorum, whereupon 


from the Bench came a reprimandto which 


the supposed delinquent made answer that ` 


he was reading the judgment of the county 
court which hs was about ‘to discuss before 
their Lordships. The reproof turned out to be 
unwarranted, another reminder that it isas 
well to- be sure of one’s ground before 


administering rebuke. The objection to the 
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reading of newspapers, “however respecta< 
offence being 
committed by barristers; it is equally an 
affence when committed by a member of 
*the public who is assumed to be present 
only to inform his” mind and to admire 


-the grave way in which English Judges 


perform the arduous duties which fall ta 
them. What, one wonders, would oneof . 
the older Judges have said could he have 
seen what was ‘witnessed in one of the 
divisions of the Court of Appeal last week—a 
lady sitting on one of the back benches 
assiduously knitting nearly the whole day ? 
Would Mr, Oswald have included such an 
exhibition of industry as. a contempt of 
court?’ It was certainly industry being 
shown in an unusual place. No one took 
any official notice of the diligent lady's 
activities, for conceivably those in charge 
of the arrangements may have recalled an 
incident in Mr. Justice Bailhache’s court 
some yearsago. There, t62, alady could be 
seen engaged in the useful occupation of 
knitting a sock, Astounded at this 
unusual spectacle, the usher went up to 
ber and sternly bade her desist. This was 
observed by the Judge, who called up the 
usher and rebuked him for his offiċiousnes3 
in the matter. The knitter was permitted 
to resume her peaceful occupation, undisturb- 
ed by the thought that all unwittingly she 
had committed what the usher considered a 
contempt of court, —The Law Times. 


Judical Recreations. 

Like other men Judges have their hobbies 
and forms of relaxation with which to 
beguile their leisure hours. Some, like 
Baron Parke, have carried with them off 
the Bench their legal tastes and have found 
in the story of the development of our. 
legal system a worthy object of study; 
others less robust in their predliections have, 
on leaving off their judicial trappings, sought 
relaxation and refreshment of mind in 
activities more remote from their daily 
avocations. Mr. Justice Maule, of whom so 
many stories have been handed down ex- 
hibiting his shrewd common sense and 
mordant wit, had, among other quaint., 
hobbies, that of picking locks, an art 
usually regarded as somewhat sinister, but 
in his case adopted owing to the habit he 
had of mislaying his keys. On one oc- 


' casion, we are ‘told, he astonished a country 


blacksmith by opening with a piece of 
wire a portmanteau which that worthy had 
pronounced to be impregnable. Maule had, 
however, also a decided relish for works of | 
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air the mind,” and many another occupant 
of the Bench —Lord Justice James for 
example—shared this particular taste. A 
contemporary of Maule’s, namely, Chief 
Baron Pollock, unlike many of his colleag- 
ues, had no fancy for outdoor exercise, for 
*he was heard to say that he had never in his 
life “taken any exercise except getting up 
daily at five o'clock to read mathematics.” 
Not so many have indulged a taste of such 
severity ; rather have they loved an out-of- 
door life in vacation time, when they could 
enjoy hunting, shooting or fishing, or, in the 
case of those of the present generation, the 
pleasures and excitements of the golf links. 
Oneor twoofthe pest occupants of the 
Woolstck have been keen on shooting, 
although not perhaps very expert in their 
aim. “There was Lord Westbury who went 
out shooting with his son and Chief Justice 
Cockburn. Hither Westbury or the son was 
unfortunate enough to hit one of the 
keepers inthe calf of the leg, which caused 
that worthy a good deal of pain. Taking 
the opportunity “when neither the Chancel- 
lor nor his son was within earshot, Cockburn 
asked the keeper whether it was the father or 
the son who had hit him, and got for answer, 
“ Dang it, it was both ofthem.” The sequel 
to the story is equally amusing. Many 
years later, in a discussion between 
Westbury and Cockburn as to the date of 
acertain incident Westbury said with his 
customary sang froid,“ Don’t you remem ber, 
my dear Ccckburn, it happened about the 
time when you shot my keeper.” Lord 
Cairns was another keen shot and thorough- 
ly enjoyed his days on the moors. For 
some Lime he leased shootings in Forfarshire, 
and used to tell that one of his keepers 
never spoke of grouse, but always of “thae 
fleein’ beasts.” Mr. Justice Channell and 
Mr. Justice Rowlatt were great yachismen ; 
* Lord Bowen, on the other hand, like some 
others, found his chief enjoyment in books 
and these he knew with that thoroughness 
which was characteristic of his whole career. 
A veryodd, but certainly an appetising, 
taste was that of Mr. Justice Wightman, 
who loved to get hold of the menus of 
bygone banquets and go througheach item 
of a Barmecide feast.—The Law Times. 


Hailsham on Halsbury. 

In the same House on the same day Lord 
Hailsham demonstrated that he wasa dis. 
criminating expert not only inthe use of 
terms of eulogy, but of the language of in- 
vective and rebuke. Strong things he 
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fiction which he regarded as excellent to “said of the son and heir of a famous Lord 


‘Chancellor and he did not spare the second 


Lord Halsbury in defending the action of 
ihe Government in the matter ofthe India 
White Paper andthe formation and con- 
stitution of the Committee of the two 
Houses for considering the same. Lord 
Halsbury, a Conservative did not share 
the Government views on India, and he 
made no secret ofhis dislike of the manner 
in which the White Paper had been 
“forced through” and of whathe conceived 
to bethe Government determination to have 
a Government majority on the Committee. 
He calledit a “packed committes”; and he 
stuck to his guns even after Lord Hail- 
sham’s attack and insisted that the Govern- 
ment meant to “drive through” Parliament 
the White Paper aforesaid. - 
_ Lord Hailsham declared that the use of 
the words “packed committee” was offen- 
sive and was meant to be offensive; that 


“he was not customarily accused of “trying 


a trick” either in the House of Lords or 
anywhere else .. . that he did not believe 
that Lord Halsbury’s offensive observation 
nor Lord Halsbury’s attitude was accepted 
by their Lordships, nor indeed, by anyone 
but Lord Halsbury, who seemed | to have 
brought the traditions of low-class attorneys 
into the atmosphere of the House of 
Lords."— The Law Journal 
Measure of Damages. 
-~ Jt would be an extremely dificult if not 
an impossible task to discover any logi- 
cal basis forthe extraordinary variation 
in the measure of damages applied in 
cases where the claim isfor compensation 
for personal injuries. The old “Equity” 
variation whereby ideas of justice were 
said to “vary as the Chancellors foot,” 
were as nothing to these irreconcilable 
differences in values as now estimated in 
courts of lawin different cases. 

„ Dast week there were for example, two 

malicious .injury” casesin one. of which 
een J., at Tyrone Assizes, increased an 
award of the County Court Judge from 
401 to 50l. in respect of a man who was 
shot at, received 30 pellets in his thigh, and 
was 12 days in hospital. ‘The actual. 
special damage in that case was 20l; 
and the. Judge, in increasing’ the award; 
observed that “it was not a very 
pleasant thing to be shot at.” The claim- 
ant had asked for 300. 

In another“malicious injury” case, in which 
the claimant asked for 3,000/., Judge Thomp- 


son awarded the sum of 2751. The applicant 
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had been shotin a street riot, and “the 
result of the-wound was that there would 
bea certain amount of paralysis of a per- 
manent character inthe lower part of the 
body. The bullet entered the body on the 
right side of the spine,..and was still in the 
body on the left side. In its passage 
the bullet touched the spinal cord, the. left 
half of which was damaged withthe result 
that the left leg was partly paralysed and 
that injury would be permanent.”—The Law 
Journal, 


Why Insurance Companies Complain. 
“ Contrast the “damages” or ‘“compensa- 
tion” awarded in this case with the 
damages of anything from 1,0007. to 6,0002. 
awarded in respect of personal injuries, no 
worse in their effects, in ruanning-down cases 
where juries . are aware that insurance 
companies will havetopay the sum award- 
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ed. In “malicious injury” case the award 
of dimages is controlled, of course, by the 
provisions of the Act; by the estimate of a 
Judge as contrasted with the loose caleula- 
tions of a jury; and also, if one may 
dare to say it by the fact that the bill must 
be paid by the ` local ratepayers within 
whose district the injuries were inflicted. | 

Yet the fundamental fact remains that 
ineach case the damages are supposed 
to be measured by the loss and injury 
sustained by the person making the claim, 
and who proves his right to receive such 
damages in compensation. The actual 
damage sustained cannot be greater or 
less according to the cause of the injury, 
or the person or body corporate liable to 
pay. The complaints heard from ingirance 
companies es tothe inequality of- justice 
are not wholly without foundation—The 
Law Journal. an 
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REVIEW. 


. The Law of Torts.—By Mr. L. B. Buo- 
‘patxar, M.A., LL.B., VICE-PRINCIPAN, 
Law CoLLEGE, Poona, 3pp“Epirion 1933; 
PUBLISHED BY THE AUTHOR. Pricz Rs. 3. 
Mr. Bhopatkar’s volume on Torts is a 

very welcome addition to the few books 

. onthe subject that have been published 

in India. Being mainly the outcome of the 

leaflets which the learned author had pre- 
pared for lectures to the students of the Law 

College, Poona, an endeavour is made to 

state clearly the principles of law and 

concentrate the attention of students on 
them rather than on the details thereof, 


Leading decisions, both Indian and Hugs 
lish are referred to wherever necessary, to 
illustrate the principles. Several useful 
appendices are added, one giving the text 
of the Legal Representatives’ Suils Act, 
1855, another of the Indian Fatal Accidents 
Act, a, third of the relevant articles of the 
first schedule tothe Limitation Act. The 
tables of important maxims and important 
doctrines enhance the usefulness of the 
publication. The printing and get-up are 
good. We trust that this volume will be of 
ae only to students but to lawyers as 
well. 


» 


Wit and 


Beyond Reascnable Doubt. —Counsel; 
“Is it true that there are traces of insanity 


in your family ?” 
Witness: “Very likely.” 
Counsel: “On what do you base your 
“statement?” . 
_ Witness: “My grandfather, who was 


studying for the ministry, gave it up to 
become a lawyer.”—Case and Comment. 
Friend of the Jobless—‘Just what 
good have you done to humanity?” asked 
the Judge before passing sentence on the 


Humour. 


pickpocket. 
. “Well,” replied the confirmed criminal. 
“Ive kept three or four detectives working 
regularly.” —Case and Comment. 
Artificial Light.—Attorney Bramwell: 
R. King of Kalamazoo, Michigan, calls our 
attention to the opinion of the court in 
Dietz and Co. v. Burr, wherein it is salid: 
“We further believe, in the light of a 
long line of tubular lanterns . . . that 
nothing more than the skill of a mechanic 
was involved.”—Case and Comment. i 
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cm " SUCCESSION. OF HINDU DAUGHTERS € ON PAR WITH SONS. 


By R. NARASIMHA Aryag,. M. A., B.L., 


Inir oductory. 


Within the short limits EE for 
the article we shall first consider the points 
of difference in the present position of the 
son and the daughter in matters of succes- 
sion with respect to the father’s property 
and incidentally with respect to the mother’s 
property also; we shall next briefly trace 
the history of the rights.of the daughter 
with regards: succession; we ‘shall “then 
proceed to see whether the continuance of 
the want of parity between the son and the 
daughter specially with regards succes: 
sion to. the father’s property is justified by 
reason or by the original authorities of 
Hindu Law; we shall finally consider how 
if at all ‘and subject’ to what limitations 
if any the parity between the sen and the 
daughter in matters. of succession is.to 
be effected and we shall, if:space permits, 
wind up by giving a ‘draft . bill embody= 
ing the: changes stance’: by us to be 
effected.’ i 


' PRESENT POSITION OF THE SON WITH REGARD ° 
TO THE FATHER’S PROPRTY. 


“Under the Mitakshara Law: —In weeds 
technically known as unobstructed heritage 
and familiarly called Ancestral property, 
the ‘son on his birth takes an interest equal 
to that of the father, which however, is 
Subject to the special power of disposal 
of the father for purposes of family neces- 
sity or benefit and .to the liability for 
payment of antecedent debts of the father 
-neither illegal nor immoral. 
additicn has got the power to make a gift 
of ancestral property inclusive of the son’s 
share on grounds of piety or ‘affection 
limited by. judicial decisions. Subject to 
the above rights of ‘the father, the. “power 
‘of the son over his undivided share is Co- 
equal. with. that of.thefathér over his. He 
could convey, his ~undivided. share outright 


for consideration in the Madras and Bombay 
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“by. succession. 


The father in: 
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Presidencies, but if he could not do so 
elsewhere, and if he could not bequeath 
the same by will or make a gift of it 
inter vivos, he merely shares the disability 
with the father. He isa joint owner with 
the father and he may break the joint 
ownership’ by demanding a partition to 
which there could be no legal refusal i save 
in the case of the son being a mitior, even 
when the only plea open to the father is 
that the ‘demand for the partition on the 
minor's‘ behalf is not for his benefit. On 
the death of.:the father he takes the wholé 
property by ‘sutyivorship to the exclusion of 
the daughtér. ; 

So far: as the self-acquired property - of 
the father is concerned, he ‘holds an estate 
in fee. Subject to, the maintenance of thé 
minor son and unmarried daughter, his 
powers of alienation are untestricted save 


.by his good. sense and affection. The son 


takes no interest by birth in such . prop- 


‘erty and in consquence could not demand 


a partition’ of such property. His right 
to succeed as-heir is a mere spes succes- 
sionis. But on the death of the father 
intestate, he takes such property absolutely 
by. succession to ‘the’ exclusion of the 
daughter. 


Under the Dayabhaga Law:.- With. refere: 
nee to all, kinds of property of the, father 
the Dayabhage Law recognises only. one 
mode of devolution on his death, namely 
The son takes no interest 
by birth even in ancestral property and 
in consequence could :not.demand a. partis 
tion as, against the father. Subject to the 
maintenance of the’ minor son. and the 
unmarried daughter the father has absolute 


‘power ‘of ‘disposal over all property: move 


or self: 
_On his 


able .or immovable, , ancestral 
acquired by sale, gift -or will. 


‘death intestate the son takes*a defined 
share to the. exclusion. of the daughter . 


which will. on. his, death pass on to hig 
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heirs by succession and not to his co-par- 
ceners by survivorship. 
Immorality of the son is no ground of 
exclusion under any schcol ‘of -Hindu 
Law, : i 


THE PRESENT POSITION OF THE DAUGHTER WITH 
REGARD TO THE FATHER’S PROPERTY. ` 


Under the Mitakshara Law —The daugh- 
ter takes no interest by birth in ancestral 
property and naturally has no right to 
demand a partition. On the father’s death 
the son takes the property along with 

' other co-parceners if any by survivorship 
to the exclusion of the daughter. Evenif 
the deceased leaves no son and even if 
‘he dies as a sole surviving co-parcener,if 
he leaves a widow, the:daughter does not 
get even a fractional share and only in 
the absence of the widow in the aforesaid 
circumstances, will the daughter take the 
estate and that too a limited one save 
‘under the Bombay school. She is’ only 
entitled to be maintained out of the family 
‘estate till marriage which being a samskara 
the expenses of the same are a legitimate 
‘charge on the family estate. <“ 

In the absence and only in-the absence 
‘of the son and the widow, doés the daughter 
inherit the self-acquired property of the 
father. Even then, save under the Bombay 
‘school, she takes merely a limited estate 
similar tothe “Widow's Estate” well-known 
to Hindu-Law. ‘Hence she does not become 
‘a fresh stock of descent and on her death 
‘succession is traced not to her but to her 
father, Two or -more daughters take as 
‘joint tenants with rights of survivorship 
‘which, however, could be negatived -by 

` ‘agreement betweenthem. There are several 

' distinctions of priority amongst them, 
unmarried daughters take first, married 
‘daughters, widows included, who are un- 
provided for take next and married daughters 
provided for come last. Unchastity is no 
ground of exclusion except in the case of 
competition between an unmarried - pro- 
stitute daughter and a married chaste one 
who is preferred to the former. -Other 
grounds of the exclusion from inheritance 
are shared by the daughter wiih the son, 
In certain localities daughters are debarred 
by custom from inheritance. 

Under the Bombay school the daughter 
comes in only as elsewhere but when she 
‘takes, she takes absolutely. Two or more 
daughters take as tenants-in-common. 
> Under ti Dayabaga Law alsothe daughter 
succeeds only in circumstances in which 
a daughter governed by the Milakshara 
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law succeeds. She takes no higher estate 
than underthe Mitakshara law, but unlike 
there, unchastity before vesting of the estaté 
debars her from inheritance:. The unmar- 
ried daughter takes first, then the married 


“daughter who has or is likely to have malé 


issue,- Daughters who are barren or are 
widows even where by custom they could 
remarry and even when they are not past 
child bearing age and daughters cursed 
with daughters only are excluded. Other 
rules of exclusion from inheritance are 


“common to the son and the daughter. 


We thus see that with respect of the father’s 
property under both schools of Hindu Law 
there isno parity between the son and the 
daughter either with respect to theorder 
of inheritance or the quantum of estate tak- 
en save in-the- Bombay Schcol. The son 
occupies a superior position by virtue of his 
being a son. Unlike in case of sons there 
are laid down certain distinctions of priority 
among the daughters, while immorality of 
the sons as bad as that of the daughter is 
no ground of exclusion in either school of 
law, unchastity debars the inheritance from 
vesting in the daughter under the Dayabhaga 
Law. Further the son qua son has certain 
rights of inheritance to agnatic relations 
which the daughter has not. 

Now let us proceed to consider the posi- 
tion of the son and the daughter with re- 
ference to the stridhan property of the mother 
forif there is to be parity between them 
with reference to theirfather’s property, 
naturally there ought to be such parity 
with reference to the. stridhan property also, 
So many and so different are the divisions of 
stridhana according to the different schools 
and so varied are the rules of preference 
laid down for inheritance of the different 
kinds of stridhana of the different schools 
that itis here only possible to consider the 
general principles of inheritance with an 
eye onthe distinctions between the son and 
the daughter. Leaving aside the rules of 
preference between daughters inter se whe- 
ther grounded onthe status of marriage or 
possession of wealth or the actual existence 
or the potential possibility of bringing forth 
male issue, leaving aside the ground of ex 
clusion by widowhood in certain cases the - 
general principle deducible is that under 
the Mitakshara the daughter is generally 
preferred to the sonsave in the case of suc- 
cession to non-technical stridhana where the 
Mayukha is of paramount authority, but the 
son though he takes after the daughter 
takes an absplute estate unlike the daughter 
who takesonly alimited estate save under 


1933. - 


the Bombay school. The exceptions to the rule 
are these :—Technical stridhana other than 
yautaka under the Mithila School, yautaka, 
Bhartridatta and Anwadeyaka apeording to 
the Madras School. Bhartridatta and gidts 
subsequent to marriage from relations-under 
the Bombay School are taken by the son 
and the daughter. We may state that the 
Dayabhaga marks en improvement and the 
preference of the daughter is- limited to 
yautaka stridhan but ayautaka Stridhan is 
shared by the son and daughter. But here 
too the daughter takes merely a limited 
estate, 


Historical Retrospect. x 


True woman occupied an inferior position in 
our garly jurisprudence, but the same could 
be found in all the older systems of jurispru- 
dence, as a result of the*insecurity of the 
times, constant warfare and the weakness of 
the sex. Not only the daughter but the son 
as well had to struggle for his rights for in 
the text of Manu, son, daughter and slave are 

| put in thesame category. 

“A wife, a son and. a slave, these three are 
ordained destitute of property, whatever 
wealth they earn becomes his whose they 
are.” —“Sirkar Sastri”, 

But the son being more able bodied 
than the daughter, by reason of his greater 
value intimes of insecurity, his rights first 
came to be recognized, he was given first 
the right of inheritance and with advancing 
refinement spiritual consolation was adminis- 
tered to the daughter bereft of the right of 
inheritance. The son wassupposed to con- 
fer more spiritual benefit by reason of his 
capacity to offer oblations to the manes of 
departed ancestors, and the exclusion of 
woman was justified in addition tothe want 
of prowess on a text of revelation. 

“A woman isnot entitled to inherit; for a 
text of revelation says ‘Devoid of prowess 
and incompetent to inherit women are use- 
less’. "—~“Sirkar Sastri”. 

For the above reason perpetual tutelage as 
in Roman Law was ordained them by Manu 
whose text is well-known. 

“The father protects in maidenhood, the 
husband protects in youth, the son protects 


-* in old age; a woman is not entitled to inde- 


pendence.” —“Sarkar Sastri.” 

With advancing security: of the times a 
change forthe better in the position of the 
daughter could be traced and affection as- 
serted itself, she gets a right to inherit under 
an express text; though a limited one, still 
grounded on her supposed incapacity. -A 
very. bold step in advance was taken when 
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the-idea was- developed that women, the 
daughter included, could hold separate 
property oftheir own with peculiar rights 
therein. At first only six express kinds of 
property were recognised as stridhan tò 
which gradually items ejusdem generis were 
added till we come io the author of Mitak- 
shara who boldly views stridhan property in 
its literal sense of woman's property. In- 
deed the author gives a quarter share to 
the maiden daughter in case of partition 
between brothers afterthe father’s demise, 
The author in his treatise calls property 
obtained by inheritance as well by partition 
by a woman her stridhana property. But it 
was reserved to their Lordships of the Privy - 
Council to check this progress in the natural 
development of law and to exclude such 
property from the category of stridhana des- 
pite their own direction laid down times out 
of number that the Judges are bound to fol-` 
low the doctrine laid down by thergcognised ` 
commentators without stopping to èp 


quire whether the same is deduciblefrom | 
.. the earliest authorities. But we may in pass- 


ing observe that though no doubt Yagnas 
valkya says that “daughters share the 
residue of ‘their mother’s ‘property after 
payment of her debts, in their default the 
male issue,” and “is supported therein by 
Narada and Gautama . yet the view of 
equal distribution between the son and the 
daughter receives support from the texts of 
Sankha and Lihita ‘and Devala. a 
“All the uternie brothers and maiden 
sisters are equally entitled to the property”, 
“Sarkar Sastri”, 

“A woman's property is common to her 
sons and daughters when she is dead." 
“Sarkar Sastri.” 

Any way we have the present unforeseen’ 
result that not only property inherited from’ 
males but from females as well is not stri- 
dhan savein the Bombay School. E 
We thussee that the earliest ground for 
want of parity between the son and the 


daughter owing to the insecurity ofthe times . 


has been outlived and with the advance of . 
education women have become more self- 
reliant, are asserting themselves more and: 
more end proving their equality with the 
male sex in all walks of life which require 
not only intellectual acumen but physical 
stamina as well. Whatever may be the 
opinion ofthe male, they will no longer stand 
the idea of their inferiority owing to their 
sex and their pointof view is receiving in- 
creasing support, at any rate this point of 
view could no longer be distountenanded 


under the pretext of any text ancient ar . 
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‘modern, We ‘algo see that. the limitation of 
ithe estateof the daughter isnot founded on 
‘any logical ground as with respect to her 
‘stridhan no such limitation has been found 
‘to be necessary. Even with respect to the 
property got by partition or inheritance by 
-woman under the original Mitakshara Law, 
and in the Bombay School - despite the 
Privy Council ruling the inherited property, 
is stridhan. We also can well imagine that the 
difference, of the daughter-to the son to the 
stridhana property of the mother was laid 
down as a compensatory advantage to the 
daughter; we also see that the rule of equal 
distribution of such property receives sup- 
-port from the text of Sankha Lihita and 
Devala and the Dayabhaga levelling of the 
position of the son and daughter despite 
the limitation of her estate, was a step 
in the right direction. We thus see that 
lines were converging towards a parity and 
if Hindu Law had been allowed to develop 
by.means of subtle glosses of able com- 
mentators who under the guise of interpre-, 
ation. adapted and expanded the law th, 
‘changed circumstances by bringing changes” ` 
in the texts themselves if necessary, there 
would not be such wide gulf between pub- 
‘lic opinion and law. But British Judges 
with the ‘best intentions not to trespass 
in the domain of legislation have checked 
the natural progress of Hindu Law in cer- 
tain important respects., The Hindu, con- 
Bervative by temperament, looks askance 
at legislation which openly declares a break 
with the past and legislation ‘in matters of 
Hindu Law for obvious reasons is no easy 
matter. .Bereft of the natural machinery 
for expansion the Legislative machinery. 
being slow and reluctant to move, the 
position of the daughter in Hindu Law has 
stagnated, 

., We believe we have established that there 
is no logical or. justifiable reason or com- 
pelling textual authority as interpreted by 
recognised commentators to perpetuate the 
want of parity between the son and daugh- 
ter. So just with certain exceptions we are 
for placing the daughter on a par with the 
gon. We will proceed to consider the 
limitations which we ‘would like to place: 
on the daughter and discuss our reasons 
therefor. oe 

| Under the Mitakshara Law.— With respect: 
to the father’s ancestral property or pro- 
perty held by him in co-parcenary we are 
agreeable to grant her rights similar to 
those held by a son. But we would like to 
impose this condition, namely that aslong as- 
the father is alive, she should not be entitled 
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to demanda partition or dispose of her 
interest in any manner. But she may be 
given aright to demand her. share also to 
be partitiened off whenever a partition 
takes place during the father's lifetime 
either through court or out of court. Our 
reason is that early marriage in the Hindu 
family being the rule, unlike the son who 
remains under the influence of the father, 
as the daughter on the consummation cere- 
mony goes into a stranger family when her 
powers of reasoning are not fully developed 
and as she would naturally be subject’ to 
the influence of the husband and his rela- 
tions, we do not wish to give her the. power 
to disrupt the joint family at the bidding 
of strangers to the family, namely the hus- 
band and his relations. But after the deqise 
of the father ias the brothers may not be as 
chary of the sister’s interest as the father 
we are for giving full powers enjoyed by 
the son to the daughter. In the case of 
self-acquired property of a male or property 
held by him as the sole surviving co-parcener 


-in cases governed by the Mitakshara Law, 


if there is a: son the daughter also shall 
take an equal absolute estale along with the 
son. In the absence of the: son and the 
widow also the case .is simple. She may 
take the estate absolutely. But the case 
where there is no son but the daughter and 
the widow’ are. living, there is a little diffi- 
culty. Under the present law the widow 
will take a. widow's estate to the exclusion 
of the daughter, But in such a case our 
suggestion is that the widow isto take one- 
half of the property. preferably absolutely. 
or as a limited owner and the -other half 
should go tothe daughter. ` Of course after 
the demise of the widow her interest will 
pass on tothe daughter. Under the Daya- 
bhaga also weare for providing that the 
daughter shall take along with persons who 
now take first the property of the father. 
She shall have a share equal to that of the 
son and shall take it absolutely. In the 
absence of any such heirs the property is to 
devolve as the self-acquired property of the 
father who dies leaving no male issue who is 
governed by the Mitakshara Law as we have 
provided above. f 

.. dust a word as tothe textual preference * 
belween the daughters inter se. The pre- 
ference of the maiden daughter was on the 
ground to leave her means which would 
attract a husband; once she is given a right 
of inheritance there is no need for the con- 
tinuance of such a distinction. The pre- 
ference grounded on wealth is a nice and 
difficult one and the line between wealth 
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and non-wealth isa difficult one to draw. 
The.othér distinction based upon posséssion 
‘actual or potential of male issue is not one 
which would commend itself te «modern 
notions, and the doctrine of spiritual efficacy 
on which the distinction 
‘been often departed from by the author of 
ethe doctrine with quibbling reasons when- 
‘ever the exigencies of nearness of relation- 
ship dictated such a course. So according 
to us such distinctions ought to cease. Left 
to ourselves we will retain the exclusion of 
inheritance by unchastity as it is at present. 
In the stridhan property of the mother of 
‘whatever kind it may be the son shall 
‘have a share equal tothat of the daughter. 


: DRAFT BILL: | 
Tae HINDU Law AMENDMENT Act oF 


t 


Whereas it is expedient to alter the order 
in which the daughter of a Hindu male 


dying intestate is entitled. to succeed and’ 


whereas it is necessary to enlarge the estate 
taken by her and whèreas it is expedient to 
give the daughter of a Hindu male governed 
by Mitakshara Law certain rights in his 
property held in co-parcenary while he is 
alive and to provide for the devolution of 
such property on the daughter as well after 
his demise and whereas it is further ex- 
pedient to alter the order in which certain 
heirs of a Hindu female leaving stridhan 
property are entitled to succeed to her 'estate; 
it is hereby enacted as follows :— ` 
_ (1) This Actmay be called the Hindu 
Law Amendment Act of 1933. > 

‘ (2) It extends to the whole of British 
India including British Baluchistan and 
Sonthal Parganas but it applies only to 
such persons who but for the passing of 
ore Act would have been subject to Hindu 
Law. : i 


(3) The son in this Act has the same ni 


meaning as under the Hindu Law. 
- (4) Notwithstanding any, provision of 
‘Hindu Law to the contrary the self-acquired 
‘property of a person governed’ by any of 
the schools of Mitakshara Law, shall on 
his death intestate devolve in the following 
“° manner, < 
“ (a) Where the deceased has Jeft a son 
and daughter the daughter shall 
take absolutely a share equal-to that 

ofthe son. i : 
(b) : Wherethe deceased has left no’ son 
but only a daughter, the widow if 
living shall take a “Widow’s” estate 


is founded has 


: -in half the- property ofthe deceased ~~ 
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and the other half shall devolve 


-absolutely on the daughter. 
(c) Where the deceased has left neither 


son nor widow, the daughter shall 
take the whole estate absolutely. 
Where the deceased has left neither 
son nor daughter widow shall take 
a widow's estate in the whole of 
his property. 


(e) On the demise of the widow the estate 


_taken by her as aforesaid shall 


devolve in the manner in which it 
does devolve now subject tothis 
condition that -the widow's halt. 
share in her husband's estate 
which she takes under circumstan- 
ces mentioned in cl. (b) s. 4 shall 
devolve on the daughter absolute- 
ly. : 


(5) (a). The daughter shall have an interest 


equal to that of the son in the prop- 
erty of a male governed by any of 
the schools of Mitakshara Law held 
in co:parcenary subject only to the 
conditions laid down in this sec- 
‘tion. The daughter shall not be 
entitled to demand a partition or 
account of such property against 


` the father or alienate her interest 


(b 


ee 


in any manner as ilong as. he-is 
alive. But nothing in the fore- 
going conditions shall be deemed 
to debar thedaughterfrom claim- 
ing. to have her share partitioned 
off and delivered to her whenever 
a partition takes place during the 
lifetime of the father either 
through court or out of it. 

The property mentioned in Sub-s. 
(a) of s. 5 shall devolve on the 
death ofthe person on the .son 
and daughter absolutely and in 
equal shares Where the deceased 
has left no son but onlya daughter 
such property shall devolve accord- 
ing tothe ruleslaid down for the 
devolution of , the self-acquired 
property ofa male governed by 
the’ Mitakshara Law as provided 
for by s. 4 of this Act, 


(6) (a) Notwithstanding any provision 


of Hindu Law to -the contrary 
the property of a person govern- 
ed by the Dayabhaga Law shall 
devolve on the daughter also 
with the persons who but for 


"the passing of this Act would take 


the estate first- under fhe afore- 


-said law asat present administered, 
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the daughter shall take a share 
equal to.that of the son and 
shall:take her share absolutely. 

0 In the absence ofany of the heirs 
who would take first under the 
present law the property of the 
deceased shall devolve according 
to ihe rules laid down for the 
devolution of the self-acquired 
property of a person governed by 
the Mitakshara Law as provided 
for in s. 4 of this Act. 

(7) The Stridhan property of the mother 
of whatever kind shall devolve absolutely 
on theson and daughter equally in the 
first instance and in the absence of either, 
the same shall devolve as heretofore and 

inthe same order and manner. 

(8), All grounds of preference between 
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daughters inter se in matters ofauecession 
and tnheritance shall be abolished.. 

(9). Unchastity ofthe daughter shall be 
deemedtg be a ground -of exclusion in 
places where the same is recognised 
tobe such under the present law. 

(10). Nothing in this Act shall affect 
any special or local custom having the 
force of law whereby a daughter is exclud-* 
ed from right of inheritance., 


Or 


sati more than one-person to succeed 
by inheritance to the estate of a deceased 
male Hindu which by Customary or other 
rule ofsuccession descends toa single heir 
or enablea daughter to succeed to such 
estate where by custom females, are 
disentitled ta-succeed to such an estate.- 


— raman 


Extracts from Contemporaries. 


Paternity of Legal Jokes. 

Legal in the same way asother jokes are 
occasionally to be found wandering about 
like Japhet iù search of a father. Not 
infrequently the attribution of their paterni- 
ty goes sadly astray. Ina Scottish conte- 
‘mporary we find Judah P. Benjamin credit- 
ed with the remark, in answer to the inquiry 
“What brings you here?” “Two and one, 
my Lord,” and to Mr. Justice Mathew is 
attributed the proposed emendation of the 
judges’ address tothe Queen which original- 
ly- read, “Conscious as we are of our short- 
comings,” which hesuggested should rather 


read “Conscious as we are of one another's ` 


shortcomings.” Neither attribution seems to 
accord with the usually accepted tradition. 
The first, indeed, of the twojust quoted is 
outof keeping with all we know of the 
character of Benjamin; it is entirely in 
keeping with what we recall of Sir Frank 
Lockwood, and, indeed, the true version of 
the incident is preserved in Mr. Birrell’s 
charming “Life of Lockwood,” where the 
locus was in Lord Romilly’s court -when 
Lockwood very early inhis career had been 
briefed to consent to the payment out of 
court of certainmaney. Therewas nothing 
"really to be done by Lockwood, but after the 
matter had been fully explained by 
petitioner’s Counsel, he rose and 
indicated his presence. 
here”? asked the Judge, to which enquiry 
| the answer wasimmediate and triumphant, 
“Three and one, my Lord.” The second 


“What brings you - 


joke, that attributed to Mr. Justice Mathew, 
was really perpetrated by Lord Bowen, ‘as 
isduly narrated in the “Life” of ‘that 
distinguished Judge by Sir Henry Cunning- 
ham. “When the “address was being con- 
sidered someobjeetion was taken to the 
phrase “Conscious as we areofour shortco- 
mings” as pitched in too humble a key. No 
such consciousness, it was urged, beset the 
judicial mind. ‘Suppose, Bowen demurely 
interjected, “that we substitute ‘Conscious 
as-we areof one another’s shortcomings!’ ” 
But if Mr. Justice Mathew, himself a master 
of witty phrases, hasto be deprived of the 
paternity of this particular joke,he has quite 
a number ofhis own to his credit. | Thus, 
he appears to be the true and original 
inventor ofthe saying, often attributed to 
Bowen, that “the truth will leak out even in 
an affidavit.” It might be a good plan if, 
just as we have registers of deeds, copy- 
Tights, &c.’ we could have a register of 
judicial witticisms so that there should be 
no dubiety as to their parentage.—The Law 
Times. 
Amendment of Judgments. A 
It bas long been recognised that when a 
judgment has been drawn up and entered it 
cannot be altered except under the slip rule, 
which takes account of clerical mistakes, or 
‘by a fresh action to have the judgment set 
aside on the ground say, of fraud. In a 
case which came before the Court of Appeal 
last week this question . again cropped up 


. 1933 -- 


under somewhat peculiar circumstances. A: 


lady was being sued for a sum of money: She 
had been known tothe plaintiff as a married 
woman and, she was sued as guch., The 
solicitor who was acting for her at the time was 
also under the belief that she was a married 
woman, and he entered appearance for her 
as such, Eventually judgment was signed 
against her under O. XIV in what is called 
the Scott v. Morley form, upon which it 
appeared that bankruptcy proceedings could 
not be taken asshe was not carrying on a 
business of her own, or indeed at all. It 
ws- then discovered that she was nota 
married woman,’but wasa widow, a fact 
which she had not disclosed. Thereupon 
an application was made tothe Master to 
amend the judgment soas to riake it a per- 
sonal one instead of one in the Scott v. Morley 
form. The Master held he had no jurisdic- 
tiyn to amend the judgment in those circum- 
stances. Onappealthe judge in- chambers 
made the amendment asked for and from 
that decision the defendant appealed to the 
Court of Appeal. There there was a division 
of opinion, Lord Justice Serutlon -holding 
that the court had an inherent jurisdiction 
to amend where the error in the judgment 
was attributable to the act of the defend- 
ant. Lords Justices Greer and Romer, on 
the other hand, took the view.-on the 
authorities that the mistake could not be set 
right inthe way claimed. The judgment, 
as.they pointed out, was that. which the 
court intended to give on the facts before it; 
it was true that those facts were inaccurate 
but that did not prevent the judgment: 
being the judgment of the court. To avoid 
the necessity of a fresh action, however, the 
Court of Appeal provided a means of escape 
by extending the time for appealing from 
the order of the Master, who had entered 
judgment in the Scott v. Morley form.—The 
Solicitors’ Journal. 


“Fielding as Lawyer. 


All who know anything of the life of 
Henry Fielding are aware that he was a 
member of the Bar, and was an active 
Magistrate. Hisfame as a. novelist has 


- nevertheless so overshadowed his legal acti- 


vities that little beyond the facts just 
stated of his connection with the law is 
generally known. His work as lawyer and 
Magistrate has, however, apparently attract- 
ed the attention of Mr. B. Maeler Jones, who 


‘is bringing out within- the next week ortwo 


‘anew biography of Fielding, in which due 
‘prominence is given to the legal side of his 
career, andin particular his share in crimi- 


-JOURNAL 


39 


nál law reform, and in the éstablishmenti 
of-an efficient police force. As an active 
justice of the peace he deserves reme- 
mbrance. In his day justices appear to 
have drawn fees, and Fielding’s remunera- 
tion in theshape of fees came to about £300 
a year. In the introduction to his “Voyage 
to Lisbon,” he tellsthat a.predecessor of his 
used to boast that he made £1000 a year, 
but how he did this Fielding never could 
make out, for the truth was, as we are 
told, the fees wereso very low and so much 
was done for-nothing that ifa single justice 
of the peace had business enough to employ 
twenty clerks neither he nor they would - 
getmuchin return for their labour. To 
Fielding’s credit be it said he~songht to 
compose quarrels instead of inflaming them, 
and by refusing to accept a shilling from a 
man who would not have another left, he 
tells us he reduced an income of about £500 
a year of what he terms “the dirtiest money 
upon earth” to little more than £300, a con- 
siderable proportion of which remained with 
his clefk, regarding whom, he adds, that if 
the whole had gone tohim he would have 
been but ill-paid for sitting almost sixteen 
hours of the twenty-four in the most unwho- 
lesome as well as nauseous air in -the 
universe, and which had in his case corrupt- 
ed a good constitution without contamina- 
ting his morals. This humane side of the 
novelist’s character in his official work 
deserves to be better known than it appears 
to be, and the new biography stressing this 
aspect will be looked for with high expecta- 
tions—The Law Times. 


The Lady Chancellor. 

So Lord Sankey, according to certain obiter 
dicta which fell from him at_ the Roedean 
School prize-giving, considers it possible 
that one of the young ladies there present 
may some day succeed him in his great 
office. It remains for us to wait and see 
whether she will model her conduet on that 
of Georgina, Lady Slate, first Lady Chancel- ` 
lor of England, at whose proceedings a Mis- 
leading Case of Mr. A. P. Herbert recently 
provided a prophetic glimpse. Having ` 
shaken the House of Lords by ordering the 
removal of the Woolsack (“the fantastic 
piece of furniture on which I - sit”) she thus 
declared to the Bar her policy: “I have 
climbed to this giddy height by hard work 
and hypocrisy following the ruited tracks of 
your profession ...I have quoted your 
musty precedents, defended pour pompous 
principles and- plentifully imitated that 
masculine logic of which you are so proud, 


‘capacious sleeve., 
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But all the time I was laughing up my: 
And now that I am at last 
High Priestess of the Law, there is going 
to be an alteration.” Or will the first Lady 
Chancellor rather take. after Ermyntrude 
first (and lasi) Viscountess Boole, who heard 
the great appeal in Petre v. Blagden in Mr. 
Belloc’s “Mr. Petre’? Shall we see “Lady 
Boole sitting on the Woolsack, a squat, alert 
little. woman with grinning eyes and queer 
little fin-like movements ofthe hand’? At 
the end -of that case, she “went to the 
Woolsack and in beautifully distinct, 
silvery articulation, spoke for some hours, 
words: meaningless to mortal man. But -it 
was one of the great -judgments of our time 
and has been the basis ofthe law ever 
since.”"—The Solicitors’ Journal. 


Judicial Patronage. 
Nowhere does it. appear to be stated 
officially on whcse’advice the King shall 


‘make appointments to the Bench of the 


Supreme Court, but tradition makes up 
for this want of ’specification. As the head 
of the lawthe Lord Chancellor has in his 
hands the major portion of judicial ap- 
pointments. Thus, he advises the appoint- 
ment. of, which is the same thing as saying 


“he appoints, the puisnes in the High Court, 


but those Judges with a higher status, 
namely, the Lord Chief Justice, the Master 
of the Rolls, the President of ‘the Probate 
Division, and the Lords Justices, are ap- 
pointed on the advice ‘of the Prime Minister. 
This does not involve that the Lord 


_Chancellor° may not be consulted by him 


as to these posts, but technically the Prime 
Minister is in these instances practically 
the dispenser of the patronage. Little 
may be found in the books on the point, 
but there are some references in the Life 
of the late Lord Cave which show how 
matters are dealt with. For example, in 
October 1928,-the then Prime Minister, Mr. 
Baldwin, had important judicial appoint- 
ments to suggest—Lord Justice Younger 
as a Lord of Appeal, Mr. Justice Sargant 
as a Lord Justice, Sir Ernest Pollock as 
Master of the Rolis—. and he wrote in these 
terms to Lord Cave: “I should not, like 
to make_a legal appointment that had not 
your concurrence. Perens you would wire 


. Wit and 


basi to Get Her to weep.—Lawyer— 
To help me to get. you, acquitted, your -wife 
will have to weep a little during the trial.- | 
Slient—That’ s- easy;. just tell- her Im 


going to be acquitted—Case and Comment. .. 
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me ag soon as you conveniently can, if 
you approve, and I will forthwith com- 
municate with them. But if you are in 
any way’ wot satisfied, write. If you agree, 
it will remain for you. to appoint one 
Chancery Judge.” Thisfriendly deference 
to the opinion ‘of the Lord Chancellor may 
not always have characterised the relations e 
of the-head of the Government and the 
head of the law, but with such statesmen 
as Mr. Baldwin and Lord ‘Cave. there 
seems ever to have been the closest accord, 
neither venturing to assert any rights over 
the other, but. the former, with.his less 
intimate knowledge of those best fitted to 
fill high judicial posts, anxious to obtain 
the approval of the Chancellor before 
definitely making appointments. —TheLaw 
Times. , 


Bigamy’ s Apologies. 

Of all offences in the criminal ader 
bigamy sometimes produces the oddest: 
apologies.. Thus, at the last Chelmsford 
Assizes; when aman who had succeeded in - 
acquiring four wives, running concurrently, 
was found guilty, it was urged on his behalf 
that he had had a troubled life. Mr. Justice 
Horridge replied: ‘“I’should think he would 
expect a troubled life.if he - married four . 
women.” The prisoner wassent to a place 
where matrimonial troubles are unknown 
and his sentences onthe charges run, unlike 
his wives, consecutively, Perhaps" in his 
heart he was like that fourfold ‘bigamist 
once convicted at Dublin who told a “judge 
marvelling that he should have had the heart 
to delude so many women “‘ Plaze, „yer lordship; 
I was tryin to geta good wan.”- There is 
also the story of the young counsel in the 
Perth Circuit Court who pleaded. in 
mitigation of sentence the frequency of the 
crime, but all the rėsponse he obtained from 
Lord Cockburn wasthat he turned to his 
brother judge and said: “I don’t know, my 
lord what may be your opinion, but it appears 
to me thatthe learned counsel's statement 
ought to be regarded as .the very opposite 
of a plea in mitigation and seeing that the 
crime of bigamy is so common, instead of six 
months I think we ought togive éighteen,”"— 


- The Solicitors’ J ournal. 
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Humour. 


indissoluble Marriages.—A South Dä- 
kota J.P. was in the habit of ending his 
marriage ceremonies as, follows: «What 
this court. has joined together let no other 
court put asunder,”—Case and Comment, 
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_ Were needed. “But need: he- do so in public, 


or in hearing of his wife? An order -made 


by the President at the end of ‘Ast year | 


directed that the statérnent - of conféssio£ | 


might be énclosed in a sealed envelope . 


which the Registrar should open in order tò 
*see that if was such as to-satisfy the law, 
but which should then be re-sealéd “and not ° 
eommunicated to the wife, A similar order 
was afterwards made by Mr. Justice Batéson, 
andthe wife came to the Court-of- Appeal 
to: challenge it: but without success. ` It 
appéared clear-that the orders made below 
were not intended by the learned Judges 
whonade ‘them to’ form a fixed precedent, 
but Were dué to the particular circumstances 
qwhicl théey:had before: them; and it seems 
clear that: though the cotirt ingistd on: a full 
confession that insistenće is in the interests 
of public: morality, and is not® intended tô 
provide a resporident with means of resisting’ 
a. decree which he or she would not otherwise 
possess... The circumstances which the.court 
should consider i in éxercising its discretion 
were reviewed in great- detail in Apted v. 
Apted and Bliss (1980, P. 246; 99L.J., P. 
273), but it certainly does not: appear from 
that long judgment that the" court need ` 
insist on the respondent's having knowledge’ 
of what the petitioner has to- conte: —The 
Law Journal, - 


p> 


Cruelty to Dogs. > es a 


A great many pebple'are quite unfit to 
keep -animals. It has not been easy-to 
prevent them from doing 60, but. the 
Protection of. Animals (Cruelty tò -Dogs) 
Act, 1933, which has just come into force, 
is. a Step in the right direction. . 

: Under the existing law: the -owner- of: an 
animal may be-deprived: of it upon convic- 
tion of cruelty to it, but the new Act goes 
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Judges and. Literature: ~ À 
-The interesting address delivered jas 
Rer by- Mr. Justice Finlay-in his capacity 
as Reader at the Middle Temple: on “Law 
in Literature” is à reminder- that not 
only’ scholarship- in the old- sense of a 
profound acquaintance with the classics 
of- Greece and Rome, bat’ scholarship ‘also 
in the sense of an intimate knowledge of, 
English letters, contintes to be charactér- 
istic of the members of the Bench: :‘Doubt- 
less the present Visċount Finlay : --inherits. 
from his distinguished. father that- love ‘of 
literature which wás maintained-:by the 
latter, even in thé most exacting days-of an 
enormous practice atthe Bar.: Sir Robert | 
Finlay, as he thén was, had a -very large 
share of the work’ which- comes before the 
Judicial -Commiitteé of- the- Privy ‘Coundil, 
and in .those appeals -which- come: from’ 
the Freiich-speaking part of: Canada, : ‘his! 
familiarity with both: the language ‘and 
the substatice of the law dealt -with was 
tecognised on all hands. But perhaps the’ 
most striking testimony to’ hig. wide 
knowledge of language and literature was: 
that” given: by Professor Anzilotti’ of the’ 
Permanent Court of International Justice 
at.The Hague shortly after the  déath of 
Lord- Finlay, who had been for ‘some 
years a ‘distinguished member: ‘of’ that’ 
august tribunal. -In the course of his eloge, 
the professor said that Lord- Finlay: Had 
special qualifications for membérship _ of 
that court; as-he ¢ould- not only iead and 
understand but- also speak German and 
-French ; further, hé hada. knowledgé óf 
Italian and- Spanish more-than sufficient tő 
fead and'appreciate even the most difficult: 
authors who had written in those languages, 
Ini addition;-Lord- Finlay’s- breadth and 


. suppleness of mind were maintained by 


further, so far as dogs are concerned, and 7 his: classical and literary culture, and the 


‘gives a court power to ‘order the defendant 
‘to be disqualified ‘for keeping ` a.dog:and 
for holding or-obfaining, a dog licence’ for 
a. specified period. Heavy penalties are 
attached to the offences of keeping a dog 
or: applying -for or obtaining .a;.dog licence 
-during the period of disqualification... 

“It would be difficult to ideal similarly 
with animals other than dogs, Fortunately 
the necessity- for', aldog licence makes it 
“possible to proceed- on lines ʻ`analogous -to 
“those employed, in connection with: people 
„who commit offences: in relation to motor 
cars; and just as some drivers are precluded 
drom. -driving-for a time, so other persons 
will be forbidden 40 keep. a: ` dog, KAN 
HK the ses EE : 
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E 
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professor mentioned that, as. sole response 
“to. certain argumenis put forward in court 
during .a discussion in which hé had not 
taken ‘part, Lord: Finlay quoted - without a 


‘single slip. certain. remarkably. apposite 


lines . from .the “Divina Commedix.” It 


‘may be doubted whether the atinosphere 


of the court taking the Revenue Paper, 
where the present Lord Finlay's work 
chiefly lies, is as congenial to the ‘cultiva- 
tion of the: literary graces as that of The 
Hague Tribunal, but this much may be 
said, that the lecture “last week showed 
that a: keen intersest in literature is not 


‘incompatible even with the decision of 


‘intricate ‘points: - of income’ tax jew. Ths 
ee ne 
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A Soft Answer. sore tse 

Counsel ‘defending a motorist last week 
in a police court suggested that if motorists 
would: learn to meet the approaches of the 
police with.the greatest, modesty and the 
utmost humility there might be fewer cases 
coming into court. “If motorists object,” 
he. said, “to the, way they are spoken to by 
the police, they seem to be in jeopardy of 
finding themselves arrested or reported for 
a summons.” i 
. It is no reflection on the police if there 
be truth in this. After all, if a policeman 
has ‘occasion to accuse a motorist of some 
breach of regulations or of a piece of 


` careless driving, and the driver resents it, 


the officer may feel bound to bring the 
matter before a court in.order to vindicate 
his action and his view of the case. On the 
other hand, if the motorist candidly admits 
he was in fault, and expresses regret, the 
policeman may feel justified in dealing 
with the matter by way of caution. In 
gome serious cases, where the influence 
of alcohol is suspected, a quiet demeanour. 
is; likely to mend matters where an excited 


. driver, hotly’ disputing with a constable, 


might find his behaviour treated as one 
more symptom. 

Of course, in this as in most of the affairs 
of life, a soft answer turns away wrath. 
Good temper and good manners avail in, 
most situations. A very oid cab driver, 
after a boast of thirty-eight years’ driving 
of horse cabs and taxicabs in the streets 
of London without a single appearance 
in a police court, accounted for „his im- 
munity, not by his own superlative skill 
and care, but by what he describéd as 
“ a little habit of saying I’m. sorry when. 
Tm wrong.” Drivers in more exalted situa- 
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tions might well take this to ħeart:—Justice 
of the Peace. Seite AT 
te . i 
New Points of Law. : 
It does not necessarily follow that because 
a point of law has not been taken in the past- 


or a rule of law-not followed, that point ise 


bad, or that rule inapplicable. The well- 
known case of Russell v. Russell (1924, A. 
0. 687, 93 L. J. P. 97) may be given as- an. 
example; and there are many others. - Last 
week a new point came up before Du Pareq, 
J.,on the right of a person who pays damages 
for wrongful dismissal to deduct income tax 
from the damages awarded (Fairholme Vu 
Firth, Times, June 1). No authority was 
cited— nor do -we. know of ‘any—evhich 
comesnear to covering it, The dismissed, 
officer and his employers agreed that the 
damages due to him were 18,0001 but it 
was clear that if he had not been dismissed 
but had gone on earning . his respectable 
salary, he would have had to pay income tax 
and sur-tax on it. The, employers pleaded 
that if they paid him the whole sum without 
deduction, he would receive something more 
than compensation: for his pecuniary loss; 
We must assume that in agreeing upon the 
amount of damages, the parties had not con- 
sidered the fact that the - ‘dismissed 
director's salary must be taken, as subject -to 
tax, though it is difficult to understand why 
they overlooked it. In any case, the learned 
Judge decided (if. we- may say so quite 


rightly) that the question of liability-to `` 


income tax was one between the Crown and 
the officer, as to which.his employers had no 
legal duty. The idea is new’and not with- 
out merit. Perhaps, in future, our Judges 
will deal withit in charging juries as to 
damages. — The Law Journal, i : 
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The Code of Criminal Procedure: By 
Sik H. T.PRINSEP : FIFTEENTH EDITION : 
| REVISED AND BROUGHT UP-TO-DATE BY SIR 
H. Moxorier SMITH AND MR. F. B. BRADLEY- 
Brier. PUBLISHED By Messrs. S. K. LAHIRI 
„ & Co., CALCUTTA, 1933. é 
It is pleasant to welcome the fifteenth 
edition of Prinsep’s well-known commentary 
on the Criminal Procedure Code, revised 
and brought up-to-date by Sir H. Moncrief 
Smith, late President, Council of State and 
Mr: Bradley-Birt. The scope of the book 


. has’ grown gince the fourteénth . edition 


was published in 1506 by the distinguished 
author, and during the period thathas elaps- 
ed since then, many important amendments 
“have been made to the Code, ‘The learned 


See? ak aga Sar Ka So 


editors have paidspecial attention to these 
and endeavoured to explain’ the: law as it 
now stands illustrating the text with case 
law wherever necessary. An attempt is also 
made to reconcile decisions: which . are 


mutually conflicting and we have here and., 


theré the opinion of the two distinguished 
civilians on doubtful points of law. The 
value of Prinsep's Criminal Procedure Code 
as a commentary tracing the gradual 
development of the law as distinguished 
“from a mere annotated edition of the Code, 


- can never be overrated. The printing and Wa 


:get-up are very decent and leave nothing to 

„De desired. It will be superfluous to add 
that the Bench and the Bar will be-benéfited 
by this latest edition, 7 
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LIABILITY OF A MINOR FORA DECREE PASSED 


AGAINST HIM - 


AS A MAJOR. 
- Wa - ` : ef BY 
setae -.  K.S, Gumbhir, Sub-Judge, Fazilka. a a 


; It isthe settled law that a minor is- not 
liable for any contract made by him, But. 
the problem assumes abit difficult - posi- 
tion when we haye todiscuss whether a 
minor, who is represented asa major, is 
liable or-not for a decree passed against him; 
irrespective of the fact whether - he contests 
the claim of the plaintiff or not. In a contract 
by.a minor his incompetency to enter into a 
contract is the foundation stone for the pro- 
position that the contract isnull and void 
and cannot be enforced against him. The 
point for consideration is whether a: person 
who, although as a matter of fact a minor 
but is representéd as a major, can be held 
responsible forany order made bya court 
of law againsthim. It may be contended 
that as he is represented to be "a major so 
the doctrine of estoppel would apply and 
would debar the minor from challenging 
such an order. The contention is untenable 
forthe simple reason that the person 
against whom a relief is sought is 
in the eye of law incompetent to enter into 
contract and not a party to the 
litigation. “The statute cannot be defeated. 
‘by: representing aminor to be a major. 
‘Thus this contention has no force.’ Again 
it-may be. contended that such: a: decree 
cannot be challenged in any court. of law, 
‘This contention has ‘too, no force -at:-all, 
“because on general principles~ any - decree 
— passed by a court which had’ no jurisdic- 
tion to pass such a decree cannot be sus- 
tained. Sothe questior resolves itself into 
two parts. Whether a decree passed 
against the person whoisin facta minor 
-but is representéd to be a major, is abso- 
Jutely void or ‘voidable at-his instance. 
Adecree or anorder obtained against a 
minor without proper representation by a 
-guardian, is void. So, this wholesome prin- 
cciple would be defeatedif a plaintiff were to 





be a major.. Secondly any order obtain- 
ed against a minor without his being-re- 
presented by a guardian, would have’ no 
effect for the simple: reason that there is 
no foundation for such an order. The Judge- 
made law on this point too; is in favour of 
the view that. a.minor who is represented to 


be a major; is -not liable: at all for any.” 


decree.obtained against him without. his 
proper representation: because in. no sense 
the minor can.bé regarded as a party:‘to ‘the 
litigation without proper representation. 
Therefore, it: cannot be said that a -minor 
can be held: liable for any - order- made 
against him without. proper representation, 
Reference may be made with advantage. to 
Umapati Samanta v. Moseetulla Sheikh, . 12 
Ind: Cas.475; A.I. R. 1923 Cal. 692, in which 
it is laid down that a decree obtained against 
a-minor when there was no representation 
‘on his behalf, is anullity. The same.. view 
was supported. in -Ali Hassan v, Faguni Rar 
86 Ind. Cas. 856; A.I. R. 1925 Pat. 367, 
where the-lower Court found as a fact 
that the plaintiff was aminor at the date 
of the institution of the. previous ` suit: al- 
though the defendant was sued as a major. 
-The High.Court. held that it-had mo alter- 
native but to give a..declaration to, the effect 
that the decree. was a nullity so: far- as the 
plaintiff was concerned.: . The: next question 
to be determined is whether such.a defect 
can be cured bys. 99 of the Civil Proced- 
ure Code. Itmaybe laid down at the very 
‘outset that s. 99 .of the Civil Procedure 
‘Code, can . cure only formal defects and not 
material irregularities. Whena minor is 
-sued without proper representation as a 
major, itis not a formal defect, for the 
minor cannot be considered to*be a party 
to the litigation.: So s. 99, Civil Procedure 
Code, cannot cure thesaid.defect. As to 
whether the decree is void or voidable it, 
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lutely null and void. It is a different 
matter whetherthe person who acts as a 
guardian ofthe minor, has or has not been for- 
mally appointed. But when he is-ecognised 
by the court as such, then the decree is void- 
ableat the instance of the minor himself. 


The Judicial Committee of the Privy Coun-, 


cil held in Wallian v. Banke Behari .Pershad 
Singh 30 C. 1021 that the person who acted 
as guardian was not formally appointed 
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but he was recognised bythe court. In 
these circumstances the Judicial Commit- 
tee held that after such recognition and 
representation of the interests of the infant, 
it was too late to dispute his appointment. 
But the proposition before me is of an 
entirely different description. Therefore, in 
my opinion a decree obtained against a 
minor, who is represented as a major,-isnull 
and void. : 


Extracts from Contemporaries. 


The Devaluation of Judges. 

“It is melancholy to realise,” wrote Mr. 
Theobald Mathew some time ago in an 
article on “Judicial Salaries,” “that the 
Judges, with a salary of 5,000.. diminished 
by. 20'per cent. and the deduction of tax 
and surtax, are worse off than they were 
in 1799, when they had .3,0001. a year, ‘free 
from all taxes and deductions whatever.’ ” 
He referred, of course, to the number of 
pounds sterling which the Judges of 1799 
and those of to-day had for their own 
spending. But it is really much worse than 
that; for the pound sterling of 1933 is a 
poor coin as compared with the sovereign 
of :1799, making all due allowance for the 
evils of those days. 

But asthe writer observed, the judicial 
salaries of to-day are higher than they were 
in the reign of King Henry III. Quoting 
Drysdale, he recalls the fact that in the 
eleventh year of Henry's reign two King’s 
Justices,, Will de Insula and R Duket, 
received no more, in salary, than 10 marks, 
or 61, 13s. 4d. a year.—The Law Journal. 


Salary Varlations. 

Even: in the glorious days of Great 
Elizabeth, the slary of the Lord Chief 
Justice of England was no more than 
2081. 6s. 8d., with an allowance of ‘‘wyne, 
2 tunnes,” and an allowance of 201. a year 
as Justice of Assize, The Judges of the 
K.B. and of the Common Pleas had the 
201. assize allowance and a salary of 1281. 
6s. 8d. The Lord Chief Baron of the 
Exchequer had, in all, 1322. 17s. 8d.; 
and- the three Barons 792. 10s. Bd. 
each. From evidence relating to income 
tax assessments in the time of Henry VIII, 
the author fnfers that the Judges had some 
sources of income in addition to their 
salaries. And it is certain that in later 


- e days a bad system of “presents, fees and 


perquisites” was in full swing. The story 


of how the Lord Chancellors ands the 
Chiefs augmented their income, until com- 
paratively recent times, makes sorry and 
sordid reading. The evil was recognised 
and ‘remedied in the time of the Georges, 
and in the reign of Geo. IV (6 Geo. IV, 
c.c. 82, 83 and 384) the Chiefs of the King's 
Bench and the Common Pleas lost the 
whole of their patronage. 

By the same Act the salaries of the 
Judges were fixed at 5,500l.—the highest 
ever reached by a puisne.—The Law Journal, 


Too Oldto Learn. 
Considerable prominence has been given 
in thepressto a statement, attributed to a 
Buckinghamshire Magistrate when fining 
a lady of forty-twofor a motor-car offence, 
that she had learned driving late in 
life and would never make a safe 
driver. f : o 
The remark may, of course, have’ been 
intended to apply only to. the particular 
case, and may have been quite appropriate. 
It has been seized upon as if it implied 
the suggestion that no one over forty years 
of age should take up motoring. In driving 
a car, asin most occupations and pursuits, 
the greatest skill is likely to be attained 
by. those who begin young. On the other 
hand, many people who learn for the first 
time to drive a car in middle life realise 
fully that they cannot expect to show the 
same quickness of decision, accurate judg-, . 
ment of time, speed and distance and all- 
round cleverness as the drivers who start the 
moment they are old enough. One result 
should be, and commonly is, that. these: 
older drivers have a firm determination not 
to take risks. Their sense of responsibility 
is well developed, and they are often quite | 
capable of developing a considerable degree” 
of skill. i $ ` 
There is no reason whatever for accepting 
the- suggestion’ which we do not believe the 
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Magistrate himself made, that no one over’ 
forty should take up- motor’ car dsiving. 


-Buch people can, make if not brilliant, at e 


all events safe drivers.—Justice: of the 


| A Curious Case. 


The case of Modern Light Cars Tamar 


` y, Seals, which-was disposed’ of by ‘Mr: 


Justice Roche on Thursday of last “week, 

was said to bear something of the character 
ofa test action, but without seeing the agree-’ 
ment in question, it is a little difficult to. see 
into our 


corpus juris. At any rate, the case shows 


. what cairious arrangements are made when 


many people wish to buy and sell cars 
in -difficult times. The facts were shortly 
The plaintiffs disposed of a standard 
Sherrard under what 
purported to be a hire-purchase agreement. 
Mrs, Sherrard sold the car to the defendants 
during what the plaintiffs alleged was the 


_eurrency of the agrement, and the defendants 


sold the car to someone elbe.. When Mrs. 
Sherrard took the car she gave in exchange 
another car in lieu of “the first instalment 
of -£63 los, and signed-- a ‘promissory 
note covering the remaining twenty-four 
instalments of £9 4s. ld. each. -The note 
was said to be given: as collateral security 


_ ‘but the plaintiffs at once “severed” it from 


the transaction—as presumably they: were 
antitled.to do—by discounting it with -a 
discount- company.: Mr. Justice Roche 
found that the agreement was a hire-purchase 
agreement and meant exactly what it said : 

he. transaction was neither. an: out-and- 
out salè- on -credit nor- a mere” agreement 
# sell, and the promissory note was given 
ab collateral security as alleged. His 
Lordship, therefore, held that the plaintiffs 
were entitled to judgment’ for the agreed. 
amount of damages and costs. Those of 
pur readers who are.-interested in- hire- " 
purchase law and practice may liké -to 
puzzle out how -the arrangement, réferred 


‘to ‘was. intended to work in relation there- 


tp. The: transaction. hardly’ conformed -to 
“type. —The Law Times (May-18; 1983). 


Newsagents and Libél: 

Heavy damages, for libel were given last g 
week- to an “insurance company who-:sued 
a firm of: newsagents for: disseminat- 
ing a‘libel on their-solvency and manage- 
ment- (Sun Life, ete.-Co. v. W. H. Sinith 
and Sons, Times, June 24). The case draws 
attention to the difficult position in‘ which 
me agents who distribute newspapers are 


J OURNAL 


Aast week by Mr. 


47 


placed. Lord Justice Bowen (as he “then 


“was) said fifty years ago that “a newspaper’ 


is not like a fire,” and: that a man might: 
carry it about without being bound: to- 
suppose that ib is likely- to do . ‘an injury- 
(Emmens v. Pottle, 16 Q.B.D. 354, 358). And’ 
the law taken from this case and from 
Vizetelly v. Mudies, etc. (1900, 2 Q.B. 170;- 

69L.J,, Q. B. 654)seems to be that the injured 
plaintiff must prove affirmatively that some 
negligence by the defendant prevented him 
from finding out- that the book or paper 
which. he circulated contained defamatory 
matter. So newsagents who are sued now 
always say that they did not know; and- 
ought not to have known of the libellous 
nature of the book or paper, and had no 
grounds for knowing or supposing that’ it 
was likely to be libellous. In the case’ in: 
hand, the jury found that there was nothing’ 
in the circumstances in which they received’ 
the offending paper or- poster which should: 
have led them to suppose that- either con- 
tained a libel; yet they found the defen+ 
dants negligent in not knowing of their, 
libellous nature. These two findings seem 
to us to be open to a serious charge’ of 
inconsistency. If the jury found nothing 
to put the agents on their guard, ib is hard: 


-to see how they were negligent if ‘their 


standard of duty is that laid down’in-the 
decided cases. However, with -the -findin, 

of negligence as it-was, only one- result 
could follow. —The Tau Ji ournal. 


Jury service. ~- 

: It will be. generally agreed- that in 
these difficult days there might -well be 
more- generous and reasonable grounds for 
exemption from jury service, whether for 


-men-or women. Special interest, therefore, 


attaches to a Bill presented to the Commons 
Holford Knight, at the 
request of the National Council of Women 
and with the support of a number of-other 
members, including Sir John Withers. -’ Its 
promoters have. women specially -in- view 
but they. take the opportunity their Bil 
offers so to amend the first section“ of the 
Sex Disqualification (Removal): Act of 1919 
that rules of court may be made exempting, 
‘not, as at present, women unfit for medical 
reasons -to attend; but “any person to whem: 
special hardship would be caused om account 
of physical unfitness or business or household 
considerations,”. We shall . probably ‘ also 
carry readers. with “us when ‘we say that 
the inclusion of women on juries has‘ been 
found to-further the ends ‘of justice, and 
that the present burden on mèn “jurors, . 
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could be lightened without prejudice to these 
endsifa greater number of, more particularly | 
married, women were made liable. This 
also Mr.. Holford Knight’ s Bill seeks to 
effect by re-defining “juror” to include the 
wife or husband of such person within the 
relevant statutes.—The Law Times. 


fhe’ Sex of Jurors. 

‘The second and third clauses of the Bill 
referred to in-the preceding paragraph 
would so amend the law as to juries that 
no challenge shall be made on the ground 
of sex, and that in the case of peremptory 
challenge the juror challenged shall be 
replaced by one of the same sex, and would 
also- take away from the J udge his power 


_ to, limit; a jury to one sex on account 


by the Bench?—The Law Times, 


of. the. nature of the ` evidence. These 
provisions: are admittedly . controversial 
and- we refrain from comment beyond to 
suggest that it-is at least difficult to justify 
the use of peremptory challenge which the 


resent-day counsel for the defence feels: 


ound -in his client’s interest to make. 
Should-this ancient weapon, designed for 
a very “different purpose, be capable of 
being | wused.to secure the entire exclusion 
of ‘women from the jury in, for example, 
cases-iof sexual offences against - -ehildren, 
when, it,may be, this course is not desired 


Court Performances. 
“A man who was charged in a ,London 
Police. Court with begging, denied the 


arge: on e ground that w was drawing 


Criminal Practice (1864—1933): 
Me. Davuat Ram Prev, B. A, LL. B 
“7 ADVOCATE; Hieu Court, FEROZEPORE City: 
: Published by Arora Law House, Feroze- 

. -pore ee Price Rs. 16. 

g. Mr. D. R. Prem’s ‘Oriminal Practice’ is 

an exhaustive compendium of the Criminal 

Law and Procedure of India on all import- 

ant: questions arising in criminal - cases. 

Nearly a thousand closely printed. pages 

‘with exhaustive references speak eloquently- 


 to‘theindefatigable industry and persever- 


ance of the compiler. And there is the 
testimony of the Hon’ble Mr. Justice Jai 
{Lal of -the Lahore High Court as to the 
‘generally -copious and correct’ nature of the 
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_ Musicians not infrequently offer to display 
their artin court. But there is some peril- 


to the dignity of the proceeding when a 


spoon-and-fork artist or a concertina player a 


the dawaa and was 
to demonstrate his skill in court: * 
Seated in the dock he drew on a blotting-- 
pad, The result was that he was dis-` 


who accompanies his own unmelodious voice . 


is allowed to give a spirited. performance. 
The gallery is apt to get out of hand 
and perfect- order is not easily restored, 


| Nevertheless, the real point in a case of . 


begging may be whether there 


was or 


was nota a genuine performance or .ex-* 


hibition, Police Officers may or may not be 
good judges of a musical performance, and 
sometimes, a few bars in a private reom 
would satisfy the court whether the defendant 
is capable or not of giving value for money. 
The question would still remain, of course, 
whether he was in fact giving a genuine 


performance or only making a pretence of . 


it. 
Sometimes it seems to be suggested: that 
even ifa street musician or a pavement 


artist is displaying real skill heis liable to - 
conviction for begging if he ventures to ask’ } 
for reward instead of merely hoping for it" 
and accepting it when proffered. This.” 
shows, we think, a failure to appreciate the * 


very nature of the charge, which is begging ` 
or gathering alms. Reward for services is 
not alms, and to ask’ for’a reward may 
be a form of annoyance; but it. is no 
‘more begging than isa persistent, request 
to buy oe —J ustice of the Peace. . 
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REW. an e e aana D 


The arrangement -of Teada 
and “sub-headings, is satisfactory. “.. The -` 
author ;has arranged the headings and sub- ` 


-headings according to the subject dealt-with . 


thus affording increased facility: to the busy ` 
lawyer. The sectional. index is given’ at ` 
the end. We are sure that the utility of: 
the work would have been: enhanced if | 


more complete parallel references were given - 


to the-cases. The printing is decent and ` 
we hope that the learned compiler ‘will ` 
bestow more attention ‘to proof ‘mistakes _ 
when another edition is called for. Wo”. 
trust that the book will be useful to the 


‘Bench and the Bar. 


